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Letter of Transmittal 

U.S. COMMISSION ON CIVIL RIGHTS, 
Washington, D.C., September 1970. 

THE PRESIDENT, 
THE PRESIDENT OF THE SENATE, 
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES. 

Srns: The U.S. Commission on Civil Rights presents to you this report 
pursuant to Public Law 85-315, as amended. 

The report describes the structure, mechanisms, and procedures utilized 
by Federal departments and agencies in carrying out their civil rights 
responsibilities. Over the years the Commission has issued a number 
of reports evaluating the civil rights activities of individual departments 
and agencies and identifying inadequacies that call for corrective action. 
This report attempts to evaluate for one moment in time the status of 
the entire Federal civil rights enforcement effort-to determine how 
effectively the Federal Government as a whole has·geared itself to carrying 
out civil rights responsibilities pursuant to the various constitutional, 
congressional, and Presidential mandates which govern their activities. 
While the report deals with specific agencies and specific civil rights 
programs, it.does not purport to treat them exhaustively. Rather, 

1 the principal purpose of the report is to survey the status of civil rights 
in the Federal Government generally-to identify those problems that 
are systemic to the Federal establishment and to determine ways in 
which the civil rights effort of all Federal departments and agencies 
may be strengthened. 

Our research has disclosed a number of inadequacies common to nearly 
all Federal departments and agencies-inadequacies in agency recognition 
of the nature and scope of their civil"rights responsibilities, in the 
methods used to determine civil rights.compliance, and in the use of 
enforcement techniques to eliminate noncompliance. These inadequacies 
exist regardless of the kinds of programs the agencies administer or the 
specific civil rights laws they enforce. In the Commission's view, 
strong remedial measures are needed if all departments and agencies 
are to carry out their civil rights responsibilities with maximum 
effectiveness. 
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We urge your consideration of the facts presented and recommendations 
made for corrective action. 

Respectfully yours, 

Rev. Theodore M. Hesburgh, C.S.C., Chairman 
Stephen Horn, Vice Chairman 
Frankie M. Freeman 
Maurice B. Mitchell 
Robert S. Rankin 
Manuel Ruiz, Jr. 

Howard A. Glickstein, Staff Director 
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Preface 

Dramatic changes have occurred in civil 
rights over the last decade. When the 1960's 
began only one of the three branches of the 
Federal Government-the judiciary-had 
been actively engaged in the :fight to protect 
the rights of minority citizens. Through such 
cases as Shelley v. Kraemer, the U.S. Supreme 
Court helped awaken government-Federal, 
State, and local-to its responsibility to as
sure equal protection of the laws for all per
sons. And thFough Brown v. Board of Edu.ca;. 
tion of Topeka, the Court made it clear that 
equality could not be achieved constitutionally 
under a system of apartheid. 

The executive and legislative branches had 
only begun to stir themselves to action. Pres
idential Executive .orders, issued during the 
1940's and 1950's, desegregated the Armed 
Forces and began an attack on employment 
discrimination. Congress, in 19Q7, passed the 
first civil rights law since post-civil war years, 
which was, however, extremely limited in scope. 

But during the 1960's civil rights, in a 
sense, came of age. For the :first time all three 
branches of the Federal Government acted 
with vigor to secure basic legal rights for the 
country's minorities. The courts continued to 
define the civil rights responsibility of govern
ment and brought new life and substance to 
constitutional and statutory protections in 
such key areas as education, employment, 
housing, and voting. The executive branch, 
through additional Presidential Executive or
ders, strengthened its attack against employ
ment discrimination and moved also to end 
housing discrimination. And Congress en
acted four major civil rights laws covering 
such areas as education, employment, housing, 
public accommodations, public facilities, and 
voting. In short, by the end of the 1960's, 
there existed a significant array of Federal 
laws and policies to protect basic rights of 
minorities. 

What also changed dramatically in ~he 

course of that decade was the attitude and 
perspective of the American people and their 
leaders toward civil rights problems-a change 
from optimistic hope that they could be re
solved quickly and simply to sober realization 
that the problems were so deep seated and com
plex that they could not yield readily to easy 
solutions. They involve not only denials of 
basic legal rights but social and economic in
justices which have been allowed to grow and 
ferment for many years. The civil rights laws 
attack only the :first aspect of the problem
denials of basic rights. As for the second, as a 
Nation, America has barely begun to deal with 
them. 

Measured by a realistic standard of results, 
progress in ending inequity has been disap
pointing. Even in securing basic rights-by 
far the easier part of the problem-success has 
been spotty and moot. In many areas i:Q which 
civil rights laws afford pervasive legal pro
tection-education, employment, housing
discrimination persists and the goal of equal 
opportunity is far from achievement. The 
plain fact is that some of these laws are .not 
working well. The Federal civil rights effort 
has been inadequate to redeem in full the 
promise of true "equal protection of the laws" 
for all Americans. As a result, many minority 
group members are losing faith in the Federal 
Government's will and capacity to protect their 
rights. Some also are losing faith that equality 
can be achieved through law. It is important 
that their faith be restored and that the prom
ise of the hard fought battle for civil rights 
laws be redeemed. 

From its establishment in 1957, this Com
mission, through hearings, investigations, and 
reports, has documented the need for many of 
the civil rights laws and participated in the 
effort to enact them. The civil rights struggle 
now has shifted in large part from legislating 
to administering and enforcement. In recent 
years, the Commission has closely examined 
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the civil rights enforcement operation of vari
ous Federal departments and agencies. It has 
investigated the role of 1].gencies charged with 
responsibility for assuring against employ
ment discrimination by Federal or federally 
assisted contractors. It also has looked into 
policies and practices of agencies with civil 
rights responsibilities in housing and home 
finance. It has paid particular attention to Title 
VI of the Civil Rights Act of 1964, which 
prohibits discrimination in programs or activ
ities receiving Federal assistance, and has 
studied the structure and mechanism by which 
enforcement of that important law is carried 
out. The Commission has issued reports based 
on these studies concerning such diverse agen
cies as the Department of Agriculture, the 
Civil Aeronautics Board, the Department of 
the Interior, and, most recently, tl}e Depart
ment of Health, Education, and Welfare. 

To some extent, the problems and inade
quacies in the civil rights structure and mech
anism of Federal agencies can be considered 
unique and attributable to the special qualities 
of their programs. Many problems and inade
quacies, however, are shared by all the ex
amined agencies and cut across program lines. 
By the same token, the wide disparities in the 
effectiveness of civil rights enforcement efforts 
can be attributed, partly but not totally, to 
program differences. 

The Commission's experience in its investi
gations of contract compliance, housing, and 
Title VI persuaded it of the utility of con
ducting an across-the-board investigµtion of 
the Federal civil rights enforcement effort
of discovering, for one given period of time, 
where various Federal departments and agen
cies with significant civil rights responsibil
ities stand in terms of effectiveness. 

This study represents one of the Commis
sion's most ambitious undertakings. An effort 
was made to review the civil rights operation 
of some agencies not widely recognized as 
having significant civil rights responsibilities 
such as the Department of Commerce, the 
Department of the Interior, and those regu
lating particular industries, such as radio and 
television broadcasting, rail, air, and motor 
transportation, and gas and electric power
as well as those whose importance has been 
generally recognized, such as_ the Department 

of Health, Education, and Welfare (HEW); 
the Department of Housing and Urban Devel
opment (HUD); and the Department of Agri
culture. In addition, inquiry was made· into 
areas which have not received widespread 
public attention in civil rights discussions, 
such as programs of assistance flowing directly 
from the Federal Government to individual 
beneficiaries, as well as programs of insurance 
and guaranty. Not neglected, however, were 
those activities which have 'been in the eye of 
the civil rights storm, such as federally as
sisted loan and grant programs, covered by 
Title VI of the Civil Rights Act of 1964. 

Nonetheless, this .study is not an exhaustive 
one. Limits necessarily have been placed upon 
it, in terms of the laws, agencies, and pro
grams covered. For example, the Voting 
Rights Act of 1965, which has been treated in 
previous Commission reports, is not covered. 
Further, in the sections dealing with various 
Federal programs, it was impossible to treat 
more than a representative sample. In addition, 
considerable variation in the depth of treat
ment of the included programs and agencies 
was inevitable, due to restrictions of time and 
staff resources. 

Since it was not possible to investigate first
hand the field civil· rights· operation, the study 
has involved work almost exclusively in Wash
ington, D.C. However, information on field 
activities, as well as central office operations, 
was obtained through examination of central 
offices files, interviews with agency personnel, 
and agency responses to questionnaires. The 
Commission received excellent cooperatipn 
throughout its work and is grateful to depart
ment and agency personnel who provided the 
requested information. 

To assure the accuracy of the report, the 
Commission forwarded copies of it in draft 
form to depa•·tments and agencies whose ac
tivities are discussed in detail and requested 
their comments and suggestions. Their re
sponses inva~·iably were helpful, serving to 
correct factual inaccuracies, clarify points 
which may not have been sufficiently cle~r, 
and provide .updated information on activities 
undertaken subsequent to the time of Com
mission staff investigations. These comments 
have been incorporated in the report. In some 
instances, agencies expressed disagreement 
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with Commission interpretations of fact or 
with the views of the Commission on the de
sirability o~ particular enforcement or compli
ance activities, and in such cases their point 
of view, as well as that of the Commission, 
has been noted. In their comments, agencies 
-sometimes provided new information not made 
available to Commission staff during the 
course of its interviews and investigations. 
Sometimes, the information was inconsistent 
with the information provided earlier. Al
though it was not always possible to evaluate 
this new information fully or to reconcile it 
with what was provided earlier, in the interest 
of assuring that agency compliance and. en
forcement activities are reported as .compre
hensively as possible, the new material has 
been noted in the report. 

This report does not deal primarily with 
the substantive impact of civil rights laws. 
The Commission has not attempted here to 
measure precise gains made by minority group 
members as a result of civil rights actions of 
the Federal Government. This will be· the sub
ject of future Commission studies. Rather, it 
has attempted to determine how ~ell the Fed-

eral Government is doing its civil rights en
forcement job-to pinpoint for one period of 
time (March-June 1970) the. posture of a 
number of Federal agencies with key cfvil 
rights responsibilities. 

The purpose is not to criticize particular 
departments and agencies, but to analyze on 
a comparative basis the effectiveness of the 
overall enforcement effort. Through a compar
ative study, the Commission believes all- agen.; 
cies can profit from the experience of others, 
particularly those whose activities clearly call 
for improvement. 

Finally, while the report deals primarily 
with the current civil rights posture of the 
Federal Government, it should be understood 
that the inadequacies described have roots that 
lie deep in the past. They did not originate hi 
the current administration, nor was there any 
substantial period in the past when civil rights 
enforcement urtif ormly was at a high level of 
effectiveness. Rather, the inadequacies are 
systemic to the Federal bureaucracy and it is 
only through systemic changes that the great 
promise the civil rights laws hold will be real
ized. 
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CHAPTER I 

THE FEDERAL CIVIL RIGHTS ARSENAL 

I. INTRODUCTION 
Over the past three decades, the Federal 

Government has demonstrated a growing con
cern for the rights of minorities, after nearly 
three-quarters of a century of governmental 
indifference. The courts have led the way, pro
viding substantive civil rights meaning to the 
broad constitutional mandates of the equal pro
tection clause of the 14th amendment and the 
due process clause of the fifth amendment. 
The executive branch followed, through a 
series of Executive orders by the last six Presi
dents, directing Federal departments and 
agencies to assure against discrimination in 
their own activities and in the practices of 
those with whom tqey deal. Congress was the 
last of the three branches to act. Since 1957, 
Congress has enacted five civil rights laws, 
including the landmark Civil Rrghts Act of 
1964, the Voting Rights Act of 1965, and the 
Civil Rights Act of 1968 (the Federal fair 
housing law). 

These governmental actions have been taken 
in response to increasing protest by minority 
group members against the second-class citi
zenship to which they have been relegated 
throughout America's history. Protests led by 
black Americans such as the Montgomery, 
Ala., bus boycott in the mid-1950's and the 
1963 march on Washington, helped many 
white Amertcans develop a better under
standing of the nature of civil rights denials. 
Violent suppression of peaceful protest by 
white citizens and law enforcement officers in 
Birmingham, Ala. in 1963, in Selma, Ala. 
in 1965, and elsewhere in the country aroused 
national indignation and spurred passage of 
Federal civil rights laws, In recent years, the 
voices of Mexican Americans, American Indi
ans, and other minority groups have also be
gun to be heard in objection to the denial of 

full equality. These protests, like those of the 
black community, have begun to strike a re
sponsive chord in the Federal Government. 

The ensuing laws, Executive orders, and 
judicial decisions constitute a formidable ar
ray of civil rights guarantees. They provide 
broad protections against discrimination in 
virtually every aspect of life-in access to 
places of public accommodation, administra
tion of justice, education, employment, hous
ing, participation in the benefits of federally 
assisted programs, and voting. Further, while 
some of the remedies require the aggrieved 
individual to take the initiative in securing 
his own rights, in most cases, responsibility 
is also placed on Federal departments and 
agencies to act affirmatively in support of the 
guaranteed rights. 

In short, there exists today a powerful Fed
eral arsenal of weapons available to cope with 
racial and ethnic discrimination. Set forth in 

' the following sections is a orief discussion of 
the breadth of protection afforded and the 
scope of Federal responsibility. 

' 

II. CIVIL RIGHTS PROTECTIONS 

A. Employment 
Equal opportunity in employment is man

dated by a host of Federal enactments
statutes, judicial decisions interpreting the 
Constitution, and Executive orders and reg
ulations. Taken together, they constitute a 
comprehensive ban on job discrimination, 
covering all Federal, State, and local jobs and 
nearly all private employment. Almost any act 
of discrimination by a government or private 
employer violates some aspect of Federal law. 
The remedies available to eradicate such dis
crimination, however, vary widely in their 
scope and efficacy. 
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I. FEDERAL EMPLOYMENT 
The most complete Federal policy of equal 

job opportunity is that dealing with Federal 
employment. On August 8, 1969, President 
Nixon issued the most recent Executive order 
dealing with this subject/ superseding and 
strengthening previous presidential orders. 
The order reaffirms governmental policy both 
to assure equal opportunity· in. Federal employ
ment to all persons :regardless of race, color, 
religion, sex, or national origin and "to pro
mote the full realization of equal employment 
opporturiity through a continuing affirmative 
program in each executive department and 
agency." 2 

Every Federal department and agency is 
required to take necessary steps to .assure that 
the order's goals are achieved. For example, 
each agency is required to provide sufficient 
resources to carry out its equal employment 
-opportunity program, to insure that recruit
ment methods reach all sources of job candi
dates, to fully utilize the skills of employees, 
and to provide maximum opportunity for em
ployees to develop their abilities and to ad
vance accordingly. 

The Civil Service Commission is the agency 
chiefly responsible for implementing the order. 
The Commission is directed to provide leader
ship and guidance to other executive depart
ments and agencies in the c<;mduct of equal 
employment opportunity programs. It is also 
direct(;!d to review and evaluate agency per
formance and report to the .President, and to 
assure fair consideration of complaints of dis
crimination includiJ!g impartial review within 
the various agencies. 

2. STATE AND LOCAL GOVERNMENT 
EMPLOYMENT 

In a very general sense, it may be said that 
Federal law is as comprehensive in prohib
iting discrimination in State and local govern
ment employment as it is)n barring discrimi
nation in Federal jobs, for the courts have 
held that discrimination by State and local 
governments-including Job discrimination
violates the 14th amendment.3 But in actuality, 

1 Executive Order 11478 (1969). 
2 Executive Order 11478 (1969). 
• See e.g., Shelley v. Kraemer, 334 U.S. 1 -(1948); 

Burton v. Wilmington Parking Authority, 365 U.S. 715 
(1961). • 

protection against discrimination by State and 
local governments is not nearly as complete, 
because-with certain exceptions-there is no 
Federal administrative machinery to assist the 
victim of discrimination. In most cases, a pri
vate lawsuit is the only means he has to secure 
his constitutional right. 

The exceptions pertain to certain areas 
where Congress and the executive branch have 
acted to provide an administrative remedy be
cause the Federal and State governments par
ticipate jointly· in furnishing the government 
service. For example, an administrative remedy 
is provided by the Federal Merit Standards 
System, which applies to a variety of federally 
funded programs and covers approximately 
250,000 State employees.4 

Originally promulgated under a 1939 amend
ment to ,the Social Security Act of 1935, the 
merit standards require that State employees 
administering these programs be selected, pro
moted, and compensated according to a fed
erally approved, State-administered merit sys
tem. Among the specific criteria established 
in the 1939 standards was a prohibition 
against discrimination. on the basis of religious 
and political affiliation. In 1963, the prohibi
tion was extended to include race and national 
origin, and State regulations were required to 
provide an appeal procedure in cases of alleged 
discrimination. 

The major programs covered by the merit 
standards provision are: Aid. to families with 
dependent children, old age assistance, other 
federally aided public assistance programs, 
and certain State health programs financed by 
the Department of Health, Education, and 
Welfare (HEW); State employment services 
and unemployment insurance systems, which 
are funded by the Department of Labor; 
and civil defense activities supported by the 
Department of Defense (DOD). 

Each Federal agency authorized to grant 
financial assistance has the final responsibility 
for assuring the implementation of approved 
State plans for program operation. For ad
ministrative convenience, however, supervision 
of the implementation o{ all aspects of merit 
standards, including the nondiscrimination 

• For a full discussion of Federal Merit Standards 
System see U.S. Commission on Civil Rights, For ALL 
the People ... By ALL the People, 91 (1969). 
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clause, rests with the Office of State Merit 
Systems in the Department of Health, Educa
tion, and Welfare. 

In addition to protection against State 
employment discrimination provided by the 
Federal Merit Standards System, such dis
crimination is also prohibited by contractual 
requirements of the Department of Housing 
and Urban Development (HUD) in two impor
tant programs it administers-urban renewal 
and public housing. Under these requirements, 
nearly 900 local urban renewal agencies and 
2,000 local public housing authorities, which 
are State agencies, are r.equired to be equal 
opportunity en,iployers:5 

Title VI of the Civil Rights Act of 1964, 
which prohibits discrimination in programs 
and act.ivities receiving Federal financial as
sistance, also forbids employment discrimina
tion by States or localities in programs and 
activities where a primary purpose of the as
sistance is to provide employment. These in
clude apprenticeship training, work-study, or 
economic development programs. Under Title 
VI, discriminatory employment practices also 
are prohibited if they 'tend to result in dis
criminatory or unequal treatment for in
tended beneficiaries of the program or activity, 
such as teachers in a federally aided school 
-system, doctors or nurses in a federally ai'ded 
hospital, or agricultural extension workers. 

3. PRIVATE EMPLOYMENT 
a. Employment by Private Government 

Contractors 
The last six Presidents, over a period of 

nearly 30 years, have used the Federal con
tracting power to require nondiscrimination 
in employment by Government contractors. 
Executive Order 11246, issued in 1965, pro
hibits employment discrimination by Govern
ment contractors or federally assisted con
struction contractors, and requires them to 
take affirmative action to remedy the effects 
of past discrimination. In addition, banks 
which are depositories of Federal funds or 
which handle Federal savings bonds are sub
ject to the same mandate. 

The Office of Fed~ral Contract C-0mpliance 
(OFCC) in the Department of Labor is re-

• Id., at 109, for a full discussion of HUD equal op
portunity requirements in State employment. 

sponsible for establishing overall policy and 
overseeing the entire program of equal em
ployment opportunity by Federal contractors. 
Primary responsibi°lity for securing compli
ance in specific industries, however, rests with 
15 Federal agencies, called "predominant in
terest agencies". Sanctions available to these 
agencies and the OFCC under the order include 
cancellation of contracts, deparment of con
tractors from future Federal contracts, and 
public identification of noncomplying con
tractors. 
b. Private Non-Federally -Related Employment 

(1) Title VII of the Civil Rights Act of 
1964 prohibits employment discrimination by 
all employers with 25 or more employees, labor 
unions which have 25 or more members or 
which operate ·a hiring hall, and employment 
agencies which regularly obtain employees for 
an-employer covered by the title. 

It also created the Equal Employment Op
portunity Commission (EEOC) with J"esponsi
bility to administer the title and conciliate 
and negotiate differences between aggrieved 
individuals and the accused parties. The EEOC 
also may make studies, provide technical as
sistance, and carry on other activities designed 
to stimulate employers, unions, and employ
ment. agencies to develop effective equal em
ployment opportunity policies. The EEOC is 
granted no power to require a discriminatory 
party to cease engaging in prohibited activ
ities. Lawsuits, however, may be hrought by 
private parties or by the Department of 
Justice. 

(2) Section 1 of the Civil Rights Act of 
1866 6 provides that all persons shall have the 
same right to make and enforce contracts as 
white citizens of the United States. A recent 
Supreme Court decision indicated that a sim
ilar provision of the 1866 law prohibits racial 
discrimination 'in housing.· Similarly, lower 
court decisions have ruled that this law pro
hibits employment discrimination.6 Thus, de-

• Now codifieq as 42 U.S.C. 1981. 
'Jones v. Maye?· and Co., 392 U.S. 409 (1968). 
• See Dobbins v. Local 212, Int'l Bhcl. of Elec. Work

ers, AFL-CIO, 292 F. Supp. 413 (S.D. Ohio 1968); 
lnt'l Bhd. of Elec. Workers, Local Union No. 5 v. 
United States Equal Employment Ovportunity Com
mission, 283 F. Supp. 769 (W.D. Pa.1967), cert. 9enied, 
393 U:S. 1021 (1969); State of Washington v. Baugh 
Constr. Co., 31.'J F. Supp. 598, (W.D. Wash., 1969) 
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spite limitations in coverage of other equal 
employment opportunity provisions, any indi
vidual who believes he has been discriminated 
against in employment because of his race m·ay 
bring F'ederal suit for relief under the Civil 
Rights Act of 1866. 

(3) The National Labor Relations Act 
(NLRA) and related laws regulate the conduct 
of employers and unions. Although not spe
cifically designed to provide relief for employ
ment discrimination, the NLRA has a signifi
cant impact on the Federal effort to end such 
discrimination. The act creates an obligation 
on the part of all unions representing em
ployees under the act to do so fairly, im
partially, and without discrimination. A union 
failing to comply "o/ith this obligation would 
be in violation of its duty of fair representa
tion.9 In addition, a union's discriminatory 
membership policy constitutes an unfair labor 
practice under tlie act.10 With respect to em
ployers, a recent U.S. Court of Appeals opinion 
indicated that discrimination by an employer 
in his employment practices can constitute an 
unfair labor practice.11 

Persons who have been subjected to dis
crimination covered by the act may file a com
plaint with the National Labor Relations Board. 
The Board is empowered, after a finding of 
discrimination, to issue a cease and desist order 
against an employer or union, to revoke or 
deny certification or exclusive representation 
status of a union, or to refuse to require an 
employer to bargain with an offending union. 

B. Housing 
Like employment, equal opportunity in hous

ing is a broadly protected Federal right. Al
most all housing, federally assisted or not, 
must be made available without discrimina
tion. 

I. FEDERALLY ASSISTED HOUSING 
(a) Executive Order 11063, issued in Nov-

CCH Employment Practices Rep. (61 CCH Lab. Cas.) 
par. 9346. 

• See Vaca v. Sipes, 386 U.S. 171 (1967); Syres v. 
Oil Workers, Local 29, 350 U.S. 892 (1955). See also 
Steele v. Louisville & N.R.R., 323 U.S. 192 (1944). 

10 Independent Metal Workers Union, Local 1 (Hughes 
Tool Co.), 147 NLRB No. 166 (1964). 

11 Farmer's Cooperative Compress v. NLRB, 70 L.R. 
R.M. 2489 (D.C. Cir. Feb. 7, 1969), ce~t. denied, 38 
U.S. L.W. 3171 (Nov. 10, 1969). 

ember 1962, constituted the first significant 
Federal requirement on nondiscrimination in 
housing. Discrimination is prohibited in the 
sale or leasing of all federally assisted housing 
provided after the order's issuance, including 
housing o~ned by the Government, housing 
purchased in whole or in part with Govern
ment loans (such as low-rent public housing), 
housing provided through loans insured or 
guaranteed by the Government (such as Fed
eral Housing Administration (FHA) and Vet
erans Administration (VA) housing), and 
housing provided through slum clearance or 
urban renewal programs. The prohibition also 
extends to lending practices insofar as those 
practices relate to loans insured or guaranteed 
by the Federal Government. Finally, the order 
directs all executive departments and agencies 
with functions relating to housing to "take all 
action necessary and appropriate to prevent 
discrimination because of race, color, creed, or 
national origin . . . ." 12 

The order provides for the following rem
edies to be applied in cases where discrimina
tion is found and conciliation and persuasion 
fail to bring about compliance: cancellation or 
termination of agreements or contracts with 
off enders; refusal to extend further aid under 
any program to off enders ; refusal to approve 
a lending institution as a beneficiary under 
any program which _is affected by the order; 
and revocation of such approval if previously 
granted. • 

(b) Title VI of the Civil Rights Act of 
1964 covers all federally assisted housing ex
cept those instances in which the assistance 
provided is solely in the form of contracts of 
insurance or guaranty. (Although this exclu
sion exempts FHA home mortgage insurance 
and VA home loan guaranty programs, they 
are covered by Executive Order 11063.) Title 
VI does apply to such varied housing pro
grams as urban renewal, housing rehabilita
tion, relocation grants, low-rent public hous
ing, and code enforcement programs. Remedies 
under Title VI include suspension or termina
tion of Federal financial assistance, or refusal 
to grant or to continue such assistance. In ad
dition, the Department of Housing and Urban 
Development may refer noncompliance mat
ters to the Department of Justice for litigation. 

12 Executive Order 11063, sec. 101 (1962). 
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2. PRIVATE, NONFEDERALLY ASSISTED 
HOUSING 

a. Title VIII of the Civil Rights A.ct of 1968 
The Federal fair housing law covers not 

only federally assisted housing, but most pri
vate housing as well. The only significant ex
ceptions from coverage are rental housing 
with fewer than five units, one of which is 
owner-occupied, and single family houses 
owned by a private individual and sold without 
the use of a real estate broker. It is estimated 
that 80 percent of all housing .is covered by 
Title VIII. In addition to prohibiting discrim
ination in the sale or rental of housing, Title 
VIII requires all Federal departments and 
agencies with functions relating to housing to 
administer their programs and activities af
firmatively to further the purposes of fair 
housing. 

Although the coverage of Title VIII is much 
broader than that of the Executive order or 
Title VI, the remedies are not nearly so strong. 
Compliance with Title VIII can be brought 
about through administrative condliation by 
HUD, through action by a State or local en
forcement agency, through private litigation, 
or, in the case of patterns or practices of dis
crimination, through lawsuits brought 'by the 
Attorney General. Administrative enforce
ment is not available under Title VIII. 

A provision of the Civil Rights Act of 1866, 13 

which grants to Negro citjzens the same rights 
as white citizens to rent or purchase property, 
was construed by the Supreme Court in 1968 
in Jones v. Mayer and Co.14 to prohibit racial 
discrimination in all housing, private as well 
as public. The means of enforcement, how
ever, appears to be limited to privately in
stituted litigation: 

In addition to HUD, there are a number of 
other Federal departments and agencies with 
direct responsibility to insure that minority 
group citizens are not deprived of their right 
to equal housing opportunity. These include: 
the Department of Justice, which has author
ity under Title VIII to institute lawsuits to 
eliminate patterns or practices of disc~imina
tion; agencies which supervise mortgage lend
ing institutions ; the General Services Admin-

1
' Now codified as 42 U.S.C. 1982. 

"392 U.S. 409 (1968). 

istration (GSA), the Federal Government;s 
real estate agent which is responsible for insur
ing that housing problems of low-income and 
minority group employees are taken into con
sideration when sites for Federal installations 
are selected; the Department of Defense, which· 
has the obligation of insuring that its minority 
group servicemen are able to secure adequate, 
non-segregated. off-base housing; and the Vet
erans Administration, which administers a ma
jor program of housing loans and guarantees. 

C. Federally Assisted Programs 

Of all of the provisions of civil rights law, 
Title VI of the Civil Rights Act of 1964 is the 
one with the broadest coverage. It is designed 
to insure equal treatment not merely in f eder
ally assisted housing and employment but in 
all loan and grant programs administered by 
the Federal Government. As a result, nondis
crimination requirements apply to public 
schools, hospitals and other health facilities, 
highway construction, and public parks. All 
told more than 400" programs administered by 
23 Federal departments and agencies are cov
ered by this title. 

When a violation is uncovered, agencies must 
try to obtain compliance by voluntary means. 
If this fails, administrative proceedings may 
be initiated to terminate grants or to refuse to 
grant or continue assistance. In addition, agen
cies may utilize any means authorized by law, 
such as requesting the Department of Justice 
to file suit to compel compliance with Title VI. 

In addition to the 23 departments and 
agencies involved in enforcing Title VI, the 
Department of Justice and HEW are assigned 
roles of special importance. Under Executive 
Order 11247 (1965) Justice is responsible for 
coordinating enforcement efforts of all Federal 
agencies administering programs covered by 
the title. HEW, under a series of coordination 
plans, has been delegated authority for secur
ing compliance from recipients of assistance 
unde_r higher education, elementary and secon
dary schools, and medical facilities programs 
even though other. agencies may provide assis
tance to the same recipients.15 

" The legal requirement of nondiscrimination by Fed
eral recipients in their distribution of Federal assist
ance antedated the passage of the Civil Rights Act of 
1964. Supreme Court and lower court decisions had 
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D. Direct Federal Assistance 

The programs covered by Title VI are those 
in which there is an intermediary between the 
Federal Government and the ultimate benefi
ciary of its assistance programs. _It is through 
these intermediaries, called recipients, that the 
Federal aid flows. Title VI is concerned with 
assuring against discrimination by the inter
mediaries in the distribution of program bene
fits. In many Federal programs and activities, 
however, the relationship between the Federal 
Government and the ultimate b1,meficiary is 
a direct one. Programs such as those concerned 
with retirement and disability payments, hos
pital and supplemental medical insurance pay
ments, veterans insurance and benefit pay
ments, and unemployment benefit payments, 
are among those involving such a direct rela
tionship. In addition, the Federal Government 
operates a number of direct loan programs, 
providing business and housing loans, which 
also go directly to beneficiaries. More than 100 
programs of direqt Federal assistance involv
ing annual expenditures of more than $75 bil
lion are in existence.16 

Many of these programs are outside the 
scope of Title VI. To the extent that discrimina
tion is practiced in direct assistance programs, 
however, it is the Federal Government itself 

indicated much earlier that this was both a Federal and 
local responsibility. In Hurd v. Hodge, 334 U.S. 24 
(1948), and Bolling v. Sharpe, 347 U.S. 497 (1954), 
the Supreme Court held that the Federal Government 
could not itself discriminate and in Burton v. Wilming
ton Parking Authority, 365 U.S. 715 (1961), it was held 
that where Government and private parties act to
gether in a unified fashion or where governmental in
volvement in private discrimination is substantial, the 
privai:e party also is constitutionally barred from dis
criminating. The U.S. Court of Appeals for the Fourth 
Circuit in Simkins v. Moses H. Cone Memorial Hospital, 
323 F. 2d 959 (4th Cir. 1963); cert. denied, 376 U.S. 
938 (1964), stated the test of constitutionality: 

"[I]n our view the initial question is * * * whether 
the state or the federal government, or both, have be
come so involved in the conduct of these otherwise pri
vate bodies that their activities are also the activities of 
these governments and perform under their aegis with
out the private body necessarily becoming either their 
instrumentality or their agent in a strict sense ·cat 
966)." 

• See Office of Economic Opportunity, Catalog of 
Federal Domestic Assistance (1970) and The Budget of 
the United States Government, 1971: Special Analyses 
(1970). 

that is discriminating. Such discrimination 
clearly is in violation of the fifth amendment of 
the Constitution.17 

The right of nondiscriminatory access to 
direct assistance programs is enforc-eable 
through the sanction of disciplinary action 
against Federal employees guilty of discrim
inatfon, pursuant to administrative procedures 
or regulation,18 and through litigation by 
aggrieved beneficiaries.19 

E. Programs of Insurance-and Guaranty 

Some Federal aid programs do not involve 
financial assistance in the form of loans or 
grants, either through intermediaries or di
rectly to beneficiaries. Rather, they rely on 
Government insurance and guarantees to in
clude private lenders to provide funds for spe
cific purposes. In these programs the Federal 
Government's role is that ofunderwriter, while 
the funds are made available through ordinary 
private credit channels. FHA and VA housing 
programs, for example, use the vehicles of in
surance and guaranty to stimulate private 
credit for housing. The Small Business Ad
ministration (SBA) acts similarly to encour
age the availability of private credit to help 
small businessmen. 

Such insurance and guaranty programs are 
specifically exempt from coverage under Title 
VI.20 The substantial governmental involvement 
in these programs, however, undoubtedly would 
prohibit discrimination under the due process 
clause of the fifth amendment.21 Moreover, in
surance and guaranty p~ograms in the housing 
area also are covered by Executive Order 11063, 
and insurance programs1for business loans are 
covered by nondiscrimination requirements of 
the·Small Business Admrnistration. 

The only remedy fo:ri discrimination under 
these programs is priv~te litigation, except in 
the hom,ing and busine~s loan area where ad
ministrative sanctions to assure against dis-

11Bolling v. Sharpe, 347 U.S. 497 (1954). 
18 Most Federal agencies bave regulations regarding 

employee conduct which prohibit discrimination by their 
employees. See, for example, Veterans Administration 
regulations on this subject at 38 C.F.R. §0. 735-lO(c). 

1 Jurisdiction for suits against the United States is• 

found in 28 U.S.C. 1343, 1346, and 1361. 
20 Secs. 602 and 605, Civil ,Rights Act of 1964. 
"Bolling v. Sharpe, 347 p.S. 497 (1954). 
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crimination are provided pursuant to Execu
tive Order 11063 and SBA regulations. 

F. Other Federal Protections 

I. PUBLIC ACCOMMODATIONS AND 
PUBLIC FACILITIES 

The Civil Rights Act of 1964, in addition 
to creating the statutory rights of equal em
ployment opportunity and equal access to the 
benefits of federally assisted programs, also 
prohibited discriminatory practices in other 
vital areas of American life. Among these were 
discrimination in places of public accommoda
tions, such as hotels, restaurants, and 
theaters,22 and in public facilities such as pub
licly owned or sponsored parks, beaches, swim
ming pools, golf courses, and bowling aHeys. 23 

Principal responsibility for enforcement of the 
public accommodations and public .facilities 
provisions rests with the Department of Jus
tice.24 

2. EDUCATION 
Another was discrimination and segregation 

in education which was approached in two 
ways : the first was through the leverage of 
Federal :financial assistance, since under Title 
VI schools and colleges could not receive such 
assistance unless they ended discriminatory 
practices ; the second was through litigation by 
the Department of Justice. Under Title IV of 
the act, the Attorney General is authorized to 
bring lawsuits to eliminate unconstitutional 
discrimination by public schools and colleges. 
Thus, even if s~ools are willing to forego 
Federal :financial assistance as the price of 
continuing discriminatory practices, they face 
the prospect of litigation by the Department 
of Justice to require an end to discrimination. 

3. VOTING 
The Voting Rights Act of 1965 assured the 

right to vote by suspending literacy tests and 
other discriminatory qualifications for voting 
in six States and 40 counties in another State.25 

!!2 Title II, Civil Rights Act of 1964. 
23 Title III, Civil Rights Act of 1964. Discrimination 

or segregation in public education is covered by Title 
VI of the act. 

24 Under Title II, Attorney General may initiate an 
action on his own, but under Title III, the Attorney 
General may institute litigation only on the basis of a 
written signed complaint. 

"42 u.s.c. 1973 (1965). 

Under the Voting Rights Act, the Attorney 
General has authority to appoint voting exam
iners to register individuals in cases where it 
does not appear that local officials are willing 
to do so. The Attorney General also has the 
duty to review and approve proposed changes 
i:Q. voting qualifications or procedures of any 
State or subdivision covered by the act. 

4. REGULATED INDUSTRIES 
Under the Constitution and specific statu

tory authority granted by. Congress to a num
ber of Federal agencies to license and regulate 
particular industries, the practices of° a large 
number of busine~s corporations are subject to 
nondiscrimination requirements. For example, 
railroads and bus companies are licensed and 
regulated by the Interstate Commerce Com
mission (ICC); radio and television stations 
are licensed and regulated by the Federal Com
munications Commission (FCC); hydroelectric 
plants and many natural gas companies are 
licensed by the Federal Power Commission 
(FPC), as are many electrical power com
panies; and airlines are regulated by the Civil 
Aeronautics Board (CAB). The involvement of 
the regulatory agencies in the activities of 
these industries is pervasive and their control 
over industry practices is plenary. They have 
constitutional responsibility to assure that the 
companies they regulate do not practice racial 
or ethnic discrimination in employment nor 
in the provision of services or facilities.26 

III. MECHANISMS FOR COORDINATING 
CIVIL RIGHTS ENFORCEMENT 21 

The ultimate responsibility for assuring that 
the various civil rights laws and executive or
ders are carried out with maximum effective
ness rests with the President in whom the 

' 
0 See Legal Appendix. 

21 The U.S. Commission on Civil Rights has statutory 
responsibility for appraising Federal civil rights laws 
and policies, and reporting its findings and recommen
dations to the President and the Congress. The Commis
sion has no authority for enforcing civil rights laws or 
requiring changes in agency civil rights policies or 
practices. In carrying out its appraisal function, the 
Commission, in addition to reporting publicly on its 
findings and recommendations, works informally with 
departments and agencies that have civil rights re
sponsibilities and with those who provide staff assis
tance to the President. An evaluation of the Commis
sion's role is outside the scope of this study. 
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Constitution places the Government's Execu
tive power. A number of agencies and mechan
isms have been used or are capable of being 
used to assist the President in coordinating, 
evaluating, and directing the ·civil rights efforts 
of Federal departments and agencies. • 

A. White House Staff 

The President is aided most closely in carry
ing out civil rights responsibilities by his own 
staff of White House assistants. '.!'heir chief 
function is to provide him, on an informal 
basis, with information necessary to make civil 
rights policy decisions and to determine the 
most appro:priate courses of action to meet 
existing problems. Although White House staff 
members have no formal authority to require 
changes in policies or practices of Federal de
partments and agencies, the influence they en
joy through their close working relationship 
with the President frequently affords them 
unusual persuasive leverage to bring about 
such changes. 

B. Bureau of the Budget 28 

The Bureau of the Budget is part of the 
Executive Office of the President and, like the 
White House staff, provides direct staff assis
tance to the President. The Bureau assists the 
President in five specific areas: (a) formula
tion of the annual budget; (b) analyses of pro
posed legislation and Executive orders ; ( c) 
improvement of Federal management and or
ganization; ( d) coordination and improvement 
of Federal statistical programs; and ( e) plan
ning and evaluation of Federal substantive pro
grams. Civil rights is an integral part of each 
of these five areas. 

The Bureau's two most important civil rights 
related functions have consisted of its .role in 
reviewing agency budgetary submissions for 
civil rights activities and its role in planning 
and evaluating Federal programs. A principal 
purpose of program evaluation is to determine 
whether the intended beneficiaries of Federal 
assistance are actually deriving the benefits, 
and, if not, whether racial or ethnic discrimina
tion or other such factors are the cause. 

28 Effective July 1, 1970, the Bureau of the Budget 
was incorporated into a new Office of Management and 
Budget. 

C. Department of Justice 

The Department of Justice, as the Govern
ment's chief litigator, plays a central role in 
the Federal Government'fs civil rights effort. 
It is, in effect, .the agency of last resort where 
noncompliance is found and sanctions· either 
are unavailable to the Fe'.deral agencies _(as in 
the case with EEOC under Title VII of -the 
Civil Rights Act of 1964) or the sanctions 
available (such as the withholding of Federal 
welfare payments from an entire State) are 
deemed less appropriate than the bringing of 
a lawsuit. Further, the Department of Justice 
passes on the legality of significant new civil 
rights policies proposed by all other Federal 
departments and agencies. For example, the 
"Philadelphia Plan" which sets minority em
ployment goals for Government contractors, 
and the school desegregation guidelines is
sued by HEW, were reviewed and approved by 
the Department of Justice before they were is
sued. 

In addition to its Iitigative and other legal 
responsibilities, the Department, through its 
Community Relations Service (CRS), also 
serves as an information and conciliation 
bridge between the minority community and 
the Federal establishment. The principal pur
pose of this is to promote peaceful race rela
tions. In carrying out its functions, CRS ob
tains information about Federal programs that 
can be of assistance to minority group mem
bers and transmits to Federal officials informa
tion on the needs and desires of the minority 
community. CRS also works with local groups 
in an effort to bring about institutional changes 
in well-defined areas, such as police-community 
relations, education, and minority economic in
dependence. 

D. Specific C«;)Ordination 
Responsibilities 

The civil rights concerns of the White House, 
the Bureau of the Budget, and the Depart
ment of Justice extend to all civil rights laws 
and policies. In s~me areas, however, Federal 
agencies have coordination responsibilities for 
specific subjects. 

For example, under Title VIII of the Civil 
Rights Act of 1968, the Department of Housing 
and Urban Development has responsibility for 
coordinating t4e activities of all other Federal 
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departments and agencies to promote fair 
housing. 

In the employment area, the Office of Federal 
Contract Compliance and the Equal Employ
ment Opportunity Commission share responsi
bility for coordinating the Government's ef
forts. Under Executive Order 11246, OFCC 
sets overall policy and coordinates the activi
ties of the 15 Federal agencies initially respon
sible for assuring equal employment opportun
ity by Government contractors in specific 
industries. EEOC, while not specifically autho
rized to act as coordinator or policymaker, plays 
a leadership role by virtue of its competence 
in the employment field. In the area of Federal 
employment, the Civil Service Commission is 
responsible for establishing policy and coor
dinating activities of all Government agencies 
in assuring equal employment opportunity in 
the Federal Government. 

The Department of Justice, in addition to its 
broad mandate to help determine the direction 
of the entire Federal civil rights effort, has 
specific responsibility, under Executive Order 
11247; for coordinating activities under Title 
VI of the Civil Rights Act of 1964. 

The Cabinet Committee on Opportunity for 
the Spanish Speaking is still another Federal 
agency with specific coordinating responsi
bilities. Composed of the heads of various ex
ecutive departments and agencies, it is con
cerned with possible discrimination by Fed
eral ·agencies against Mexican Americans, 
Puerto Ricans, Cubans, and Latin Americans, 
and the formulation and ad;ministration of sub
stantive Federal programs to insure that Span
ish surnamed Americans receive equitable 
treatment. 

The Federal executive boards and the Fed
eral regional councils are organizations com
posed of top Federal agency officials located in 
certain metropolitan areas. They are designed 
to 'assist in the implementation of Government
wide policy, to improve Federal service and 
management, and act as a coordinating mech
anism with regard to the Government's efforts 
to deal with urban problems. 

IV. IMPACT OF CML RIGHTS LAWS 
AND POLICIES 

The civil rights laws and policies provide 

the Federal Government with significant au~ 
thority to assure equal opportunity in such 
fields as education, employment, housing, vot
ing, and in all Federal programs. There are 
few aspects of life unaffected by Federal non
discrimination laws. 

This is not to say that all necessary laws·have 
been adopted. In some areas already covered, 
serious gaps in coverage exist. For example, 
effective Federal requirements for equal oppor
tunity in State and local government employ
ment are largely limited to Federal 
Merit Standards and HUD contractual require
ments, which affect less than 5 percent of all 
State and local government employees. Title 
VII of the Civil Rights Act of 1964 exempts 
State and local governments from coverage. 
An amendment to Title VII to include employ
ment by State and local governments could 
provide protection to all of the 7½ million 
State and local government employees. 29 

Moreover, coverage of Title VII is currently 
limited to employers of 25 or more employees.30 

It is estimated, however, that an additional 
6½ million workers are employed by employ
ers who have between eight and 25 employees. 
Many of these employers are located in areas 
where minority group members are heavily 
concentrated. An appropriate amendment to 
Title VII could provide protection to these mil
lions of employees as well. 

In the field of education, the principal con
cern of the Federal Government has been with 
eliminating school segregation in Southern 
States where it existed by law. Yet there is 
also extensive segregation of children in areas 
of the North and West. In the absence of proof 
that governmental involvement in such school 
segregation is so significant as to render it 
de jure-which requires painstaking, lengthy, 
and costly investigation-this de facto form 
of school segregation, according to the weight 
of court decisions, is currently beyond the reach 
of Federal Iaw.31 

29 This Commission so recommended in its 1969 report, 
For ALL the People . . . By ALL the Peopl,e, supra 
note 4. 

30 Hearings on S. f458 before the Subcommittee on 
LabO'r of the Senate Committee on Labor and Public 
Welfare, 91st Cong., 1st Sess., at 168 (1969). 

"See the recommendations in U.S. Commission on 
Civil Rights, Racial Isol,a,tion in the Public Schools 
(1967). The report dqcumented the high degree of 
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In addition, enforcement-mechanisms pro
vided under some civil rights laws are weak. 
Under these laws, while minority group mem
bers are assured of their legal right to equal 
opportunity, the means of actually securing 
this right are frequently lacking. In the im
portant fields of employment ~nd housing, for 
example, enforcement is limited largely to ef
forts at voluntary compliance, with recourse 
to litigation only if those efforts fail. In both 
areas, Federal agencies are charged with re
sponsibility for administering the laws (EEOC 
in employment and HUD in housing), but 
neither agency has authority to issue cease and 
desist orders to bring a quick halt to discrim
inatory practices. 

Despite these gaps and weaknesses, the laws 
already on the books represent an impressive 
array of protections. Most have been in force 
for 5 years or· more and they have brought 
about salutary change. There is evidence, how
ever, that discrimination persists even where 
it is prohibited by Federal law or regulation. 

A. Progress in Ending Discrimination 
Civil rights laws and policies by the Federal 

Government can be of value even when they 
do not contain strong enforcement mechanisms. 
The fact that Government speaks out in favor 
of principles of equal opportunity frequently 
brings about substantial changes in attitudes 
and behavior. In some cases, the mere enact
ment of a civil rights law has brought about 
a dramatic and almost immediate end to dis
crimination. In other cases, the laws, accom
panied by effective enforcement, have brought 
about a similar end to discriminatory practices. 

I. PUBLIC ACCOMMODATIONS 
One of the most dramatic examples of the 

weight a civil rights law can carry is seen 
in the field of public accommodations. A decade 
ago, segregation of restaurants, motels, hotels, 
and theaters was the rule throughout the South 
and parts of the North. So rigid and inflexible 
was adherence to this rule that in cases where 
African diplomats, who traveled frequently be
tween New York City and Washington, D.C., 
were denied service in restaurants along the 
route, even the urgent pleas of the Depart
ment of State could not induce a change in 

racial isolation in virtually all of the Nation's cities 
and metropolitan areas. 

racially discriminatory policies. In 1964, Title 
II of the Civil Rights Act of 1964 was passed 
outlawing racial discrimination in most places 
of public accommodation. While the law has 
not brought a complete end to this kind of 
discrimination, thousands of hotels, motels, res
taurants, and theaters have abandoned their 
discriminatory policies. A number of factors 
are responsibl.e for this success. For example, 
the sit-ins of the early 1960's had brought 
about some change before Title II was enacted. 
Other private and public efforts to achieve vol
untary desegregation of public accommodations 
before passage of the Civil Rights Act of 1964 
helped create a climate of opinion ready to ac
cept desegregation. One other factor that un
doubtedly contributed to the impact of this 
law was the quick action taken by the De
partment of Justice immediately after the law 
was passed. Within a few months after enact
ment, the Department of Justice brought sev
eral enforcement actions that tested the con
stitutionality of the public accommodations 
law. The law was upheld by the U.S. Supreme 
Court; 32 and it was made clear that equal access 
to places of public accommodation was, and 
would remain, the law of the land. 

2. VOTING 

The Voting Rights Act of 1965 has also re
sulted in historic, statistically measurable pro
gress. Before its passage, registration of black 
citizens of voting age in the six Southern 
States affected by the law was less than 31 per
cent. By the spring of 1969, approximately 57 
percent of eligible blacks in these States were 
registered.33 Black registration in the deep 
Southern States has increased by more than 
740,000 persons since passage of the act.34 More 
than 400 blacks now hold elective office, in the 
deep South, as compared to 70 in 1965.35 To be 
sure, the Voting Rights Act has not resulted 
in full use of the. franchise. Means other than 

32 Heart of Atlanta Motel v. United States, 379 U.S. 
241 (1964); Katzenbach v. McClung, 879 U.S. 294 
(1964). 

"Speech by Vernon E. Jordan, Jr., Director of the 
Voter Education Project of the Southern Regional 
Council, 21st Annual Conference of the National Civil 
Liberties Clearinghouse, Washington, D.C., Mar. 20-21, 
1969. 

H[d. 

.. Id. 
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disqualification, such as the exploitation of con
tinued economic dependence of rural Negroes, 
still constitute deterrents to the exercise of the 
right to vote in the South.36 Nonetheless, im
pressive progress has been made as a result of 
the Voting Rights Act. 

3. HOSPITALS 
Hospital and health facility practices reflect 

an outstanding example of salutary change 
resulting directly from civil rights laws. The 
combination of the existence of the Civil Rights 
Act of 1964, the introduction of a new Federal 
program-Medicare-and a large-scale com
pliance effort by HEW brought a swift and 
almost total end to discrimination and segre
gation as an official policy of hospitals. 

The Medicare program was enacted in 1965. 
In 1966, HEW's Office of Equal Health Oppor
tunity undertook a ma,ssive compliance effort, 
using a large staff--sometimes as high as 500 
-of reviewers, to conduct thousands of visits 
to hospitals and other health _facilities to de
termine whether the requirements of Title VI 
were being met. Anxious to obtain Federal cer
tification for participation in Medicare, many 
of these institutions abolished long-standing 
discriminatory practices in order to qualify 
for the substantial aid offered by the new pro
gram. No longer were black patients refused 
admission ; no longer, when admitted, were they 
segregated in wards, wings, and services. By 
January 1, 1968, HEW was able to report that 
97 percent of the Nation's hospitals were com
mitted to nondiscrimination in the provision 
of services. More than 3,000 hospitals and other 
health facilities changed previous policies and 
practices to comply with Title VI.37 

4. EDUCATION 
In school desegregation as well, progress, 

however slow, has resulted directly from the 

.. For a description of other methods used to dis
courage or dilute minority voting, see U.S. Commis
sion on Civil Rights, Political Participation (1968). 

37 For a detailed account of the HEW effort, see U.S. 
Commission on Civil Rights, HEW and Title VI (1970). 
Following the massive Medic.are compliance operation, 
however, field reviews of hospitals and other health 
facilities were sharply curtailed. Many hospitals which 
had discontinued long-standing discriminatory practices 
have not been reviewed since 1966. There have been 
reports that some hospitals and other medical facilities 
have reinstated some of their discriminatory practices. 

enactment of civil rights laws. Ten years after 
the decision in Brown v. Board of Education 
of Topeka,38 holding that legally compelled 
school segregation was unconstitutional, only 3 
percent of the black school children in the South 
were attending public schools with white chil
dren. By the 1968-69 school year, however, 5 
years after enactment of the Civil Rights Act 
of 1964, more than 20 percent of the black 
school children attended desegregated schools 
in the region.39 Energetic use of the adminis
trative mechanism of Title VI by HEW was 
the principal factor responsible for this sig
nificant acceleration of southern school desegre
gation. 

B. Persistence of Discrimination 

Despite the progress made possible by re
cently adopted civil rights Jaws and policies, 
there still is substantial evidence that dis
crimination persists in many areas. Generally, 
civil rights laws have been most successful 
in dealing with practices that do not require 
complex institutional change. Thus desegrega
tion of public facilities, places of public ac
commodation, and hospitals and other health 
facilities· required basic but simple changes in 
·conduct and was accomplished without either 
violent opposition or massive Federal enforce
ment efforts. 

In the area of voting, progress may be at
tributed primarily to the fact that the Federal 
Government-by suspending literacy tests and 
authorizing the appointment of Federal exam
iners to register citizens-intervened more 
directly to protect the rights of individuals in 
this context than it has in other civil rights 
areas. 

In fields where complicated institutional 
change is required and the Federal Govern
ment has not intervened so directly, progress 
has come slowly and, in some cases, at a pace 
which can barely be discerned . 

I. EMPLOYMENT 
In the employment field, elimination of dis-

38 347 U.S. 483 (1954). 
39 U.S. Department of Health, Education, and Welfare 

Press Release, Jan. 16, 1969. The 1968-69 school year 
was the last year for which official figures were ob
tained by HEW. It was generally anticipated that de
segregation would reach approximately 40 percent for 
the 1969-70 school year. 
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criminatory practices to facilitate full partici
pation of minority group members in the 
Nation's economic mainstream has proved to 
be an intricate process. As the following 
examples suggest, equal employment oppor
tunity still is far from a way of American life. 
a. Federal Employment 

In the area of Federal employment, where 
the , degree of Federal control is absolute, 
minority group representation has increased 
substantially but black and Spanish surnamed 
Americans are still grossly underrepresented 
in the higher salary brackets. According to a 
survey of minority group employment in the 
Federal Government as of 1969, by the U.S. 
Civil Service Commission, less than 2 percent of 
General Schedule (GS) grade-13 and above of 
classified workers were Negro. Less than 0.7 
percent of such workers were Spanish sur
named.40 The employment record of some in
dividual agencies is even worse. For example, 
the Federal A :viation Administration, an 
agency of the Department of Transportation, 
employed more than 20,000 air traffic control
lers as of June 30, 1969. Of these, only 547 were 
minority .employees. Moreover, there ·were only 
13 minority group employees among the 1,600 
supervisory and administrative personnel at 
grade GS-14 or above.41 

b. State Employment Under Federal Merit 
Standards 

Despite nondiscrimination requirements in 
the merit system applicable to federally aided 
State programs, minority group employment 
often remains low. For example, the Missis
sippi Welfare Department had only 38 blacks 
-on its staff of more than 1,500 in 1967. Data 
for 1968 indicated that only 5.3 percent of 
the employees of the Louisiana State Employ
ment Security Agencies were black and only 
7.7 percent of the employees of the Texas State 
Employment Security Agencies were of 
Spanish American descent. In both these 
States, most minority group employees were 
in nonprofessional positions.42 

40 U.S. Civil Service Commission Press Release, May 
14, 1970. 

41 U.S. Department of Transportation, Federal Avia
tion Administration, Office of Civil Rights, Minority 
Group and Women Employment Reports, as of June 
1969, Report No. 5 (1969). 

42 U.S. Commission on Civil Rights, For ALL the 

When the State of Alabama refused 
to amend its standards for the Merit System 
of Personnel Administration to include a non
discrimination clause, the Department of 
Justice filed suit against the State. Evidence 
introduced at the tria,l indicated that in 1968 
the six State agencies involved in the merit 
system had one black among 988 clerical ·em
ployees and 26 blacks ori their staffs of 2,019 
professional, technical, and supervisory em
ployees. Of the 70 custodial, labor, and labora
tory helper positions, however, 67 were oc
cupied by blacks.43 

c. Private Employment 
Despite the fact that equal employment 

opportunity requirements have been imposed 
on Government contractors since the 1940's 
and that since 1964 Title VII has extended 
that requirement to rn:ost other employers, 
evidence gathered by this Commission indicates 
that employment discrimination in the private 
sector is still· prevalent throughout the United 
States. 

At an April 1966 hearing of the Commission 
on Civil Rights in Cleveland, Ohio, for 
example, testimony showed that there were 
139 Government contractors with facilities in 
Cleveland with 50 or more employees. These 
firms had a total complement of more than 
93,000 employees. Althougp. blacks constituted 
34 percent of Cleveland's population, 21 of the 
firms employed none at all and 86 employed 
less than 10 percent in their work forces.H 

In San Francisco at its hearing the follow
ing year, the Commission found no black 
electricians, ironworkers, or plumbers work
ing on the construction of the Bay Area Rapid 
Transit System, a federally funded project.45 

In a 1968 hearing in Montogomery, Ala., 
the Commission examined employment oppor
tunities in a 16-county area in that State and 

People . . . By ALL the People 103, 95, and note 2 to 
table 4-1 on 95 (1969). 

43 Pre-Trial Brief for the United States at 17, U.S. 
v. Fmzer, C.A. No. 2709-N (M.D. ~Ia. 1969).• 

"Hearing Before the U.S. Commission on Ci'Vil 
Rights, held in Cleveland, Ohio, Apr. 1-7, 1966, exhibit 
No. 21 "Population," p. 645 and exhibit No. 37 "Em
ployment," table 9, p. 801. 

45 Hearing Before the U.S. Commission on Civil 
Rights, held in San F~ancisco, Calif., May 1-3, 1967, 
and Oakland, Calif., May 4-6, 1967, exhibit No. 42, 
"BART Ethnic Count On-Site Work Force," p. 1084. 
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found that, while 62 percent of the area's 
population was black, companies filing employ
ment data with EEOC "in 1967 reported that 
only 22 percent of their employees were black. 
More significantly, black persons were hired 
almost exclusively fo:r the more menial jobs. 
They held 63 percent of unskilled positions 
compared with 8 percent of the white-collar 
and skilled jobs.46 The hearing revealed that 
the Dan River Mills textile plant, a Federal 
contractor in Greenville, Ala., had only three 
Negro employees out of a total of 200 and that 
the American Can Co., also a Federal contrac
tor, owned a segregated company town, com
plete with segregated schools and homes.'7 

A December 1968 Commission hearing in 
San Antonio, Tex., disclosed that the El Paso 
Natural Gas Co., which holds Federal con
tracts and is regulated by the Federal Power 
Commission, employed 1,450 persons in its 
headquarters of whom only 10.6 percent were 
Spanish surnamed. The company maintains 
its hq~e office in a city where Mexican· Ameri
cans account for 43.6 percent of the population. 
A little over half of the company's Mexican 
American employees were in blue-collar jobs.48 

In June 1969, statements received at an 
open meeting of the Commission's Massachu
setts State Advisory Committee in Boston 
showed that of approximately 1,000 building 
trades apprentices in the Boston area, just 58 
were black 49 and that the skilled building 
trades in the Boston area had a total journey
man nonwhite membership of 1.4 percent out 
of a total of 11,120 members. But 6 percent 

•• Hearing Before the U.S. Commission on Civil 
Rights, held in Montgomery, Ala., 27-May 2, 1968, 
[hereinafter cited as Montgomery Hearing], exhibit No. 
3, "A Population, Employment and Income Profile 
... ;'' table 1, p. 694 and exhibit No. 15, "Employ
ment," p. 805. 

•• Id., at 401 and 387-390. 
48 Hearing -Before the U.S. Commission on Civil 

Rights, held in San Antonio, Tex, on Dec. 9-14, 1968 
[hereinafter cited as San Antonio Hearing], exhibit No. 
35, "Equal Employment Opportunity Employer Infor
mation Report EEO-1," El Paso Natural Gas Co., Sep
arate Headquarters Report, p. 1074, and exhibit No. 8, 
"Demographic Economic and Social Characteristics 
. . . ," table 14, p. 788. 

.. Massachusetts State Advisory .Committee to the 
U.S. Commission on Civil Rights, Contract Compliance 
and Equal Employment Opportunity in the Construc
tion Industry 4 (July 1970). 

of the population of the Boston metropolita1:. 
area is black. 

Testimony at a Commission hearing in St. 
Louis, Mo., in January 1970, also uncovered 
gross underutilization of minority group in
dividuals in the emplo~ent area. While 
tremendous growth in both white- and blue
collar jobs has taken place in the suburbs of 
St. Louis County, a relatively small number of 
these positions have been filled by blacks. For 
example, the McDonnell Douglas Aircraft 
plant-the Nation's fourth largest defense 
contractor--employed more than 33,000 per
sons in its St. Louis County plant, of whom 
only 2,500,. or less than 8 percent were Negro. 
The Negro percentage of the population for 
the St. Louis metropolitan area is at least 14 
percent. Moreover, less than 1 percent of the 
company's officials, managers, and professionals 
were Negro; no black person was a general 
foreman or a salesworker i~ the plant.50 

The truck plant of the Chrysler Corp. at 
Fenton, Mo., in St. Louis County, employed 
1,469 employees of whom 194 were black. Of 
the 118 officials and managers, only three were 
Negroes ; none of the 43 profes.sionals and only 
one of the 20 technicians were Negro. 51 

Department store hiring in St. Louis County 
showed a similar pattern. Only 2.5 percent of 
J. C. Penney's 1,128 employees. were Negro, 
and only 4.8 percent of Sears Roebuck's 2,105 
•employees in the St. Louis County stores were 
Negro.52 

Other Federal agency investigations have 
yielded similar results. The Department of 
Labor, in adopting the "Philadelphia Plan" to 
establish goals and targets for hiring of 
minority group individuals in the construction 
trades, concluded that eight construction trade 
unions in t4e Philadelphia area showed a 
pattern of discrimination against minority 
group individuals. Specifically, the Department 
found that in the Philadelphia area over a 
period of years, less than 1 percent of the 
membership of the ironworkers, plumbers, 

.. Unpublished Transcript of Hearing Before the 
U.S. Commission on Civil Rights held in St. Louis, 
Mo., evening session, Jan. 15, 1.970, at 60-63, 83 [herein
after cited as St. Louis Hearing]. 

"'St. Louis Hearing, evening session, Jan. 15, 1970, 
at 8, 9. 

"'St. Louis Hearing, afternoon session, Jan. 15, at 54. 
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pipefitters, steamfitters, sheet metal workers, 
electrical workers, roofers and water proofers 
unions have been Negroes.53 

A review of Department of Justice litiga
tion in the employment area shows that the 
Attorney General has alleged patterns of dis
crimination against such major companies as 
Continental Can Co., Georgia Power Co., 
Owens-Fiberglass Corp., Cannon Mills Co., 
Bethlehem Steel Corp., H. K. Porter Co., Road
way Express, Inc., and a number of labor 
unions representing such diverse groups as 
mineworkers, longshoremen, teamsters, elec
trical workers, ironworkers, plumbers, and 
steelworkers. In addition, the Department of 
Justice recently negotiated an agreement with 
73 motion picture producers, nine craft locals, 
and other organizations affiliated with the 
motion picture and television industries to 
eliminate discrimination against minority 
group members in employment for craft, ad
ministrative, and clerical jobs in those indus
tries. At the time of· the initial investigation 
by EEOC the labor unions in the industry 
had a combined membership of approximately 
12,000, including 800 members of other minor
ity groups but only 45 blacks.54 

2. HOUSING 
The denial of equal opportunity in housing 

also remains a severe and persistent problem. 
In 1959, before adoption of any Federal fair 
housing laws or policies, it was estimated that 
less than 2 percent of the new houses provided 
through FHA mortgage insurance since 1946. 
had been available t9 minorities.55 In 1967, 
nearly 5 years after issuance of Executive 
Order 11063, the situation had not improved 
appreciably. A 1967 national FHA survey of 
minority group occupancy in subdivisions built 
after the date of the Executive order, and 
subject to its provisions, found that of the 
more than 400,000 units surveyed, only 3.3 
percent were reported as having been sold to 
black families. In some areas, the survey 
showed even less encouraging results. In the 
St. Louis area, for example, only 56 units, or 

113 Report of Chairman Warren P. Phelan, Phila
delphia Federal Executive Board (FEB) to all mem
bers FEB, pt. A at 2, and pt. B at 1, Oct. 27, 1967. 

•• Department of Justice News Release, Mar. 31, 1970. 
.. U.S. Commission op Civil Rights, Housing 63 

(1961). 

0.85 percent of the total, were reported to 
have been sold to black families.56 

In public housing, the pattern of all-white 
or all-black projects has remained the rule, 
even after laws and Executive orders have 
prohibited segregation. 

\ 

The most extreme 
example, perhaps, is found in the Robert 
Taylor Homes, a project 'in Chicago housing 
28,000 tenants. As of the end of 1965, 3 years 
after issuance of Executive Order 11063 and 
a year and a half after enactment of title VI 
of the Civil Rights Act of 1964, all of the 
UI?,its were occupied by black families. Other 
projects in that city were substantially all
white.57 The situation in Chicago is not atypi
cal. As of June 1968, of six projects in Jackson
ville, Fla., four were all nonwhite and two 
were all-white. 58 

Another major HUD program, Urban Re
newal, was found by the Commission at its 
January 1970 public hearing in St. Louis, 
Mo., to have had the effect of uprooting black 
families living in suburban areas and forcing 
them into the center city, thus further in
tensifying the pattern of racially segregated 
neighborhoods throughout the metropolitan 
area.59 

3. EDUCATION 
Despite some progress in southern school 

desegregation occurring over the last 5 years, 
a substantial majority of black school children 
in the South still attend segregated schools. 

In a number of· southern school districts, 
including some under court desegregation 
orders, the amount of actual integration is 
negligible. For example, in the Monroe Parish, 
Claiborne Parish, Concordia Parish, Union 
Parish, Quachita Parish, and East Feliciana 
Parish school systems in Louisiana-all under 

"'U.S. Commission on Civil Rights, staff paper, 
Housing in St. Louis 21 (1970). 

• 
1 U.S. Commission on Civil Rights, Racial Isolation 

in the Public Schools 38 (1970). In 1969, a Federal Dis
trict Court in Chicago found that the tenant assignment 
and site selection policies of the Chicago Public Housing 
Authority had a discriminatory effect and enjoined the 
authority from continuing these practices. Gautreaw,; 
v. The Chicago Housing Authority, 296 F. Supp. 907 
(N.D. Ill. 1969). 

•• Department of Housing and Urban Development, 
Low-Rent Project Directory .57, Dec. 31, 1969. 

"U.S. Commission on Cjvil Rights, staff paper, 
Housing in St. Louis 50 (1970). 
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court order to desegregate-fewer than 2 per
cent of the black students attended predomi
nantly white schools in the 1968-69 school 
year.00 

At the Commission's April 1968 Montgom
ery, Ala. hearing, it was found that, despite 
Federal requirements, only 1.7 percent of the 
black children in 20 school systems in the 
hearing area, for whom information was 
available, were attending white schools as of 
September 1967. Teachers in the 15 county 
systems involved were desegregated only on 
a token basis. 01 

A 1969 Commission survey documented 
extensive segregation of Mexican American 
students in the five Southwestern States. 
Althou_gh Mexican Americans comprise 17 per
cent of the student enrollment in these States, 
more than 65 percent of the Mexican American 
students were in schools with 50 percent or 
more Mexican American enrollment. Twenty
two percent were found in schools with 80 
to 100 percent Mexican American enrollment.62 

In Texas, where one of every five students is 
Mexican American, the ethnic isolation was 
most severe. Two-thirds of the Mexican Ameri
can students were in schools with 50 percent or 
more Mexican American enrollment, and 40 
percent were in schools with 80 to 100 percent 
Mexican American enrollment.63 

A 1968 Commission study of nine San' 
Antonio school districts demonstrated the in
equality of educational opportunity offered in 
the predominantly Mexican American school 
districts, as evidenced by the disparities in 
educational finances, teacher qualifications, 
and quality of school facilities. The predomi
nantly Mexican American school districts were 
characterized by lower pupil expenditures and 
teachers with fewer pedagogical qualifications 
than in predominantly Anglo districts. In 
Edgewood, for example, a school district with 
an 89 percent Mexican American enrollment, 
160 teachers, or 19.7 percent of all teachers, 

00 U.S. Commission on Civil Rights, Federal Enforce
ment of School Desegregation 16-19, September 1969. 

"'Montgomery Hearing, exhibit No. 26, staff report, 
"Education," p. 861. 

"'U.S. Commission on Civil Rights, report No. 1-
Ethnic Isolation of Mexican Americ,111s in the P1tblic 
Schools of the Southwest 13, 30 (unpublished report, 
August 1970). 

.., Id., at 14, 30. 

held no college degree. In contrast, in the three 
predominantly Anglo districts studied, which 
employed more than 2,000 teachers, all but 
14 teachers held a college degree.64 

Segregation of Mexican Americans is often 
perpetuated by granting school transfers to 
students on a discriminatory basis. One such 
example occurred in Del Rio, Tex., where, 
since 1959, the children of military personnel 
[mostly Anglo] connected with the Laughlin 
Air Force Base have been bused outside a 
predominantly Mexican American school dis
trict to a wealthier and predominantly Anglo 
district. Laughlin Air Force Base is located 
entirely within the boundaries of the pre
dominantly Mexican American· San Felipe 
School District. This practice has resulted in 
almost complete segregation of the Mexican 
American students of San Felipe [97 per
cent Mexican American] and the loss of more 
than $300,000 per year in Federal aid to the 
district.65 

Nor has discrimination been eliminated in 
the treatment received by black students and 
other minorities at colleges and universities. 
In some States, colleges and universities orig
inally established to serve only Negroes con
tinue to be virtually all-black and schools from 
which Negroes were previously excluded enroll 
only token numbers of black students. Earlier 
this year, the Department of Health, Educa
tion, and Welfare indicated to 10 States that 
their State-operated institutions of higher 
education were not in compliance with Title 
VI and requested that the States file desegre
gation plans. This action was taken with re
spect to such States as Louisiana, Pennsylvania, 
Mississippi, Maryland, Virginia, and Okla
homa.0° 

4. AGRICULTURAL SERVICES 
In its 1965 report, ''Equal Opportunity in 

Farm Programs," the Commission found gross. 
discrimination and inequity in a number of 
Department of Agriculture programs, partic-

•• San Antonio Hearing, exhibit No. 11, "A Study of 
Equality of Educational Opportunity for Mexican 
Americans ... ," pp. 871, 830, 839, and table 9 on p. 
840. 

"San Antonio Hearing, Testimony, at pp. 295, 301-
302, and 310-311. 

.. Interview with Louise Lucas, civil rights specialist 
HEW, Apr. 23, 1970. 
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ularly the Cooperative Extension Service. The 
report was based on information concerning 
conditions before enactment of Title VI of the 
Civil Rights Act of 1964. A recent audit of 
the operation of the Alabama Cooperative 
Extension Service conducted by the Office of 
Inspector General of the Department of Agri
culture found, more than 5 years after Title VI 
had been enacted, that the situation had not 
noticeably improved. Among the findings of 
the Inspector General were the following: 

Our review at 12 county offices disclosed 
that the professional staffs were providing 
service through direct contacts to clientele pre
dominantly of their own race . . . . This is 
a repeat finding of a condition reported [in a 
previous audit]. . . . 

Our review of office arrangement and hous
ing of personnel at 12 county offices disclosed 
that personnel ·at five county offices were 
grouped by race instead of occupying space 
according to their functional assignment. . . . 

In four of the 12 county offices reviewed 
mailing lists were maintained on a racially 
separate basis. . . . 
. . . In three of the 12 counties examined, 
some nonw}:J.ite professionals with the same or 
higher academic degrees, longer tenure and 
similar duties received less salary than their 
white counterparts." 61 

Discrimination persists in the operation of 
other Department of Agriculture programs. 
For example, the Agri'cultural Stabilization 
and Conservation Service, which administers 
programs to stabilize farm income through 
price support payments and crop allotments, 
runs its program through a system of locally 
elected farmer committees. In addition to ad
ministering the programs, committees serve as 
an informational link to farmers who partici
pate in and receive the benefits of the programs. 
Prior to 1968, no black farmer ever had been 
elected to any committee at the county level 
in the South.68 Even in 1970, although the 1964 

.., U.S. Department of Agriculture, Office of Inspector 
General, Audit Report 6089-29-A of Inspector General, 
11, 15, and 19 (1969). 

08 U.S. Commission on Civil Rights, Civil Rights 
Digest, Spring 1969, "1 in 4,000 or a Federal Farm 
Agency Makes Progress," at 26. 

"'Letter from Victor B. Phillips, Assistant to the 
Adminis,trator, Agricultural Stabilization and Conser• 

Census of Agriculture indicated that blacks 
comprised a majority of the farm operator 
population in 58 counties in the South, only 
two blacks are among the more than 4,100, 
such committeemen in the region.69 

5. DEPARTMENT ·OF LABOR PROGBAMS 
In a September 1968 report of Title VI ac

tivity in the programs of the Department of 
Labor, a wide variety of discriminatory 
practices in State employment security agen
cies was disclosed.10 These included discrimina
tion in the referral of applicants to employers, 
segregated facilities in employment offices> 
discrimination due to location and organization 
of offices, discriminatory counseling, and dis
criminatory advertising. In recent compliance 
reviews and complaint investigations by De
partment of Labor officials there are continued 
reports of discrimination. In 1968, the Depart
ment of J nstice brought suit against the Ohio 
State Employment Security Agency, charging 
the agency with discrimination against 
N egroes.11 The Department also conducted in
vestigations a-nd lengthy negotiations with the 
Texas Employment Service agency in an effort 
to eliminate discriminatory practices withoui 
resorting to legal action.12 

6. PUBUC ACCOMMODATIONS 
Despite significant progress in opening 

places of public accommodation, incidents of 
discrimination are still found. For .example, 
attorneys from the Civil Rights Division of 
the Department of Justice reported to the 
Interstate Commerce Commission in May 1967 
the segregated use of waiting rooms in the 
Greyhound Bus Terminal in Greenville, Miss. 
Two waiting rooms were in use; one for white 
customers and one for black customers. Ev.en 
though there were no signs requiring segrega
tion of white and black customers, the fact 
that all the black customers were in one room 

vation Service, to Martin E. Sloane, Assiste.at Staff 
Director, U.S. Commission on Civil Rights, Mar. 23, 
1970. 

•• U.S. Department of Labor, Equality of Opportunity 
in Manpower Programs, Report .of Activity Under Title 
VI of the Civil Rights Act of 1964 (September 1968). 

" United States v. Ohw Bureau of Employment SG'NJ
ices, C.A. No. 68-391, S.D. Ohi@ (Dec. 10, 1968). 

72 Interview with Benjamin Mintz, Deputy Direeto!', 
Office of Special Assistant to the Attorney General, 
Department of Justice, Feb. 6, 1969. 
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and all the white customers in the other, showed 
that a sign was unnecessary.73 A s1milar ob
servation of the Trailways Bus Terminal in 
Jackson, Miss., was made by a Civil Rights 
Commission attorney and reported to the ICC 
in 1969.74 In fact, the Department of Justice 
continues to receive a substantial number of 
complaints each year of discrimination in 
places of public accommodation.75 

7. PUBLIC FACILITIES 
The publication currently used by the State 

of Virginia to advertise its State park system 
clearly demonstrates, through the use of photo
graphs, which of the State parks are for whites 
and which are for blacks. All of the parks 
except one, formerly called the Prince Edward 
Lake Negro State Park, show white persons 
utilizing the facilitie1>, but in the case of 
Prince Edward State Park, the photographed 
clientele is all-black. This is a clear violation 
of Title III of the Civil Rights Act of 1964 
and since the State is a recipient of funds 
from the Bureau of Outdoor Recreation of the 
Department of Interior, this also represents a 
violation of Title VI of the Civil Rights Act.76 

At the Commission's hearing in Montgomery, 
Ala., in 1968, it was disclosed that public parks 
in Jackson and Monroeville, Ala. were still 
operated on a segregated basis.77 

In 1969, the Mexican American Legal De-

n Letter from John Doar, Assistant Attorney Gen
eral, Civil Rights Division, Department of Justice, to 
Bernard A. Gould, Managing Director, Interstate Com
merce Commission, Nov. 3, 1967. 

;, Letter from George Bradley, Assistant General 
Counsel, U.S. Commission on Civil Rights, to Bernard 
F. Schmid, Managing Director, Interstate Commerce 
Commission, Aug. 19, 1969. 

"Interview with Gerald Jones, Chief, Voting and 
Public Accommodations Section, Civil Rights Division, 
Department of Justice, Nov. 12, 1969; 1967, 1968, and 
-1969 Annual Reports of the Attorney General, at 
185-186, 67 and 48-49, respectively. 

• This matter was called to the attention of the De
partment of the Interior by a letter from Martin E. 
Sloane, Assistant Staff Director, U.S. Commission on 
Civil Rights, to Edward E. Shelton, Director, Office of 
Equal Opportunity, Department of Interior, May 8, 
1970. 

11 Letter from William L. Taylor, Staff Director, U.S. 
Commission on Civil Rights, to Stephen J. Pollak, As
sistant Attorney General, Civil Rights Division, Depart
ment of Justice, May 22, 1968. 

fense fund brought suit to enjoin the Marlin, 
Tex., community swimming pool from refusing 
to admit Mexican Americans. The manage
ment of the pool agreed to change the policy 
prior to the pending trial date.78 

These examples of continuing discrimination 
do not purport to be exhaustive nor has the 
Commission undertaken special investigations 
to uncover them. Rather, they 'represent some 
of the instances of continuing discrimination 
and inequity that have come to the Commis
sion's attention in the normal course of its 
work. They indicate, however, a national pat
tern of continuing abridgement of the rights 
of minority citizens. 

They also demonstrate that while progress 
has been made in eliminating discriminatory 
practices, many of the problems which existed 
before civil rights laws were passed, before 
various Executive orders were issued, and be
fore key court decisions were rendered, con
tinue to exist. The adoption of these civil 
rights laws and policies have given hope to 
minority group citizens that they would be 
freed from the second-class status to which 
they had been relegated for generations and 
could .assume the role of equal members of 
American society. Their expectations of equal 
status have been reasonable, but in many cases 
they have been frustrated. 

It is clear that the full potential of civil 
rights laws and policies has not been realized. 
The promise of equal protection of the law for 
all citizens has not yet been redeemed. 

The persistence of discrimination raises seri
ous questions about the way Federal depart
ments and agencies ch.arged with civil rights 
responsibilities have carried them out. Have 
these agencies established adequate goals and 
priorities? Are the mechanisms and proce
dures adopted to secure compliance adequate 
to the t.ask? Have the officials responsible. for 
enforcement pursued their duties vigorously 
enough? 

In the chapters that follow, these questicnis 
will be examined with respect to the activities 
of a number of Federal departments and 
agencies having key responsibilities for civil 
rights enforcement. 

1 See final decree in Noel Beltran v. John C. Patter• 

son, C.A. No. 68-59W (W.D. Tex. 1969). 

1 
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CHAPTER 2 

EMPLOYMENT 

I. INTRODUCTION 
Equal employment opportunity is a broadly 

protected Federal right. Through Presidential 
Executive orders and congressional legislation, 
the Federal Government has established this 
right in its own institutions and has named 
the Civil Service C_ommission (CSC) as the 
agency to oversee and coordinate equal oppor
tunity efforts at the Federal level. The Govern
ment also established this right in much of 
the private business sector and has created a 
variety of administrative mechanisms in an ef
fort to make it a right in fact, as well as in 
legal theory. 

The Federal requirement of nondiscrlmina
tion in private employment, while not as per
vasive as that applying to the Government it
self, covers most of the Nation's labor force. 
Through Presidential Executive orders, all pri
vate businesses contracting to supply goods or 
services to the Government, as well as those 
engaging in federally assisted construction 
contracts, are required to follow policies and 
practices of equal job opportunity. Penalties 
for noncompliance include contract cancella
tion and debarment from future Federal con
tracts. While primary responsibility for secur
ing compliance in specific industries is divided 
among a number of Federal departments and 
agencies, overall responsibility has been placed 
in the Office of Federal Contract Compliance 
within the Department of Labor. 

Congress also has acted to prevent private 
employment discrimination. Title VII of the 
Civil Rights Act of 1964 prohibits employ
ment discrimination by all private employers 
with 25 or more employees as well as by labor 
unions and employment agencies. The same 
title established the Equal Employment Oppor
tunity Commission to administer the law's pro
visions and promote achievement of its goals. 

The formal tools given EEOC to carry out its 
mission are limited, however, to lawsuits, 
brought by private parties or the Department 
of Justice. Nonetheless, EEOC has a variety 
of other, less formal powers available to it in 
promoting equal job opportunity:1 

Despite these provisions against employment 
discrimination, the problem of unequal oppor
tunity remains severe. Minority employment 
in the Federal establishment remains dispro
portionately low and minority employees rarely 
are found .in high grade positions or super
visory positions. Despite strong Federal con
tract requirements, the record of Government 
contractors, heavily reliant on Federal con
tracts for their livelihood, is no better than that 
of employers not subject to these requirements. 
And while there have been some overall min
ority employment gains in the general private 
labor market, discrimination continues largely 
unabated 6 years after Congress ordained equal 
employment opportunity as organic law. 

1 There are· several other laws affecting public and 
private employment discrimination. For example, Fed
eral Merit Standards and HUD contractual require
ments prohibit employment discrimination by States 
which participate in a number of Federal programs. 
For a discussion of the effectiveness of these require
ments, see U.S. Commission on Civil Rights, For ALL 
tke People ... By ALL tke People 1969. Further, Title 
VI of the Civil Rights Act of 1964 prohibits employ
ment discrimination ·in federally assisted programs 
where a primary purpose of the program is to provide 
employment. For a discussion of Title VI as related to 
employment, see ch. 4, infra. In addition, an 1870 civil 
rights law providing that all persons shall have the 
same right to make and enforce contracts as white 
citizens .has been ruled by some courts to prohibit all 
employment discrimination. The National Labor Re
lations Act, while not specifically designed to provide • 
relief for employment discrimination because of race, 
;has been held by courts to prohibit such discrimination 
by employers and labor unions. Treatment of these 
laws is beyond the scope of this report. 
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The harsh fact is that these laws are not 
working very well. In some case~, enforcement 
procedures and mechanisms have inherent 
weaknesses which limit the law's effectiveness. 
In most cases, however, the enforcement 
agencies have not used their procedures and 
mechanisms with the boldness and imagina
tion necessary for maximum effect. And the 
area of private employment has been marked 
by a failure of coordination which has diluted 
the ]federal enforcement effort. 

II. FEDERAL EMPLOYMENT-The Role 
of The Civil Service Commission 

A. Introduction 
With a work force of nearly 3 million civil

ians (almost 4 percent of the country's total 
work force), the Federal Government is the 
Nation's largest employer.2 There are thou
sands of different job categories within the 
Federal civil service, ranging from unskilled 
laborers to those involving highly complex 
technical and scientific skills and administra
tive positions of broad scope and responsibility. 
Although Washington, D.C., is the focal point 
for most Federal activity, U.S. Government em
ployees are located throughout the country and 
in most places throughout the world. 

All issues of importance to the Nation
foreign relations, rural and urban problems, 
social welfare, and military activities-are re
flected in the variety of occupations and skills 
within the Federal civil service. 

If for no other reason than the size and 
diversity of its work force, the Federal Gov
ernment serves as the standard bearer in the 
employment field for the entire country. In 
fact, the Government today compares favor
ably with private employers, as measured by 
such commonly accepted indicia as wage and 
salary levels, job security, insurance protec
tion, vacation and sick leave benefits, retire
ment plans, grievance and appeal procedures, 
and other mechanisms designed to assure 
equitable treatment for all who are employed 
or who seek employment. But in terms of equal 
employment opportunity the relative position 
of the Federal Government is less clear. A 

2 As of January 1970, civilian employment in all 
branches of the Federal Government totaled '2,929,564, 
(116 Cong. Rec. E1521, Mar. 3, 1970). 

tradition of discrimination in the Federal serv
ice accounts in part for both the aura of sus
picion and the actual shortcomings which 
characterize the Federal Government employ
ment picture. 

For more than 50 years following passage 
of the Civil Service Act of 1883,3 discrimina
tion against nonwhite employees-often total 
minority exclusion-was accepted practice 
among Federal agencies. For example, racial 
segregation in the Census Bureau, which was 
started quring William Howard Taft's admin
istration, continued into the 1920's. During 
President Woodrow Wilson's administration, 
Secretary of the Treasury William G. McAdoo 
and Postmaster General Albert S. Burleson 
estaJ:>lished similar policies. The President con
doned their actions, stating: "I would say that 
I do approve of segregation that is being at
tempted in several of the departments." 4 In 
1914, the Civil Service Commission introduced 
a requirement that a photograph be attached 
to applications for Government jobs. And dur
ing the First World War, Negro clerks em
ployed by the Navy were required to work 
behind screens.5 

Overt discrimination continued well into the 
administration of Franklin D. Roosevelt. For 
example, the congressional restaurant was still 
segregated in 1934,0 as were dual lunchrooms 
in many Federal agencies. Various Federal 
projects, most notably the Civilian Conserva
tion Corps, embraced discriminatory prac
tices during the New Deal era.7 

Not until late 1940-a mere 30 years ago
did the Federal Government officially promul
gate a policy of nondiscrimination. Remedial 
action was initiated by Congressman Robert 
Ramspeck of Georgia, who introduced legisla
tion to revise the civil service, including pro
visions to prohibit racial discrimination. On 
November 7, 1940, a few weeks before passage 
of the Ramspeck Act, President Roosevelt is
sued an Executive order barring discrimina-

• See Supplement to the Revised Statutes of the 
United States, vol. I, 2d ed, ch. 27, p. 392, 47 Cong., 2d 
Sess., Jan. 16, 1883. 

• Krislov, The Negro in Federal Employment: The 
Quest for Equal Opportunity 20, 1967. 

• Id., at 21. 
• Id., at 26. 
1 Id., at 23. 
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tion in employment and promotion within the 
Federal service. 8-

Thus, skepticism expressed by many minor
ity group members about the genuineness of 
recent Federal pronouncements on equal em
ployment opportunity is, at least in part, a 
legacy of the history of discrimination by the 
Federal Government, itself. If 'this cynicism 
is to be overcome, it is necessary that the Fed.:. 
eral Government do more than merely speak 
out on the subject, more than adopt measures 
designed to bring about the desired ends. It 
must actually produce the kind of results that 
demonstrate its credibility to reduce the dis
trust between minority groups and their own 
government.9 

B. Background and Legal Authority 
for the Federal Equal Employment 

Opportunity Program 
Although discrimination by the government 

because of race, creed, color, or national origin 
has always been contrary to constitutional 
principles, it is thus only within recent years 
that presidential directives and congressional 
action have reflected this fact. Federal law to
day is unequivocal with respect to equal em
ployment opportunities for Federal employees. 
The U.S. Code states: 

It is the policy of the United States to insure equal 
employment opportunities for [Federal] employees 
without discrimination because of race, color, religion, 
sex, or national origin. The President shall use his 

'existing authority to carry out this policy.1° 

• Executive Order 8587 (1940). 
• Discrimination against women has. also characterized 

Federal employment practices. The comprehensive CSC, 
Bureau of Management Services' Study of Employment 
of Women in the Federal Government 1968, contains an 
outline of milestones in the quest for women's rights in 
U.S. Government employment, and provides a detailed 
statistical picture of the status of women within the 
Federal work force, as of Oct. 31, 1966, and Oct. 31, 
1968. 

Many of the issues discussed in the ensuing pages, 
e.g., training, complaint procedures, sanctions and rem
edies, goal setting, interagency liaison, etc., are as 
pertinent for women as for blacks, Mexican Americans, 
and other minority groups. However, numerous other 
problems unique to the status of women have not been 
dealt with in this chapter. Similarly, the Federal 
Women's Program and the actual function of 'the Fed
eral Women's Program Coordinators in each of the 
agencies would. have required separate treat~ent which 
was beyond the scope of the present study. 

"' 5 u.s.c. 7151. 

Executive action has outpaced that of the 
legislative branch. During the past quarter of 
a century, each of our Presidents has issued 
at least one Executive order dealing with equal 
employment opportunity in the Federal serv
ice. 

I. EXECUTIVE ORDERS 9980, 10590, 
10925, AND 11246 

In 1948, President Truman issued Executive 
Order 9980 setting forth "a policy of fair em
ployment throughout the Federal establish
ment, without discrimination because of race, 
color, religion, or national origin . . . ." 11 

President Eisenhower reiterated that policy in 
Executive Order 10590 12 and sought to have it 
applied in a "fair, objective, and uniform 
manner" by establishing the President's Com
mittee on Government Employment Policy. A 
significant shift in program emphasis, from 
nondiscrimination to affirmative action, oc
curred in March 1961. Recognizing the "ur
gent need for expansiop. and strengthening of 
efforts to promote full equality of employment 
opportunity,'' President Kennedy promulgated 
Executive Order 10925, establishing the Presi
dent's Commitfee on Equal Employment Op
portunity (PCEEO).13 ✓Kennedy directed the 
newly established committee to study and rec
ommend "affirmative steps which should be 
taken by executive departments and agencies to 
realize more fully the nation~i policy of non
discrimination within the executive branch of 
the Government.r• 14 

In 1965, President Johnson promulgated ·Ex
ecutive Order 11246.15 Part I of that order re
affirmed the Government's policy of providing 
equal opportunity' in Federal employment and 
prohibiting discrimination on the basis of 
race, creed, color, or national origin.16 The Civil 
Service Commission was called upon to "super-

11 Executive Order 9981 (1948). 
12 Executive Order 10590 (1955). 
13 Executive Order 10925 (1961). 
"Executive Order 10925 (1961), sec. 201. 
15 Executive Order 11246 (1965). Part II of this order, 

which deals with "Nondiscrimination in Employment by 
Government Contractors and Subcontractors" is much 
more specific and rigorous with respect to duties im
posed on contractors than is Part I with respect to 
Federal agencies' respo!}sibilities. 

15 Executive Order 11375 (1967) amended Executive 
Order 11246 to prohibit discrimination on the basis of 
sex. 
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vise and provide leadership and guidance in 
the conduct of equal employment opportunity 
programs . . . within the executive depart
ments and agencies and . . . review agency 
program accomplishments periodically." CSC 
was further 3:uthorized to issue appropriate 
regulations, orders, and instructions with 
which agencies were directed to comply. In ad
dition, CSC was directed to consider complaints 
of discrimination in Federal ·employment and 
to hear appeals of decisions following impar
tial review of the agency involved. Agencies 
themselves were charged with establishing and 
maintaining a "positive program of equal em
ployment opportunity for all civilian employees 
and applicants ...." 11 After consultation 
with minority and civil rights organizations, ' 
unions, and Federal agencies, the Civil Service 
Commission issued comprehensive equal em
ployment opportunity regulations which out
lined action program requirements for agencies 
and an improved system for the processing of 
individual complaints of discrimination. 

2. CSC'S :ROLE UNDER EXECUTIVE 
ORDER 11246 

Despite this mandate, CSC's role under Ex
ecutive Order 11246 was more characterized 
by passivity than by "leadership" ; more by 
neutrality than by "guidance." A January 1969 
memorandum prepared for John W. Macy, Jr., 
then CSC Chairm~n, by the staff of the Com
munity Relations Service, in cooperation with 
several high level black Federal offl.cials, was 
sharply critical of the equal employment op
portunity posture of the :Federal Government 
and, specifically, of CSC's performance under 
th:e Executive order.18 The memorandum 
stressed that "application of the merit system 
with0ut regard to existing preferential prac
tices a:nd procedures is tantamount to ignoring 
the most prevalent form of discrimination in 
employment." 19 Indeed, as the memorandum 

"'ExecutiTe Order 11246 (1965). 
18 "The Equal Employment Posture of the U.S. Fed

eral Government," memorandum prepared by Roger 
W. Wilkins, Direc;tor, Community Relations Service, 
and others, for John W. Macy, Jr., Chairman, CSC, 
Jan. 14. 1969. 

1
• Id., e.t 4. The memorandum set forth other areas, 

such as recruitment, security clearance, and training, 
in which it alleged that inadequate activity by CSC and 
other agencies had allowed discrimination to continue. 
unabated. 

pointed out, the CSC approach, which f.ocused 
primarily on problems of overt discrimination, 
failed to significantly affect most of the more 
subtle, pervasive, and institutionalized forms 
of bias.20 

It was also charged that CSC avoided "de
fining acceptable standards of performance 
against which realistic measurements of. prog
ress" might be made; failed to act energeti
cally to eliminate racial and cultural bias in 
examinations ; permitted agencies to follow 
traditional (and hence discriminatory) meth
ods in promotion policies; was hesistant to 
recommend, much less require, adequate data 
systems by race, to enable agency equal em
ployment opportunity programs to be ade
quately evaluated; and failed to establish with
in its own agency the necessary centralized, 
high level structure for adequately directing 
and coordinating equal employment opportunity 
efforts.21 

3. CONTINUING INEQUITIES IN FEDERAL 
EMPLOYMENT 

Whether judged by absolute numbers, grade 
levels, agen«;!y functi1:ms, or geographic distri
bution, employment disparities were evident. 

20 Robert Hampton, Chairman of the CSC, has re
cently indicated to this Commission that: 

"[E]qual employment opportunity under our merit 
system is not a program to offer special privilege to 
any one gi:oup of persons because of their particular 
race, religi~n, sex, or national origin. Equal employ
ment opportunity applies to all per.sons including those 
of different races, women, handicapped persons, vet
erans, rehabilitated offenders, and others. It means the 
elimination of any discrimination on factors irrelevant 
to the job. It means helping persons without the neces
sary skills to gain those skills so they can qualify and 
compete for a job and advancement. It means making 
all segments of the population fully aware of employ
ment opportunities. It means the removal of unneces
sary barriers to the employment of particular groups 
of persons and it means support of community activi
ties designed to facilitate employment of persons who 
otherwise might not have the opportunity. In short, it 
mean·s the taking of affirmative action to make it 
possible for all groups of persons, including those who 
are disadvantaged educationally or otherwise, regardless 
of their race, sex, or national origin, to compete for 
Federal employment on an equal footing with other 
citizens. Letter from Robert E. Hampton, Chairman, 
Civil S~rvice Commission, to Howard A.. Glickstein, 
Staff Director, U~S. Commission on Civil Rights, July 
24, 1970." 

21 Id., at 5, et seq. 
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For example, 1967 data 22 showed less than 
70,000 Spanish Americans [this category in
cludes Mexican Americans, Puerto Ricans, and 
others of Latin American or Spanish origin or 
ancestry] out of a total of more than 2½ 
million Federal employees-2.6 percent of the 
work force-despite the fact that there are an 
estimated 10 million Spanish Americans in the 
United States-approximately 5 percent of our 
total population. 23 

Nearly 15 percent [399,842] of Federal em
ployees were Negroes, according to the 1967 
study.24 The postal service alone, with 18.9 per
cent Negro employment, accounted for one
third of the total. Minority representation in 
other agencies was less impressive. For exam
ple, fewer than 5 percent of Department of the 
Interior employees were Negro; National Aero
nautics and Space Administration (NASA) 
had less than 1,000 blacks among its more than 
33,000 employees-a 2.9 percent representa
tion. Certain bureaus, divisions, and occupa
tional categories within the various agencies 
presented an even more dismal picture. For ex
ample, despite the high proportion of non
whites in the Post Office, only 16 minority 
group employees coul.d be counted within the 
elite cadre of 1,134 postal inspectors as of 
April 1968. The picture was even more dis
couraging with respect to rural carriers. With
in this category, only 161 (slightly more than 
one-half of 1 percent) of 31,071 employees 
were from minority groups according to July 
1968 data.25 

The Federal Aviation Administration, a 
component agency of the Department of Trans
portation, employing more than 20,000 air traf-

22 U.S. Civil Service Commission, Study of Minority 
Group Employment in the Federal Government (1967) 
at 155. 

23 Census data as of Nov. 30, 1969, show an increase 
in employment of Spanish surnamed workers to 73,619 
from 68,945 in 1967. Spanish surnamed employees now 
comprise approximately 2.8 ·percent of the Federal work 
force. CSC News Release, May 14, 1970. 

" U.S. Civil Service Commission, Study of Minority 
Group Employment in the Federal Government (1967) 
supra note 22, at 3. November 1969 data list 389, 251 
Negroes; 15 percent of the work force. CSC News Re
lease, May 14, 1970. 

"' U.S. Post Office Department, Equal Employment 
Opportunity in the Post Office Department. A report to 
the Postmaster General by the Post Office Department 
Advisory Board, 1969 at 52. 

fie controllers as of June 30, 1969, had fewer 
than 550 minority employees within this oc
cupational group. Moreover, there were only 
13 nonwhites among the 1,612 supervisory and 
administrative personnel in GS grades 14 
through 18. The category of flight standards 
inspectors was filled by 1,764 employees of 
whom 27 were nonwhite. Of these, only two 
were among the 428 employees at GS-14 and 
above.20 

Taking into account the racial ·composition 
of certain areas in the country, disparities in 
minority employment are often even more strik
ing. Census data for November 1967 for the 
Atlanta Civil Service Region 21 is illustrative. 
Negro employment, listed at 13.1 percent, is 
overwhelmingly concentrated at the lowest 
pay levels. Thus, only 130 out of more than 
25,000 GS-12 through GS-18 employees were 
Negro (0.5 percent of the total). Less than 1 
percent of wage-board employees earning 
$8,000 or more per year were black. And among 
538 Postal Field Service (PF'S) employees in 
grades 12 through 20, there were only three 
Negroes.28 

During the past decade, the ratio of Negroes 
to whites in the Federal service has slightly 
exceeded the ratio of Negroes to whites in the 
total U.S. population.20 However, year after 
year, most black employees have been consist
ently concentrated at the lower end of the salary 
scale within every pay plan: A comparison of 
1962 and 1967 data is revealing. 

In the former year, 0.8 percent of all em
ployees in GS-12 through GS-18 positions 
were Negro. By November 1967, the percen
tage had only risen to 1.8. Wage-board and 
Postal Field Service pay categories showed fast-

2 U.S. Department of Transportation, Federal Avia• 

tion Administration, Office of Civil Rights, Minority 
Group and Women Employment Reports as of June 30, 
1969, Report No. 5 (1969). 

,r Alabama, Florida, Georgia, Mississippi, North Caro
lina, South Carolina, Tennessee, and Virgin Islands. 

2 U.S. Civil Service Commission, Study of Minority• 

Group Employment in the Federal Government 1967, 
supra note 22. 

' 
0 Negroes constituted 13 percent of the Federal labor 

force in June 1962; 13.1 percent in June 1963; 13.2 per
cent in June 1964; 13.5 percent in June 1965; 13.9 per
cent in June 1966; and 14.9 percent iri November 1967. 
(Preliminary data from the November 1969 census lists 
Negro employment at 15 percent of the total Federal 
work force.) 
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er rates of improvement, although the 1967 pic
ture still reflected gross underrepresentation 
of Negroes in better paying jobs.30 

Spanish American 31 employees fared no bet
ter than blacks during the same period. In 1962, 
this group constituted 2.2 percent of all Fed
eral employees.32 By November 1967, the per
centage had only risen to 2.6. And in 1967, 
Spanish Americans were a mere 0.6 percent 
of Federal employees earning more than $8,000 
per year. 

4. PRESIDENT NIXON'S MESSAGE
EXECUTIVE ORDER 11478 

Shortly after taking office, President Richard 
M. Nixon called on the Chairman of the Civil 
Service CQmmission to review the Govern
ment's efforts to achieve equal employment op
portunity and make recommendations for 
policy and program changes.33 Based on CSC's 
report 34 the President issued Executive Order 
11478 on August 8, 1969,35 prefacing it with a 
statement reemphasizing several points made 
in the report. The President's statement under
scored the following points: 

1. Assuring equal employment opportunity 
in a Federal department or agency is the re
sponsibility of the organization's head. 

2. Equal emp,loyment ol)portunity must be-

00 In June 1962, 0.6 percent of wage-board employees 
earning over $8,000 per year were black; by November 
1967, the figure had risen to 3.9. Postal Field Service 
showed 0.4 percent black employment in June 1962 in 
PFS grades 12 thru 20, and 2.4 percent in November 
1967 in PFS 12 through 20 positions. Negro e111ployment 
in PFS grades 13 thru 21 had risen to nearly 3.7 percent 
as of November 1969 according to information published 
in a .May 14, 1970 CSC News Release. 

31 As used in reporting Federal employment data for 
1967, the term "Spanish American" included persons of 
Mexican American, Puerto Rican, and other Latin 
American or Spanish origin or ancestry. Currently, the 
terminology "Spanish surnamed" has replaced "Spanish 
American." 

32 Interview with George Mills, Chief, Statistical Pro
cessing Section, Bureau of Manpower Information Sys
tems, Feb. 17, 1970. 

33 President's Memorandum of March 28, 1969, to 
heads of Departments and Agencies on Equal Employ
ment Opportunity. 

34 U.S. Civil Service Commission, Toward Equal Op
portunity in Federal E7rJ,ployment, A Report to the 
President from the United States Civil Service Commis
sion, August 1969. 

35 Executive Order 11478 (1969). 

come an integral part of day-to-day manage
ment. 

3. Emphasis should be on best possible uti
lization of the skills and potential of the pres
ent work force. Opportunities to improve skills 
and serve at supervisory and administrative 
lev~ls should be provided. 

4. Efforts to publicize opportunities in the • 
Federal Government at professional levels 
should be widespread so that persons from di
verse ethnic, racial, and religious backgrounds 
can assume positions of leadership. 

5. The Government must provide special em
ployment programs for the economically and 
educationally disadvantaged. 

Executive Order 11478 extends and en
larges the policy enunciated in previous Ex
ecutive orders. By its terms agencies are re
quired to establish and maintain an affirmative 
program of equal employment opportunity, in
cluding provision of sufficient resources to ad
minister the program. Full utilization of pres
ent skills of each employee is called for. Other 
measures include: providing maximum oppor
tunity for employees to enhance their skills ; 
offering managerial and supervisory train
ing designed to assure understanding and im
plementation of the Federal policy; and ex
panding recruitment activities and local leveJ 
efforts designed to reach all sources of job can~ 
didates and to improve community conditions 
affecting employability. The Civil Service Com
mission is. directed to review and evaluate 
agency program operations, obtain necessary 
reports, and advise the President as is appro
priate on overall progress. 

5. CSC'S RESPONSE-CHAIRMAN 
HAMPTON'S STATEMENT 

Two weeks after Executive Order 11478 was 
promu,lgated, CSC announced a staff reorgan
ization designed to implement "the newly 
strengthened program . . . ." 36 On Septem
ber 4, 1970, a meeting was convened of De
partment Assistant Secretaries for Adminis
tration, agency executive directors, directors of 
Equal Employment Opportunity, directors of 
personnel, and coordinators for the Federal 
women's program, to discuss plans for carry
ing out the new directives on equal opportun
ity. In a statement distributed to participants 

, 
•• CSC News Release, Aug. 25, 1969. 
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I 

at the September 4 meeting, Chairman Robert 
E. Hampto~ said: 

With the issuance of Executive Order 11478, Presi
dent Nixon set new directions to assure equality of op
portunity in every aspect of Federal employment. For 
the first time in an Executive order, the responsibilities 
of Federal department and agency heads for affirmative 
action in equal employment opportunity are clearly 
enunciated. The order emphasizes the integral relation: 
ship of equal opportunity and personnel management in 
the employment, development, advancement and treat
ment of civilian employees of the Federal Government. 

C. Role of the Civil Service Commission 
under the Executive Order 

Prior to August 1969 CSC's civil rights re
sponsibilities were widely diffused throughout 
the agency. The problems which this posed, 
especially with respect to its responsibilities 
under Executive Order 11246, had been widely 
noted.37 In response to the new Executive order, 
the staff reorganization took place. 

I. STRUCTURE OF THE EQUAL EMPLOY
MENT OPPORTUNITY OFFICE 38 

In conjunction with the reconstituted opera
tion, Nicholas J. Oganovic, CSC's Executive 
Director (level V of the executive schedule), 
was named Coordinator of Federal Equal Em
pJoyment Opportunity, reporting directly to 
the Commissioners. Two high level staff posi
tions, Director of Federal Equal Employment 
Opportunity (Communications) and Director 
of Equal Employment Opportunity ( Opera
tions), were located immediately below that of 
the Coordinator. These roles were occupied re
spectively by James Frazier, Jr. (GS-15) and 
Irving Kator (GS-16). The former was made 
responsible for "coordinating operations with 
minority group organizations and with other 
Federal agencies having civil rights responsi
bilities"; the latter, responsible for program 

31 E.g., "The Equal Employment Posture of the U.S. 
Federal Government/' supra note 14. See also, "Memor
andum on Equal Employment Opportunity Organiza
tion of the Civil Service Commission" and covering 
letter from Stephen J. Pollak, Assistant Attorney Gen
eral, Civil Rights Division, Justice Department, to John 
W. Macy, Jr., Chairman, Civil Service Commission, 
Sept. 18, 1968. . 

38 The office originally called the "Office of Coordina
tion of Equal .Employment Opportunity," is now the 
"Office of Federal Equal Employment Opportunity." 

operations and activities within the Commis
sion and in Federal agencies as well.39 

As of October 1969, a 16-member staff was 
planned for the newly created Equal Employ
ment Opportunity Office. On November 18, 
1969, Mr. Hampton announced the dP!':10"11$1.tion 
of CSC's 10 regional directors as coorui11ators 
for the Equal Employment Opportunity pro
gram in. their respective areas.40 Subsequently, 
a new midlevel position of Equal Employment 
Opportunity Representative was created with
in each of CSC's regional offices. 

Although such a centralized, high level office 
is essential for the direction, cohesiveness, re
view, and stature of the equal employment op
portunity program, many equal opportunity 
functions are so intrinsically tied to CSC's 
mission that it is impossiple to separate these 
from other responsibilities in its bureaus. 
While the equal employment office provides 
substance, coordination, and stimulation, 
heavy responsibility for the program's suc
cess rests within the Commission's several 
bureaus. 

2. MAJOR COMPONENTS OF THE EQUAL 
EMPLOYMENT OPPORTUNITY EFFORT 

a. Recruitment 
Recruitment is the logical first step to con

sider in attacking job discrimination and in
equitable job opportunity since it is the prin
cipal means of bringing new employees into 
Federal service. 

In recent years, concepts of affirmative ac
tion have begun to take hold. CSC officials, 
with whom Commission staff spoke, recognized 
the need for their own agency and others to 
exercise initiative in searching out, informing, 
and attracting minority group 41 candidates. 

'"CSC News Release, Aug. 25, 1969. On May 21, 1970, 
CSC announced a further reorganization of its civil 
rights office. Mr. Frazier was promoted to a GS-16 and 
named as the sole Director of the Office of Federal 
Equal Employment Opportunity. He w:ill assume all of 
the duties of the office which had previously been shared 
with Mr. Kator and will continue to report directly to 
Mr. Oganovic. Mr. Kator was named Assistant Execu
tive Director and will work with Mr. Oganovic on a 
variety of special assignments not necessarily relating 
to civil rights. Civil Service Commission News Release, 
May 21, 1970. 

•• Civil Service Commission News Release, Nov. 18, 
1969. ·I 

41 The euphemism, "disadvantaged" was generally 
used. Most CSC officials appeared to be sensitive to pos-
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A variety of recruiting methods are used in 
keeping with the diversity of jobs, skill levels, 
location of Federal offices and installations, 
and sources of potential manpower. Edward 
Dunton, Director of the Bureau of Recruiting 
and Examining, describes the problem in 
terms of "getting the word out." 42 Post offices 
-more than 1,000-provide information on 
job openings and give tests at frequent in
tervals. Announcements are sent to labor 
unions, minority group organizations, veterans 
organizations, college placement centers, U.S. 
employment offices, and other public and pri
vate agencies. Written materials in Spanish 
are utilized in parts of the country with high 
concentrations of Spanish-speaking people. 
Announcements are sometimes given to radio 
and press. Federal Job Information Centers are 
located in 65 cities throughout the country, 
including Alaska, Hawaii, Puerto Rico, and 
the Canal Zone. Finally, considerable infor
mation is disseminated simply through per
sonal contacts-present Federal employees 
passing the word to relatives, friends, and 
neighbors. 

CSC is responsible for general recruiting
informing the public about employment op
portunities, getting people to apply, and take 
qualifying examinations for Federal hiring. 
CSC also trains recruiters from other agen
cies.4 3 

Recruitment training concentrates on prob
lems of minority group recruitment including 
sources of referral, techniques, and the value 
of using recruiters who are themselves black, 
Spanish-speaking, or members of other mi
nority group~, to reach blacks, Mexican Amer
icans, and other minority group members. 

sible accusations of "preferential treatment" or "reverse 
discrimination" and, therefore, tended to speak of pro
grams aimed toward helping the "disadvantaged" rather 
than programs aimed toward helping "minority groups" 
or, more specifically, "Negroes," "Mexican Americans," 
or other ethnic minority groups. 

42 Interview with Edward Dunton, Director, Bureau of 
Recruiting and Examining, Oct. 24, 1969. 

0 Recruitment in its true sense is seeking applicants 
for specific jobs and is a basic agency responsibility. 
Thus, in addition to the ongoing general CSC recruit
ment effort, other.Federal agencies recruit for their own 
specific needs. In some instances, Federal agencies pool 
their efforts in recruiting for particular occupations or 
join in conducting job clinics on college campuses and 
other central locations. 

The pace of the college recruitment program, 
especially that directed toward black stu
dents, has picked up in recent years. CSC esti
mates that one of every 10 recruitment visits 
to predominantly white colleges is made by 
the Government [CSC and/or other agencies], 
while one out of every five recruitment visits 
to predominantly black colleges is conducted 
by Federal officials. The ratio of visits to 
numbers of students clearly reveals the em
phasis being put on minority recruitment. A 
visit by one or more Federal officials is made 
for every 20 black students ; the ratio for 
whites is estimated at 1: 225.44 

CSC reports that similar, specialized efforts 
are made to recruit Spanish Americans, 
although data are not kept.45 Despite the 
intensity of these efforts, no method for as
sessing the efficacy of recruitment has been 
developed to date.46 

Not all recruitment efforts are directed to 
college students or are aimed at filling white
collar jobs. A summer employment program 
for disadvantaged youths has provided part
time jobs for approximately 70,000 teenagers 
during each of the past 2 years.47 Priority is 
given those in greatest need, i.e., children from 
families on welfare or others near the poverty 
level. Recruitment is done through local U.S. 
Employment Service (USES) offices,48 which, 

.. Interview with Thomas McCarthy, then Director of 
College Relations and Recruitment, currently, Assistant 
to the Deputy Executive Director of CSC, Nov. 12, 1969. 
Hard racial data are not maintained. These estimates 
are on the assumption that all students at predomi
nantly black colleges are black and that all students at 
predominantly white schools are white. Consequently, 
the ratios may be slightly exaggerated. 

•• Id. 
.. However, College Placement Services, Inc., recently 

conducted a survey of June 1967 graduates from 51 
black colleges. Of nearly 1,400 graduates, 656 had ac
cepted jobs with government (primarily Federal Gov
ernment) while only 741 had gone into private industry. 
Federal employment comprises less than 4 pl_lrcent of all 
U.S. employment. McCarthy interview, supra note 44. 

47 Interview with James Poole, Director, Office of 
Youth and Economic Opportunity, Nov. 18, 1969. 

•• CSC officials have expressed satisfaction with the 
cooperation given and the effectiveness of USES efforts 
on behalf of the summer program and other programs 
designed to aid disadvantaged youth. Poole interview, 
supra note 47. However, as reflected elsewhere in this 
report, the overall USES operation has fallen short with 
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in turn, maintain contracts with high school 
guidance counselors. 

Although racial data are not maintained, 
James Poole, CSC's Director of the Office of 
Youth and Economic Opportunity, estimates 
that 85 percent of the more than 260,000 sum
mer youth hired under the program during 
the past 4 years are from minority groups.49 

Recruitment for low-skill and blue-collar 
jobs is frequently closely linked to the special 
training programs which are discussed later 
in this report. Recruitment of minority group 
members for senior level and executive posi
tions has often been planned primarily for 
filling civil rights and staff assistant slots 
which carry limited decisionmaking author
ity.so 

b. Examinations and Hiring 
The examination process of various kinds 

is the vehicle for selection of most Federal 
employees.51 It is the means of screening more 
than 2.5 million applicants annually and help
ing provide 300,000 to 450,000 new Federal 
employees each year. The crucial function of 
examinations has brought the entire proce
dure under which they operate under attack 
from individuals and groups concerned with 
equal opportunity. Over the years, examina
tions often have had the effect of barring 
blacks and Spanish-speaking Americans from 
the chance to obtain a Federal job. In some 
instances, heavy emphasis on verbal skills
often not related to the requirements of the 
job-have tended to screen out minority group 
members denied an adequate basic education. 
Similarly, the premium placed on higher edu
cation as an aid in evaluating candidates for 
promotion has drastically curtailed upward 
mobility for many black and brown employees. 
In recent ye~rs, the inherent cultural bias in 
objective tests has come to be recognized.52 

regard to many other aspects of equal opportunity. See 
ch. 4 infra. 

•• Poole interview, supra note 47. 
so "The Equal Empl9yment Posture of the U.S. Fed

eral Government." Memorandum prepared by Roger W. 
Wilkins, Director, Community Relations Service, and 
others, for John W. Macy, Jr., Chairman, CSC, Jan. 14, 
1969, at 9-10. 

st Certain positions are exempt from the examination 
requirement, e.g., attorneys. 

" See U.S. Commi~sion on Civil Rights, Employment 
Testing: Guide Signs, Not Stop Signs, Clearinghouse 
Publication No. 10, 1968. And, currently CSC, in coop-

Moreover, Albert Maslow, Chief, Personnel 
Measurement Research and ·Development Cen
ter, advised Commission staff t:µat studies have 
shown that the nature of the test setting and 
interview environment ma,y significantly in
hibit performance by minority group mem
bers. The impersonal, formal, authoritarian 
aspect of large-scale testing situations, which 
are generally conducted by white officials in 
"establishment" settings, epitomize for many 
persons from minority groups the dominance 
of white society. Perceived as alien and un
friendly, the examination setting is scarcely 
conducive -to optimum performance.53 CSC is 
cognizant of these factors, and has been work
ing to assure that examiners exhibit appro
priate understanding to all applicants. 
(I) Types of Examinations 

(A) In General. For many, the term "ex
amination" connotes a written question and 
answer test. However, as used by CSC, an 
"examination" is any method by which a can
didate is determined to be qualified for a .Fed
eral job. Currently there are some 20 basic 
examination plans.54 These can be broadly 
grouped as : (1) written examinations, and 
(2) unassembled examinations.- The former 
category includes both aptitude and achieve
ment tests. The aptitude test in widest use is 
the clerk/carrier postal examination which 
screens an estimated three-quarters of a mil
lion applicants each year.55 

The Federal Service Entrance Examination 
(FSEE), designed to select candidates for a 
wide range of professional, technical, and man
agement jobs, is another of the more familiar 
written aptitude tests.56 Achievement tests. 
are used to fill positions such as typists and 
stenographers. Examinations for apprentice 
trades are primarily achievement tests.57 Ar-

eration with the Educational Testing Service, is con
ducting in-depth stµdies of cultural bias in employment 
testing. Interview with Albert P. Maslow, Chief, Per
sonnel Measurement Research and Development Center, 
Bureau of Policies and Standards, Nov. 19, 1969. 

"Maslow interview, supra note 47. 
•• Dt!nton int~~iew, supra note 42. 
"" About 100,000 hirings are made anm?-ally in the 

Postal Service. 
"' The FSEE accounts for up to 10,000 placements 

each year. See U.S. Civil Service Commission Preparing 
for the Federal .Service Entrance. Examination 1966. 

" Several years ago a "programed" learning test wai; 
started on an experimental basis. The examination is de-
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ithmetical and algebraic components, formerly 
contained in these exams, have been largely 
eliminated with a view toward designing the 
exam to predict more accurately the appli
cant's ability to do the job. Also, by dropping 
the older tests, CSC sought to give greater 
opportunity to students who lacked good high 
school preparation in these subjects but who 
might have the ability to learn them in the 
apprentice program itself. 

Unassembled examinations have no written 
test component. They consist of an evaluation 
of education, experience, or both.58 An attempt 
is made to quantify educational and experi
ential elements in each applicant's background 
as measured against job standards established 
by CSC's Bureau of Policies and Standards. 

Regardless of whether the examination is 
written or unassembled, efforts have been 
underway at CSC for some time to reassess 
all examinations in terms of their relevance 
to the actual job to be performed. A recent 
example of this approach is the Worker
Trainee Examination which has been in use 
since 1968. 

(B) Worker-Trainee Examination. The 
Worker-Trainee Examination is a method of 
bringing unskilled persons into Federal service 
at beginning grade levels. No written test is 
given nor is experience necessary. The exami
nation, inaugurated in July 1968 in conjunction 
with the Concentrated Employment Program 
(CEP) ,59 is aimed at finding persons who are 

signed to test the ability of applicants to become famil
iar with the principal elements and their application in 
a particular trade. The Bureau of Engraving has begun 
using this with promising results from the standpoint 
of EEO. Dunton interview, supra note 42. 

•• In comparison to written examinations, the unas
sembled examination is time consuming and costly to 
score. In large-scale selections, such as post office jobs, 
it would be impractical to have an examination which 
did not lend itself to mass administration and scoring. 

'·• The Concentrated Employment Program (CEP) is a 
system of packaging and delivering manpower services. 
Working through a single contract with a single spon
sor (usually a Community· Action agency), the Man
power Administration of the Department ·of Labor 
provides a flexible package of manpower• programs, in
cluding outreach and recruitment; orientation; counsel
ing and job coaching; basic education; various medical, 
day care, and other supportive se:rvices; work-experi
ence or vocatipnal training under a variety of indi
vidual manpower programs; job development and 
placement; and individualized followup after placement. 

likely to be satisfied with a steady, secure, 
routine job despite low salary. Motivation is 
evaluated and willingness to work at a job 
that may be boring and tiring is an important 
requirement. Thus, an overqualified candidate 
-a college student or a high school graduate, 
for example, as compared to a high school 
dropout-would actually score lower on this 
examination. Candidates who have partici
pated in CEP job training programs are given 
highest priority. In fiscal year 1969, about 
10,000 disadvantaged persons, mostly from mi
nority groups, entered Federal service at GS 
grade one, Postal Field Service grades one 
through three, and wage-board grades one and 
two, via the worker-trainee route. As of the 
fall of 1969, an estimated 1,000 persons were 
being hired through this examination each 
month.6 ° CSC has been encouraging a_gencies 
to develop more openings at the worker
trainee level by breaking certain higher grade 
jobs into their component parts--creating for 
example, two low-skill positions to perform 
one more complex job or separating menial 
tasks involved in certain mechanical, tech
nical, or even professional positions, in order 
to create another job while simultaneously 
utilizing persons with high level skills more 
comprehensively.61 Expansion of the program 
had been limited, however, by agency person
nel ceilings. In the fall of 1969, CSC requested 
that the Bureau of the Budget exempt worker
trainee placements from personnel ceilings. 
BOB responded favorably and by January of 
this year, advised CSC that 25,000 spaces 

Concentrated employment programs are established 
by priority in urban neighborhoods or rural areas hav
ing serious problems of unemployment and underem
ploiment, coordinating and concentrating Federal man
power efforts to attack the total employment problems 
of the hardest hit of the disadvantaged in a way that 
will make a significant impact on the total well-being 
of the area. See, Office of Economic Opportunity, Cata
log of Federal Domestic Assistance (1969). 

•• The examination is offered at approximately 100 
locations throughout the country, including all of the 
more than 70 CEP cities. Between 75,000 and 80,000 
applications had been received during the first 5 months 
of fiscal year 1970. 

"'The Worker-Trainee program ironically tends to 
exacerbate the problem of the dispi:oportionately heavy 
concentration of nonwhites within the lowest grade 
levels. Opportunity for advancement from worker
trainee slots is limited. 
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would be exempt on a Government-wide basis 
for use by agencies participating in the Public 
Service Careers program.62 CSC has responsi
bility for allotting exemptions to agencies up
on their request.63 

The Worker-Trainee Examination program, 
in common with most of the newer, innovative 
examinations, training programs, and recruit
ment efforts, is being evalua~ed by t_he Re
search and Development Center of the Bureau 
of Policies and Standards under the direction 
of Dr. Maslow. 

(C) The FSEE. From a civil rights view
point, the Federal Service Entrance Examina
tion (FSEE) has undoubtedly been the most 
widely criticized of all examinations utilized 
by the CS_C. A written test in use since 1955, 
the FSEE is designed to screen, via a single 
testing device, applicants for approximately 
200 different types of managerial, technical, 
and professional occupations in approximately 
50 Federal agencies throughout the country. 
The FSEE is intended to measure verbal abil
ity 6 

~ and quantitative ability 65 required by 
these positions. These factors correlate sig
nificantly with individual academic back
ground. Educational disabilities experienced 
by many Spanish Americans, blacks, and 
other minorities necessarily have placed mem
bers of these groups at a decided disadvantage 
in this test. 

Precise racial data, which would enable an 
accurate appraisal of the extent to which the 
FSEE screens out minority group applicants; 
are not available. CSC officials concede, how
ever, that the percentage of blacks and Mexi-

. 
02 See CSC Bulletin No. 410-52, June 3, 1970. The 

Public Service Careers Program is an effort to "employ 
persons with limited education and skills within the 
Federal Government and to expand current activities to 
upgrade lower level Federal employees." It is described 
as a "hire first and train later" program designed for 
career development with a timetable for training and 
promotional opportunities. 

"' Telephone conversation with Edward Dunton, Di
rector, Bureau of Recruiting and Examining, June 5, 
1970. 

"'"Verbal ability" includes the knowledge of words, 
comprehension of reading materials, and appreciation of 
the correct use of language. 

.. "Quantitative ability" is the ability to understand 
ideas presented in terms of number concepts and the 
ability to apply basic arithmetic to solving practical 
problems. 

c_an Americans who pass is low. Over the past 
several years, an average of 10,000 to 14,000 
persons out of approximately 150,000 appli
cants entered Federal service annually via the 
FSEE. The majority of these new employees 
are recent white college graduates. 

Basic FSEE requirements for entry-level 
GS-5 positions are: 

(1) A bachelor's degree or 3 years of 
responsible experience, or a combination 
of the two; plus a minimum FSEE rating 
of 70, or a combined score on the Gradu
ate Record Examination Aptitude Test of 
1,000; or 

(2) A bachelor's degree within the 
previous 2 years and either a 3.5 grade 
point average (4.0 equals an "A") or rank 
in the top 10 percent of the class. No writ
ten test is required. 

Entry at the GS-c-7 level is also possible. Ad
ditional education and/or higher scores on the 
written portion of the examination are re
quired. 

Requirement No. 2 above, instituted in 1967 
with a view toward bringing more minority 
group members into managerial and adminis
trative positions, has had only limited value. 
Thus, only about 600 persons (approximately 
5 percent of those appointed from the FSEE 
register) enter Federal service through this 
avenue each year. Of this total, however, an 
estimated 200 or 300 are nonwhite.66 

(2) Other Special Hiring Programs 
(A) Mexican Americans. CSC has urged 

Federal agencies with southwestern offices and 
installations to make special efforts to recruit, 
hire, and promote Mexican Americans.67 These 
agencies are also expected to be alert to avail
able job opportunities outside their region 
(and outside their own agency) which will 
enable more Mexican Americans to move into 
the mainstream of Federal employment. 

(B) Indians. In recent years, CSC has 
move·d more imaginatively to reach and enlist 
other minority group members in Federal ser
vice. For example, it is working with the Bu
reau of Indian Affairs (BIA), especially in 

' 
..This number r'epresents about 2 percent of the total 

FSEE hires each year. 
01 Interview with James Bc~:.A~. Chief, Manpower 

Sources Division, Bureau of Recruiting and Examining, 
Oct. 29, 1969. 
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the Seattle and Denver regions, to increase 
Federal employment of Indians.68 Since BIA 
is authorized to give preference to Indians in 
employment, that agency is being encouraged 
to serve as an entry vehicle for Indians who 
can subsequently move more readily into jobs 
with other Federal agencies.69 BIA in coopera
tion with CSC has also begun giving examina
tions directly on reservations to reach more 
potential employees. 

(C) Disadvantaged Alaskan Natives. A 
program, designed for "disadvantaged" Alas
kans, provides preemployment training for 
about 200 native Alaskans each year. In 1967, 
when the program was launched, only 1,400 na
tives [Indians, Aleuts, and Eskimos] were 
among the 13,700 Federal employees in the 
State. Currently, 1,505 natives of approxi
mately 12,751 full-time Federal civilian em
ployees hold positions. In 1969, BIA conducted 
recruitment for the program and provided 
transportation, housing for entire families, 
and a small stipend for 206 trainees. Currently,. 
76 of these are employed. BIA hopes to attain 
200 placements this year.70 

I 
(:D) Project Value. In 1968, another coordi-

nated· Federal effort, involving the Civil Serv
ice Commission, the Department of Defense, 
and Department of Labor, produced Project 
Value. Under the program, DOD agreed to 
employ up to 5,625 disadvantaged youths fol
lowing a 9-month training program under 
Neighborhood Youth Corps auspices. 

The project has operated in 44 CEP areas 
and enrolled nearly 4,800 trainees. More than 
2,800 are currently employed or are still in 
training. Racial data have not been kept but, 

68 ld. 
68 Despite the statutory preference accorded to Indians 

in appointments to BIA and despite the efforts noted in 
the text, April 1969 data revealed that only 1 percent 
of al.I Bureau employees in grades GS-12 through 
GS-18 were American Indians. 

70 In addition, as part of a joint Federal effort, the 
Defense Department, the largest Federal employer in 
Alaska, has undertaken Project Hire, a program to hire 
200 natives each year for Manpower Development and 
Training Act on-the-job training. CSC has been instru
mental in developing the program-qualifying candi
dates through the Worker-Trainee Examination (non
written) and providing a basis for exempting the 
trainee from the usual personnel ceilings. Although 
employees enter at the lowest levels, the training pro
vided is designed to lead to higher paying jobs. 

according to CSC, the program has been "sub
stantially" nonwhite.71 

(E) Outreach Programs. CSC provides 
leadership in a variety of summer, part-time, 
and teIIJ,porary employment programs. Under 
these programs, racial data are not main
tained, but CSC officials contend that the ma
jority of persons involved, especially in the 
summer and youth opportunity programs, are 
from minority groups.72 The 1968 Revenue and 
Expen<:Iiture Control Act exempted up to 
70,000 jobs from being counted under the pro
gram. Beyond that number, summer employees 
would have been counted in the same manner 
as other employees against agency personnel 
ceilings. Following repeal of the act, adminis
trative controls remained. However, at the 
Commission's urging, these were subsequently 
relaxed to allow exemption of disadvantaged 
program employees. 
c. Advancement and Upgrading 

As noted earlier, one of the greatest problems 
in the Government's equal employment oppor
tunity program lies in the disproportionate 
concentration of blacks and Spanish Ameri
cans at the lowest echelons of Federal employ
ment. The true measure of the equal employ
ment opportunity program's effectiveness is 
its ability to produce a representative number 
of minority group members at all grade levels 
in all agencies and in all regions of the coun
try.. By these criteria, the Federal equal em
ployment opportunity effort cannot yet be con
sidered a success. 73 

71 Poole interview, supra note 47. 
72 At least one CSC official, who did not wish to be 

quoted, stated, and others have intimated, that main
tenance of racial data would give critics of some of 
these outreach programs a basis for complaining about 
"reverse discrimination." 

73 In :r;esponse to this problem, the Civil Service Com
mission has issued comprehensive guidelines for a 
broad-band program of upward mobility for lower level 
employees. The new upward mobility instructions call 
for: 

Career systems to increase opportunities for ad
vancement, utilization, training, and education. 

Career development plans for lower grade em-
ployees. 

Career counseling and guidance. 
Education and training opportunities. 
Personnel procedures to assist upward mobility. 
Occupational analysis, job redesign, and job re-

structuring. 

( 
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(I) Merit Promotion Program 
Although the Civil Service Act of 1883 gave 

the Civil Service Commission responsibility 
for establishing basic requirements for promo
tions to all positions in the competitive service, 
it was not until 1959 that a Government-wide 
Merit Promotion Policy was instituted.74 The 
1959 Government-wide merit policy: (1) pro
vided that agencies adopt systematic procedures 
to insure that merit principles were observed 
in making promotions in competitive service; 
(2) required agency heads to develop and pub
lish promotion guidelines and merit promotion 
plans; and (3) established general principles 
and procedures under which agency prom~tion 
programs were to operate. 

There were several weaknesses in the orig
inal policy 75 and in September 1966, a CSC 
task force was formed to consider revisions 
in the merit promotion policy. In April 1967, 
agencies and employee organizations were 
asked to comment on a draft of proposed 
changes. At the same time the Second Annual 
Interagency Advsiory Group (IAG.)7° Con
ference was held and, "Merit Promotion and 
Performance Appraisal" was the subject of 
one workshop at the conference.77 

Based on a variety of suggestions and cri
ticisms, a revised policy was formulated and 
again submitted for review to agencies, in-

Qualifications standards facilitating upward mo
bility. 

Communication of program information to em
ployees. 

" CSC Bureau of Recruiting and Examining, "Some 
Features of the Revised Federal Merit Promotipn 
Policy," Nov. 1, 1968. 

'"Weaknesses of the 1959 policy included: incomplete 
understanding and appreciation of agency promotion 
programs by employees and supervisors; inappropriate 
evaluation methods; and failure to use competitive pro
motion procedures for certain placement actions where 
they were needed to assure quality staffing. 

• The Interagency Advisory Group (IAG) is a device 
for maintaining interagency communication under the 
auspices of the Civil Service Commission. Composed of 
approximately 60 top personnel officials from all de
partments and most agencies, the IAG is convened about 
once a month. See pp. 41-42 infra for further discus
sion. 

" "Report of the Second Annual Personnel Directors 
Conference, sponsored by the U.S. Civil Service Com
mission, Interagency Advisory Group, Apr. 20-23, 
1967." 

terested groups, and Federal executive boards 
in CSC's regional office cities. On August 27, 
1968, the Federal Merit Promotion Policy cur
rently in use was promulgated.78 On November 
22, 1968, the IAG Committee on Merit Pro
motion Policy was established to obtain agency 
involvement in developing plans to implement 
the revised policy. The committee held nine 
meetings during fiscal year 1969 and continues 
to meet regularly.79 

Since that date, CSC has issued further 
statements, bulletins, and Federal Personnel 
Manual System (FPM) letters dealing with 
promotion policy.80 These criteria, set forth 
in considerable detail, cover such matters &s 
evaluation process and methods, determination 
of important elements of job performance, se
lection of instruments for evaluating em
ployees, arrangement of employees in order of 
merit, and production of guidelines for use in 
written tests.81 

Regardless of CSC suggestions, guidelines, 
or directives, in the final analysis, promotion 
and upgrading rest with the various agencies.82 

Moreover, supervisory personnel in each 
agency ultimately make the crucial individual 

,. Bulletin No. 335-8, Changes in Merit Promotion 
Policies, Aug. 27, 1968. See also FPM Chapter 335, 
Promotion and Internal Placement, Sept. 20, 1968. 

1 IAG Annual Report for Fiscal Year 1969, at 15.• 

'" The most significant of these issuances is FPM 
Letter No. 335-4, May 2, 1969, "Evaluation of Em
ployees for Promotion and Internal Placement," which 
runs to more than 50 pages, including attachments and 
appendix. 

• 
1 The salient features of the Revised Federal Merit 

Promotion Policy as set forth by CSC include: 
Assuring that employees are considered for higher

level jobs for which they are eligible and in which 
they are interested. 

Using the most effective evaluation methods to iden
tify highly-qualified candidates for promotion, 
with written tests being allowed only when ap
proved by the Commission. 

Requiring selection from among the best-qualified 
.,candidates. 

Eliminating all forms of discrimination or personal 
favoritism. 

Keeping employees fully informed about their ag
ency's promotion program and about their own 
promotion opportunities. 

52 For example, the individual agencies are responsible 
for reviewing the status of each employee in a "dead
end" job with a view toward finding an avtuu-, {or fur
ther advancement or else advising the emplnyPI:! of the 
unlikelihood of future promotion. 
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determinations which affect promotion. No 
matter how precise, detailed, and equitable the 
criteria may be, a broad degree of agency 
discretion inevitably must remain. Evalua
tions and promotions ultimately come down 
to matters of subjective judgement. Personal 
preferences, preconceptions, and biases come 
into play. Recognizing the imperfect nature 
of merit ratings and the importance of allow
ing some flexibility, the revised Federal Merit 
Promotion Policy suggests that candidates be 
considered from as broad an area as "prac.., 
ticable" (with agencywide consideration nor
mally for promotions to GS-14 and above.), 
with final selection made from an "adequate 
number" (e.g., three to five) of the best qual
ified candidates. The principle of freedom to 
select from among the best qualified is ex
pressly recognized. 83 

Aware of the implications for equal employ
ment opportunity in promotion policies, CSC 
has taken steps to reduce the possibility of 
deliberate or inadvertent discrimination. The 
Merit Promotion Policy requires, for example, 
that all first-level supervisors be provided with 
"suitable initial training" (including empha
sis on equal opportunity) either before as
suming their new duties or as soon after as 
possible.84 Efforts are underway aimed at en
couraging supervisory support of equal employ.,. 
ment opportunity through incentive programs 
and through inclusion in supervisory ratings 
of an evaluation of performance in the area 
of equal employment opportunity. There is 

83 CSC Bureau of Recruiting, and Examining, "Some 
Features of the Revised Federal Merit Promotion Pol
icy," at VII, Nov. 1968. 

84 Mr. Hampton has stressed the vitally important role 
which individual supervisors play: 

"The key to effective equal employment opportunity 
and to affirmative action to achieve this goal is the 
individual supervisor. He must have understanding of 
and sensitivity to the objective of the program and the 
neeqs and aspirations .of individual employees. Training 
can be an effective tool in bringing this kind of under
standing to him." 

To achieve this end,- we plan to take the following 
steps: 

"Require each employee who becomes a supervisor in 
the Federal Government to participate in appropriate 
training courses to bring him understanding of and 
sensitivity to the goals of equal employment opportun
ity; ... Toward Equal Opportunity in Federal Em
ployment, A Report to the President from the United 
States Civil Service Commission, August 1969." 

also a civil rights component in virtually all 
general management and supervisory courses 
offered by CSC.86 Use of written examinations 
for promotion purposes has been sharply cur
tailed. Agencies are prohibited from using a 
written test ·as the sole means of ranking or 
evaluating employees. Moreover, CSC has num
erous requirements which limit the scope and 
purpose of such tests. Agencies using written 
tests for inservice placement purposes are re
quired to review and ,valuate them period
ically. CSC conducts its own review and 
evaluation of all such devices. Other equal 
employment opportunity safeguards in the 
promotion system lie in the right to complain, 
to be heard, to appeal, and finally in CSC's 
own inspection system. Each of these avenues 
is discussed later in the chapter. 
(2) Executive Manpower 

In no area is the disparity in minority 
group employment more evident than the exec
utive supergrade level, GS-16 through GS-18. 
Only 87 minority group members 86 could be 
identified in the 5,492 supergrade positions 
canvassed in November 1967. Although all 
agencies fared poorly in this regard, some 
were particularly deficient. The Department 
of Agriculture, for example, had only two 
blacks and no Spanish Americans or other 
minority group members among 207 GS-16 
through GS-18 executives. The Office of the 
Secretary of Defense presented an almost 
identical picture, with two blacks as the sole 
minority group representatives among 265 
supergrade employees. • 

Government-wide figures based on the No
vember 1969 census of minority group em
ployees reveal only siight progr~ss. Out of 
5,319 supergrade positions, less than 101) were 
held by members of minority groups.87 An ex-

"" The usual formula calls for devoting one session of 
each general management or SlJ.pervisor's course to 
analysis and discussion of a case study involving dis
crimination. Emphasis is on preventive and remedial 
action. 

,. 66 Negro'es, nine Spanish Americans, five American 
Indians, seven Orientals. (Source: Minority Group 
Study, 1967-Summary by Agency-CSC printout 
data.) 

81 63 Negroes, 14 Spanish Americans, seven American 
Indians, 13 Orientals. CSC News Release, May 14, 1970. 
The U.S. Commission on Civil Rights, as of June 1, 1970, 
listed three Negroes and one Mexican American among 
its six supergrade employees. 
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amination of the source from which super
grades are drawn helps explain this. Only 11 
percent of all supergrades enter from outside 
the Government. The rest are promoted from 
within their own agency (generally from with
in the same bureau) or, in 10 percent of the 
cases, from another Federal agency.88 In view 
of the miniscule number of minority group 
members in GS-14 and GS-15 positions, the 
chances for them to come up from the ranks to 
a supergrade opening are slight. Moreover, in 
selecting Federal executives, program knowl
edge and experience are key factors; but many 
among the relatively few minority group mem
bers in senior levels (GS-13 through GS-1'5) 
occupy staff rather than line positions. That 
is, they frequently serve in special assistant 
or public relations categories which carry 
little if any authority and tend to be outside 
the policy-determining, administrative posi
tions. Thus, they are generally limited in ac
quiring substantive program knowledge and 
administrative experience. 

An analysis of occupational categories com
prisfng most GS-15 through GS-18 executive 
positions also is revealing. For example, medi
cine and engineering in the broadest sense-
occupations long virtually closed to minority 
group members-make up nearly one-third of 
all such positions. More than 50 percent of 
Federal executive level employees hold mas
ter's degrees or doctorates. Again, the premi
um placed on higher educational attainment 
works to the disadvantage of minority group 
members who have been systematically de
prived of equal educational opportunities for 
generations. Other characteristics of GS-15 
through GS-18 executives are long years of 
Federal service (two-thirds of the group have 
more 'than 20 yea:rs of Federal experience) 
and age level (more than 80 percent are 45 
or older). These facts shed additional light 
on the grossly inadequate minority group rep
resentation within the upper grades.89 

The crucial identification and development 
of potential executive talent and selection of 
candidates via appointment, promotion, or re
assignment reside within the agencies. 

CSC's role with respect to supergrade pro-

•• CSC, Characteristics of the Federal Executive 12 
(Nov. 1969) . 

.. Id., at 2-3. 
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motions and appointments is limited. It is only 
responsible for: allocating spaces and deter
mining agency priorities; classifying positions 
in GS-16, GS-17, and GS-18 leve,ls; approving 
candidate qualifications 'for GS-16, GS-17, and 
GS-18 positions; approving agency requests to 
place positions in excepted or competitive 
service; establishing pay rates and approving 
qualifications for scientific and professional 
positions ; and administering the executive 
assignment system. 
d. Training 

Training plays three major roles in equal 
opportunity: first, to improve, upgrade, and 
utilize fully the skills of minority group em
ployees in the Federal service; second, to assist 
compliance personnel in developing the skills 
necessary to carry out such diverse responsi
bilities as monitoring Title VI programs; third, 
to he.Ip Federal managers and supervisors un-

. derstand their role in equal employment 
opportunity. 

The Government Employees Training Act 90 

made CSC responsible, subject to supervision 
and control by the President,91 'for promotion 
and coordination of Government training 
operations:92 The act confers broad authority 
on CSC and the agencies to provide inservice 
training "for the development of skills, knowl
edge, and abilities which will best qualify 
them [Federal employees] for performance of' 
official duties." 93 Provision is also made to a 
limited extent for utilization of non-Govern
ment training facilities. The number of man
years of training permitted through these 
facilities may not exceed 1 percent of the total 
number of man-years of civilian employment 
for such department in the same fiscal year.9

~ 

00 5 U.S.C. §4101 et. seq. Supp. III, 1968. "An act to 
increase efficiency and economy in the Government by 
providing for training programs for civilian officers and 
employees of the Government with respect to the per
formance of official duties." 

01 President Johnson reaffirmed and clarified CSC role 
and agency responsibiHties for training by Executive 
Order 11348 (1967). 

.. However, CSC is not authorized to prescribe types 
and methods or regulate details of intradepartmental 
training programs. 5 U.S.C. §4101 et. seq. Supp. III, 
1968. 

03 5 U.S.C. §4101 et. seq. Supp. III, 1968. 
"' CSC has advised that non-Government facilities are 

not, nor does CSC believe they should be, the principal 
training avenue for upward mobility. At its peak, par-

' 
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Nor may training be provided: (1) Solely for 
the purpose of obtaining an academic degree, 
or (2) solely for the purpose of obtaining an 
academic degree in order to qualify for ap
pointment to a particular position for which 
such degree is a basic requirement. 95 

With respect to funding, the act directs the 
Bureau of the Budget to provide for "absorp
tion by the respective departments, from the 
respective applicable appropriations or funds 
available ... to such extent as the Director 
(BOB) deems practicable, of the costs of the 
training programs and plans provided for by 
this act." 96 Under these and related restric
tions the possibilities for large-scale inservice 
training for Federal employees are virtually 
precluded. 
(I) Training to Upgrade Federal Employees 

Between the 1958 enactment of the Govern
ment Employees Training Act and April 1967, 
when the Bureau of Training was established 
in the Civil Service Commission, little analy
sis or evaluation of the training activity of 
Federal departments and agencies had been 
undertaken. The training act established few 
reporting requirements and, although the Com
mission had authority to establish additionaJ 
ones, it did not do so because it lacked the 
resources to collect and analyze the large 
amount of data needed to document training 
activity in the Federal service. Thus, neither 
the size of the total investment nor its impact 
could be approximated with any degree of 
certainty. 

The new Bureau of ·Training was established 
to provide better coordination and promote 
interagency training activities. It helps agen
cies assess their training needs and ev3:luate 
their own program and coordinates and pro
motes interagency training activities. It also 
provides training to agencies through a nation
wide network of training centers which 
conduct courses in executive development, 
general and personnel management, communi
cations, office skills, automatic data processing, 

ticipation in non-Government facilities never exceeded 
two-tenths of 1 percent of the total number of man
years available. 

.. 5 U.S.C. §4101 et. seq. Supp. III, 1968. 

.. 5 U.S.C. §4101 et. seq. Supp. III, 1968. 

financial management, and planning, program
ing, and budgeting.97 

Durmg fiscal year 1968 more than 1 million 
Federa,l employees participated in at least some 
formal classroom training; Federal agencies 
listed a total of 5,605 full-time training per
sonnel ; and agencies spent nearly $31 miJlion 
for interagency and non-Gover-nment train
ing.as 

Types of training range widely in content, 
but most courses deal with immediate job 
needs and enhancement of skills required to 
perform the task at hand.00 Except as noted 
later, the equal opportunity significance of 
Federal training programs lies primarily in 
the nature and extent to which such programs 
aid minority group employees. Although data 
on training by race are not maintained, some 
inferences can be drawn by comparing grade 
levels of persons trained with grade levels of 
employees by race. For example, among Gen
eral Schedule participants in training pro
grams, more than half were at or above the 
GS-9 level; fewer than 20 percent were in 
grades 1-4.100 As of November 1967, only 3.1 
percent of full-time employees in grades GS-9 
and above were black as compared with more 
than 16 percent black employment in grades 
below GS-9.101 In addition, although GS em
ployees comprised fewer than half the total 
Federal civilian work force [as of November 
1967] they received nearly two-thirds of all 
training given during 1968.102 Negroes com-

01 U.S. Government Organization Manual 1969-70, at 
filL , 

08 CSC Bureau of Training, Statistical Annex to Em
ployee Training in the Federal Service, Fiscal Year 
1968 (1969) at 5 and 101. 

... E.g., SEC sent teams of regulatory staff members 
to New York City for 3-day periods to acquire first
hand exposure to the problem of the New York Stock 
Exchange and its member firms; the Department of the 
Air Force trained its own personnel in generator main
tenance which previously had been performed by non
Government workers; GSA provided "cross-training" 
for various employees in its motor equipment and com
munications divisions---e.g., training teletypists as 
switchboard operators and automotive inspectors as 
motor pool chiefs. 

100 A Statistical Annex to Employee Training, supra 
note 98, at 5. 

101 U.S. CSC, Study of Minority Group Employment in 
the Federal Government, 1967, at 3 . 

102 A Statistical Annex to Employee Training, supra 
note 98, at 5. 
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prised only 10.5 percent of the GS work force as 
compared to 20.4 percent of all wage-board 
employees and 18.9 percent of all postal em
P,loyees.103 

• Similar correlations can be found 
with regard to training opportunities for 
Spanish Americans. 

It seems obvious, even in the absence of 
precise data by race, that minority group 
employees do not share equitably in benefits of 
Federal training programs.104 

(2) Equal Opportunity Training-Compliance 
Personnel 

The focal point for equal opportunity train
ing for compliance officers from many agencies 
throughout the Government is the .General 
Management Training Center ( GMTC), with
in the Bureau of Training.105 In common with 
other CSC training programs, courses for con
tract compliance specialists, Title VI compli
ance officers, and others ho.lding comparable 
positions are provided on a reimbursable 
basis.10° CSC tries to anticipate the demand 

103 U.S. CSC, Study of Minority Group Employment in 
the Federal Government 1967, supra note 101, at 3. As 
of Nov. 30, 1967, total GS employment was 1.27 million; 
wage-board and postal service employment combined 
totaled 1.29 million. Within GS grade groupings (i.e. 
GS 1-4; 5-8; 9-11; 12-18) the majority of employees 
were found in the GS 1-4 and GS 5-8 categories (about 
719,000). 

As of Nov. 30, 1969, total GS employment was 1.29 
million; wage-board and postal field service combined 
totaled 1.25 million. (Data derived from CSC News Re
lease of May 14, 1970, reporting preliminary results of 
the November 1969 minority employment survey of 
Federal agencies.) 

1°' In June 1970, the Commission developed and sent 
to the heads of Federal agencies, a comprehensive plan 
for "upward mobility" of lower grade employees calling 
for more career planning, counseling, training, and 
similar activities on the part of agencies. The plan also 
commits the CSC to a wide variety of actions to sup
port agency efforts. 

105 Other Federal agencies, notably HEW, have their 
own training programs specifically designed to meet 
their particular compliance problems. Such agencies 
vary in their utilization of CSC training. 

100 Congress does not allow any portion. of CSC's an
nual appropriation to be used to support Bureau of 
Training operations. Consequently, the entire cost of 
operating the Bureau of Training-salaries, overhead, 
and other expenses-must be recovered by charging 
other agencies tuition for each staff member who at
tends a course given by the Bureau. 

The present "rule of thumb" is that a minimum of 
25 participants is needed per course to break even. In
terview and telephone conversation with Dr. Ronald 

for various training programs well in advance 
of each fiscal year and to devise courses to 
meet the need.10 In some instances CSC per• 

ceives a need for a particular type of training 
and encourages agencies to enroll staff mem
bers. If the response is poor, CSC bears the 
cost and must make it up elsewhere. 

For example, there has been decreasing 
interest among the agencies in Title VI train
ing 108 and CSC has had to rely on "overcharg
ing" or overenro,llment in other courses to 
take up the slack. Wilton Dickerson, Director 
of GMTC, in an interview with Commission 
staff, said he felt the Department of Justice 
should take a more active role in planning and 
fostering Title VI trainin'g. In contrast to 
contract compliance courses, he believed Title 
VI "lacked contE)nt" and that the Department 
of Justice had fai,led to supply this. He ex
plained that Title VI courses emphasized at
titudinal change whereas, in his opinion, equal 
opportunity courses should concentrate on 
legal requirements and the way investigations 
should be carried out.109 Similar criticisms have 
been expressed by participants in CSC-spon
sored Title VI training programs. 
(3) Equal Opportunity Training-Federal 

Managers and Supervisors 
In areas other than direct training of com-

Semone, Director, Executive and Entry Level Training, 
General Management Training Center, Bureau of 
Training, Nov. 3, 1969, and June 12, 1970, respectively. 

107 Based on estimates of enrollment, duration, and ex
pense of planning and conducting the training, CSC sets 
a price tag on each course offered. 

108 Interview with Wilton Dickerson, Director, General 
Management Training Center, Bureau of Training, Nov. 
3, 1969. In the years immediately following passage of 
the Civil Rights Act of 1964 there were about four Title 
VI courses offered. Mr. Dickerson suggested that agen
cies were primarily concerned with courses which had 
specific, tangible content. He felt that too much atten
tion was given in Title VI courses to trying to "change 
hearts and minds" and that program managers, for 
whom many such courses were designed, reflected this 
and often participated only because of assignment by 
a higher administrative level. Dr. Semone also indicated 
that Title VI training·had been the special province of 
Richard Parkins [formerly with GMTC] who subse
quently joined the civil rights office in HEW. With Par
kins' move to HEW the inservice training program of 
that agency was further expanded and interest by 
HEW officials in Title VI training found expression in 
programs provided by HEW's Office for Civil Rights 
rather than in cpurses offered by CSC. 

100 Id. 
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pliance officers, CSC has significant.ly expanded 
the equal opportunity aspects of various man
agement, pe:i;sonnel, and supervisory courses.110 

In all management and supervisory training, 
equal opportunity considerations are empha
sized as an integral part of good management. 
In one of the basic courses, "Introduction to 
Supervision," 111 a discrimination case is in
cluded as part of the standard teaching 
materials. One of the 14 sessions of tlie course 
of about 1½ to 2 hours is devoted entirely to 
equal employment opportunity. The two 
courses given to- middle level managers in 
"Management and Group Performance" also 
have equal opportunity components. Equal 
employment opportunity has also been a prom
inent topic at the Federal Executive Insti
tute in Charlottesville, Va. 

The Personnel Management Training Center 
(PMTC) is also heavily involved in equal 
opportunity activity. It is responsible for 
training an estimated 6,000 persons who have 
been designated by their agencies as equal 
opportunity counselors under the revised dis
crimination complaint procedures which went 
into effect in July 1969.112 Having anticipated 
the new procedures, which place heavy em
phasis on resolving complaints through in
formal means, PMTC inaugurated training 
early in 1969. By July 1969, 3,500 equal em
ployment opportunity counselors had partici
pated in training provided within their own 
agencies or by CSC. PMTC also offers courses 
for complaint investigators 113 and for appeals 
examiners, and at one time also provided a 
course for Title VI hearing examiners.114 

110 Several courses in the CSC's curriculum are pri
marily designed to explain the role of equal oppor
tunity to Federal managers and ~upervisors. For ex
ample, "The Role of the Manager in EEO" has been 
conducted over the past 4 years. In fiscal years 1969 
and 1970, approximately 1,430 participants attended 
this course in regional offices, while 120 attended it in 
the central offic;e. 

"' All new supervisors are required to take this 
courfle. 

112 See FPM Letter No. 713-11. See also discussion at 
pp. 37-38 infra. 

113 In fiscal yeai:s 19!;9 and 1970, CSC provided train
ing to about 800 agency employees in the investigation 
of complaints of discrimination, 500 of whom were 
trained in the regions, 300 in the central office. 

"'Other components within the Bureau of Training, 
which at different times and in varying degrees become 

e. Inspections 
"The eyes and ears of the Commission," is 

one CSC official's 115 characterization of the 
Bureau of Inspections (BI). Working out of 
Washington and :10 regional offices, the Bureau 
directs nationwide .evaluations of the personnel 
management practices of Federal agencies. 
Although the scope and emphasis of reviews 
vary, equal opportunity considerations have 
been given increased attention in recent 
years.116 

In discharging its new responsibilities under 
Executive Order 11246, CSC took a number 
of noteworthy actions. In March 1966, the 
Agency distributed guidelines to a,11 other 
Federal agencies that would be used by CSC 
inspectors in reviewing agency equal employ
ment opportunity programs. The guidelines 
suggested that agencies might find them "use
ful in planning self-evaluations" of their own 
programs and urged "wide dissemination 
among personnel officers and EquaJ Employ
ment Opportunity officers." 117 The guidelines 
were detailed and insightful. A section on 
affirmative action, for example, stated: 

An affirmative program must go beyond mere non
discrimination. It must be devised to overcome obstacles 
that impede equality of opportunity for minority group 
persons and should be governed by a plan of action 
tailor-made to the problems and needs of the installa
tion.118 

involved in civil rights activities include: 
" ( 1) The Office of Agency Consultation and Guid

ance (OACG), which provides consultation, guidance, 
and technical assistance to other Federal agencies on re
quest. (OACG) also develops guidlines for training and 
works with various agencies on programs which involve 
training the disadvantaged such as Project Hire, ;proj
ect Value, and others discussed earlier in this chapter. 

"(2) Tlie Executive Seminar Centers, which offers 
training for senior level (GS 13-15) employees, in gen
eral management and administration. Civil rights issues 
are generally incorporated in the curriculum." 

m Interview with Eugene Campbell, Chief, Evaluation 
Branch, Philadelphia Regional Office, Jan. 15, 1970. 

11 Since 1962, every general management survey has• 

included an EEO component and in 1963 the concept of 
EEO community reviews was introduced in Birming
ham, with particular emphasis on recruitment efforts. 
Interview with Gilbert Schulkind, Director of Inspec
tions, Oct. 30, 1969. 

117 U.S. CSC Bulletin No. 272-9, "Civil Service Com
mission Inspection of Agency Equal Employment Op
portunity Programs," Mar. 7, .1966. 

11 CSC Opei:ations Letter No. 273-322, "Inspection of• 
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"Participation in community activities 
which work toward improved and equal op
portunity for minority groups" was another 
enlightened recommendation reflecting new 
trends. 

Later in the year an Equal Employment 
Opportunity Committee consisting of directors 
of personnel and Equal Employment Oppor
tunity officers from 20 agencies was created as 
a study committee within the Interagency 
Advisory Group. The committee, still in exist
ence, provides a means for facilitating inter
agency communication on equal employment 
opportunity matters as well as consultation 
and response to CSC on matters of program 
and policy. 

On November 18, 1966, CSC issued an 
"Operations letter," the implications of which 
go to the heart of the Federal EEO eff ort.119 

The four-page letter, distributed to CSC 
Washington and regional staffs, sharply 
limited the scope of affirmative action and 
appeared to neutralize the entire thrust of 
the program. The following excerpts 'are re
vealing: 

(1) The point which must be made again and again is 
that the purpose of the program and our -efforts is to 
insure this equality of opportunity, not' to give prefer
ence in opportunity to any one group. Unless it is force
fully made, agency managers may issue statements and 
take actions such as establishing numerical quotas and 
goals which are contrary to policy and which lay the 
program open to charges of reverse discrimination. 

In discussing use of comparisons of employ
ment .and population statistics for a particu)ar 
installation the letter stated: 

(2) Such statistical comparisons are to be used only 
for establishing a frame of reference within which the 
program can be considered and analyzed. It must be 
made clear that their use does not require or justify the 
establishment of numerical goals or quotas or imply 
that program success will be measured on the basis of 
whether the employment ratio is below or above the 
population ratio. 

With respect to grade, occupational, and organi
zational analyses : 

. . . the purpose is to provide a frame of reference 
for discussion and evaluation and not to require or sug
gest that agencies must have minority group members 
present in every grade level, organization, or occupa-

Agency Equal Employment Opportunities Programs," 
Feb. 11. 1966, at p. 4. 

1111 CSC Ope:r;ations Letter No. 27-3-372 "Reporting on 
Equal Employment Opportunity," Nov. 18, 1966. 

tional group. This purpose must be spelled out in dis
cussions and reports. Otherwise, the requiring of anal
yses may be interpreted as demanding the presence of 
minority group members in all such groups or indica
ting that they should be present in particular propor
tions. 

Its conclusion, however, was as follows: 
[TJhe instructions contained in this letter should not 

b~ construed as indicating a desire for a less direct 
approa~h or a change in program orientation. They are 
intended to point up those situations where less than 
complete agency understanding of what is expected can 
result in serious problems which adversely affect the 
EEO program and Commission-agency relationships. 

Nonetheless, the CSC directive served to under
cut efforts of many EEO officers and impair 
the entire program. EEO officers who tried to 
develop plans replete with specific percentages 
and/or numerical goals and target dates were 
taken to task by CSC's Bureau of Inspections 
which, in essence, praised the intent but 
vetoed the most expeditious measure for at
taining the goal. 

In the face of such limitations, agency plans 
of action developed pursuant to CSC guide
lines issued on Sept. 1, 1966,120 dwindled to a 
large extent into "excellent policy and position 
documents." 121 As such, however, they were 
hardly a precise yardstick against which the 
Bureau of Inspections could measure change. 

On December 30, 1969, a new set of com
prehensive and specific guidelines was issued 
by CSC. Based on these, agencies were called 
upon to submit agencywide plans of action 
with~n a month. The guide.lines cover such 
matters as organization and resources to ad
minister the Equal Employment Opportunity 
Program, recruitment, training, participation 
in community efforts, internal evaluation, and 
various other aspects of the subject. They 
specifically recommend "active support of com-

12 CSC Bulletin No. 713-5. • 

121 CSC Bulletin No. 713-12, "Equal Employment Op
portunity: Agency Plans of Action," Dec. 30, 1969. See 
attachment thereto: "Outlining of Action Areas and 
Suggested Elements for Inclusion in· Agency Plans of 
Action to Implement Executive Order 11478 (Equal 
Employment Opportunity)." 

'Bulletin No. 713-12 takes cognizance of the limita
tions in the September 1966 guidelines but offers only a 
partial solution. More specific guidelines have been 
provided and restrictions on affirmative action have 
been removed ·but the key step of goal setting has not 
been taken. 
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munity equal housing efforts," "development of 
programs to identify and reward supervisors 
and managers who contribute notably to Equal 
Employment Opportunity program success," 
and other affirmative actions. 

The guidelines also speak of "emphasis on 
results" and the covering letter (Bulletin No. 
713-12) recommends that "action items ... 
be geared wherever possible to specific goals." 
However, the vital step, goal-setting in quanti
tative terms (i.e. numbers and/or percentages), 
is not taken. CSC still adheres to a policy 
which approves of result-oriented equal em
ployment opportunity programs but rejects 
the establishment of specific quantitative 
goals in hiring of minority employees as rep
resenting preferential treatment.122 

f. Complaint Procedures-A.ppeals and Review 
Adequate procedures for redress of griev

ances are vital to any effe~tive equal oppor
tunity program. At a minimum, such proce
dures must include the right to be heard
including the right to be represented by counsel 
-and the right of appeal and review. More
over, if the use of these procedures is not to be 

122 See, for example, the letter from Gilbert A. Schul
kind, Director, Bureau of Inspections, to Walter G. In
gerski, Equal Employment Officer, Defense Supply 
Agency (Department of Defense) Oct. 30, 1967, in re
sponse to that agency's proposed plan of action. Mr. 
Schulkind's letter reads in part: 

"We strongly endorse the Center's positive approach 
in the equal employment opportunity area. However, on 
reviewing its plan we find that significant revisions to 
the plan.are needed. 

"Among the goals in the Center's present plan of 
action are percentage increase of Negro employees from 
4.5 percent to at least 5 percent in higher graded jobs, 
from 22.8 percent to at least 24 percent in middle 
grades, and from 5.2 percent to at least 7 percent in 
higher level wage-board rankings, by the end of the 
fiscal year. A long-range objective included in the plan 
is continuing increases in the percentage of Negroes at 
middle and higher grade levels. 

"We have a strong conviction that results are im
portant and must be achieved in the equal employment 
opportunity effort. However, we also firmly believe that 
the intention of the equal employment opportunity pro
gram is not preferential treatment for any particular 
ethnic group and that plans of action should be in terms 
of providing equal opportunity for all persons. As in
dicated in Commission Bulletin 713-5, we consider the 
establishment of numerical quotas of any kind for 
minority group employment to be clearly contrary to 
Executive Order 11246 and Commission regulations." 

an exercise in futility, remedies commensurate 
with wrongs must be available. 
(I) New Regulations 

In March 1969, in a effort to improve exist
ing complaint procedures, CSC, after consulta
tion with the Equal Employment Opportunity 
Committee of the Interagency Advisory Group 
and with a number of other agencies, amended 
that portion of its EEO regu,lations governing 
processing of discrimination complaints.123 The 
amendments which became effective on July 
1, 1969, contain the following salient features: 

1. Establishment in each agency of a Direc
tor of Equal Employment Opportunity and 
sufficient staff to carry out an affirmative 
program, including handling of discrimination 
complaints. 

2. Establishment of Equal Employment Op
portunity Counselors, disassociated from the 
formal complaint process, whose function is 
to seek resolution of complaints on an in
formal basis.m Employees must consult the 
counselors before a formal complaint of dis
crimination may be filed witlt the agency. 

3. Independent, impartial investigation of 
formal complaints by persons not associated 
with that part of the agency involved in the 
comp

1
laint,125 with a copy of investigative file 

given to complainant. 
4. Hearing, if requested by complainant, 

~efore an appeals examiner from another 
agency, with findings of fact and recommended 
decision on the merits. 

5. Decision by the agency head adopting, 
rejecting, or modifying the hearing examiner's 
recommended decision with explanation of 
reasons therefor given to complainant. 

123 FP, Letter No. 713-11 "Amendments to Equal Em
ployment Opportunity (and Related) Regulations," Mar. 
13, 1969. The letter states in part: 

"The purposes of the changes are to guarantee a fair 
and impartial hearing of discrimination complaints by 
trained appeals examiners, to provide an independent 
investigatfon of the facts involved in any case, to pro
vide the maximum opportunity for informal resolution 
of problems which otherwise might turn. into com
plaints, and to speed up the entire complaint. process." 

m In almost all instances persons designated·as "Emo 
Counselors" carry this role on an "as needed" basis in 
addition to other regular job duties. 

"" It would appear desirable to provide complainants 
the option of requesting that th¢ investigation be con
ducted by someone from another F~deral agency. 
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6. Right of appeal to CSC's Board of Ap
peals and Review. 
(2) Agency Counseling System 

The intent of the revised procedures is to 
develop informaJ resolution of complaints. 
.Introduction of the counseling system was 
motivated in part by a desire · to filter out 
specious complaints and to settle disputes be
fore they had become polarized. 

On March ~O, 1970, a CSC press release 
announced results of a Government-wide sur
vey covering the period July 1 through 
September 30, 1969, i.e., immediately fo,llow
ing inauguration of the new procedures. The 
survey revealed that 2,744 employees had 
sought out EEO counselors and that 257 
formal complaints had been filed-about half 
the number for a comparable period under the 
formal procedures.126 A,lthough these early 
figures indicate that the number of formal 
complaints was reduced, the significance of 
this fact is unclear. 
(3) Appeals and Review 

The final administrative step in the com
plaint procedures is appe?,l to the Civil Service 
Commission's Board of Appeals and Review 
(BAR). As of December 1969, BAR had had 
no experience with appeals under the revised 
complaint procedures. However, figures for 
fiscal year 1969 are of interest. Approximately 
2,100 appeals of all kinds were considered that 
year.121 The bulk of these concerned adverse 
actions and retirement issues. Of the 336 EEO 
appeals,128 280 cases were decided on their 
merits; the rest were either remanded to 
agencies for further processing or disposed -of 

=Further study showed that during the 5-month 
period ending Nov. 20, 1969, an average of 79 formal 
complaints had been lodged as compared with an aver
age of 147 under the old system. An analysis of a 
sampling of 282 cases showed that "corrective action" 
had been taken in 85 instances, about 30 percent of the 
sample. In more than half of the 85 cases the corrective 
action directly benefited the employee. CSC News Re
lease, Mar. 10, 1970. 

121 Interview with William P. Berzak, Chairman, 
Board of Appeals and Review, Nov. 5, 1969. 

,,. More than two-thirds involved allegations of dis
crimination based on race or color; the remainder were 
based on national origin, sex, or religion. ("Statistics 
on EEO Appeals to the Board of Appeals and Review 
for Fiscal Years 1967, 1968, and 1969"-unpublished 
tables.) 

for technical reasons.129 Of the cases decided on 
their merits, a decision of "no discrimination" 
was rendered in 214 instances [75 percent]; 
in the other 66 cases, corrective action by the 
agency or CSC was, ordered.130 William P . 
Berzak, BAR chairman, expressed the opinion 
that because discrimination can only be proved 
in a small number of cases, a serious credibility 
gap exists between minority groups and the 
Federal Establishment.131 

(4) Sanctions and Remedies 
As noted earlier, the effectiveness of the en

tire grievance process rests largely on the ade
quacy of available remedies. However, in the 
vital matter of promotions, which comprises 
almost half of all EEO appeals, the Comp
troller General has ruled against awarding 
either back pay or retroactive upgrading even 

=Although hearings are not held before the board, 
the board is not restricted to the information in the 
record. In about 25 percent of the cases, it goes back to 
the agency for more documents, statistics, and other 
information, in order to determine the past practices of 
the accused official with reference to his treatment of 
persons of the piinority group involved in the case. The 
complainant may also submit further arguments in 
writing to the Appeals Board. Oral argument by coun
sel is not permitted at this stage. Berzak interview, 
supra note 127. 

130 In many of these cases the allegation of discrimina
tion was not adequately substantiated but remedial ac
tion was warranted. In almost every instance, remedial 
action was predicated on the basis of poor personnel 
practice and/or some type of unfair or unduly harsh 
action. It should be noted that only cases which the com
plainant has "lost" at the agency level are brought to 
BAR's attention. Cases of blatant discrimination gen
erally are resolved within the agency and fail to reach 
BAR's attention. The agency has three opportunities to 
correct a situation or find discrimination before the case 
ever reaches the board, i.e., (a) during the EEO coun
selor's inquiry; (b) after investigation; and (c) at time 
of agency's final decision. Thus if there is a case of 
apparent discrimination, it would be disclosed at one 
of these three stages. 

131 Berzak indicated that discrimination cases reaching 
BAR are never clear-cut. Generally, questionable or 
downright poor personnel practices are part of the pic
ture. When an agency finds a poor personnel practice 
and corrects it by offering the appellant what he wants, 
the agency in such cases often does not make inquiry 
into the past practices of the accused official to deter
mine whether discrimination was present. However, the 
board does make such inquiry if the case is appealed to 
it. Berzak interview, supra note 127. 
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when the complainant is found to have been 
discriminated against in the action at issue.132 

In mal).y instances, the matter is moot by the 
time the decision is rendered-the complainant 
may have already lost a conference or training 
opportunity, or may have been placed on an 
undesirable temporary special detail. Granting 
the complainant top priority for the next avail
able opening may be the only remedy possible 
under the circumstances, but it does not afford 
full relief. 

Other corrective actions have value from an 
equal employment opportunity standpoint, al
though they may be of little direct benefit to 
the complainant. CSC reports that supervisors 
found culpable in discriminatory actions have 
been "appropriately disciplined including de
motion, reassignment, reprimand or warning, 
and removal from supervisory authority to 
make appointments or promotion selec
tions." 133 Generally, in it..c:; decisions, the board 
does not recommend disciplinary action beyond 
that prescribed by the agency, but in a num
ber of cases it has recommended that agencies 
take or consider taking disciplinary action, 
such as a reprimand or warning against the 
guilty official. In no instance, however, has 
BAR upheld a complainant's request for qis
ciplinary action against a supervisor above and 
beyond what the agency has prescribed.134 

Theoretically, CSC can require an agency to 
secure CSC's prior approval of every appoint
ment and promotion it seeks to make. This 
authority represents a potentially strong sanc
tion, which could be used against an agency 
persisting in discriminatory practices. But in 
fact, use of this sanction has never been seri
ously contemplated. Mr. Hampton takes a 

112 48 Comp. Gen. No. B-165571, Jan. 31, 1969. 
133 Mr. Hampton's reply of Sept. 22, 1969, to questions 

submitted by the Senate Subcomm. on Labor. (See cov
ering letter of Sept. 22, 1969, from Hampton to Senator 
Harrison A. Williams, Jr., Chairman, Subcommittee on 
Labor, Committee on Labor and Public Welfare.) Data 
on the number of supervisors found guilty of discrim
ination and the number of those against whom dis
cipilinary action has been taken are not available. Both 
CSC officials and agency EEO officers agree that the 
number in each instance is small. Moreover, little, if 
any, publicity is given to disciplinary actions which 
have been taken against supervisors found to have dis
criminated. 

m Berzak interview, supra note 127. 

broader view of the role • CSC should play in 
furthering the cause of equal opportunity: 

Our reviews of equal employment opportunity indi
cate . . . that the obstacles to equality of opportunity 
are not so much overt acts of discrimination which can 
be proved and thus which could be overcome by th~ im
position of sanctions, but rather lack of affirmative 
action to achieve equality of opportunity. The thrust of 
our regulations and guidelines is therefore premised on 
the conviction that equality of opportunity must be 
achieved through positive action, and that it does not 
occur simply with the removal of discrimination.'" 

g. Collection and Evaluation of Data 
Virtually every aspect of the Federal civil 

rights effort has suffered from lack of sufficient 
data on which to base compliance activity or 
evaluate the impact of existing programs. The 
Federal equal employment opportunity effort 
shares this deficiency and suffers from absence 
of data. Thus, access to accurate knowledge of 
the di:mensions of a particular problem or a 
realistic assessment of the value of newer pro
grams is diminished. The extent of the racial 
impact of examinations remains a matter of 
controversy in the absence of information by 
race of those being examined. The significance 
of current recruitment efforts cannot be ap
preciated without racial data on persons con
tacted and interviewed. T1:aining efforts cannot 
be fairly appraised from an equal employment 
opportunity standpoint unless such material is 
collected and analyzed. Only in the matter of 
full-time Federal employment as of a specified 
date e.g., November 30, 1967, are racial data 
available. Although information is categorized 
by agency, grade, and race [other breakdowns, 
e.g., by CSC region, by State, by metropolitan 
area, are also compiled], much relevant infor
mation is either not gathered, not collated, or 
not widely available. Such data as years in 
grade by race, race by sex, rates of hiring, 
promotion, and separation by race, are not kept. 
A perennial problem, that of racial designa
tions, has been particularly ti;oublesome with 
respect to Spanish Americans. As used by CSC, 
this category includes "persons of Mexican 
American and Puerto Rican as well as other 
Latin American or Spanish origin or ances
try." The broad inclusion currently in use, 
however, may act to obscure the problems of 

"' Hampton reply to Senate Subcommittee on Labor, 
supra note 133, at 5. 
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particular minority groups within the "Span.,. 
ish American" category.136 

(I) New Regulations 
CSC officials have contended that past at

tempts to expand collection and maintenance 
of racial data have encountered opposition from 
civil rights groups. In the 1940's civil liber
tarians fought to expunge racial identifica
tions from official records on grounds that they 
w~re being used to facilitate discrimination. 
In November 1942, CSC urged all agencies to 
eliminate photographs from the standard em
ployment form. Many who had struggled to 
-eradicate racial designations two decades ear
lier found it difficult to reverse their position 
in the 1960's. Until fairly recently the Na
tional Association for the Advancement of 
Colored People (NAACP) reportedly opposed 
racial head counts and the American Civil Li
berties Union (ACLU) also raised objections 
based on allegations of invasions of privacy:13• 

In 1966, Federal employment statistics were 
gathered largely by means of an employee 
"self-designation" system, on a voluntary and 
confidential basis. Information obtained, how
ever, _was of doubtful validity.138 The following 

'"' CSC officials have indicated that the use of the 
category "Spanish American" is not as troublesome as 
it may appear. Since there is a high correlation be
tween certain geographical areas, e.g., the five South
western States; the metropolitan New York City area; 
and the two major Spanish American subgroups (Mex
ican American and Puerto Rican), a more detailed 
breakdown is not essential for equal employment op
portunity purposes. Thus, for example, most Spanish 
American employees in the New York Civil -Service 
region are Puerto Rican. 

In deference to objections of some Spanish-speaking 
groups to the terminology "Spanish American," the 
Civil Service Commission now refers to this minority as 
"Spanish surnamed." 

,.., Interview with Charles Sparks, Director, Bureau of 
Manpower Information Systems, Oct. 31, 1969. Sparks 
reported that "sometime in 1966 or 1967" he and An
thony Rachal (former Special Assistant to the Chair
man for EEO) tried unsuccessfully to gain the support 
of the NAACP for the collection of racial data. About 
a year later the NAACP modified its position but was 
still reluctant to go on record. Sparks also reported 
that a spokesman for the ACLU was hesitant about 
the desirability of including race on personnel records. 
However, this same ACLU official reportedly expressed 
support for the new computerized data processing sys
tem recommended by the CSC in September 1969. 

""' Apparently a significant number of Federal em
ployees who resented the racial self-designation survey 

year statistics were obtained by a visual iden
tification survey .conducted by supervisory per
sonnel. This same method was used in the 
November 30, 1969, census.139 

Mindful of the need for an improved data 
base, CSC has authorized Federal agencies to 
institute new automated procedures.140 Taking 
account of earlier objections, CSC states that 
the conditions under which the employment 
statistics are to be maintained, "are designed 
to safeguard individual privacy and assure the 
separation of minority employment data from 
personnel records." iu The procedures include 
four distinct phases : 

(1) Initial idtmtification and collection: Es
sentially, the same method is used as was used 
in the 1967 and 1969 censuses. However, the 
supervisor's visual identification is recorded on 
a list which includes the employee's name and 
identification number. 

(2) Establishment of an independent minor
ity identification file: The employee's name is 
removed and the identifying number with ra
cial designation is fed into an automatic data 
file. 

(3) Update of file: New employees are con
tinuously added; separated employees are de
leted. 

(4) File output: Outputs, e.g., data by race 
on hiring, promotions, training, and separa
tion, are achieved by merging the agency's per
sonnel record file :with the minority identifica
tion file. In all cases only gross data without 
identification of employees by name are to be 
used. After use, the merged file is destroyed 
or stored under safeguards for future use. 

either failed to respond or deliberately gave facetious 
answers. A disproportionately high number of respond
ents designated themselves "American Indian" either 
for the reason stated or because a grandparent or great 
grandparent was an American Indian. 

12
• The 1969 census requirements were similar to those 

of the 1967 census. Significant changes included ex
panded coverage of Standard Metropolitan Statistical 
Areas (SMSA) from 41 to 75; salary groupings by 
every grade level (in contrast to subgroupings, each of 
which encompassed several grades); and reports from 
selected bureaus and other organizational units. 

'"' FPM Letter No. 290-2, "Automated Procedures for 
Processing Minority Group Statistics," Sept. 30, 1969. 
The letter authorizes and "encourages" agencies to in
stall the approved procedures. However, they are not 
required to do so. 

141 Id., at 1. 
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Specific authorization by agency head or re
sponsible EEO official is required for its use. 

Agencies were instructed to report to CSC 
if they planned to install the new procedures 
and, if so, by what date. Initial responses are 
encouraging.142 

h. CSC's EEO Role Vis-a-Vis Other Federal 
Agencies 

Since September 1965 when Executive Or
der 11246 assigned supervisory and leadership 
responsibility for equal employment opportun
ity programs within the executive branch to 
CSC, that agency has played an increasingly 
responsible role in this aspect of the Federal 
civil rights effort. With promulgation of Ex
ecutive Order 11478 in August 1969, renewed 
emphasis was placed on equal employment op
portunity in the Federal service, and, corre
spondingly, on CSC's jurisdiction in this ef
fort. It is further reflected in its activity as 

10 As of October 31, 1969, most agencies had re
sponded and CSC reported: 

"The following agencies plan to use automated pro
cedures in taking the census and to automate statistical 
processing of the data, as of Nov. 30, 1969: Civil Serv
ice Commission; Navy; Air Force; Veterans' Admin
istration; Agriculture; Interior (five bureaus now, re
mainder in 1970); Justice; Health, Education, and 
Welfare; Commerce; State; Transportation; and Treas
ury. Total number of employees, 1,432,779." 

"The following agencies plan to use automated as
sistance in taking the census with later development of 
the statistical processing systems: Department of De
fense, by December 1970; General Services Administra
tion, beginning in February 1970; Interior, remaining 
bureaul!I in 1970; Post Office, under consideration for 
late 1970; and Labor, by August 1970. Total number of 
employees, 833,599." 

"Those agencies indicating in writing that they do 
not intend to automate are: Army (Army has since 
indicated it will automate by January 1971); Federal 
Deposit Insurance Corporation; Selective Service; and 
National Capital Housing Authority. Total number of 
employees, 479,334." 

CSC furher noted: 
"This was not intended to be a comprehensive survey, 

but in covering agencies employing the bulk of the 
Federal work force, it is apparent that a large per
centage will take advantage of the capabilities of ADP 
in maintaining and processing data for the manage
ment of equal employment opportunity programs. The 
total of the first two groups above is 2,266,378 person
nel, or 74 percent of the work force." U.S. CSC un
published report, "Report on Implementation Plans
Automated Procedures for Minority Group Identification 
and Processing of Statistics," Oct. 31, 1969. 

coordinator of the Federal equal employment 
opportunity effort. 
(I) lnteragency Advisory Group 

A major device for developing and exchang
jng ideas and proposals on personnel policies, 
projects, and continuing programs has been 
the Interagency Advisory Group (!AG), es
tablished in January 1954. Composl,'!d of ap
proximately 60 top personnel officials from all 
departments and most agencies, the full !AG 
meets under CSC auspices about once a month 
and follows an agenda prepared by its Secre
tariate.143 The Secretariate is also responsible 
for establishing ad hoc committees, preparing 
memoranda, notices, and correspondence, pro
viding CSC staff assistance, and for general 
administration. 

Much of !AG business is performed by a 
variety of ad hoc and standing committees. 
The chairman of each is an official from the 
CSC bureau most closely related to the func
tion of the committee. In fiscal year 1969, 29 
committees were active and met a total of 56 
~imes.m However, most committee work is sim
ply handled by phone and correspondence. In 
addition to full !AG meetings and those of its 
various committees, informal luncheon meet
ings are held about once a month for each of 
four subgroups of the !AG (about 15 persons 
each).145 

Although equal employment opportunity 
matters occasionally provide the agenda for 
the monthly !AG meetings 146 and have been the 
concern of various committees, it was not until 

m Interview with Donald Williams, then Director, 
Office of Complaints, Oct. 29, 1969. The Secretariat 
was actually the office of Donald Williams who served 
as Executive Vice Chairman of the IAG and also acted 
as CSC's Director of the Office of Complaints (largely 
an information and referral function). The position is 
now held by Clinton Smith. 

m U.S. CSC Interagency Advisory Group Annual 
Report, July 1, 1968-June 30, 1969. 

1
" Two of the groups are comprised of representatives 

from large agencies; two of the groups are made up of 
personnel ·directors from smaller ones. These meetings 
are designed to give IAG members a chance to become 
better acquainted with one another and/or serve for 
special consultative purposes in lieu of full IAG consul
tation. Williams interview, supra note 143. 

" 
8 Id. Mr. Williams reported that equal employment 

opportunity was the subject of four meetings within 
the past year and a half (April 1968 through October 
1969). 
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November 1966 that a standing committee on 
equal employment opportunity was established. 
During fiscal year 1969, Directors of Personnel 
and Equal Employment Opportunity Officers 
from the score • of agencies 147 comprising the 
Equal Employment Opportunity Committee 
met four times under the chairmanship of Ed
ward A. Dunton, Director, Bureau of Recruit
ing and Examining.148 The group's attention 
was directed primarily to the revised discrimi
nation complaint procedures. Although the 
group also made suggestions regarding the 
agency equal employment opportunity action 
plans, there is no way of determining the extent 
of its influence. In the final analysis Govern
ment-wide policy decisions on equal employ
ment opportunity are made by the CSC. 
(2) Other Types of Liaison 

In addition to the IAG, other devices have 
been used in recent months to convey Fed
eral equal ern:ployment opportunity policy and 
to elicit suggestions for imprqvements. On 
September 4, 1969, CSG convened a meeting 
of Department Assistant Secretaries for Ad
ministration, Agency Executive Directors, Di
rectors of Equal Employment Opportunity, ))i
rectors of Personnel, Coordinators for the 
Federal Women's Program, and others, to hear 
Mr. Hampton and CSC staff memhers describe 
some of the new directions taken and being 
contemplated. Although the meeting was billed 
as a discussion and a question and comment 
period was provided for, it proved to be mainly 
a one-way communication medium. 

Somewhat different, however, was the 2-day 
seminar on equal employment opportunity in 
the Federal service which was held by CSC 
on December 4 and 5, 1969. Representatives 
from a number of private civil rights groups, 
labor unions, professional associa,,tions, and a 
few Federal agencies were invited to partid
pate. CSC bureau and division heads described 
various equal employment opportunity efforts 
in recruiting, examining, promoting, training, 
complaint processing, and other related areas. 

141 Agencies represented : Agriculture, Air Force, 
Army, DOT, GSA, HEW, HUD, Labor, NASA, Navy, 
Post Office, State, Treasury, AEC, Defense Supply 
Agency, FCC, GPO, Interior, VA, Justice, OASD (M). 

''" James Frazter is currently Chairman of the I A.G 
and Irving Kator will assume the chairmanship for 
fiscal year 1970. 

Each speaker was subjected to questions
often sharply hostil~from seminar partici
pants. For much of the 2-day session there was 
free discussion, with CSC officials receiving 
criticism for the Federal Government's failure 
to increase minority representation more sub
stantially .149 

The December 4 ang. 5 seminar reflected an 
attempt to narrow the communication gap be
tween CSC, as the embodiment of the Federal 
equal employment opportunity _effort, and rep
resentatives of the minority community. How
ever, unless the Government can point to re
sults _in terms of minority representation, as 
well as procedures, it is doubtful that this gap 
can be fully closed. Creation of equal em
ployment opportunity committees, conferences 
and workshops of Federal officials, meetings 
and dialogues with private groups, will be per
ceived as palliatives rather than as solutions. 

III. FEDERAL CONT~CT COMPLIANCE 

A. Introduction 

Fully one-third of the Nation's labor force 
is employed by companies which are Govern
ment contractors. Generally, these companies 
are among the Nation's largest and most pres
tigious business firms. Typically, they are 
leaders in the business community and the pol
icies they adopt are frequently the prototypes 
which other businesses follow. 

Over the years elaborate mechanisms have 
been established to assure effective adminis
tration and enforcement of the Government's 
equal employment opportunity policy within 
industry. Resources of the various Federal de
partments and agencies which contract with 
private businesses are available to monitor com
pliance. Particular agencies have been assigned 
responsibility for compliance in specific indus
tries and mechanisms have been established 
for coordinating and overseeing the entire 
Federal compliance effort. Further, strong sanc
tions, such as termination of Government con
tracts and debarment from future contracts 
are available to assure full compliance with 
equal opportunity requirements. 

Despite the increasingly strong Presidential 
commitm~nt to the goal of equal employment 

" 
0 Observations of U.S. Commission on Civil Rights 

staff members who attended the seminar. 
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opportunity, despite the strength of the sanc
tions available to secure it, and despite the po
tential effectiveness of the Federal monitoring 
mechanisms, equal opportunity in Government 
contract employment, when measured in terms 
of employment of minorities, has not been 
achieved. Presidential commitment .has not 
been realistically communicated to the com
munity of Government contractors; sanctions 
have rarely been used; and the Federal mon
itoring mechanisms have proved relatively in
nocuous. 

B. Patterns of Discrimination 

The responsibilities given by Executive Or
der 11246 to the Department of Labor are ex
tremely significant in civil rights terms. It is 
estimated that almost one-third of the Nation's 
labor force is employed by Government con
tractors and that there are more than 100,000 
contractor facilities covered by the order.150 In 
fact, a major proportion of the largest indus
trial employers are Government contractors. 

Documentation abounds that the minority 
labor force continues to face a serious dis
parity in the rate of unemployment and pro
motional opportunities.151 Indeed, in its public 
hearings across the country, this Commission 
has heard innumerable charges of flagrant em
ployment discrimination. Employment statis
tics submitted by major Federal contractors 
appear to bear out the assertion, at least as 
measured by the acid test of results, that Ex
ecutive Order 11246 and its predecessors have 

150 OFCC Order No. 1 to Heads of All Agencies, Oct. 
24, 1969. Though estimates vary, it appears that the 
government had more than 225,000 contractors facilities 
and sites with at least 20 miIIion workers in 1969. The 
Budget of the United ::;Jtates Government, 1969 Appen
dix, at 711. 

151 See, for example, Hearings on Discrimination in 
White Collar Employment Before the United States 
Equal Employment Opportunity Commission, held in 
New York, N.Y., Jan. 15-18, 1968 (particularly the 
employment report on pages 527-668); Hearings on 
Utilization of Minority and Women Workers in Certain 
Major Industries Before the United States Equal Em
ployment Opportunity Commissjon, held in Los Angeles; 
Calif., Mar. 12---'14, 1969 (particularly the background 
data on pages 350-58); and F. H. Schmidt, Spanish 
Surnamed Americans Employment in the Southwest (a 
study pr.epared for the Colorado Civil Rights Commis
sion under the auspices of the Equal Employment Op
portunity Commission) (1970). 

not been successful in bringing about equality 
of job opportunities for America's minorities. 

For example, in a May 1967 Commission 
hearing in the San Francisco Bay Area of 
California, a review was made of one large 
federally funded construction project-the 
Bay Area Rapid Transit (BART) system. For 
this construction, the Commission was told, 
BART anticipated grants of up to $80 million 
in Federal funds and employment of about 
8,000 people at peak construction periods. As 
of May 1967, the Commission found no Ne
groes among the electricians, ironworkers, or 
plumbers engaged in this construction.152 

In April and May 1968, the Commission 
held a 5-day hearing in Montgomery, Ala., 
in which it examined problems affecting the 
economic security of blacks in a predominantly 
rural 16-county area of Alabama.m The Com
mission found that blacks had been largely 
excluded from the new industrial jobs created 
in the area; 154 that Government contractors in 
the region had done little to improve the situa
tion for the area's black people; and that many 
contractors had, in fact, contributed tangibly 
to patterns .of segregation and oppression.155 

Among the large Government contractors, 
with several facilities in the hearing area, was 
the American Can Co. At its pulp and paper 
mill in Choctaw County, American Can had 
contracts with the General Services Admip.is
tration in the first three quarters of fiscal 
1968 for more than $1.7 million. The Commis
sion found that of 1,550 persons employed at 
this mill, only 108, or 7 percent, were Negro, 
and that only several of these employees oc
cupied skilled positions. This mill draws its 
employees from an area whose population is 
approximately 57 percent black. Since 1960; 
American Can Co. also had owned a company 

"'Hea1-ings Before the U.S. Coinmission on Civil 
Rights, held in San Francisco and ·Oakland, Calif., on 
May 1-6, 1967, at 289,291. 

153 Many blacks in this area-the population of which 
is 62 percent black-have been displaced from their 
former principal employment as sharecroppers or ten
ant farmers. 

104 In 1967 reports to the Equal Employment Oppor
tunity Commission from the area, blacks accou~ted for 
only 22 percent of industrial jobs. 

,~, Hearing Before the U.S. Commission on Civil 
Rights, held in Montgomery, Ala., Apr. 27-May 2, 1968 
[hereinafter cited as Montgomery Hearing]. 
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town at Bellamy, Ala. This town provided 
rental housing for employees of the company's 
nearby sawmill. At the time of the hearing, 
the town was totally segr~gated; only eight 
of the 123 Negro houses had running water 
and inside toilet facilities, while every white
occupied house had running water and inside 
toilets.156 

Another large Government contractor in the 
hearing area was Alabama Power Co., which 
grossed about $2:5 million a year under a con
tract with the General Services Administra
tion. The company employed 5,394 persons, of 
whom just 472 were Negro; of these about 
three-fourths were in unskilled positions. The 
Commission learned that the company still 
maintained segregated facilities at locations 
in Birmingham, Ala.157 

Dan River Mills, another large Government 
contractor in the hearing area, manufactures 
uniforms for the Armed Forces. At its Green
ville, Ala. plant, the Commission found that 
white employees used restroom facilities on 
the inside of the building while Negro em
ployees used facilities on the outside.158 Of ap
proximately 200 employees only three were 

1154 The Commission also found several segregated 
churches, two segregated swimming pools, and a com
pany-owned Negro school house. Montgomery Hearing, 
supra note 155, at 391, 394-397. It should be noted that 
some change has taken place since the hearing. There 
is now one black foreman and six black assistant fore
men; from March 1969 to September 1969, 10 to 12 
promotions went to blacks. J. Williams, "Bellamy, 
Alabama-Company Town Revisited," Civil Rights Digest 
fall 1969, at 17. An official of the American Can Co., 
reported that as of June 1970 two black foremen were 
employed. 

m Montgomery Hearing, supra n. 155, at 414. In 1966, 
of the company's more than i,~0O craftsmen, only three 
were Negroes; 2 years later, at the time of the hearing, 
the number of Negro craftsmen had risen to four. From 
1967 to 1968, the proportion of the company's male em
ployees who were Negro actually declined. 

""A Negro witness, formerly employed at the plant, 
was asked whether he had been told not to use the 
inside f~cilities; he replied : 

"I was not told that I couldn't use any of the facili
ties. I was just pointed out the one to use." Id., at 38. 

The same witness testified that although there was 
a drinking fountain in the plant, he "was told that the 
other Negro employees always got a coke bottle to 
drink out of." Id., at 38. The plant manager of the mill 
testified that he was unaware of any segregation in the 
plant. Id., at 404. 

Negro--a watchman, a warehouseman, and a 
truck driver doubling as a janitor.159 

Finally, officials of Allied Paper Co., a large 
GSA contractor in the hearing area, testified 
that they believed th.eir company to be in com
pliance with Federal equal employment re
quirements. Operating a pulp and papermill 
in Jackson, Ala., the company employed a per
sonnel manager who reported that 47 out of a 
total of about 445 employees were Negro and 
that none of the Negroes ·was part of clerical 
or supervisory personnel.160 

At a December 1968 Commission hearing in 
San Antonio, Tex., it was discovered that less 
than 15 percent of the employees of South
western Bell Telephone Co. were members of 
minority groups. In fact, only 12 of the 626 
craftsmen, less than 2 percent, were Spanish 
surnamed despite the fact that the company 
headquarters is in San Antonio, a city which 
is more than 40 percent Mexi~n American.161 

Another major Government contractor, the 
El Paso Natural Gas Co., presented a similarly 
distressing picture. Most of the company's em
ployees are located in west Texas and New 
Mexico, areas with large numbers of Mexican 
Americans. Yet of its 5,612 employees only 
237, less than 5 percent, were Mexican Ame;r
icans, and of the company's nearly 1,500 offi
cers, managers, professionals, and technicians, 
only 20, less than 2 percent, were Mexican 
American.162 

At the Commission's hearing in St. Louis, 
Mo. on January 15-17, 1970, the Commission 
found that the Chrysler Truck Assembly Plant, 
a Federal contractor in suburban St. Louis, em
ployed 1,420 persons, of whom 204 were black. 
Of those, 187 were in assembly line jobs.163 The 
Commission also found that the McDonnell 
Douglas Corp., a holder of a multibillion dol
lar Department of Defense contract, employed 
a total of 33,007 employees, of whom 2,507 
or 7.6 percent were black. Of the more than 
11,000 officers, managers, and professionals, 

,.. Id., at 401-02. 
, .. Id., at 427-429. 
m Hearing Before the U.S. Commission on Civil 

Rights, held in San Antonio, Tex., on Dec. 9-14, 1968, 
at 593, [hereinafter cited as San Antonio Hearing]. 

lit! Id., at 1078. 
1113 Trani,;cript of Hearing Before the U.S. Commission 

on Civil Rights, held in St. Louis, Mo., Jan. 14-17, 1970, 
[hereinafter cited as St. Louis Hearing]. 
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fewer than 1 percent were black. Yet the es
timated black population of the city of St. 
Louis, which 1s located within 10 miles of the 
McDonnell Douglas installation, is 43. 7 
perce:Q.t.16' 

Some of the discriminatory acts denying mi
nority citizens equal employment. opportunity 
are personal and overt, but the most significant 
and omnipresent type is in~titutional or sys
temic-discriminatory practices that operate 
automatically to impede minority access to 
employment opportunity. For example, in cases 
where an employer or union relies for recruit
ment mainly upon word-of-mouth contact, 
minority pe:r;sons, who have less access than 
nonminority persons to established informal 
networks of employment information, are nec
essarily denied equal access to available oppor
tunities. Recruitment carried out through 
schools or colleges with a predominantly ma
jority group enrollment also inevitably excludes 
minority group applicants. 

By the same token, qualifications not substan
tially related to job needs unfairly penalize 
minority group persons with limited education 
and little job experience. In addition, minority 
employees who have been assigned to "tradi
tional" jobs or departments are not afforded 
equal access to training opportunities or 
advancement within the organization. These 
factors, too, represent continuing obstacles to 
equal job opportunity. 

C. The Executive Orders 
I. PRIOR EXECUTIVE ORDERS 

Executive action to prevent employment dis
crimination by Government contractors began 
with Executive Order 8802, issued by Presi
dent Franklin D. Roosevelt on June 25, 1941.165 

'" Id. A review of employment patterns of 12 of the 
largest Department of Defense contractors, wlio had 
1.4 million employees and $9.5 billion dollars in con
tracts in 1968, showed distinct under-utilization of 
minority employees in total employment and extremely 
few minorities in professional or managerial positions. 
The A. Philip Randolph Institute, The Reluctant Guwrd
ians: A Survey of the Enforcement of Fe<leral Civil 
Rights Laws (prepared for the Office of Economic Op
portunity, 1969) ch. 1, at 31-35. 

285 Executive Order 8802 (1941). See generally, U.S. 
Commission on Civil Rights, Employment vol. 3 (1961). 
This first Executive order established a five-member, 
Fair Employment Practice Committee (FEPC), re
sponsible solely to the President. The order applied to 

It was superseded by Executive Order 9346, 
issued on May 27, 1943, which was in effect 
until June 28, 1946.166 No further significant ef
fqrt was made to require nondiscrimination in 
employment by Federal contractors until 1951 
when President Harry S. Truman issued Ex
ecutive Order 10308 which created an 11-man 
Committee on Government Contract Compli
ance to study the effectiveness of the existing 
compliance programs.167 Its report, with more 
than 20 recommendations,168 was provided to 
the President at the end of his term of office 
and was the basis for issuance of President 
Dwight D. Eisenhower's Executive Order 
10479.169 This order, however, like all its pred
ecessors, did not specifically provide for the 
use of sanctions in the case of noncompliance.17° 

all defense contracts, but provided no enforcement 
power to the committee. The Committee, in effect, sus
pended operations in early 1943. 

""Executive Order 9346 (1943). This order applied 
to all Government procurement contractors and was 
administered by a new seven-man FEPC. The Com
mittee lacked power to enforce its decisions except by 
negotiations, moral suasion, or the pressure of public 
opinion. 

m Executive Order 10308 (1951). 
,.. One of the recommendations called for contracting 

agencies to enforce the nondiscrimination clause, if 
conciliation failed, by termination of contracts and 
debarment from further contracts. The President's 
Committee on Government Contract Compliance, Equal 
Employment Opportunity (terminal report) 70 (1953). 

180 Executive Order 10479 (1953). The order created 
a 15-man President's Committee on Government Con
tracts, headed by Richard M. Nixon, then Vice Presi
dent. The Committee functioned basically in an ad
visory and consultative capacity with the pr~mary 
responsibility for investigating complaints, making 
compliance reviews, and securing compliance resting 
with the contracting agencies. 

"
0 As a result of contracting agencies relying solely 

on persuasion, conciliation, and mediation to obtain 
compliance, in 1957, Vice President Nixon wrote to 
the head of each contracting agency requesting adop
tion of a firmer approach, i.e., the denying of new con
tracts, where conciliation failed to bring a contractor 
into compliance. Although General Instruction Number 
2, issued by the Committee on October 1957, provided 
procedures for finding a company ineligible to receive 
a Government contract, it does not appear that any 
contracting agency ever denied a contract on the basis 
of a company's employment practices and no contract 
was ever terminated for failure to comply with the 
nondiscrimination clause. See, President's Committee 
on Government Contracts, Five Years Of Progress, 22 
(1958) and Fourth Annual Report of Equal Job Op
portunity 6-7 (1957). 
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Executive Order 10925, issued by President 
John F. Kennedy on March 6, 1961,171 for the 
first time set out strong and specific pen~lties 
for noncompliance, and centered ultimate en
forcement responsibility in a single adminis
trative unit.1 2 Although the order had impor• 

tant potential because of its sanctions, it ·aid 
not bring about significant changes because its 
penalty provisions were never employed. 

The prohibitions required by all these Ex
ecutive orders were extended to Federal and 
federally aided construction projects on June 
22, 1963, when President Kennedy issued Ex
ecutive Order 11114.173 

2. EXECUTIVE ORDER ll246 
a. Administrative Structure 

President Johnson's Executive Order 11246 
of September 24, 1965, like its predecessor, 
covers both Federal procurement 174 and Fed
eral and federally assisted construction con
tracts.1

• 
5 The new Executive order established 

a new administrative arrangement, with the 

m Executive Order 10925 (1961). 
"" The order established a President's Committee on 

Equal Employment Opportunity, under the Chairman
ship of Lyndon B. Johnson, then Vice President, with 
overall responsibility and authority for implementing 
the order. Although the contracting agencies were still 
considered primarily responsible for enforcement, the 
Committee was authorized to assume jurisdiction over 
any complaint alleging a violation of the order and to 
conduct compliance reviews of Government contractors; 
it also had final authority over the imposition of sanc
tions. On paper, the order embodied most of the rec
ommendations made by President Truman's Committee 
on Government Contracts. See discussion in note 168, 
supra. 

"'Executive Order 11114 (1963}. 
m Federal procurement- refers to Federal service and 

supply contracts other than construction contracts. 
Office of Federal Contract Compliance regulations de
fine a "Government contract" as any agreement between 
a contracting agency, i.e., any Federal agency which 
enters into contracts, and any person for the furnish1ng 
of supplies and services to the Federal Government. 
The term "services" includes, for example, utilities 
(gas, telephone, and electricity}, construction, transpor
tation, research, insurance, and fund depository. 41 
C.F.R. 60-1.3(g} (m}. 

"'Executive Order 11246 (1965). Part II is entitled 
Nondiscrimination in Employment by Government Con
tractors and Subcontractors. Part III is entitled Non
discrimination Provisions in Federally Assisted Con
struction Contracts. Part I covers Federal employment. 
A ban against sex discrimination has been added, ef
fective October 1968. 

Secretary of Labor, rather than a Presidential 
committee, charged with supervising and co
ordinating the activities of the contracting 
agencies. The contracting agencies maintained 
primary responsibility for obtaining compli
ance.176 

The Secretary of Labor was empowered to 
issue regulations implementing the order, in
vestigate complaints, conduct compliance re
views, hold hearings, and impose sanctions.177 

The Secretary also has authority to virtually 
direct contracting agencies to conduct such 
complaint investigations, compliance reviews, 
hold hearings, and impose sanctions as he deems 
necessary for implementation of the order.118 

An Office of Federal Contract Compliance 
(OFCC) was established in the Office of the 
Secretary of Labor on October 5, 1965, to ad
minister the new Executive order.179 

b. Scope and Coverage 
(I) Employers • 

Executive Order 11246 is addressed most di
rectly to employers-those who are Govern
ment contractors.. Like its predecessor, it not 
only requires that all F~deral contractors as
sure the Government they will not discriminate 
in employment practices, but that they will 
undertake affirmative action to assure that non
discriminatory practices are followed in all 
areas of employment.180 The order also in.di-

11 Executive Order 11246 (1965). Sec. 201 and 205.• 

The designation of the Department of Labor as the 
responsible agency for contract compliance is not a 
complete break with tradition because the Department 
of Labor has been involved with contract compliance 
since 1953, when the Secreta1y was first designated 
vice chairman of the President's Committee on Equal 
Employment Opportunity (PCEEO). President 
Kennedy extended the Secretary's duties to general 
supervision and direction of the work of the PCEEO. 
Executive Order 10925, p. I, sec. 102(b). 

111 Executiv~ Order 11246 at sec. 201, 206, 208, and 
209. 

1
'" Executive Order 11246 at sec. 205, 206, 208(b), 

and 209. 
110 Secretary of Labor, Secretary's order 26-5, Oct. 5, 

1965. 
180 Executive Order 11246 (1965), sec. 202(1). The 

concept of affirmative action was further clarified in • 
OFCC's regulations, issued May 28, 1968, which noted 
that affirmative action programs are required to correct 
problems identified. In the preparation of his plan a 
contractor is required to complete a thorough minority 
group personnel utilization evaluation including up
grading, transfers, and promotions. 41 C.F.R. 60-1.40. 
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cates that all the facilities of a contractor are 
covered by its provisions 181 even if only one 
of them is engaged in work on a Federal con
tract. It further requires that the contractor, 
unless exempted by the Secretary of Labor, 
obtain similar guarantees from his subcon
tractors.182 

The OFCC regulations which implement the 
Executive order require each executive depart
ment and agency administering a program of 
Federal financial assistance in the nature of a 
grant, loan, insurance, or guarantee involving 
a construction contract, to obtain from these 
contractors assurances identical to those re
quired of direct Government contractors.183 

An _equal employment opportunity clause is 
required in all contracts and subcontracts ex
cept those under $10,000.184 In federally assist
ed construction contracts, the total amount of 
the contract or subcontract, and not the amount 
of the Federal financial assistance, determines 
whether the clause is required. Open-ended 
and similar-type contracts. must include the 
equal employment clause if the total amount 
purchased by the Federal agency thereunder 
exceeds $10,000. Contracts for work to be 
performed outside the United States and 
contracts with State and local governments 
generally are not required to include a nondis
crimination clause regardless of their size.185 

The Director of the Office of Federal Con
tract Compliance il;! empowered to exempt any 
agency or contractor, in a specific contract or 
group of contracts, from the requirements of 
including the nondiscrimination clause, if he 

181 Executive Order 11246 (1965), sec. 204. 
1
"' Executive Order 11246 (1965), sec. 202(7) and 301. 
=41 C.F.R. 60-1.4(a),(b). 
,.. 41 C.F.R. 60-1.5. It is unfortunate that the 1."e

quirement of affirmative action to undo past employment 
discrimination and to assure true equal opportunity is 
limited to those contractors with contracts of $10,000 
or more. Even contractors with 25 or more employees 
with no Government contracts at all are prohibited by 
Title VII of the Civil Rights Act of 1964 from discrimi
nating in their employment practices. The point of the 
matter is that OFCC is charged with the responsibility 
for assuring that Federal funds are not unconstitution
ally disbursed through contracts with discriminatory 
contractors, and the $10,000 minimum for application 
of the Executive order is an unjustifiable and arbitrary 
limit. 

- 41 C.F.R. 60-1.5(a). 

finds that "special circumstances in the na
tional interest" require it. 186 

(2) Unions 
The Executive order, while not addressed 

directly to labor unions, nonetheless affects 
them.181 It requires a contractor to inform the 
labor union or the representative of the work
ers with which he has a labor contract that 
he has equal employment commitments under 
the Executive order. No explicit obligations 
are undertaken by the employer to assure that 
the union does not discriminate. Nor does the 
order force a union to accept any equal em
ployment obligations, although the Secretary 
of Labor is directed to use his best efforts 
to cause a labor union performing work for a 
contractor to cooperate in implementing the 
affirmative action plan.188 

A contractor with a collective bargaining 
agreement must submit in its compliance re
port information showing how the unions' 
policies and practices affect the contractor's 
ability to comply with its equal employment 
obligations. Refusal° on the part of a union to 
comply in furnishing needed information must 
be disclosed to OFCC, accompanied by an in
dication of the contractor's efforts to comply 
with the disclosure requirement. In the case 
of a union's failure to cooperate in furnishing 
information or its interference with the affir-

195 41 C.F.R. 60-1.5(b) (1). Notwithstanding the power 
of the Director to make national interest exemptions, 
each individual agency head may also award a contract 
without a nondiscrimination clause where he makes a 
determination that the national security is involved. 41 
C.F.R. 60-1.5(c). In the case of both national interest 
and national security exemptions, the Director of OFCC 
may withdraw the exemptions upon his own initiative; 
however, where a ·national security exemption has been 
granted by an agency, the Director of OFCC may not 
affect any contracts granted by the agency during the 
time the exemption was in effect. 41 C.F.R. 60-l.5(c) 
and (d). Although exemptions under the national secur
ity and the national interest provisions have not been 
used, it is undesirable to maintain such exemptions 
in the regulations unaccompanied by precise guidelines 
explaining what the terms mean, and procedures for 
review and evaluation of the use of the exemptions. 

1111 The Executive order amends Title 41 of the Code 
of Federal Regulations-Public Contracts and Property 
Management-arid thus deals with obligations of Fed
eral contractors. The order therefore does not speak to 
obligations of unions unless they are Federal con
tractors. 

188 Executive Order 11246 (1965), sec. 207. 
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mative action program, the Secretary of La
bor may report to the Equal Employment 
Opportunity Commission, the Department of 
Justice, or the National Labor Relations Board, 
actions which violate Title VII of the Civil 
Rights Act of 1964 or the National Labor Re
lations Act and recommend action be taken.189 

If any other agency's regulations or any other 
Federal laws are violated by the union's dis
criminatory conduct, the Secretary of Labor 
may also notify the appropriate agency. 

OFCC's Order No. 4,190 spelling out the mean
ing of affirmative action, requires an employer 
to meet with union officials to inform them of 
his affirmative action responsibilities and 
request union cooperation 'in effecting the 
program.191 The employer must also include 
nondiscri:qiination clauses in his collective bar
gaining agreements and seniority clauses in 
union contracts.192 All contractual provisions 
between the CQntractor and the union must be 
reviewed by the contractor to insure that they 
are not only nondiscriminatory but will not 
evoke a discriminatory reaction.193 Since dis
crimination by a labor organization in its 
membership policies or failure of a union to 
represent minority group members fairly is a 
violation of Title VII, which would affect the 
employment practices of a contractor, such 
discrimination may also fall under the Ex
ecutive order. 
(3) Employment Agencies 

In most situations, the Executive order only 
indirectly affects the practices of employment 
agencies. A Federal contractor assures, as part 
of the equal e:mployment opportunity clause, 
that he " . . . will, in all solicitations or ad
vertisements for employees placed by or on be
half of the contractor, state that all qualified 
applicants will receive consideration for em
ployment without regard to race, creed, color, 
or national origin." 194 Furthermo~e, the con-

180 Executive Order 11246 (1965), sec. 209(a). 
190 For a discussion of the implementation of order No. 

4, see p. 60 infra. 
"'41 C.F.R. 60-2.21(a)(6). 
,.. Id., at 2.25(£) ('7). 
113 Id., at 2.21(a) ('7). 
a141 C.F.R. 60-1.4(a)(2). OFCC Order No. ,4, the 

affirmative a~tion guidelines, recommends that the con
tractor "inform all recruiting sources verbally and in 
writing of company policy, stipulating that these 

tractor undertakes an affirmative obligation to, 
insure that the applicants employed have not 
been selected on the basis of race or other pro
hibited factors. These obligations may be in
terpreted as prohibiting a contractor from 
utilizing an employment agency that refuses 
to refer employees to him on a nondiscrimina
tory basis. However, the primary responsibility 
of guaranteeing equal employment opportunity 
rests with the contractor and cannot be shifted 
to an employment agency. Only those agencies 
servicing Federal contractors are affected by 
these provisions of the order. 

An employment agency has a much clearer 
obligation when it has an agreement with a 
contractor under which the agency supplies 
the work force for the Federal job. In such 
cases the compliance report which is required 
to be filed by the contractor must indicate the 
employment agency's employment practices. 
In addition, the agency must submit informa
tion in writing showing that its practices 
and policies are nondiscriminatory and declar
ing that it will affirmatively cooperate with 
the contractor in carrying out his equal em
ployment responsibilities or that the terms and 
conditions by which 'it will recruit and emplo,y 
under its contractual agreement will conform 
to the purposes of the Executive order.195 

These obligations require the contractor not 
to utilize an employment agency refusing to 
refer employees to him on a nondiscriminatory 
basis. When an employment agency interferes 
with the equal employment purposes of the 
order, a contractor, despite a contractual agree
ment between the agency and himself, must 
terminate further dealings with the agency. 

In instances where an employment agency 
directly refuses to comply with the equal em
ployment obligations of the Executive order or' 
where, during the course of the execution of 
the Federal contract, it fails to cooperate in 
carrying out the purposes of the order, the Di-

sources actively recruit and refer minorities for all 
positions listed." 41 C.F.R. 60-2.21(b) (1). 

""'Executive Order 11246 (1965), sec. 203(d) and 41 
C.F.R. 60-1.9. Nothing in the Executive order would 
prevent the employment agency from discriminating 
with regard to other employers to whom it may supply .. 
personnel. Likewise, a contractor is not prevented from 
using employment agencies who discriminate as long 
as that agency agreed not to discriminate in its referral 
policies with regard to the contractor. 
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rector of OFCC may notify EEOC, the De
partment of Justice, or other appropriate Fed
eral agencies, to obtain effective relief under 
Title VII ·or any other Federal law which may 
have been violated. 
(4) Testing 

The requirements for an acceptable testi:µg 
program under the Executive order and Title 
VII appear to be substantially the same. 

Each contractot is required to provide evi
dence showing the tests used have predictive 
value or significantly evaluate the skills re
quired in the precise jobs for which the test 
is administered. Many contractors rely exclu
sively on test results to make employment and 
promotion decisions. This is desirable if, in 
fact, the tests are result-oriented and not dis
criminatory in effect. The guidelines issued by 
the Department of Labor assert, however, that 
there has been ". . . a notable increase in 
the incidence of doubtful testing practices 
which, experience indicates, tend to have 
racially discriminatory effects." 196 In order to 
remedy the situation, OFCC published the 
guidelines ·requiring that tests be valid indices. 
of performance potential.197 

(5) Seniority 
The Executive order, through implementation 

of Order No. 4 and the June 1969 Philadelphia 
Plan,198 has been interpreted as prohibiting 
seniority systems which exclude minorities 
from employment or deprive them of promotion 
rights. This determination is essentially the 
same under the requirements of Title VII. 

The seniority policy rule of OFCC was for
mally communicated to all contract compliance 
officers in a memorandum of August 8, 1968.. It 
developed from Court decisions in the U.S. v. 
Crown Zellerbach and Quarles v. Philip Mqrris 
cases which defined discriminatory seniority 
systems and determined they violated ·Execu
tive Order 11246, as well as Title VII of the 
Civil Rights Act of 196~. OFCC stated that 

1 
.. 33 Fed. Reg. 14392 (1968). 
=33 Fed. Reg. 14392 (1968). The recently issued 

Order No. 4, although not extensively dealing with 
testing, requires that tests be validated. 41 C.F.R. 
60-2.23(b)(7). Furthermore, since a total evaluation of 
the minority employment must be done under Order 
No. 4, testing evaluation is only one aspect of the re
qµirement. 

10 See discussion of Order No. 4, p. 60, and the Phil• 

adelphia Plan on pp. 50, 63-64, infra. • 

discriminatory seniority systems, previously 
permitted by contractors, were unacceptable 
and not negotiable as principles or as to the 
extent of remedy required; only the method 
of remedy was to be open to discussion.199 

Order No. 4 requires in-depth analysis of 
seniority practices and the seniority provisions 
of union contracts to determine whether such 
plans result in underutilization of minority 
group members.200 In situations where sen
iority provisions contribute to discriminatory 
employment practices the employer must under
take corrective action. 201 

The Department of Labor, in issuing the 
Philadelphia Plan,202 maintained that it was 
necessary because of the long-s~nding history 
of discrimination by contractors and, more 
importantly, by construction craft unions in 
Philadelphia. Unions were, as a practical 
matter, the exclusive source of labor for the 
contractors. Where, because of past discrimi
nation, maintenance of apparently neutral 
hiring principles, such as referral by se.niority, 
perpetuates the effects of the past, the Execu
tive order is violated. Thµs, under the Phil
adelphia Plan, a contractor may not justify 
his faiJure to meet the minority employment 
goals on grounds of the union's seniority sys
tem. The union, itself, regardless of its senior
ity system, must make an affirmative effort to 
refer minority employees. The absence of such 
~n affirmative effort may result in the con
tractor being directed to draw his employees 
from a source other than the union. 

109 Memorandum from Ward Mccreedy, Acting Di
rector, OFCC to contract compliance officers, "Discri
minatory Seniority Systems," Aug. 8, 1968. 

..,. 41 C.F.R. 60.2-23(a) (6). 
2
• 
1 41 C.F.R .. 60.2-23(b) (11). 

202 The Philadelphia Plan, which applies to all Federal 
and federally assisted contracts for projects in the 
Philadelphia metropolitan area valued in excess of 
$500,000, states that no contracts or subcontracts shall 
be awarded . . . unless the bidder submits an ac
ceptable affirmative action program which shall include 
specific goals of minority manpower utilization. In fact, 
in an order issued Sept. 23, 1969, as guidelines to the 
revised Philadelphia Plan, percentage ranges of ac
ceptable levels of minority employment were adopted 
for each of the next 4 fiscal years. Failure to meet the 
designated percentages requires that the employer 
demonstrate that he made every good faith effort to 
meet the goals. A failure to make such a showing will 
subject the -contractor to the sanctions available to 
OFCC. 
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D. Office of Federal Contract Compliance 
(OFCC) 

I. EARLY RESPONSE OF OFCC (1965-68) 
a. Procurement -Contract Compliance 

Executive Order 11246 carries significant 
potential for having a major impact on the 
problem of unequal job opportunities faced by 
minority groups. In its first 5 years, however, 
it has not fulfilled this potential for a number 
of reasons. 

The staff of OFCC and the contracting 
agencies devoted to this program have been 
numerically inadequate. In 1967, OFCC main
tained a small full-time staff of 28 in Wash
ington,203 while the contracting agencies em
ployed only 228' fu,11-time contract compliance 
specialists plus 40 others who devoted more 
than half-time to this activity.204 

From the beginning, OFCC has had a Di
rector, a Deputy Director, and two major units: 
Contract Compliance [Procurement] and Con
struction Contract Compliance. An Assistant 
Director for Construction, with one assistant, 
supervised the area coordinators who, begin
ning in April i965, were stationed in more than 
a dozen large metropolitan areas to assist the 
contracting agencies in obtaining comp,liance 
from construction contractors.205 The Contract 

203 R. Nathan, Jobs and Civil Rights, (prepared for 
the U.S. Commission on Civil Rights by the Brookings 
Institution) 101 (1969). The data are for fiscal year 
1967. A small additional staff supported the private 
"Plans for Progress" program, which attempted by 
purely private voluntary means to improve equal em
ployment opportunity. This support was provided for 
in sec. 402 of the Executive order. 

"°' Id., at 113. The Department of Defense, at the time 
of the Commission's hearing in Montgomery, Ala., had 
a contract compliance staff of 11 professionals with 
responsibility for monitoring the compliance of more 
than 5,800 contractor facilities in the seven States and 
Puerto Rico that make up its southeast region. To 
supervise equal employment opportunity in GSA con
tracts in the amount of $1,350,400,000, GSA provided 
three professionals in Washington and 10 compliance 
investigators in the field. Only one investigator covered 
the entire seven-State region, and he devoted a portion 
of his time to matters other than contract compliance. 
For a more detailed discussion of agency staffing, see 
pp. 76-81 infra. 

2°" The area coordinators were to assist in the appli
cation of uniform compliance standards by the con
tracting agencies with construction contracting re
sponsibilities. Although they report to OFCC, the funds 
for their salaries are paid by the contracting agencies. 

Compliance Unit consisted of seven senior 
compliance officers and seven assistant com
pliance officers responsible for liaison with the 
26 contracting agencies. Their job was to 
establish governmentwide goals, targets, and 
priorities; review selected preawards, followup 
comp,Iiance investigations ·and complaint in
vestigations; participate in the most signi
ficant contract compliance negotiations con
ducted by the agencies; and monitor the 
manner in which the compliance agencies im
plement their own compliance programs. Be
cause of insufficient staff,206 the informal nature 
of the relationship between OFCC and the 
agencies,207 and, in relation to the other duties 
of OFCC, the lower priority assigned to the 
monitoring function, 208 comprehensive agency 
compliance program evaluations received scant 
attention, In fact, agency evaluations by OFCC 
appeared superficial and were conducted on an 
ad hoc basis.209 

The gross lack of staff of OFCC and the 
agencies had obvious effects on the agencies' 
ability to perform their roles in this area. 
This was both a cause and effect of the reluct
ance of agencies , to take vigorous contract 
compliance action. 210 

The rationale for separating construction compliance 
from other contract compliance is bas~d on the different 
nature of construction employment. Construction em
ployment begins and ends with the contractor _l!aving no 
control of employment opportunities for particular in
dividuals once his project is complete. See pp. 57-58 
infra for current structure. 

208 Interview with Leonard Bierman, Senior Compli
ance Officer, OFCC, Nov. 27, 1969. Interview with 
Robert Hobson, Senior Compliance Officer, OFCC, Dec. 
4, 1969. 

201 Interview with Ward McCreedy, Assistant Director 
for Contract Compliance, OFCC, Dec. 2, 1969; interview 
with Alex Estrin, Senior Compliance Officer, OFCC, 
Dec. 3, 1969. [It was felt that it is difficult for one 
cabinet agency to give orders to another. Furthermore, 
since OFCC staff had to work with the agencies on a 
regular basis, they could not afford to antagonize 
them.] 

208 Bierman interview, supra note 206. 
209 Id. McCreedy and Estrin interviews, supra note 

207; Response by 15 contract compliance agencies to a 
Dec. 23, 1969 Questionnaire from the U.S. Commission 
on Civil Rights. 

210 Leonard Bierman, an OFCC Senior Compliance 
Officer, testified at the Commission's Alabama hearing 
that, "95 percent of the contracting agencies' staff and 
attention and desires are aimed at awarding con
tracts ... [it is therefore necessary] to overcome 
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OFCC failed to exercise its own role eff ec
tively as leader or coordinator of the com
pliance effort. It did not even issue regulations 
until 21/2 years after it was created.211 Until 
recently, OFCC even avoided explicitly de
fining what was required by the order's man
date of "affirmative action". For example, in 
a January 1967 statement, Edward C. Sylves
ter, Jr., then Director of OFCC, defined 
affirmative action, not in terms of specific 
actions the contractor had to perform, but 
vaguely, in terms of undefined results that 
had to be achieved: 

Affirmative action is going to vary from time to time, 
from day to day, from place to place, from escalation 
to escalation. It depends upon the nature of the area 
in which you are located, it depends upon the kinds of 
people who are there, it depends upon the kind of 
business that you have. There is no fixed and firm 
definition of affirmative action. I would say that in a 
general way, affirmative action is anything that you 
have to do to get results. But this does not necessarily 
include preferential treatment. They key word here is 
"results." 212 

The failure of OFCC to provide specific 
guidance on affirmative action requirements 
gave rise to the use of indefinite or otherwise 
ineffectual standards by the contracting agen
cies. For example, a booklet published by the 
Department of Defense's Contract Adminis
tration Services, entitled Nondiscrimination in 
Employment, which appeared to be the prin
cipal Department statement on standards for 
compliance, failed to state any requirements 
at all. Instead, the book.let listed actions or 

this built-in resistance that we find in every contracting 
agency." Federal agencies are loathe to upset their 
relations with contractors. Effective enforcement might 
result in the disqualification of low bidders or other 
preferred contractors, or cause delays in the letting or 
performance of contracts. Alabama Hearing, supra note 
155, at 471. 

011 The regulations were finally issued on May 28, 
1968, although it had been indicated that they would 
be issued in early 1967. 1967 Plans for Progress Report 
75. Until the new regulations were issued OFCC con
tinued to use the regulation of its predecessor, the 
President's Committee on Equal Employment Opportun
ity. This delay may be one measure of the impotence 
of OFCC in the Federal bureaucracy. See pp. 60-61, 
infra, for a discussion of the latest clarification of af
firmative action by OFCC. 

212 Statement of Edward C. Sylvester, Jr. in Report 
of 1967 Plans for Progress Fifth National Conference, 
Jan. 23-24, 1967, at 73-74; also see Jobs and Civil 
Rights, supra note 203, at 92-93. 

practices which a contractor might undertake 
in support of the equal employment opportunity 
program. Further, the booklet stated that "the 
absence of any of these factors (including 
desegregated facilities and the eliminatior. of 
other forms of discrimination) does not noces
sarily establish a condition of noncompli
ance." 213 This uninformative and even mis
leading exposition of substantive compliance 
standards was an inadequate substitute for 
the guidance which was OFCC's responsi
bility-perhaps its most important responsi
bility-to provide. 

With regard to its leadership and coordina
tive role OFCC did not take aggressive and 
effective action to require contracting agen
cies to comply with their responsibilities 
under the order. In many cases OFCC was 
unaware of the fact that the agencies were not 
operating in accordance with its regulations 214 

and in some cases where the facts were known, 
it failed to insist upon strict compliance with 
policies.216 

Still another impediment to effective en
forcement was the inadequacy of the reporting 
system used in assessing employment practices 

213 Department of Defense, Defense Supply Agency, 
Nondiscrimination in Employment, November 1968. 

"' For example, the Alabama hearing disclosed that 
OFCC's directive creating a program of preaward 
compliance reviews by the agencies-potentially a most 
effective method for obtaining compliance-was no£ 
being carried out by the Department of Defense, in 
that 40 to 50 percent of the supposedly preaward com
pliance reviews in the Southeast region in fact were 
being conducted days or weeks after award of the 
contract. The Commission learned that in the 16 months 
prior to the hearing, in DOD's Southeast region, con
tract compliance officers in 95 percent of their com
pliance inspections said that a followup inspection was 
necessary; yet in only 10 percent of the cases was a 
followup inspection actually made. Alabama Hearing, 
supra, note 155, at 460. Interview with Kenneth W. 
Eppert, Chief, Office of Contract Compliance, Defense 
Contract Administration Services, Atlanta Region, 
Atlanta, Ga., Mar. 16, 1968. 

.,, For example, when the Commission's Alabama 
hearing uncovered serious problems of discrimination 
in Alabama facilities of the American Can Co., a Gen
eral Services Administration contractor, OFCC became 
involved in their :::esolution. But apparently by reason 
either of hesitance to exercise its supervisory authority, 
or of inadequate resources with which to do so, OFCC 
permitted GSA to adopt an enforcement course which 
was clearly inadequate. Also see discussion on textile 
industry compliance problems, pp. 73-74 infra. 
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of Government contractors. Companies subject 
to Title· VII of the Civil Rights Act of 1964 
and companies with substantial Federal con
tracts are required to submit annually an em
ployment data report called the "EEO-1" 
form. The report .gives employee statistics, by 
race or national origin, for each of the em
ployer's facilities. The data in general use were 
outdated. For example, in 1968, Federal agen
cies were relying principally on data from 
forms submitted in 1966. Moreover, the agen
cies did not have reports covering all the 
facilities for which they were responsible.216 

Of even greater significance is the fact that 
current racial data on applications, hiring, 
and promotions, crucia,l for evaluating present 
employment policies, were not gathered sys
tematically. The official responsible for ad
ministering the Department of Defense con
tract compliance in the area compr1smg 
Alabama, Mississippi, and portions of neigh
boring States, indicated that .in 1968 less than 
a dozen of his 1,300 facilities were submitting 
special compliance progress reports giving such 
current data.211 

The ineffectiveness of the program, how
ever, was due at least as much to failure to 
impose sanctions on known noncomplying 
contractors, as to the lack of staff of OFCC 
and the agencies and OFCC's lack of leader
ship. All contract compliance efforts prior to 
Executive Order 11246 had been characterized 
by voluntarism-designed to achieve com
pliance by consultation and mediation without 
resort to sanction·s.218 This policy had been ap-

2
'" While GSA has responsibility for an estimated 

5,000 contractor facilitie_s, GSA has indicated that it 
has in its files EEO-1 forms covering only 1,600 facil
ities. Interview with Robert J. Harlan, contract pro
gram policy officer, GSA, Feb. 11, 1968. 

211 Eppert interview, supra note 214. 
218 Voluntarism was best exemplified by the Plans for 

Progress approach. The organization, whose members 
are private employers who pledged· compliance with the 
order, was serviced by Federal employees. It was 
established in 1961 as an "adjunct" to the President's 
Committee on Equal Employment Opportunity. There 
was considerable feeling at the time of President 
Kennedy's first Executive order that before it could be 
effectively enforced, it would be necessary to have 
leading Government contractors take voluntary action, 
thereby setting the climate for the Government to insist 
that other contractors follow suit. The program was not 
notable for its success. In 1969, the program was 

propriate initially because of OFCC's and the 
contracting agencies' need to establish policies, 
procedures, and ground rules and the need to 
inform compliance agency personne,l and con
tractors of the program's importance and the 
manner in which it was expected to operate. 

From its beginning, OFCC indicated its 
preference for enforcement as opposed to con
tinued emphasis on voluntarism.219 Notwith
standing this stated preference it was not 
until May 24, 1968 that first notices of de
barment were sent to contractors.220 At that 
time there had not been a single cancellation 
or termination because of a contractor's dis
criminatory policies. Furthermore, only two 
noncomplying contractors had been sued or 
recommended for suit; 221 the administrative 

merged with another private group, the National Al
liance of Businessmen, which had as its goal and 
purpose the provision of large numbers of full-time jobs 
for disadvantaged unemployed persons including minor
ities. 

2
'" For example, see Jobs and Civil Rights, note 203, 

at 102-03 supra. 
220 On May 24, 1968, notices of proposed debarment 

(ineligibility for future Federal contracts) were sent 
to five different contractors. They were: The Bethlehem 
Steel Corp., Timken Roller Bearing Co. (Columbus and 
Canton, Ohio), Allen-Bradley (Milwaukee, Wis.), B & P 
Motor Express (Pittsburgh, Pa.), and Pullman, Inc. 
(Bessemer, ~la.). Memorandum from Edward C. Syl
vester, Jr., Director, OFCC, to the Secretary of Labor, 
Debarment Hearings, May 24, 1968. 

The only subsequent debarment notices were sent in 
August 1968. On Aug. 5, 1968, a debarment notice was 
sent to Hennis Freight Lines, Inc. and on Aug. 8, 
1968, a debarment notice was sent to the Bemis Co., 
Inc.; both firms requested hearings within 10 days, but 
no further action has been taken, i.e., no hearings have 
been held and no .agreements reached. Interview with 
Gresham Smith, Assistant Solicitor of Labor, June 9, 
1970. 

DOD was the compliance agency for four of these 
contractors. B & P Motor Express and Hennis Freight 
Lines, Inc. were Post Office Department contractors 
and Bemis Co., Inc., was the responsibility of the De
partment of Agriculture. Hearings were actually held 
for Bethlehem, Timken, and Allen-Bradley-and agree
ments were reached with two others before a hearing. 
Timken is functioning under an agreement while Allen
Bradley is being considered for court action. Although 
the Bethlehem hearing is completed, no decision has been 
rendered. Interview with Robert Hobson, Senior Com
pliance Officer, OFCC, Apr. 15, ,1970. 

221 Interview with Barney Sellers, principal author of 
The Reluctant Guardians: A Sur'Vey of the Enforce
men~ of Federal Civ.il Rights Laws (prepared for the 
Office of Economic Opportunity, 1969), June 8, 1970. 
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authority to suspend contractors from Govern
ment business during pending of hearings had 
never been used; only; one hearing had been 
he.Id by a contracting agency since the start 
of the compliance program; 222 the Department 
of Labor was in the fifth year of negotiation 
with the only contractor it had found guilty 
of discrimination; 223 and enforcement cases 
were before the Department of Labor's Office of 
Federal Contract Compliance only after the 
agencies that had let the contracts failed to 
take action against the contractors.224 

The lack of utilization of sanctions by con
tracting agencies 225 forced OFCC to become 
involved in some of the most difficult negotia
tions of major noncompliance situations. For 
several reasons, including the paucity of 
OFCC's staff, this deference to OFCC in en
forcement actions caused many to believe that 
sanctions would be imposed only in exceptional 
cases and only with OFCC involvement. Fail
ure to make sanctions appear a likely result 
of noncompliance undermined all enforcement 
efforts in the early stages of implementing 
the order.226 Many compliance officers and con
tractors seemed to take the substantive pro
visions of the order casually and acted only 
when absolutely required to do so. In numerous 
cases, public exposure was the only vehicle 
which seemed able to bring about even minimal 
compliance.221 

=1d. 
... Id. 
"'" Memorandum from Edward C. Sylvester, and Smith 

interview, supra note 220. 
=A striking illustration of differences in agency 

treat:ni'ent of civil rights enforcement and its treat
ment of other responsibilities is afforded by the Depart
ment of Defense. Since 1964, DOD has cancelled more 
than 6,500 defense contracts for shortcomings in quality 
or production-yet it has never cancelled a single con
tract because of a firm's unfair hiring practices. This 
is typical of the behavior of the other contracting 
agencies. The A. Philip Randolph Institute, The Re
luctant GuaTdians: A Survey of the EnfoTcement of 
Fede,,.al Civil Rights Laws (prepared for the Office on 
Economic Opportunity) (1969) ch. 1 at 30. 

228 Kenneth Eppert, Chief, Contract Compliance for 
the Atlanta Region, Department of Defense, stated that 
unless all of a company's business was with the Fed
eral Government, it would not be •terribly concerned 
about timely compliance with the Executive order. 
Alabama Hearing, supra note 155 at 460-61. 

221 For example, see discussion on compliance failures 
regarding the textile firms agreements at pp. 73-74 

b. Construction Compliance 
From its inception, OFCC handled construc

tion contracts differently than supply con
tracts. Construction employment is temporary 
and no fixed site of operations exists. Further, 
construction contractors do not maintain em
ployee forces of workmen, instead they 
assemble the necessary crews for each job. 
The various construction trade unions have 
established hiring hal)s which are fully utilized 
by contractors and subcontractors. Job selec
tion in the union hall is usually based on (a) 
union membership and (b) seniority. For 
these reasons, plus the fact that there was no 
body of knowledge concerning methodology 
in securing compliance in the construction 
area,228 OFCC officials believed that a method 
other than regular compliance reviews would 
be needed to promote minority employment 
progress in this industry.229 • 

To coordinate compliance efforts of each 
agency with construction contracts, OFCC 
developed "special area plans'' in four cities: 
St. Louis, in January 1966 ; San Francisco, 
in December 1966; Cleveland, in February 
1967; and Philadelphia, in November 1967.230 

The St. Louis Plan resulted from local 
minority group agitation regarding job dis
crimination on a large constructjon job, the 
famous St. Louis Commemorative Arch, which 
received Federal funds and, potentially, could 

infra and the McDonnell Douglas case at pp. 74-76 
infra. Recently a Newport News agreement was held up 
by OFCC. Washington Post, Apr. 15, 1970. 

22
• Executive Order 11114 included construction as a 

responsibility of the President's Committee on Equal 
Employment Opportunity. No previous attempt had 
been made to establish any uniform approach to con
struction compliance and little was accomplished in 
this area by .the President's Committee. 

=Interview with Nathaniel Pierson, Deputy Assist
ant Director for Construction, OFCC, Nov. 27, 1969. 

=Beginning in 1965, area coordinators were estab
lished in more than a dozen metropolitan areas to try 
to improve minority construction employment within an 
entire labor market or metropolitan area. The four 
special area programs were developed to strengthen 
this approach and develop methods which might be used 
in other metropolitan areas. These plans or approaches, 
in their most comprehensive form, tried to set up1 a 
governmentwide construction plan for an area. All 
Federal agencies in selected areas with construction 
in progress or pending were expected to participate 
and the same rules and guidelines were to be used on 
all contracts. Hobson interview, supra note 220. 
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have provided job opportunities for many 
minority group persons. Prior to settlement, 
work was shut down severa.l times by recal
citrant unions, which were importing white 
craftsmen rather than hiring local minority 
craftsmen.231 In the end, a compromise plan 
was agreed to, permitting some minority group 
contractors to receive subcontracts on the job. 
Measured by results, the plan was a failure. 
Job penetration by minority groups into the 
St. Louis construction trades was small and 
temporary.232 Further, no methods or institu
tions to extend minority hiring to other con
struction jobs were developed. 

The San Francisco Area Plan also came 
about as a result of a large Federal fund com
mitment, the Bay Area Rapid Transit (BART) 
project.233 The area plan called for BART, a 
local public authority, to require all bidding 
construction contractors to comply with af
firmative action commitments previously es
tablished by the contracting agency (HUD) 
and OFCC. BART did not adequately enforce 
the program and significant minority entrance 
into the local building trades did not take 
place. Thus, this plan must also be judged a 
failure.234 

The Cleveland plan was not primarily aimed 
at one Federa;l project, but involved all Federal 
construction contractors in a seven-county 

:n Finally on Feb. 4, 1966, the Department of Justice 
filed suit against the Building and Construction Trades 
Council of St. Louis and local unions of the pipefitters, 
sheet metal workers, electricians, plumbers, and la
borers. 

=A Federal court suit charging discrimination and 
seeking remedial steps was finally won in September 
1969. The U.S. Court of Appeals for the Eighth Circuit 
in revising the decision of the U.S. District Court for 
the Eastern District of Missouri, found discrimination 
in actions of the sheet metal workers and the electric
ians, and outlined the steps to be followed by the Dis
trict Court to implement the holding. United States v. 
Sheet Metal Workers Int'l Ass'n., 280 F. Supp. 719 
(E.D. Mo. 1968), rev'd, 416 F.2d 123 (8th Cir. 1969). 
=For a full discussion of the San Francisco Plan, 

see Hearing Before the United States Commission on 
Civil Rights, held in San Francisco and Oakland, Calif. 
.on May 1-6, 1967, at 355-71. 

"" The latest report on BART from OFCC indicates 
that little has changed regarding employment of minor
ities by building contractors although a few contracts 
have gone to some minority group contractors. Inter
view with Nathaniel Pierson, Deputy Director for Con
struction, OFCC, June 12, 1970. 

area. -The plan's approach was sophisticated 
and required a preaward conference 235 at which 
contractors had to agree on a set of minority 
"manning tables" 236 for the job. The "manning 
tables" were project-connected, covering six 
building trades and containing modest requests 
in ratio to "local minority manpower re
sources. Federal pressure was exerted in 
support of the plan by postponing a number 
of federally financed construction projects 
when contractors with acceptable "manning 
tables" were not forthcoming. 

The Comptroller General, while not passing 
on the legality of "manning tables" as such, 
ruled on May 22, 1968, that companies cannot 
legally be asked to bid on federally assisted 
construction contracts unless they are first 
informed about the affirmative action obliga
tions which will run with the contract.23 Since• 

the "manning table" requirement was not in 
bid specifications but, rather, was developed 
by the contractor and contracting officials at 
a later date,238 the Comptroller Genera.I found 
it illegal. The ruling severely limited the ap
plication of "manning tables" in other metro
politan areas and thus the Cleveland plan 
could not be called a significant success.239 

The original Philadelphia Plan, which was 
modeled after the Cleveland Plan, required 
an effort by comp

1
liance agencies, coordinated 

by OFCC, to obtain a preaward- commitment 
on a detailed affirmative action plan which 
would result in an increase in minority em
ployment in eight technical trades.240 It was 

:as A preaward conference is a meeting between ap
parent low bidders and Federal officials, which is held 
prior to the acceptance of the winning bid. 

"'" "Manning tables" are the contractor's way of 
planning work for a job. These tables are established 
by trade and work week, indicating how many men of. 
each skill will be used at each noint in the project. 
Minority ''manning tables" noted how many of each 
working trade each work week would be members of a 
minority group. 

m 47 Comp. Gen. 666 (1968). 
.,. Once a low bidder for a contract was selected, a 

meeting or conference was held with the contractor 
prior to the official award of the contract, which is 
usually 30 days later. At these conferences the nature 
of the affirmative action requirements was discussed 
and the "manning table" commitment was negotiated. 

"'
0 Pierson interview, supra note 229. 

"'
0 The plan began on Nov. 30, 1967 and was directed 

by the Construction Contract Compliance Committee 
(CCC Committee) of the Philadelphia Federal Execu-
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based on a finding of significant discrimina
tion by building trade unions in the Phila
delphia metropolitan area and that voluntary 
efforts to change this situation had been in
effectual.241 

I 

Since the procedures of the November 1967 
Philadelphia Plan, like those of the Cleveland 
Plan, required that affirmative action require
ments be determined after bids were made, 
the Comptroller General on November 18, 1968, 
held it to be a viQlation of competitive bidding 
principles.242 This action temporarily ended the 
preaward approach to construction compliance. 
2. CURRENT OFCC ACTIVITIES 

After a slow and inauspicious first few 

tive Board (FEB), a metropolitan area committee of 
Federal regional office directors in the area who meet 
quarterly to deal with problems of mutual concern. 
OFCC, EEOC, the Community Relations Service of the 
Department of Justice, and the U.S. Attorney's Office 
were to participate and an OFCC area coordinator was 
designated by the CCC Committee to administer the 
program. The area coordinator was to attend all pre
award conferences with apparent low bidders when 
affirmative action programs were to be negotiated. All 
Federal agencies in the Philadelphia FEB were urged 
to participate and a report indicated that total Federal 
construction activity in Philadelphia for the 1967-68 
fiscal year was expected to equal $241 million. Report 
of Warren P. Phelan, Chairman, Philadelphia FEB, to 
all members FEB, p. A, at 2, p. B at 1-2, and p. C at 
7-8, Oct. 27, 1967. 

241 Minority employment opportunities in the Phila
delphia construction industry were extremely limited in 
the higher skilled trades. The eight locals most lacking 
in minority group representation had a combined 
membership of about 8,500-9,000, including between 
650-750 apprentices. Of these no more than 25-30 were 
minority journeymen and only 15 apprentices were of 
minority groups. Id., at p. C, at 2. 

"' The Comptroller General said : 
"Accordingly, in our view where federally assisted 

contracts are required to be awarded on the basi_s of 
publicly-advertised competitive bidding, award may not 
properly be withheld pursuant to the Plan from the 
lowest responsible and otherwise responsive bidder on 
the basis of an unacceptable affirmative action program, 
until provision is made for informing prospective bid
ders of definite minimum requirements to be met by 
the bidder's program and any other standards or 
criteria by which the acceptability of such program 
would be judged." 48 Comp. Gen. 326 (1968). 

This opinion was not enth:-ely unexpected because of 
the Comptroller General's opinion of May 22, 1968, 
which had held that there appea1:'ed to be a technical 
defect in bid specifications which included no statement 
of the minimum standards of affirmative action re
quired. 47 Comp. Gen. 666 (1968). 

years, OFCC began to take positive action. In 
May 1968, for the first time it began proceed
ings to debar five contractors from further 
Government contracts for noncompliance with 
the Executive order. In the same month it 
issued its first regulations, including a rela
tively specific section on affirmative action re
quirements. They obligated the contractor to 
analyze and identify problems of minority 
group utilization and, where deficiencies were 
found, to adopt specific goals and timetables 
for increasing minority group utilization.243 

Since then, OFCC has issued an order on non
discrimination in employment testing and 
other selection procedures, to be followed by 
covered contractors and a further order to 
clarify the affirmative action requirements of 
compliance agencies.244 

The Secretary of Labor announced in July 

"' 41 C.F.R. 60-1.40: 
"(a) Requirements of Programs. ... a necessary 

prerequisite to the development of a satisfactory af
firmative action program is the identification and. an
alysis of problem areas inherent in minority employ
ment and an evaluation of opportunities for utilization 
of minority group personnel. The contractor's program 
shall provide in detail for specific steps to guarantee 
equal employment opportunity keyed to the problems 
and needs of ~-nembers of minority groups, including, 
when there are deficiencies, the development of specific 
goals and time tables for the prompt achievement of 
full and equal employment opportunity. . . . 

"(b) TJ_tilization Evaluation. The evaluation of utili
zation of minority group personnel shall include the 
following: (1) An analysis of minority group repre
sentation in all job 'categories. (2) An analysis of hiring 
practices for the past year, including recruitment 
sources and testing, to determine whether equal em
ployment opportunity is being afforded in all job 
categories. (3) An analysis of upgrading, transfer and 
promotion for the past year to determine whether equal 
employment opportunity is being afforded. 

"(c) Maintenance of Programs. Within 120 days from 
the commencement of the contract, each contractor 
shall maintain a copy of separate affirmative action 
compliance programs for each establishment, including 
evaluationll of utilization of minority group personnel 
and the job classification tab1es, at ·each local office 
responsible for the personnel matters of such establish
ment . . . . A report of the results of such program 
shall be compiled annually and the program shall be 
updated at that time. This information shall be made 
available to representatives of the agency or Director 
upon request and the contractor's affirmative action 
program and the result it produces shall be evaluated 
as part of the compliance review activities." 

"'33 F.R. 14392 (1968); 41 C.F.R. 60-2 (1970). 
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1970 that goals and timetables would also be 
used to achieve equal job opportunity for 
women in Federal contract work.245 The pre
vious month, on June 3, 1970, the Department 
of Labor had issued sex discrimination guide
lines which apply to employment with ·Govern
ment contractors and subcontractors covered 
by Executiv,e Order 11246. Effective June 9, 
1970 they require written personnel policies 
which pledg,e that the employer will not dis
criminate on the basis of sex. The guideJines 
prohibit, among other things, distinction by 
sex in conditions of employment; distinction 
between married and unmarried women; 
penalties against women because they require 
time off for childbearing; maintenance of 
seniority lines and tests based solely on sex; 
and diff erin;g retirement ages by sex. Covered 
employers are also required to take affirmative 
action to recruit women for those jobs from 
which they had previously been excluded.246 

a. Organiza,tion and Staffing 
In May 1969, OFCC was transferred from 

the Office o,f the Secretary to the Wage and 
Labor Standards Administration, now calJed 
the Workplace Standards Administra~ion.247 

The transfe:r was reportedly made to increase 
the flexibility of OFCC manpower and improve 

2
" Departm1mt of Labor News Release, No. 11-366, 

July 31, 1970. 
2
'" 41 C.F.B;. 60-20 (1970). Executive Order 11375, 

issued Oct. la, 1967, which adds sex discrimination to 
the employment practices banned under Executive 
Order 11246, was effective on Oct. 13, 1968. To prepare 
for this an OFCC memorandum noted that the ap
proach of O:E'CC to "sex discrimination is the same as 
it is with respect to the other forms of discrimination 
covered by Executive Order 11246 . . . emphasis 
should be placed upon affirmative action and compliance 
reviews in a pre-award process." Seminars were or
ganized for compliance personnel on the subject of sex 
discrimination, to be held in Sept. 1968. Memorandum 
from Ward McCreedy, Acting Director, OFCC, to all 
contract compliance officers, "Implementation of Execu
tive Order ...", Aug. 8, 1968. 

!" Secretary of Labor's Order, No. 24-69 (effective 
May 19, 1969). The Wage and Hour and Public Con
tracts Divisions and the Division of Wage Determina
tions, Office of the Solicitor, were also transferred to 
the Wage amd Labor Standards Administration, ef
fective July 1, 1969. During the week of July 27, 1970, 
it was announced that the Wage and Labor Standards 
Administrat'ion had been renamed and reorganized. It 
is now called Workplace Standards Administration. 
The effect of this change on OFCC is not yet clear, but 
appears to be minor. 

the unit's status.248 Assistant Secretary of 
Workplace Standards, Arthur Fletcher, is the 
highest ranking black official in the Depart
ment of Labor.249 The Deputy Assistant Secre
tary, John L. Wilks, who is also black, is 
Director of o:ircc. 

A reorganization of OFCC, approved Feb
ruary 6, 1970, significant,ly alters t~e form 
and missions of the subunits of the office. The 
new organization is not completely staffed, 
but the major positions have been filled. Three 
major and two minor subunits have been 
created under the jurisdiction of Mr. Wilks 
and his deputy director.250 The three major 
Sll;bunits of OFCC are: the Office of Program 
Operations (OP), the Office of Technical As
sistance (OTA), and the Office of Program 
Review (OPR).251 The two minor subunits are 
the Special Projects Office and the Office of 
Plans and Programs.252 

2
'" Interviews with Robert Hobson, Senior Compliance 

Officer, OFCC, Nov. 17, 1969, and Nathaniel Pierson, 
supra note 229. It was also noted that the transfer was 
the first step in an eJtpected OFCC reorganization. 

"" Mr. Fletcher has shown a keen interest in effective 
enforcement of the Executive order. He has made mnn
erous public statements urging its vigorous enforce
ment. For example, when speaking before contract 
compliance officers from 26 Federal agencies on June 
23, 1969, Mr. Fletcher noted that it was apparent that 
the Executive order was not being adequately enforced 
in accordance with OFCC procedures. Those areas 
where "we have. been falling down must be immediately 
. . . corrected," he stated. On Mar. 30, 1970, at a 
human relations workshop for teachers in Phoenix, 
Ariz., Mr. Fletcher interpreted President Nixon's pro
nouncement on equal job opportunity in construction as 
presenting a "golden opportunity" to provide minorities 
with an appreciable portion of the 2 million new con
struction jobs expected to be created in the next 8 
years. He added that this effort wo.uld not be prefer
ential treatment but a deliberate effort to share national 
wealth with minorities. 

=As of September 1970, the position of Deputy Di
rector had been vacant for more than 6 months. Civil 
Service Commission approval for the position had not 
been granted as of Aug. 20, 1970. 

251 The units are headed by two whites and a black; 
there is no Mexican American or other Spanish-speak
ing professional in the Washington headquarters. In
terview with Robert Hobson, Senior Compliance Officer, 
OFCC, Apr. 15, 1970. 

=Organization Chart, dated Feb. 6, 1970. The Special 
Projects Office does not have its mission- defined, but it 
will be concerned with compliance agency technical 
1;ianagement problems as well as OFCC communication 
opportunities. 
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The Office of Program Operations has been 
divided into three divisions: Conciliation, Op
erations Support, and '!'raining. The concilia
tion division is concerned with establishing 
policies, procedures, and methods for imple
mentation of' affirmative action requirements 
by compliance agencies.253 The division also be
comes involved in affirmative action negotia
tions expected to result in landmark agree
ments. When required, the division approves 
or disapproves compliance agency recommen
dations for sanctions and hearings. 

The operations support division concentrates 
on surveillance, guidance, and evaluation of 
the Washington and regional offices of the 
contract compliance agencies, and a,lso pro
vides Washington-level coordination of the 
construction compliance programs.25

' 

·The training division is responsible for 
training OFCC personnel in Washington and 
the 11 regional offices created under the recent 
reorganization.255 It is also authorized to co
ordinate and direct special training programs 
for compliance agencies. The training will 
cover questions about contract awards and 
complaint investigations, compliance reviews, 
and methods of handling special problems of 
contractor management or unions.256 

The Office of Plans and Programs is concerned with 
providing overall policy guidance and dir.ection to OFCC 
and the compliance agencies. The Office is responsible 
for OFCC budget preparation and budget coordination 
with compliance agencies. It is also concerned with the 
development of long range objectives while maintaining 
a continuing review of the impact of OFCC policies. 
OFCC Mission and Function Statements Feb. 6, 1970; 
Hobson interview, supra note 251. 

'" OFCC :Mission and Function Statements, supra 
note 252. 

254 Id. The surveillance or monitoring plan is expected 
to be based on a target selection system (a method for 
selecting contractor facilities to be reviewed) which it 
is hoped will select suitable industries for each of the 
compliance agencies to concentrate their efforts. The 
operations support division is particularly responsible 
for directing the compliance agencies to develop and 
effectively implement programs for complaint investiga
tions, preaward compliance reviews, postaward reviews, 
and followup reviews. 

'"Id. The r~rganization of Feb. 6, 1970, established 
11 regional offices which incorporate all the previous 
functions of area coordinators plus technical assistance 
responsibilities with regard to procurement contract 
compliance. 

... Id. As of Aug. 25, 1970, the division will have 
"three professionals including a Director of Training, 

The principal task of the Office of Technical 
Assistance (OTA) is .. to supei-vise and direct 
the 11 regional offices,257 thereby assisting re
gional agency personnel to develop and imple
ment industry compliance programs. OTA 
continues the previous work of the area co
ordinators in helping the compliance agencies 
develop cooperative, areawide affirmative ac
tion programs in the construction industry, 
which impose uniform requirements on all 
construction contractors performing on Fed
eral or federally assisted contracts.258 In addi
tion to these tasks, OTA will develop a com
prehensive agency, construction contractor, 
and industry reporting system, to determine 
minority group employment in covered indus
tries and the rate of improvement in the 
future.259 

The Office of Program Review (OPR) is 
concerned with: (1) evaluating the effective
ness of OFCC policy and agency programs 
which implement that policy through field in
vestigations of selected contractor facilities, 
(2) evaluating new policy and technical pro-

a Training Officer, and an Employee Development Of
ficer. Thus far, o:qe of the positions has been filled." 

The specific purposes "include (1) an employee de
velopment program for OFCC and the contracting 
agencies, (2) an orientation and training component 
[as a part of] all OFCC issuances relating to new 
policies, programs, standards, and procedures ... and 
(3) a comprehensive training course for agency com
pliance officers." 

OFCC indicates that, "[e]ach of these activities will 
be undertaken in such a manner as to overcome past 
obstacles to effective training. For example, in the past, 
the OFCC operated in connection with the Civil Service 
Commission a comprehensive training course of one 
weeks duration. These courses were offered on the 
average of one e_ach 6 weeks. The major problem was 
that many of the contracting agencies would not per
mit their compliance officers to implement the knowledge 
gained through ·the training course." The intention is 
"to resolve this problem by obtaining a commitment at 
the highest level of the contracting agencies that all 
OFCC policies, programs, standards, priorities, pro
cedures, etc., will be adhered to. This commitment will 
be obtained prior to undertaking the training effort." 
Memorandum from Robert R. Hobson, Director, OPA, 
OFCC, to George Travers, Economist, OFCC, Aug. 25, 
1970. 

.. , OFCC Mission and Function Statements, Feb. 6, 
1970. 

... Hobson interview, supra note 251. 
250 O_FCC Mission and Function Statements, supra 

note 257. 
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posals through field tests, and (3) investigat
ing and assisting in conciliation efforts when 
the resolution of contractor compliance prob
lems establi:shes a new precedent or has other 
national impact. 260 

The new ·organization has been structured 
in anticipation of increased staffing levels. 
While staffing of these three offices is not com
plete, for fiscal year 1971, OPO is expected to 
have a staff of 25 professional and clerical 
personnel; OTA is scheduled to have 11 re
gional directors and a Washington super
visor; and OPR is to have a staff of 13.261 

The current staff of OFCC members is 43.262 

In addition, 22 employees are assigned to the 
function of area coordinator. They report to 
OFCC but are paid from other Department of 
Labor funds. 263 

b: OFCC G.oals 
The basic goa_l of OFCC as indicated in the 

Executive ,order and in its regulations is to 

260 OFCC Office of Program Review Project Plan for 
Fiscal Year 1971 (undated but fo effect as of Aug. 20, 
1970). 

201 OFCC O:rganiz_ation Chart, Feb. 6, 1970, and OFCC 
Staffing Plans as reported in memorandum from Robert 
R. Hobson, Director OPO, OFCC to George Travers, 
Economist, OFCC, Aug. 25, 1970. 

262 OFCC i8 also programed for a small management 
information ;system unit with a staff of six responsible 
for developing, refining, and assisting in the imple
mentation of the information -system, see p.. 59 infra. 

263 The Area Coordinator Program will be combined 
with the Technical Assistance Program in the fiscal year 
1972 budget. 

As a result of the reorganization of the Workplace 
Standards Administration, certain staff functions pre
viously performed by each bureau will be performed 
by the Administration. Consequently, the OFCC Office 
of Plans and Programs has been abolished. The new 
Office of Management Information Systems is respon
sible for systems evaluation, data analysis and re
-search, and the direction of the OFCC management in
formation system. 

OFCC future staffing plans 
Ji'iscalyear Fiscal years 

Office 1972 197_9-76 
Director _________________ _ 17 17 
Operations and conciliation __ 30 - 45 
Program review ---------:o 18 26 
Mana.gement information 

system ________________ _ 6 8 
Technical assistance _____ _ 47 77 

Total, OFCC ________ 118 173 
Memorandum from Robert R. Hobson, Director, OPO, 
OFCC to George Travers, Economist, OFCC, Aug. 25, 
1970, at 4. 

promote and insure equal employment oppor
tu:qity for all persons, without regard to race, 
creed, color, sex, or national origin, by Govern
ment contractors or contractors performing 
under federally assisted construction con
tracts.264 An analysis of the regulations, recent 
OFCC actions, and statements issued by rank
ing Department of Labor officials, however, 
suggests that, in fac.t, the goal is more specific 
and far-reaching than the qne cited in the 
regulation: i.e., to insure that minority em
ployees are proportionately rE!presented at all 
levels of the work forces of Federal contrac
tors.2

65 OFCC strongly denies this or any im
plication that quotas or goals are, in fact, 
required for contractors to be in compliance. 
OFCC's stated requirement is that the con
tractor make an "honest and good faith effort" 
to achieve a goal.266 

••• Executive Order 11246 (1965}; 41 C.F.R. 60-1.1. 
... 41 c:F.R. 60-1.4 and 60-2 of the regulations. The 

revised Philadelphia and other "home town solution" 
plans anticipate proportional representation. 

Excerpts from recent speeches and statements of 
senior Department of Labor officials appear to bear 
out this point. 

"Affirmative action means that Government con
tractors must pledge themselves to establish goals and 
timetables for employing minority personnel. They 
must make an honest and good faith effort to hire a 
percentage or number of qualified workers. "Percentages 
or numbers are used because industrial progress itself 
is measured in numerical standards. Address by Assis
tant Secretary of Labor Arthur A. Fletcher, before the 
West Coast Regional Meeting of the NAACP, Asiiomar, 
Calif., Sept. 20, 1969. 

"Mr. Fletcher was also quoted in The Washington 
Post, Apr. 16, 1970, as saying: 'We're going to play the 
numbers game ... [in hiring Negroes for federally 
funded construction jobs in the Washington area] be
cause numbers is what its all about.' 

"Affirmative action was once limited only to improv
ing techniques and achieving 'progress' toward equal
ity in a general sense. This 1s no longer the case. It 
is no longer limited to the mere improvement of techni
ques or the achievement of 'progress.' The affirmative 
action concept now includes the accomplishment of full 
equality through the use of specific goals and v.-ithin 
a specific-and prompt--time frame .... Remarks by 
John L. Wilks, Director, Office of Federal Contract 
Compliance, Before the Interstate Conference of Em
ployment Security Agencies, Kiamesha Lake, 'N.Y., 
Oct. 1, 1969." 

266 Memorandum attached to letter of Arthur A. 
Fletcher, Assistant Secretary of Labor to Howard A. 
Glickstein, Staff Director, U.S. Commission on Civil 
Rights, July 30, 1970, at 3-•1. 
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c. OFCC Priorities and Policies 
Three major priorities are currently opera

tive within OFCC: first, to provide substance 
to the affirmative action requirement; second, 
to develop OFCC capability to monitor the 
compliance operation of all agencies assigned 
compliance responsibility; and third, to re
vita,lize the national construction compliance 
program.267 

An important effort to organize, systema
tize, and assist in the implementation of these 
priorities has been initiated through OFCC's 
Management .Information System (MIS) unit. 
Of five elements of the MIS program, three 
have just begun operation, and thus their ef
fectiveness cannot be evaluated; one is being 
developed and one is being planned. The three 
in operation are: The program/budget system, 
the target selection system, and the coordi
nated agency system. These systems are in
tended to concentrate Federal compliance re
sources on the most serious conditions and to 
direct efforts to achieve the most employment 
opportunities for minorities.268 

2
"' The nature of these three priorities has been de

veloped from discussion with OFCC staff and review 
of OFCC documents. 

268 Briefly, the purposes of the three systems as de
scribed by OFCC, are: 

"(1) The Program/Budget System. The purpose of 
this system is to. identify all available resources in all 
agencies so that we can set and monitor program goals 
in terms of new jobs and promotions for minorities, and 
recommend budget levels needed to achieve those goals. 

"(2) Target Selection System. This system will en
able the compliance agencies to concentrate their limited 
resources on reviewing those establishments with the 
most opportunities [for minorities]. 

"(3) Coordinated Agency System. This effort will 
coordinate the OFCC system with systems developed 
by the agencies and will help agencies and contractors 
in their use of appropriate data. OFCC will help the 
Compliance Agencies in the development of their own 
information systems so that we will have relevant and 
compatible information. . . ." 

The Operating Information System is being de
veloped. 

"This system will retrieve information from 25,000 
onsite reviews to enable OFCC to review and evaluate 
the operating program: This part of the· management 
information system represents the largest part of our 
effort. This system, along with EEO-1 data, will be
come the basic source data for our program . . . . 
Evaluation and operating reports resulting from the 
system will include the following, for example: De
ficiencies found and resolved by type ( e.g., in affirma-

In a program guidance memorandum draft 
to the compliance agencies, OFCC admitted a 
"failure to provide proper leadership in the 
past." 269 The MIS programs, noted above, the 
revised Philadelphia plan, and "hometown" 
solution adjunct (see pp. --- for a detailed 
discussion) and Order No. 4 are recent steps 
taken by OFCC to meet leadership require
ments. These steps, plus OFCC's internal re
organization and a planned staff expansion, 
are considered by OFCC as significant re
sponses to earlier criticism by the U.S. Com
mission on Civi,l Rights.210 The success of these 
efforts is yet to be determined but the po
tential of the policy decisions already taken is 
extremely i~portant. 

tive action plan, in seniority, in segregated facilities, 
etc.). 

"Establishments reviewed by minority opportunities. 
"Establishments reviewed by affirmative action cri

teria." 
OFCC, The OFCC Management Informatwn System, 
(undated-but in effect as of Aug. 25, 1970). 

""'Draft memorandum from John L. Wilks, Director, 
OFCC to heads of all agencies, "Draft for Co~ment
Contract Compliance Program Guidance Memorandum 
Workload," July 6, 1970, at 4. 

210 Id. On Feb. 2, 1969, in a letter to Secretary of 
Labor George P. Shultz, this Commission pointed out 
a series of shortcomings in OFCC's implementation of 
Executive. Order 11246. These included: 

"The inadequacy of the contract compliance opera
tions of the individual contracting agencies must be 
attributed, in significant part, to the failure of OFCC 
to set minimum standards for the agencies' programs 
with respect to staffing, enforcement procedures, and 
substantive requirements .... It is the responsibility 
of OFCC to exercise its leadership by making clear its 
position on minimum staffing needs for effective agency 
compliance programs to contracting agencies and to 
follow UP. on this matter with the Bureau of the 
Budget.... 

"Neither the Department of Defense nor the General 
Services Administration had any system in general 
use for monitoring current compliance through special 
periodic current activity reports from contractors. • • • 
If the Department of Labor is adequately to discharge 
its supervisory responsibilities, it should make clear its 
view of these deficiencies, and establish procedural 
standards for the agencies to follow. . . . 

"The failure of OFCC to provide guidance on the 
substance of affirmative action requirements has given 
rise to the use of vague or otherwise ineffectual stand
ards by the contracting agencies. . . . Requirements 
for compliance in federally assisted construction should 
be standardized along the lines of the developing pro
grams in Cleveland and Philadelphia." 
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(I) Mfirmative Action 
Development of detailed affirmative action 

requirememts for Federal contractors by 
OFCC is the core concept of its compliance 
program. Neutrality on the part of a con
tractor, even open espousal of equal opportun
ity, wiJl :not overcome the years of job dis
crimination to which minorities have been 
subjected.. Where no affirmative action is taken 
by employers, as was the prevailing situation 
prior to 1969, recruitment and upgrading of 
minority ,individuals proceeds at an extremely 
slow pace. It was this lack of specific OFCC 
requiremEmts which brought criticism of the 
compliance program by this Commission and 
other concerned bodies.271 

Therefore, t~e OFCC Regulations issued 
May 1, U368,212 marked a first step in explain
ing OFCC's meaning of "affirmative action" 
and its new hard look at contract compliance. 
Supplementing these basic regulations was a 
new section issued on February 5, 1970,273 

which amended and clarified these rules and 
for the first time provided extensive affir
mative action guidance. The three basic re
quirements and eight additional guidelines 
provided a concrete blueprint for affirmative ac
tion prog:rams.274 The three new basic obliga-

211 See R. Nathan. Jobs and Civil Rights (prepared 
for the U.S. Commission on Civil Rights by the Brook
ings Institution), ch. 4 (1969). Also see, Hearings on 
Equal Em11loyment O'P'Portunity Before the Subcommit
tee on Em;r,,loyment and Manpower oi the Senate Com
mission on Labor and Public W elfa1re, 88th Cong., 1st 
sess. 409, :Tuly 24, to Aug. 20, 1968; and Hearings on 
S. Rep. 89 before the Subcommittee on Administrative 
Practice and Procedu:re of the Senate Commission on 
the Judicia:ry, ,9lst Cong., 1st sess., 311-24, Mar. 27 and 
28, 1969. 

m 41 C.:F'.R. 60-l.40(a). See discussion in note 243 for 
a summary of the requirements. 

""41 C.:F'.R. 60.2. 
21

• The eight additional guidelines are: 
I. Development or Reaffirmation of Com

pany Policy of Nondiscrimination of all 
Personnel Actions. 

n. Formal Internal and External Dissemina
tion of Company Policy. 

III. Establishment of Clear-Cut Responsibil
ities-Line/Staff Relationship. 

IV. Identification of Problem Areas by Di
vision, Department, Location, and Job 
Classification. 

V. Establishment of Company Goals and 
Objectives by Division, Department, Lo-

-

tions imposed on the contractors are: (1) to 
perform an analysis of minority utilization in 
all job categories; (2) establish goals and 
timetables to correct deficiencies; and (3) 
develop data collection systems and reporting 
plans documenting progress in achieving affir
mative action goals. 

Although the supplemental reguJation is 
.somewhat weaker as promulgated than it was 
in draft,275 it nevertheless represents a signif
icant forward step in guidance. It is too early 
to determine how important Order No. 4 will 
become since, to a large degree, its success 
depends upon implementation by the compli
ance agencies and the ability of OFCC to mon
itor that effort.21s 

cation, and Job Classification, Including 
Target Completion Dates. 

VI. Development and Execution of Action 
Oriented Programs Designed to Elimi
nate Problems and Further Designed to 
Attain Established Goals and Objectives. 

VII. Design and Implementation of Internal 
Audit and Reporting Systems to Measure 
Effectiveness of Total Program. 

VIII. Active Support of Local and National 
Community Action Programs. 

The order also includes a procedure for the compliance 
agencies to follow when noncompliance is indicated. 

"'On Nov. 20, 1969, Order No: 4 was sent by OFCC 
to the heads of all agencies, but not published in the 
Federal Register. After some congressional criticism, 
the order was called back with the explanation that its 
release was unauthorized and that, at present, it repre
sented merely a draft. 

Order No. 4, as finally revised and promulgated in 
February 1970, differed in two important ways from 
the November 20 draft. In the final version the con
tracting officer, as opposed to the compliance officer, 
could find a contractor-bidder in compliance without 
requiring concurrence of the compliance officer in this 
determination. Also, the final order assures the con
tractor that his acceptability as a Government con
tractor is not dependent upon whether he meets the 
targets he sets forth in his affirmative action plans and 
states that the detailed criteria represent only guidelines 
for action, whereas the November draft indicated that 
the contractor was expected to meet his goals to be 
found in compliance. In addition, in several places, the 
terms "shall" and "must" of the November draft be
came "should" in the final version. 

:r.a One of the technical improvements in the final 
version of Order No. 4 from the draft is the extensive 
detail regarding agency action (sec. 60-2.2) to be taken 
against noncompliance contractors. OFCC is currently 
concerned about the enforcement of Order No. 4 because 
no agency other than the Department of Defense has 
taken any enforcement action as a result of it. Defense 
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(2) Monitoring Compliance 
The second priority-developing an OFCC 

capacity to monitor, evaluate, guide, and as
sist the contracting agencies with their com
pliance responsibilities-is critical to effective 
implementation of the first priority. Although, 
monitoring has always been a responsibility 
of OFCC, until 1969 no real attempt was made 
to become deeP,lY involved in this process. No 
effective system for reviewing agency efforts 
on a systematic basis was developed nor was 
any determination made of what information 
was required to do so.277 

Order No 1, issued on October 24, 1969, 
reduced the number of compliance agencies 
from 26 to 15, and assigned the compliance 
responsibility for Federal supply contractor 
facilities to agencies on the basis of industry 
classification.278 

has issued "show cause" orders to more than 66 con
tractors. OFCC has called a meeting for June 29, 1970, 
with agency contract compliance officials to discuss this 
lack of enforcement activity on the part of the agencies. 
Interview with Robert Hobson, Director, Office of Pro
gram Operations, OFCC, June 9, 1970. 

m Interview with Leonard Bierman and Robert Hob
son, Senior Compliance Officers, OFCC, Nov. 27; 1969, 
and Apr. 15, 1970; interview with Alexander I. Estrin, 
Senior Compliance Officer, OFCC, Dec. 3, 1969. This has 
been true in 1spite of· the fact that the regulations have 
required contracting agencies to furnish complaint 
investigations, compliance review reports, schedules of 
compliance reviews and any other information requested 
by the Director of OFCC, 41 C.F.R. 60-1.6. The regula
tions also provide: "The Director may from time to time 
evaluate the programs, procedures, and policies of 
agencies in order to assure their compliance with the 
order and the regulation in this part...." 60-1.6(e). 

In the past, OFCC required each agency to develop an 
annual program plan describing how it would perform 
its compliance function. The annual program plans 
did not prove 'to be a successful monitoring or planning 
device; for example, OFCC did not receive plans from 
all agencies and was unable to review all it received. 
OFCC no longa- requests such plans. Interview with 
Nathaniel Pierson, Deputy Assistant Director for Con
struction, OFCC, Nov. 27, 1968; interview with Robert 
R. Hobson, Senior Compliance Officer, Apr. 15, 1970. 

:m OFCC Order No. 1, to Heads of All Agencies, Oct. 
24, 1969. The assignment for supply contracts is based 
on the Standard Industrial Code (SIC) classification 
used by the Bureau of the Census. It organizes similar 
industries into industry groups. Below is a consolidated 
list of compliance agencies and the industries and in
dustry groups for which they have contract compliance 
responsibility. 

Previously, compliance responsibility had 
been assigned on a "predominant interest 
agency basis," which meant that the FederaJ 
agency with the most significant contract at 
the time of assignment_ became permanently 
responsible for that contractor in all future 
compliance activities. The old system, involv
ing a large number of agencies, made it diffi
cult for OFCC staff to maintain adequate com-

A!le-ncu 
Aid for International 

Development. 

Agriculture ____________ _ 

Atomic Energy 
Commission. 

Commerce (Maritime 
Administration). 

Defense----------------

General Services 
Administration. 

Health, Education, and 
Welfare. 

Interior _______________ _ 

National Aeronautics 
and Space 
Administration.* 

Post Office ____________ _ 

Transportation ________ _ 

Treasury _____ _ _ _ _ _ _ _ _ _ _ 

Veterans 
Administration. 

Type of induatry 

Miscellaneous and other 
services ( consulting and 
research firms). 

Agriculture based in
dustries. 

Chemicals, stone and 
clay products, instru
ments. 

Shipbuilding (coastal), 
water transport 
(coastal). 

Ordnance, textiles, lea
thers, primary metals, 
machinery, motor 
vehicles, printing, and 
miscellaneous manu
facturing. 

Forestry and wood, 
paper, communications, 
electric, gas and sani
tary services, trade, real 
estate, amusements. 

Insurance, medical, legal 
and educational services, 
museums, and nonprofit 
organizations. 

Fisheries, mining, petro
leum, rubber, plastics, 
pipelines, hotels. 

Aircraft and parts, 
business services. 

Rails, mass transit, 
motor freight, trans
portation services. 

Shipbuilding (interior), 
water transport (in
terior), air transporta
tion. 

Banking, credit, and 
securities. 

Biologicals and 
pharmaceutical;;. 

* These assignments were reassigned from NASA 
to DOD. NASA still remains responsible for all of its 
own contractors, Order No. 9, Mar. 16, 1970. 
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munication with the individual agencies or 
evaluate t:heir compliance effectiveness.279 The 
current operation provides both a rational 
basis for contractor facility assignment and a 
more manageable system for OFCC to over
see.280 

The sec.ond part of Order No. 1 requires 
agencies to complete reviews of at least 50 
percent of all contractor facilities assigned to 
them in a year's time. They also are to submit 
budget requests for ·fiscal year 1971 permitting 
them to a.ccomp,Iish this.281 In the past, most 
compliance agencies had been unable to review 
more than 10 percent of their compliance re
sponsibilit:y in a year.282 

The recent OFCC reorganization provided 
for units with specific responsibility to review 
the adequacy of agency compliance operations 
and recommend policies and procedures to im
prove them.283 This monitoring function is to 
be performed by the Office of Program Opera
tions in ·washington and by the Office of Tech
nical Assnstance through the 11 newly estab
lished regional offices. Thus, not only should 
OFCC be able to determine how the contract
ing agency's central office is fulfilling its 
policy role, but it will a,lso be able to review 
policy implementation by regional agency 
staff. 

In an effort to improve agency performance 
and simplify its own monitoring function, 
OFCC also has begun to develop a comprehen
sive Contract Compliance Manual, defining in 
detail interagency relationships and responsi
bilities. 'I'he proposed Manual will include sec
tions on compliance agency organization and 
administration, OFCC policies and staI).dards, 
compliance agency rep·orting requirements, on-

"'" Hobson interview, supra note 277. 
280 Id. Prior to Order No. 1, agencies were assigned 

responsibility for contractors on the basis of which had 
the largest dollar volume of contracts with the company 

• at the time of the assignment. Often, agencies and com
panies were confused as to their responsibilities and, 
in fact, some large contracts were just not assigned for 
preaward 1.·eview. 

281 Order No. 1, supra note 278.' Most of the agencies 
needing staff increases in this regard received at least 
partial approval from the Bureau of the Budget. 

282 Hobson interview, supra note 276. 
283 The Office of Technical Assistance will work the 

field opera.tion, and the Operations Support Division 
of the Office of Program Operations will work on the 
Washington level. See pp. 57-58 supra. 

site review procedures, fo,llowup procedures, 
legal matters, an OFCC operations section, 
and sections on the use of and coordination 
with other Federal, State, and local compli
ance resources.284 Latest, reports indicate, how
ever, that the manual i~ still not near comple
tion.28s 

OFCC is also considering development of a 
self-evaluation mechanism, by which compli
ance agencies will report their activities in 
such a manner as to simplify the monitoring 
function.286 

A uniform relationship has been established 
between OFCC and most compliance agencies. 
Compliance agencies have requested OFCC as
sistance in training compliance officers, prep
aration of review guidelines, and, in a few 
cases, in conciliations with contractors.287 Com
pliance agencies have been in contact with 
OFCC for clarification of regulations and ad
ministrative rulings which affect compliance 
programs or contracting operations. OFCC, 
however, has not always been able to provide 
the requested assistance. For examp,le, in 1968, 
the Department of the Treasury compliance 
staff attempted to get OFCC assistance in de
veloping guidelines for the banking industry. 
Its requests went unanswered and Treasury, 
with limited experience in these matters, was 
forced to go ahead on its own.288 

In the past OFCC has arranged meetings on 
an irregular basis with agencies responsible 
for compliance of supply contractors for spe-

... Outline of planned· OFCC Manual, as of Aug. 25, 
1970. 

285 Hobson interview, supra note 277. 
256 Id. While the new organization is now functional, 

the responsibilities for procurement compliance of Sen
ior Compliance Officers will continue until their re
sponsibilities can be turned over to new staff. Hobson 
and Bierman interviews, supra note 277. These duties 
include: Monitoring agency implementation of the 
Executive order and OFCC regulations by reviewing 
selected complaints, preaward compliance review and 
followup investigations, assuring that uniform stand
ards of compliance are being applied, assisting agencies 
in negotiations and on other compliance problems, and 
coordinating activities with other Federal agencies, 
such as EEOC and the Department of Justice. 

.. , Questionnaire responses from most of the 15 
compliance agencies. 

•~• Questionnaire response from the Department of the 
Treasury. 
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cial purposes.289 In some cases, these have been 
to discuss pending policy changes, such as the 
new industry compliance responsibility as
signments; to report proposed new programs ; 
to announce administrative adjustments; or 
to plan a special compliance operation, such 
as the one involving the textile industry.290 

Now a major concern to the agencies and OFCC 
is how a general rule like Order No. 4, which 
establishes universal guidelines for supply con
tractor affirmative action, can be applied 
under compliance programs for industries 
with dissimilar characteristics and contract
ing procedures.201 

For example, the Post Office Department, 
in dealing with the motor transport industry, 
must be· concerned with the fact that bills of 
lading 292 used by the industry rarely exceed 
$10,000 and never reach $50,000; 293 while the 
Treasury Department has to deal with banks 
and credit institutions which do not have Fed
eral contracts but hold Federal funds and 
often employ less than 50 people.294 The De
fense Department has to procure we~pons for 
the national defense and may exempt any con
tract from the regulations for national secu
rity reasons.295 It has been contended by OFCC 
senior staff that current staff levels have 
made it impossible to monitor and help the 
agencies adequately.296 Sizable staff increases 

" 
0 Bierman interview, supra note 277. Questionnaire 

response from the Treasury and the Post Office De
partments. 

200 See discussion under the Defense Department for 
an explanation of the Textile Case, pp. 73-74 infra. 

201 Questionnaire responses from the 15 compliance 
agencies. Interview with Ward McCreedy, Assistant 
Director for Contract Compliance, OFCC, Dec. 2, 1969. 

202 A bill of lading is a written acknowledgment of 
goods received for transportation. A separate bill is 
written for each truck and each trip, arguably making 
each a separate contract. 

21> 
3 Contracts must exceed $50,000 to require an affirma

tive action plan and thus affirmative action agreements 
are not developed. 

2
"' Questionnaire response from the Department of the 

Treasury. An employer with less than 50 employees 
need not file an affirmative action plan. Order No. 4 is 
directed to large industrial employers, and agencies 
such as Treasury are having difficulty applying it to 
their contractors. 

203 For reasons of national security a contractor may 
be exempted from the regulations. 41 C.F.R. 60-1.5(c). 

200 Interview with Robert R. Hobson, Senior Com
pliance Officer, Dec. 4, 1969. Interview with Nathaniel 

wo1,1ld seem an immediate need if the new or
ganization and approach permit OFCC to begin 
to fulfill its functions. 
( 3) Construction Compliance Program 

Redevelopment of a national construction 
compliance program became a necessary third 
priority when the initial Philadelphia Plan 
"area" approach was invalidated by the 
Comptroller General's ruling in November 
1968.297 OFCC made it clear that the area con
struction concept would not die, but, rather, 
would be expanded. 

A new Philadelphia Plan, issued June 27, 
1969, applied to all invitations for bids for 
construction contracts of $500,000 or more 
after July 18, 1969.298 Implementation of the 
plan's requirements of goals and timetables to 
correct deficiencies was included in bid in
vitations through the use of percentage ranges 
of minority group participation. The percent
ages were established by the OFCC area co
ordinator for seven specific. building trades.299 

The Comptroller General again ruled that the 
p,lan violated Federal law,300 but on September 
22, 1969, the Attorney General issued a formal 
opinion that the Philadelphia Plan was legal 
and that his opinion should be the basis of 
future action by OFCC and the contracting 
agencies.301 The Philadelphia Plan, reissued 
on September 23, 1969, affirmed the June 1969 

Pierson, Deputy Director of Construction Compliance, 
Nov. 27, 1969. OFCC estimated in 1968 that there 
were over 100,000 Federal contractor facilities and over 
12,000 contractor reviews were conducted in 1969 mak
ing the monitoring task unmanageable. 

2 1 See p. 55, supra.• 

20 OFCC Order, Revised Philadelphia Plan· for Com• 

pliance with Equal Employment Opportunity Require
ments of Executive Order 11246 for Federally-~nvcilved 
Construction to the Heads of All Agencies, June 27, 
1969, at 1. The order covers construction in five Penn
sylvania counties in the Philadelphia area:· Bucks, 
Chester, Delaware, Montgomery, and Philadelphia. 

200 Id., at 2. The seven trades were: ironworkers, 
plumbers and pipefitters, steamfitters, and sheetmetal 
workers, electrical workers, roofers and waterproofers, 
elevator construction workers. 

' 
00 The Comptroller Ge·neraJ ruled that the revised 

Philadelphia Plan violated Title VI and Title VII of the 
Civil Rights Act of 1964 because it provided a pref
erence for a racial- grot).p thus discriminating against 
another racial group. Letter from Elmer B. Staats, 
Comptroller General to George Shultz, Secretary of 
Labor, Aug. 5, 1969. 49 Comp. Gen. B.163026, 1969. 

' 
0

' 42 Op. Atty. Gen. 37 (1969). 
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plan, while amending it in certain respects.302 

Congressional criticism of the plan continued 
and on October 27-28, 1969, hearings on a 
bill to abolisih. the Executive order were held 
although no fogislation resulted.303 

OFCC followed up its Philadelphia effort 
with two additional but related steps calculated 
to broaden i[ts construction compliance pro
gram and make it more effective. First, in 
late 1969, it embarked on a program of en
couraging and assisting local representatives 
of minority groups, unions, and contractors 
to develop their own minority group employ
ment plan in lieu of a federally imposed plan. 30

~ 

Second, in early 1970, it announced that if a 
"hometown solution" approach to the problem 
of minority underutilization in the construc
tion industry was not reached in 18 selected 
cities, it was prepared to install a Federal 

=The princi:i1al amendment was to establish minority 
group employment ranges for the next 4 years. The 
September 23 order made findings that minority group 
participation in the trade unions ranged from a high 
of 1.76 percen1; (electricians) to a low of 0.51 percent 
(plumbers and pipefitters) and that minority craftsmen 
were available, but not admitted into the unions. OFCC 
order, "Establi.shment of Ranges for the Implementa
tion of the Revised Philadelphia Plan for Compliance 
With Equal Opportunity Requirements of Executive 
Order 11246 for Federally Involved Construction," to 
the heads of a:ll agencies, Sept. 23, 1969. 

303 Hearings on S.931 Before the Subcommittee on 
Separation of Powers of the Senate Committee on the 
Judiciary, 91st Cong., 1st sess., 154-55 (1969). A 
continuing res.,lution (to allow the executive branch to 
spend funds at the rate of the previous fiscal year, for a 
period of 30 days) was amended to grant the Comptrol
ler General the power to disallow certain Federal ex
penditures (ind,uding contract funds) if he determines 
that they contravened Federal statutes. This move 
would have killed the Philadelphia Plan since the Comp
troller Genera.I had already concluded it was illegal. 
Because of the status of the amendment, it still required 
an additional vote for inclusion in the legislative re
port. On December 22, the President indicated that he 
might have to veto legislation containing such a re
striction of his executive authority, and a successful 
motion was made to table the amendment. 115 Cong. 
Rec. S.17, 624,---17-636 (Dec. 22, 1969). 

304 These agreements, called "hometown solutions", 
may not have the power of a contract. Although the 
Federal Government is not a party, representatives of 
the Department of Labor and OF0C have assisted in 
their negotiation. Interviews with Nathaniel Pierson, 
Deputy Director for Construction, OFCC, Nov. 27, 1969; 
and Robert Hobson, Senior Compliance Officer, OFCC, 
Apr. 15, 1970. 

"Philadelphia-type" plan in each of the 
cities.305 

The "hometown solution" represents an at
tempt by OFCC to augment Federal authority 
by making use -of the negotiating power of 
local community minority groups. This ap
proach permits development of a plan covering 
all metropolitan area construction extending 
beyond that which is federally assisted, thus 
broadening the effort to meet employment 
needs of the area's minority group workers. 
Negotiations between local minority Goalition 
leaders, unions, and contractors to develop 
local area employment agreements have taken 
place in a number of cities 306 but were first 

303 The 18 Cities Program was announced the week 
of Feb. 16, 1970. It is national program for equal 
employment opportunity in federally funded construc
tion work where underutilization of minority group 
members has become a widespread problem. OFCC 
contemplates the possible installation of Philadelphia
type plans in those communities unable to develop ac
ceptable areawide agreements on their own initiative. 
Secretary of Labor Shultz said: "We have made it 
quite clear that in solving these problems of the cities 
we favor voluntary, areawide agreements to the im
position of specific requirements by the Government." 
The 18 cities are: Atlanta, Boston, Buffalo, Cincinnati, 
Denver, Detroit, Houston, Indianapolis, Kansas City, 
Los Angeles, Miami, Milwaukee, Newark, New Orleans, 
New York, San Francisco, Seattle, and St. Louis. Be
cause of limited resources, OFCC will first focus atten
tion on six priority cities: Boston, Detroit, Atlanta, Los 
Angeles, Seattle, and Newark. Department of Labor 
News Release, 11-027, Feb. 9, 1970. 

""Negotiations are underway in a number of cities 
throughout the country and have resulted· in voluntary 
plans in St. Louis, Mo.; Chicago, Ill.; Pittsburgh, Pa.; 
Indianapolis, Ind. ; Boston, Mass. ; Denver, Colo.; Los 
Angeles, Calif.; and Rochester, N.Y. Memo from Rob
ert R. Hobson, Director, OPO, OFCC, to George Tra
vers, Economist, OFCC, Aug. 25, 1970. 

A Washington Plan was issued by the Department of 
Labor on June 7, 1970 because local parties-a minority 
group coalition, unions, and contractors-had been un
able to develop their .own plan. The Washington Plan 
applies to the metropolitan area, covers 12 trades, 
and establishes percentage ranges of minority employ
ment for 4 years. The distinctive features of the plan 
include: (1) the opportunity for the local parties to 
develop a plan to replace the Federal plan in whole or 
in part; (2) the commitment of the Department of 
Labor to provision of training funds; (3) the commit
ment by the contractor not to limit his participation to 
Government contracts but to extend it. to all his work. 
Thus, for thEl first time, a construction contractor's 
compliance requirement will now be in line with those 
of supply contractors. 

64 



successfully concluded in Chicago and Pitts
burg.3°7 

On July 9, 1970, the Department of Labor 
announced a significant expansion of the area 
construction program. Seventy-three addi
tional cities were designated for OFCC assist
ance in deve,loping voluntary area construction 
plans. Every opportunity was to be given local 
communities to work out agreements covering 
all construction activity in metropolitan areas. 
Secretary Hodgson noted, however: "Where an 
areawide agreement is not possible, the Labor 
Department will continue its policy of impos
ing solutions, such as the Phi,ladelphia Plan 
and the Washington Plan." 308 

This "intensive summer program" will use 
an additional complement of compliance offi
cers to assist the cities. At the time of the 
July 9 announcement, seven "newly-trained 
officials" were in the field and 23 more were in 
training to provide assistance to groups in the 
communities.309 

In Chicago, where the first voluntary plan 
was instituted, a coalition of minority group 
organizations was created early in 1969, and 
for many months unsuccessfully attempted to 
negotiate with contractors and unions. When 
negotiations failed, mass disruptive actions 
were t~ken to stop construction. HUD began 
compliance reviews in September 1969 and, 
later in the month, Assistant Secretary of 
Labor Fletcher held hearings in Chicago to 
determine the extent of the employment dis
crimination and the need for a federally • de
veloped plan. Findings of discrimination were 
made, and on October 29, 1969, OFCC issued 
Order No. 2 to all contracting agencies, re
quiring consultation with OFCC prior to con
struction contract awards to 17 Chicago-based 
contractors.310 This Federal pressure, plus the 
activities of the minority group coalition, re
sulted in the first successfuUy concluded 
"hometown solution" in the OFCC area con
struction program. 

The Chicago Plan, which was signed Jan
uary 12, 1970, is very brief and appears to be 

'"' The Chicago Plan, Jan. 12, 1970 ; the Pittsburgh 
Plan, Jan. ·2s, 1970. 

' 
0

' Department of Labor News Release 11-320, July 
9, 1970. 

300 Id. 
" 

0 OFCC Order No. 2, to Heads of All Agencies, Oct. 
29, 1969. 

a 1-year action program. The general goal of 
the plan is to increase minority participation 
in the industry "proportionate to their percent 
in the community" in 5 years. It covers all con
struction in the Chicago area; establishes an 
overall planning committee representing. the 
three parties (the minority coalition, contrac
tors, and unions) ; and lays the foundation for 
subcommittees to be established for each par
ticipating construction craft union to develop 
actual details of the plan.311 OFCC plans to 
consider those construction ~ontractors that 
participate fully in the p,lan to be in compli
ance together with those craft unions which 
sign agreements developed under it. 312 The Sec
retary of Labor halled the plan 313 and the presi
dents of both the AFL-CIO and its building 
and construction trades department have com
mended the Chicago agreement and urged its 
adoption by union locals. At the same time,. 
these officials vigorously attacked the Phila
delphia Plan.314 

m The "plan establishes an administrative committee 
of seven members, with the mayor's representatives 
as one. The committee is free to use public or private 
funds to accomplish its goals (such as recruitment, 
staffing, etcetera). There are also established operations 
committees for each "participating individual affiliate 
(union)." Each operations committee will develop a 
plan to accomplish the goals, and the administrative 
committee is "to implement the program agreed upon 
by each operations committee." The agreement also 
contains guidelines for the operations committees which 
permit them to "endeavor to obtain employment at once 
for 1,000 qualified journeymen . . . . The coalition 
would be responsible for the recruitment of 1,000 ap
plicants . . . ," provided that the necessary funding 
for training can be obtained. The coalition would also 
be responsible for recruitment of "at least 1,000 ap
plicants" for the existing apprenticeship program. The 
entire agreement was conditioned by "if general busi
ness conditions permit ...." This agreement is to be 
reviewed in 6 months. The Chicago Plan, Jan. 12, 1970. 

312 Interview with Robert Hobson, Senior Compliance 
Officer, OFCC, Apr. 15, 1970. 

313 Secretary Shultz said: "I am delighted with the 
Chicago agreement. It is my hope that areawide plans 
will now spread to other cities having similar prob
lems .... While the Chicago agreement may not cov
er eyery desirable point, we are pleased with the re
sults it should achieve." Department of Labor News 
Release, week of Jan. 26, 1970. 

314 The AFL-CIO issued copies of "The Chicago 
Plan" including letters from C. J, Haggerty, president, 
Building and Construction Trades Department, AFL
CIO, to Thomas J. Murray, president, Chicago and 
Cook County Building and Construction Trades Coun-
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In several respects, however, the Chicago 
Plan, while applying to all construction, offers 
weaker protections than the Philadelphia 
Plan.315 The Philadelphia P,lan establishes per
centage rang-es for each trade on an escalating 
scale for a 4-year period, while. the Chicago 
Plan merely sets fixed numbers tor a 1-year 
period. Further, the Chicago Plan depends up
on availability of Federa,l training money and 
minority gro1:1,p action to provide suitable 
trainees, while the Philadelphia Plan places the 
burden of achieving minority employment goals 
set forth in the bid specifications entirely on the 
contractor. Most significant is the difference in 
available enforcement mechanisms. Unlike the 
Philadelphia Plan's specific procedures and 
sanctions for enforcement the Chicago Plan will 
depend entirely on the ability of the local 
minority group coalition to exert pressure. 
Ultimately, it must rely on Federal action. If 
a union or a contractor refuses to live up to 
the agreement, there will, of necessity, be a 
timelag before Federal enforcement mecha
nisms can be brought into play.316 

Shortly after the Chicago Plan was devel
oped, OFCC issued a model areay.ride agree
ment for the guidance of communities seeking 
to develop focal plans.317 Of particular concern 
under "hometown solution" plans, such as 

cil, Jan. 13, 1970, and George Meany, president, AFL
CIO, to C..J. Haggerty, Jan. 14, 1970. The letters 
warmly praised the Chicago Plan and attacked the 
Philadelphia-type plan as Federal meddling. 

.,. As mentioned previously, the Chicago agreement 
has one distinct advantage over the Philadelphia Plan. 
The Philadelphia Plan deals only with Federal con
struction projects and is further limited to those con
struction trades which have the worst minority group 
employment :record in that city. The Chicago Plan, by 
contrast, applies to all construction employment. 

" 
0 The Federal government will have to allow the 

local groups to conclude their negotiations before it 
enters the picture and will then proceed to start nego
tiations anew. Comprehensive compliance reviews and 
probably public hearings will also precede imposition 
of Federal sanctions. These preliminary Federal pro
cedures may well take 6 months or longer to complete. 

317 The model plan requires a statement of numerical 
or percenta~:e goals of minority employment for the 
first year and estimates for future years; classification 
of minority job applicants by skill and experience; plans 
for recruitment, training, and counseling; grievance 
procedure; and provision for duration, extension, and 
modification of the agreement. There is no provision for. 
enforcement in the model plan. Department of Labor 
News Relea:;e, 11-027, Feb. 9, 1970. 

Chicago's, is that the model areawide agree
ment be applied with flexibility. The model 
plan should be pliant enough to reflect special 
circumstances unique to each city's problems, 
but firm enough to produce results similar to 
those specified under the Philadelphia Plan. 
The danger in "hometown solution" plans is 
that without guidelines to set minimum stand
ards for loca,l community solutions, contrac
tors and unions may seek agreements less de
manding than the Philadelphia-type plan 
which lack automatic sanctions clauses.318 

The implementation of the Chicago and 
Philadelphia plans has not been adequate. It 
has been reported that vio,lation of the Phila
delphia Pla,n is very widespread. Assistant Sec
retary of Labor Fletcher said: "A major prob
lem was the lack of enforcement . . ." by 
the compliance agency.319 Fletcher noted that 
seven firms in Philadelphia had been ordered 
to answer violation charges. 320 

In Chicago, after 8 months, only 75 minority 
group members are in any training program.321 

Achievement on the other Chicago goals is 
not available. While the Federal Government 
has been working to improve the plan,322 no 
other action has been taken to expedite minor
ity employment. "Today, Chicago's black com
munity is divided and riddled with suspicion 
... (which) has its origins in the disarray 
of the Chicago Plan." 323 

The provision of Federal training money is 
one of the more important factors in the suc
cess of area construction plans. The Federal 
Government has been able to commit training 
funds rapidly but cannot compel their use.324 

318 Both the Chicago and Pittsburgh plans were de
veloped prior to the issuance of the OFCC Model Area
wide Plan. These early plans do not cqntain compre
hensive grievance procedures, and are less detailed in 
other respects than the model plan recommendations. 

310 Quoted in New York Times, July 20, 1970, at 17. 
3'° Id. One of the contractors has been notified of in

tent to debar from future Federal work. 
""

1 The Washington Post, Aug. 10, 1970, sec. A, at 1. 
"' Memorandum from Robert Brauer, construction 

compliance official, OFCC, to George Travers, Econo
mist, OFCC, "Status of Philadelphia and Chicago 
Plans", Aug. 25, 1970, at 1. 

323 The Washington Post, supra note 321. "Herbert 
Hill, Labor Director of the NAACP and one of the 
architects of the Chicago Plan, has flatly called it a 
'failure'." Id. 

"' 29 C.F.R. 20.21. 
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The attitude of local building trades union 
leaders is a key element in the development of a 
hometown solution, says Arthur Fletcher, As
sistant Labor Secretary. . .. He says Govern
ment procurement procedures, in effect, give 
unions a veto over the use of Federal funds 
for the training programs built into most 
minority hiring plans.325 

This union training veto may explain that 
part of the delay which is directly related to 
training programs, but there has also been a 
reluctance to enforce the Executive order by 
the compliance agencies and finally OFCC 
has been too patient in its efforts to insure 
that the agencies :fulfill their responsibility. 

The construction compliance program is still 
being handled by OFCC separately from pro
curement compliance. Under the new organi
zation, responsibility lies with the Office of 
Technical Assistance, with overall. guidance 
from the Operations Support Division of the 
Office of Program Operations. The area co
ordinators spend almost all of their time work
ing with the 18~Cities Program developing 
area plans to establish uniform standards of 
affirmative action for construction contractors 
in each metropolitan area.326 The relationship 
petween OFCC and the compliance agencies 
with construction responsibility has been dom
inated by this effort to devise an areawide 
compliance approach which is responsive to 
the distinctive features of the construction 
industry. 

The kind of cooperation required and the 
degree of OFCC direction involved is demon
strated by a March 1970 memorandum re
questing a coordinated compliance approach in 
Washington, D.C.327 The memor~ndum noted 
that in February, six agencies 328 had conducted 
compliance reviews of construction projects in 
Newark, N.J., and had found many problems. 
This coordinated approach was to be the model 

325 J1'.'all Street Journal, July 6, 1970, at 6. See also, 
29 C.F.R. 20.21. 

328 Statement by Secretary of Labor George P. Schultz, 
Feb. 9, 1970. See discussion in note 305, supra. The 
addition of 73 cities to the area construction program 
caused a special task force of 30 additional field com
pliance officers to be assigned to the construction pro
gram for assistance and monitoring. 

327 Memorandum from John L. Wilks, Director, OFCC, 
to Contract Compliance Investigators, Mar. 20, 1970. 

"" The agencies were: HUD, HEW, DOT, GSA, In
terior, and the Post Office Department. 

for construction compliance enforcement in 
Washington. Each agency with ongoing con
struction in the Washington metropolitan 
area 329 was requested to undertake compliance 
evaluations of its projects. The importance of 
the memorandum lies in the detailed schedule 
and timetable that OFCC presented the agen
cies. For example, the p,lan included an in
vestigation orientation meeting scheduled for 
March 25, a written report of review findings 
due April 3, and testimony to be prepared for 
a public hearing on April 13. 330 

It is not yet possible to evaluate OFCC's 
increased efforts in the construction area since 
programs capable of replication have only be
gun to be developed in many pJaces. Further
more, there have been virtually no data col
lected 331 nor released· by which to evaluate 
compliance efforts. 
d. Complaints and Sanctions 

Two related areas in which OFCC has 
played a relative,ly active role are complaint 
processing and application of sanctions.332 

Complaint processing by the compliance agen
cies 333 is to be more closely supervised by 

" 
0 The metropolitan area includes Washington, D.C., 

and the following counties: Maryland (Montgomery, 
Prince Georges) , Virginia (Alexandria City, Falls 
Church City, Arlington County, Fairfax County). 

" 
0 Wilks Memorandum, supra note 327. 

"' A potentially important step was taken when 
OFCC established a reporting system for the Philadel
phia Plan. Three reports are required: (1) Identifica
tion of contract bidders and those selected; (2) prepara
tion of detailed monthly implementation reports; and 
(3) preparation of areawide construction employment 
reports. The second report requires the monthly calcula
tion of the minority percentage of man-hours per craft, 
by contract. If this_ proportion is less than the minimum 
of the range for _the craft, a show cause notice must be 
sent. Such a reporting plan would have to be substan
tially modified for voluntary plans because commit
ments there r.ave been made in numbers for training 
purposes and not by craft. OFCC Memorandum to All 
Contract Compliance Officers, Evaluating Contractors' 
Performance Under the Philadelphia Plan, June 26, 
1970. 

•:r. For a more detailed discussion of complaint proc
essing and sanctions see pp. 52-53 supra, dealing with 
the role of contracting agencies. 

333 Complaints may be filed by any employee working 
for a private firm which is performing on a Government 
contract valued in excess of $10;000 per year. The 
charging party cannot be a party to any solution of 
his complaint and has no right to reject a solution 
agreed to by the Federal Government and the con
tractor. 
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OFCC than other activities. It requires the 
agencies to conduct complaint investigations 
as soon as. they are received.m It should be 
noted that contract compliance complaint proc
essing is distinct from other Federal complaint 
procedures in that the complainant, while he 
initiates the process, is not party to its. resolu
tion. Further, the complainant has no standing 
to institute litigation on his own behalf in 
the event the resolution is unsatisfactory to 
him.335 Rather, in many respects, the process 
is similar to compliance reviews. The nature 
of required evidence to support a complaint 
allegation is virtually the same as that needed 
to support a .finding of noncompliance with 
the Executive order.336 The sanction [or rem
edy] unde:r the Executive order is the same in 
individual complaints as for the failure to com
ply with t:he order's general nondiscrimination 
affirmativEi action clauses; namely, withdrawal 
of contract and/or debarment from future con
tracts, or referral to the Department of Justice 
for suit.337 

OFCC requests and receives a report on all 
complainu; and complaint investigations con
ducted by the compliance agencies, but it has 
not had the staff to review them. In fact, 
OFCC has not even been able to keep track of 
the number, type, and disposition of com
plaints.338 To an extent, this reflects the fact 

"' Interviuw with Leonard Bierman, Senior Compli
ance Officer,, OFCC, Nov. 27, 1969. 

=E.g., F,r:Lrkas v. Texas Investment, Inc., 375 F. 2d 
629 (6th Ci:r. 1967); Farmer v. Philadelphia Co., 329 
F. 2d 3 (3rd Cir. 1964). It appears, however, that a 
party may be able to bring suit to enjoin the Federal 
Governmenl; from letting a contract to a contractor who 
is engaging in discriminatory employment practices. 
See, Ethridge v. Rhodes, 268 F. Supp. 83 (S.D. Ohio 
1967). In February 1970 a suit was filed in the Federal 
District Court of the District of Columbia seeking to 
stop the Federal Government from dealing with 12 
paper product companies alleged to discriminate 
against bla,ck employees. The suit is based on the due 
process clause of the fifth amendment to the Constitu
tion. In addition, in April 1970 the Legal Defense Fund 
of the NAACP sued the Secretary of the Defense and 
other Government officials claiming they violated Ex
ecutive Order 11246 by giving $9 million in contracts 
to three Southern textile firms accused of job discrim
ination. The cases have yet to be heard. See pp. 51-58 
for a discussion .of the Defense Department, infra. 

=Hobson interview, supra note, 312. 
=Executive Order 11246 (1965), pt. II, subpt. D, 

§209. 
338 Hobson interview, supra note 312. 

that OFCC staff believes the complaint mech
anism is a poor tool to effect basic changes in 
industrial employment practices and has as
signed complaints a low priority 339 in its over
all program. 

Application of sanctions under the Execu
tive order in either the construction or supply 
contract compliance program has been ex
tremely limited. 340 The Executive order and the 
OFCC regulations contemplate such action pri
marily by tQe compliance agencies, with OFCC 
approval required to withdraw a contract or 
debar a contractor. In fact, few compliance 
agencies have imposed any sanctions, and de
barment actions have been initiated by OFCC 
against only seven companies-Bethlehem 
Steel Corp., Timken Roller Bearing Co., Allen
Bradley, B & P Motor Express, Pullman Inc., 
Hennis Freight Lines Inc., and Bemis Co., 
Inc.341 

The Executive order provides that sanctions 
may be imposed on Federal contractors only 
after they have been afforded an opportunity 
for a hearing to show cause why they should 
not be penalized.342 Only three of the seven 

=Bierman interview, supra note 334; interview with 
Ward McCreedy Assistant Director for Contract Com
pliance, OFCC, Dec. 2, 1969. On May 20, 1970, OFCE: 
and EEOC signed an agreement which may eventually 
result in nearly all OFCC discrimination complaint in., 
vestigations being conducted by EEOC. In those cases 
where EEOC is unable to obtain adequate redress by 
conciliation, the compliance agency will issue a notice 
to the contractor granting him 30 days to show why 
sanctions should not be imposed. Memorandum of Un
derstanding Between U.S. Department of Labor, Office 
of Federal Contract Compliance and Equal Employ
ment Opportunity Commission, Concerning the Pro
cessing of Complaints of Employment Discrimination 
as Between the Two Agencies, May 20, 1970. 

''° See p. 52, supra, for figures of debarment hearings 
and other actions. 

"' Id. Hobson interview, supra note 312. Memorandum 
from Edward Sylvester, Jr., Director, OFCC, to the 
Secretary of Labor, May 24, 196ij. Interview with 
Gresham Smith, Office of the Solicitor, Department of 
Labor, June 9, 1970. As of August 1970, there have 
been 15 show cause notices issued independently of 
Order No. 4. More important, seven notices of intent 
to impose sanctions have been sent in 1970: OFCC-5, 
DOD-1, and HEW--1. Four low bidders have been 
passed over: DOD-1, VA-1, and Treasury-2. Mem
orandum from Robert R. Hobson, Director, OPO, 
OFCC, to George Travers, Economist, OFCC, Aug. 25, 
1970. Although a step in the right direction, this effort 
appears inadequate after years of inaction. 

"" Id. Compliance agencies have imposed few sane-
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cases cited· for hearing actually have gone to 
a formal hearing: Allen-Bradley, Timken 
Roller Bearing, and Bethlehem Steel. The 
Allen-Bradley case was never adequately set
tled and the Department of Justice has filed 
suit to obtain compliance. In the Timken Roller 
Bearing case, an agreement was reached with
out the imposition of sanctions. The Bethlehem 
Steel hearing took more than a year because 
the three-man hearing panel could not get to
gether more than 1 or 2 days a month.343 As of 
August 1970 a decision had not been reached. 
Although OFCC and the compliance agencies 
are ill-equipped to make use of the hearing 
mechanism, no arrangements have been made 
for services of professional hearing examiners, 
nor have hearing regulations been adopted.au 

E. Compliance Agency Enforcement 

Of the 15 agencies responsible for securing 
compliance with Executive Order 11246 for 
supply contracts and Federal and federally as
sisted construction contracts, the Department 
of Defense is by far the major compliance 
agency. It has responsibility for about 75 per
cent worth more than $41 billion of all Fed
eral contracts. 345 

Of the 14 other compliance agencies, 12 
have procurement compliance responsibility 346 

tions, though DOD has held one hearing which was 
recessed pending an agreement a~d the Post Office 
has passed over the low bidders on Federal construction 
contracts for noncompliance with the Executive order. 
OFCC maintains no data on such agency enforcement 
actions. 

343 Interview with Robert R. Hobson, Senior Compli
ance Officer, OFCC, Dec. 4, 1969. A single hearing 
examiner may be used in future cases, thus overcoming 
one of the problems which impeded the final decision 
in the Bethlehem case. 

'" Interview with Robert R. Hobson, Director, OPO, 
OFCC,.June 9, 1970. . 

"'' Interview with C. Stuart Broad, Director of Equal 
Employment Opportunity Policy, Department of De
fense, Feb. 24, 1970. Department of Defense, Military 
Prime Contract Awards (by Service Category and 
Federal Supply Classification, fiscal years 1966, 1967, 
1968, 1969) Oct. 31, 1969, at 11. The Department of 
Defense will be treated separately from the other 
agencies because of its enormous share of Federal 
contracting activity. 

... Department of Health, Education, and Welfare, 
Department of Transportation, Department of the In
terior, Post Office Department, Department of Com
merce, Veterans Administration, Agency for Interna
tional Development, National Aeronautics and Space 

and 10 have construction compliance responsi
bility.347 The Departments of Housing and 
Urban Development and Transportation, 
which are principally concerned with construc
tion, operate next to DOD the most important 
compliance programs in the Government. In
fiscal year 1969 they awarded contracts in 
amounts of more than $3 billion and $4.5 bil
lion, respectively.348 All other compliance agen
cies, however, are responsible for significant 
industries with job-creating potential.349 The 
inadequate size and structure of the compli
ance units, the effectiveness of the compli
ance procedures, and the reluctance to apply 
sanctions has resulted in a program not cal
culated to produce a significant overall im
provement in minority job utilization. 
1. DEPARTMENT OF DEFENSE 
a. Responsibility 

The Department of Defense has been as
signed the largest contract compliance task 
by OFCC. Its responsibility includes the in
dustrial backbone of the Nation's economy: 
Ordnance, textile mills, primary metal indus
tries, all machinery, motor vehicles, aircraft 
parts, printing, publishing, and business serv
ices.3

50 OFCC estimates that these industries 
represent at least 28,583 establishments and em
ploy more than 10,100,000 persons."351 Defense 
Administration, Atomic Energy Commission, Depart
ment of the Treasury, Department of Agriculture, Gen
eral Services Administration. 

"' Department of Housing and Urban Development, 
Department of Agriculture, Department of Health, Ed
ucation, and Welfare, Department of Transportation, 
General' Services Administration, Department of the 
Interior, Post Office Department, Department of Com
merce, Tennessee Valley Authority, Veterans Admin
istration. • 

348 DOD, HUD and DOT responses to a questionnaire 
from the U.S. Commission on Civil Rights, Dec. 22, 1969. 
[Hereinafter all responses to this questionnaire will be 
cited a~ questionnaire response of (agency)]. 

"" It will be recalled that agency procurement com
pliance responsibilities are assigned on the basis of 
specific industries. See discussion in note 278 supra. 

'"' OFCC Order No. 1, Consolidation and Reassign
ment of Compliance Agency Responsibility, To Heads 
of All Agencies, Oct. 24, 1969. ·oFCC Order No. 9, Re
assignment of Certain Compliance Agency Responsibil
ity, To Heads of All Agencies, Mar. 16, 1970. ' 

m See Order No. 1 discussed in note 278 supra. The 
Department of Defense, however, estimates that it is 
now responsible for between 35,000 and 50,000 estab
lishments. Questionnaire response of the Department of 
Defense. 
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contracts in force during fiscal year 1968 in 
excess of 810,000 amounted to $39.8 billion, 
and in fiscal year 1969, to $38.1 billion.352 Dur
ing fiscal year 1969, 10,344,000 contractual 
actions were recorded within the Depart
ment.353 

b. Organization and Staffing 
Organization of the Department· of Defense 

contract compliance program separates policy 
direction from compliance operations.354 Policy 
direction is per~ormed by two professionals 
plus one clerical employee. Their mission, while 
not well d,efined, seems to be to assure that 
OFCC policy is disseminated to compliance op
erations units and to serve as adviser to the 
Assistant Secretary of Manpower and Reserve 
Affairs, the designated Contract Compliance 
Officer for the Department of Defense. They 
are also usually involved in sensitive concilia
tion negotiations. 355 

'The Office of Contract Compliance (OCC) of 
the Defense Contract Administration Service 
(DCAS) is the operations arm of the Defense 
Department's contract compliance effort. The 
OCC headquarters consists of three supervisory 
personnel, 13 compliance officer specialists, and 
six clerica·1 employees, with staff. evenly split 
between a programs and systems division and 
a ·field operations division.356 The staff assists 
the OCC ]Director in his supervision of com
pliance op,erations by developing and adminis
tering the required planning, scheduling, and 
reporting systems, as well as by supervising 
program execution by regional compliance per
sonnel.3 57 

The contract compliance staff in the 11 De
fense Contract Administration Regions (DC
ASR's) actually conduct all compliance re
views. The regional Chief, Office of Contract 
Compliance, is responsible to the regional mili-

352 Department of Defense, military prime contract 
awards, supra note 308. These figures are only for con
tracts in excess of $10,000. Those below that figure 
amount to between $3 and $4 billion a year. Id. 

353 Questionnaire response of DOD. Contractual ac
tions are all actions taken to modify terms, increase or 
extend, award, or cancel contracts. 

354 Broad 'interview, supra note 345. 
3

" Id. ' 
356 Questionnaire response of DOD. 
.., DOD Headquarters Manual, ·sec. 5100. Interview 

with M. R. Shafer, Director, Office of Contract Com
pliance, Defense Contract Administration Service, Jan. 
29, 1970; Broad interview, supra note 345. 

tary commander, although he receives direc
tions from headquarters OCC. The 11 DCASR':;; 
have a total of 140 compliance personnel: 11 
supervisory, 89 compliance officers, and 40 
clerical assistants. 358 

The Department of Defense is establishing 
approximately 171 new compliance positions' 
for fiscal year 1971 by transfer of slots within 
the Defense Contract Administration Serv-
1.ce.3

58 Even with this staff, DOD will not be 
able to fulfill OFCC's Order No. 1 to conduct 
compliance reviews of 50 percent of its as
signed contractors. Indeed, judging from past 
performance, it will be difficult to meet half 
that goal,360 as one DOD compliance official 
practically conceded.361 

The compliance function in DOD is intri
cately structured and a finding of noncompli
ance requires five internal reviews before the 
DOD Contract Compliance Officer receives a 
recommendation for the imposition of sanc
tions.3

62 At all levels of review, additional at
tempts are frequently made to conciliate with 
the contractor.363 This slows down the proce
dure still. more. 
c. Compliance Mechanism and Process 

It is common for DOD Contract Compliance 
Specialists to find deficiencies during a com
pliance review.364 When this occurs, the re-

3
"" Shafer interview, supra note 357; Questionnaire 

response of DOD. 
35 Interview with C. Stuart Broad, Director, Equal• 

Employment Opportunity Policy, DOD, Sept. 1, 1970. 
360 Questionnaire Response of DOD. At this Commis

sion's St. Louis hearing, the Chief of Compliance in the 
St. Louis region stated that he -currently had nine pro
fessional Contract Relation Specialists and would need 
30 to do the job required by Order No. 1, i.e., review 
50 percent of assigned facilities in a year. Hearing be
!ore the U.S. Commission on Civil Rights held in St. 
Louis, Mo., Jan. 15-17, 1970 (Unedited transcript). 
[Hereinafter cited as the St. Louis Hearing.] A DOD 
official indicated in late 1969 that by using the OFCC 
estimate of 40 hours needed for a review plus about 
30 hours to analyze data, write ~ report and negotiate 
problems, DOD would require additionally, to existing 
staff, 344 professional and 112 clerical staff to review 
50 percent of its compliance responsibility. Speech by 
Burleigh B. Drummond,. Chief, Programs and Systems 
Division, Office of Contract Compliance, DOD, to Com
manders Conference, Dallas, Tex., Nov. 18, 1969. 

361 Shafer interview, supra note 357. 
=See chart on p. 71 infra. 
"'Questionnaire response of DOD. 
"'' Id. For example, some DOD compliance officials es

timated that noncompliance is found in 85 percent of 
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Assistant Secretary of Defense (Manpower and Reserve Affairs) 
Department of Defense Compliance Officer, Roger T. Kelley 

Deputy Assistant 
Secretary ( Civil 
Rights and Industrial 
Relations) 

Frank W. Render, II 
Director, Equal 
Employment Opportunity \ 

Policy, C. Stuart Broad 
\ 

\ 
\ 
\ 
\ Director, Defense Supply Agency (DSA), 
\ Deputy Contract Compliance Officer 
\ Lt. Gen. Earl C. Hedlund, USAF 
\ 
\ 
\ 
\ 
\ Deputy Director ( Contract Administration 
\ Services) (D. CAS.) Maj. Gen. F. McCutchean, USAF 
\ 
\ 
\ 
\ 
\ Ch_ief, Office of Contracts Compliance (OCC) 
\. Kenneth Eppert, Acting 

Program and Systems Division Field Operations' 

11 Defense Contract Administration Regions 
(DCASR's), Headed by a military commander 

11 Chiefs, Office of Contracts Compliance, 
DCASR's 

. 
89 Contract Compliance Officers 
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viewer must notify his Chief, •Office of Con
tract Compliance, DCASR (OCC-DCASR), 
who, in turn, advises the Commander, DCASR, 
that noncompliance has been found.365 The Com
mander's role is crucial because he controls 
the dispo:sition of the case. He may conciliate 
the case to his satisfaction and, if he does so, 
that ends the matter. Under DOD regulations, 
the Commander is not even obligated to 
inform OCC, Washington on: the disposi
tion of a case if a compliance agreement is 
achieved.366 Defense Department officials attrib
ute distinct advantages to this procedure since 
nearly all. recalcitrant contractors agree to take 
necessary action to come into compliance when 
a case goes to a Commander.367 Nonetheless, 
imposition of the Commander between the 
OCG-DCAS Chief and OCC headquarters, by 
giving an other-than-compliance official a key 
role in compliance determination, represents a 
meaningful structural weakness in the overall 
process.3118 

The current compliance mechanism is the 
result of a February 1967 reorganization, which 
shifted responsibility for contract compliance 
from a centralized and independent compliance 
office, reporting directly to the Assistant Sec
retary of Defense (Manpower), to the Office 
of Contiract Compliance within the Defense 
Supply Agency (DSA).369 Critics charged that 

compliance visits made in the Southeast region. Inter
view with Kenneth W. Eppert, Chief, Office of Contract 
Compliance, Atlanta Region, Defense Supply Agency, 
Mar. 17, l.968. 

... Shafer interview, supra note 357; Questionnaire 
Response of .DOD. 

,.. DOD Regulations, DSAM 8705.1, chapter IV, sec. 
I, II, Negotiations and Conciliation Procedures, para. 3 
and 4. 

=Shafer interview, supra note 357. 
388 The Department of Defense contends that this is 

not really a problem because the Commander, for all 
intents a:nd purposes, is a disinterested objective re
viewer of this situation. Final disposition of compliance 
reviews a.re periodically spot checked when OCC staff 
visit j;he DCSAR's. Shafer interview, supra note 357. 
While the procedure may be theoretically adequate, 
there is 1no reason to expect a Commander to become 
vigorous in this field. His record is not dependent upon 
strong contract compliance enforcement but on securing 
satisfaction from the contractors of the substantive re
quirements of the procurement contracts. 

,.. Defense Contracts Compliance Programs, memo
randum :from Deputy Secretary of Defense Cyrus R. 
Vance, Mar. 21, 1967. See R. Nathan, Jobs and Civil 

the purpose of the reorganization was to avoid 
possible embarra~sment resulting from actions 
by an office independent of that doing the 
contracting.370 DOD responded that involve
ment of the contracting officers would make 
the new compliance operation more effective.371 

Yet, it is this involvement of other
than-compliance personnel in the decision pro
cess which remains a major source of criticism 
of the.DOD compliance system.372 

In fact, there. are suggestions that DOD 
compliance activity is less than forceful. For 
example, despite the Department's past failure 
to implement the Executive order effectively, 
the Director of DSA has cautioneff compliance 
officials against allowing compliance activities 
to become too didactic or abrasive, or reviews 
to become too detailed.373 These warnings are 

Rights (Prepared for the U.S. Commission on Civil 
Rights by the Brookings Institution) 116-18 (1969). 
The Assistant Secretary's Office maintains responsi
bility for policy direction and guidance. 

" 
0 See remarks of Rep. William F. Ryan, 114 Cong. 

Rec. 4732 (1968). See also Statement of Girard Clark, 
former Director, Contract Compliance Office, DOD, in 
the Washington Post, June 11, 1967, A-5. 

371 Ad Hoc Hearing before Congressman William F. 
Ryan, Dec. 4-5, 1968. 

an Interviews with Leonard Bierman and Robert Hob
son, Senior Compliance Officers, OFCC, Nov. 27, 1969, 
and Apr. 15, 1970. 

373 Defense Supply Agency, OCC Bulletin, March 1969, 
at 11. General Hedlund, the Commander of the DSA, 
was quoted in the March issue as indicating to regional 
officials "[the] contracts compliance function is of 
national interest and importance. It must, therefore, be 
pursued vigorously. However, it must be conducted in a 
reasonable way to avoid didactic or abrasive implemen
tation which in the long run can result in impediments 
to compliance." (italic added). The April 1969 issue 
mentioned congressional criticism of Federal contract 
compliance reviews. The response in the DOD bulletin 
stated "In view of the increased interest in the Equal 
Employment Opportunity program and the critical 
congressional scrutiny to which the program is sub
jected, OCC Chiefs should insure that only the minimum 
information r~quired to conduct the review is requested 
from the contractor, and that the information which is 
required be enumerated in the body of the letter and 
not attached as a checklist." Defense Supply Agency, 
OCC Bulletin, April 1969 at 14. The Report of the Blue 
Ribbon Defense Panel to the Secretary of Defense in
cluded recommendations which appear to r~gnize the 
problem created by having procurement officials in
volved in contract compliance activities. Recommenda
tion V-8, removes compliance operations from the pro
curement unit and assigns them to a proposed Defense 
Contract Audit Agency (DCAA). The implication is 
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not calculated to produce a vigorous program, 
respected either by contractors or by the mi
nority groups whose rights DOD is obligated 
to protect. In addition, the Department delayed 
establishment of a construction compliance pro
gram until after the Philadelphia Plan was 
found legally valid by the Attorney General 
in late 1969.374 Earlier, DOD had made it clear 
that it would not act in such matters until 
OFCC 'issued "procedural guidelines to enable 
this agency to establish a nationwide compli
ance program for construction without undue 
delay." 375 DOD is now participating in the 18 
cities program,376 and has established its own 
safeguard missile site construction compliance 
program.377 

d. DOD Compliance Performance 
Two recent cases involving DOD compliance 

activities point up severe weaknesses in its 
review and investigation activities. One case 
concerned tlie compliance posture of the textile 
industry 378 and the other involved procedures 
utilized in evaluating the compliance status of 
a .single, large DOD contractor, the McDonnell 
Douglas Corp. 379 

clear that procurement officials, including regi,;mal com
manders, would no longer have a role in compliance and 
would be expected not to impede the program. Report 
to the President and the Secretary of Defense on the 
Department of Defense by the B,lue Ribbon Defense 
Panel 163-64, July 1, 1970. 

m Interview with C. Stuart Broad, Director of Equal 
Employment Opportunity Policy, DOD, Feb. 24, 1970. 
The construction compliance contract clause for Phila
delphia was approved by the Armed Services Procure
ment Regulations (ASPR) Committee on Dec. 19, 1969. 

"" OCC Bulletin, Mar. 1969, supra note 373. 
318 See OFCC Memorandum to Contract Compliance 

Officers, "Construction Compliance Investigations," 
Mar. 20, 1970. 

3 rr A special set of guidelines was established by 
OFCC for DOD for its ABM construction site in North 
Dakota. A range of 6 to 10 percent for each job classi
fication, including crafts, was set as the goal for the 
contract. Memorandum from John L. Wilks, Director, 
OFCC to Roger T. Kelly, Assistant Secretary of De
fense, DOD,. Technical Assistance Guidance for Affirm
ative Action Plan-ABM Site Construction, N.Dak., 
Feb. 19, 1970. 

318 The most complete discussion of the Textile Case 
was in the Mar. 27, 28, 1969, Hearings on S. Res. 89 
Before the Sub comm. on Administrative Practice a.nd 
Procedure of the Senate Committee- on the Judiciary, 
91st Cong. 1st Sess., at pp. 25-103, 127-158, 222-226, 
hereinafter cited as Textile Hearing. 

""'See St. Louis Hearing, supra note !63. 

(I) Textile Case 
In 1967, a joint effort involving EEOC, OF

CC, and DOD was initiated to assure compli
ance in textile plants in parts of the South
areas where textiles are the largest manufac
turing industry. The effort focused particularly 
on discrimination against blacks in jobs which 
paid relatively well and which were tradition
ally reserved for whites.380 After a series of 
meetings between OFCC, EEOC, and the De
fense Supply Agency of DOD to assure that 
the same general policies were being followed 
by the Federal Government, compliance re
views were conducted between January 1968 
and August 1968 by OCC personnel. 

Between April and September 1968, three 
major textile firms, Dan River Mills, Burling
ton Industries, and J. P. Stevens & Co., Inc., 
were notified by DOD that they were not in 
compliance with the Executive order.381 After 
a good many efforts at conciliation, DOD and 
OFCC officials conclud~d on January 7, 1969, 
that the Government's position in the concilia
tions was correct and that one final attempt 
would be made before OFCC and DOD would 
"institute the kinds of proceedings that would 
lead toward the enforcement of the order." 382 

On February 8, after failure of the final con
ciliation effort, David Packard, Deputy Secre
tary of Defense, having received recommenda
tions for imposition of sanctions under the 
order, conferred with the contractors and, con
trary to OFCC regulations,383 accepted their 
verbal commitments for change.38~ 

The required written agreements, finally se
cured from the three firms in March and April 
of 1969,385 were not comprehensive and a re
porting requirement was not added until 

380 See Textile Hearing, supra note 378. 
381 The four major areas of noncompliance were dis

criminatory promotions, failure to recruit minorities, 
significant underutilization of Negro females due to the 
use of nonjob related qualification standards, and 
racially segregated company maintained housing. Tex
tile Hearing, supra note 378 at 39. 

=Statement by Leonard J. Bierman at the Textile 
Hearing, supra note 378, at 40. 

383 41 C.F.R. 60-1.40(a). Requires affirmative action 
commitments to be made in writing. 

"" Textile Hearing; supra note 378, at 40. 
385 Burlington Industries, Mar. 26, 1969; Dan River 

Mills, Apr. 4, 1969; J.P. Stevens, Apr. 24, 1969. 
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later.386 On January 6, 1970, responding to 
questions about the effect of the agreement, the 
Secretary of Labor noted that some progress 
had been made. He added, however, that only 
5 percent of those minorities in "dead end 
jobs" had been upgraded, which was not "as 
much as we would like to see." He also ex
pressed "8ome confidence" in the proper dis
position of company-owned segregated hous
ing.as1 

Reverbeirations from these actions, including 
interagency disagreements and Senate Hear
ings, cont:inued for many months.388 The entire 

=Other than a variety of reports which do not ade
quately detail many aspects of the employment situa
tion, e.g., the nature of the promotions made, the only 
firm commitment .made by the three companies was to 
dispose of the employee housing, which was owned and 
operated in a discriminatory manner by the companies. 
Whether or not the disposition of the housing will ben
efit or hurl; the minority employees is not clear from 
the agreements. 

What is clear is that the ageements in no way comply 
with the affirmative action requirements of OFCC reg
ulations effective since July 1, 1968. (See discussion on 
pp. 37-38). They are even less adequate when measured 
against the: mandates of OFCC Order No. 4 .(See dis
cussion on pp. 41-42). The plans do not set goals and 
timetables of actions within the meaning of the regula
tions nor do they detail the steps to be taken to improve 
minority utilization. Training commitments are non
existent, and in the Burlington agreement coverage 
for reporting purposes is to include all employees ex
cept those in management above first line supervisors, 
an exception which seems discriminatory on its face. 

m See N,~ws Conference of George P. Schultz, Secre
tary of Labor, Jan. 6, 1970. Later data provided by 
DOD indicate a slow but constant increase in minority 
group hiring, with minority female employment increas
ing rather sharply. The increase in minority female em
ployment :Erom 1968 to 1970 was 95 percent for the 
three firm:,. However, underutilization remains in the 
employment pattern; 8,620 individuals are employed in 
the four top level occupations with minorities consti
tuting only 1.7 percent of all managers and officials, 
professionals, technicians, and sales jobs. In 1968 
minorities held 41 of these four positions and by 1970 
they held 148, a negligible improvement. 

3
'" Upon being informed of Deputy Secretary Pack

ard's actfon of awarding contracts to the three textile 
firms, Sec:retary Schultz requested a full report from 
Mr. Packard. It is highly unusual for the Secretary of 
Labor to write to a ranking official of another depart
ment demanding a written explanation of actions taken. 
This was a clear indication of Secretary Schultz's dis
pleasure with the procedures followed by Mr. Packard. 
Mr. Packard's response to the Secretary's letter noted: 

"The department has engaged in lengthy discussions 
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episode, together with the resulting undistin
guished agreements, has not added to the 
credibility of DOD's contract compliance pro
gram. 
(2) McDonnell Douglas Case 

The secoµd case concerned a major aircraft 
contract with McDonnell Douglas Corp. Al
though compliance reviews conducted prior to 
the award of $7.7 billion in contracts showed 
significant .deficiencies, the award was made.389 

It appeared that there were some attempts to 
require the company to develop an adequate, 
effective affirmative action plan; however, 
these required efforts were not concluded prior 

- to the contract award. Thus, the action was 
consumated while the McDonnell Douglas 
Corp. was in violation of the Executive order 
and had not agreed to take steps to bring itself 
into compliance in a reasonable time.390 This, 
again, was clearly contrary to OFCC regula
tions.3 91 

about procedures which the contractors should be re
quired to use in increasing minority employment and 
providing better advancement opportunities for minor
ity groups within the company and in certain questions 
involving company-owned housing. These discussions 
have bogged down on the basis of semantics. The con
tractors involved have assured me that they will take 
further actions in c·onnection with the problems in
volved. One of the firms has provided a detailed plan, 
and the others have provided information of specific 
things they expect to do . . . the department is ex
pected to have continuing business with these firms and 
is in a position to resort to other procedures at any 
time their progress is not acceptable." Textile Hearing, 
supra note 379, at 45-46. 

The Secretary of Labor noted in the Hearing that the 
procedures used were not traditional, i.e., not in ac
cordance with the regulations, but defended them be
cause they had resulted in an effective agreement. He 
added, however, that: 

"At the same time, and I wish to e:tnphasize this 
point, we regard this procedure as exceptional and in 
no way a precedent for preaward negotiations." Textile 
Hearings, supra note 378, at 223. 

3'° See letter with attached memorandum from John 
A. Hannah, Chairman, U.S. Commission on Civil Rights, 
to Melvin R. Laird, Secretary of Defense, Jan 24, 1970. 

300 However, the McDonnell Douglas Corp. had sub
mitted a plan that it claimed met the requirements of 
the regulations. At th£> time of the contract award, De
fense Department compliance officials had found the Mc
Donnell Douglas plan unacceptable. 

391 The OFCC regulations require the development of 
an acceptable written program-based upon an analysis 
of problem areas, minority underutilization, hiring, re
cruitment, and other personnel policies regarding up-



The U.S. Commission on Civil Rights, hav
ing documented these facts in a public hearing, 
sent letters on January 24, 1970, to the Secre
tary of Defense and the Secretary of Labor, 
requesting immediate action to enforce the 
Executive order. Defense Secretary Melvin R. 
Laird and Air Force Secretary Robert C. 
Seamans both expressed shock and deep con
cern at the failure of their staff to handle the 
McDonnell Douglas contract according to regu
lations.3 92 The Secretary of the Air Force and 
Department of Defense and OFCC compliance 
officials engaged in intensive negotiations 
with McDonnell Douglas to develop an accept-

. able affirmative action plan. On February 10, 
1970, DOD announced that such a plan con
taining goals and timetables had been develop
ed by McDonnell Douglas and accepted by the 
Department of Defense and OFCC.393 This 
marked the .first time that the guidelines of 
OFCC Order No. 4 had been used in assisting 
a firm to develop an adequate affirmative ac
tion plan. 394 

Department of Defense officials consider this 
plan a landmark in effective contract compli
ance.395 It will be used, they say, in conjunc
tion with order No. 4 itself, as a guide in as
sisting other corporations to f9rmulate their 
affirmative action plans.396 The plan agreed to 

grading and promotion-which will correct deficiencies 
and set specific goals for improvement. 41 C.F.R. 60-
l.40(a). 

392 Secretary of Defense memorandum for the Secre
taries of the Military Departments and Assistant Sec
retaries of Defense, Jan. 30, 1970. Secretary Laird 
indicated: "I am shocked by the apparent situation in 
which we find ourselves vis a vis compliance with moral 
legal equal opportunity provisions and procedures on 
defense contracts. We must take immediate and vig
orous corrective action." Secretary Seamans was por
trayed as deeply concerned that the precontract audit 
of McDonnell Douglas had not been conducted. News 
Release of Robert Seamans, Secretary of Air Force, Jan. 
27, 1970. 

=DOD Press Release, Feb. 10, 1970. Although this 
Commission has reviewed the McDonnell Douglas Plan 
and forwarded its comments, criticism, and suggestions 
to DOD, it is not at liberty to publish its full evaluation 
at this time because the plan has been classified as con
fidential by the Defense Department. An abbreviated 
version of the critique was released to· the press on 
Aug. 26, 1970. See discussion on pp. 75-76 infra. 

'°' Id. Broad interview, supra note 374. 
305 Id. 
,,. Id. 

by McDonnell Douglas, however, does not con
tain a detailed reporting requirement.397 

The Department of Defense has notified all 
contractors that existing affirmative action 
plans must be updated as required by OFCC 
Orqer No. 4. Regional offices have been author
ized to discuss the McDonnell Douglas plan 
commitments in general terms with other 
contractors.398 The exact nature of some as
pects of the McDonnell Douglas plan, such as 
its hiring goals, however, is considered by DOD 
to be confidential materiai.. Since all other exist
ing affirmative action plans submitted to the 
Department will be reevaluated on the basis 
of McDonnell Douglas, it is important for the 
plan to be subjected to public examination, 
analysis, and criticism before it is used as the 
DOD model. Yet DOD claims that confidential
ity prevents this action. 

Although respecting the confidentiality of 
certain aspects of the McDonnell Douglas plan, 
the Commission on Civil Rights has recently 
criticized the plan 399 although it concedes that 
it "represents a significant step forward
principally in its minority hiring goals and 
upgrading program." 400 There remain a num-

"" Id. The reporting plan was established in a sep
arate letter to McDonnell Douglas in which DOD 
indicated the type of information that was to be re
ported periodically. Letter from R. S. Sullivan, captain, 
USN Commander, Defense Contract Administration 
Services Region V, to Robert C. Krone, corporate vice 
president, personnel, McDonnell Douglas Corp., Mar. 
20, 1970. The summary reports from McDonnell Doug
las for February, March, and April show commendable 
achievement in excess of stated goals and timetables in 
hiring, but no action in the establishment of training 
programs. 

308 Id. It should be noted that shortly after the issu
ance of order No. 4, DOD was found to have granted a 
multibillion dollar contract to a contractor not in com
pliance with the Executive order. Public pressure re
sulting from this incident may have prompted DOD to 
take the aggressive actions noted above. 

m In a different context, the McDonnell Douglas 
Corp's. effort was praised by Chairman Charles H. Wil
son of a special House Subcommittee of the Armed 
Services Committee. In seeking to find "whether 
toughened Federai insistence on nondiscrimination hir
ing in defense plants is hurting the military effort 
through higher costs ... ," he concluded that: "They 
are accepting the Government program, and they want 
to comply. They recognize we have reached a time when 
past practices must be changed." St. Louis Globe Dem
ocrat, Aug. 6, 1970 at A6. 

400 U.S. Commission on Civil Rights, Staff Memoran-
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ber of problems relating to inadequate infor
mation and imprecise commitment. Briefly, the 
deficiencies are: current racial employment by 
job is not shown, thus making evaluation of the 
hiring goall impossible; this is only a 1-year 
plan, thus commiting the firm only to review, 
not to future improvement; the plan provides 
no information on evaluation of upgrading 
goals; it does not provide a program to modify 
impact of l:a.yoffs which are usually most harm
ful to minorities; its training commitments 
are inadequate; and they are also indefinite.401 

e. Reviews and Investigations 
In fiscal year 1969, DOD conducted almost 

5,000 contractor reviews and investigations, of 
which only 2,703 were compliance reviews.402 

Of the remainder, 1,347 were followup reviews, 
587 were preaward reviews, and 342 were com
plaint investigations.403 Since DOD has respon
.sibility for a minimum of 36,000 contractor 
facilities,40 1 it thus reviewed fewer than 10 per• 

cent of it:, assigned compliance quota. Fur-
' ther, there. are no data available suggesting 

that these reviews resulted in development of 
acceptable affirmative action plans. 405 

dum: Critique of the McDonnell Douglas Corp. Affirma
tive Action Plan of Feb. 9, 1970, (released to the press, 
with confidential sections deleted, on Aug. 26, 1970). 

401 Id. One ·problem, however, has been corrected since 
this analysiE: was made; i.e., current data by job have 
been secured by DOD. Some of the other problems have 
been dealt w:ith in affirmative action plans since obtained 
from other c:ompanies. Interview with C. Stuart Broad, 
Director, Equal Employment Opportunity Policy, DOD, 
Sept. 1, 1970. 

402 Questionnaire response of DOD. The comparable 
figures for ii.seal year 1968 were 3,629 total reviews and 
investigations and 1,578 compliance reviews. 

403 Id. The comparable figures for fiscal year 1968 
were 1,189 f,ollowup reviews, 507 preaward reviews, and 
355 complaint investigations. 

... Defense Supply Agency, DSA Program Plan for 
Contracts Compliance (1969), January 1969, at 1. 

... Neither interviews nor the DOD questionnaire 
response wtts able to connect the development of ac
ceptable plans to compliance reviews. DOD noted in its 
response th:!l.t the affirmative action program require
ment has be:en in its procurement regulation only since 
Jan. 31, 191i9, and has been a part of compliance re
views since that date. Questionnaire response of DOD. 
A memorandum attached to the DOD response noted 
that DOD had not uniformly required affirmative action 
plans which met the standards of Sec. 60-1.40 of the 
regulations, as interpreted by OFCC, and that if 
they did it would result in "mass findings of non
compliance."' Memorandum from W. R. Senter, Assist-

Compliance reviews of known contractor fa
cilities are scheduled by DCAS regions through 
the application of selection criteria. Under 
these criteria, facilities are selected which: 
(a) Have more than 150 employees, (b) are 
engaged· in work on an active Government 
contract or subcontract, and ( c) are in a metro
politan area with at least 3 percent minority 
group population. In practice, facilities with 
the largest employment are scheduled first.406 

The OFCC official having the chief liaison re
sponsibility with DOD strongly criticized the 
strict application of these criteria as too nar
row. The main reason for OFCC concern is that 
a decisive factor in determining the location of 
a compliance review is whether a contract is 
actually being p~rformed at the facility.407 

Under OFCC rulings, all of the firm's facili
ties are subject to the Executive order, regard
less of whether each one is currently perform
ing work on a Government contract.408 The 
necessary consequence of the DOD procedure 
for limiting reviews is to prevent the agency 
from determining whether agreed to policies 
for the reviewed facilities are being applied 
corporatewide. 

The Office of Contract Compliance of DSA 
has shown dissatisfaction with the quality of 
compliance reviews.409 Affirmative action plans, 

ant Deputy Director, Defense Supply Agency (Con
tract Administration Services) to Acting Deputy 
Assistant Secretaries of Defense ( Civil Rights and In
dustrial Relations), Sept. 15, 1969. 

... These criteria may be circumvented "only when the 
total circumstances underlying the selection are clearly 
of so serious a nature as to warrant departure . . . 
and reports of reviews which do not meet the criteria 
will be subject to review. . . ." Defense Supply Ag
ency, Office of Contract Compliance Manual, ch. 2, 
sec. 1, at 9. ,

401 Interview with Leonard Bierman, Senior Compli
ance Officer, OFCC, Nov. 27, 1969 . 

..,. In the February 1969 issue of the OCC Bulletin it 
was reported that an Oct. 24, 1968 letter from the 
Acting Director, OFCC to Director Equal Employment 
Policy, Office of Assistant Secretary of Defense (Man
power and Reserve Affairs) restates that all division 
of a corporation are covered by the Executive order if 
any one has a Federal contract, and adds that subsidi
aries may also be covered, depending upon the degree 
of independence of the subsidiary. See also Bierman 
interview, supra 407, DSA, OCC Bulletin, Vol. 1, No. 2, 
Feb. 1969, at 4 . 

... OCC has reported that the narrative reports of 
compliance reviews too often contain conclusions not 
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initially required within 120 days after the 
date of the contract, have not, in past instances, 
always been filed on time. In fact, OCC re
viewers have even permitted contractors an 
additional 120 days from the time of the re
view to come up with a plan.'110 

Implementation of the preaward pro
cedures 411 has also created additional prob
lems because most DOD ·contracts in excess of 
$1 million are negotiated.412 Originally, under 
OFCC regulation, preaward procedures were 
applied by DOD only to contracts let under 
bids, not to those negotiated. For such con
tracts, OFCC had instituted a preaward check 
procedure.413 OCC interpreted the preaward 
check procedures, however, as not requiring 
review if no deficiencies had previously been 
noted.414 

The compliance review process, as described 
in these examples, appears to show qualitative 
and quantitative deficiencies involving ques
tionable practices which suggest the need for 
a thorough investigation and audit of DOD 
implementation of the Executive order. 

Since January 1970, the Department of De
fense has taken actions which indicate a more 
aggressive program will be implemented in the 
future. The Department has begun to conduct 

supported by the facts, and resulted in unrelated recom
mendations. DSA, OCC Bulletin, vol. 1, No. 7, Novem
ber 1969, at 33. It was further noted that OCC had been 
embarrassed by the quality and accuracy of reviews for
warded to the Office of the Secretary of Defense or 
OFCC. 

" 
0 DSA, OCC Bulletin, vol. 1, No. 5, June 1969, at 18. 

411 A compliance review must be conducted on any 
contractor receiving a bid contract award of mor~ than 
$1 million prior to the actual award. 41 C.F.R. 60-
1.20(d). 

412 Interview with C. Stuart Broad, Director of Equal 
Employment Opportunity Policy, DOD, Feb. 24, 1970. 

413 The "check" procedures required that the contract
ing offices of DOD notify the compliance unit of an
ticipated negotiated awards of more than $1 million; 
prior contract status; and whether any previous com
pliance reports have been filed. The compliance unit 
then reviewed the contractor's file and if any deficien
cies wer~ noted the contracting office would be noti
fied of what action the office should take. DSA OCC 
Bulletin, supra note 410, at 19-20. . 

m The contracting office which will make the award 
need· only notify the proper OCC regional office of the 
pending award; no review will be required unless OCC 
has a record of contractor deficiencies. DSA, OCC 
Bulletin, supra note 410, at 19-20. 

preaward reviews of all contracts, negotiated 
or bid, of a value of $1 million or more.415 

Procurement officers have been informed of 
requirements of Order No. 4 and instructed 
to apply its guidelines to all contractors they 
review. This action has resulted in more than 
60 "show cause" notices to contractors between 
April 1 and September 1, 1970,416 though all 
but one of these cases have been settled at the 
regional level, usually by the military com
mander.417 It is still too early, however, to de
termine the extent to which the Department 
will follow· through on these recent progressive 
actions. 

F. Racial and Ethnic Data Collection 

The Department of Defense has collected no 
reliable data on which to base an evaluation 
of its program. It has, however, collected in
complete data on the racial and ethnic com
position of some contractor facilities subjected 
to DOD review. Minority employment data 
have been gathered for 2,683 facilities, cover
ing changes during the period July 1, 1967 
through December 31, 1968. The facilities had 
a total December 1968 work force of 3,391,913. 
In the llh-year period, minority employment 
had increased 90,499. By ethnic breakdown 
this figure indicates 63,255 Negroes, 21,556 
Spanish-speaking Americans, 3,856 Orienta.I 
Americans, and 1,832 American Indians.418 

"" On Aug. 25, 1970, procurement regulations were fin
ally amended to require negotiated as well as bid con
tracts over $1 million be subject to full preaward pro
cedures. DOD, however, had been doing this for some 
months. DOD, Defense Procurement Circular, No. 82, 
Aug. 25, 197,0. 

1 Interviews with C. Stuart Broad, Director, Equal 
Employment Opportunity Policy, June 12, 1970, and 
Sept. 1, 1970. Initially, DOD was alone among the 15 
compliance agencies in taking such action under order 
No. 4. Note: A "show cause" notice is issued to a con
tractor found not in compliance as a result of a review. 
The notice gives the contractor 30 days to show why 
he should be considered in compliance. At the end of 30 
day~ ,if he is still not in compliance, a 10-day notice of 
the imposition of sanctions is to be sent; this offers the 
contractor a hearing to establish his compliance if he 
chooses. 

417 Id. 
418 This is the first report and it was based on reports 

submitted by the DCAS regions on the minority em-
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Minority employment increases in 1,623 fa
cilities were measured for the period January 
1, 1969 through June 30, 1969. Employment 
at the end of the period was 1,727,887. The 
total minority increase for the 6-inonth period 
was ·53,5613-, of whom 36,439 were Negroes, 
13,980 Spanish-speaking Americans, 1,880 
Oriental Americans, and 1,267 American In
dians.419 

While the data show an increase in minority 
hirings, they are seriously lacking in detail. 
For exam;ple, they do not indicate : (a) the 
total perct:mtage of minority employment at 
the initiation or close of the covered periods ; 
(b~ whether the rate of increase is greater or 
less than that for all employment; (c) what 
the job levels were; (d) the number and rate 
of promotions; and (e) whether the surveyed 
facilities were typical of DOD contractors. 
DOD has 1ndicated no plans to seek these addi
tional data. 

2. OTHEll;t COMPLIANCE AGENCIES 
Under Order No. 1, 12 agencies, in addition 

to DOD, have responsibility for procurement 
contract compliance and 10 for construction 
contract compliance.420 Staff resources and the 
manner in. which the compliance agencies have 
organized their activities have had an impor
tant influemce on their programs' effectiveness. 

In 1969,, excluding DOD, the agencies award
ed contracts amounting to more than $16,250 
million, affecting more than 60,000 bµsiness es
tablishments which employ more than 10 mil
lion persons. 
a. Staffing and Organization 

Provisions of Order No. 1 421 require agencies 
to prepare a budget request for sufficient addi
tional compliance staff to enable them to .con
duct an annual review of 50 percent of the 
firms assi,gned them. At the time the order was 

ployment records resulting from their compliance re
views. The detailed data remain in the regions. DSA, 
OCC Bulletin, vol. 1, No. 4, April 1969, Attachment
"Accomplishment Report." 

m This is the second report. DSA, OCC Bulletin, vol. 
1, No. 7, November 1969. Attachment-"Accomplish
ment Report." 

"'
0 See discussion at pp. 193-95, supra. 

'" OFCC Order No. 1, to heads of all agencies, Oct. 
24, 1969. Prior to October, OFCC exerted no meaning
ful influen,~e on agency staffing determinations. Inter
view with Robert Hobson, Senior Compliance Officer, 
OFCC, Apr. 15, 1970. 

issued, all agencies were understaffed, some 
hopelessly so.422 The _staffing pattern required 
by the OFCC order attempted to bring all 
agencies to a minimum level of enforcement 
capability. The President's fiscal year 1971 
budget request for these contract compliance 
agencies would result in an overall increase 
of 100 percent in their compliance personnel. 
For two principal reasons, however, the goal 
of uniform compliance enforcement capability 
is not likely to be achieved : First, even with 
the increases proposed by the President, staff 
resources still will be insufficient; second, some 
organizational structures present obstacles to 
effective contract compliance enforcement. 
(I) Staff Resources 

Insufficient staff is a problem of overriding 
importance in contract compliance, as in other 
areas of civil rights enforcement. In some 
cases, this results both from congressional un
willingness to appropriate sufficient funds and 
the failure of the executive branch to request 
them. For example, in connection with the 
1971 budget request, the JIEW Office for Civil 
Rights asked for an additional 118 contract 
compliance positions.423 The Department re
duced this request to 95 in its full agency 
transmittal to the Bureau of the Budget. The 
Bureau of the Budget cut the new positions to 
59, one-half the original Office for Civil Rights 
request. This was the number included in the 
budget submitted to Congress.424 

Some agencies have run into special prob
lems as a result of reductions of budget re
quests. The Department of Agriculture, for 
example, had its compliance responsibilities in
creased by 600 percent as a result of order 
No. 1 and planned to reorganize its compliance 
program to handle the added workload effec
tively. The Bureau of the Budget, however, re-

422 The Treasury Department had respoi;isibility for 
approximately 12,000 banks but had only three staff 
people assigned to contract. compliance. HUD was re
sponsible for more than $3 billion in contracts in 1969 
and had only 41 persons assigned to compliance work. 

'" The 118 positions requested were based upon the 
requirements of compliance activity as contained in 
0 FCC Order No. 1. 

"' Questionnaire response of HEW. The Office for 
Civil Rights is responsible for the compliance of educa
tional institutions, nonprofit organizations, and in
dustries with approximately 5,000 establishments. It 
now has a compliance staff of 24. 
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duced the Agriculture 1971 budget request to 
such a level that the reorganization has been 
postponed until more funds become avail
able.425 A similar reduction in the General Serv
ices Administration request may also have in
fluenced its decision not to decentralize its 
compliance activity in the unit responsible for 
supply contracts.426 

Compliance review staffs of the Department 
of the Treasury and the Agency for Interna
tional Development (AID), however, were 
dramatically increased. Prior to the reassign
ment, each had only two professionals on their 
compliance review staffs. The President's fiscal 
year 1971 budget request calls for an increase 
of 10 for each of these agencies.427 

The problem of coping with the additional 
responsibilities imposed by Order No. 1 428 is 
compounded by the fact that some agencies 
assign staff to contract compliance duties 
on less than a full-time basis. For example, 
compliance personnel of the Economic Develop-

-t:?o Questionnaire Response of the Department of Agri
culture. The Department now has a compliance staff of 
15. It requested 104 new positions to cope with the re
sponsibility of reviewing approximately 4,000 contrac
tors. The Bureau of the Budget approved only 17 new 
positions. 

"'" Questionnaire Response of <;;SA. The supply con
tracts compliance headquarters staff now numbers five 
professionals and two clericals responsible for 5,000 con
tractors. Seventeen man-years of additional investiga
tive effort are supplied for compliance reviews by the 
Office of Audits and Compliance. GSA requested 125 
new positions. The Bureau of the Budget granted ap
proval for 51, but the House Appropriations Committee 
allowed only 39 new positions. 

m Questionnaire Response of the Department of the 
Treasury and AID. Both of these increas~s were des
perately needed. Treasury has responsibility for 12,000 
banks and AID is responsible for more than 1,000 facili
ties. At the Commission's San Antonio hearing, Robert 
Wallace, then Assistant to the Secretary of the Trea
sury, testified that the staff has always been less than 
what was needed: "We felt that for the banks, we 
needed to start with 15 professional employees to make 
compliance reviews and to work with the banks all over 
the United States to help them implement the require
ments of this Executive order." San Antonio Hearing, 
supra note 161, at 572. 

428 All agencies currently with compliance responsibil
ities, except NASA, the Post Office Department, and the 
Social Security Administration of HEW, are now re
sponsible for more contractors than prior to the order. 
For example, the Atomic Energy Commission, pre
viously responsible for 1,115 facilities, is _now compli
ance agency for about 3,900 establishments. 

ment Administration of the Department of 
Commerce spends 20 percent of its time on 
this activity and the remaining time on other 
civil rights duties:120 In some agencies, contract 
compliance staff also have noncivil rights 
duties. For example, the Department of Trans
portation, which has assigned compliance re
sponsibility to independent program units, has 
four constituent agencies with identifiable con
tract compliance programs: Coast Guard, Fed
eral Aviation Administration, Federal High
way Administration, and the Urban Mass 
Transit Administration. All have professional 
compliance officers working less than full-time 
on contract compliance or other civil rights 
work. These percentages range from 50 per
cent in the Coast Guard to 80 percent in the 
Federal Highway Administration.430 The De
partment of the Interior has a total of 15 units 
with some contract compliance responsibility, 
six of which have no individual devoting as 
much as 50 percent of his time to contract 
compliance.431 

The actual value of staff members whose 
jobs are divided between contract compliance 
and other functions has not been judged by 
the agencies and is open to question. For ex
ample, there is no way of knowing which staff 
duty takes priority or whether the distribu
tion of time is evenly allocated throughout the 
year. Thus, it is frequently impossible to de
termine, from simple manpower calculations, 
the extent of staff resources devoted to con
tract compliance. 
( 2) Organization and Decentralization 

Aside from numbers of staff, the other im
portant determinant of contract compliance 
effectiveness is the manner in which agencies 
organize and direct their programs:132 Compli-

"'
0 Questionnaire Response of the Department of Com

merce. 
• 

30 Questionnaire Response of the Department of 
Transportation. 

431 Questionnaire Response of the Department of the 
Interior. Part-time compliance staff, which invariably 
works out of regional offices, is not directly responsible 
to contract compliance officials in the central office; 
rather, it is responsible to the regional director who 
may not be interested or committed to implementing the 
compliance program aggressively. 

"" In some cases, such as in the Department of the 
Treasury and AID, all compliance review personnel are 
in the central office and make reviews from that office 
with no regional intervention. At HUD, all contract 
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ance activities may be concentrated in a cen
tral office, with all compliance reviewers re
porting fo it, or they may be decentralized 
into smaller, more specialized units. Decentra
lization may be transferred from central of
fices to program bureaus or units, or the 
responsibility may be delegated from the 
Washing':ton level to regional offices. The most 
significant decentralization was that of the De
partment of Defense.433 There, the rationale for 
delegatii1g compliance responsibility to the De
partment's contracting arm was declared to be 
increase'd efficiency resulting from specific 
knowledge of the workings of the contractor's 
business. It was charged, however, that pre
vious cEmtralized operations had produced a 
more forceful program in which compliance 
determi:nations were made independently of 
other contract administration consider~tions.434 

Other Federal departments, such as the De
partmei1ts of the Interior, Transportation, 
Health, Education, and Welfare, and Com
merce, also decentralized operational control of 
compliance programs to their program bureaus. 
They usually maintain a small central office 
for adri1inistrative coordination, but each pro
gram bureau develops its own compliance pro
gram, organization, and staff commitments.435 

For example, HEW has two supply contract 
compliance programs and one for construction, 
each relatively independent of the other.436 The 
two supply elements have vastly differing com-

complfai1ce personnel are on the staff of the Assistant 
Secretaiy for Equal Opportunity although they work 
out of fi,eld offices. For a discussion of agency practices, 
see R. i~athan, Jobs and Civil Rights, (Prepared for 
the U.S. Commission on Civil Rights by the Brookings 
Institution), pp. 116-28 (1969). 

433 See discussion and notes on pp. 70-72 supra. 
.,.Id. 
05 The Department of the Interior has 15 units with 

compliance responsibility. Transportation has four, 
HEW has three, and Commerce has two. Questionnaire 
Respom;es of Interior, Transportation, HEW, Com
merce. 'l'he Interior program is so fragmented that the 
Department has not even been able to come up with a 
reorganization plan which would enable it to. imple
ment its new responsibilities effectively. The Post 
Office Department has decentralized responsibility for 
contract compliance, with review examiners adminis
tratively responsible to their local postmasters, while 
operationally responsible to the central office. The de
gree to which local postmasters influence compliance 
decisions is, however, unknown. 

,,. Questionnaire Response of HEW. 

pliance capabilities. The contract compliance 
division, responsible for all supply contracts 
other than insurance, estimates it was able to 
perform reviews on only 2 percent of its as
signed contractors, while the unit responsible 
for the insurance industry covered virtually 
every contractor in a year's time. 437 

Not only have compliance responsibilities 
been decentralized in many cases to program 
units, but they have been further delegated to 
reviewers in regional offices of the program 
bureau. Like their central office counterparts, 
these reviewers often have responsibilities be
yond contract compliance. Thus the problems 
resulting from fragmentation of responsibili
ties are compounded. As noted, the Department 
of Transportation has three constituent units 
with sizable compliance staffs.438 Some of the 
field staffs of these units are spending less 
than full-time on contract compliance, for 
instance, from 50 to 80 percent.439 This dif
fusion of responsibility is even more apparent 
in the Bureau of Land Management of the 
Department of the Interior, whose field per
sonnel work on a variety of civil rights as
signments including contract compliance, Title 
VI, and Federal employment, in addition to 
program tasks. All civil rights activities ac
count for 55 to 90 percent of their time.-uo The 
GSA Office of Audits and Compliance, which 
conducts all GSA supply contract compliance 
reviews, has assigned responsibility for this 
effort to 38 field staff members who spend 
from ·5 to 90 percent of their time on this 
activity.441 

GSA is an example of an agency within 
which centralized and decentralized contract 
compliance coexist. The Federal Supply Serv
ice has retained a large degree of centralized 
control of supply contract compliance, while 
the Public Building Service, responsible for 
construction, has completely delegated the 

c1Id. 
438 The three important units are: The Coast Guard, 

Federal Aviation Administration, and the Federal 
Highway Administration. 

"" Questionnaire Response of the Department of 
Transportation. 

«o Questionnaire Response of the Deparmtent of the 
Interior. The contract compliance function absorbed 
from 50 to 85 percent of their time. 

.,, Questionnaire Response of the General Services Ad
ministration. 
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compliance function to regional office person
nel.442 The two units offer sharp contrasts in 
approach. An internal study by GSA suggests, 
however, that after further study the Federal 
Supply Service's compliance functions may 
also be transferred to regional offices.443 

While the general trend appears toward 
more delegation and decentralization,m the 
benefits appear open to question. Interposing 
program officials in supervisory and/or deci
sionmaking positions between the compliance 
reviewer and the designated contract compli
ance officer increases the chances for cautious 
or timid enforcement. Program audit and con,. 
tracting officials are concerned with securing 
goods and services from contractors; and this 
is the principal basis on which their work is 
judged. Equal employment is looked upon by 
these officials as an additional and often un
wanted burden.m 
b. The Review Process 

Contract compliance agencies conduct vari
ous types of investigations regarding contract 
compliance: 

1. The regular compliance review is a 
thorough investigation of employment practices 
of a selected number of the total contractor 
facilities assigned to an agency. 

2. The preaward compliance review is a 
comprehensive inquiry into the compliance 
status of an indicated low bidder, conducted 
immediately prior to the award of a contract 
of more than $1 million.m 

442 Questionnaire response of GSA. The Office of Aud
its and Compliance, (OAC) a general investigatory 
body for GSA, actually performs compliance reviews 
for the Federal Supply Service. Most OAC reviews 
concern the propriety of the expenditures. John Brosna
han, Deputy Director for Compliance of OAC, said that 
most OAC investigators consider contract compliance 
work an interference with their own professioµal devel
opment. The practice of part-time investigators un
doubtedly hinders effective compliance reviews. Inter
view with John Brosnahan, Deputy Director for Com
pliance, OAC, GSA, Feb. 3, 1970. 

443 Office of Administration Management Systems 
staff, GSA, A Study of the GSA Equal Employment 
Opportunity Program, at 2-8, December 1969; Ques
tionnaire Response of GSA. 

'"OFCC has taken no position on this important 
question. Hobson interview, supra note 421. 

... Sae statement in note 442 supra. 
446 The regulations require such reviews. 41 C.F.R. 

3. The followup review is conducted in 
order to verify any positive actions a contrac
tor had agreed to take after having been found 
in noncompliance. 

4. The corporatewide review involves con
ferences between central office compliance 
staff and corporate officials to develop an af
firmative action plan for all corporate facili
ties. 

5. The complaint investigation is a review 
of allegations of discrimination made against 
a contractor. 

The 15 compliance agencies reported that 
in fiscal year 1969 they conducted 12,348 
regular, followup, preaward, and corporate re
views. The comparable figure for fiscal y~ar 
1968 was 8,683.447 The 1969 figure includes 
several visits to a single establishment, m with 
followup reviews constituting a third of the 
total, as it does for the Department of Defense. 
Thus, of the more than 100,000 contractor 
facilities, fewer than 10 percent were reviewed 
in 1969. 

Many initial compliance reviews find some 
deficiency 440 and each of these is supposed to 
result in at least one followup review. In fact, 
however, few reviews of this type are con-

60-1.20(d). Preaward compliance reviews are now being 
conducted on negotiated contracts of more than $1 
million by DOD. 

.., Compliance reviews completed:* 
Fiscal year 

1968, 
compliance

reviews 

Fiscal year 
1969, 

compliance
reviews 

Depqtment of Defense _______ _ 
General Services Administration __ 

3,274 4,687 
768 

Housing and Urban
Development __ -·- _____________ _ 457 

Health, Education, and Welfare __ 
Department of Transportation __ 
Department of the Interior _____ _ 
Department of Commerce _______ _ 
Post Office .. ---------------------
Department of Agriculture ___ _ 
Department of the Treasury - _ - - - -
Veterans Administration - - - - - - - - - -
National Aeronautics and 

Space Administration ----------
Agency for International 

616 
493 
423 
200 

2,250 
312 
75 

407 

41 

621 
650 
402 
200 

4,000 
267 

75 
664 

146 

Development
Atomic Energy 

·----------------
Commission ______ 592 

-459 
8,683 12,348Total ----------------------

Source: Questionnaire response of the 15 compliance agen

cie,;<·These reviews include all initial compliance reviews, 
followup r'!views, corporate reviews (of an entire firm 
rather than a single establishment), and preaward reviews. 
Complaint investigations are not included as data were not 
available . 

... Questionnaire response of the 15 compliance agen
cies. 

••• For example, HEW .reported that 90 percent of ini
tial reviews found deficiencies. Questionnaire response 
of HEW. 
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ducted.450 Thus, correction of the deficiencies 
is left largely to the contractor's good faith. 
In addition, the number of corporate reviews 
conducted is relatively small 451 and, since the 
results a.re not systematically checked by 
OFCC,452 their adequacy is not known. 

In construction compliance, ordinary re
views are of less value than in supply contracts, 
since coi1struction contractors change their 
work force and location with each job. The 
OFCC effort to develop area plans, such as 
the Philadelphia Plan, appears to be a more 
significant vehicle than compliance reviews to 
increase minority employment in the construc
tion trades. All agencies having construction 
compliance responsibility are participating in• 
the plans.453 

HUD, with OFCC's approval, is planning 
its own "59 cities" program as an extension 
of the "18 cities program" of OFCC.m Ele
ments o:f the program are still subject to 
change, but the basic outlines have been 
settled. It contemplates assignment of a full
time "Cities Officer" to each of the 59 cities 
who will become an expert on compliance in 
that arei:1.. The cities will be selected with re
ference to HUD regional and area offices and 
large HUD-financed projects.455 Participation 
of other Federal agencies will be encouraged 
but, in any event, HUD intends to inaugurate 
the program.456 

450 In D'OD's southeastern region, 95 percent of re
views con'ducted from January 1966 to April 1968, con
tained rec:ommendations for recontact reviews; only 10 
percent were followed up. Alabama Hearing, supra note 
155, at 4130. Also see, questionnaire response of DOD. 
The questionnaire response of the Department of Agri
culture, AEC and other agencies, indicated that most 
reviews found noncompliance. 

.., The itotal number of corporate reviews reported 
was 16. 

452 Hobson and Bierman interviews, supra notes 421 
and 407. 

• 
03 See list of agencies with construction responsibility, 

supra note 347. 
..., Interview with Thomas Jenkins, Director, Contract 

Compliar.1ce Division, Office of Contract Compliance and 
Employment Opportunity, HUD, Jan. 20, 1970. 

.,, Id. 
.,. Id. Although the goal of the plan is admirable, 

HUD wc,uld require additional staff to carry it out. It 
now has only 41 people in contract compliance work and 
estimateii it would need another 31 to do reviews of half 
of its col!ltractors. Yet its budget i:equest asks only for 
21 new positions. Even if HUD had the staff to operate 

c. Imposition of Sanctions by Compliance 
Agencies 

The Executive order and OFCC regulations 
contemplate that compliance agencies will 
play the major role in the application of sanc
tions. Yet, to date, OFCC alone has brought 
the formal hearings necessary before contract 
withdrawal or contractor debarment. Where 
formal action has· been contemplated by com
pliance agencies, the cases have been trans
ferred to OFCC. 

Two related factors are primarily responsi
ble for this procedure. First, OFCC has not 
established or required any specific guidelines 
for compliance agency action other than the 
general procedures contained in the May 1968 
regulations.457 Much more is needed-for 
example, guidelines aimed at preventing pro
tracted negotiations, measures to insure that 
agencies have necessary legal and hearing ex
aminer support, and directives requiring adop
tion of agency regulations. 

The second factor has been OFCC's acqui
escence to the contracting agencies' reluctance 
to impose sanctions on their own. Neither the 
Secretary of Labor, Assistant Secretary, nor 
the OFCC Director has communicated to the 
agencies the importance of bringing prompt 
enforcement actions in appropriate cases.458 

Further, while Department of Labor officials 
have made a number of public statements and 
speeches stressing the value of mechanisms 
such as the Philadelphia Plan, they have been 
relatively silent on the requirement of strict 
compliance enforcement. 459 

the program it would then have no staff for compliance 
activities outside the 59 cities. In any case, experience 
has shown that one "cities officer" will not be able to 
effectively develop and implement a program of this 
nature without help from other agencies. 

"' The regulations merely indicate that OFCC may 
issue a 30-day show cause notice to a contractor believed 
in noncompliance, giving him a chance to show why 
sanctions should not be applied. At the end of 30 days, 
if an agreement has not been reached, or if the com
pany has not responded in a way to convince OFCC that 
no action is indicated, OFCC will issue a debarment 
notice. A contractor has 10 days to request a hearing 
before OFCC or the compliance agency (with the ap
proval of OFCC) under OFCC hearing regulations. 41 
C.F.R. 60-1.26(b) (2), 60-1.28. 

458 Id. Prior to order No. 4, no record was found of 
any effort by Department of Labor or OFCC officials 
to direct the compliance agencies to apply sanctions. 

.,. Id. 
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Available sanctions, other than the ultimate 
ones of contract debarment or termination, 
have been applied by agencies to encourage 
Executive order compliance. Compliance agen
cies have reported instances in which lesser, 
but significant, sanctions have been imposed. 
If utilized systematically and consistently, 
these could be developed into effective com
pliance tools.460 The Post Office and the De
partment of Agriculture have both utilized 
such sanctions against noncomplying contrac
tors. A 1969 Commission study reported that 
the Post Office passed over apparent low 
bidders in construction projects because of 
their noncompliance with the Executive 
order.461 Agriculture has indicated that in 
several instances contractors' eligibility was 
administratively suspended until acceptable 
compliance agreements were negotiated.462 

In Chicago, where HUD found 17 construc
tion contractors in noncompliance, further 
OFCC approval was required before awarding 
future contracts.463 Similar action has been 
taken by HEW's Office of Construction Serv
ices.4 64 The Social Security Administration of 
HEW, upon noncompliance findings for insur
ance companies, has called top company of
ficials to its central office for discussion as to 
why enforcement actions should not be initi
ated. According to the Social Security 
Administration this negotiation approach has 

460 Examples of these actions were reported by all com
pliance agencies except the following five: Commerce, 
AID (here, the program and responsibility are so new 
that no example could be expected), NASA, TVA, and 
the VA. Questionnaire responses of the 15 compliance 
agencies. 

In some cases, these actions were taken only in cases 
where noncompliance was so blatant, and publicity so 
great that the agency had no recourse, e.g., where an 
employer refused to file an annual racial data report 
with the Federal Government. Questionnaire response 
of HEW. 

"'' Jobs ap.d Civil Rights, supra note 432, at 121-22. 
Interview with Barney Sellers, principal author of The 
Reluctant Guardians, June 8, 1970. A later report from 
the Post Office indicated that several companies were 
found in noncompliance and were referred to OFCC 
for action in 1966. Questionnaire response of the Post 
Office Department. 

"'
2 Questionnaire response of the Department of Agri

culture. 
463 Questionnaire response of HUD. 
"'' Questionnaire response of HEW. 

been very successful in obtaining necessary 
compliance actions.465 

The Department of the Interior has also 
taken some enforcement action on its own. 
The Office of Civil Rights, the Department's 
coordinating body, recently withdrew four 
cases from its program bureaus' jurisdiction 
for more intensive negotiation. According to 
Interior, two of these cases have been satis
factorily conciliated and the other two are 
still pending final disposition.466 No contract, 
however, has ever been delayed or otherwise 
put into jeopardy.467 

Most agencies, however, have been reluctant 
to take any action on their own by way of 
imposing sanctions. In testimony before this 
Commission at its 1968 Montgomery, Ala. 
hearing, the General Services Administration 
representative noted that it had threatened to 
terminate Federal contracts many times. The 
testimony of the GSA official later indicated 
that the threats were merely requests made 
to contractors for affirmative action plans or 
progress reports.468 Additional testimony at 
the hearing related to the Alabama Power Co., 
where GSA showed a distinct hesitation to en
force the Executive order despite the fact that 
its compliance reviewer had recommended 
action.469 A year and a half after the hearing, 
GSA reports it still has never applied sanc
tions to any contractor.47° 

In most cases where an agency has deter
mined noncompliance, it forwards the case to 
OFCC. For example, the AEC, which never 
has imposed sanctions by itself, has passed 
along several cases to OFCC for enforcement 
action.Hi 

Treasury's compliance program for banks 
which are Federal depositories has avoided 
the use of sanctions. The Department has used 

465 Id. 
'""' Questionnaire response of the Department of the 

Interior. 
"'' Id. 
""'Alabama Hearing, supra note 155, at 442. 
"'' Id., at 439-40, GSA officials responded that it 

would be difficult to terminate the contract since the 
Alabama Power Co. was the area's sole source of 
electric power. 

' 
10 Questionnaire response of GSA. The agency indi

cated, however, that it had held up contract awards 
until acceptable affirmative action programs were re
ceived. 

m Questionnaire response of AEC. 
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compliance reviews as a means of educating 
its staff on i:he nature of problems in the bank
ing industry relating to minority utilization, 
rather than to enforce the order against in
dividual banks.472 Under this type of program, 
Treasury has never initiated any action to 
withdraw F'ederal deposits from noncomplying 
banks, nor have any other sanctions been im

73posed.4 Treasury operates its compliance pro
gram mainly through conferences, by personal 
dealings with bank representatives or banking 
associations, and by providing educational 
information to the bankers.m 

These types of enforcement actions by com
pliance agEmcies are insufficient to convince 
contractors of the Government's determination 
to eliminate employment discrimination. In
formal enforcement measures, while of some 
value, would be more effective if they were 
used syste:rnatically and buttressed by imposi
tion of formal sanctions. The possibility of 
enforcement by court suit, through referral 
by OFCC to the Department of Justice, is not 
a viable alternative to the swift application 
of agency :sanctions. The Civil Rights Division 
of Justice iis only capable of litigating less than 
20 employment discrimination suits each year 
and the timelag between noncompliance and 
the ultimate court decision presents a formi
dable barrier to effective enforcement of the 
order. Unless there is much greater use of 
sanctions by compliance agencies, the wide
spread skepticism that already exists concern
ing the Federal Government's commitment to 
enforce its contract compliance program will 
increase. 

Noncompliance abounds and yet no contract 
has ever been canceled ; only seven debarment 
actions ha.ve been brought. Thus, the tradition 
of volunfarism, which permeated and immobi
lized all previous Federal contract compliance 
efforts, appears to remain an active ingredient 
of the cun·ent effort. 

.,. San Aritonio Hearing, supra note 161, at 573-75. 

.,. Questionnaire response of the Department of the 
Treasury. 

'" San A;ritonio Hearing, supra note 161, at 1071. At 
the time o:f the Commission hearing in San Antonio, 
Tex., December 1968, four banks had indicated to the 
Treasury Department they did not wish to be Federal 
depositoriei:i if they had to comply with the Executive 
order and the Federal deposits were accordingly with
drawn. Id., at 577. 

d. Contract Compliance Impact 
Precise data are not available on chang-es 

resulting from reviews. The rather uniform 
ne_g-lect of data collection on the contractors' 
total and min<;>rity

\ 
employment makes it dif-

ficult to determine whether there has been a 
significant improvement in minority group 
employment by Government contractors. 
Fragmentary evidence seems to indicate that 
serious problems still exist, especially in white
collar and technical occupations.475 The agencies 
did report, however, what they considered to 
be the results of their contract compliance 
effort.476 Even here there were inconsistencies; 
some agencies provided relatively insignificant 
examples of change but included no overall 
statistics and gave no indication of how rep
resentative these examples were. For instance, 
the Department of the Interior made many 
general statements concerning contractor im
provement and then specifically identified one 
"situation" in Texas where new seniority 
rights and training opportunities were being 
negotiated for 358 Negroes, 35 of whom were 
to receive pay increases. 477 Whether this change 
-is part of a pattern or an isolated case was. 
not specified, nor was any evaluation made of 
the program's total impact. 

The HEW Office for Civil Rights report on 
a followup study of 50 contractors showed 
increased minority employment of 3,909.-m 
However, since the total employment of these 
contractors before and after the increases 
was not provided nor the job categories in 
which the increases occurred specified no ac
curate measure of progress can be made nor, 

415 See discussion, pp. 45, supra. 
.,. No compliance agencies reported changes in minor

ity group employment in the context of other factors 
which would affect employment opportunities. For 
example, some evidence indicates that minority group 
employment in North Carolina textile industries has 
been affected by the increasing difficulty of hiring white 
workers who have been moving into higher paying, 
newer industries. Hearing on S. Res. 39 before the 
Subcommittee on Administrative Practice and Proce
dure of the Senate Commission on the Judiciary, 91st 
Cong., 1st Sess., at 94 (1969). 

417 Questionnaire response of the Department of the 
Interior. Other examples provided by Interior were not 
specific and included its own evaluation without data. 

"" Questionnaire response of HEW. 
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indeed, is it possible to ascertain if there has 
been progress. Again, the Department of Agri
culture indicat.ed that one contractor has in
creased minority employment by 196 while 
the overall work force declined from 7,872 to 
7,794.479 But additional detail revealed that only 
11 of the new minority employees were in the 
four top white-collar occupational categories : 
managerial, professional, technical, and sales. 
The increases had only raised total minority 
group employment in those categories to a 
token 1.9 percent.480 

The problem of white-collar minority em
ployment also is shown in data gathered on 
the shipbuilding industry by the Maritime 
Administration of the Department of Com
merce. In early 1969, total employment in 
major shipyards stood at 84,912 persons, of 
whom 14,430 or 17 percent were comprised of 
minorities.481 They constituted 15.7 percent of 
the skilled employment, but only 3.3 percent 
of the 26,861 white-collar employees. 482 

Lack of significant data indicates that 
OFCC and the compliance agencies have been 
derelict in developing evaluation measures of 
their efforts. Such comprehensive information 
not only would direct compliance agency and 
OFCC attention to the remaining critical pro
blems, but would also permit public disclosure 
of the hard facts that could conceivably resuit 
in a more credible posture for the entire con
tract compliance program.483 

"" Questionnaire response of the Department of Agri
culture. 

... Id. 
481 Questionnaire response of the Department of Com

merce. 
.., Id. The problem of white-collar employment re

curred in another compliance agency report. AEC re
ported a consolidated employment change for minor
ities-in an industry which grew from 360,363 to 
370,034--of an increase from 0.4 percent to 0.5 percent 
in the officials and managers occupational class. Overall 
minority group employment was only 6.5 percent at the 
end of the period. Questionnaire response of the AEC. 

4113 To comprehend the full meaning of minority em
ployment changes, facts must be gathered on occupa
tional employment; upgrading; promotions; transfers; 
seniority systems; effects of automation; whether the 
industry is a declining one-nationally or in a parti
cular region; inmigration and outmigration by race; 
and other economic changes in regional or metropolitan 
areas. 

IV. EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 

A. Introduction 

Title VII of the historic Civil Rights Act of 
1964 makes most employment discrimination 
illegal on a nationwide basis. To enforce the 
title, the law established a five-member, bipar
tisan agency-the Equal Employment Oppor
tunity Commission (EEOC)-as a national 
counterpart to State and local fair employment 
practice commissions, some of which had 
existed for more than 20 years.484 

The EEOC jurisdiction under Title VII is 
broad. The statute is specific on groups covered 
and the kinds of practices prohibited, such as 
employment discrimination by employers, labor 
organizations, and employment agencies. 

An employer is defined as " . . . a person 
engaged in an industry affecting commerce 
who has 25 or more employees." 485 Employees 
of Federal, State, or local governments, how
ever, are excluded from coverage.486 An exemp
tion is also provided for bona fide private 
membership clubs; 487 Indian tribes; 488 for em
ployees of religious corporations performing 
work connected with the organizations' religi
ous activities ; 489 and employees of educational 
institutions engaged in the institution's educa
tional activities.490 

EEOC estimates that only 328,000 of the 
Nation's private employers employ 25 or more 
people, thereby falling within the ambit of 
Title VII.491 But they account for approximately 
75 percent of the Nation's labor force not 
including the self-employed.492 

'"' Passage of Title VII came after a period of two 
decades during which more than 200 fair employment 
measures h'ad been proposed in the Congress. History 
of the Equal Employment Opportunity Commission 
(Prepared for the Lyndon Baines .Johnson Library) 5 
(unpublished). 

480 Sec. 701(b). 
... Sec. 701(b)(l). 
=Sec. 701(b) (2). 
.,., Sec. 701(b)(l). 
""Sec. 702. 
... Sec. 702. 
••

1 Hearings on EEOC and Related Agencies 1970 
Appropriations Before a Subcommittee -0f the House 
Commission on Appropriations, 91st. Cong., 1st Sess., 
pt. 4 at 383 (1969) [hereinafter cited as EEOC 1970 
Appropriation Hearings]. 

• 
02 Id. Many of the employers not covered are in cen-
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Title VII coverage extends to labor organi
zations which operate hiring halls or in any 
other manner procure employees for an em
ployer; 493 or which have a membership of 25 
or more and are the certified or recognized 
bargainin~: agent for a group of employees, 
or are seeking such recognition. 494 

Discrimination by employment agencies is 
also made illegal by Title VII.495 Not only pri
vate employment agencies are affected but the 
U.S. Employment Service and the system of 
State and local !:lmployment services receiving 
Federal financial assistance fall under the 
title's authority.496 

Title VU also gives wide powers with re
spect to the basis on which discrimination is 
outlawed, i.e., race, color, religion, sex, and 
national origin. Moreover, specific prohibited 
activities are delineated. Thus, section 703 
prohibits an employer from considering an 
individual's race, color, religion, sex, or na
tional ori;gin as a basis for hiring, firing, or 
paying him. It also makes it illegal to vary the 
terms, conditions, and privileges of employ
ment for any of the enumerated reasons or to 
classify or segregate an employee in such a 
way as to deprive him of employment oppor
tunity. 

Title VII provides a catchall prohibition 
which makes illegal any employer practice 
which would " . . . otherwise adversely affect 
[the individual's] status as an employee, be
cause of ... [his] race, color, religion, sex, 
or national origin." 497 

Only the provisions on bona fide occupational 
qualifications inherent in the job are allowed as 
exceptions.498 Most court cases involving such 
qualifications have been concerned with sex 
qualifications.499 The law prohibits race from 

tral cities and engage in the type of wholesale and 
retail trad.e that could serve as a fruitful source of 
employment for minority group individuals. 

• 
03 Sec. 701(e) (1). 

'"' Sec. 701(e) (2) . 
•,. An employment agency is defined by the statute as 

any person who regularly undertakes to secure em
ployees for an employer. sec. 701(c) . 

... Sec. 701(c). 
<>r Sec. 7io3(a) (2). 
.,. Sec. 703(e)(l). 
.,. Rosenfeld v. Southern Pacific Co., 293 F. Supp. 

1219 (C.D. Cal. 1968); Bowe v. Colgate-Palmolive Co., 
272 F. Si1pp. 332 (S.D. Ind. 1967); Gudbrandson v. 
Genuine Parts Co., 297 F. Supp. 134 (D. Minn. 1968). 
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being used as a bona fide occupational quali
fication, nor can community prejudices be so 
used.500 

Specific labor union activities are also made 
illegal. A covered labor organization cannot 
exclude or expel from its. membership an in
dividual because of race, color, sex, or na
tional origin.501 Limiting, segregating, or clas
sifying union membership on the basis of 
these cr:iteria also is prohibited.502 Any action 
on the part of a labor organization which 
deprives or limits an individual's employment 
opportunities based on the prohibited grounds 
constitutes a violation of Title VII. 503 Addition
ally, a labor organization may not cause an 
employer to discriminate.504 

Similarly, covered employment agencies may 
not fail or refuse to refer for employment; 
classify or refer for employment; or, in any 
other way, discriminate against any individual 
because of his race, color, religion, sex, or 
national origin. 505 

In contrast to the wide jurisdiction assigned 
EEOC by the Civil Rights Act of 1964, it is 
provided only limited means to enforce the 
statute. The agency may attempt to eliminate 
job discrimination through the "informal meth
ods of conference, conciliation, and persua
sion" 506 but it has no enforcement powers . 
with which to penalize those who violate the 
law. Of the various procedures provided EEOC 
to eliminate employment discrimination, the 
most important is the processing of a com
plaint of discrimination. Under section 706, 
when an individual or a Commission member 
charges that a violation of the title has oc
curred, the Commission shall investigate the 
charge. "If the Commission shall determine, 
after such investigation, that there is reason
able cause to believe that the charge is true, 
the Commission shall endeavor to eliminate 
any such alleged unlawful employment prac
tice by informal methods of conference, con
ciliation, and persuasion." 507 If the charge 

000 See debates on the Civil Rights Act of 1964 at 110 
Cong. Rec. 13825-26 (1964). 

"'
1 Sec. 703(e) (1). 

l502 Sec. 703(c) (1) . 
"'' Sec. 703(c) (2) . 
"°' Sec. 703(c) (3). 
"'' Sec. 703 (b). 
""'Sec. 706(a). 
001 Sec. 706(a). 



alleges an act of discrimination in a State 
which has a law prohibiting such an act, the 
EEOC must defer processing of the complaint 
to the State for a 60-day period.508 In the 
event the Commission is unable to secure re
lief through conciliation, the individual com
plainant may institute private civil action 
against the respondent in Federal court.509 And 
in those instances where a pattern or practice 
of discrimination is revealed, EEOC may rec
ommend that the Attorney General bring suit 
against the respondent pursuant to section 707 
of the title.510 

In addition to these compliance mechanisms, 
Title VII empowers the Commission to use 
certain affirmative action methods to reduce 
employment discrimination. These include co
operating with State and local fair employment 
practice commissions ; 511 offering technical as
sistance to those subject to the title; 512 con
ducting educational and promotional activities, 
e.g., hearings; 513 collecting employment 
data; 514 and publication of studies regarding 
job bias.515 

The Equal Employment Opportunity Com
mission's lack of enforcement powers is com
pounded by its meager budget and staff given 
"it during the first 3 years of its 5-year-old 
history. Through fiscal year 1968, EEOC 
operated with fewer than 400 authorized 
positions. In fiscal year 1969, this was in
creased to 570. Sizable as this number may 
appear, it is inadequate to carry out the Com
mission's work effectively, particularly in the 
face of the enormous number of discrimina
tion charges filed with it. As of August 1970 
EEOC has received 52,085 complaints alleging 
job discrimination, of which 35,445 have re
quired investigation. The combination of scant 
staff resour~es and the overwhelming number 
of complaints has prevented the Commission 
from utilizing to any great extent the other 
weapons provided by Title VII to combat em
ployment discrimination. 

Within the limitations of absence of enforce-

,.. Sec. 706(b). 
,.. Sec. 706(e). 
••• Sec. 705(g) (6). 
""Sec. 705(g) (1). 
.,, Sec. 705(g) (3). 
013 Sec. 705(i). 
""Sec. 709(c). 
••• Sec. 705(g) (5). 

ment power and inadequate financial and 
staff resources, EEOC has, in its ·5 years of 
life, implemented its mandate as follows: 

B. Organization and Staffing 

In establishing the Equal Employment Op
portunity Commission,516 Congress invested it 
with authority to establish regional or State 
offices as required to fulfill its mandate.517 At 
the present time, the Commission's operations 
are divided between the central organization 
in Washington, D.C., and 13 field offices 
throughout the country.518 While the conduct 
of a large part of the enforcement function 
has been decentralized, decisionmaking au
thority, policy determination, and overall re
sponsibility for coordination remain the pre
rogative of the Washington headquarters. 
Other Commission activities, such as technical 
assistance and liaison with State and local 
fair employment practice agencies also are 
central office responsibilities. 519 

Since its inception, the Equal Employment 
Opportunity Commission has been plagued by 
organizational and personnel problems which 
have impaired its ability to operate at maxi
mum effectiveness. The agency opened its 
doors on July 2, 1965, under inauspicious cir
cumstances. Since the implementing provisions 
of Title VII, passed on July 2, 1964, were not 
to become effective until 1 year later, it was 
anticipated that the interim year would be 
used to organize and staff the new agency and 
to establish procedures for its operation. Presi
dent Johnson, however, did not appoint a 
Chairman and Commissioners until May 10, 
1965. Sworn in on June 1, 1965, they had only 
a month to make the Commission operational. 
Consequently, on the date Title VII became 
effective, EEOC had only a skeletal organiza-

01 Sec. 705(a).• 

011 Sec. 705(f). 
518 The 13 offices are located in the following cities: 

Albuquerque, Atlanta, Austin, Birmingham, Chic~go, 
Cleveland, District of Columbia, Kansas City, Los 
Angeles, Memphis, New Orleans, New York, and San 
Francisco. In addition to the 13 field offices, the Com
mission is in the process of establishing small district 
offices responsible to their respective field offices. 

.,. The Commission's organization is currently being 
studied by a task force and a reorganization is pending. 
As of Aug. 17, 1970, however, announcement of a re
organization had not been made. 
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tion and staff and no operational procedures. 
In addition to the difficulties attendant on 
the establishment of a new organization, prob
lems peculiar to decentralization, such as lack 
of uniformity, communication, and supervision, 
also have prevented the Commission from 
utilizing itB limited resources in the most ef
ficacious manner. 

Structurill deficiencies have been com
pounded by acute staffing problems, most 
notably long vacancies in• key positions, and 
high rates of turnover at all levels, including 
major policymaking and supervisory positions, 
and, as a result of small appropriations, an 
insufficient personnel. Consequently, the Com
mission ha~s suffered from a critical lack of 
continuity and direction whereby its ability 
to operate efficiently and to fulfill its mandate 
under Title VII have been seriously impaired. 

I. Central Office 520 

The heat:lquarters organization 521 consists of 
the Chairrnan, Vice Chairman, and the three 
other Corn.missioners, with four supportive 
units responsible directly to the Chairman,522 

and five ;operational units reporting to the 
Executive 'Director. 523 

a. The Commissioners 
The fl.vi:! Commissioners are appointed by 

the President with the advice and consent of 
the Senate for staggered 5-year terms. No 
more than three of the appointees may be of 
the same political party. The President des
ignates one member as Chairman and one as 
Vice Chairman.m 
(I) Chairman 

Title VII vests responsibility for EEOC's 
administration in the Chairman,525 and also 
grants him the power to appoint key staff.526 

"° Three ,units-Administration, Public Affairs, and 
Congressioi1al Relations-are omitted from the follow
ing discussfon because their functions are not peculiar 
to the enforcement of Title VII. 

"'
1 This is the official structure as delineated in the 

EEOC functional chart. 
""Executive Director (to which is attached the Plans 

and Progri:1.ms Staff), Office of the General Counsel, 
congressiori1al liaison staff, and public affairs staff. 

023 Offices of administration, compliance, research, 
State and ,wmmunity affairs, and technical assistance. 

"'' Sec. 705(a). 
=Sec. 705(a). 
1124 Sec. 705(a). The following office heads serve at the 

pleasure of Chairman: Executive Director, General 

Armed with these dual powers, the Chairman 
is in a formidable position in relation to the 
other Commissioners to set the Commission's 
course. Basically he establishes the Commis
sion's goals and direction, although a majority 
vote of the Commissio'n is required on major 
policy issues. 

In 5 years of operation, the EEOC has been 
directed by four chairmen,527 not one of whom 
has served as long as 2 years. Moreover, 
a hiatus of 5 months occurred between the 
resignation of the first Chairman and the 
qualification of his successor.528 Thus there has 
been a lack of continuity in Commission 
leadership during its 5-year existence, partic
ularly since the rapid succession of Chairmen 
has been paralleled by an equally rapid turn
over of high-level staff. 

The position of Chairman is currently held 
by William H. Brown, III. Originally appointed 
as a Commissioner by President Johnson in 
October 1968, he was designated as Chairman 
by President Nixon in May 1969. 
(2) Vice Chairman 

The Vice Chairman's only responsibility, 
apart from his function as a member, is to 
act as Chairman in the absence or disability 
of the Chairman or in the event of a vacancy 
in that office.529 

The office has been held, since the Commis
sion's inception, by Dr. Luther Holcomb, who 
is white. Originally appointed by President 
Johnson, he was reappointed in July 1969 for 
a full term by President Nixon. 
(3) Commissioners 

As the Commission is now constituted, the 
members ( with the exception of the Chair
man) play a limited role 530 featured by no 
specific statutory administrative duties. Their 
major function is in the decision stage of the 

Counsel, Public Affairs Director, Congressional Liaison 
Director, and Plans and Programs Director. 

"'
1 The four Chairmen, and their terms, have been: 

Franklin D. Roosevelt, Jr., July 1965-May 1966; 
Stephen N. Shulman, September 1966-July 1967; Clif., 
ford L. Alexander, Jr., August 1967-April 1969; 
William H. Brown, III, May 1969-present. The first 
two chairmen were white; the latter two black. 

""Mr. Roosevelt resigned in early May 1966; Mr. 
Shulman was not sworn in until Sept. 21, 1966. 

11211 Sec. 705(a). 
=Interview with Clifford L. Alexander, Jr., former 

Chairman and Commissioner, EEOC, Mar. 5, 1970. 
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complaint process : they are charged with de
termining whether "there is reasonable cause 
to believe that a charge is true".531 Initially, 
this funetion occupied a considerable amount 
of the members' time; the Commissioners, with 
assistance from their small staffs ( Commis
sioners have no more than two special as
sistants; some have only one), actually wrote 
the decisions.532 Since establishment of a De
cisions and Interpretations Division during 
the 1967 fiscal year, the Commissioners' func
tion has been primarily a passive one of re
viewing draft decisions and acting only on 
those on which there is disagreement. 

Given the Commission~s lack of enforcement 
or adjudicative powers, there is strong argu
ment for discontinuing its present form of 
organization in favor of replacing it with a 
single administrator. Critics of the present 
structure argue that the single administrator 
form would make for more efficient operation. 533 

If, however,, the Commission is granted cease 
and desist order power, thus giving its mem
bers an adjudicative role, a strong rationale 
would exist for continuing the Commission 
in its present form. 53¼ 

As with the position of Chairman, there 
has been a rapid turnover of the other Com
missioners,535 thus contributing to the lack of 
leadership continuity. This situation has been 
further exacerbated by long delays in filling 
Commissioner positions, leaving EEOC to 

031 Sec. 706(a). 
032 R. Nathan, Jobs and Civil Rights (prepared for 

U.S. Commission on Civil Rights by the Brookings In
stitution) 21 (1969). 

03
' Id., at 20. This argument discounts the importance 

that Commissioners may serve as voices of various in
terest groups. For example, many consider Commis
sioner Vicente Ximenes as the spokesman for ~panish 
surnamed American groups; Commissioner Elizabeth 
Kuck, for women's organizations. 

03
' Id.; see also, Alexander interview, supra note 580. 

"" Richard A. Graham was not reappointed when his 
1-year term expired in June 1966; Vicente T. Ximenes 
replaced him in June 1967. Aileen C. Hernandez re
signed in November 1966; Elizabeth J. Kuck was sworn 
in March 1968 to finish the unexpired term. Samuel C. 
Jackson was not reappointed upon completion of his 
term in June 1968; William H. Brown III was chosen 
to replace him October 1968 and became Chairman in 
May 1969. Although resigning as Chairman in April 
1969, Mr. Alexander retained his position as a Com
mission member until June 1969 when he resigned. 

function for undue periods with only four and, 
at times, with only three members.536 

Currently serving are Vicente T. Ximenes, 
who was appointed for a 5-year term in June 
1967 and Elizabeth J. Kuck, sworn in in March 
1968 to fill an unexpired term. A third posi
tion was vacant from the time of Clifford 
Alexander's resignation in June 1969 until 
Senate confirmation of Colton Lewis on July 
24, 1970.537 

b. Executive Director 
The Executive Director, who is responsible 

directly to the Chairman,538 is the Commis
sion's top manager, whose office has four major 
functions : administration of the headquarters 
operation ; program planning and evaluation, 
including budget; superv1s1on of field direc
tors; and liaison with other Federal agen
cies.539 

Management of the central office and the 
field offices has suffered because of frequent 
changes in Executive Directors and Deputy 
Directors and lengthy vacancies in the latter 
position. In the Commission's short history 
there have been six Executive Directors ( of 
whom two were designated "Acting").H0 

.,. There have been three vacancies of more than a 
year's duration: one from June 1966 to June 1967; 
one from November 1966 to March 1968; one from June 
1969 to July 1970. From November 1966 until June 1967 
the Commission had only three members. 

031 Equal Employment Opportunity Commission
Functional Chart. 

••• Mr. Lewis was nominated by President Nixon on 
Feb. 20, 1970. 

1539 Interview with George Draper, Deputy Director, 
Nov. 18, 1969. At the time of the interview Mr. Draper 
was also Acting Executive Director. The Executive 
Director has line authority over the operational units; 
the actual direction and supervision of the field offices 
are the responsibility of the Deputy Director; the pro
gram planning and evaluation functions are discharged 
by the plans and programs staff, an arm of the Execu
tive Director's office. 

... The position has been held by N. Thompson Powers, 
Herman Edelsberg, Gordon Chase, • Daniel Steiner 
(Acting), George Draper (Acting), and Joseph Fagan. 
The four Directors and one of the two Acting Directors 
have been white. A second Acting Director was black. 
The longest tenure of any one Director was the 1 year, 
10 month-period of Gordon Chase. Only one other per
son, Herman Edelsberg, has held the post for as long 
as 1 year. Moreover, from February 1969, to January 
1970, the position was filled by persons serving in 
acting capacities. Letter from Joseph C. Fagan, Execu
tive Director, EEOC, to Lawrence B. Glick, Deputy 
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The sam1~ situation has prevailed with re
gard to the Deputy Director. Four persons have 
held the position to date, though one appoint
ment was unofficial; 541 at one time it was 
vacant for an entire year.542 Partly as a result 
of this situation, resolution of who actually 
runs the field operation has not yet been made 
and for a long period the locus of day-to-day 
liaison with the field offices was not estab
lished.5 43 

Lack of 'designation of continui::.1g responsi
bility has taken its toll in coordinating the 
agency's pirogram with that of other Federal 
agencies. F'ormerly lodged in an office of liai
son,544 since fall of 1966 the function has been 
alternately exercised by the Chairman's office 
and the Executive Director on an ad hoc basis. 
The location of responsibility for coordinating 
the variom; operating offices' liaison with other 
agencies has not been determined.545 At the 
present ti:rhe, the Chairman's office is assuming 
responsibility for major liaison with other 

'1agencies.54 

The pla1ns and programs staff, operating as 
an extension of the Executive Director's office, 
is responsible for the analysis of the Commis
sion's basic policies and major operational 
plans and programs.547 The general purpose of 
this function is to determine how EEOC can 

General Counsel, U.S. Commission on Civil Rights, 
Aug. 18, 19'!0. 

"" The position has been held by Walter Davis, 
William Wf.lliams (unofficially), Robert Randolph, and 
George Draper. All four have been black. 

.., June 1!168 to June 1969. 
"'' Interview with John Rayburn, Acting Director, 

Office of Compliance, Apr. 29, 1970. See pp. 92-94 infra 
for further discussion. 

"'' The office of liaison was formally discontinued in 
May 1968. However, the function of Federal liaison 
had been assumed by Mr. Shulman when he took office 
in fall 19Ei6. History of the Equal Employment Op
portunity Commission, (Prepared for the Lyndon 
Baines Johnson Library) 226, 227 (unpublished). 

""' For example, at the present time OFCC relates to 
the office of research on the matter of employment 
reporting by employers; to the office of compliance on 
discrimination charges against Government contractors; 
to the Chairman's office on policy matters. It is not 
clear who has responsibility for overall coordination 
of these activities. 

" 
0 Interview with Patricia King and William Oldaker, 

Special Af;sistants to the Chairman, May 11, 1970. 
"'' Interview with James Robinson, Acting Director, 

Plans and Programs Staff, Oct. 31, 1969. 

make most effective use of its limited resources 
to improve equal employment opportunity. 
Fulfillment of this function, through such 
means as the formulation of 2 or 5-year plans 
or through the establishment of a Program
ming, Planning, and Budgeting System (PP
BS), has been impeded by the staff'~ small 
size and the pressure of other demands.548 The 
Office's role has also been hampered by failure 
of the Commission to appoint a permanent Di
rector; 549 the incumbent, James Robinson, has 
served in an acting capacity throughout the 
1970 fiscal year. As of May 1970, an appoint
ment did not appear to be imminent.550 

c. Office of General Counsel 
Like the Executive Director, the General 

Counsel is a supportive arm of the Chairman. 
In addition to the usual functions of a general 
counsel, his office has special responsibility for 
three activities directly related to Title VII 
enforcement. These are : recommendation to 
the Attorney- General for institution of pattern 
or practice of discrimination suits under sec
tion 707; participation as amicus curiae in 
private suits brought under section 706 ( c) ; 
and the filing of demand notices in Federal 
district court when necessary to secure docu
mentation pursuant to a charge of discrimina
tion. 

To date, the Commission has had six Gen
eral Counsels (including three action); 551 dur
ing one 14-month period the position was 
either unfilled or filled by an Acting General 
Counsel.552 Moreover, the position of Deputy 
General Counsel was unoccupied from May 
1967 until December 1969. 
d. Office of Compliance 

The central operating section of EEOC is 
the Office of Compliance which is responsible 
to the Executive Director. In this office resides 

"" Id. Not only is the staff size small-six profes
sionals-but at the time of the interview only half of 
the slots were fiiled. At a later interview with Mr. 
Robinson on Apr. 8, 1970, five of the six positions had 
been filled. 

040 Id. 
=King, Oldaker interview, supra note 546. 
""' The General Counsels. have been Charles Duncan, 

Richard Berg (acting), Kenneth Holbert (acting), 
Daniel Steiner, Russell Specter (acting), and Stanley 
Hebert. 

0
" The position was vacant from October 1966 until 

November 1967. During that time, the office was di
rected by persons serving in a.n acting capacity. 
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responsibility for overall coordination and 
supervision of all the enforcement process ex
cept the litigation function. The Office consists 
of a Director and his staff, and three operating 
divisions: Conciliation, Decisions and Inter
pretations, and Control. 

The Conciliation Division serves in an ad
visory and review capacity to field conciliation 
personnel and is responsible for establishing 
general guidelines for the conduct of concilia
tions. In addition, the unit conducts or guides 
those conciliations which it determines are of 
national import or scope, or involve highly 
complex issues. 

The Decisions and Interpretations Division 
(D & I) is responsible for the drafting of 
Commission decisions. As this function be
comes partly decentralized,553 the Division will 
come to assume an advisory and review role. 
The unit has been variously located as an ex
tension of the Commission's staffs, as part of 
the General Counsel's Office, and, finally, in 
the Office of Compliance. 

The Control Division has responsibility for 
monitoring the location and progress of all 
charges and for compiling statistical data 
based on the complaints received by the Com
mission. 

The Office of Compliance also has suffered 
from leadership changeovers, and from insuf
ficient staff. During 5 years of operation, it 
has had seven Directors (including three who 
were only acting).554 Moreover, the Office has 
lacked a permanent Director for the entire 
1970 fiscal year.555 

It now takes the Commission approximately 
2 years to process a charge of discrimination. 
The greatest time lag is currently in the De-
cisions and' Interpretations Division where a 
completed investigation often waits 16 to 18 

"'' Partial decentralization of the decision drafting 
function was begun in February 1970. Field office 
personnel hereafter will draft decisions for Commis• 
sion approval in specified types of cases. See discussion 
at p. 105 infra. 

..,. The seven directors have been George Holland, 
Kenneth Holbert (acting), Eric Springer, Robert 
Randolph, Vincent Cohen (acting), John Rayburn (act
ing), and Andrew C. Muse. 

=Robert Randolph resigned effective July 1969. 
Andrew C. Muse was appointed as Director effective 
July 13, 1970. 

months for a draft decision to be prepared.556 

A chain of major causes is responsible for this 
delay: insufficient staff caused by inadequate 
budget allocations; a disproportionate number 
of positions assigned to other headquarters of
fices [according to those responsible for the 
compliance function] ; and assignment of four 
or five D & I slots to other functions within 
the Compliance Office.557 Staffing has also been 
inadequate in the Conciliation Division. 558 

Moreover, for fiscal year 1970, the immedi
ate office of the Director of Compliance op
erated at much less than full strength.559 In
creased staffing has been provided by the 1970 
budget; but the units are just completing the 
process of filling these positions. Nearly half 
of them have been allocated to the Decisions 
and Interpretations Division.560 The unit di
rector felt that it was too early to tell whether 
the number of positions was adequate, even 
though it represented a substantial improve
ment over the past allocation.561 

e. Office of Technical Assistance 
The Office of Technical Assistance, also 

serving the Executive Director, is a bipartite 
organization consisting of the Technical As
sistance Division and the Education Programs 
Division. The former is responsible for pro
moting development and acceptance of affirm
ative action programs by those subject to Title 
VII. However, the Division has dealt essen
tially with corporations to the exclusion of 
labor unions and employment agencies, and 
even that aspect of its activity has been lim
ited, primarily because of insufficient"staff.562 

"'" See pp. 98-104 infra for a more detailed discussion. 
""' Interview with John Rayburn, Acting Director, 

Office of Compliance and Jules Gordon, Chief, Decisions 
and Interpretations Division, Apr. 29, 1970. 

05 Interview with Charles Wilson, Deputy Chief, Con• 

ciliations Division, May 1, 1970. 
559 At the time of the first interview with the Acting 

Director of Compliance on Jan. 28, 1970, the office was 
functioning with only three of its five professjonal 
slots filled; at the time of the second interview on Apr. 
29, 1970, only one of the five professional positions 
was filled. 

""
0 The 1970 budget provides for 22 professional slots 

for D&I; 10 for Conciliation; eight for Control; and 
five for the Director's Office. Rayburn and Gordon 
interview, supra note 557. 

""
1 Id. 

""' Interview with George Butler, Acting Director, 
Office of Technical Assistance, Jan. 28, 1970. At the 
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Plans for establishing a labor unit have never 
materialized, even though the Office has one 
staff member who spends most of his time 
dealing with unions. 

The Education Programs Division, respon
sible for informing firms, union, and others 
affected /by Title VII, has operated as part of 
the public affairs staff for more than 2 years 
although it is officially lodged in the Office of 
Technica.l Assistance. The unit lacked a chief 
from June 1967 until May 31, 1970.563 Cur
rently, the two positions allocated to the Office 
have been detailed to Public Affairs. 564 

Compounding these organizational and 
staffing problems is the absence of a perma
nent Dh-ector for the Office. Initially the posi
tion wai; not filled until February 1967 ; since 
April 1B68 it has been held by two different 
persons serving only in acting capacities. 565 

f. Office of State and Community Affairs 
Created in May 1968, this Office, which re

ports td the Executive Director, has primary 
liaison iresponsibility with State and local fair 
employment practice agencies. Major areas of 
contact involve deferral of charges to State 
ageiiciei3, data sharing, and awarding and mon
itoring of grants to State and local FEPC's 
to improve their operating mechanisms. This 
Office fa the one in headquarters that has not 
had a c:hange of leadership, although the staff 
changeH have been relatively numerous. In No
vember 1969, three of eight professional posi
tions were vacant; 566 however, as of June 21, 
1970, there was only one vacancy.567 

time of the interview, Mr. Butler indicated that he had 
.only five Technical Assistance Officers of whom one 
was on detail. 

"'
3 in a press release of De~. 8, 1969, the Chairman, 

William H. Brown, III, mentioned this office when he 
singled out those positions that had been vacant for a 
yea;-:- or longer prior to his assumption of the Chair
manship in May 1969. EEOC Press Release, Dec. 8, 
1969, at 2. Chris Roggerson was appointed to the posi
tion on May 21, 1970. 

... Butler interview, supra note 562. 

..., George W. Draper served as Acting Director until 
June 1969; George Butler, from June 1969 to May 
1970. King, Oldaker Interview, supra note 546. 

,.. Interview with Peter Robertson, Director, Office of 
State and Community Affairs, Nov. 13, 1969. 

'"r Letter from William H. Brown III, Chairman, 
EEOC, to Howard A. Glickstein, Staff Director, U.S. • 
Commission on Civil Rights, Aug. 11, 1970. 

g. Office pf Research 
The Office of Research, which also functions 

under the Executive Director, is responsible 
for gathering, analyzing, and disseminating 
information on employment discrimination. 
These functions are performed by the Reports, 
Technical Studies, and Technical Information 
Divisions, respectively. 

The Reports Division develops and collects 
·reports and/or recordkeeping devices from 
firms subject to Title VII. The unit functions 
on behalf of the Joint Reporting Committee, 
made up of EEOC, OFCC, and, until its dis
solution, Plans for Progress. Inadequate staff
ing has been cited as one of the major causes 
of the unit's inability to process EEOC reports 
rapidly.568 

The Technical Studies Division utilizes data 
collected by reports, as well as other sources, 
to produce studies in support of Commission 
activities. One of the Division's responsibili
ties has been the conduct of research prepara
tory to Commission hearings. 

Dissemination of information from EEOC 
reports to other Federal agencies, State and 
local antidiscrimination commissions, and uni
versity personnel doing research, is the func
tion of the Technical Information Division.569 

The Office of Research has functioned with
out a permanent Director since October 1968 
and without a Chief of Technical Studies since 
May 1969. As of May 1970, these two positions 
still had not been filled and there were no 
plans to fill the former position before the 
end of the 1970 fiscal year.570 

2. FIELD OFFICES 
Beginning with the Atlanta Office in Febru

ary 1966, the Commission has established 13 
regional and area offices.571 Beginning with 

... EEOC 1970 Appropriatio112 Hearing, supra note 
491, at 359-60 . 

... Id. The Division, though formed in March 1968 
has never been formally recognized in the Budget or 
on the EEOC Functional Statement. 

•
10 King, Oldaker interview, supra note 546. 

SU The offices in order of establishment are: Atlanta,* 
February 1966; Chicago,* June 1966; Cleveland,* June 
1966; Los Angeles, July 1966; New Orleans, July 1966; 
New York,* July 1966; San Francisco;* July 1966; 
Albuquerque, Aug. 1966; Kansas City( Mo.), Aug. 
1966; Austin,* Oct. 1966; Washington, D.C., May 1967; 
Birmingham, Oct. 1967; and Memphis, Jan. 1969. 
Asterisks denote the six regional offices; the other 
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the delegation of analysis and investigation 
of complaints in mid-1967, EEOC has con
tinued to decentralize the enforcement proc
ess. Responsibility for conducting conciliations 
was transferred to the field offices later in 
1967; in February 1970 a further step was 
taken by partly decentralizing the decision
writing part of the compliance function. Addi
tionally, field offices were recently assigned a 
substantive role in the litigation area of the 
enforcement procedure with the appointment 
of regional attorneys who are active in this 
role. Other Commission activities, such as 
technical assistance and liaison with State and 
local FEPCs have not been put on a regional 
basis. 

In addition to the 13 area and regional of
fices, EEOC is now establishing district of
fices 572 in cities with heavy caseloads, such as 
Seattle and Indianapolis, which have large con
centrations of black groups, Denver with its 
Mexican American population and Phoenix 
which houses large Indian and Mexican Ameri
can Communities.573 

Organizational and staffing problems have 
attended decentralization of the compliance 
process to field offices, and account in part 
for EEOC's failure to operate a timely or ef
ficient enforcement system. Among the signi
ficant problems have been lack of supervision 
or direction resulting in poor lines of commun
ication and lack of uniformity of organization 
and operation; insufficient staff; and frequent 
changes in field personnel involved in investi
gation and conciliation. 

As previously indicated, 57"' the Deputy Exec
utive Director has responsibility for field office 
direction. Long vacancies in this position, as 
well as a high rate of turnover,575 have been 
detrimental to field office operation and, there-

seven are area offices. Area offices are under the juris
diction of the regional office within whose geographical 
boundary they lie. No differentiation in terms of duties 
or responsibilities has been made, however. 

..,. At the present time EEOC has or expects to 
establish district offices in Dallas, Denver, Houston, 
Indianapolis, Jackson, Philadelphia, Phoenix, and 
Seattle. District offices will be responsible to their 
respective area offices. 

..,. King, Oldaker interview, supra note 546. 
""' See discussion of the Executive Director position, 

at pp. 89-90 supra. 
"" Id. 

fore, to the compliance process.576 Moreover, 
clear delineation of the roles of the Deputy 
Director and the Director of Compliance in 
field direction still has not been made.577 Liai
son has been conducted on an ad hoc basis 
with field offices contacting various headquar
ters offices, e.g., Compliance, General Counsel, 
Executive Director, or one of the Commis
sioners, at their own discretion.578 An attempt 
to alleviate this confusion has been made with 
the institution in March 1970 of a contact 
system, in which specific personnel in the Con-' 
ciliation and D & I Divisions are responsible 
for monitoring inquiries from field offices.579 

Such a system is expected to afford some de
gree of continuity in the field-headquarters 
relationship.580 

Failure to direct the decentralization proc
ess adequately has resulted in lack of uni
formity among the structures or operations of 
the 13 regional and area offices. As Mr. Brown 
has put it : "The field offices, in effect, had 
become 13 different Equal Employment Op
portunity Commissions." 581 The Chairman, 
who favors uniformity of operation, is working 
toward improvement of this situation.582 

Compounding these organizational problems 
have been several serious staffing problems, 
most notably an inadequate number of person
nel and a high attrition rate. Both the immedi
ate former Chairman and the current Chair
man have emphasized the difficulties created 
by understaffing, which is attributed to meager 
congressional appropriations. This has had a 
deleterious effect on the functioning of the 
entire compliance process.583 

The effects of insufficient manning are most 

578 See Rayburn, Gordon, interview, supra note 557. 
mid. 
.,. Id. 
•,. It should be noted that such a system was made 

essential by the adoption of new compliance pro
cedures. See pp. 98--104 infra. 

... Wilson interview, supra note 558. 
581 Statement by William H. Brown, III, Chairman, 

supra note 563. 
... Letter from William H. Brown, III, Chairman, 

supra note 567. 
083 Interview with Clifford L. Alexander, Jr., former 

Chairman and Commissioner, Mar. 5, 1970. "EEOC's 
problems are directly related to its meager budgets in 
each of the past four years . . ." Statement by 
William H. Brown, III, Chairman, EEOC News Re
lease No. 69-39 Aug. 29, 1969, at 3. 
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obvious in field offices, which have the major 
enforcement responsibility. As the Commission 
stated in its fiscal 1971 budget submission: 

"Since the beginning of the Commission in fiscal year 
1965, budget and staff resources have proven inade
quate to deal with the inflow of complaints.... As a 
result, the enforcement backlog ... has grown steadily. 
[T]he Commission has not been able to satisfy its most 
basic responsibility-that to distressed charging par
ties."""' 

Because of high attrition rates, the Com
mission has been unable to develop a core of 
field experts in investigation and conciliation. 
As Mr. Brown pointed out: "In the field, the 
high rate of turnover among young investi
gators seriously hampered the effectiveness of 
these offices." 585 Moreover, similar experience 
among conciliation personnel is one of the rea
sons offered for the increasing rate of concilia
tion failures. 588 

3. TRAINING 
The absence of a systematic training pro

gram has been another serious problem in the 
Commission's overall operation.587 It has been 
particularly acute in the case of field investi
gators and conciliators, and was cited by Mr. 
Brown as a central cause of the Commission's 
past failure to develop an effective enforce
ment procedure.588 

Although never officially authorized, a small 
training unit has existed at various times as 
part of the compliance office. Its main func
tion, however, has been preparation and up
dating of an instructional manual for field 
personnel. No uniform or systematic training 
program has been developed either for new 
employees or for older emplqyees moving to 
move advanced positions. 

A new training unit, the Employee Devel
opment and Training Division, was established 
in January 1970 as part of the Office of Ad-

... Hearings on EEOC and Related Agencies 1971 Ap
propriations Before a Subcommittee of the House 
Commission on Appropriations, 91st Cong., 2d Sess., pt. 
4 at 581 (1970) [hereinafter cited as EEOC 1971 
Appropriations Hearing.] 

... Statement of William H. Brown, III, Chairman 
supra note 563. 

""Wilson interview, supra note 558. 
.., Interview with Pati:icia King and William Oldaker, 

Special Assistants to the Chairman, May 11, 1970. 
,.. Statement of William ,II. Brown, III, Chairman 

supra note 563, at 2. .,/' 

ministration. The Division plans intensive 
training for compliance personnel, particularly 
those in the field. The unit's creation is too 
recent to permit evaluation. However, it does 
not have sufficient time or staffing now to train 
all the field compliance personnel hired just 
prior to the close of the fiscal year.589 For ex
ample, while newly hired investigators have 
been exposed to an orientation program prior 
to assuming their positions, specific investiga
tive training has not yet been programed.590 

Thus, new investigators begin their jobs with 
little more than on-the-job training provided 
by the already over-taxed field offices.591 

C. Goals and Priorities 
I. GOALS 

As charged by Title VII of the Civil Rights 
Act of 1964, the Equal Employment Oppor
tunity Commission has one basic program 
goal-the elimination of employment discrim
ination in the private sector.592 EEOC has de
scribed its function as follows : 

"The mission of the Equal Employment Opportunity 
Commission is to obtain the highest possible degree of 
compliance with Title VII of the Civil Rights Act of 
1964, which eliminates all employment discriminatior. 
based on race, color, religion, sex or national origin in 
all industries affecting interstate commerce.""" 

Achievement of this goal, 6 years after en
actment of Title VII, still lies in the future. 
In a recent speech, William H. Brown, III, 
the Commission's Chairman, charged contin
uing employment discrimination: 

"It is 5 years after the passage of the Civil Rights 
Act of 1964, and yet the Equal Employment Oppor
tunity Commission has found that job discrimination 
is still so prevalent that it must expand and enlarge. 

"The reality is that minority group persons, al
though substantially advanced in employment com
pared to 5 years ago, are still concentrated in the 
lowest level and lowest paying positions." D< 

... Interview with James Robinson, Acting Director, 
Plans and Programs Staff, Apr. 8, 1970. 

llllO Rayburn, Gordon interview, supra note 557 . 
"" The problem caused by the small size of the train

ing division is alleviated, according to EEOC, by the 
extensive use of regular staff to train employees under 
the guidance of the training division. Letter from 
William H. Brown, III, Chairman, supra note 567. 

"" EEOC 1971 Appropriations Hearing, supra note 
584. 

••• EEOC mission statement and organization chart 
(undated). 

'"' Speech by William H. Brown, III, Chairman Al
buquerque, N. Mex., Apr. 23, 1970, at p. 1. 
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2. PRIORITIES 
Because of staff and financial limitations, 

the Commission has been forced to assign pri
orities in three different areas : first, in deter
mining the most effective vehicles of imple
mentation; second, in choosing the categories 
of respondents 595 against which to direct its 
resources; and, finally, in selecting among 
classes of aggrieved persons 596 to concentrate 
its efforts. 

It is difficult to identify precisely the pri
orities the Commission has adopted, nor has 
there been any definitive Commission state
ment in this regard. Rather, they must be in
ferred from public addresses of those who have 
served as Chairmen, from printed state
ments, from budget and staff allocations, and 
the actual conduct of Commission activities. 
Moreover, the priorities that have been estab
lished have been subject to change with modi
fications resulting from decisions of the vari
ous Chairmen as well as the pressure of 
events.597 

a. Mechanisms of Implementation 
The most important question for the Com

mission in allocating priorities has been deter
mining which of its available mechanisms can 
be most effective in reducing employment dis
crimination. At issue has been the delineation 
of the Commission's basic role. Should EEOC 
adopt a primarily reactive approach, respond
ing on a case-by-case basis to filed charges, or 
should it assume an initiatory posture, empha
sizing self-starting activities in both enforce
ment (e.g., Commissioner charges) and affirm
ative action ( e.g., public hearings, technical 
assistance)? Those favoring a reactive ap
proach have contended that this was Congress' 
intention and was necessary to build a body of 

,.. Respondents are those against whom charges are 
lodged, i.e., private employers, labor unions, private 
and public employment agencies, and joint labor-man
agement apprenticeship groups. 

... Aggrieved persons are those who file complaints on 
one or more of the following bases: race, color, religion, 
sex, and national origin. 

• 
01 For example, a growing case backlog, hostile politi

cal reaction to public hearings, and increasing politi
cization of the Mexican American community have 
contributed to alterations in Commission priorities. 

law.598 Those involved in the enforcement proc
ess at EEOC still favor this stance,699 but there 
has not always been uniformity of the opinion 
on th~ subject.600 

During most of its history, the Commission 
has given priority to the handling of indi
vidual discrimination complaints. Hearings, 
technical assistance, and a broad use of Com
missioner charges have been relegated lower 
priority in relation to complaint handling. 
Thus in its First Annual Report, the EEOC 
described itself as a "complaint-centered agen
cy" with "specific statutory responsibility 
. . . to handle complaints." 601 Two years 
later, in its Third Annual Report, the Commis
sion asserted that its "primary resource has 
been and continues to be its authority to in
vestigate and conciliate reported violations of 
Title VII." 602 

In addition, many of the Commission's re
sources have been allocated to the compliance 
function, a trend accelerated under the present 
Chairman. In fiscal year 1969, enforcement 
accounted for almost 50 percent of total pro
gram costs; for fiscal year 1970, it will be 
more than half; and the fiscal year 1971 esti
mate is for enforcement activity to require 
more than 63 percent of total program costs.603 

... Views cited in Richard Nathan, Jobs and Civil 
Rights (Prepared for U.S. Commission on Civil Rights 
by the Brookings Institution) 21, 22 (1969). Nathan 
does not agree with tliis opinion. 

• 
09 Interview with John Rayburn, Acting Director, 

Office of Compliance, and Jules Gordon, Chief, Decisions 
and Interpretations Division, Apr. 29, 1970; interview 
with Charles Wilson, Deputy Chief, Conciliations Divi
sion, May 1, 1970. 

• 
00 Alexander interview, supra note 583. The need for 

EEOC to devote more resources to initiatory activities 
was also adopted by Richard Nathan in a published 
study done for the U.S. Commission on Civil Rights. 
Mr. Nathan concludes: 

"The Commission's greatest promise for the future 
lies in ... 'self-starting' activities. The EEOC could 
increase its effectiveness appreciably by moving further 
away from the case-by-case or reactive approach and 
giving more emphasis to broader self-starting activi
ties, such as the 1967 and 1968 textile and white collar 
hearings. Another promising technique for the future 
is the development of an EEOC-initiated enforcement 
program." Nathan, supra note 598, at 67, 68. 

001 EEOC First Annual Report, fiscal year 1966, at 7. 
602 EEOC Third Annual Report, fiscal year 1968, at 1. 
00

' EEOC 1971 Appropriations Hearing, supra note 
584, at 584. These figures do not include legal program 
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This emphasis has been given the complaint 
process despite the Commission's recognition 
that the complaint mechanism is an inadequate 
vehicle for eliminating job discrimination. 
Speaking in January 1970, the EEOC Chair
man Mr. Brown, questioned the adequacy of the 
complaint process as a means of opening up 
new and broader opportunities. "Millions of 
people," he stated, " ... will not complain be
cause they have 'no evidence' of discrimination 
-only a suspicion-when turned away from a 
job; they cannot complain if they are unaware 
of the opportunities in the first place." 60

' 

The immediate former Chairman, Clifford 
L. Alexander, Jr., viewed priorities somewhat 
differently, and placed greater emphasis on the 
holding of hearings. Mr. Alexander considered 
public hearings, in particular, an important 
means of uncovering patterns of discrimina
tion. During his less than 2 years as Chairman, 
Alexander presided over four of the six Com
mission hearings that have been held to date.605 

His successor has placed high priority on the 
compliance function, particularly on eliminat
ing the backlog of cases. Almost all the new 
positions he has requested, if granted, will be 
allocated to the compliance function.006 How
ever, he has not discounted the importance of 
initiatory activities. Under his direction, 
EEOC held a public hearing in Houston in 
June 1970. Further, several Commissioner 
charges have been filed against employers in 

support, most of which is complementary to enforce
ment activities. 

... EEOC News Release No. 70-3, Jan. 29, 1970, at 1. 
This view is not peculiar to the present Chairman; nor 
is it of recent origin. In a series of Government-indus
try symposiums held in 1968, EEOC responded in the 
following manner to an inquiry about the adequacy of 
the complaint process to handle legitimate questions of 
employment discrimination: 

"Experience has shown that in many cases people 
who have legitimate complaints of discrimination do 
not file charges. . . . Frequently an individual feels 
that he has much to lose if he files a complaint.... In 
some companies the individuals who file complaints are 
branded as troublemakers. This is particularly true in 
connection with executive or white collar positions." 
See T. Powers-, Equal Opportunity: Compliance and 
Affirmative Action 16 (published by NAM and PFP, 
1969). 

... Alexander interview, supra note 583. 

... EEOC 1971 Appropriations Hearing, supra note 
584, at 584. 

Wisconsin and in the New Mexico-Arizona
Utah region.607 

b. Respondents 
Because Title VII coverage includes private 

employers, labor unions, public and private 
employment agencies, and joint labor-manage
ment apprenticeship groups, EEOC has had to 
determine where to direct its major efforts in 
eliminating job discrimination. Priority clearly 
has been assigned to employers; labor unions 
come next; and almost no attention has been 
given to employment agencies or apprentice
ship programs. 

Two major considerations helped shape these 
decisions. First, EEOC has sole responsibility 
for compliance by private employers, other 
than Federal Government contractors; it 
shares enforcement responsibility for labor 
with the National Labor Relations Board and 
for apprenticeship programs and public em
ployment agencies with the Department of 
Labor.608 Second, the overwhelming majority of 
charges have been lodged against private em
ployers, with labor unions a distant second; 
only a handful of complaints have concerned 
employment agencies and apprenticeship pro
grams.600 

In addition to the complaint processing, 
these priori~ies are reflected in various other 
EEOC activities. The Commission in five hear
ings has focused almost entirely on the role of 
employers. Only in the Los Angeles hearing, 
were labor practices considered; the role of 
employment agencies was alluded to only in 
the New York City white-collar hearing. Sim
ilarly, technical assistance activities have been 
largely directed toward generating affirmative 
actions by private employers in the hiring of 
minorities.010 

The same set of priorities also has prevailed 
in the collection and publication of data. Thus, 
a reporting system for employees was insti-

an EEOC News Releases No. 70-11, Apr. 1, 1970 and 
No. 70-12, Apr. 7, 1970. 

... Nathan, supra note 598, at 63-66. 

... In fiscal year 1968, 9,339 complaints were filed 
against employer practices; 1,535 against union 
practices; 159 against employment agency practices; 
and 69 against labor-management apprenticeship 
practices. The comparable figures for fiscal year 1969 
were 12,456, 1,495, 140, and 202 . 

""'Interview with George Butler, Acting Director, 
Office of Technical Assistance, Jan. 28, 1970. 
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tuted a year prior to one for unions ; a similar 
system for employment agencies has still not 
been established, nor is it programmed for fiscal 
year 1971.611 A three-volume statistical report 
based on 1966 employers' employment data has 
been released by EEOC ; a similar report for 
1967 is forthcoming. There have been no cor
responding publications on unions and appren
ticeship groups. 

No early change is anticipated in this order
ing of priorities. The Houston hearing, for 
example, held on June 2, 3, and 4, 1970, focused 
on practices of employers; a reporting system 
for employment agencies is not programed in 
the next fiscal year; and no activity is now 
being planned for joint labor-management ap
prenticeship groups. 612 

c. Aggrieved Classes 
Although Title VII prohibits job discrimina

tion on the basis of race, color, religion, sex, 
or national origin, EEOC has insufficient re
sources to launch an effective attack on behalf 
of all the potentially aggrieved classes. Priori
ties have been assigned on the basis of a 
variety of factors, including number of incom
ing charges, prevailing patterns of discrimina
tion as evidenced by EEOC reports, lobbying 
by concerned pressure groups, and determina
tion of Congressional intent. Consequently, the 
Commission's three priority antidiscrimina
tion activities have been concerned with blacks, 
and Spanish Americans and women, in de
scending order of priority. 

Generally little attention has been devoted 
to job discrimination based on religion, and 
there have been relatively few religious com
plaints 613 and pressure from religious groups. m 

Nevertheless, guidelines on discrimination on 
the basis of religion were put out in July 1967. 

811 King, Oldaker interview, supra note 587. 
au Id. 
812 In fiscal year 1967, there were 169 religious com

plaints; 291 in fiscal year 1968; and 330 in fiscal year 
1969. See EEOC, Second Annual Report, fiscal year 
1967, at 52; EEOC, Third Annual Report, fiscal year 
1968, at 33; and EEOC, Complaint Statistics: July 1, 
1968-June 30, 1969, at 2. 

"" The employment reports required by EEOC do not 
solicit information on employees' identification by re
ligion. EEOC recommends a visual survey to determine 
minority identification. Information on religious affilia
tion would require self-identification which is against 
EEOC policy. 

This was done in response to several com
plaints which raised the issue of whether it 
was discriminatory to discharge or refuse to 
hire employees whose observance of a Sabbath 
other than Sunday or certain special religious 
holidays prevented them from working on such 
days. The Commission ruled employers must 
make reasonable accommodations to employees' 
religious needs where it can be done without 
undue hardship to their business.615 Similarly, 
little attention has been given to employment 
discrimination against American Indians or 
Orientals. 

Highest Commission priority has gone to at
tacking racial discrimination. As a result, 
EEOC has been criticized by Spanish Ameri
can and women's groups and, in fact, has been 
accused of being black-oriented. At the EEOC
sponsored Albuquerque Conference on Job Dis
crimination held on March 28, 1966, groups 
representing the Mexican/ American commun
ity withdrew, claiming lack of sensitivity and 
knowledge of Mexican American problems by 
EEOC representatives. At the March 1969 Los 
Angeles hearing, chicano groups picketed the 
Commission for its alleged black-orientation. 
Similarly, women's organizations have com
plained that too little attention has been given 
to sex discrimination. The National Organiza
tion of Women (NOW), for example, noted "a 
reluctance among some of its [by EEOC] male 
members to combat sex discrimination as 
vigorously as they seek to combat racial dis
crimination." 616 

These claims are an accurate reflection of 
the Commission's priorities during its early 
years; particularly justified were the griev
ances of the Spanish surnamed community. 
The C01µ.mission's initial black-orientation and 
apparent insensitivity to Spanish Americans 
were evident in numerous ways. A Spanish 
American Commissioner was not sworn in un
til 2 years after EEOC began to function.617 

While Negroes occupied many top staff posi
tions, no Spanish American held a supergrade 
job and no headquarters office was directed by 
a Puerto Rican or Mexican American, a situa-

1 29 C.F.R. 1605.1. 
1 Cited by Nathan, supra note 598, at 52. Letter 

from National Organization of Women (NOW) to 
President Lyndon B. Johnson, Nov. 11, 1966. 

• 
11 Vicente T. Ximenes was sworn in June 1967. 
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tion which still prevails. 618 The first Commission 
hearing was held in an area where there are 
many blacks, but relatively few Spanish-speak
ing Americans.619 The Commission's publica
tions have evinced the same concentration on 
the problems of black Americans. Thus, the 
First Annual Report stated: "The chief thrust 
of the statute was, of course, aimed at discrim
ination against the Negro." 620 

In the past 2 years, however, increasing 
awareness has been shown the problems of 
Spanish Americans. The last three public hear
ings have been held in New York, Los Angeles, 
and Houston with their respective heavy 
Puerto Rican and chicano concentrations. Com
mission instruction booklets and charge forms, 
as well as many of its press releases, are pub
lished in Spanish, and a major report of Mexi
can American employment in the Southwest 
was released in early 1970.621 Moreover, a spe
cial post, Special Assistant to the Chairman for 
the Spanish surnamed and American Indian 
communities, was created and filled by Mr. 
Brown in January 1970.622 Finally, because of 
the relatively small number of charges filed 
by Spanish Americans,623 the Commission is 
opening district offices in areas of high Spanish 
American concentration, e.g., Denver and 
Phoenix, and recruiting investigative person
nel fluent in Spanish.624 

Similarly, the Commission has become more 
sensitive to the problems of sex discrimination. 
After long delays, it has taken action to protect 
the rights of women in several areas, including 
State protective laws,625 classified advertise-

" 
18 Interview with Patricia King and William Oldaker, 

special assistants to the Chairman, May 11, 1970. 
1 Textile Hearings, Charlotte, N.C. 

"'
0 EEOC First Annual Report, fiscal year 1966, at 5. 

621 F. H. Schmidt, Spanish Surnamed American Em-
ployment in the Southwest (a study prepared for the 
Colorado Civil Rights Commission under the auspices 
of the Equal Employment Opportunity Commission) 
1970. 

622 EEOC New Release No. 69-60, Jan. 9, 1970. Eliseo 
Carrasco was appointed Special Assistant to the Chair
man to monitor Mexican American problems. 

.,, In fiscal year 1967 a total of 478 complaints based 
on national origin were filed; 721 in fiscal year 1968; 
1,093 in fiscal year 1969. Presumably, not all of these 
complaints were filed by Mexican Americans or Puerto 
Ricans. 

"'' King, Oldaker intervil;!w, supra note 618. 
.,, The Commission's guidelines on discrimination be-
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ments,626 and bona fide occupational qualifica
tions.62

' Considering that almost a fourth of its 
complaints have concerned sex discrimina
tion,628 however, the Commission's resources 
have not been directed proportionateiy to this 
issue. Also, its efforts to deal with sex dis
crimination continue to be on a complaint
oriented basis.620 Moreover, EEOC employs no 
women at the supergrade level; and only the 
Office of Administration and one of the 13 
field offices are directed by women.630 

D. Implementation 

The Commission considers the various means 
to end job discrimination delegated by Title 
VI as falling into two broad categories. These 
are: (a) enforcement, the process by which 
complaints are investigated, conciliated, and 
possibly recommended for litigation; and (b) 
affirmative action, programs designed to 
effect broad-scale change in discriminatory 
employment practices and result in increased 
hiring and promotion of minority group 
persons.631 The effectiveness with which EEOC 
utilizes the various available means to reduce 
employment discrimination is the focus of this 
section. 

cause of sex, amended on Aug. 15, 1969, provide that 
State legislation which restricts the occupations women 
may hold, the hours they may work, and the weights 
they may lift, do not justify limiting work opportunities 

, for women. See EEOC News Release No. 69-37, Aug. 
26, 1969. 

• 
2

• The Commission's guidelines concerning sex dis
crimination in job advertising state that the placement 
of job advertisements under separate male and female 
column headings violates the law unless sex is a bona 
fide occupational qualification for the position adver
tised. See EEOC News Release No. 69-3, Feb. 3, 1969. 

"" The Commission has held that as a general rule 
all jobs must be open to both men and women. The 
burden of proof that sex is a bona fide occupational 
qualification-a term being narrowly defined by the 
EEOC-for a job falls on the employer. See EEOC 
pamphlet, "Toward Job Equality for Women," at 5. 

2 Of 8,512 charges filed in fiscal year 1967, which 
were recommended for investigation or other action, 
2,003 alleged sex discrimination. 2,410 of 11,172 in 
fiscal year 1968; and 2,689 of 14,471 in fiscal year 
1969 also alleged sex discrimi:qation. 

2 King, Oldaker interview, supra note 618 . 
.,. Id. 
"" Report of news conference held by William H. 

Brown III, Chairman, EEOC News Release No. 69-39, 
Aug. 29, 1969, at 1. 



I. ENFORCEMENT MECHANISM 
Four enforcement techniques exist to imple

ment Title VII: The complaint process; the 
Commissioner charge; the 706 or private liti
gant's suit; and the 707 or pattern or practice 
suit filed by the Attorney General.632 

a. Complaint Processing 
The complaint process is the procedure by 

which job discrimination complaints are in
vestigated and COI}Ciliated.683 It has been the 
primary weapon used by the Commission to 
combat employment discrimination. 634 The proc
essing of a valid charge (i.e., one which is 
current when filed and over which the Com
mission has jurisdiction) is made mandatory 
by Title VII, while resort to other mechanisms 
-enforcement or affirmative action-is discre
tionary. 

To date, EEOC has received 52,085 com
plaints of discrimination, of which 35,445 have 
been recommended for investigation. Of those 
complaints which completed the decision proc
ess the Commission found reasonable cause 
to believe that a violation of Title VII had 
occurred in 63 percent of the cases. "[I]n less 
than half of these cases were we able to achieve 
either a partially or totally successful concilia
tion." 635 The Commission relates this serious 
deficiency directly to its lack of enforcement 
powers.636 

Although the highest priority has been given 
the processing of charges of employment dis
crimination, this function has not been carried 
out in a timely or efficient manner. EEOC now 

032 Additionally, EEOC will now investigate com
plaints filed with OFCC pursuant to an EEOC-OFCC 
agreement of May 20, 1970. See section VI, Coordina
tion, supra for further discussion of this agreement. 

03
' The process followed by EEOC is prescribed in 

section 706(a) (e) of the statute. See discussion, p. 
86, supra. 

"" The complaint process is the major program activ
ity engaged in by EEOC. In fiscal year 1969, for 
example, 365 of the Commission's 579 staff members 
were assigned solely to. this activity; in fiscal year 
1970, 544 of 780 slots were assigned to compliance. The 
Commission has requested 1,175 personnel for fiscal 
year 1971 of whom 853 would be assigned to this com
pliance activity. 

033 Hearings on S. 2458 Before the Subcommittee on 
Labor of the Senate Committee on Labor and Public 
Welfare, 91st Cong., 1st Sess., Statement by EEOC 
Chairman, Wil~iam H. Brown, III, at 39 (1969). 

030 ld., at 40-42. 

takes a minimum of 18 months to 2 years to 
process a job discrimination complaint from 
receipt through attempted conciliation.637 In 
fact, in some cases the timelag has risen to 
nearly 2 years prior to the conciliation stai;e,638 

although EEOC's regulations anticipate ~ 60-
day period for case processing.639 The current 
backlog has reached almost unmanageable pro
portions: more than 4,000 investigated cases 
are awaiting decision; 640 the number requiring 
investigation is approaching 2,600.641 

Beyond this, however the Commission has 
not fully utilized its limited potential for re
ducing discrimination through the individual 
complaint process.642 For example, although 
many complaints involve more than a single 
instance cif discrimination against an individ
ual, investigations are not generally directed 
toward uncovering instances of class or insti
tutional discrimination.643 Further, conciliation 
agreements are not usually followed up to ascer
tain compliance.644 

(I) Stages of the Complaint Process 
The complaint process, as it has evolved 

during 5 years of operation, has four major 
stages: preinvestigation, investigation, deci
sionwriting, and conciliation. New procedures, 
instituted in February 1970, will attempt to 
eliminate the decisionwriting step. This dis
cussion focuses on the operating procedures 
through February 1970. The revised process, 
which, as of May 1970, was being implemented, 
will be considered later. 

The complaint process has gradually been 
decentralized, but only part of it has been 
delegated to the field offices. Thus, preinvesti
gation and investigation are solely field re-

631 EEOC 1970 Appropriations Hearings, supra note 
491, at 384. (Testimony by, then, chairman, Clifford L. 
Alexander, Jr.). 

638 Interview with James Robinson, Acting Director, 
Plans and Programs Staff, Oct. 31, 1969. 

03 35 F.R. 3163 (1970).• 

6
' 
0 EEOC 1971 Appropriations Hearing, supra note 

584, at 591. 
""Id. 
"" For a detailed discussion, see pp. 110-12, infra. 
6

" Interview with John Rayburn, Acting Director, 
Office of Compliance and Jules Gordon, Chief, Decisions 
and Interpretations Division, Apr. 20, 1970. See pp. 101-
02 infra for further discussion. 

0 
" Interview with Charles Wilson, Deputy Chief, Con

ciliation Division, May 1, 1970. See pp. 104-05, infra for 
further discussion. 
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sponsibilities; decision-writing is a headquar
ters function; conciliation is divided, with field 
offices conducting the bulk of this work. 

(A) Preinvestigation. Preinvestigation in
volves two important aspects of the complaint 
process: analysis of the complaint to deter
mine EEOC jurisdiction and timeliness, and 
deferral to State fair employment practice 
agencies in cases required by the statute. Pre
investigation was the first stage of the com
plaint process to. be assigned to the field; prior 
to mid-1967, initial disposition of complaints 
was made by the Washington compliance of
fice.645 

During the preinvestigation analysis, issues 
of timeliness and jurisdiction are resolved. A 
valid complaint must be filed within 90 days 
of the alleged illegal act 646 and must fall within 
EEOC's jurisdiction. 

A recent EEOC audit of administrative 
closures revealed that in a given 1-month pe
riod accounting for approximately 400 closures, 
seven complaints were closed for nonjurisdic
tion when, in fact, EEOC did have jurisdiction. 
In addition, instances of questionable proce
dures were revealed, such as acceptance of a 
withdrawal from a complainant's father rather 
ttan from the charging party himself.647 Ac
cording to the Acting Director of Compliance, 
these kinds of analysis problems have resulted 
in part from assignment of this function to 
untrained, nonprofessional personnel.648 As a 
reaction to the audit, the Office of Compliance 
has recommended to the Commission that 
analysts be professional rather than clerical 
personnel.649 It also advocated that final ap
proval of administrative closures be made by 
the Deputy Director of the field office.650 As of 
May 1970, both suggestions were under advise
ment. 

Deficiencies revealed by the audit-lack of 
uniformity or procedure and wrongful deter
mination of nonjurisdiction-are also due to 
inadequate guidelines on such matters as de-

""' R. Nathan, Jobs and Civil Rights (prepared for 
U.S. Commission on Civil Rights by the Brookings In
stitution) 23 (1969). 

••• Sec. 706(d). 
"" Rayburn, Gordon interview, supra note 643. 
""' Id. 
... Id. 
"'° Id. 

termining jurisdiction, referral of matters 
outside EEOC's jurisdiction to appropriate 
agencies, and broadening charges to encompass 
a class complaint. For example, on referring 
matters to other agencies, the EEOC Manual 651 

states only that if EEOC does not have juris
diction, "Whenever possible the complaint 
should be referred by letter to the appropriate 
Federal, State, local, or private agency." 652 No 
further guidance is given. 

Partly in response to these deficiencies, a 
new appeals procedures was effected as of 
February 19, 1970, permitting the charging 
party to submit written objections to a charge 
dismissal within 20 days after receipt of no
tice.6sa 

The other aspect of preinvestigation is the 
deferral process. Section 706 (b) of Title VII 
requires EEOC to defer processing of a com
plaint of discrimination for 60 day's (120 days 
for a State agency in its first year of opera
tion) if a State agency has jurisdiction over 
the alleged type of discrimination and is au
thorized to secure relief from such practice. 
EEOC's policy is not to defer a complaint if 
the agency has only partial jurisdiction 654 or if 
a complaint alleges discrimination on a nation
wide scale in which case a State agency could 
not provide complete relief.655 It is also Com
mission policy to assume jurisdiction even 
though a State agency has denied relief.656 

At the present time, EEOC defers 657 to 35 
jurisdictions on charges of racial or ethnic dis-

.. , The EEOC Manual is the instruction book, pre
pared primarily for field personnel, detailing procedures 
to be followed for the compliance process and other en
forcement mechanisms. It has been .the major source 
through which the field offices have received guidance 
from headquarters. 

"" EEOC Manual, 516, !IA (1), at 3. 
""35 Fed. Reg. 3163 (1970). 
""' EEOC Manual, sec. 231, A.4, at 8, 9. "Partial 

jurisdiction" refers to a situation in which an agency 
has jurisdiction over one part of a charge, e.g., race, 
but not over another, e.g., sex. 

1155 Id. at sec. 231, A. 10, at 14. 
... Id. at sec. 231, A. 10, at 12. 
"'' EEOC defers to State Commissions pursuant to 

sec. 706 (b )' if the agency has budget and staff and is 
prepared to discharge its statutory ,. duties; if the 
State law provides a meaningful remedy; and if the 
agency has full jurisdiction over the charge. See EEOC 
Manual, sec. 231, at 7-9. 
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crimination 658 and to 18 on cases involving sex 
discrimination.659 However, this is merely a pa
per procedure since EEOC automatically as
serts jurisdiction at the end of the deferral 
period "unless notified to the contrary by the 
charging party." 660 In fact, EEOC estimates 
that it assumes jurisdiction in 86 percent of 
the cases it defers.661 By def erring a charge it 
receives to the State agency and then auto
matically asserting jurisdiction at the expira
tion of the statutory time limit, EEOC has 
simplified the procedure for the complaining 
party and eliminated the burden of duplicate 
filing.662 

It appears that the deferral process has had 
only negative results. It involves "delay for 
charging parties, two investigations for the 
respondent, and duplication of the Federal 
Government [effort]." 663 It has also placed con
strictions on EEOC's ability to amend or 
broaden charges during an investigation since 
an amended charge would require redef erral. 
Nor has the deferral process alleviated EEOC's 
caseload, since many State Commissions are 
limited and/or ineffective. As stated by the 
Commission Chairman, "Many [State agen
cies] do not adequately protect the rights of 
charging parties." 66i 

Concurrent with its deferral obligation, 
EEOC is authorized to enter into written agree
ments with State agencies whereby EEOC re
frains from processing a complaint within that 

... The 35 jurisdictions are: Arkansas, California, 
Colorado, Connecticut, Delaware, District of Columbia, 
Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Ken
tucky, Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, Nebraska, Nevada, New Jersey, New Mexico, 
New York, Ohio, Oklahoma, Oregon, Pennsylvania, 
Puerto Rico, Rhode Island, Utah, Virgin Islands, Wash
ington, West Virginia, Wisconsin, and Wyoming. 

"'" The 18 include: Colorado, Connecticut, District of 
Columbia, Hawaii, Idaho, Maryland, Massachusetts, 
Michigan, Missouri, Nebraska, Nevada, New Mexico, 
New York, Oregon, Pennsylvania, Utah, Wisconsin, and 
Wyoming. 

... EEOC Manual, sec. 520, III A., at 3. 

.. , Interview with PetElr Robertson, Director, Office 
of State and Community Affairs, Nov. 13, 1969. 

062 A. Blumrosen, Administrative Creativity: The 
First Year of the Equal Employment Commission 20, 21 
( unpublished manuscript). 

083 1971 Appropriations Hearing, supra note 584, at 
602. 

.. , Statement by William H. Brown, III, Chairman 
EEOC News Release No. 69-24, Aug. 1, 1969, at 1. 

State's jurisdiction,665 To date EEOC has not· 
done this because the State agencies have not 
exhibited sufficient effectiveness to justify such 
a delegation of responsibility. 666 

(B) Investigation. During the investigation 
phase of the complaint process, "information 
is gathered and analyzed" to enable a Commis
sion determination of whether there is reason
able cause to believe a Title VII violation has 
occurred.667 

Initially, all investigations were conducted 
by a small unit of 16 persons operating out 
of the central office,668 but by the end of fiscal 
year 1967, the function had been transferred 
to the field.669 The responsibility has been so 
completely delegated to the field that there is 
no investigative counterpart in the central of
fice ( as there is for the conciliation function). 670 

Consequently, no one appears to be responsible 
for formulating or altering investigation policy 
for coordinating investigations of a national 
scope. However, under the pending reorganiza
tion plan, an investigations division will be 
established.671 

Through fiscal 1969, the Commission had 
received a total of 40,785 complaints ; each 
year of its operation has seen an increase in 
the number of complaints.672 Of these, 24,065, 
or 60 percent, have been recommended for 
investigation.673 By the end of fiscal year 1969, 
the Commission had completed investigation 
of 18,119 cases.m 

... Sec. 709(b) . 

... Interview with Peter Robertson, Director, Office of 
State and Community Affairs, Apr. 13, 1970. 

667 EEOC Manual, sec. 551 11, at 1, 2. 
... Rayburn, Gordon interview, supra note 643. 
... EEOC Second Annual Report, fiscal year 1967, at 

16. 
• 

10 Rayburn, Gordon interview, supra note 643. 
"'' Letter from William H. Brown III, Chairman, 

EEOC, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 11, 1970. 

.,, The number of new complaints received in fiscal 
year 1966 was 8,854; fiscal year 1967, 9,688; fiscal year 
1968, 10,095; and fiscal year 1969, 12,148 . 

"'
3 The number of charges recommended for investi

gation in fiscal year 1966 was 3,773; fiscal year 1967, 
5,084; fiscal year 1968, 6,056; and fiscal year 1969, 
9,152. 

074 In fiscal year 1966, 1,659 cases were investigated; 
fiscal year 1967, 3,549; fiscal year 1968, 5,368; and 
fiscal year 1969, 7,543. Not all cases initially recom
mended for investigation are actually investigated. 
Some are administratively closed for lack of jurisdic-
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The backlog of cases, which spans the entire 
compliance process, has been a problem in the 
investigation stage since the day the Commis
sion began operation.675 Although the initial 
budget and staff were predicated on annual 
receipt of 2,000 complaints, nearly 9,000 came 
in the first year.676 Budget and staff have re
mained inadequate to handle the growing in
vestigation backlog, 677 which, at the beginning 
of fiscal year 1971, is expected to number 
3,731 cases.678 As of January 1970, the last date 
for which figures are available, the investiga
tion backlog was 3,851 cases. An additional 
1,451 were in preinvestigation status.679 The 
number of cases awaiting investigation in field 
offices ranged from a low of 127 to a high of 
486.680 

Inadequate staff and low budget are not the 
only explanation for the accumulation of cases 
awaiting investigation. The factors of un
trained staff 681 and high rate of turnover among 
investigators 682 have also contributed. Incom
petent investigators have also been cited as a 
major drawback which has increased the 
time it takes to produce draft decisions.683 Pro
duction has been substantially reduced by the 
requirement that each investigation be re
corded in an elaborate field investigator's re
port; the average investigator spent approxi
mately 50 percent of his time compiling his 

tion; in others, the charging party withdraws; in still 
others the aggrieved party exercises his right to bring 
suit pursuant to sec. 706(e) of the statute. 

"'" The timelag, however, is not nearly so acute as 
that which has occurred in the decisioµwriting stage. 
See section on "Decisionwriting," infra. 

1 EEOC First Annual Report, fiscal year 1966, at 5. 
0 

" Rayburn, Gordon interview, supra note 643. 
0
'" EEOC 1971 Appropriations Hearing, supra note 

584, at 590. 
• 

10 EEOC Monthly Case Handling Report, January 
1970. 

080 Id. The number of cases backlogged by office was: 
Albuquerque, 183; Atlanta, 432; Austin, 360; Birming
ham, 151; Chicago, 337; Cleveland, 466; District of 
Columbia, 367; Kansas City, 215; Los Angeles, 285; 
Memphis, 127; New Orleans, 202; New York, 240; 
and San Francisco, 486. 

08
' Interview with John Rayburn, Acting Director, 

Office of Compliance, and Jules Gordon, Chief, Deci
sions and Interpretations Division, Apr. 20, 1970. 

""'Statement by Cl!airman Brown, EEOC News Re
lease, Dec. 8, 1969, at 1. 

083 Interview with Charles Wilson, Deputy Chief, Con
ciliation Division, May 1, 1970. 
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report.684 This procedure was curtailed as of 
February 2, 1970. 685 

The Commission has attempted to deal with 
the investigation backlog in various ways. A 
production point system was instituted in 1967, 
under which investigators were awarded three 
points per completed investigation and were 
expected to earn 12 points per month.686 Based 
only on quantity and giving no consideration 
to quality or case complexity, it proved to be 
a counterproductive plan, causing, among other 
confusions, poor quality of performance, ad
ministrative closures, the inhibition of broad
ened charges, and resistance to pursuit of non
alleged violations.687 The system was finally 
abandoned at the close of the 1969 fiscal year, 
but no substitute system for evaluating or 
monitoring field investigation work has yet 
been devised. 688 

Another remedial device intended only as a 
stopgap measure, has been the use of investiga
tive task forces in reducing backlogs in specific 
geographic areas. The last such task force was 
used in January of 1969 in Memphis, Tenn. 
Subsequently, Commission attention was fo
cused on the buildup of cases in the decision
writing stage.689 

Other measures have included staff increases 
as budget permitted; detail of other Commis
sion staff to compliance functions; and 
revision of regional boundary lines for more 
equitable caseload allocations, along with the 
opening of additional area and district offices. 

(C) Decisionwriting. The decisionwriting 
function is the third step in the complaint proc
ess. During this stage the Commission, using in
formation compiled by the investigator, ren
ders a decision as to whether or not there is 
"reasonable cause" to believe that Title VII has 
been violated. Through fiscal year 1969 the 
Commission had decided 4,793 cases of which 
2,492 (or 52 percent) have been "reasonable 
cause" decisions. 

Decisiondrafting has been the responsibility 
of the decisions and interpretations unit within 

""'Rayburn, Gordon interview, supra note 681. 
085 See discussion of new procedures, pp. 105-06 infra. 
""' Rayburn, Gordon interview, supra note 681. 
"" Id. 
68!1 Interview with Patricia King and William Oldaker, 

Special Assistants to the Chairman, May 11, 1970. 
•so Rayburn, Gordon interview, supra note 681. 
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the Office of Compliance. Initially decisions 
were written in the Commissioners' offices, but 
it soon became apparent that EEOC's heavy 
caseload would make such a system untenable 
and the Decisions and Interpretations Division 
was established during the 1967 fiscal year. 
The Commissioners still retain ultimate respon
sibility for approving decisions before they be
come final, a responsibility they can exercise 
only negatively. Draft decisions are circulated 
to the ·Commissioners for a 72-hour period; if 
no "hold" is placed during that time, the draft 
becomes an official Commission decision. 
"Holds" are placed very infrequently.690 

Until the present time, the "cause" or "no 
cause" decision has been a formal document 
stating: the charge, findings of fact, Commis
sion decision, and generally the legal justifica
tion. The Commission has in the past argued 
that a "reasonable cause" decision is essential 
to effecting conciliation and is important, as 
well, to the success of private suits brought 
under section 706. 691 

The written decision also insures separation 
of the investigation and conciliation stages, 
which the Commission believes is necessary to 
a serious attempt to secure an adequate remedy 
for the complainant.692 This procedure has been 
one of the causes of the acute timelag in the 
complaint process. Another approach has been 
suggested : "Some relaxation of the sharp break 
between investigations and conciliations would 
appear to be in order on selected cases at the 
discretion of EEOC regional directors." 693 

The Commission's new procedures 694 will at
tempt to do away with formal decisionwriting 

800 Id. 
801 Nathan, supra note 645 at 24. The Deputy Chief 

of Conciliations believes that the fact that a decision 
exists is important in the attempt to bring about suc
cessful conciliation. Wilson interview, supra note 683. 

8 Nathan, supra note 645 at 23, 24.0!? 

80
' Id., at 68. Mr. Nathan suggests that this could be 

done: 
"... by having the Commission delegate authority 

to its investigators or regional directors under certain 
circumstances to act as mediators and work out an 
agreement on the scene between the complainant and 
the respondent. Allowing discretion • in this way would 
cut down on the time required to handle routine com
plaints. It would thus permit the Commission to allo
cate more resources to pattern cases with wholesale, 
as opposed to, retail payoffs." Id., at 23, 24. 

"°' See pp. 105-06, infra. 

in many cases. However, they do not eliminate 
the separation between the investigative and 
conciliative stages. As of May 1970 such a de
parture from past Commission procedure was 
not being actively considered.695 

In the past, the compliance process backlog 
was most acute in the decisionwriting stage. 
The rendering of a decision, after the investi
gation has been completed, had been delayed 
approximately 18 to 20 months, with the num
ber of cases awaiting decision approaching 
4,000 by the beginning of the 1970 fiscal year.696 

This situation had adversely affected the Com
mission's credibility in minority communi
ties.007 The untimeliness with which decisions 
are rendered also hinders EEOC's ability to 
obtain successful conciliations, and moots many 
Commission recommendations that the Attor
ney General institute a pattern or practice 
suit.698 

The unmanageable backlog in the decision
writing phase has resulted primarily from a 
shortage of manpower and, according to EEOC 
staff, lack of attention to the problem by the 
Executive Director's Office.699 Low productivity 
also appears to have been a factor. 700 

The staff assigned to decisionwriting has 
been grossly inadequate even to keep abreast 
of cases received, without processing the back
log of 4,000.101 As of October 1, 1969, for ex
ample, there were only 13 full-time professional 
staff employed to draft decisions, including the 
Division Chief and three supervisory person
nel.702 The problem was compounded by allot
ting an additional four or five decision and 
interpretation slots to other Office of Compli-

0 Rayburn, Gordon interview, supra note 681. 
000 Statement by Mr. Brown, EEOC News Release No. 

69-39, Aug. 29, 1969, at 1. 
091 See p. 111, infra. 

0 Interview with David A. Rose, Chief, Employment 
Section, Civil Rights Division, Department of Justice, 
Nov. 12, 1969, See below, 707 suit, for further dis
cussion. 

890 Rayburn, Gordon interview, supra note 681. 
' 
00 Only 25 decisions were being produced per week, 

meaning that each draft writer was averaging only 
about 2.5 cases per week. Expected productivity was 
four cases per week. The low productivity was attri
buted partly to the poor quality of investigation re
ports. Rayburn, Gordon interview, supra note 681. 

101 Rayburn, Gordon interview, supra note 681. 
'°' EEOC listing of Washington Operating Staff as 

of Oct. 1, 1969, at 2. 
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ance divisions.703 Action has been taken to 
remedy the situation. By the end of the 1970 
fiscal year, the professional staff is expected to 
total 22. Since the unit's function under the 
new procedures will be primarily to review and 
audit, the Division Chief believes the increased 
staffing will be sufficient to handle the work
load.704 

On August 29, 1969, the EEOC Chairman 
announced new procedures to eliminate the 
backlog. These included decentralization of 
decisionwriting. The immediate goal was 100 to 
200 decisions per week, compared to the ap
proximately 25 that were then being rendered. 
At the same time, Mr. Brown promised a re
structuring of the overall complaint process to 
insure speedy case completions.705 

It was not until November 13, 1969 that the 
Commission adopted the procedures, to become 
effective February 2, 1970.706 In short, the re
vised process seeks to bypass the decisionwrit
ing stage by securing predecision settlement.7°7 

This represents a basic departure from past 
EEOC policy which has emphasized the impor
tance of a written "cause" decision in attain
ing productive conciliation and supporting the 
aggrieved party's right-to-sue prerogative. 

(D) Conciliation. The final phase of the 
complaint process is conciliation. On determin
ation of "reasonable cause",108 the Commission 
is authorized to endeavor to eliminate the al
leged unlawful employment act by methods of 
"conference, conciliation and persuasion". 709 As 
indicated, the lack of enforcement authority 
has hindered EEOC's ability to secure relief 
through the conciliation process. However, the 
Commission has attempted to augment the 
limited potency of the conciliation process by 
incorporating within the mechanism the in
dividual's right to sue under section 706(e) of 
the statute. As one commentator has pointed 
out: 

'°" Rayburn, Gordon interview, supra note 681. 
7Mid. 

=EEOC News Release No. 69-39, Aug. 29, 1969, at 1. 
' 
06 At the same time the Commission also adopted 

new permanent procedures to hasten the overall pro
cer.sing of a complaint. See pp. 105-06, infra. 

01 EEOC Minutes, Nov. 13, 1969, as amended. 
708 In the event of a "no cause" decision, the respond

ent and charging parties are so notified and the latter 
is issued a right-to-sue notice. 

709 Sec. 706(a). 

The EEOC's conciliation system was designed from 
the start to give as much thrust as possible to the 
operations of the new agency. Most importantly, the 
conciliation process was structured to absorb the power 
of the charging party to go to court. This is done by 
having the charging party, if conciliation is successful, 
waive his right to file suit under Title VII in exchange 
for "enforceable" promises by the respondent to end 
discriminatory practices.110 

In addition to the threat of a private suit, 
the conciliation process receives leverage from 
the Commission's "reasonable cause" decision. 
Conciliation personnel believe a decision gives 
support to the conciliator in his negotiations 
with the respondent.111 

EEOC has tried to use the "reasonable cause" 
decision and the potential 706(e) suit as lever
age to broaden the conciliation negotiation 
from an attempt to secure individual relief to 
an endeavor to produce a class remedy. More 
specifically : 

The goals of the Commission in conciliation are to 
obtain specific relief for the charging party; to remedy 
the practice of the respondent which led to unlawful 
discrimination against the charging party; and, where 
necessary, to modify other employment practices to 
achieve compliance with Title VII."' (Emphasis added.) 
To date, there has been only marginal suc
cess in achieving these goals. 

The conciliation function was partly decen
tralized by region during the latter part of 
fiscal year 1967; previously, it had been con
ducted by a small Washington-based staff.713 

The central office's Division of Conciliation re
tains considerable responsibility for the pro
cess, including standardization of procedures, 
training of field conciliators, and review of 
agreements involving novel or unusual cases.1a 

By the end of fiscal year 1969, the Commis
sion had attempted conciliation in 3,360 cases. 
Of these, 683 were successful concilations with 
respondents, and direct relief was secured for 
14,304 charging parties; 276 conciliations were 
denoted as partly successful for the charging 
parties; 2,027 attempts failed to secure any 
relief.715 

110 R. Nathan, Jobs and Civil Rights (Prepared for 
the U.S. Commission on Civil Rights by the Brookings 
Institution) 34, 35 (1969). 

"'Wilson Interview, supra note 683. 
m EEOC Third Annual Report, fiscal year 1968, at 7. 
713 Nathan, supra note 710, at 34. 
'~• Wilson interview, supra note 683. 
m A successful agreement is one in which EEOC, the 

respondent and the charging party are all signatories. 
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Although the number of successful and part
ly successful conciliations of respondents has 
increased greatly, the rate of success has de
creased. Thus, in fiscal year 1966, 56 of 68 
conciliations, or 82 percent, were success_ful or 
partly successful; in fiscal year 1967, 88 of 174 
or 51 percent; in fiscal year 1968, 306 of 640 
or 48 percent; and in fiscal year 1969, 376 of 
774 or 49 percent. 
(2) New Permanent Procedures 

When the Commission voted to adopt special 
procedures to eliminate the decisionwriting 
backlog of 4,000 cases,716 it also accepted new 
compliance procedures to be instituted on a 
permanent basis.717 Modeled after those used 
by the National Labor Relations Board,118 they 
represent extensive changes in practices that 
had evolved during EEOC's 5-year history.719 

The procedures, adopted as a "compromise 
matter",120 were to take effect on February 2, 
1970, but did not actually become operational 
until the beginning of April 1970. 

The Commission's aim is to cut in half the 
time it currently takes, about 2 years, to pro
cess a case.121 There is no realistic hope a case 
can be processed in the 60 days as the regula
tions provide,122 even with the revised sys
tem.12a 

The new permanent conciliation procedures 
are directed toward securing predecision set
tlements, thus eliminating the decisionwriting 
phase of the compliance process. In brief, they 
will operate as follows : 

(1) At the conclusion of an investigation, 
the investigator will write findings of fact, 
stated in such a manner that most involved 
parties can anticipate the Commission's action 

In a partially successful conciliation, the respondent 
does not siJn an agreement But does agree to eliminate 
the discrimination identified in the decision. If no relief 
is secured the conciliation is considered a failure. 

"" See section on "Decisionwriting", at pp. 102-04, 
supra. 

m EEOC Minutes, supra note 707. 
"'Interview with Jules Gordon, Chief, Decisions and 

Interpretations Division, Apr. 28, 1970. 
119 King, Oldaker interview, supra note 689 
" 

0 Gordon interview, supra note 718. • 
121 King, Oldaker interview, supra note 689. 
"'EEOC's regulations state: "The time for proces

sing all cases is extended to sixty days...." 35 Fed. 
Reg. 3163 (1970). 

'"King, Oldaker interview, supra note 689. 

if the case proceed:s to the decisionwriting 
stage.724 

(2) The findings of fact, signed by the Field 
Director, will be forwarded to the charging 
party and respondent, who will have 15 days 
in which to file exceptions. A regional attorney 
will be available in each field office to aid the 
charging party or respondent. 

(3) On the basis of the findings of fact 
( which may be altered to reflect valid excep
tions filed), the parties will be invited to dis
cuss a predecision settlement. In "nonguide
line cases",725 settlement proposals formulated 
by conciliators must be approved by the head
quarters Conciliation Division prior to negotia
tion. 

(4) Settlement agreements in guideline 
cases 726 will be forwarded to the Commissioners 
for approval; nonguideline cases to the Con
ciliation Division for review before circulation 
to the Commissioners. 

(5) If settlement talks fails or are not de
sired, either party requests a written decision 
(at that point the charging party could re
quest his right-to-sue notice), one of the fol
lowing will occur: (a) The field office will com
pose a short-form decision and forward it to 
the Commissioners for approval; ( b) if ob
jections have been filed in a guideline case, 
the field office will draft a formal, long-form 
Commission decision and forward it for ap
proval; or (c) if substantial legal objections 
have been filed in a nonguideline case, the in
vestigator's file will be transmitted to the De
cisions and Interpretations Division where a 
long-form decision will be drafted and then 
forwarded to the Commissioners. 

(6) The decision will be returned to the 
field for conciliation or right-to-sue notifica
tion. 

On the surface, the new procedures appear 
more cumbersome and complex than the pres
ent ones. Those responsible for their draft-

'" Interview with John Rayburn, Acting Director, 
Office of Compliance, and Jules Gordon, Chief, Decisions 
and Interpretations Division, Apr. 20, 1970. 

"" A nonguideline case is defined as a case "where the 
Commission's position on law and scope of remedy has 
not been settled." EEOC Minutes, supra note 707, at 
sec. 2, p. 2. 

"" A guideline case is defined in the Commission 
minutes as a case "where Commission position on law 
and scope of remedy has been settled." Id. 
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ing, however, contend that they will stream
line the process in numerous ways. First, the 
investigative phase will be shortened because 
the investigator will not have to prepare an 
elaborate field investigator's report.121 Second, 
and most important, in cases where predeci
sion settlement is obtained, the need for a 
written decision will have been eliminated, a 
procedure which the Commission believes most 
charging parties and respondents will welcome 
for its expediency. If the respondent enter
tains negotiation at that point but refuses to 
come to an agreement, the Commission antic
ipates that many charging parties will re
quest their right-to-sue notice.728 The Commis
sion, in fact, expects that there will be many 
706 actions instituted.729 Third, when written 
decisions are necessitated, the issuance of the 
short-form will be merely a perfunctory step. 
Where long-form decisions are required, the 
job of the decision writer will be shortened 
since he will not have to cull through the in
vestigator's file; he can base his decision on 
the findings ~f fact and the exceptions and 
and legal objections raised. 730 

In addition to streamlining the process, the 
Commission anticipates two further advan
tages will accrue. First, because of the excep
tions process, the quality of investigations is 
likely to improve. Poor investigators will be 
identified if valid exceptions are continuously 
filed against their findings of fact.731 And the 
filing of exceptions will permit closing the rec
ord since both the charging party and respon
dent will have an opportunity to object to the 
findings, raise legal objections, and/or submit 
additional documentation. 732 

The streamlining of the compliance process 
depends partly on the willingness of respond
ents to participate in predecision settlement 
discussions.733 It is not evident that this will 
be the case. Some Commission staff members 
believe that many respondents will not settle 

727 Rayburn, Gordon interview, supra note 724. 
,,. Id. 
"" Interview with Particia King and William Oldaker, 

Special Assistants to the Chairman, May 11, 1970. 
730 Rayburn, Gordon interview, supra note 724. 
731 King, Oldaker, interview supra note 729, Rayburn, 

Gordon interview, supra note 724. 
"' Rayburn, Gordon interview, supra note 724. 
733 King, Oldaker interview, supra note 729. 

without a written decision.73' In one office where 
the procedures have already been made opera
tional, predecision attempts have been unsuc
cessful because respondents have not been in
terested in negotiating prior to a Commission 
finding. 735 

Another problem will arise if many excep
tions are filed. Objections raised by respond
ents, coupled with unwillingness to negotiate 
prior to a decision could, in fact, lengthen the 
process.736 

Most imp9rtant, the process could work to 
the substantial disadvantage of the charging 
party. The new procedures assume much great
er litigation activity by charging parties. Yet, 
while corporations and their legal staffs have 
begun to develop competence in the techni
calities and complexities of such litigation, the 
legal pr9fession generally has not specialized 
sufficiently in Title VII matters to provide equal 
representation to complainants. 737 

b. Commissioner Charge 
Processing individual complaints of discrim

ination is a mandatory Commission function, 
but EEOC is not, by law, relegated to assum
ing a .mere passive posture in enforcing Title 
VII; it also has discretionary authority to ini
tiate enforcement proceedings. 

Section 706(a) of the title states that a 
change may be filed "by a member of the Com
mission where he has reasonable cause to be
lieve a violation has occurred." The po
tential impact of section 706(a) is greatly 
enhanced by section 706 ( e) which permits the 
initiation of a private suit, in a case where a 
charge was filed by a Commissioner, "by any 
person whom the charge alleges was aggrieved 
by the alleged unlawful employment practice." 

Little has been done to implement the poten
tial effectiveness of the Commissioner charge 
as an enforcement mechanism. No uniform 
procedures for initiating a Commissioner 
charge have been adopted,738 nor has a policy 
been developed to utilize the Commissioner 
charge to attack pattern or industrywide dis-

"' Interview with Charles Wilson, Deputy Chief, Con-
ciliation Division, May 1, 1970. 

=Gordon interview, supra note 718. 
, .. Wilson interview, supra note 734. 
737 Id. There is also the problem of the cost if private 

litigation. See discussion on litigation at pp. 107-08, in
fra. 

"" Rayburn, Gordon interview, supra note 724. 
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crimination.739 Rather, most Commissioner 
charges have resulted from routine individual 
complaints, such as nonalleged violations un
covered during investigations and complaints 
from charging parties who wished to remain 
anonymous. Moreover, with the exception of 
the Houston hearings, where it was used ex
tensively, the Commissioner charge has 
not been used as a followup tool to Commis
sion hearings, despite indications at those hear
ings that substantial job discrimination was 
being practiced by major nationwide compan
ies.740 There are no present plans to place more 
emphasis on the Commissioner charge, at least 
prior to eliminating the case backlog.m 

Any impact EEOC might have had through 
those Commissioner charges that have been 
processed has been vitiated by nonutilization 
of section 706(e). Upon failure of concilia
tion attempts in a Commissioner charge, EEOC 
has rarely notified members of the aggrieved 
class of their right-to-sue.742 This has adversely 
affected the Commission's ability to conciliate 
a Commissioner charge successfully.743 The Of
fice of the General Counsel is now formulating 
procedures to notify members of a class of 
their 706 ( e) rights in an effort to ll!ake the 
Commissioner charge more effective than it 
now is.744 

c. Litigation 

Although the Commission's formal enforce
ment proceedings terminate at the conclusion 
of the conciliation stage, its ability to influence 

730 Id. 
"° For example, Commissioner charges were not issued 

against utilities companies following the utility hearing. 
m Rayburn, Gordon interview, supra note 724. 

The current status of Commissioner charges filed 
during last 3 fiscal years does not reflect any 
special emphasis or priority to be attached to them. 
In Fiscal Year 1968 there were 110 cases and only 65 
have been decided (40 cause and 25 no cause). In fiscal 
year 1969 there were 146 cases and only three have 
been decided (two cause and one no cause). In fiscal 
year 1970 there were 67 cases with zero decisions. 
Of 323 cases in all there have been only 68 decisions. 
Letter and attachments from Joseph C. Fagan, Exec
utive Director, EEOC to Lawrence B. Glick, Deputy 
General Counsel, U.S. Commission on Civil Rights, 
Oct. 26, 1970. 

m Wilson interview, supra note 734. 
mid. 
m Interview with David Cashdan, senior attorney, 

Office of General Counsel, Apr. 29, 1970. 

implementation of Title VII continues through 
the litigation process. Two types of suits are 
sanctioned by Title VII: private suit under sec
tion 706(e) and action by the Attorney General 
pursuant to section 707. 
(1) 706 Suits 

The aggrieved party may institute civil ac
tion against the respondent named in the com
plaint at any point after EEOC has had juris
diction of the case for 60 days.7~5 Normal pro
cedure, however, is for the charging party to 
wait until receipt of right-to-sue notification 
transmitted upon Commission determination 
of a "no cause" decision or upon failure to 
secure relief in the event of a "cause" decision. 
The charging party must exercise his option 
to sue within 30 days of receipt of notice. 

To date, charging parties have been cautious 
about bringing suit under section 706 ( e). Ac
tion has been initiated in less than 10 percent 
of those cases 1n which the Commission has 
found cause but has been unable to secure set
tlement.m The reason: the charging party 
cannot afford the expense and time involved 
in private litigation.m 

Section 706 ( e) assigns no role to the Com
mission in the private litigant's action beyond 
recommending to the Attorney General that 
he intervene in certain cases.148 The Commis
sion, however, has been able to make an im
pact on the 706 remedy in two ways : by par-

m The complainant need not wait until the Commis
sion has rendered a decision to institute suit. He may 
'nring an action at any point, after the end of the 60-
day period; regardless of the stage of EEOC proceed
ings. The various issues of when a charging party may 
file suit are rather complex and are outside the scope 
of this report.

1 .. Hearings on S.2453 Before the Subcommittee on 
Labor of the ~nate Commission on Labor and Public 
Welfare, 91st <1ong., 1st Sess., Statement by William H. 
Brown, III, EEOC Chairman at 40 (1969). 

m Id. Also, Wilson and Cashdan interviews, supra 
notes 734 and 744. Sec. 706(e) of the statute, however, 
does provide for court appointment of an attorney and 
commencement of action without the payment of court 
costs "in such circumstances as the court may deem 
just." 

m EEOC's authority to recommend intervention by 
the Attorney General has been exercised infrequently. 
The Department of Justice has indicated to EEOC 
that it will not as a rule intervene in private suits. 
There have been exceptions, such as the Crown Zeller
bach and Asbestos Workers cases. Cashdan interview, 
supra note 744. 
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ticipating in the suit as amicus curiae m and 
by aiding the charging party in processing an 
action. 

As of July 1969, the Commission has filed 
amicus curiae briefs in 121 section 706 suits 
before the courts. In its early years, EEOC 
engaged in almost no amicus activity. In fiscal 
year 1968, for example, only 22 amicus briefs 
were :filed.750 Subsequently activity was in
creased and 90 briefs were entered in the 1969 
fiscal year.751 EEOC becomes involved when im
portant issues bearing on development of equal 
employment law are involved and substantial 
procedural issues are in question. Other criteria 
considered include the novelty of the issue, the 
situs of the case (EEOC will file amicus in 
geographical areas where there has been little 
previous activity in order to involve local at
torneys in 706 proceedings), and the stage of 
the proceedings (.EEOC generally enters at the 
appellate level) .752 

The Commission has had noteworthy success 
in its amicus activity in persuading the courts 
to adopt its position, particularly in the areas 
of formulating adequate remedies, determining 
issues of "standing to sue", and in developing 
procedures designed to benefit the charging 
party.1sa 

The Commission has been less successful, 
however, in assisting the charging party in 
seeking to exercise his rights under section 
706(e). As indicated, there is almost no ex
perienced 706 bar available for charging par
ties.m Moreover, unless the court appoints an 
attorney, litigation costs are prohibitive for 

''" An amicus curiae is an individual or organization 
with special expertise or interest in the case or a 
single issue in the case, who, although not a party to 
the case, is granted permission by the court to file or 
otherwise participate in the case. 

''° EEOC Third Annual Report, fiscal year 1968, at 
10, 11. 

m EEOC 1971 Appropriations Hearing, supra note 
584, at 606. 

m Cashdan interview, supra note 744. 
'"Notable examples include Jenkins vs. United Gas 

Corp., 400 F.2d 28 (1968); Bowe vs. Colgate Palmolive 
Co., 272 F. Supp. 332 (S.D. Ind. 1967); King vs. Georgia 
Power Co., 295 F. Supp. 943 N.D. Ga. 1968); and 
Quarles vs. Phillip Morris, 279 F. Supp. 505 (E.D. Va. 
1968). 

... Wilson interview, supra note 734. 

most charging parties.755 In only one city to 
date-Los Angeles--has the Commission de
veloped a list of attorneys willing to serve as 
court appointed attorneys on behalf of 706 liti
gants. With the placement of regional attor
neys in all field offices by the end of the current 
fiscal year, the Commission hopes to develop 
Title VII legal expertise in other major cities.756 

(2) 707 Suits 
Title VII empowers the Commission to : 
Refer matters to the Attorney General with recom

mendations . . . for the institution of a civil action 
by the Attorney General under sec. 707, and to advise, 
consult, and assist the Attorney General on such mat
ters.'" 

Section 707 in turn permits the Attorney 
General to institute civil action when he has 
"reasonable cause to believe that ... [there 
is] a pattern or practice of resistance to ... 
the rights secured by [Title VII] ...." 758 

-· According to EEOC's General Counsel, the 
guiding question in determining which cases to 
refer to the Attorney General is : "Would the 
elimination of this particular practice have 
an appreciable impact on the elimination of 
employment discrimination?" 759 Thus, such. 
factors as number of employees, percentage of 
minority group members in the given area, na
ture of the unlawful practice, number of com
plaints against the company, and the priority 
aims of the Department of Justice are weighed 
in determining referrals. 760 

The referral procedure is an informal one. 
Cases identified by EEOC as potential vehicles 
for 707 action are discussed informally with 
Department of Justice attorneys. Files for 
those cases in which Justice expresses interest 
are then transmitted by EEOC.761 

The Commission's involvement terminates 
at the point of referral. According to EEOC, 
"to date [it] has not played an active role in 
707 litigation except to the extent of supplying 

,,. Senate hearings on S.2453, statement by EEOC 
Chairman William H. Brown, III, at 40, supra note 746. 

''" King, Oldaker interview, supra note 729. 
m Sec. 705(g)(6). 
108 Sec. 707(a). 
10

• Letter from Stanley P. Hebert, general counsel, 
to Linda Blumenfeld, program analyst, U.S. Commis
sion on Civil Rights, May 20, 1970. 

,.. Id. 
781 Id. 
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additional information and charges and ren
dering informal advice infrequently." 762 

Although potentially one of the strongest 
weapons granted by Title VII to combat em
ployment discrimination, the 707 suit has been 
infrequently used.763 Failure to institute more 
actions has had an adverse effect on EEOC's 
ability to obtain voluntary compliance through 
conciliation,m and has limited the impact 707 
could have in the area of employment q.iscrimi
nation.765 

EEOC must bear part of the blame for the 
Justice Department's failure to bring more 707 
actions. The Commission has recommended a 
relatively small number of cases to the At
torney General for suit: 35 in :fiscal year 1967, 
26 in :fiscal year 1968, and 51 in fiscal year 
1969.766 In :fiscal year 1970, the Commission es
timated that it would recommend 170 cases 767 

but as of May 1970, only 38 had been cleared 
for referral.768 

Moreover, of the cases recommended by 
EEOC, only 12 have resulted in institution of 
suit by the Department of Justice.769 A major 
reason for this is the timelag which occurs 
before they are submitted to Justice. EEOC 
referrals must be entirely reinvestigated since 
the files forwarded to Justice are several years 
old.110 The different standards used by EEOC 
and the Justice Department further complicate 
the matter. According to Mr_. Brown: "The 
Justice Department and the Equal Employment 
Opportunity Commission have had and will 
continue to have difficulties in the amount of 
evidence needed to fulfill differing legal re
sponsibilities." 771 

To date EEOC enforcement activity has been 
largely ineffective as a remedy for employment 

=rd. 
,.. See sec. V, infra. 
,.. Wilson interview, supra note 734. 
,.. Interview with Russell Spector, Deputy General 

Counsel, Dec. 23, 1969. 
1
'" EEOC 1971 Appropriations Hearing, supra note 

584, at 607. 
181 ld. 
'"" Letter from Stanley P. Hebert, supra note 759. 
, .. Id. 
" 

0 Interview with David Rose, Chief, Employment 
Section Civil Rights Division, Department of Justice, 
Nov. 12, 1969. 

171 Letter from William H. Brown, III, Chairman, 
EEOC, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 11, 1970. 

discrimination. The Commission has operated 
under "the twin handicaps of restricted pow
ers and a limited budget." 112 The damaging 
effects of lack of enforcement powers 773 on 
EEOC's complaint handling procedures have 
been generally acknowledged. One authority 
has referred to the Commission as "a poor, 
enfeebled thing . . . [ with the power to 
conciliate but not to compel." m A former 
Chairman stated : "We're out to kill an el
ephant with a fly gun." 775 The present 
Chairman has predicted that: "Neither mi
norities nor employees would regard the title 
[Title VII of the Civil Rights Act of 1964] 
with the respect due to law until realistic 
avenues of enforcement are made avail
able." 776 According to the Commission, it is 
"currently the only regulatory agency in the 
Federal structure that must function without 
such [enforcement] power." 777 

The Com~ission believes that its lack of 
enforcement power is the principal reason its 
attempts at conciliation have been frustrated. 
As evidence it cites the fact that conciliation 
has been achieved in less than half the cases 
in which reasonable cause has been found.7

78 

The Commission contends that both the rate 
and the strength of successful conciliations 
would increase if Congress were to grant en-

m These were the words used by Chairman Brown 
to describe the limitations placed on the Commission. 
See EEOC News Release No. 70-13, concerning a 
speech he gave in Albuquerque, N.M. on Apr. 23, 1969, 
at 3. 

"'Sec. 706(a) specified that the Commission shall use 
the "informal methods of conference, conciliation, and 
persuasion" to eliminate discriminatory practices pro
hibited by Title VII. 

"'M. Sovern, Legal Restraints on Racial Discrimina
tion in Employment 205 (1966). 

175 Statement by then Chairman Stephen N. Shulman 
as quoted by The Wall Street Journal, May 14, 1967, 
at 1. 

1
'" Testimony of EEOC Chairman William H. Brown 

before the House General Subcommittee on Labor, 
EEOC News Release No. 69-55, Dec. 21, 1969, at 1. 

m EEOC New Release No. 69-19, June 3, 1969, at 2. 
It should be noted that the Department of Housing and 
Urban Development also does not have enforcement 
powers vis-a-vis Title VIII of the 1968 Fair Housing 
Act. The Department is not, however, actually a regu
latory agency. See ch. III. 

11• Testimony of William H. Brown, III, EEOC Chair
man before the House General Subcommittee on Labor, 
EEOC News Release No. 69-55, Dec. 2, 1969, at 2. 
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forcement powers.119 At the 1967 Senate hear
ings on a bill to grant EEOC cease and desist 
authority, the Commission testified: 

The success rate of EEOC conciliations would in
crease if persuasion could be backed up by the power 
of enforcement. By providing enforcement power, the 
Congress would enhance . . . the Commission's con
ciliation role. It would produce more, not fewer, con
ciliation agreements:'° 

The Commission has argued further that the 
charging party's right to file a civil suit, though 
it must be retained, is not an effective alterna
tive to Commission enforcement authority, par
ticularly since such actions have been brought 
in less than 10 percent of the cases in which 
conciliation attempts were unsuccessful. The 
Commission blames their infrequency primar
ily on the onerous cost of private litigation.781 

A major proposal, currently before Congress, 
would grant enforcement powers to the Equal 
Employment Opportunity Commission. The 
bill which passed the Senate would provide 
cease and desist authority to EEOC to enforce 
its findings of discrimination. The current 
Chairman had taken a position in support of 
EEOC receiving court suit power; three other 
Commissioners-Alexander,782 Kuck, and Xi
menes-have testified in favor of cease and 
desist power, and the Commission on Civil 
Rights has endorsed this proposal.783 

Insufficient funds have severely hampered 
EEOC's activities. Past and present Chairmen 
have decried the impediments imposed by in-

n• Wilson interview, supra note 734. 
''° Hearings on Equal Employment Opportunity be

fore the Subcommittee on Employment, Manpower, and 
Poverty of the Senate Commission on Labor and Public 
Welfare, 90th Cong., 1st Sess., at 68 (1967). 

781 Testimony of William H. Brown, III, EEOC 
Chairman before the House General Subcommittee on 
Labor, EEOC News Release No. 69-55, Dec. 21, 1969, 
at 2. Not all Commission staff agree with this opinion 
on the effectiveness of the 706(e) remedy. Russell 
Spector, Deputy General Counsel, believes that the right 
of private action via the 706 suit has proven to be much 
more effective than any cease and desist power which 
could be granted to EEOC. Spector interview, supra 
note 765. 

'"' Mr. Alexander, a former Chairman, was a Com
mis,ioner at the time he testified. He has since re
signed. 

783 The U.S. Commission on Civil Rights has testified 
before the Senate in favor of cease and desist authority 
for the EEOC. Hearings on S.2453, supra note 746, 
at 163-67. 

adequate Congressional appropriations.m They 
make this specific in the Commission's budget 
request for fiscal year 1971 : 

Since the beginning of the Commission.in fiscal year 
1965, budget and staff resources have proven inade
quate to deal with the inflow of complaints from citi
zens under Title VII. ... As a result, the enforcement 
backlog of investigations and conciliations and deci
sions to be written has grown steadily.... This back
log is indeed shocking when one considers the statutory 
deadlines established by Title VII for the Commission's 
enforcement work. 

Sufficient resources have not been available for im
proving the processing and analysis of statistical data 
collected through the Commission's annual surveys 
of employers, unions, and apprenticeship programs. 
. . . The results of these programs provide decision
making data for action programs at the Federal, State, 
and local levels to eliminate employment discrimina
tion.'85 

Despite clear need, Congress has consistently 
refused to give EEOC the full amount requested 
by the President. In fiscal year 1968, Congress 
reduced EEOC's request from $7.17 million to 
$6.65 million ;780 in fiscal year 1969 from $13.1 
million to $8.75 million and in fiscal year 1970 
from $15.9 to $12.3 million.787 For fiscal year 
1971, the President has recommended that Con
gress appropriate $19 million for EEOC. If 
Congress follows its past pattern, EEOC again 
will be left with insufficient operating funds. 

Lack of enforcement powers and inadequate 
budget, however, only partly explain the in
effectiveness of EEOC enforcement activity. In
ability to handle cases efficiently and speedily, 
and failure to utilize its maximum potential 
in reducing discrimination through the indi
vidual complaint process or the Commissioner 
charge also contribute to the program's weak
ness. 

As a consequence of the timelag between 
filing a charge and the conciliation attempt, 
many cases are moot when the Commission 
finally renders a decision. This not only weak
ens the conciliation process but also prejudices 

m Interview with Clifford L. Alexander, Jr., former 
Chairman and Commissioner, EEOC, Mar. 5, 1970, 
EEOC News Release No. 69-36, Aug. 25, 1969, at 1. 

'"" EEOC 1971 Appropriations Hearing, supra note 
584, at 581. 

'"" EEOC Third Annual Report, Fiscal year 1968, at 
31. 

'"'EEOC 1970 Appropriations Hearing, supra note 
491, at 397. 
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the charging party in exercising his right to 
institute civil action pursuant to section 706(e). 
It also means that most cases recommended 
for 707 action are outdated by the time they 
reach the Department of Justice. In -addition, 
EEOC's credibility among minority groups has 
suffered because of the inordinate delays in the 
complaint process. The following criticisms, for 
example, have been leveled against EEOC by 
civil rights leaders : 

Present procedures of the EEOC are too slow, caus
ing complainants to lose faith in the Commission. 

I filed 27 complaints 2 years ago, and some 30 this 
past year and we haven't heard from them yet. 

I would hazard the guess that the backlog of cases 
would deter meaningful case settlements.'"" 

More importantly, EEOC has not yet for
mulated a ·system of priority of complaints 789 

and cases are still assigned on a "first come
first served" basis 100 irrespective of whether 
they appear to deal with individual or system
ic discrimination. Indeed, EEOC makes no se
cret of its lack of priorities. In response to 
the question, "with a case backlog of approxi
mately 18 months, how does the EEOC es
tablish a priority for investigating charges?", 
the Commission stated : 

The EEOC does not have a priority system. It does 
not believe it would be appropriate to say to one 
charging party that his charge is not as important as 
the charge of another person. Charges are processed 
in the order in which they are filed_.,., 

EEo·c does not systematically try to broaden 
complaints into class action complaints where 
this is possible, or broaden investigations to 
encompass nonalleged violations or "pattern" 
situations.792 Cases are generally "narrowly 
couched" de~pite court rulings that. would per
mit their broadening.793 The EEOC Manual, 

188 Quoted by R. Nathan, Jobs and Civil Rights (pre
pared for the U.S. Commission on Civil Rights by the 
Brookings Institution) 46 (1969). 

780 Interview with James Robinson, Acting Director, 
Plans and Programs Staff, Oct. 31, 1969 . 

.,.. Interview with John Rayburn, Acting Director, 
Office of Compliance, and Jules Gordon, Chief, Decisions 
and Interpretations Division, Apr. 20, 1970. 

101 T. Powers, Equal Employment Opportunity: Com
pliance and Affirmative Action (published by NAM and 
PFP, 1969). 

=Robinson interview, supra note 789 . 
.,., E.g., King vs. Georgia Power Co., 295 F.Supp. 943 

(N.D. Ga. 1968); statement by Jules Gordon, during 
jnterview with John Rayburn, Acting Director, Office 

which contains detailed instructions on almost 
every aspect of conducting an investigation 
( e.g., how to locate complaining parties, what 
to say on the initial telephone contact with the 
charging party, how to take interview notes), 
is singularly uncommunicative on the issues of 
broadening investigations or consolidating 
charges into class complaints.794 Nor are in
structions found elsewhere on the broadening 
of investigations.795 The backlog of cases, lack 
of resources, the production point system and 
failure to deal with issues at the po~icymaking 
level appear to be factors inhibiting the 
broadening of investigations and formulation 
of class complaints. 796 

Nor has the Commission been able to obtain 
broad relief through conciliation. EEOC staff 
maintained that the number of charging 
parties receiving direct relief does not accur
ately measure the impact of conciliation ef
forts. This is so because other persons are 
indirectly benefited through institutional 
changes or class remedies resulting from some 
agreements. For example, for fiscal 1967, the 
Commission estimates that 8,500 persons were 
indirect beneficiaries of conciliation; 28,600 
in fiscal year 1968; and 50,000 in fiscal year 
1969. In some instances the ComnJ.ission has 
been able to secure wide and tangible relief 
through the conciliation process. Examples of 
conciliation agreements exist that have af
forded wide class benefits through such means 
as merging seniority lines, elimination of non
job-related employment tests, and adoption of 
an "affirmative action file" m of qualified mi
nority applicants. Generally, however, little 
remedy has been obtained for the class.798 

of Compliance, and Jules Gordon, Chief, Decisions and 
Interpretations Division, Apr. 20, 1970. 

10 See EEOC Manual, sec. 500, which deals with in• 

vestigations. 
=Rayburn, Gordon interview, supra note 793. How

ever, according to William Brown, III, Chairman, 
"EEOC has always had a policy of broadening com
plaints, and in fact does broaden complaints in a great 
number of cases." Chairman William H. Brown, III, 
letter, supra note 771. 

.,..Id. 
1 1 This is a file of qualified minority appl_icants for• 

whom positions are not available at the time of their 
application. The employer agrees to refer to the file 
when filling positions that become vacant. 

10 Interview with Jules Gordon, Chief, Decisions and• 

Interpretations Division, Apr. 28, 1970. 
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EEOC's ability to obtain class relief in the 
matter of back pay has improved somewhat 
in the past 6 months because of recent favor
able court decisions. 799 

A number of factors are responsible for 
the generally limited gains achieved through 
the conciliation mechanism, particularly as 
reflected by the increasing rate of unsuccessful 
attempts. The principal ones are clearly the 
lack of enforcement powers and manpower 
shortages. But EEOC staff members have 
suggested other deficiencies that are relevant. 
Respondents appear to be less concerned than 
formerly about the prospect of a lawsuit by the 
Department of Justice, particularly since 
Justice has concentrated on actions that estab
lish law rather than suits to secure individual 
rights; and, to date, Justice has initiated very 
few suits. Thus, the leverage afforded by the 
threat of a Department of Justice lawsuit has 
diminished. A high rate of attrition of con
ciliation personnel has hampered that func
tion 800 which is additionally weakened because 
the Commissioners play no role in the concilia
tion process.801 Even in cases of unsuccessful 
conciliation efforts with nationwide employers, 
the prestige of the individual Commissioner 
has not been evoked to improve the success 
ratio or to bring about broader remedies. 
Finally, as has been said, many cases are moot 
by the time they reach the conciliation stage 
because of the 2-year processing timelag. 

Moreover, the Commission's effectiveness in 
successfully conciliated cases has been lessened 
by lack of a solid, uniform f ollowup system to 
determine compliance with the agreement.802 

The few conducted compliance reviews are 
made to determine if the individual remedy 
has been granted; rarely do the reviews en
compass class relief. 803 

Compliance reviews of conciliation agree
ments are exercises in futility unless such 
agreements are enforceable, and this issue has 

,.. E.g., Bowe v. Colgate Palmolive Co., 272 F. Supp. 
332 (S.D. Ind. 1967); interview with Charles Wilson, 
Deputy Chief, Conciliation Division, May 1, 1970. 

"""Wilson interview, supra note 799. 
""' See Nathan, supra note 788, at 39-40. 
1102 Wilson interview, supra note 799; interview with 

James Robinson, Acting Director, Plans and Programs 
Staff, Apr. 8, 1970. 

1102 Wilson interview, supra note 799. 

not yet been resolved, although two cases are 
currently before the courts. In a Texas case, 
yet to be decided, the Commission, having ·ae
termjned that the conciliation agreement had 
been breached, is seeking court enforcement.804 

If successful, the suit will establish that such 
agreements are legally binding. It will then 
be incumbent upon EEOC to institute an ef
fective compliance review program. However, 
an affirmative decision may prove to be a 
costly victory; fewer respondents may be 
willing to sign conciliation agreements, partic
ularly ones broad in scope or including class 
remedy.805 

2. AFFIRMATIVE ACTION 
In addition to enforcement responsibilities, 

the Equal Employment Opportunity Commis
sion has discretionary authority under Title 
VII to sponsor affirmative action programs to 
hasten the elimination of job discrimination. 
Measured by its announced priorities and 
allocation of resources, there is little question 
that the Commission has relegated affirmative 
action programs to a secondary position. By 
the same token, the effectiveness of those 
programs which have been undertaken has 
been weakened by the generally low priority 
assigned them and lack of staff and financial 
resources allocated them. They have suffered 
particularly because of failure to utilize them 
in conjunction with the enforcement mecha
nisms. 

Affirmative action programs initiated by 
EEOC fall into four broad categories: aid to 
State artd local fair employment practice com
missions, technical assistance, educational and 
promotional activities [primarily hearings], 
and collection and dissemination of data and 
reports regarding employment discrimination. 
a. Aid to State and Local Fair Employment 

Practice Agencies 
In addition to the deferral mandate in Title 

VII, two other sections define EEOC's rela
tionship to State and local fair employment 
practice commissions. Section 705(g) (1) em
powers the Commission: "to cooperate with 
and, with their consent, utilize regional, State, 

"°' Interview with David Cashdan, senior attorney, 
Office of the General Counsel, Apr. 29, 1970. 

... Id., Wilson interview, supra note 799. 
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local, and other agencies, both public and 
private, and individuals.... 

Section 709 (b) delineates the forms this 
cooperation may take: 

The Commission may cooperate with State and local 
agencies charged with the administration of State fair 
employment practices laws and, with the consent of such 
agencies, may for the purpose of carrying out its 
functions and duties under this title and within the 
limitation of funds appropriated specifically for such 
purpose, utilize the services of such a~encies and their 
employees and, notwithstanding any other provision of 
law, may reimburse such agencies and their employees 
for services rendered to assist the Commission in car
rying out this title. 

The Commission now administers two pro
grams designed to aid State and local fair 
employment practice agencies : a data sharing 
program and an affirmative action grant pro
gram. 

The data sharing program, much the minor 
of the two, involves agreements with a total 
of 84 State and local FEP agencies entitling 
them to receive, at no cost, employer, union, 
and apprenticeship data collected by EEOC. 
In exchange for the data, the agencies agree 
not to require duplicate reporting, thus en
abling EEOC to collect data without violating 
section 709 (d) of Title VII.806 

Although the EEOC grant program, de
signed to provide resources to State and local 
agencies, is potentially more significant, it has 
floundered during 4 years of development. For 
instance, in the effort to define its goals, the 
program's direction has changed three times 
since its initiation in fiscal year 1966. 

The first State and local grant EEOC fund
ing was research-oriented. The Commission 
provided $165,000 to Wayne State University 
and to 11 State and local fair employment 
practice agencies in fiscal year 1966 to study 
employment discrimination patterns in specific 
ind:ustries. 

In fiscal year 1967, new direction was given 
the effort because of the Commission's belief 
that funds could be better used for an action
oriented program. A total of 39 "affirmative 
action" contracts costing $548,000 was funded 
to State and local antidiscrimination agencies. 
The program's primary goal was to obtain 
jobs for minorities. At the conclusion of the 

"°"Sec. 709(d) prohibits EEOC from requiring dupli
cate reporting from those s_ubject to Title VII. 

annual program, only 7,548 additional minor
ity group employees had been hired through 

. the efforts of the State and local agencies. The 
Commission's own evaluation concluded that 
the effort did not alter institutional employ
ment and was too narrowly construed to have 
significant impact. 807 

The focus changed for a third time begin
ning in fiscal year 1968 and was retained for 
the fiscal year 1969 program.808 The grants are 
now directed at exploring ways of identifying 
and eliminating "institutional discrimination" 
on a "systematic, affirmative basis".809 The 
Commission hopes to achieve this goal by im
proving and strengthening the compliance pro
cedures of the State and local agencies. A 
second but tangential goal is to secure jobs 
for minority group members. ·To carry out 
this work, the Commission awarded $700,000 
to 41 agencies in fiscal year 1968 and $700,000 
to 40 agencies in fiscal year 1969. The agencies 
use these funds to identify underutilizers of 
minority labor; if investigation then indicates 
discrimination on the part of the underutilizer, 
the agency's enforcement mechansims are 
activated. 

For several reasons, the effectiveness of 
fiscal year 1968 and fiscal year 1969 programs 
has been limited. First, only 17 of the agencies 
funded have power to initiate investigations. 
The others may act only on receipt of com
plaints.810 Second, some of the agencies funded 
have no enforcement powers; they are limited 
to persuasion in their efforts to eliminate 
discrimination, a means which is incapable of 
producing significant results.811 Third, the pro
grams have been staffed and funded 812 on a 
small scale. 

As a consequence of these limitations, the 
1968 program resulted in 323 charges of 

807 Interview with Peter Robertson, Director, Office 
of State and Community Affairs, Nov:. 13, 1969. 

""" Grants are made at the conclusion of the fiscal 
year and thus 1970 grants have not yet been announced. 
As a consequence of the end of the year funding, re
sults for the 1969 fiscal year program are not yet 
available. 

800 Statement by William H. Brown, III, Chairman, 
EEOC News Release No. 69-47, Oct. 15, 1969, at 1. 

810 Robertson interview, supra note 807. 
811 See F. R. Cousens, Public Civil Rights Agencies 

and Fair Employment 17 (1969). 
812 See pp. 87-94 supra. 
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patterns of discrimination by the funded agen
cies 813 and only approximately 9,000 jobs for 
minority group members.814 Moreover, the 
primary goal of the program, as stated by 
EEOC Chairman William Brown, of enhancing 
"the effectiveness of State and local fair em
ployment practice agencies" in order to re
duce "duplication of Federal and State 
effort" 815 has not been approached. The Com
mission, however, investigates de novo all 
charges deferred to State agencies, over which 
it ultimately assumes jurisdiction in order to 
protect the complainant. Nor does it believe 
that the FEPC's operations are adequate for 
it to effect section 709 (b) under which the 
Commission may refrain from processing spec
ified classes of charges pursuant to an agree
ment with a State or local FEP agency. 

The programs to aid State and local agen
cies also suffer because they have not been 
coordinated with other Commission activities. 
The compliance activity has not been used to 
synchronize remedies sought by EEOC con
ciliators with those sought by State agencies 816 

nor has there been coordination between the 
field directors who work on a day-to-day basis 
and the State and local bodies. 
b. Technical As.sistance 

The Commission's mandate to administer a 
technical assistance program derives from 
section 705(g) (3), empowering it: "to furn
ish persons 811 subject to this title such tech
nical assistance as they may request to further 
their compliance with this title or an order 
issued thereunder; ... 

The objective of EEOC's technical assist
ance program has been to promote equal em
ployment opportunity through "affirmative 
action" by those subject to the statute.818 This 
goal has generally been translated into devis
ing programs which result in more and im-

• 
13 Robertson interview, supra note 807. However, in 

the prior 10 years, only 100 pattern complaints were 
initiated by State FEPC's. 

8
" Figures are not yet available for the fiscal year 

1969 program. 
815 Statement by William H. Brown, III, Chairman 

EEOC News Release No. 69-47, Oct. 15, 1969, at 2. 
816 Wilson interview, supra note 799. 
817 The term "persons" refers to employers, labor 

unions, employment agencies, and apprenticeship pro
grams. 

3
lll EEOC First Annual Report, Fiscal year 1969, at 22. 

proved employment opportunities for minor
ities.819 In short, the technical assistance 
program is result-oriented and its success is 
measured by EEOC in terms of new jobs 
secured for mi_norities. 

The Commission has experimented with 
various types of technical assistance programs 
over the past 4 years; many have only been 
of an ad hoc nature, with limited results. For 
example, one program, initiated with the 
trucking industry and the Illinois FEPC, re
sulted in fewer than 100 jobs for minorities.820 

These are additional examples of major, 
ongoing technical assistance programs oper
ated by the Commission: 

A "new plant and expansion" program, 
started in fiscal year 1967, has been the most 
successful of such programs. EEOC efforts 
with companies building new plants or ex
panding old ones have resulted in jobs for 
approximately 5,000 minority employees.821 

A second program, involving followup to 
Commission hearings by EEOC staff visits to 
companies, has been used for only three of the 
Commission's first five hearings-the textile 
forum, the private drug hearing, and the 
utility hearing. Subsequent to the EEOC 
visits, black employment in the textile in
dustry increased from 8.6 percent in 1966 to 
13.1 percent in 1968; in the pharmaceutical 
industry from 7.4 percent to 8.7 percent; and 
in 67 gas and electrJc companies, from 3.7 
percent to 7.7 percent.822 

A third program is "Operation Outreach" 
under which EEOC is coordinating the efforts 
of other Government agencies and private 
groups to place minority youth in apprentice
ship programs. Under this program, instituted 

810 EEOC Second Annual Report, Fiscal year 1967, at 
37. 

"'
0 History of the Equal Employment Opportunity 

Commission (prepared for the Lyndon Baines Johnson 
Library) 193 (unpublished). 

8:!l EEOC 1971 Appropriation Hearing, supra note 
584, at 597. 

822 Id. It should be noted, however, that many factors 
combined to increase minority employment. In the tex
tile industry, for example, a large exodus of white 
employees to higher paying jobs in new industries in 
North and South Carolina was one of the major rea
sons for the large black influx into the textile industry. 
Moreover, the inroads made by blacks in textiles have 
been in the lowest paying blue-collar jobs. 
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late in the 1967 fiscal year, training is pro
vided annually to approximately 2,000 minor
ity young people. 823 

These efforts have been characterized by 
limited scope and lack of systematic follow
through. Although its mandate covers "any 
person" subject to Title VII, its work has been 
essentially limited to corporations.82 1 Little has• 

been done to formulate affirmative action pro
grams for labor unions or employment agencies 
although EEOC did participate in a minimal 
program with the Association of Personnel 
Agencies of New York.820 

Hearing followups have been sporadic and 
uncoordinated.826 No organized technical as
sistance followed the New York hearing held 
in January 1968 nor the Los Angeles hearing 
held in March 1969 to secure jobs or to offer 
assistance to employers or unions cited for 
underutilization. The Houston hearings pre
sented a notable departure in that a detailed 
followup was prepared prior to the hearings. 

Underdevelopment of technical assistance, 
lack of direction 82 and staff,828 and, especially, • 

this program's isolation from other EEOC's 
activities have diluted its potential as an 
auxiliary to the enforcement function. Two 
field offices currently have a person assigned 
to the technical assistance function.829 

More important, the technical assistance pro
gram has operated in isolation from other 
EEOC activities. Its potential for use as an 
auxiliary to the enforcement function has not 
been utilized,830 nor is there any coordination 
with the conciliation function.831 

c. Educational and Promotional Activities 
Public hearings, the Commission's affirma

tive action efforts in educational and promo-

"'" EEOC Third Annual Report, Fiscal year 1968, at 
30. 

"'' Interview with George Butler, Acting Director, 
Office of Technical Assistance, Jan. 28, 1970. 

"'' Union activity has been limited to EEOC participa
tion at trade union conferences and in the "Operation 
Outreach" program in which EEOC is just one of many 
participants. 

828 Interview with Patricia King and William Old
aker, Special Assistants to the Chairman, May 11, 1970. 

""The Office of Technical Assistance has not had a 
permanent director since April 1968. 

"'" Butler interview, supra note 824. 
"'" King, Oldaker interview, supra note 826. 
830 Butler interview, supra note 824. 
831 Wilson interview, supra note 799. 

tional fields, have aroused the most contro
versy. Its authority to conduct such activities 
is referred to in section 705(i) of the title 
which states that: "The Commission shall, in 
any of its educational or promotional activi
ties, cooperate with other departments and 
agencies in the performance of such educa
tional and promotional activities." 832 

During its 5 years in operation, the Com
mission has conducted many activities of this 
nature. Numerous pamphlets have been dis
tributed, such as "Equal Employment Oppor
tunity is .Good Business", "Towards Job Equal
ity for Women", and "Help Wanted-Or Is 
It?"; films have been produced, including 
"Even Chances", showing EEOC's attempts 
to aid a person subjected to job discrimination; 
conferences have been held with minority 
groups and community organizations, e.g., a 
series of conferences arranged through the 
Chambers of Commerce of Atlanta, New 
Orleans, Memphis, and Charlotte, N.C., and a 
"Conference on Job Discrimination" has been 
held with Mexican American groups in 
Albuquerque. 

The Commission's educational and promo
tional hearings, both public and private, have 
involved major industries throughout the 
country. Opinion within the Commission has 
been divided on the desirability of the hear
ings. Those in opposition have felt that Com
mission resources should not be diverted from 
the enforcement process, or, at least, not until 
the backlog has been diminished.833 Those in 
favor have asserted that hearings focus atten
tion on the magnitude of job discrimination; 
publicize the Commission's existence and pro
cedures; stimulate employers to institute af
firmative action programs; and help reveal 
patterns of discrimination which can lay the 

=The Commission believes that this section plus 
section 705(g) (5) which empowers it "to make such 
technical studies as are appropriate to effectuate the 
purposes and policies of this title and to make the re
sults of such studies available to the public," when 
considered with relevant administrative law, are suf
ficient authority to enable it to conduct public hearings. 
Title VII contains no specific grant of authority for 
the holding of hearings. Interview with David Copus, 
Attorney, Office of General Counsel, May 28, 1970. 
EEOC does not, however, have the authority to sub
pena witnesses to attend the hearings it conducts. 

833 Rayburn, Gordon interview, supra note 793. 
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basis for future action.834 Former Chairman 
Clifford L. Alexander, an advocate of the hear
ing concept, believes that they are of particular 
value in exposing the prevailing discrimina
tory practices of industry.835 Four of the six 
hearings held to date by EEOC were conducted 
during Alexander's 1-year, 9-montli tenure as 
Chairman. Under the present Chairman, a 
hearing was conducted in Houston in June 
1970. 

The first Commission hearing, which was 
open to the public, was conducted in Charlotte, 
N.C., on January 12 and 13, 1967, and was 
devoted to the textile industry. This was 
followed by a private hearing with the drug 
industry on October 6, 1967, in Washington, 
D.C., sponsored jointly by EEOC and the Food 
and Drug Administration. The same format 
was used on June 12, 1968, when EEOC and 
the Federal Power Commission met with the 
utility industry,. also in the Nation's Capital. 

The most widely publicized hearings were 
held in New York and Los Angeles. A 4-day 
"white-collar" hearing held in New York on 
January 1-4, 1968, involved major white
collar industries with headquarters in New 
York, viz., the financial establishment (bank
ing, insurance, brokerage firms) and com
munications (advertising, television and radio, 
publishing). The Los Angeles hearing on 
Mar.ch 12-14, 1969, covered the aerospace, 
motion picture, and TV-radio industries, as 
well as selected large white-collar employers. 

The results of these five hearings have been 
mixed. One of the problems in determining 
their effectiveness has been EEOC's own 
failure to devise a system for evaluating re
sults achieved by a hearing. In the past, 
followup procedures have been an afterthought 
rather than an integral part of the hearing 
planning.836 

The textile industry hearing was followed 
by EEOC staff visitations, by the involvement 
of several local groups, and consultation with 
OFCC and the Department of Defense. Al
though this activity resulted in numerous 
advances in minority employment, improve-

.,, A History of the Equal' Employment Opportunity 
Commission, supra note 335. 

=Interview with Clifford L. Alexander, Jr., former 
Chairman and Commissioner, EEOC, Mar. 5, 1970. 

834 King, Oldaker interview, supra note 826. 

ment was noticeable only in the lower-paying 
jobs; white-collar employment was not appreci
ably changed. Similarly, the drug industry 
hearing, which was followed by joint EEOC
FDA visits, also resulted in improved employ
ment opportunities for minorities. But advan
ces were not uniform and, in fact, some firms 
evidenced noticeable absence of change.83' 

The results of the utilities hearing have 
been even less encouraging. A year after the 
private hearing, Mr. Brown described the 
electric utilities industry "as one of the poorest 
performers" in the field of minority employ
ment and cited the "continuing failure of the 
electric power industry" to comply with the 
law.8as 

Neither the New York nor Los Angeles 
hearing was followed by concerted action. 
After the New York white-collar hearing, data 
on banking employment were transmitted to 
the Department of the Treasury and 10 Com
missioner charges were filed. Since that time, 
however, there has been no further action,839 

other than the collection of employment sta
tistics. A followup hearing, planned for a year 
later to check on delivery of affirmative action 
promises, never materialized.840 

After the Los Angeles hearing, the Com
mission did recommend to the Attor.ney Gen
eral that he institute a 707 suit against the 
movie industry employers and unions for 
operating a closed system and perpetuating 
past practices of discrimination. After a 4-
month investigation by the Department of 
Justice, with EEOC participation, an agree
ment was negotiated with the motion picture 
and television industries which became effec
tive April 1, 1970. The most significant part of 
the agreement, one of the most comprehensive 
ever negotiated, calls for 20 to 25 percent of 
the craft referrals to be filled by minority 
workers.841 This agreement indicates the kind 
of broad industry action that can be generated 
by a public hearing. It also points up, however, 

831 Statement by Clifford L. Alexander, Chairman, 
EEOC News Release, No. 68-78, Dec. 30, 1968, at 1. 

1138 Statement of William H. Brown III, Chairman, 
EEOC News Release, No. 69-44, May 15, 1969, at 1. 

=Interview with George Draper, Deputy Staff Direc
.tor, Nov. 18, 1969. 

"'° King, Oldaker interview, supra note 826. 
"" Department of Justice News Release, Mar. 31, 1970. 

116 



the need for EEOC to plan a coordinated 
effort with other agencies, such as OFCC or 
Justice, whose enforcement powers are 
stronger than its own, if significant results 
are to be achieved. 

The Houston hearing, held in June 1970, 
reviewed employment practices of the 30 
largest companies in the metropolitan area, 
of which approximately one-third are in the 
petro-chemical industries. According to the 
Chairman, the hearing attempted to correct 
past deficiencies by building in a followup 
procedure 842 which included two steps. First, 
on the last day of the hearing, Commissioner 
charges were filed against four major Houston 
employers, 13 related unions, and two major 
referral unions. Second, EEOC staff remained 
in Houston for more than 60 days after the 
hearing concluded to receive and investigate 
further charges of discrimination and to pro
vide technical assistance to companies and 
unions.843 

Although most of the representatives of 
major firms were Government contractors, the 
EEOC did not ask OFCC to sponsor the pro
ceedings jointly.844 However, OFCC was used 
as a continuous source of information.846 

d. Data Collection Utilization 
Section 709 ( e) of Title VII provides for the 

filing of reports by employers, labor organi
zations, employment agencies, and sponsors 
of apprenticeship programs, as prescribed by 
the Commission after a public hearing. 

The Commission currently has three report
ing systems. The EEO-1 system involves re
ceipt of annual reports from all employers 
of 100 or moi:e employees, giving a breakdown 
of employment by numbers of minority em
ployees and job category. 

Under the EEO-2 system, joint labor-man
agement apprenticeship programs 846 with five 
or more apprentices are required to file annual 
reports giving minority breakdowns of appren-

... Statement by William H. Brown, III, Chairman, 
EEOC News Release, Dec. 8, 1969, at 2. 

.. , EEOC News Release No. 70-20, June 4, 1970. 
"" King, Oldaker interview, supra note 826. 
845 Letter from William H. Brown, III, Chairman, 

EEOC, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 11, 1970. 

"'" These programs are cosponsored by employers and 
labor unions to train apprentices in skilled crafts. 

•tices for each trade and craft, as well as 
information on selection procedures. 

The labor union reporting system, EEO-3, 
requires membership and referral data only 
from those local unions which impinge in one 
of several delineated ways on the hiring proc
ess. 

Further, pursuant to the New York white
collar hearings, during which it was revealed 
that many private employment agencies re
spond to discriminatory job orders, the Com
mission, in June 1968, announced its intention 
of developing reporting and recordkeeping 
regulations for employment services. Two 
years later, however, the EEO-4 system, as 
it has been denoted, had not yet been insti
tuted, nor does the 1971 Budget Request in
clude provision for it.847 

Data collected by these reporting systems 
have been an essential tool in many Com
mission activities. The most significant use 
has been in industry and geographical target 
selection for Commission hearings and in the 
preparation of background papers for those 
hearings. The data are also an important part 
of the State grant program in that they are 
used to identify underutilizers. Data on spe
cific unions and companies are also used as 
supporting material for the compliance process 
and for technical assistance efforts. Moreover, 
almost all of the Commission's technical pub
lications and studies, including the exhaustive 
three volume "Equal Employment Opportunity 
Report No. l," have been based on data col
lected through the reporting systems. 

Although significant utilization has been 
made of the data provided by the reporting 
systems, operational problems have precluded 
even more effective use. As a result of re
trieval problems, employment data have not 
been obtained in a timely manner.848 For 
example, EEO-1 data, though available for 
specific employers for 1969, are not available 
beyond 1967 on an industrywide or geographic 
basis. Data on minority apprentices are avail
able only for 1967; on labor unions, only for 
1967 and 1968. In addition to the problem of 
timeliness, processing difficulties have resulted 

m King, Oldaker interview, supra note 826. 
"'" Interview with Ruby Weinbrecht, Chief, Technical 

Information Division, Oct. 31, 1969. 
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in inaccurate or incomplete information and 
failure to locate submitted data. 849 

Other factors which have curtailed maxi
mum effective use of the information collected 
include failure to adopt an integrated data 
system combining compliance information 
with employer and union information and 
minimum use of the EEO-2 and EEO-3 in
formation gathered to date. 

Above all, the creative use of EEO-1 and 
EEO-3 data as a compliance tool on a routine 
basis has yet to be explored. For example, 
examinati.on of EEO-1 and EEO-3 reports to 
identify gross underutilizers for the purpose 
of instituting Commissioner charges or pro
cedures leading to such charges has not yet 
been undertaken. 

Finally, EEOC is precluded by section 
709 ( e) of the statute, the so-called "confiden
tiality" provision, from releasing data in such 
a manner as to identify an individual em
ployer or union or other "person" subject to 
Title VII. This reduces the effectiveness of 
the information, per se, in that public ex
posure is unavailable as a means of stimulat
ing companies, particularly those concerned 
with their "image", to take positive action to 
comply with the law. 

V. THE DEPARTMENT OF JUSTICE 

The Department of Justice plays a crucial 
role in the enforcement of Title VII and Execu
tive Order 11246. EEOC is basically limited to 
methods of "conference, conciliation and per
suasion" in enforcing Title VII and the agencies 
responsible for enforcing the Executive order 
have demonstrated a reluctance to utilize the 
sanctions available under it. 

The Department of Justice, however, can 
and has instituted lawsuits when a "pattern 
or· practice" of discrimination exists, and has 
intervened in privately instituted lawsuits 
where the cases are of general public impor
tance.850 Thus, Department of Justice litigation 
provides the most effective remedy available 
against discrimination by private employers. 
In addition, the Department's lawsuits, by de-

... Id. 

"'° Section 707 and 706 ( e) of the Civil Rights Act 
of 1964. See also sec. 209(a) (2) and (3) of Executive 
Order 11246. 

veloping important l_egal principles under 
Title VII, have provided strong support to the 
activities of EEOC and OFCC. 

The Department of Justice was late in rec
ognizing the importance of its role in attacking 
employment discrimination 851 and has not yet 
developed the capacity to fill the void created 
by the ineffectiveness of other Federal agen
cies. 

A. Staffing and Organization 

Responsibility for enforcing the laws pro
hibiting employment discrimination within 
the Department of Justice lies with the Em
ployment Section of the Civil Rights Divi
sion.8

52 Its Chief is David Rose and his staff 
allocation is 32 attorneys and 10 research an
alysts.8

53 For fiscal year 1969 this amounted 
to an allotment of 27 percent of the Division's 
manpower resources. 854 

B. Objectives and Priorities 

Employment cases have required large 
amounts of Division manpower because of the 
voluminous records that must be analyzed, the 
extremely technical factual and legal question's 
involved in determining and proving the exist-

851 Interview with Ramsey Clark, former U.S. Attor
ney General, Mar. 30, 1970. Employment discrim
ination did not become a Division priority until late 
1967. 

=Until a reorganization of the Civil Rights Division 
in September 1969 the Division was organized along 
geographic, rather than subject matter lines, with each 
unit handling all matters within its jurisdiction. See, 
Department of Justice, Civil Rights Division Memoran
dum No. 69-4 to all personnel Re: Reorganization of the 
Civil Rights Division, Sept. 4, 1969. 

853 Until June of 1970, K. William O'Connor was 
Special Assistant for Litigation to the Division and 
worked exclusively on employment matters. With as
sistance from the employment section he handled large 
cases, such as the negotiations with representatives of 
the movie industry, which led to a landmark written 
agreement in April, 1970 (Seep. 121-22 infra). He was 
recently made Chief of the Criminal Section of the 
Civil Rights Division and his former position is not 
expected to be filled. 

.,. U.S. Department of Justice, Civil Rights Division, 
Program Memorandum. fiscal year 1968. The employ
ment section is the largest of the Division's five substan
tive sections (Employme:iit, Education, Criminal, Hous
ing and Voting and Public Accommodations). Education 
was the priority issue for the Division from 1965 to 
1967. Prior to that time the priority issue was voting 
discrimination. 
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ence of discrimination in hiring, testing, 
seniority lines, and other employment prac
tices, and the fact that many of the hard 
issues under Title VII have not yet been de
cided. ·The large number of man-hours re
quired to prosecute a Title VII action, com
pounded by the small number of attorneys 
available to the section, severely limits the 
number of employment cases which the Civil 
Rights Division can bring.855 

In attempting to allocate its resources most 
effectively the Division has established three 
broad objectives in the employment area: to 
bring suits in large metropolitan areas with 
heavy black or Spanish-speaking concentra
tion ; to develop legal principles under Title 
VII; to assist other Federal agencies having 
equal employment opportunity responsibility 
[notably EEOC and OFCC] in order to develop 
a uniform governmental approach to the 
problem.856 

Priorities to secure these objectives have 
been determined in terms of two categories
geographic and substantive. The geographic 
priorities are not regional, but consist of cer
tain cities on which the Division will concen
trate its efforts. The first area of concentration 
is the 41 cities with populations of more than 

... Interview with David L. Rose, Chief, Employment 
Section, Civil Rights Division, Nov. 12, 1969. For ex
ample, the first employment case filed by the Depart
ment, U.S. v. Sheet Metal Workers International 
Association, Local Union 86, was filed on Feb. 2, 1966, 
and was not decided by the Circuit Court of Appeals 
until Sept. 16, 1969. Furthermore, the Eighth Circuit 
reversed and remanded the case to the district court, 
making further litigation necessary. However, the 
parties settled the case at this point without further 
judicial hearings. 

""" U.S. Department of Justice, Civil Rights Division, 
Program Memorandum, fiscal year 1969. The 1970 pro
gram memorandum had not been completed at the time 
of the Commission investigation. An example of the type 
of litigative support the employment section provides 
other agencies is the suit filed on June 2, 1970 against 
a construction union in East St. Louis, Ill. The union 
was the most vocal of the several local unions which 
did not agree to State adminfotered area equal em
ployment opportunity plan. (Ogilvie plan) The De
partment of Transportation requested the Department 
to investigate the practices of the union and if they 
were discriminatory to file suit. The suit, thus, encour
ages the growth of the area plan concept. Interview 
with Robert T. Moore, Deputy Chief, Employment Sec
tion, Civil Rights Division, June 3, 1970. 

100,000 persons which are more than 10 per
cent Negro and which are large manufacturing 
centers. Next, the Division focuses on those 
cities with populations of more than 100,000 
persons with Negro populations of more than 
10 percent, which are not manufacturing 
centers. The third geographic priority focuses 
on cities where State and large private em
ployment agencies are located. This priority is 
based on the theory that these agencies can 
be a major source of employment referral for 
Negroes. The final priority is to give attention 
to other cities of 100,000 with other identifi
able minorities of more than 10 percent.857 

The Civil Rights Division does not appear to 
adhere closely to the geographic priorities. Al
though most of the employment actions have 
been brought in large cities, almost half (23 
of a total of 50) have been in the South.858 

Only one action has been filed against a State 
employment agency, and two others were filed 
against private employment agencies.850 As of 
August 1970, there have been few employment 
cases in which the prime victims of discrimi
nation have been minority group members 
other than Negroes.800 

The substantive priorities of the Civil 
Rights Division's employment program focus 
on those unions, companies, and employment 
agencies which are the most serious violators 
of Title VII and present the broadest spectrum 
of discriminatory practices. The rationale be-

""' Id. 
858 Civil Rights Division memorandum, Title VII of 

the Civil Rights Act of 1964, Status of Cases as of 
May 11, 1970. 

"'" Id. A complaint was filed against the Ohio Bureau 
of Employment Services on Dec. 12, 1968. A complaint 
was filed on Apr. 4, 1970, against the Ideal Employment 
Co. in Chicago, Ill. On July 3, 1968, a complaint was 
filed against the Metro Personnel System, Inc., in 
Tex. and a consent decree was issued on August 1, 
1969. In a related case, the Division, in U.S. v. Frazer, 
297 F. Supp. 319 (M.D. Ala. 1968) sued various officials 
of the State of Alabama to enjoin racial discrimination 
in the administration of the Alabama Merit System as 
a condition tG the receipt of Federal grants-in-aid. 

""'Rose interview, supra note 855. The Employment 
Section has no Spanish surnamed Americans, Orien
tals, or American Indians on their· 33-man professional 
staff. The Justice Department's first suit in which the 
prime victims of discrimination were Spanish sur
named and American Indians was filed on June 24, 1970 
against Inspiration Consolidated Copper Co.,• 13 unions 
and a trades council. Its first suit in which women 

119 



hind this approach is that it is the most effi
cient way of developing the law, so that Fed
eral agencies, companies, and unions will 
understand the "full range of Title VII re
quirement".861 

The Division also believes that lesser viola
tions of the law can be remedied by private 
suits. 

Furthermore, to derive the greatest impact 
from each case, the Section intends to increase 
the number of suits it has filed against em
ployers with :rµultiple facilities.862 Generally, 
only one of the employer's facilities will be 
sued, on the assumption that an action against 
one of the employer's plants will generate vol
untary reform in all of its plants.863 On the 
other hand, the Division has also brought suits 
charging discrimination in all of the plants 
of a particular employer. This approach was 
followed in the April 1969 suit against Cannon 
Mills, Inc., which has 14 plants and 23,000 
employees in North and South Carolina. 
Other methods specified by the Division for 
increasing the impact of employment cases in
clude suing unions on a nationwide basis, suing 
all employers in a limited geographic area 
who discriminate,864 and litigating cases 
against selected employers within an industry. 
The rationale here is that once a legal prec
edent is established, OFCC, through the use 
of its sanctions, can enforce the law nationally 
on an industrywide basis.866 

were the prime victims of discrimination was filed on 
July 20, 1970 against Libby-Owens-Ford Co., Inc., and 
the United Glass and Ceramic Workers of North 
America, AFL-CIO. 

""
1 Program Memorandum, supra note 856. Defendants 

in Justice suits include, but are not limited to, a power 
company, textile manufacturers, trucking companies, 
a furniture company, a hospital, an oil company, a 
railroad, a pharmaceutical company, a steel corpora
tion and unions of electrical workers, building trade 
workers, auto workers, mine workers, longshoremen 
and teamsters. A wide variety of issues, such as hiring, 
upgrading, testing, and seniority, have been covered 
by these suits. 

802 Rose interview, supra note 855. 
... For example, in January 1969, suit was brought 

against one of the facilities of Owens-Corning Fiber
glass Corp. 

... A Department suit, filed on Oct. 31, 1969, against 
five trade unions in Seattle, Wash., was an attempt to 
reach all of the worst discriminators in an industry 
in a specific area. 

.,. Interview with Frank M. Dunbaugh, Deputy As
sistant Attorney General, Dec. 4, 1969. 

C. Litigation 

Although Title VII became effective in July 
1965, the Department of Justice did not file a 
Title VII complaint until February 2, 1966.8as 
Prior to late 1967, when employment discrim
ination became the Division's priority issue,867 

only eight Title VII actions had been ini
tiated.8

68 In the 2 years between September 
1967 and September 1969, 38 more cases were 
filed.869 Since the Employment Section was 
formed in October 1969, only four cases have 
been brought as of June 1970. The reason 
given by Justice officials for their failure to 
file a larger number of new cases during this 
period is that the manpower of the Employ
ment Section is almost totally committed to 
litigating the cases filed in late 1968 and early 
1969.870 

It was for this same reason that the Em
ployment Section Chief estimated in Novem
ber 1969 that the section would file no more 
than 20 to 25 new cases in the next year.811 

It is unlikely, however, that the Division will 
file as many as 10 cases during that period.872 

It is the hope of senior officials in the Civil 
Rights Division that, once sufficient legal prec.
edents are established, most employers will 
reform their practices voluntarily or through 
the action of OFCC. It is further hoped that 
those sued by the Department of Justice will 
settle without a trial and that in the small 
number of cases that do come to trial, judg
ments will be handed down within a few 
months after the Department files its com
plaint.8 

73 Three recent circuit court of appeals' 

... Status of Cases Memorandum, supra note 858. 
"'

1 Id. 
.,.Id. 
""Id. Moore interview, supra note 856. 
810 Rose interview, supra note 855. 
811 Id. 
m From the time of the interview with Mr. Rose in 

November 1969, until late August 1970, Justice has 
filed only five additional employment discrimination 
suits and there are only a handful of matters which 
are in the later stages of investigation. 

873 Rose and Dunbaugh interviews, supra notes 855 
and 865. The feeling is that whereas a public body, such 
as a school board or a county board of voting registrars 
would litigate an issue even though they were aware 
of the fact that they would lose the case, a private 
party would not do this because of attorney costs and 
the bad public relations effect protracted litigation 
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decisions are cited by Justice officials as the 
types of precedents which suggest that the 
Division's hope will be realized.874 The issue in 
U.S. v. Local 189, United Papermakers and 
Paperworkers,875 was the legality of the senior
ity system in effect at Crown Zellerbach's 
Bogulusa, La., papermill. The court held that: 
"where a seniority system has the effect of 
perpetuating discrimination, and concentrat
ing or telescoping the effect of past years of 
discrimination against Negro employees into 
present placement of Negroes in an inferior 
position for promotion and other purposes, 
that present result is prohibited, and a senior
ity system which operates to produce that 
present result must be replaced with another 
system." 876 

An important precedent for job referrals py 
unions was established in U.S. v. Sheet Metal 
Workers International Association, Local 36, 
a suit stemming from the labor disputes 
which arose over the construction of the St. 
Louis Arch. In that case, the Eighth Circuit 
Court of Appeals held that employment refer
ral systems established under collective bar
gaining agreements which gave priority to 
those with work experience prior to the ef
fective date of the Civil Rights Act were un
lawful, since Negroes had not been able to 
obtain the experience. Consequently, the refer
ral systems were held to have perpetuated 
past employment discrimination in violation 
of Title VII.877 

Justice officials expect that these two cases, 
defining what the law prohibits, will discour
age employers from engaging in those prac
tices and thereby reduce the number of suits 
it must bring. Furthermore, trial court judges 
are required to follow these precedents, thus 
eliminating the need for detailed arguments 
on these points at the Io:wer court level.878 

might produce. It should be noted, however, that many 
companies retain house counsel to handle litigation and 
that opposing a Title VII law suit might not be an 
unpopular course of action on a local level. 

''" Id. 
815 282 F. Supp. 39 (E.D. La. 1968), affirmed, 416 F. 

2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919 
(1970). 

.,. 282 F. Supp. 39, 44. 
m280 F. Supp. 719 (E.D. Mo. 1968), revised and re

manded, 416 F. 2d 123 (8th Cir. 1969). 
818 Rose and Dunbaugh interviews, supra notes 855 

and 865. 

The third decision was a procedural ruling 
of great importance to all future Title VII 
cases made by the Fifth Circuit Court of Ap
peals in U.S. v. Hayes International Corp. The 
court held that in a Title VII case, when the 
facts show that the employer has engaged in 
a pattern and practice of discrimination on 
account of race, "affirmative and mandatory 
preliminary relief is required." 879 The court 
ruled, further, that irreparable injury need 
not be proved in seeking a preliminary injunc
tion in a Title VII action. This prerequisite js 
assumed from the fact that the statute ap
pears to have been violated. As a result of this 
decision, it is felt that the Department can 
now move for a preliminary injunction in al
most all situations, and that many of the dis
trict courts will grant the motion.880 In effect, 
a large part of the relief is secured once a 
preliminary injunction is granted, since the 
discriminatory practices then cease for the 
duration of the litigation. 

An important nonjudicial precedent han
dled by the Division is the April 1, 1970 agree
ment signed by 73 motion picture producers, 
three major television networks, and the 13 
craft unions which service these industries. 
The Department of Justice was originally 
asked by EEOC to bring suit in the Los Angeles 
area ·against a large number of employers 
and unions in the motion picture industry.881 

It investigated the allegations and, although 
its own staff originally recommended suit, it 
reached an agreement with the potential de
fendants after long negotiations but 'without 
resort to the courts.882 The agreement provides, 
in part, that 20 to 25 percent of all craft daily 
employment will be made available to minor
ity group members and that selections for 
permanent craft jobs will be based on a 20 
percent ratio of minority to white members. 
The agreement also requires submission of a 
series of reports to the Department and EEOC 
so that compliance with the agreement can be 

819 295 F. Supp. 803 (N.D. Ala. 1968), revised and re
manded, 415 F. 2d 1038, 1045 (5th Cir. 1969). 

""" Interview with David L. Rose, Chief, Employment 
Section, Civil Rights Division, Nov. 12, 1969 . 

""' Interview with Clifford Alexander, former Chair
man, EEOC, Mar. 5, 1970. The initial information in 
this matter was made public at hearings held by EEOC 
in Los Angeles, Calif., on Mar. 12-14, 1969. 

=Id. 
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monitored.883 Justice hopes to be able to repli
cate agreements of this nature in other in
dustries.8 84 

D. Liaison with Other Departments 

For the most part, matters of coordination 
( except those which arise in the course of a 
lawsuit) are handled by the Civil Rights Di
vision's Coordination and Special Appeals Sec
tion, rather than by the Employment Section.885 

Prior to the October 1969 reorganization, the 
former Office of the Special Assistant to the 
Attorney General for Title VI handled all inter
agency coordination, including that which was 
related to Title VII and other employment 
issues. For example, that unit wrote a memo
randum recommending the centralization of 
the equaf employment opportunity responsi
bilities of the Civil Service Commission.886 The 
unit also worked with the Department of 
Labor, notably the Bureau of Apprenticeship 
and Training and the Bureau of Employment 
Security. Representatives of the Title VI unit 

=News release Department of Justice, Mar. 31, 1970. 
One of the significant provisions in the agreement is 
a waiver by all the private parties, in any enforcement 
action, of the right to deny violations of Title VII that 
occurred prior to the agreement. 

=Interview with Robert T. Moore, Deputy Chief, 
Emplo!rment Section, Civil Rights Division, June 3, 
1970. It should be noted that in the future the Depart
ment would prefer to file suit and submit the agree
ment to the court for approval. In that case future 
noncompliance would not require the Department to 
initiate a new cause of action. Rather it would request 
the court to find the defendant guilty of contempt of 
court. Id. 

"'"" Interview with J. Harold Flannery, Chief, Co
ordination and Special Appeals Section, Civil Rights 
Division, Nov. 14, 1969. Mr. Flannery and his Deputy, 
Benjamin Mintz, both resigned in June 1970 and the 
Coordination and Special Appeals Section was divided 
into three separate units: Legislation and Special 
Projects, Planning and Special Appeals, and Title VI. 
The Title VI unit assumed responsibility for coordina
tion of employment matters. However, it is anticipated 
that the Employment Section will take an increasing 
role in the coordination area. Department of Justice, 
Civil Rights Division Memorandum No. 70-2 to all 
Personnel, Re: New Appointments and Personnel 
C!ianges, May 27, 1970; interview with Benjamin W. 
Mintz, Special Assistant to the Assistant Attorney 
General, June 3, 1970. 

""' Interview with Benjamin W. Mintz, Deputy Chief, 
Office of the Special Assistant to the Attorney General 
for Title VI, Civil Rights Division, Feb. 5, 1969. 

conducted joint investigations with the De
partment of Labor personnel of th_e Texas and 
Ohio State Employment Services.887 It also re
viewed the apprenticeship programs spon
sored by DOD and NASA in the Norfolk and 
Hampton Roads area of Virginia, and tried a 
case against six agencies of the State of Ala
bama involving failure to comply with the 
nondiscrimination requirements of the Fed
eral merit standards agreement.888 

The two agencies with which the Civil 
Rights Division has the most frequent dealings 
regarding Title VII matters are EEOC and 
OFCC.889 Cooperation with these agencies 
arises both within and beyond the context of 
litigation.890 The Employment Section has only 
ad hoc dealings with them in connection with 
court actions, whereas the Coordination and 
Special Appeals Section works with the EEOC 
and OFCC on a more continuous basis. 

Section 705(g)(6) of the Civil Rights Act 
of 1964 gives the Equal Employment Oppor
tunity Commission the power : "to refer mat
ters to the Attorney General with recommen
dations for intervention in a civil action 
brought by an aggrieved party under Section 
706, or for the institution of a civil action by 
the Attorney General under 707, and to ad
vise, consult, and assist the Attorney General 
on such matters." 891 

In practice, the referral of cases from EEOC 

88
' Id. The Ohio investigation led to the filing of a 

law suit against the State agency (supra, note 859). 
The suit was handled by the Employment Section. The 
Texas Employment Commission refused to sign a writ
ten agreement with the Department of Labor, guaran
teeing certain reforms. The Texas Commission has been 
reinvestigated, and the matter was under study at 
Justice and Labor at the time this report was written. 

sss Interviews with David L. Rose, former Special 
Assistant to the Attorney General for Title VI and 
present Chief, Employment Section, Civil Rights Divi
sion, Feb. 3, and 11, 1969. See, D. Rose, Special 
Assistant to the Attorney General, Memorandum to 
J erris Leonard, Assistant' Attorney General, Civil 
Rights Division, "Pending Matters of Significance in 
the Title VI Office," Jan. 28, 1969. 

... For a more detailed discussion of the relationship 
between Justice and EEOC and OFCC see sec. VI of 
this chapter-"Coordination." 

'"° The Civil Rights Division has been involved in 
drafting proposed legislature amendments of Title VII. 

'"" The Civil Rights Act of 1964, sec. 705(g)(6). The 
comparable section of Executive Order 11246 is sec. 
209(a) (2), (3). 
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to the Department has been done on an in
formal basis and in a manner which was de
scribed by the Chief of the Employment Sec
tion as "hit or miss". 892 Since it has taken 
EEOC more than 2 years to process most of 
the complaints it receives, by the time a file is 
turned over to the Department of ·Justice for 
action the investigative report may be several 
years old. It is, of course, still of some value, 
but the Civil Rights Division experience has 
been that it must ·instigate a new investigation 
before proceeding with the case. At present, 
there are no formal criteria for referral of 
cases by the EEOC, although guidelines are 
scheduled to be drawn up in the near future.893 

Coordination with the OFCC has been 
stronger than with EEOC, particularly in non
litigative areas. The former Title VI unit 
worked closely with OFCC on several matters, 
such as agreements negotiated between the 
OFCC and various employers, the issuance of 
OFCC regulations, and the question of what 
OFCC should do with respect to Federal con
tracts of employers who are being sued by' the 
Department.89

' 

In the summer of 1969, a committee was set 
up by the three agencies which meets weekly 
to .discuss problems and policies in the em
ployment area. Prior to this, there had been 
informal biweekly luncheon meetings of rep
resentatives from EEOC, OFCC, and the De
partment of Justice. The Deputy Chief of the 
Coordination and Special Appeals Section usu-

802 Rose interview, supra note 880. The referrals are 
done informally and depend to a great extent on the 
availability of department attorneys an_d the types of 
cases EEOC has when attorneys are free to deal with 
new cases. Id. 

803 Id. The Department of Justice reports that it has: 
"advised EEOC of our criteria for bringing lawsuits. 
We understand that EEOC will attempt to develop 
with us a certain criteria which will be mutually satis
factory, so that its referral criteria are the same as 
our criteria for filing lawsuits." Letter from Jerris 
Leonard, Assistant Attorney General, Civil Rights 
Division, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Attachment, Aug. 25, 
1970. 

... Mintz interview, supra note 886. The policy that 
evolved is that OFCC is to suspend any noncompliance 
proceedings against such an employer. The reason for 
this is that it is considered pointless to cut off Federal 
contracts while the issue of discrimination is being 
settled by the courts. • 

ally represented the Division at the luncheons. 
Currently, he represents Justice at the weekly 
meetings.895 Besides serving as a forum for 
the exchange of information, the Interagency 
Committee is intended to develop solutions for 
substantive questions which arise under Title 
VII and Executive Order 11246. For example, 
the Committee has served as a forum for 
bringing three agencies together to write new 
uniform testing guidelines.896 

As of June 1970, the Employment Section 
was not sending a representative to the Inter
agency Committee meetings regularly because 
it did not have enough attorneys to spare on a 
regular basis for this purpose.891 The Deputy 
Chief of the Coordination and Special Appeals 
Section, Benjamin Mintz, was the only person 
working on coordination with EEOC and 
OFCC until he left Justice in June 1970. His 
position, however, gave him many other re
sponsibilities. The fact that the only attorney 
who was intended to assist him in this work 
was detailed, full-time, to a housing case, is a 
reflection of the priority given nonlitigative 
matters by the Division. 

VI. COORDINATION 

A. Past Practices 

Three agencies-EEOC, OFCC (with the 15 
compliance agencies), and the Department of 
Justice-carry the Federal responsibility for 
eradicating job discrimination in the private 
employment area. Although the laws under 
which they operate afford different sanctions 
with which to carry out their responsibilities, 
the three agencies are basically charged with 
achieving the same ends and essentially deal 

=Interview with Benjamin W. Mintz, Deputy Chief, 
Coordination and Special Appeals Section, Civil Rights 
Division, Nov., 18, 1969. 

,.. Id. See sec. VI, infra for a full discussion of the 
operation of the Interagency Committee. 

.. , Rose interview, supra note 880. The Justice De
partment has indicated that a lawyer from the Employ
ment Section was not sent ". . . to the Interagency 
Committee when Ben Mintz was available because we 
thought it would be duplicative and his representation 
was adequate for the entire Division. If he had not 
been available, we would have sent someone to attend." 
Letter from J erris Leonard, supra note 893. 
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with the same employers.898 A reasonable as
sumption, therefore, is that the agencies 
would, at a minimum, coordinate their activ
ities to insure the overaU effectiveness of the 
Government's program. In this regard, the 
steps that should be taken appear evident: 

Joint development of consistent goals, 
policies, and procedures; compliance re
views; and compliant investigations; 

Utilization of joint- reviews, investiga
tions, and conciliations; 

Development of guidelines to determine 
most effective use of the various sanc
tions available; 

Undertaking of joint annual evalua
tions of the entire Federal effort with 
emphasis on determining how to resolve 
outstanding problems. 

Despite the need for such a program of co
ordination, one has not been developed. Only 
ad hoc coordination measures have been ini
tiated. 

The agencies have adopted their own pro
gram goals, priorities, and mechanisms on an 
independent basis. Furthermore, each has de
veloped criteria for initiating action and im
plementing their findings in isolation from the 
other agencies. The lack of coordination has 
existed at both Washington and field levels. 
This failure to join forces has resulted in a 
critical misuse of limited staff resources and 
the dissipation of enforcement potential. 

The lack of coordination which generally 
has existed among the three agencies has re
sulted in such strange occurrences as the re
fusal of one agency to share investigatory ma
terials with another. For example, the Post 
Office Department noted that EEOC has not 
always shared requested information, usually 
justifying its refusal on grounds that Title VII 

. requires that complaint information be kept 
confidential.899 

One of the problems generated by the failure 

"""Nearly all the employers involved in job bias suits 
instituted by the Justice Department also are Federal 
contractors. Interview with Benjamin Mintz, Deputy 
Chief, Coordinator and Special Appeals Section, Civil 
Rights Division, Department of Justice, June 9, 1970. 

... Questionnaire response of Post Office Department. 
In fact, the confidentiality requirement of Title VII 
does not apply to other Federal agencies, other than to 
require that they do not release the information to the 
public. 

of the agencies to relate regularly to one an
other has been overlapping investigations and 
the resultant inconsistancy in the demands 
made by the agencies. The Department of the 
Treasury-the compliance agency for banks
has reported that in one instance, its efforts 
to obtain an adequate affirmative action plan 
from a bank were inhibited by the nature of 
the conciliation agreement that EEOC was 
negotiating with that same bank. Treasury 
had only accidentally learned of EEOC's in
volvement.900 

Another example is provided by the unfortu
nate history of the Federal attempt to secure 
compliance with equal employment opportunity 
laws from the Newport News Shipbuilding 
and Dry Dock Company. The efforts of 
the compliance agencies, DOD, OFCC, and 
EEOC, began more than 5- years· ago and ini
tially resulted in an April 1966 conciliation 
agreement. When the agreement was not 
honored, none of the agencies took effective 
steps to enforce its provisions. Finally, in 1968, 
responsibility for the matter was transferred 
from DOD to the Maritime Administration of 
the Department of Commerce. When it re
quested copies of the reports DOD had filed 
with EEOC, DOD could not locate them.901 

At the time, EEOC also was investigating 
charges against the shipyard, and the Mari
time Administration did not know whether to 
begin compliance reviews. Offers by the Mari
time Administration to cooperate with EEOC 
in the conciliations were not accepted.902 OFCC 
finally informed the administration that 
EEOC activities and agreements were not a 
bar to contract compliance reviews.903 In Feb
ruary 1969 EEOC handed down the first of a 
series of decisions which held that Newport 
News had violated the original conciliation 

IIOO Questionnaire response of the Department of the 
Treasury. 

00
' Memorandum from J. M. Heneghan, Special As

sistant for Equal Opportunity, Maritime Administra
tion, to the Special Assistant for Equal Opportunity, 
Department of Commerce, Apr. 17, 1969. 

""' Id. The Maritime Administration took more than 
a year and a half to determine if it should conduct 
compliance reviews on the shipyard's facilities . 

00
' Memorandum from Peter M. Silva, Senior Com

pliance Officer, OFCC, to Luther C. Steward, Jr., Spec
ial Assistant for Equal Opportunity, Department of 
Commerce, July 2, 1969. 
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agreement and Title VII. The Maritime Ad
ministration finally negotiated an agreement 
with the shipyard and submitted it to OFCC 
for review. In April 1970 OFCC rejected the 
affirmative action plan. 90~ 

The most famous example concerning over
lapping reviews and inconsistent demands is 
the Crown Zellerbach case.905 In that matter, 
EEOC had investigated the company's prac
tices in late 1965 and agreed to accept a certain 
type of seniority plan. In February 1967 OFCC 
attacked the plan EEOC had approved and, 
finally in January 1968 the Department of 
Justice, in a suit, urged the court to reject 
the seniority plan that OFCC had requested 
and adopt an entirely new test. In commenting 
on this lack of Federal coordination, the U.S. 
Court of Appeals said: "We cannot help shar
ing Crown Zellerbach's bewilderment at the 
twists and turn indulged in by Government 
agencies in this case." 906 

As a result of incidents such as these, em
ployers have publicly charged that they have 
been harassed by the civil rights agencies con
cerned with equal employment opportunities. 
In 1969, in hearings before the Senate Sub
committee on Administrative Practice and 
Procedure, the late Senator Everett M. Dirk
sen said that he was receiving complaints on 
this matter every day. One large corporation, 
he said, advised that it "spent a million dol
lars just to go to hearings, answer questions, 
have investigators around the place, until they 
do not precisely know what to do." 907 

'°' The Washington Post, Apr. 10, 1970, (sec. 24.). 
Acting Secretary of Labor James D. Hodgson indicated 
on June 10, 1970 that an oral agreement had been 
reached with the shipbuilding company and that a final 
written agreement would soon be signed. The Washing
ton Post, June 11, 1970, A2. 

"'" Local 189, United Papermakers and Paperworkers 
v.United States 416 F. 2d 980,984, 985 (5th Cir. 1969). 

llO(I Id., at 997. 
00

' Hearings on S. Res. 39 before the Subcommittee 
on Administrative Practice and Procedure of the Senate 
Commission on the Judiciary, 91st Cong., 1st sess., 
at 22 (1969). 

In hearings before the Senate Subcommittee on 
Separation of Powers, which inquired into the propriety 
of the Philadelphia Plan, Senator Samuel J. Ervin, 
Jr., asked the representative of the Association of Gen
eral Contractors of America: "Have you known of 
any instances when after the Office of Federal Con
tract Compliance had investigated a company, the 
Equal Employment Opportunities Commission would 

Agency officials contend that the worst ex
amples ( e.g., Crown Zellerbach) of duplication 
of effort occurred in the early stages of their 
implementation of the nondiscrimination re
quirements. Although admitting tha~ there 
was overlap in investigations and concilia
tions, they deny that the problem ever was of 
sizable proportions. 908 In addition, they express 
the hope that steps taken by the agencies in 
the last year will reduce the possibility of 
recurrences.909 

Joint reviews and joint conciliations by 
EEOC and OFCC provide one way to cope with 
overlapping investigatory assignments. This 
appears to be necessary since, although the 
OFCC complaint rate is relatively small com
pared to that of the EEOC, many complaints 
have been filed with both agencies. Some 
complaints even involve triple filing and are 
sent to the OFCC, EEOC, and the relevant 
State or local FEPC. Yet DOD, the compliance 
agency with more than 75 percent of all con
tract compliance responsibility, has been in
volved in only one joint complaint investiga
tion and conciliation with EEOC.910 It resulted 

then investigate the company and sometimes the State 
agency would conduct a third investigation?" 

The response was in the affirmative. In addition, the 
witness, William Naumann, indicated that one of his 
project managers was going to be subjected to two 
compliance reviews in one day; one by representatives 
of the Bureau of Reclamation of the Department of 
the Interior and one from the compliance staff of the 
State Highway Department. Hearings on S. 391 Before 
the Subcommittee on Separation of Powers of the 
Senate Committee on the Judiciary, 91st Cong., 1st 
Sess., 89 (1969). 

00 Interviews with Robert Hobson, Senior Compliance• 

Officer, OFCC, Apr. 15, and June 9, 1970; interview 
with William Draper, Acting Staff Director, EEOC, 
Nov. 18, 1969; interview with George Butler, Acting 
Director of Technical Assistance, EEOC, Oct. 29, 1969. 
A Justice Department official indicated that the pro
blems of poor coordination had been indeed significant 
and had probably resulted in considerable investigatory 
duplication. Interview with Benjamin W. Mintz, Deputy 
Chief, Coordination and Special Appeals Section, Civil 
Rights Division, Department of Justice, Mar. 12, and 
June 9, 1970. 

009 Hobson (June 9, 1970) and Mintz (June 9, 1970) 
interviews, supra note 908. For a discussion of the 
recent steps taken to improve coordination, see pp. 
130-32, infra. 

010 Questionnaire response of the Department of De
fense. Only one other joint investigation was noted in 
the questionnaire responses of the other agencies. The 
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in a successful conciliation with the Interna
tional Harvester Co. in California. The joint 
OFCC-EEOC effort (with assistance from the 
Department of Justice) to cope with discrim
ination in the textile industry in North and 
South Carolina, which began in 1966, was a 
failure and ended in an OFCC-DOD dispute 
over proper enforcement procedures. 911 

B. Present Attempts at Coordination 
Efforts have begun to improve coordination 

among the agencies as is shown by the increas
ing network of interactions growing among 
them. At present two types of coordination ef
forts 912 are being used by the three agencies 
concerned with employment discrimination. 
These are coordination efforts of a bilateral na
ture, i.e., affecting or between two agencies, 
usually for a specific purpose, and multilateral 
efforts involving more than two agencies.913 

review involved the Department of Interior, EEOC, 
OFCC, and the Department of Justice in an attempt 
to secure compliance from two major oil companies in 
Texas. If successful, the agencies will conclude the 
first multiagency agreement with an employer covering 
all noted deficiencies. 

• 
11 For a discussion of the textile case, see sec. II, 

supra. 
012 In certain respects the record of these efforts 

is incomplete since much of what took place among 
these agencies is handled informally. Documentary 
evidence is usually the result of much informal dis
cussion and several drafts. Even interviews with in
volved agency officials did not completely fill in the 
inevitable gaps in the documentary evidence. 

013 A number of agencies with contract compliance 
responsibilities have been included in the multilateral 
efforts. This is because they were specifically involved 
in a special project, such as the Department of De
fense in the textile project, or because their program 
was of particular interest to the three agencies. 

Relationships between OFCC and other Federal 
departments and units implementing Executive Order 
11246 and the regulations pursuant to it, are different 
in that the regulations specifically require the relation
ships and to some extent define their nature. For a 
discussion of these relationships, see sec. II, of the ch. 
supra. 

One factor affecting coordination of agencies is the 
importance of the question of employment discrimina
tion to each agency. When difficulties arise, the views 
of the Department of Justice and the Department of 
Labor carry more weight than those of EEOC because 
they have the p~wer to impose sanctions; thus EEOC 
is to some extent dependen~-tliem. In addition, they 
are Cabinet level agencies-and potentially command far 
greater resources thariEEOC. OFCC is but one unit of 
the Workplace Standards Administration, which is 

Bilateral relationships exist between EEOC and 
OFCC, EEOC and the Department of Justice, 
and Office of Federal Contract Compliance and 
the Department of Justice. Most other contacts 
of these three principal policy agencies also are 
conducted on a bilateral basis. For example, 
each has relationships with the NLRB, the Bu
reau of the Budget, and White House staff. The 
multilateral interagency coordination efforts 
have been principally restricted to the three 
policymaking agencies-EEOC, OFCC, and the 
Department of Justice. 

I. BILATERAL COORDINATION 
a. EEOC and OFCC (including Contract Com

pliance Agencies) 
These agencies must coordinate their efforts 

at two levels : the Washington central office 
policy level and the field operations level. The 
Washington office is not only responsible for 
coordination of major decisions but sets the 
guidelines under which the regional staff 
operates.914 

Important policy decisions and compliance 
actions are still being initiated by EEOC and 
OFCC on a unilateral basis. For example, in 
the development of its two most important 
recent policies-the issuance of Order No. 4 
and the restructuring of the "area construc
tion plans"-OFCC had no discussions with 
EEOC. OFCC felt that EEOC had no role to 
play in those matters, 915 despite the fact that its 
jurisdiction covers the very same employers 
and unions that are being required to adhere 
to the standards set down in order No. 4 and 
the area plans. In addition to the possible 

one of seven divisions of the Department of Labor and 
the Civil Rights Division of the Department of Justice 
is one of its smaller Divisions and has responsibility 
for all civil rights laws. Decisions from the Secretary 
of Labor and the Attorney General are sometimes diffi
cult to obtain promptly because of the large number of 
their other responsibilities. 

"" For example, most EEOC complaint files are in 
field offices and in the absence of directions from Wash
ington, each EEOC regional office decides for itself 
the conditions under which it will release the file to 
compliance agencies. 

01 Interview with Nathaniel Pierson, Deputy As• 

sistant Director for Construction, OFCC, Nov. 27, 
1969. It is anticipated by OFCC officials that once an 
area plan is in effect the local minority coalition will 
utilize EEOC in its effort to require adherence to the 
agreement by contractors and unions. Hobson interview 
(June 9, 1970), supra note 908. 
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contribution EEOC could have made, joint 
announcement with EEOC of these OFCC 
innovations would have strengthened the 
Government's position.916 

By the same token, important EEOC activi
ties, such as hearings, have generally been 
conducted without the active and open assis
tance of OFCC representatives.011 Important 
progress has been made, however, in coordinat
ing OFCC's sanction power with EEOC's find
ings of noncompliance.918 

The most important area of day-to-day co
ordination takes place in the field. These efforts 
are complicated by the fact that EEOC has to 
deal with a large number of different contract 
compliance agencies. 919 The regional offices of 
the compliance agencies and EEOC maintain 
.fovestigative files on many employers and the 
information contained in them is continuously 
being increased. The need to share this infor
mation is clear, but problems in making maxi
mum joint use of the information persist. 
Formal procedures for obtaining the informa
tion have not been devised; the materials are 
often unavailable; and, because investigative 
criteria of EEOC and the various compliance 
agencies differ, the files are often of limited 

016 It is possible that some of the recent critics of 
OFCC and Order No. 4 would not be as vocal or as 
effective if the posture adopted by OFCC were endorsed 
by all Federal agencies involved in preventing discrimi
nation in employment. See the Washington Post, June 
7, 1970, sec. A, p. 2, for a discussion of pending con
gressional hearings opposing Order No. 4. This situa
tion is analogous to the Title VI ,area in which HEW 
took the lead in enforcement and was then subject to 
congressional harassment. It has been asserted that if 
all of the Title VI agencies had moved with the same 
dispatch and forcefulness as HEW, congressional pres
sure on HEW would have not been as effective. Inter
view with Ramsey Clark, former U.S. Attorney 
General, Mar. 30, 1970. 

oh See sec. IV of this chapter, supra. 
1 For a further description of recent EEOC-OFCC 

actions in this regard, see pp. 130-132 infra. 
010 Currently, OFCC Washington personnel are rarely 

in contact with either EEOC or compliance agency re
gional people. OFCC compliance officers assist EEOC 
and compliance agency field efforts in cases of unusual 
importance or on special projects such as the textile 
investigation-. There are, however, no established pro
cedures allowing for and explaining this type of OFCC 
activity. Therefore, most contact is between the 15 
compliance agencies' regional officials and regional 
EEOC personnel. Pierson interview, supra note 915. 

use.020 Existing OFCC policies and directives 
have proved inadequate to resolve the vexations 
of field coordination between EEOC and the 
compliance agencies and much of the coordina
tion that now exists at the field level is ac
complished on a personal rather than on agency 
basis. 

Two steps now being taken by OFCC should 
improve the possibility for effective coordina
tion with EEOC at the field level. First, the 
OFCC area coordinators, who have spent all 
of their time developing area construction com
pliance plans, are, pursuant to the OFCC re
organization, designated directors of newly 
created OFCC regional offices. They will now 
treat a broader spectrum of compliance mat
ters 021 including procurement. Second, OFCC 
is developing a comprehensive contract com
pliance manual which includes sections dealing 
with guidelines and procedures for interagency 
relationships in Washington and the field. In 
the past, the area coordinators have been 
largely left on their own and OFCC did not 
try to evaluate their effectiveness. Guidance 
from OFCC to the area coordinators, other 
than on the creation of area plans, was insignif
icant in terms of quantity and quality.022 

b. Equal Employment Opportunity Commission 
and the Department of Justice 

Under Title VII, the Equal Employment Op
portunity Commission may refer cases to the 
Department of Justice when EEOC believes 
the case reflects a pattern or practice of em
ployment discrimination.923 This process of case 
referral has formed the basis of the relation-

°'0 Interviews with John Rayburn, Acting Director 
of the Office of Compliance, EEOC, Apr. 29, 1970, and 
William Draper, Acting Staff Director, EEOC, Nov. 
18, 1969. 

021 Pierson interview, supra note 915. See sec. II, 
supra for a discussion of the OFCC reorganization. 

°'2 Id. 
.,, When a complaint alleging employment discrimina

tion is sent to the Department of Justice, it is referred 
to the Employment Section of the Civil Rights Division 
where it is reviewed by an attorney. If the attorney 
determines that the charge in a complaint reflect a 
pattern or practice of discrimination, he will send it 
to the FBI for investigation. If, on the other hand, the 
letter appears merely to represent an act of discrimi
nation against a single individual, the letter is referred 
to EEOC and the complainant is so informed. Very 
few complaints are transferred by Justice to OFCC. 
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ship between the two agencies.92~ Of the 115 
matters referred by EEOC to Justice from 
July 1968 to May 1970, only eight have re
sulted in lawsuits filed by the Justice Depart
ment.9

25 There are three major reasons why 
more Department of Justice suits have not 
been filed as a result of EEOC referrals: (1) 
EEOC files may be 2 years old when they are 
ready for transmittal to Justice.928 [This delay 
stems from EEOC's internal procedures, but 
in the opinion of J usti'ce Department officials 
is of crucial importance.] 927 (2) EEOC's in
vestigations are designed to determine if a 
particular charge has validity, whereas the 
Attorney General under section 707 must find 
a "pattern or practice" of violations. Thus, 
.EEOC's investigations generally are not suf
ficient for Justice Department purposes and 
further investigation is required.928 Further
more, Justice officials have suggested that the 
quality of the investigative work done by 
EEOC personnel is below departmental stand
ards.9

29 (3) EEOC requires its investigators 
merely to find "reasonable cause" to believe 
a violation has occurred. EEOC officials con
tend that the Department of Justice requires 
sufficient evidence to prove a violation "beyond 
a shadow of a doubt" before it will file suit.930 

Prior to 1968, EEOC and the Department 
of Justice had a formal mechanism for coordi-

.,, The only Division of the Department of Justice 
which deals with EEOC is the Civil Rights Division. 
The Community Relations Service of the Department of 
Justice does not involve itself wjth matters of employ
ment discrimination. Interview with Irving Tranen, 
Chief, Community Development Section, Community 
Relations Service, Oct. 17, 1969. 

.,.. Letter from Stanley P. Hebert, General Counsel, 
EEOC, to Linda Blumenfeld, Program Analyst, U.S. 
Commission on Civil Rights, May 20, 1970 . 

.,. Interview with Benjamin Mintz, Deputy Chief, 
Coordination and Special Appeals Section, Civil Rights 
Division, Department of Justice, Nov. 1.S, 1969. 

" 1Id.; interview with Frank M. Dunbaugh, Deputy 
Assistant Attorney General, Department of Justice, Dec. 
4, 1969. 

112 Letter from Stanley P. Hebert, supra note 925.• 
1120 Interview with David Rose, Chief, Employment 

Section, Civil Rights Division, Nov. 12, 1969. Dunbaugh 
and Mintz interviews, supra notes 927 and 926. 

""' Interview with Russell Specter, Acting General 
Counsel, EEOC, Dec. 23, 1969; interview with Patricia 
King and William Oldaker, Special Assistants to the 
Chairman, EEOC, May 11, 1970. See also Mintz inter
view, supra note 926. 

l28 

nating the referral of complaints. It caUed for 
the General Counsel of EEOC, after approval 
of the Commission, to refer individual cases 
to Justice by formal memoranda.931 That re
ferral system, in which Justice played only 
a passive role, has been replaced with a new 
interagency procedure. This consists of a peri
odic review by the EEOC General Counsel of 
all complaints in which conciliation has failed; 
meetings between Justice and EEOC staff at
torneys to determine which files the Justice 
Department is interested in ; and the transmit
tal of only those files requested by the Justice 
Department.932 Both agencies believe that this 
system is superior to the old one but that im
provements need to be made in order to come 
to grips with the problems which still appear 
to limit the usefulness of the referral system.933 

The contact between EEOC and Justice on 
matters other than complaint referrals has 
been on a purely ad hoc basis. For example, 
over the years, the agencies have cooperated 
in drafting new legislation, which would pro
vide EEOC with enforcement powers. 9 JusticeH 

also was requested to take action as a result 
of information produced at the New York and 
Los Angeles hearings held by EEOC in Jan
uary 1968 and March 1969 respectively.935 In 

03
' Letter from Stanley P. Hebert, supra note 925. 

One of the problems with this system from the point of 
view of EEOC was that its personnel did not know 
what action to take with regard to the complaint once 

• they had referred it to Justice. They had no way of 
knowing what action the Justice Department was 
going to pursue as a result of these unsolicited re-
ferrals. • 

032 Id., Mintz interview, supra note 926. 
011 Rose and Mintz interviews, supra notes 929 and 

926. Letter from Stanley P. Hebert, supra note 925. 
The Department of Justice does not normally discuss 
with EEOC the relief it intends to request in cases 
referred by or which concern EEOC. Interview with 
Benjamin W. Mintz, Special Assistant to the Assistant 
Attorney General, Department of Justice, June 12, 1970. 

"" Interview with J. Harold Flannery, Chief, Coordi
nation and Special Appeals Section, Civil Rights Divi
sion, Department of Justice, Nov. 14, 1969·; Mintz 
interview, supra note 926. Justice has not engaged in 
joint training investigations or conciliations with 
EEOC. 

03
' Interview with Clifford Alexander, former Chair

man, EEOC, Mar. 5, 1970. Mr. Alexander indicated that 
he was unsuccessful in obtaining Justice Department 
cooperation at his hearings. After the New York white
collar hearing, Justice was requested to file "pattern 
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neither case, however, did Justice file the suits 
requested by EEOC. In March 1970 the De
partment did sign a significant compliance 
agreement effective April 1 with a large num
ber of West Coast motion picture producers, 
television networks, and craft unions which 
opened the way for increased minority hiring. 
c. OFCC and the Department of Justice 

The Department of Justice has had' more 
extensive dealings with OFCC (and its 15 com
pliance agencies) than w~th EEOC. Under Ex
ecutive Order 11246, which authorizes OFCC 
to refer appropriate cases to Justice for litiga
tion, eight matters have been referred and 
Justice has filed suit in each case.936 No formal 
referral procedures exist, but Justice officials 
do not believe they are necessary because of 
the small number of cases referred and the 
excellent coordination that exists between per
sonnel of the two agencies.937 

A problem which the OFCC and Justice have 
yet to resolve completely is what action OFCC 
should take when Justice is involved in a pre
suit investigation of a contractor who is not 
in compliance with the Executive order and 
who is being considered for a new Federal 
contract. OFCC regulations provide that all 
contractors with C'Jntracts in excess of $1 mil
lion must have an approved affirmative action 
plan on file. If a contractor does not. have such 
a plan, the Federal contract is to be withheld. 
On several occasions, the Department of J us
tice has requested OFCC to disregard this pro
cedure-to allow the contracts to be awarded 

or practice" suits against the 10 worst offending com
panies, but refused to do so. Id. 

•,. Hobson and Mintz interviews, supra notes 902 and 
926. The cases were against: the St. Louis Building 
and Construction Trades Council, et al. (the St. Louis 
Arch case), Feb. 4, 1966; the Crown Zellerbach Corp., 
Jan. 30, 1968; East St. Louis Operating Engineers (Lo
cal 520), Jan. 17, 1969; East St. Louis Electrical Work
ers (Local 309j, Jan. 17, 1969; East St. Louis Cement 
Masons (Local 90), Jan. 17, 1969; the Seattle Iron
·workers (Local 86) et al., Oct. 31, 1969; National Lead 
Co. and (Local 1744) the Chemical Workers, Jan. 14, 
1970; and the International Association of Bridge, 
Structural, and Ornamental Iron Workers (Local Union 
No. 392) (East St. Louis, Ill.), on June 2, 1970. Each 
of these cases represented a crisis or emergency situa
tion for OFCC and Justice was reported to have re
acted with dispatch. Id. 

"'1Rose and Mintz interviews, supra notes 929 and 
926. 

and to discontinue its conciliation efforts-so 
that the Department may develop the best 
possible case for its court suits.938 Thus far, 
the procedure has been to drop compliance 
activities and allow Justice to continue its pre
suit investigations. 

A significant example of commendable co
ordination between OFCC and the Justice De
partment concerned Justice support of the 
legality of the "Philadelphia Plan" 939 in 1969. 
The Attorney General and the Secretary of 
Labor jointly released legal opinions and state
ments supporting the procedure.04° Further, 
there was considerable cooperation between 
attorneys at Justice and the Department of 
Labor leading up to the Attorney General's 
opinion.941 

Other examples of coordination between the 
Department of Justice a,nd OFCC include a 
Justice evaluation of OFCC regulations prior 
to their issuance in 1968; Justice assistance 
in the development of significant OFCC
contractor agreements; Justice reviews of 
briefs and other legal papers prepared by 
OFCC in preparation for hearings; and Justice 
analysis of the compliance enforcement poten
tial of contract compliance agencies.942 

·~- MULTI-AGENCY COORDINATION 
Coordinated action by all three agencies, 

938 Interview with Ward McCreedy, Assistant Director 
for Contract Compliance, OFCC, Dec. 2, 1969. Mintz 
interview, supra note 926. Memorandum from David 
Rose, Special Assistant to the Attorney General for 
Title VI to J erris Leonard, Assistant Attorney General, 
Civil Rights Division, Pending Matters of Significance 
in the Title VI Office, 6, 7, Jan. 28, 1969. 

1139 For a discussion of the Philadelphia Plan, see sec . 
III of this ch., supra. 

... Departments of Justice and Labor News Releases, 
Sept. 23, 1970. 

"" Pierson and Mintz interviews, supra notes 915 and 
926. In fact, the Philadelphia field representative of the 
C~mmunity Relations Service of the Department of 
Justice and the U.S. Attorney in Philadelphia were ac
tive in the committee of the Philadelphia Federal Exec
utive Board which developed the plan. Interview with 
Kenneth Kugel, Director, Operational Coordination and 
Management Systems Staff, Bureau of the Budget, Apr. 
17, 1970. Representatives of the Department's Civil 
Rights Division had provided unofficial opinions sup
porting the legality of the Plan prior to the request for 
a formal opinion of the Attorney GeneraJ. Rose and 
Mintz interviews, supra notes 929 and 926. 

"'
2 Rose and Mintz interviews, supra notes 929 and 

926. 
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Justice, EEOC, and OFCC, has been rare. It 
has been attempted in two instances. The first 
was a coordinated effort concerning a specific 
project. The second was a broader effort rep
resented by the Interagency-Staff Coordinat
ing Committee. 
a. Textile Case 

The one example of coordinated action by 
the three agencies on a specific project in
volved the effort to end discrimination in cer
tain Southern textile mills.943 That example of 
coordination was limited in purpose and nec
essarily limited in result. It was done on an 
ad hoc basis and did not result in any agree
ment that similar efforts would be undertaken 
in the future. Although no substitute for sys
tematic coordination, this kind of action can 
be of value when directed against employers 
in particular industries or specific geographic 
areas. 
b. Int.eragency St.a/f Coordinating Commit.tee 

The Interagency Staff Coordinating Com
mittee was formed in July 1969 944 in response 
to the need for better coordination among the 
three agencies. Five persons representing the 
three policymaking agencies were designated 
to serve as representatives.045 The following 

"'' For a more complete discussion of the textile case, 
see sec. III of this ch., supra. 

... Memorandum for James D. Hodgson, then Under 
Secretary of Labor; Arthur A. Fletcher, Assistant 
Secretary of Labor; William H. Brown III, Chairman, 
EEOC; Jerris Leonard, Assistant Attorney General, 
Civil Rights Division, Justice Department.; and Law
rence Silberman, Solicitor of Labor; from Benjamin 
Mintz, Deputy Chief, Office of the Special Assistant to 
the Attorney General; re: Coordination of the Federal 
Government Equal Employment Opportunity Program 
-Formation of the Interagency Civil Rights Staff Com
mittee, July 8, 1969. 

For almost 2 years prior to July, there had been in
formal biweekly luncheon meetings of staff members of 
the three agencies, at which coordination issues were 
discussed. Alexander and Mintz interviews, supra notes 
935 and 926. 

"'' Memorandum on "Interagency EEO Coordinating 
Committee" Robert R. Hobson, Senior Compliance Offi
cer, OFCC, to Assistant Secretary of Labor, Arthur 
Fletcher, July 23, 1969. 

The five individuals were: Benjamin Mintz, Deputy 
Chief, Office of the Sp~cial Assistant to the Attorney 
General, Department of Justice; William Oldaker, Ad
ministrative Assistant to the Chairman, EEOC; James 
E. Jones, Jr., Associate Solicitor, Department of Labor; 
Alfred G. Albert, Deputy Associate Solicitor, Labor 

broad goals were established by the committee: 
1. Establishment of priorities in enforce

ment activity; 
2. Development of exchange of information; 
3. Agreement upon uniform standards for 

compliance; 
4. More effective marshalling of enforce

ment procedures ; and 
5. Ongoing operational coordination. 946 

Beginning with the July meeting,947 repre
sentatives of the agencies agreed to meet on 
a weekly basis to devise means for accomplish
ing these goals. Discussions at most of the 
early meetings were concerned with analyzing 
several agency contract compliance programs 
and determining which were priority issues.948 

In November 1969 a Chairman and Vice Chair
man were chosen and more formal procedures 
were inaugurated.040 

Department; Robert Hobson, Senior Compliance Officer, 
OFCC. 

°'" July 8 memorandum, supra note 944. This memor
andum referred nine items to the committee for study. 
They were: (1) referral by EEOC to OFCC for en
forcement action under Executive Order 11246 of cases 
involving Government contractors and subcontractors 
where EEOC conciliation efforts fail and the case is 
not referred to Justice for a pattern or practice suit; 
(2) deferral of cases to OFCC for enforcement when 
appropriate by Justice; (3) development of procedures 
under which EEOC would refer cases to Justice at the 
earliest possible date after completion of investigation; 
(4) issuance of uniform testing guidelines by OFCC 
and EEOC; (5) uniform standards for corrective ac
tion programs for use of EEOC, OFCC, and Justice; 
(6) procedures to avoid duplicative and overlapping 
investigations; (7) jointly sponsored programs for the 
training of investigators; (8) joint investigations and 
negotiations by EEOC, OFCC, Justice and other agen
cies such as FPC and FCC if appropriate; (9) jointly 
sponsored public hearings. 

0
" A member of the White House staff, Bruce Rabb, 

Staff Assistant to the President, attended the first few 
meetings of the committee, but usually did not attend 
subsequent meetings. Interagency EEO Coordinating 
Committee Memorandum, supra note 945. 

°'' Interview with Alfred Blumrosen, Consultant to the 
Assistant Secretary of Labor, Dec. 2, 1969. The priority 
issues were determined to be the development of a 
joint testing order for OFCC and EEOC, and the con
struction of mechanisms to reduce investigative dupli
cation and make maximum use of OFCC's sanction au
thority. 

... Id. The Chairman was Professor Alfred Blumrosen, 
Consultant to Assistant Secretary of Labor Fletcher. 
The Vice Chairman was Benjamin Mintz of the Depart
ment of Justice. The new Chairman insured that 
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Between November 1969 and May 1970 the 
Interagency Staff Coordinating Committee con
tinued to hold regular weekly meetings to dis
cuss various problems of coordination, but no 
substantial progress was made in resolving 
them.950 

On May 20, 1970, however, as a result of the 
committee's efforts, the OFCC and EEOC an
nounced the signing of a potentially significant 
memorandum of understanding. The memoran
dum deals primarily with the problem of in
vestigative coordination and overlap and is 
aimed at: facilitating the sharing of data; 
reducing investigative overlap by assigning 
OFCC complaints to EEOC for investigation; 
and employing OFCC's enforcement powers 
against contractors who refuse to conciliate 
with EEOC.951 The memorandum also indicates 
that EEOC and OFGC are to agree on the 
number of cases which EEOC can refer to 
OFCC during the 90-day initial phase of the 
agreement.952 The memorandum took effect im
mediately and was to operate for a 90-day 
trial period. At the end of that period it was 

agendas were fixed for each meeting, minutes kept and 
discussions remained on point. Prior to the selection of 
a Chairman, the committee operated on a rather hap
hazard basis. Id. 

"'° E.g., see Minutes and Notes for Meetings of Inter
agency Staff Coordinating Committee, Nov. 25, 1969; 
Dec. 2, 1969; and Jan. 13, 1970. 

.,, Memorandum of Understanding Between U.S. De
partment of Labor, Office of Federal Contract Compli
ance, and Equal Employment Opportunity Commission, 
concerning the Processing of Complaints of Employ
ment Discrimination as Between the Two Agencies, 
May 20, 1970. 

The memorandum contemplates OFCC issuing 30-day 
"show-cause" notices to Federal contractors who do not 
reach a conciliation agreement with EEOC. The "show
cause" notice gives the contractor 30 days to demon
strate why enforcement proceedings should not be 
begun against him by OFCC. 

It should be noted that the memorandum indicates 
that OFCC and .not the compliance agencies would is
sue the "show-cause" orders and impose the appropri
ate sanctions. Although this is merely a continuation of 
present policy, it is contrary to the intent of the Execu
tive order, which states that the compliance agencies 
will be primarily responsible for enforcP.ment of its 
provisions. For a further discussion of this point see 
sec. II, supra. 

"'
2 Id. The exact number of referrals allowable was 

not a part of the memorandum, but is to be arrived at 
by the agencies during the first days of the agreement. 

to be reevaluated and appropriate changes 
made.953 

Issuance of the memorandum of understand
ing· represents the Interagency Committee's 
only significant achievement. 954 Several reasons 
contribute to the committee's lack of success. 
Among these is the fact that individuals rep
resenting the three agencies are not at the 
policymaking level ; and the committee has 
not established deadlines for decisions on each 
of the issues raised. Thus, coordination is still 
ragged and is not a priority issue for the 
member agencies.955 

In addition, the agencies have traditionally 
seen themselves as having separate and in
dependent roles, a posture which does not 
easily lend itself to close coordination. The 
Justice Department views itself as a litigator, 
which should not become too closely involved 
in the activities of agencies it may have to 
defend in court.956 EEOC still operates a com
plaint-oriented program and OFCC, in the 
midst of internal reorganization, must take 

.,, Subsequent to the May 20, 1970 agreement, two ad
ditional coordinative actions have been undertaken. 
First, a set of procedures have been developed by OFCC 
and EEOC to implement the May 20 agreement. These 
procedures deal with: information exchange, agency 
actions prio;r to an EEOC or OFCC investigation or 
review, complaints filed with OFCC, and steps to be 
taken when there is a finding by EEOC that it has 
reasonable cause to believe that a contractor discrimi
nates in his employment practices. Second, a new memo
randum of understanding is being developed which 
fixes criteria; the roles of OFCC, EEOC, and the Jus
tice Department; and coordination procedures regarding 
major employment discrimination cases. Representatives 
from each agency (including the responsible compliance 
agency) will be appointed to develop a common ap
proach and to oversee the case to its conclusion. Mem
orandum from Robert R. Hobson, Director, OPO, OFCC 
to George Travers, Economist, OJrCC, Aug. 25, 1970; 
"Procedures for Implementation of OFCC-EEOC Mem
orandum of Understanding of May 20, 1970" (Un
dated); (Draft) Memorandum of Understanding be
tween EEOC and OFCC, "concerning the Processing 
of Employment discrimination matters of Major Public 
Concern" (not yet in effect as of Aug. 25, 1970). 

""' The Committee has done a great deal of work on a 
joint EEOC-OFCC testing order which is expected to 
be issued shortly. Mintz interview, supra note 926. 

055 Mintz, Hobson, and Blumrosen interviews, supra 
notes 926, 908, and 948. Interview with Leonard Bier
man, Senior Compliance Officer, OFCO, Nov. 27, 1969. 

.,. Mintz interview, supra note 926. 
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into account the wishes and special needs of 
agencies in planning its enforcement program. 

Thus, although some progress has been made 
in improving the coordinative mechanisms, the 
goal of a comprehensive Federal equal employ
ment opportunity program is far from being 
achieved. Representatives of all three agencies 
have expressed doubt that this can be done 
under the existing governmental structure.957 

Indeed, so long as responsibility is divided 
among three different agencies having differ
ent orientations and different priorities, their 
doubts seem warranted. 

To the extent that problems of a coordinative 
nature persist, the Federal Government's abil
ity to make its pledge of equal job opportunity 
a reality for all Americans is thereby signifi
cantly diminished. (There is need for a re
thinking and reorganization of the Federal 
effort to secure equal employment opportu
nity.) 95s 

VII. SUMMARY 

Equal employment opportunity is an un
questioned right of every American, protected 
by actions of the three branches of the Federal 
Government. Executive orders require nondis
crimination in employment by the Federal 
Government itself, and by those who contract 
with the Federal Government. Judicial deci
sions have interpreted post-Civil War civil 
rights laws and the National Labor Relations 
Act to require nondiscrimination in private 
employment. And Congress, through Title VII 
of the Qivil Rights Act of 1964, has established 
as organic law equal employment opportunity 
in private employment. 

Although the legal right to equal employ
ment opportunity is broadly protected, one of 
the major means of securing it in fact, through 
enforcement, is frequently lacking. Indeed, the 
mechanisms established by Federal agencies 
charged with responsibility for administering 

.. 
7 Mintz and Bierman interview, supra notes 926 and 

955; interview with James Robinson, Acting Director, 
Plans and Program Staff, EEOC, Oct. 31, 1969 . 

... For a discussion of the various ways in which the 
Federal effort to end employment discrimination might 
be organized, see R. Nathan, Jobs and Civil Rights (pre
pared for the U.S. Commission on Civil Rights by the 
Brookings Institution) 243-63 (1969). 

and enforcing fair employment laws have been 
patently neglected. 

Federal Employment 
In many respects, the Federal Government~ 

as the largest employer in the Nation, serves 
as the standard bearer in the employment field 
for the entire country. History shows that in 
the past, the Government has been seriously 
remiss in safeguarding each citizen's right to 
equal employment opportunity. In recent years, 
however, a variety of actions has been ini
tiated _to improve employment and promotional 
opportunities for minority groups and elimi
nate discrimination within the Federal service. 

Less than 50 years ago, Federal Government 
policy sanctioned racial segregation and exclu
sion in its own employment. Less than a gen
eration ago, that policy changed and some of 
the more overt manifestations of racial and 
ethnic prejudice were abolished, although 
many discriminatory practices persisted. But 
only within the past decade have solid efforts 
been made to open opportunities in the Federal 
service to all persons on an equal basis. Execu
tive orders promulgated in 1961 and 1965 called 
upon the Civil Service Commission to "super
vise and provide leadership" in the conduct 
of equal employment opportunity programs of 
all executive departments and agencies. Until 
recently, however, CSC's role has been char
acterized by passivity and progress lagged. A 
November 1967 census of minority group em
ployment in the Federal service, for example, 
revealed striking inequities. All agencies had 
disproportionately low minority group repre
sentation at middle and upper grade levels. 
And in some regions of the country, nonwhite 
employment at all grade levels ran substanti
ally below the proportion of nonwhites within 
the region. 

Taking cognizance of the persisting prob
lems, President Nixon issued Executive Order 
11478 in August 1969, which extended and en
larged the ·policy set forth in previous Execu
tive orders. CSC responded by centralizing, 
elevating, and otherwise reorganizing its equal 
employment opportunity program. Internal co
ordination was facilitated and CSC's effective
ness vis-a-vis other Federal agencies was en
hanced. 

CSC's revitalized operation has not only con-
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tinued to encourage a variety of equal employ
ment opportunity activities inaugurated before 
promulgation of Executive Order 11478 but 
has also moved vigorously in several new direc
tions. 

Efforts to recruit blacks, Spanish-speaking 
Americans, and members of other minority 
groups have been intensified. 

The testing process has been brought under 
close scrutiny to eliminate cultural bias and 
develop examinations which actually assess a 
person's potential for job performance, rather 
than measure general intelligence or other 
abilities of little relevance to job performance. 

A variety of innovative programs, designed 
to recruit, train, and employ thousands of dis
advantaged youth has been initiated in recent 
years. 

Efforts to eliminate discrimination in pro
motion practices were furthered by a revised 
Federal merit promotion policy in August 1968. 

Closely related to promotion policy, has been 
increased emphasis on upward mobility, the 
searching out underutilized employees, as part 
of a Governmentwide program of maximum 
utilization of skills and training. 

All first-line supervisors are now required to 
take training designed to improve their super
visory abilities and heighten their awareness 
of equal opportunity problems. 

Agencies are being encouraged to make 
wider use of CSC training and non-Govern
ment resources to improve th~ skills of dis
advantaged employees. 

In its supervisory role, CSC has increased 
its attention to the equal employment oppor
tunity aspects of agency programs under pe
riodic review by CSC's Bureau of Inspections. 
A comprehensive set of guidelines, developed 
by CSC to help agencies formulate equal op
portunity plans of action, was issued in Decem
be~ 1969 emphasizing results and suggesting 
various affirmative actions. They stop short, 
however, of requiring specific numerical or 
percentage goals for minority employment. 

Revisions in procedures for processing com
plaints of discrimination in Federal employ
ment went into effee:t in July 1969. Utilizing 
agency counselors, they encourage informal re
solution of grievances wherever possible. Al
though indications are that the number of 
formal discrimination complaints has declined 

in recent months, no evaluation of the new 
system in terms of the basic goal of eliminat
ing discrimination in Federal employment has 
been undertaken. Remedies, in cases where 
allegations of discrimination have been sub
stantiated, have generally been inadequate. 

Efforts to identify sources of problems or 
even to measure the equal employment oppor
tunity status of Federal agencies at any given 
point in time have been handicapped by lack 
of adequate data. Addressing itself to some 
shortcomings in this area, CSC has authorized 
agencies to institute automated data proce
dures designed, among_other things, to provide 
current information on a variety of Federal 
employment practices. The new procedures 
were installed by a number of Federal agencies 
in conjunction with the November 1969 census 
of ;minority group employment in the Federal 
Government. 

CSC has made greater efforts within the 
past few years to exercise its leadership role 
with respect to other Federal agencies, as en
visioned by the 1965 and 1969 Executive 
orders. By such means as an Interagency Ad
visory Group, Federal Personnel Manual, let
ters, meetings, and seminars with Federal 
officials, private groups, and individuals, CSC 
has sought to disseminate its own policies 
widely and facilitate communication with Fed
eral agencies as well as private groups trying 
to improve equal employment opportunity in 
the Federal Government. 

Measures which have been undertaken by 
CSC in recent years have gone far toward 
attaining equal opportunity within the concept 
of a merit system of Federal employment. 
However, in the context of a society which 
has for generations systematically discrimi
nated against millions of its citizens and has 
produced a large class of disadvantaged Ameri
cans, even an optimally functioning merit sys
tem will inevitably reflect these inequities. 
Therefore, it is doubtful whether continued 
efforts to eliminate inequity within the confines 
of the merit system can be entirely successful. 
Ultimately, it may well be necessary to speci
fically shape the Federal effort to attainment 
of equitable repres$:!ntation of minority groups 
in all agencies and at every level of Federal 
employment. 
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Contract Compliance 

A 29-year-old history of unrewarding efforts 
to eliminate discrimination from the employ
ment practices of Federal contractors lies be
hind the relative impotence of Executive Order 
11246. The failure of this most recent of opera
tive Executive orders on the subject is directly 
related to inadequate executive leadership by 
the Office of Federal Contract Compliance 
which is charged with responsibility for co~ 
ordinating and overseeing the entire Federal 
contract compliance program. 
. Until lately, OFCC had failed to adopt and 
implement policies and procedures that wouf d 
produce vigorous compliance programs in the 
Federal agencies immediately responsible for 
contract compliance. Recent actions taken in 
meeting OFCC's three current priorities-
defining the affirmative action requirement of 
the order, monitoring compliance programs of 
the agencies, and building a Governmentwide 
construction compliance program-give pro
mise of leading to a more effective effort. Their 
implementation, however, lies in the future. 

The importance of explaining in detail the 
meaning of affirmative action to contractors 
and compliance agencies has been clearly rec
ognized. Earlier this year OFCC took the 
significant step of expanding its regulations to 
deal specifically with the nature of the affirma
tive action requirement. The extent to which 
these expanded regulations will be implemented 
by compliance agencies depends upon OFCC 
capabilities and determination. Until recently 
its own activities did not offer encouragement: 
For example, it was unable to succeed in 
requiring adequate enforcement of similar af
firmative action requirements. 

Monitoring of agency Executive order en
forcement is a key ingredient in an effective 
Federal contract compliance program. Estab
lishment of uniform policies and the assurance 
that those policies are carried ou:t are the 
chief responsibilities of OFCC. In the past 
OFCC monitoring has been haphazard-a 
series of ad hoc efforts that did not appear to 
~av~ lasting effect. A recent OFCC reorgan
ization, the new development of an industry 
target selection system, and the redistribution
o! compliance agency contractor responsibili
ties, seems to have improved OFCC's moni
toring capability but no procedures for 

monitoring have been developed. The value of 
these structural changes is totally dependent 
upon actions yet to be taken. 

After several false starts, OFCC has finally 
established the firm basis for a Government
wide construction compliance program and has 
adopted a strategy for its application. The 
Philadelphia Plan approach of requiring mi
nority group percentage employment goals for 
specific construction trades provides the basic 
standard of •construction compliance. OFCC 
has indicated that it is prepared to impose 
Philadelphia-type plans in 91 additional cities 
unless those cities devise plans of their own 
to increase minority utilization in the construc
tion trades. These community-developed plans, 
or "hometown solutions", however, have been 
forthcoming in only a few cities and their 
viability has not yet been established, nor has 
provision been made for their enforcement. 

Of the 15 departments and agencies assigned 
compliance responsibility, the Department of 
Defense (DOD), which, in terms of dollar 
amount, is responsible for more than half of 
Federal contracting, is the most important. 
The Department's performance has been dis
appointing. For example, in two recent contract 
compliance matters involving southern textile 
mills and a large aircraft manufacturer in St. 
Louis, DOD initially failed to follow its own 
procedures. Although some changes have been 
made to prevent recurrence of these failures, 
the compliance program of the Department 
still has serious structural defects. In addition, 
its staff is too small and its compliance review 
efforts have proved inadequate. 

The 14 other agencies responsible for con
tract compliance in some important industries 
have failed to assign sufficiently high priority 
to this responsibility. These agencies have 
limped along with inadequate staffs and cum
bersome administrative structures which have 
produced a variety of inadequate compliance 
efforts. 

The use of sanctions and the collection of 
significant racial and ethnic data by OFCC 
and the compliance agencies are two essentials 
of a successful contract compliance program 
that have been missing to date. The use of 
sanctions is necessary to make the enforce
ment program credible. Yet no contract has 
ever been terminated nor any company de-
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barred for Executive order violation. Rarely 
have any hearings been held concerning non
compliance. 

The collection of data would permit com
pliance agencies and OFCC to adequately eval
uate their efforts and the total effect of the 
entire program adequately. Currently, however, 
few data are collected and what exists are 
inadequate to inform the agencies of the extent 
of progress in minority employment or, indeed, 
whether any progress is being made. Plans 
for extensive data collection and analysis are 
only in their initial stages. 

Equal Employment Opportunity 
Commission 

At the close of fiscal year 1970, the Equal 
Employment Opportunity Commission, which 
has responsibility for administering Title VII 
of the Civil Rights Act of 1964, will have been 
in operation for 5 years. It is not much closer 
to the goal of the elimination of employment 
discrimination than it was at its inception. 

Many factors account for EEOC's inability 
to substantially reduce employment discrimi
nation. Foremost among them have been lack 
of enforcement power and grossly inadequate 
staff and budget resources. Unless Congress 
rectifies these deficiencies, the Commission will 
remain what one observer has called it: a 
"poor, enfeebled thing". 

EEOC has also been crippled in its formative 
years by organizational and personnel prob
lems which have resulted in an absence of 
continuity and direction at all levels of Com
mission operation. Particularly damaging have 
been the inordinately r:;ipid turnover of Chair
men, Commissioners, and key supervisory per
sonnel; long vacancies in major operational 
posts; an exceedingly high rate of attrition 
among field compliance personnel ; inadequate 
training programs, especially for investigative 
and conciliation staff; insufficient coordination 
among the various central offices and between 
headquarters and the field; and failure to 
establish clear lines of direction for supervision 
of the field and for liaison with other Federal 
agencies. 

The Commission's operations have also been 
hampered by haphazard programming, which 
is frequently on an ad hoc basis. Means of 
making maximum use of the agency's limited 

resources have not been devised and methods 
to measure its overall effectiveness have not 
been instituted. 

As a result, the Commission has assumed a 
primarily passive role in the implementation 
of Title VII of the Civil Rights Act of 1964. 
Priority has been placed on the case-by-case 
or reactive approach to employment discrimi
nation and emphasis has been placed on pro
cessing individual complaints of job bias. 

EEOC has not adopted an initiatory posture, 
either through broader development of enforce
ment mechanisms ( e.g., development of class 
complaints, assignment of priority to cases in
volving patterns of discrimination), or greater 
use of affirmative action programs, ( e.g., hear
ings or technical assistance). 

As a consequence of these numerous dele
terious factors, both enforcement and affirma
tive action under Title VI have been retarded. 
Among the more significant implementation 
failures are the following: 

Complaint processing: the major mechan
ism relied upon by the Commission to combat 
job discrimination now takes 2 years to con
clude a case and in more than 50 percent of 
the complaints in which the Commission finds 
"reasonable cause", it is :p.ot able to secure 
relief for the aggrieved party. 

The Commissioner charge has not been util
ized to secure compliance in instances of pat
tern or industrywide discrimination. A private 
lawsuit under section 706 has never been iiled 
as a result of unsuccessful conciliation of a 
Commissioner charge. 

Despite the increased emphasis placed by 
EEOC on the 706 suit as a means of imple
menting Title VII, sufficient legal assistance 
has been unavailable to charging parties in 
bringing such actions. 

The program to improve operations of State 
and local antidiscrimination agencies has not 
resulted in a decrease in the 86 percent of 
cases that EEOC must process de novo. Nor 
has the Commission entered into agreements 
with any State agencies, whereby it waives 
its right to reassume jurisdiction, in any class 
of cases. 

Finally, the potential effectiveness of public 
hearings has been greatly diluted by failure 
to conduct those hearings jointly with an en
forcement agency-OFCC, the predominant 
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interest agency, or the Department of Justice 
-or follow them up in any meaningful way. 

Department of Justice 

The Department of Justice, through its li
tigation function, plays a key role in enforcing 
Title VII and the Executive order on contract 
compliance. The Department's impact so far, 
however, has been limited. The Employment 
Section of the Civil Rights Division, which 
carries out this Justice responsibility, is handi
capped by its small size. 

Its 32 authorized attorney positions are not 
sufficient to have a significant effect up'on dis
criminatory employment practices. Even if the 
Employment Section were doubled, however, 
the widespread reform needed in the employ
ment area cannot realistically be expected 
through the current practice of piecemeal liti
gation. 

In addition, the Division has limited its ac
tivities to cases involving discrimination 
against Negroes. Prior to June 1970- it had 
brought no cases in which American Indians, 
Spanish surnamed Americans, or women are 
the major victims of employment discrimina
tion. The Division, to date, has sought to bring 
lawsuits involving different types of businesses, 
geographic locations, and forms of the discri
mination. It has not done so, however, with 
regard to the victims of discrimination. 

Finally, the Department of Justice has not 
recognized the importance of cooperating with 
EEOC and OFCC so that its litigation becomes 
part of a coordinated total Government effort 
to eliminate employment discrimination. The 
Division concedes that it can litigate only a 
handful of the potential employment cases each 
year and has devoted serious consideration to 
make the most effective use of its meager re
sources. It has done this, however, almost en
tirely within the context of litigation and has 
accorded low priority to developing a coordi
nated Government effort. 

It is important that the Civil Rights Divi
sion give equal attention to defining its role 
as an element of the entire Federal equal em
ployment opportunity effort. Rather than fo
cusing solely on internal procedures and re
sources, the Division must analyze the way 
the power to sue can be most insightfully used 

in conjunction with the EEOC's conciliation 
power and OFCC's sanction of contract ter
mination or debarment. It should attempt to 
determine the specific circumstances under 
which each enforcement method is most appro
priate and to create ways by which the three 
agencies can supplement each other's enforce
ment activities. 

Coordination 

Despite overlapping legal jurisdiction, 
EEOC, OFCC (and the 15 contract compliance 
agencies) and the Department of Justice have 
not yet begun to coordinate their efforts ef
fectively. Each has independently developed 
its own goals, policies, and procedures. Until 
recently, no systematic attempts were made to 
share data or complaint investigation and com
pliance review findings. Joint reviews or con
cilfations have rarely been conducted and, 
when attempted, have not proved successful 
examples of coordinated action. Employers oc
casionally have been review~d by two or three 
different Federal agencies. and inconsistent de
mands have been made upon the firms. 
, As a result, the entire Federal effort to 

end employment discrimination in the private 
sector has suffered. This failure of coordination 
is particularly unfortunate since each of the 
participating agencies is grossly understaffed 
for compliance functions. • 

In July 1969, an Interagency Staff Coordinat
ing Committee was formed to deveiop mech
anisms to cope with these problems. The results 
of the Committee's weekly deliberations have 
thus far been disappointing. Although it has 
issued an agreement which attempts to make 
maximum use of the investigative findings of 
EEOC by involving OFCC in the enforcement 
stage, it has not completed action on any of the 
other matters referred to it. Among the reasons 
for the Committee's lack of success are the low 
priority accorded to coordination by the three 
agencies involved, the fact that the agencies 
are not represented at Committee meetings by 
officials on a policymaking level, and the fact 
that the Committee operates without deadlines. 

Formation of the Committee is salutary, but 
only as a stopgap measure. Until EEOC, OFCC, 
and the Department of Justice fully recognize 
the need for close cooperation and until an ef-
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f ective procedure is developed to assure that the gc;>al of equal employment opportunity will 
they act in coordination, progress in a,chieving continue to be impeded. 
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CHAPTER 3 

HOUSING 

I. INTRODUCTION ministration (FHA) and its mortgage insur

Equal housing opportunity, like equal job op
portunity, is a broadly protected Federal right 
but one in which the breadth of coverage has 
not been matched by results in enforcement. 

.The Federal guaranty of nondiscrimination 
began in a limited way when, in 1962, Presi
dent John F. Kennedy issued Executive Order 
11063. Limited to federally assisted housing, 
the Executive order was followed by con
gressional action broadening coverage to in
clude most of the Nation's housing, whether 
provided through Federal assistance or 
through the ordinary channels of the private 
housing market. In addition, the Supreme 
Court of the United States ruled that a Fed
eral statute, originally enacted in 1866, pro
hibited discrimination on the basis of race 
with respect to all housing. 

A. The Growth of Federal Involvement 
in Housing 

The Federal Government has been heavily 
involved in housing for more than 35 years. 
But only within the last decade has it recog
nized a responsibility to assure equality of 
housing opportunity to all its citizens. 

The Federal Government first evinced its 
concern with housing during the depression 
through such measures as creation of the Fed
eral Home Loan Bank System in 1932 and 
the Home Owner's Loan Corporation in 1933. 
More significant Federal involvement in hous
ing came through the 1934 National Housing 
Act, which created the Federal Housing Ad-

1 The discussion of the developme·nt of Federal policy 
on housing and civil rights is based on material con
tained in this Commission's 1961 report on Housing. See 
1961 U.S. Commission on Civil Rights Report, Housing, 
ch. 2. [Hereinafter cited as 1961 Commission Report.] 

ance programs. The act also established the 
system of insuring accounts in savings and 
loan associations, whose principal business is 
home finance. 

The principal purposes underlying the Fed
eral Government's early housing policy were 
the facilitation of credit and the relief of de
pressed economic conditions. Thus the 1934 
National Housing Act was aimed primarily at 
revitalizing the Nation's credit machinery 
by stimulating greater activity in the home 
finance community. In establishing the low
rent public housing program in 1937, Federal 
housing policy took a somewhat different turn 
by aiming primarily at the provision of hous
ing for lower-income families. Even here, how
ever, a major purpose also was economic-to 
relieve unemployment in the construction 
trades. 

In the years that followed, the focus of Fed
eral housing activity changed to one of em
phasis on meeting the housing needs of Ameri
can families. In 1949, the goal of "a decent 
home and a suitable living environment for 
every American family" was enunciated as the 
national housing objective toward which Fed
eral housing policy was to be directed. By 
1968, when the landmark Housing and Urban 
Development Act was passed, the goal of pro
ducing housing in volume, particularly for 
families that could not afford housing pro
vided through the ordinary channels of the 
marketplace, had become a matter of national 
concern and major priority. 

When the Federal Government first became 
significantly involved in the housing field, an 
opportunity was presented to effect salutary 
changes in the existing discriminatory prac
tices of the private housing and home finance 
industry. It was an opportunity that was lost. 
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Early Federal policy in the housing field ac
cepted and even magnified the attitudes of 
private industry. FHA, for example, not only 
acquiesced in discriminatory private industry 
practices, but encouraged them, to the point of 
recommending a model racially restrictive 
covenant to insure against what the agency 
called "inharmonious racial groups". The Fed
eral Home Loan Bank Board and the Home 
Owners' Loan Corporation openly espoused 
policies favoring racial residential exclusion. 

In public housing the Federal Government 
adopted a different policy-one based on the 
equitable participation of minorities, not only 
as tenants, but also in construction and man
agement. But equitable participation was not 
construed to preclude segregation and the ma
jority of public housing projects produced 
during the first 25 years of the program's op
eration were either all-black or all-white. Until 
1962, this was regarded as a matter strictly 
within the discretion of local public housing 
authorities. This was so despite the fact that 
numerous Federal court decisions had made it 
clear that such segregation was in violation of 
the U.S. Constitution.2 Even in newer pro
grams, such as urban renewal, established in 
1949 with the purpose of revitalizing the Na
tion's cities, discriminatory housing practices 
by private redevelopers benefiting from Gov
ernment subsidies were not deemed a matter 
in which Government should interfere. 

By the early 1960's, Federal policy had pro
gressed to the point where open occupancy was 
considered desirable but not obligatory. No 
agency concerned with housing and urban de
velopment had adopted any measure to assure 
that this policy was carried out in fact. In 
1959, it was estimated that less than 2 percent 
of the new houses provided in the postwar 
years through FHA mortgage insurance had 
been available to minorities.3 

B. Executive Order on Equal Opportunity 
in Housing 

On November 20, 1962, President Kennedy 
issued an Executive order on equal opportunity 

2 See e.g., Detroit Housing Commission v. Lewis, 226 
F. 2d. 180 (6th Cir. 1955); Heyward v. Public Housing 
Administration, 238 F. 2d. 689 (5th Cir. 1956). 

• 1961 Commission Report, at 63. 

in housing,4 directing: "all departments and 
agencies in the executive branch of the Federal 
Government, insofar as their functions relate 
to the provision, rehabilitation, or operation 
of housing and related facilities, to take all 
action necessary and appropriate to prevent 
discrimination because of race, color, creed, or 
national origin." 5 

Although the order was couched in broad 
terms, it was, in fact, limited in scope. This 
was true in at least two senses. First, its com
mand of nondiscrimination by no means af
fected all housing in ".17hich the Federal Gov
ernment was involved. For example, in the 
area of home financing, the order was limited 
to housing "provided in whole or in part by 
loans . . . insured, guaranteed, or other
wise secured by the credit of the Federal Gov
ernment. . . . " 6 Thus housing provided 
through mortgage insurance by the Federal 
Housing Administration (FHA) or loan guar
antees by the Veterans Administration (VA) 
-representing some 25 percent of the new 
housing market and less than 1 percent of the 
Nation's entire housing inventory-was made 
subject to a nondiscrimination requirement. 
But the great bulk of housing units-those 
conventionally [non-FHA or VA] financed by 
mortgage lending institutions whose deposits 
or accounts are insured by the Federal Govern
ment-were excluded from coverage.7 

S'econd, the principal content of the order, 
as set forth in section 101, related almost en
tirely to housing provided through Federal aid 
agreements executed after the order's effective 
date of November 20, 1962. Thus, existing 
housing that previously had received Federal 
assistance ~nd housing that was still receiving 
such assistance were unaffected by section 101 
if the assistance agreement has been entered 
into before the order was issued. Moreover, 
housing not yet even built was, in many cases, 
unaffected by section 101 for the same reason. 
This was of particular significance in connec-

• Executive Order No. 11063 (1962). 
• Sec. 101. 
0 Sec. l0l(a) (iii). 
7 The institutions involved are commercial and mutual 

savings banks and savings and loan associations. For a 
discussion of the relationship of Federal agencies to 
these institutions see sec. V, infra. 
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tion with the urban renewal and public hous
ing programs because of the long time lag 
between execution of the agreement for Fed
eral financial assistance and the ultimate con
struction and occupancy of the housing so 
aided.8 The critical cutoff date for purposes of 
section 101 of the Executive order, it must be 
emphasized, was the date on which the finan
cial assistance was agreed to be given, not the 
date on which the housing was constructed or 
occupied, nor even the date on which money 
changed hands. 

Housing provided under pre-Executive order 
Federal aid agreements was covered by section 
102 of the order, known popularly as the "good 
offices" section.9 Although it expressly author
ized litigation and other appropriate action, 
as well as good offices, to bring an end to dis
crimination in pre-order housing, no enforce
ment action was ever taken. And experience 
under the Executive order made it clear that 
the use of "good offices" alone was inadequate 
to obtain compliance.10 

C. Title VI of the Civil Rights Act of 1964 
On July 2, 1964, the Civil Rights Act of 

1964, containing Title VI, was enacted by Con
gress and signed into law. Title VI provides a 
broad guaranty of nondiscrimination with re
spect to federally assisted programs. It states : 
"No person in the United States shall, on the 
ground of race, color, or national origin, be 
excluded from participation in, be denied the 
benefits of, or be subjected to discrimination 
under any program or activity receiving Fed
eral financial assistance." 11 

• For example, in the urban renewal program the 
lapse of time between the execution of the loan and 
grant contract and the ultimate completion of the proj
ect may be as long as 8 years or more. 

• Sec. 102 directs Federal departments and agencies 
"to use their good offices and to take other appropriate 
action permitted by law, including the institution of 
appropriate litigation, if required, to promote the aban
donment of discriminatory practices with respect to 
residential property and related facilities hereto/ ore 
provided with Federal financial assistance...." (Italic 
added.) 

'° For a discussion of the comparative ineffectiveness 
of the use of "good offices," and the legal basis for more 
forceful action under sec. 102, see Sloane, One Yewr's 
Experience: Current and Potential Impact of the Hous
ing Order, 32 Geo. Wash. L. Rev. 457 (1964). 

"Sec. 601. 

Title VI extended nondiscrimination re
quirements to many of the urban renewal and 
public housing units left uncovered by section 
101 of the Executive order. Pursuant to regu
lations implementing Title VI 12, all urban re
newal projects that had not yet reached the 
land disposition stage 13 by January 4, 1965 
(the date when the regulations became effec
tive) were subject to the nondiscrimination 
requirements of Title VI, regardless of the date 
on which the financial assistance agreement 
was executed. Since the time lag between exe
cution of the assistance agreement and disposi
tion of the urban renewal land frequently is 5 
years or more, and since the urban renewal 
program had only begun to have a significant 
impact in terms of project completion by 1964, 
Title VI had the effect of s1:1,bjecting the great 
bulk of urban renewal activity to the require
ment of nondiscrimination.14 

In public housing, .all low-rent projects still 
receiving Federal assistance in the form of 
annual contributions on January 4, 1965, were 
made subject to the requirements of Title VI, 
regardless of the date on which the annual 
contributions contract was executed. This 
meant that virtually every public housing proj
ect authorized since 1937, when the program 
was initiated, was subject to the mandatory 
requirements of Title VI. 

The principal programs for which section 
102 of the Executive order was still a live 
issue after Title VI was enacted were those in
volving assistance solely in the form of in
surance or guarantees. Section 602 of Title VI, 
which is the implementing provision of that 
law, expressly excludes from coverage, "a con
tract of insurance or guaranty." This meant, 
for example, that apartment houses built with 
the aid of pre-Executive order FHA insurance 
agreements, but still receiving the benefits of 
that insurance, were excluded from Title VI 

u 29 Fed. Reg. 16280 (1964). 
" In the urban renewal program land typically is 

acquired by a local public agency, cleared, and then 
disposed of to private redevelopers for a fair market 
price. 

14 For example, by the end of 1962, only 86 projects 
had been completed, while more than a thousand proj
ects, already under assistance agreements, were in 
various stages of planning and execution. U.S. Housing 
~nd Home Financial Agency, Annual Report, 280 
(1962). 
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coverage. It also meant that housing conven
tionally financed by federally insured mort
gage lending institutions continued to be out
side the scope of Federal nondiscrimination 
requirements.15 

D. Title VIII of the Civil Rights Act of 
1968 

In 1968 Congress acted again, closing both 
coverage gaps that had existed under the Exec
utive order and under Title VI. On April 11, 
1968, Congress passed Title VIII of the Civil 
Rights Act of 1968, providing: "It is the policy 
of the United States to provide, within con
stitutional limitations, for fair housing 
throughout the United States." 16 

The Act provided coverage in phases. The 
first phase, extending to the end of 1968, pro
vided for coverage identical to that in section 
101 of the Executive order on equal oppor
tunity in housing-that is, housing provided 
under Federal aid agreements entered into 
after November 20, 1962.17 The second phase, 
covering the period January 1, 1969 through 
December 31, 1969, extended coverage gen
erally to private, nonf ederally assisted housing 
except single-family housing and buildings 
containing no more than four housing units, 
one of which is occupied by the owner.18 A 
further exception permits religious organiza
tions to sell or rent housing to persons of the 
same religion and permits private clubs to 
limit occupancy to their members.19 The third 
phase, which went into effect on January 1, 
1970, further broadens coverage by limiting 
the exception of single-family housing to such 
housing sold or rented without the use of a 
real estate broker.20 In view of the fact that 

15 Robert F. Kennedy, then Attorney General, in ex
plaining the meaning of the exclusionary language of 
sec. 602, said: 

"Section 602 would not apply to any contracts of in
surance or guaranty. Among the kinds of insurance or 
guaranty which are excluded from section 602 by the 
quoted language are insurance of bank deposits by the 
Federal Deposit Insurance Corporation and the Fed
eral Savings and Loan Insurance Corporation." (110 
Cong. Rec. 9763 (1964).) 

,. Sec. 801. 
n Sec. 803(a)(l). 
18 Sec. 803(b). 
10 Sec. 807. 
'° Sec. 803(b). 

the great majority of single-family housing is 
sold or rented through a broker, this provision 
has the effect of bringing most single-family 
housing within the coverage of Title VIII. Title 
VIiI also expressly prohil;>its discrimination in 
financing of housing,21 the advertising of hous
ing for sale or rent,22 and the provision of 
brokerage services.23 Further, the practice of 
"blockbusting" is prohibited.24 

While under the Executive order on equal 
opportunity in housing and Title VI of the 
Civil Rights Act of 1964 only a small fraction 
of the Nation's housing inventory of some 70 
million units was covered, under Title VIII 
nearly 80 percent is now subject to a Federal 
nondiscrimination requirement. 

If the Executive order and Title VI are weak 
in coverage, however, their strength is in the 
sanctions available for enforcement. Both pro
vide for enforcement through the leverage of 
the substantial assistance provided through 
Federal housing and urban development pro
grams. Thus, if discrimination persists the 
"recipients," 25 such as FHA-aided builders, 
local urban renewal agencies, and local public 
housing authorities, may be debarred from re
ceiving the benefits of these programs. This is 
a potentially powerful enforcement weapon. 

Under Title VIII, by contrast, while coverage 
is a strong point, enforcement is weak. In 
fact, enforcement is limited largely to resort 
to litigation, either by the person discrimi
nated against or by the Department of Justice 
in the case of "pattern or practice" lawsuits. 
In housing, where the need for relief is fre
quently urgent, the time involved in litigation, 

21 Sec. 805. 
22 Sec. 804(c). 
23 Sec. 806. 
•• Sec. 804(e). "Blockbusting" is defined under the 

statute as: "For profit, to induce or attempt to induce 
any person to sell or rent any dwelling by representa
tions regarding the entry or prospective entry into the 
neighborhood of a person or persons of a particular 
race, color, religion, or national origin." 

•• The term "recipient" is defined in HUD's Title VI 
regulations to include: Any State, political subdivision 
of any State, any public or private agency, institution, 
organization, or other entity, or any individual, to 
whom Federal financial assistance is extended, directly 
or through another recipient, for any program or activ
ity,_ or who otherwise participates in carrying out such 
program or activity. 24 C.F.R. 12(f). 
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as well as the cost, make it a relatively in
effective enforcement mechanism. 

The Department of Housing and Urban De
velopment is charged with the principal re
sponsibility for enforcement and administra
tion of the fair housing law, but the only 
weapons expressly at its command are "in
formal methods of conference, conciliation, 
and persuasion".26 

The Secretary of Housing and Urban Devel
opment also is directed to "administer the pro
grams and activities relating to housing and 
urban development in a manner affirmatively 
to further the policies of this title." 2

• In addi
tion, all other executive departments and 
agencies are directed to administer their own 
programs and activities relating to housing in 
the same manner and also to "cooperate with 
the Secretary ( of Housing and Urban Develop
ment) to further such purposes." 28 The use 
made by HUD and other relevant departments 
and agencies of these two broad directives 
from Congress is a key determinant of the 
success of the fair housing- law. 

E. .Jones v. Mayer 

On June 17, 1968, 2 months after the Fed
eral fair housing law had been enacted, the 
U.S. Supreme Court, in Jones v. Mayer and 
Co.,29 held that a provision of an 1866 civil 
rights law "bars all racial discrimination, pri
vate as well as public, in the sale or rental of 
property." 30 The statute, which was enacted 
under the authority of the 13th amendment, 
says: "All citizens of the United States shall 
have the same right, in every State and Terri
tory, as is enjoyed by white citizens thereof 
to inherit, purchase, lease, sell, hold, and con
vey real and personal property." 

The Court held that this statute represented 
a valid exercise of the power of Congress to 
enforce the 13th amendment, which outlawed 
slavery, and that it barred all racial discrimi
nation in housing. The Court said: " . . . 
when racial discrimination herds men into 
ghettos and makes their ability to buy prop-

•• Sec. 810(a). 
21 Sec. 808(e) (5). 
"Sec. 808(d). 
20 392 U.S. 409 (1968). 
30 Id., at 413. 

erty turn on the color of their skin, then it too 
is a relic of slavery." 31 

The Jones decision rendered all housing, 
with no exception, open without regard to 
race, at least as a matter of legal right. Again, 
however, the means' available to secure this 
right in fact are limited at present to litigation 
by persons discriminated against. 

There is, then, a full and complex array of 
laws which, taken together, provide broad pro
tection against racial discrimination in hous
ing. While the main enforcement mechanism 
is litigation, in many cases opportunities are 
afforded for assuring compliance by means 
other than this time-consuming and burden
some process. The laws also afford authority 
for a coordinated Federal effort by all depart
ments and agencies that have programs and 
activities relating to housing. These would in
clude not only the Department of Housing and 
Urban Development, but also agencies such as 
the Veterans Administration, which adminis
ters a home loan guaranty program; financial 
regulatory agencies, which supervise and bene
fit the great majority of the Nation's mortgage 
lending institutions ; the General Services Ad
ministration, which is responsible for deter
mining where and under what conditions most 
Federal installations shall be located; and the 
Department of Defense which, through the 
economic benefits generated by the presence 
of military installations, can be a strong in
fluence on housing patterns in many commun
ities throughout the Nation. Further, the De
partment of Justice, through its authority to 
bring pattern or practice suits, can play a key 
role. The current and potential role of each of 
these Federal departments and agencies will 
be discussed in detail. 

II. The Department of Housing and 
Urban Development 

The Department of Housing and Urban De
velopment (HUD) is the key Federal agency 
in the effort to end housing discrimination and 
to secure an open housing market in fact as 
well as in legal theory. Congress, in addition to 
giving HUD principal fair housing responsi
bility, has placed in it responsibility for ad
ministering the great majority of federally as-

31 Id., at 442. 

142 



sisted housing programs, including programs 
aimed at meeting the housing needs of lower
income families, a disproportionate number of 
whom are minority group members. 

To carry out the variety of civil rights re
sponsibilities of the Department, Congress has 
provided HUD with an additional Assistant 
Secretary.32 HUD is the only Federal depart
ment or agency apart from the Department of 
Justice whose chief civil rights officer is at 
this level in the agency hierarchy. This means 
that HUD's civil rights chief is of the same 
rank as those who administer programs and 
can participate on an equal footing in dis
cussions with the secretary concerning key 
agency policy. 

Among the responsibilities of the Assistant 
Secretary for Equal Opportunity are the follow
ing: Title VIII of the Civil Rights Act of 1968; 
Title VI of the Civil Rights Act of 1964 ; Exec
utive Order 11063 ( equal opportunity in hous
ing) ; Executive Orders 11246 and 11375 
(nondiscrimination in employment under Gov
ernment contracts); and Executive Order 
11478 (nondiscrimination in Federal employ
ment). 

In addition to these specific duties, the As
sistant Secretary is charged with the following 
overall civil rights responsibility within the 
Department: 

"[He] serves as the principal advisor to the Secretary 
on all matters relating to equal opportunity in housing, 
facilities, employment, husip.ess opportunity, and all 
civil rights and other matters l".elating to equal oppor
tunity. He also is responsible for assuring that all 
Department policies, procedures, issuances, and activ
ities effect and promote equal opportunity for all, and 
he exercises a special affirmative duty in this regard 
under Title VIII.33 

Since enactment of Title VIII in April 1968, 
two persons have occupied the position of As
sistant Secretary for Equal Opportunity : 
Walter B. Lewis, who was appointed in No
vember 1968 and served until February 1969, 
and Samuel J. Simmons, the incumbent.34 

32 Sec. 808 (h). 
33 HUD Handbook No. 1160.lA, Organizations: "As

sistant Secretary for Equal Opportunity," September 
1969, at 1. [Hereinafter referred to as "Handbook 
1160.lA".] 

•• Mr. Lewis previously had been Director of the Fed
eral Programs Division of the U.S. Commission on Civil 
Rights. Mr. Simmons previously had been Director of 
the Field Services Division of the U.S. Commission on 
Civil Rights. 

A. Organization and Staffing 
To carry out the various civil rights respon

sibilities under the jurisdiction of the Assist
ant Secretary for Equal Opportunity, Congress 
appropriated $6 million for fiscal year 1970.35 

Of this amount, more than $5.5 million is al
located for the salaries of the 313 equal op
portunity staff positions, of which 224 are de
voted to fair housing activities.36 Other staff 
members are occupied with such matters as 
in-house employment, contract compliance, 
promoting minority business entrepreneur
ship, and general administration. For fiscal 
year 1971, the President requested $11.3 mil
lion, a substantial increase in appropriations 
for HUD's equal opportunity program. This 
would have permitted an increase in the num
ber of positions to 407, of which 276 would 
have been to administer fair housing. Congress 
however, approved only $8 million, $2 million 
more than the previous year's appropriation, 
but $3.3 million less than the President h~d 
requested.37 

I. CENTRAL OFFICE 
As currently organized, the central office 

for equal opportunity consists of the immedi
ate office of the Assistant Secretary and seven 
offices under his direction.38 For fiscal year 
1970, the Assistant Secretary's immediate of
fice had 11 authorized positions including that 
of the Deputy Assistant Secretary held by 
Malcom Peabody, Jr. 

The other seven offices under Mr. Simmon's 
direction w~re as follows : 

Departmental Equal Opportunity Office 
-seven positions 

35 The President requested $10.5 million, nearly twice 
the amount Congress actually appropriated. 

,. Statement of Samuel J. Simmons, Assistant Secre
tary for Equal Opportunity, at a meeting with the 
members of the Committee on Compliance and Enforce
ment, Leadership Conference on Civil Rights, Apr. 7, 
1970. As of Apr. 30, 1970, 246 of the 313 positions actu
ally were filled. Letter from George Romney, Secretary 
of Housing and Urban Development, to Howard A. 
Glickstein, Staff Director, U.S. Commission on Civil 
Rights, attachment A, Aug. 10, 1970. 

31 The President vetoed the fiscal year 1971 HUD 
appropriations hill and as of Aug. 15, 1970, the hill was 
still pending. 

38 See Organization Chart, Assistant Secretary for 
Equal Opportunity, August 1969. 
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Program Planning and Evaluation Office 
-three positions 

Administrative Office-nine positions 
Education and Training Office-eight po

sitions 
Office of Housing Opportunity-19 posi

tions 
Office of Assisted Programs-22 positions 
Office of -Contract Compliance and Employ

ment Opportunity.-13 positions.39 

Of these seven offices, two---the Office of 
Housing Opportunity and the Office of Assisted 
Programs-have the main responsibility for 
carrying out programs to assure fair housing. 
The Office of Housing Opportunity is respon
sible for administering Title VIII. Its director, 
a GS-17 currently is Kenneth F. Holbert. The 
Office o/ Assisted Programs is responsible for 
in!3uring that the programs and activities of 
the Department operate affirmatively to 
further the goals of equal opportunity.40 Its di
rector, a GS-16, is Lloyd Davis. 

2. REGIONAL OFFICES 
HUD currently maintains six regional offices 

in the continental United States.41 Each re
gional office has an Assistant Regional Admin
istrator for Equal Opportunity, who advises 
the Regional Administrator on equal opportun
ity matters and is responsible to him for ad
ministering and enforcing civil rights laws 
within the Department's jurisdiction.42 Just as 
the status of the Department's chief civil 
rights officer in the central office has been 
elevated from Director of Equal Opportunity 
to Assistant Secretary for Equal Opportunity, 
so the status of the chief civil rights officer in 
the field has been similarly raised from Assist
ant to the Regional Administrator to Assistant 
Regional Administrator. 

The equal opportunity organization in the 
regional offices is as follows : A total of 30 
positions is provided for the immediate staffs 
of the assistant regional administrators and 
their deputies. In addition, each of the Assist
ant Regional Administrators for Equal Oppor-

19 HUD, Equal Opportunity, Summary of Estimated 
Employment (undated). 

40 Handbook 1160.lA, at 17. 
" In accordance with a Presidential directive, these 

will be exp~nded to 10 regional offices later in 1970. 
HUD Transmittal Notice 1170.1 CHG 8, par. 170, 

Aug. 28, 1969. 

tunity maintains the following units within 
their offices : 

Housing Opportunity Division-95 posi
tions. 

Assisted· Programs Division-38 positions. 
Contract Compliance and Employment Op

portunity Division-50 positions. 
. There also are positions for eight equal op

portunity representatives who act as the ARA's 
representatives in advising and assisting local 
groups and individuals.43 HUD is planning to 
establish "area offices" in 23 cities later this 
year. These area offices will be manned by 
about 70 equal opportunity staff members/' in 
addition to program staff, who will have de
cisionmaking authority, leaving the regional 
offices with responsibility for postaudit re
views.45 

As in the case of most other departments 
and agencies, the- Assistant Secretary does 
not maintain· line authority over the region
al equal opportunity staff.46 The ARA is not 
appointed by the Assistant Secretary but by 
the Regional Administrator; the Assistant Sec
retary has only the right of veto. Furthe:, 
the ARA has the power to select his own staff 
subject to the approval of the Regional Ad
ministrator. The Assistant Secretary has no 
official role in this selection process. In addi
tion, the ARA reports formally to the Regional 
Administrator, not to the Assistant Secretary 
for Equal Opportunity. It should be made clear, 
however, that the status of the Assistant Sec
retary for Equal Opportunity is identical to 
program Assistant Secretaries in this regard. 
None maintains line responsibility over re
gional staff.47 

0 Id., at par. 172. See Organization Chart, Regional 
Office, Equal Opportunity Office, August 1969. Accord
ing to HUD, these positions will not be filled. Romney 
letter, supra note 36. 

"There will be approximately 50 professionals and 20 
clericals. Romney letter, supra note 36. 

.. Statement of Samuel J. Simmons, supra note 36. 
See also Romney letter, supra note 36. 

.. This is in contrast to the procedure of the Depart
ment of Health, Education, and Welfare, where the 
Director of the Office for Civil Rights holds the power 
to select all civil rights staff members, both in the field 
and in the central office. These staff members also re
port directly to him. 

41 Romney letter, supra note 36. 

0 
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B. Administration and Enforcement 
of Federal Fair Housing Law 

While organization and staffing reveal some
thing about an agency's capacity to carry out 
assigned civil rights responsibilities, closer ex
amination is necessary to determine the effec
tiveness of the agency's program. The relevant 
inquiries include what overall goals the agency 
has set what enforcement priorities it has es
tablish;d to make most effective use of avail
able staff and mechanisms, what use it makes 
of its own assistance programs to promote 
maximum compliance with civil rights laws, 
and what its activities are in areas other than 
enforcement to promote full compliance. In the 
case of HUD, answers to these questions sug
gest that effective administration and enforce
ment of the various civil rights laws relating 
to fair housing have not yet been achieved : 
that HUD has barely begun to use the variety 
of available enforcement techniques and strat
egies at its command. 

I. GOALS AND POUCY 
One major question that arises under Title 

VIII is the definition of "fair housing". Under 
a narrow definition of the term, HUD would 
attempt only to provide redress for individual 
homeseekers who have been discriminated 
against. Under a broader definition, HUD 
might establish as a goal opening of access to 
housing to minority groups throughout metro
politan areas. 

If a narrow definition were adopted, HUD's 
major effort in implementing the law would 
focus on the resolution of complaints. Under 
the broader definition, a much wider range of 
enforcement activities could be undertaken. 

As late as February 1970, nearly 2 years 
after the enactment of Title VIII, HUD's Di
rector of the Office of Housing Opportunity 
conceded that this basic question had not been 
explicitly faced and answered.48 Six months 
later, HUD informed the Commission that: 
"The Department has established as its goal 
the creation of open communities which will 
provide an opportunity for individuals to live 
within a reasonable distance of their job and 

.. Interview with Kenneth Holbert, Director, Office of 
Housing Opportunity, HUD, Feb. 18, 1970. 

daily activities by increasing housing options 
for low-income and minority families." 49 

An examination of the activities HUD has 
undertaken to implement Title VIII and the 
way it has carried them out suggests that as 
of June 1970 a narrower approach was being 
followed. 50 

2. TITLE VIlI ACTIVITIES 
Principal responsibility within the Office of 

the Assistant Secretary for Equal Opportunity 
for the administration and enforcement of Title 
VIII lies with the Office of Housing Oppor
tunity. As noted earlier, this office consists of 
19 professional and clerical staff members in 
Washington and 95 staff positions in the vari
ous regional offices throughout the country. In 
view of the variety of responsibilities imposed 
by Title VIII, a nationwide staff of less than 
120 is clearly inadequate. Given the paucity 
of staff resources a serious question arises, 
as to whether they have been used as well 
as they might have been. 

The enforcement priorities that have been 
developed have placed primary emphasis on 
the processing of individual complaints.51 This, 
in the Commission's view, makes it unlikely 
that significant changes in the policies and 
practices of the housing industry can be 
brought about in the reasonably foreseeable 
future or that the growing trend toward racial 
residential segregation can be reversed. 
a. Complaints 

Section 810 of the Civil Rights Act of 1969 
assigns HUD the responsibility for processing 
Title VIII complaints. The only authority given 
to HUD to eliminate or correct discrimina
tory housing practices, however, is "by infor
mal methods of conference, conciliation, and 
persuasio·n." 52 HUD has no authority to issue 
cease and desist orders, nor is it empowered 
to institute litigation against parties it has 
found to discriminate. 53 

•• Romney letter, supra note 36. 
.. HUD contends that it is following a "broader defi

nition." Id. 
01 As HUD told the Commission, "When the Office of 

Housing Opportunity was established * * * it was de
termined that one of the top priorities had to be de
velopment of a system for processing individual com
plaints." Id. 

112 Sec. 810(a). 
03 Pursuant to sec. 813(a), lawsuits may be brought 

by the Attorney General in cases involving a pattern or 
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During the calendar year 1969, a total of 979 
complaints under Title VIII were received.54 

According to HUD, as of April 1970, about 
270 had been dismissed without investigation 
and about 100 of the 176 cases the Secretary 
determined to resolve had been successfully 
conciliated.55 The rest were in various stages 
of processing.56 One major reason for the lack 
of greater success in resolving complaints 
under Title VIII undoubtedly is the absence of 
strong enforcement authority in HUD. In the 
event that "conference, conciliation, and per
suasion" do not succeed, HUD has four addi
tional courses of action available to it: It may 
recommend to the Attorney General that he 
bring a lawsuit, refer the matter to the At
torney General for any other appropriate ac
tion, institute proceedings under Executive 
Order 11063 or Title VI of the Civil Rights Act 
of 1964, where they apply, or inform other 
Federal agencies which have an interest in 
the subject matter of the complaint.57 

It also is noteworthy that the number of 
complaints that have been received in the 2 
years since Title VIII was passed is not im
pressive-fewer than 1,500.58 One reason for 

practice of resistance, or when a denial of the rights 
assured under Title VIII raises an issue of general pub
lic importance." 

.. In all, a total of 1,321 complaints have been received 
by HUD from passage of Title VIII through April 1970. 
Romney letter, supra note 36. 

"'Statement by Samuel J. Simmons, supra note 36. 
See also Romney letter, supra note 36. 

.. According to HUD, conciliation agreements are 
aimed at much more than individual relief for the com
plaint. They also involve institutional relief or affirma
tive action by the respondent to overcome the effects of 
his past discrimination. In addition, reporting require
ments and provisions for compliance reviews are a part 
of almost all conciliation agreements. The result, HUD 
states, is that the processing of a complaint is not 
necessarily a "narrow" remedy but can be a means for 
opening an entire facility or development, or a whole 
complex of apartments managed by a specific firm or 
real estate broker to minorities protected py the law. 
Romney letter, supra note 36. 

07 24 C.F.R. 71.36. 
.. EEOC, by contrast, received more than 8,000 em

ployment complaints during its first year of operation. 
The disparity cannot be attributed to differences in 
complaint procedures since EEOC's are as cumbersome 
as HUD's. One reason may be tlie subject matter in
volved. That is, persons seeking housing generally have 
an immediate need and cannot afford the delays involved 
in the time-consuming complaint process. 

this may be the cumbersome procedures that 
must be followed under the statute. In hous
ing, where the need for relief is often immedi
ate, complex and time-consuming complaint 
procedures are likely to stifle complaints. Pur
suant to section 810(b), complaints must be 
verified. Under thfa provision' HUD requires 
notarization.59 Following receipt of a ·com
plaint, HUD has 30 days in which to investigate 
the case and give written notice to the com
plainant whether or not the Department in
tends to resolve it. 60 Within that period, a copy 
of the complaint is forwarded to the party who 
is alleged to have discriminated. He has 20 days 
in which to answer.61 The answer must also be 
verified.62 

Further, where a State or local fair housing 
law provides rights and remedies which are 
"s_ubstantially equivalent" to those under the 
Federal fair housing law, HUD is obligated to 
notify the appropriate State or local agency of 
the complaint and to take no further action if 
the State or local agency begins proceedings 
within 30 days.63 If HUD determines that under 
the circumstances of the particular case, the 
protection of the rights of the parties or the 
interests of justice require it, the Department 
may proceed on its own.6~ 

A complainant also has the right to bring 
private court action if voluntary compliance 
has not been obtained.65 Further,. a complainant 
may bypass the administrative process entirely 
and institute litigation in the first instance.66 

The statute directs the courts, however, to 
"continue" sµch cases "if the court believes 
that the conciliation efforts of the Secretary or 

.. According to HUD, "The 'requirement' of notariza
tion was adopted because of the interpretation of the 
Department of Justice. There is no requirement that a 
complaint be sworn to at the time of filing. The use of 
a notary public is not necessary. Most complaints are in 
letter form and are verified under oath subsequently by 
HUD investigators. In addition, the majority of com
plainants have filed their own compJaints without the 
assistance of a lawyer." Romney letter, supra note 36 . 

00 24. C.F.R. 71.21(a). 
"' 24 C.F.R. 71.17. 
•• Sec. 810(b). 
•• Sec. 810(c). 
.. Sec. 810(c). 
"'Sec. 810(d). 
.. Sec. 812. 
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a State or local agency are likely to result in 
satisfactory settlemen." 67 

Most complaint activities are carried out by 
the six regional HUD offices, not by the cen
tral office.68 Thus, the Assistant :j:?,egional Ad
ministrator for Equal Opportunity and his 
staff handle the complaint process· of acknow
ledgment, investigation; and conciliation. If 
a complaint involves possible violations of Title 
VI or of Executi~e Order 11063, action to bring 
about compliance is theoretically to be handled 
by the Assisted Programs Division in the 
regional office. But in fact, Title VIII staff 
handles these complaints as well, in the same 
manner as complaints involving nonfederally 
assisted housing.69 

(I) Referral to the Attorney General 
In cases where it is determined that com

plaints cannot be conciliated, one of the courses 
of action available to HUD is referral to the 
Attorney General for litigation or other ap
propriate action. The decision on whether 
particular complaints should be referred to 
the Attorney General is made by the Assistant 
Secretary for Equal Opportunity with the con
currence of the Office of General Counsel. As 
-of April 1970 HUD had referred 33 cases to 
the Attorney General. According to Mr. Sim
mons, 22 such referrals have resulted in law
suits.70 

(2) Referral to State and Local Agencies 
As noted earlier, where a State or local fair 

housing law provides "substantially equival
ent" rights and remedies to those under the 
Federal fair housing law, HUD is required to 
refer complaints to the appropriate State or 
local agency. Key questions arise concerning 
the meaning of the term "substantially equiva
lent" and the standards by which it shall be 

•T Sec. 812. 
08 The central office provides backup assistance in par

ticularly complex cases. Romney letter, supra note 36. 
•• HUD explains this on the ground that these cases 

have generally involved FHA-insured housing on the 
private market. Id. Further, HUD states that if con
ciliation failed, the matter would be referred to the 
Assisted Programs Division for possible enforcement 
action. Id. 

To Statement of Samuel J. Simmons, supra note 36. 
The 22 referrals are counted as three by the Depart
ment of Justice in that one case involved 16 defend
ants, another involved five defendants, and the third 
involved one defendant. 

determined. Shortly after Title VIII was en
acted, Robert C. Weaver, then Secretary of 
HUD, stated that the question of whether 
States or localities satisfy the "substantially 
equivalent" criterion would be answered on 
the basis of an evaluation of their perform~nce, 
not by their statutes alone.71 

In the more than 2 years since Title VIII 
was enacted, HUD has not developed standards 
with which to determine the adequacy of per
formance by State or local agencies. Nonethe
less, as of March 1970 HUD was referring com
plaints to 21 of the 26 States that have fair 
housing laws.72 An examination of their sta
tutes has been the basis for determining if 
these States provide "substantially equivalent" 
rights and remedies. No effort" has yet been 
made to determine whether their performance 
is satisfactory. According to Mr. Simmons, 
recognition of these State laws as "substan
tially equivalent" is temporary. Plans have been 
made for more intensive examination of their 
operations, including such matters as budget
ing, staff resources, and training.73 Of the 979 
Title VIII complaints received by HUD during 
1969, 7 4 were referred to these States. Of the 
hundreds of cities and the District of Columbia 
that maintain fair housing laws, however, 
HUD has not referred any complaints because 
the Department's Office of General Counsel has 
not yet completed its analysis of local ordin
ances.74 

T, Statement of Robert C. Weaver, Secretary, Depart
ment of Housing and Urban Development, at a meeting 
with representatives of private civil rights organiza
tions, April 1968. 

12 The States to which HUD refers complaints are as 
follows: Alaska, California, Colorado, Connecticut, Del
a ware, Hawaii, Indiana, Kentucky, Massachusetts, 
Michigan, Minnesota, Nebraska, New Hampshire, New 
Jersey, Nex Mexico, New York, Ohio, Pennsylvania, 
Rhode Island, Vermont, Wisconsin. In addition, referral 
to the States of Idaho, Iowa, Oregon, and Washington, 
is under study. HUD has decided not to refer com
plaints to Maine because it does not have an enforce
ment agency. 

73 Statement of Samuel J. Simmons, Assistant Sec
retary for Equal Opportunity, at a meeting with the 
members of the Committee on Compliance and En
forcement, Leadership Conference on Civil Rights, Apr. 
7, 1970. As of August 1970, performance standards 
for determining equivalency were in the process of 
clearance. Romney letter, supra note 36. 

" Romney letter, supra note 36. 
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b. Noncomplaint Activities 
While processing of complaints is only one 

of HUD's responsibilities under the fair hous
ing law, the Office of Housing Opportunity has 
devoted itself to this aspect of its work almost 
to the exclusion of all others, 
(1) Section 808(d) 

Section 808(d) of the fair housing law pro
vides: 

"All executive departments and agencies shall ad
minister their pro·grams and activities relating to hous
ing and urban development in a manner affirmatively to 
further the purposes of this title, and shall cooperate 
with the Secretary to further such purposes. 

This provision offers HUD an opportunity 
to exercise a leadership position in bringing 
the resources of other agencies to bear on the 
effort to achieve an open housing market. Dur
ing the first year following enactment of Title 
VIII, little was done to give meaning to this 
broad congressional mandate. Over recent 
months, however, HUD has begun to make 
significant efforts in two areas. 

In May 1968, President Lyndon B. Johnson 
requested all Federal departments and agen
cies to submit reports on their current and 
proposed activities to further the purposes of 
Title VIII. More than 72 agencies did so.75 A 
summary of the reports was prepared by HUD, 
as well as tentative recommendations for ways 
in which current and proposed activities could 
be strengthened. The HUD report, however, 
remained in HUD files and was shared neither 
with the President nor with any of the de
partments and agencies whose activities were 
discussed. 

In June 1968 HUD convened a meeting of 
representatives from dep~rtments and agen
cies which administer programs having a major 
impact on housing. According to HUD, the 
discussions at this meeting together with the 
information provided in the reports from de
partments and agencies pointed up the need to 
develop uniform Government policy in a num
ber of areas common to various Federal pro
grams. These areas were : mortgage lending by 
institutions that are federally benefited and 

70 Letter from Samuel J. Simmons, Assistant Secretary 
for Equal Opportunity, Department of Housing and 
Urban Development, to Howard A. Glickstein, Acting 
Staff Director, U.S. Commission on Civil Rights, Aug. 
29, 1969. 

supervised; site selection for Federal installa
tions, housing programs for Federal employees; 
relocation of persons displaced by Government 
action; site selection and other problems re
lated to Federal programs for the financing 
or provision of housing; and housing concerns 
as a part of the Federal contract compliance 
program.76 

Despite HUD's recognition of need, little 
was done to develop the uniform Government 
policy that was called for. More than a year 
after the June 1968 meeting was held, HUD 
informed the Commission that the establish
ment of interagency committees to develop 
specific actions to implement Title VIII was 
still in the planning stage. 77 

•• Id. 
"HUD reported, however, that it had worked infor

mally with individual agencies on particular problems, 
such as with the Department of Defense regarding dis
crimination in off-base housing, the Department of Ag
riculture's Soil Conservation Service concerning the 
submission of assurances of nondiscrimination by pri
vate developers aided under that agency's program. In
terview with Kenneth Holbert, Director, Office of Hous
ing Opportunity, HUD, Feb. 18, 1970. Six months later, 
HUD reported the following: 

"Meetings have been held with the appropriate off
base housing officers of the Department of Defense re
garding problems in discrimination and processing com
plaints in off-base housing and also with DOD officials 
in charge of off-base housing programs at various bases 
throughout the country by regional offices. This has 
resulted in the expediting and the consolidation of ef
forts in handling such complaints. A series of meetings 
have been held with the Department of Agriculture (not 
informal) with officials of Farmers Home Administra
tion, Soil Conservation Services, Office of their General 
Counsel, and the Assistant to the Secretary for Equal 
Opportunity at Agriculture. At the interview, repre
sentatives of the Commission were informed that 
Agriculture had agreed to revise their regulations in 
Farmers Home Administration to conform with FHA's 
policies regarding one and two family exemptions and 
racial restrictive covenants. In addition, significant 
progress was made in a discussion with officials of 
Agriculture's Soil Conservation Service by bringing to 
their attention the relationship of their services in soil 
testing in the development of watersheds, etc. to private 
developers who have developed lake-type communities 
with concurrent membership in country clubs and rec
reational facilities. The operation of this type of de
velopment to exclude minorities has been particularly 
difficult to reach because the overall contracts, while 
couched in words which can o_perate in an exclusionary 
manner, do not specifically use race, color, creed, or 
religion. The fact that these developments could be 
made subject to Title VI requirements in and of itself 
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During recent months, HUD has accelerated 
its efforts under section 808(d). Beginning in 
the fall of 1968, the Department held a series 
of meetings with Federal financial regulatory 
agencies, the Department of Justice, and the 
Commission on Civil Rights, to develop pro
cedures for implementing the prohibitions con
tained in Title VIII against discrimination in 
the financing of housing.78 Among other ef
forts, HUD has urged the Federal financial 
regulatory agencies to require the lending in
stitutions they supervise to maintain records 
by race and ethnic origin of all loan appli
cants. 

Establishment of uniform site selection cri
teria for the location of Federal installations 
is another major area in which HUD has at
tempted to assume a leadership position among 
relevant Federal departments and agencies. Be
ginning in March 1970 it convened a series of 
meetings attended by the major departments 
and agencies having installations in the Wash
ington Metropolitan Area, the General Serv
ices Administration, [the agency responsible 
for acquiring space for most Federal depart
ments and agencies], and this Commission.79 

indicates significant progress because over the years 
prior to Title VIII when they openly advertised for 
white only, the Department could not reach them be
cause financing was generally private and not through 
any of HUD's programs. In addition, HUD has been 
working with VA to develop a coordinated approach to 
mutual problems in tlie implementation of Title VIII." 
Romney letter, supra note 36. 

18 Sec. 805. The Federal financial regulatory agencies 
are the Federal Home Loan Bank Board, the Comptrol
ler of the Currency, the Board of Governors of the 
Federal Reserve System, and the Federal Deposit In
surance Corporation. In June 1968, this Commission 
forwarded a memorandum to each of these agencies, as 
well as to HUD and Justice, calling attention to the 
fact that under the fair housing law and the Financial 
Institutions Supervisory Act of 1966, the Federal fin
ancial regulatory agencies had a statutory obligation to 
take action to assure against discrimination by the in
stitutions they supervised. See discussion of Federal 
financial regulatory agencies, sec. V, infra. 

10 This Commission, in its recent report, Federal 
Installations and Equal Housing Opportunity (1970), 
recommended an Executive order by the President to 
assure that before Federal installations locate in any 
community, especially a suburban community, the com
munity demonstrate that there is. a sufficient supply of 
lower-income housing to meet the current and projected 
needs of the agency's employees and that the community 
in fact be open to all without discrimination. For a 

Although there are many other areas requir
ing coordinated Federal policy with HUD 
leadership to which the Department has not 
yet addressed itself,80 the actions that it has 
begun to take to carry out its mandate under 
section 808(d) show promise. 
(2) Section 808(e) (5) 

Section 808 ( e) ( 5) provides as follows : 
The Secretary of Housing and Urban Development 

shall administer the programs and activities relating to 
housing and urban development in a manner affirma
tive to further the policy of this title. 

If HUD has begun to take affirmative action 
to prod other departments and agencies to ad
minister their programs and activities to fur
ther the purposes of Title VIII, it has been 
slow to do the same with respect to its own 
programs. For example, while urging the Fed
eral financial regulatory agencies to require 
mortgage lending institutions to collect racial 
and ethnic data, HUD has shown reluctance 
to collect such data with respect to its own 
programs. 

In August 1969, the Veterans' Administra
tion proposed to collect data on racial and 
ethnic participation in a number of its pro
grams, including the loan guaranty program 
which' is similar in function to the Federal 
Housing Administration mortgage insurance 
program. This Commission, in response to a 
request from the Bureau of the Budget for 
comments on the Veterans Administration's 
proposal, strongly supported it and urged 
that HUD adopt similar procedures, particu
larly with. respect to FHA mortgage insurance 
programs.81 The Commission pointed out that 
HUD had urged the Federal financial regula
tory agencies to require collection of racial and 
ethnic data and it observed that for HUD to 
refuse to collect these data with respect to its 
own programs would place the Department in 
the position of urging a higher standard on 
other agencies than it was willing to impose 
upon itself. 82 

It was not until April 1970 that the decision 

fuller discussion of the issue of site selection for Fed
eral installations, see section VI, infra. 

80 For example, uniform policy on relocation of fam
ilies displaced by Government action. 

81 Letter from Howard A. Glickstein, Staff Director, 
U.S. Commission on Civil Rights, to Lawrence Bloom
berg, Bureau of the Budget, Nov. 28, 1969. 

62 Id. 
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was made to collect racial and ethnic data for 
all HUD programs.83 The actual collection of 
these data, however, has not yet been under
taken.84 As of August 1970 Mr. Simmons was 
chairing a task force within HUD to work out 
problems of implementation. 

It will also be recalled that HUD has con
vened meetings aimed at establishing uniform 
site selection criteria governing the location of 
Federal installations which would promote the 
purposes of Title VIII. As of June 1970, while 
these meetings were proceeding, HUD had not 
yet developed uniform site selection criteria 
governing its own programs. Such criteria 
were in force only with respect to the public 
housing program. Other lower-income housing 
programs, administered by the Federal Hous
ing Administration, such as rent supplements, 
section 235 (home ownership for lower-income 
families), section 236 (rental housing for 
lower-income families), and section 221 (-d(3) 
(rental housing for moderate-income families), 
operated with no site selection criteria relat
ing to equal opportunity. 85 

In fact, HUD claims very little in the way 
of positive accomplishment in carrying out its 
mandate under section 808 ( e) ( 5). In August 
1969 in response to a Commission questionnaire 
concerning changes in program operation pur
suant to this statutory provision, Mr. Sim
mons replied as follows : 

A series of Equal Opportunity task forces will soon 
commence an examination of each HUD program to 
determine what additional Equal Opportunity require
ments should be adopted in the light of Title VIII."' 
(Italic added.) 

In April 1970, the examination of HUD pro
grams had begun, but the Assistant Secretary 
was still discussing program changes in terms 
of future steps.87 

83 HUD already collects racial data concerning public 
housing, FHA multifamily housing, and persons being 
relocated by HUD-assisted programs. 

... According to HUD, the first priority will be design
ing a system to collect data on FHA 203, 235, 236, and 
rent supplement programs. Romney letter, supra note 
36. 

85 A HUD task force currently is at work on this 
problem. In addition, a joint committee which includes 
the Department of Justice, is considering problems of 
site selection and tenant selection. 

,. Letter from Samuel J. Simmons, supra note 75. 
87 Statement of Samuel J. Simmons, supra note 73. 

According to the assistant secretary, standards will be 

C. Other Activities Under Title VIII 

Title VIII authorizes HUD to engage in a 
number of nonenforcement activities, which 
nonetheless can further the purposes of Title 
VIII. For example, HUD is directed to make 
studies on the nature and extent of discrimina
tory housing practices in representative com
munities.88 Because of limited funds, the Office 
of Equal Opportunity has undertaken no 
studies of its own. Funds from the Depart
ment's research and technology program, how
ever, have been used to finance three private 
studies along this line.89 

HUD is also directed to publish and dissem
inate reports, recommendations, and informa
tion derived from its studies.90 The only pub
lications HUD has issued are three pamphlets 
explaining the rights protected by Title VIII. 
Although HUD intends to do so, it has not 
yet translated these publications or its com
plaint form into Spanish. 

Under section 808{e) (3), HUD is directed 
to cooperate with and give technical assistance 
to public and private agencies which are con
ducting programs aimed at preventing hous
ing discrimination. According to Mr. Simmons, 
HUD has conducted training programs for 
Federal Executive Boards.91 There is little in
dication, however, of a systematic effort to 
carry out the technical assistance directive.92 

adopted by September 1970, concerning the following 
subject areas: Site selection, tenant selection, citizen 
participation, relocation, new towns, and planning. 

88 Sec. 808(e) (1). 
•• Holbert interview, supra note 48. One study is be

ing conducted by the Washington Center for Metropoli
tan Studies, in the Washington Metropolitan Area; an
other by the Leadership Council for Metropolitan Open 
Communities, in the Chicago area; and the third by 
the National Committee Against Discrimination in 
Housing, in the Bay Area of California. Id. 

00 Sec. 808(e) (2). 
• 

1 Interview with Samuel J. Simmons, Assistant Sec
retary for Equal Opportunity, Mar. 6, 1970. 

"" This is true unless the term technical assistance is 
interpreted very broadly. For example, according to 
HUD, the Atlanta regional office maintains a speakers 
bureau which sends staff members to speak to private 
housing groups. Further, the Atlanta and Fort Worth 
offices both have discussed housing problems with 
private attorneys. Interview with Mrs. Laura Spencer, 
Deputy Director, Office of Housing Opportunity, De
partment of Housing and Urban Development, Feb. 
18, 1970. In addition, HUD informed the Commission 
that data prepared for its fiscal year 1971 budget show 
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In fact, HUD, which previously maintained a 
technical assistance office under the Assistant 
Secretary for Equal Opportunity in Washing
ton and a technical assistance division in each 
regional office, has abolished such offices as 
formal equal opportunity units.93 Regarding 
cooperation with private groups, HUD inform
ed the Commission in February 1970 that 
when such groups request assistance on indi
vidual projects HUD offers its advice.94 HUD 
later informed the Commission that it works 
with these groups in planning programs and 
supplies HUD resources.95 

HUD also is directed to cooperate with and 
give technical assistance to the Community 
Relations Service to eliminate discriminatory 
housing practices.96 As of March 1970 accord
ing to one HUD official, no formal contact 

a total of 480 conferences, speeches, and joint programs 
with State and local fair housing commissions, as well 
as approximately the same number of contacts with 
private housing groups and private agencies and about 
250 other affirmative action contacts. There were also 
50 press conferences and television appearances. Rom
ney letter, supra note 36. The extent to which these 
conferences, speeches, joint programs, and contacts 
represent technical assistance is not clear. 

03 The function of technical assistance has been trans
ferred to the program units. Romney letter, supra 
note 36. 

"'Spencer interview, supra note 92. 
05 Romney letter, supra note 36. One recent project, 

according to HUD, was a fair housing conference held 
in Toledo, Ohio. The HUD Chicago regional office and 
its central office supplied the technical assistance and 
speakers for the program. Continued help is being 
furnished to this group in implementing the program 
adopted at the meeting. In addition, two staff members 
spent two days in Greensboro, N.C., at the invitation 
of the Greensboro Chamber of Commerce to participate 
in various activities of the Chamber concerned with 
the elimination of discrimination in housing and the 
development of a community approach to the problem. 
The Housing Opportunity Division has assisted the 
NAACP Housing Office in planning and conducting 
conferences and seminars relating to problems in hous
ing. Speakers were supplied to the "Commitment to 
Build" meetings sponsored by the National Association 
of Home Builders, National Association of Real Estate 
Brokers, and other private groups at 10 meetings across 
the country in March and April 1970. Most regions 
have had discussions with and presentations for civil 
rights attorneys. The New York Office has conducted 
research on informing the Cuban population of its 
rights under Title VIII and has prepared a report in
dicating some solutions to this problem. Id. 

""Sec. 808(e) (4). 

between the two agencies had yet been ini
tiated.97 

Among other nonenforcement activities of 
HUD is an advertising campaign undertaken 
by the Department early in 1969 and extend
ing through the calendar year. This campaign 
included spot announcements on television, 
tape and radio broadcasts, and newspaper an
nouncements of the Title VIII program and 
the individual's rights available under the 
title. A contract was let in June 1970 for a 
new advertising campaign based on the ex
perience of the previous campaign.98 In addi
tion, in June 1969, HUD conducted training 
sessions for its personnel concerning investi
gations, conciliation, and case reporting as well 
as an overall presentation of the law and his
tory of discrimination. The discussions were 
led by HUD personnel as well as representa
tives of the Department of Justice, the EEOC, 
and experts from the private sector. These 
training sessions were followed by training 
at the regional offices. Training activities also 
have begun with State civil rights commis
sions.0 9 

D. Activities Under Title VI and 
Executive Order 11063 

In addition to the requirements of Title 
VIII, all HUD programs are subject either to 
the requirements of Title VI of the Civil Rights 
Act of 1964 or Executive Order 11063. Thus, 
FHA housing programs which provide assis
tance solely in the form of mortgage insurance, 
while excluded from coverage under Title VI, 
are subject to the requirements of the Execu
tive order.100 Other FHA programs, however, 

01 Spencer interview, supra note 92. According to 
Mrs. Spencer there has been some cooperation in the 
field between HUD and CRS. For example, CRS was 
present at conciliation sessions in one case in the Fort 
Worth region. ;HUD later advised this Commission 
that formal contact had in fact been initiated prior to 
March 1970, but that no meeting had yet been held 
because CRS was studying its responsibilities under 
Title VIII and wished to complete the study prior to 
formal conversations. Romney letter, supra note 36. 

•• Romney letter, supra note 36. 
00 Id. 
' 
00 Section 602 of Title VI excludes from coverage "a 

contract of insurance or guaranty." The principal pro
grams excluded from Title VI but included under the 
Executive order are its single-family, market-price 
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which provide assistance both through mort
gage insurance and subsidies in the form of 
assistance payments-the lower-income hous
ing programs administered by FHA-are in
cluded within the scope of Title VI by virtue 
of the subsidies provided.101 Other major HUD 
programs which provide assistance through 
loans and grants, such as urban renewal, pub
lic housing, model cities, and various metro
politan development programs ( e.g., grants for 
water and sewer facilities and planning), also 
are covered by Title VI.102 

Both Title VI and the Executive order, 
through the leverage of financial assistance pro
vided under the covered programs, can be of 
substantial help in overcoming the enforce
ment weaknesses of Title VIII. Further, the 
programs themselves necessarily have signifi
cant impact on the development of housing 
patterns throughout the country. Depending 
upon how they are administered and the 
standards governing their operation, they 
either contribute to eliminating patterns of ra
cial residential segregation or to maintaining 
and intensifying segregated housing patterns 
and perpetuating a restricted housing market. 

Many of these programs have been in opera
tion for a number of years-in some cases for 
decades. For example, FHA programs were 
established in 1934, low-rent public housing 
in 1937, and urban renewal in 1949. The past 
civil rights experience under many of these 
programs has been unfortunate. The opportu
nities for utilizing them as a force for a unified 
society have not been taken. As previously 
noted, discrimination and exclusion of minor
ity group members have been common. 

For example, FHA mortgage insurance pro
grams, through enlightened policies at a time 
when the agency was a major force in the pri
vate housing market, could have done much to 
promote open housing. Instead, FHA, in its 
early years, openly encouraged racial separa
tion in housing, going so far as to recommend 
a model racially restrictive covenant to be used 

housing program (sec. 203) and its multifamily, mar
ket-rent housing program (sec. 207). 

101 These programs are rent supplements, section 235, 
section 236, and FHA 221(d) (3) (below-market-inter
est rate). 

102 For a complete list of HUD programs covered hy 
Title VI, see HUD Title VI regulations, 24 C.F.R. 1, Ap
pendix A. 

on property rece1vmg the benefits of FHA 
mortgage insurance. Later it acquiesced will
ingly to the continuation of housing discrim
ination by builders receiving its aid.103 Thus, 
FHA was a major factor in the development 
of the segregated housing patterns that exist 
today. 

Over the last decade, FHA has been charged 
with the responsibility for administering hous
ing programs for lower-income families, as 
well as for those that serve the more affluent. 
In the operation of these programs, decisions 
on site selection and tenant selection are of 
critical importance in determining whether 
they contribute to reversing the trend toward 
racial residential segregation or to perpetuat
ing it. 

Public housing, which for more than three 
decades has been the major program serving 
low-income families, is also of prime impor
tance in determining patterns of racial resi
dence. Here, too, standards and decisions on 
site selection and tenant selection are keys to 
determining the range of housing choice for 
minority group families. Until recent years, 
these decisions almost invariably had the effect 
of intensifying racial and poverty concentra
tions in central cities. 

In urban renewal, which typically involves 
clearance of designated areas and reuse of the 
cleared land for purposes of revitalizing cities, 
the important decisions are: which areas will 
be selected for clearance; what reuse will be 
made of the cleared land; and what oppor
tunities will be made available to families who 
are displaced? In the past, these decisions 
frequently have worked to the detriment of 
minority group families. In most cases, it is 
their homes that have been selected for razing, 
the new housing provided on the cleared land 
has often been beyond their means, and in
adequate attention has been paid to provision 
of opportunities to relocate satisfactorily. It 
is with considerable justification that minority 
group members have viewed urban renewal 
with distrust and bitterness.104 

103 For a description of the history of FHA policy, 
see 1961 Commission Report, ch. 2. 

1°' HUD concedes that the effect of urban renewal on 
miµorfties has obviously been harmful in the past. Ac
cording to HUD, some past projects appear to have 
aimed at nothing more than Negro removal. Others 
have swept through minority neighborhoods because 
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In each of these important programs the 
key decisions are made by parties other than 
HUD. In FHA programs, for example, private 
builders and developers determine where the 
housing will be located and who will buy or 
rent it. Further, private mortgage lending 
institutions decide which housing they will 
finance and which loan applicants they will 
approve. In public housing, the decisions on 
site selection and tenant selection are made 
by local housing authorities which are State 
agencies. In urban renewal, responsibility for 
selecting areas for clearance and for assuring 
adequate relocation for displaced families rests 
with local urban renewal authorities [local 
public agencies], which also are State agencies. 
Local urban renewal agencies also determine 
the reuse of the urban renewal land after 
clearance. Once the land is disposed of to 
private redevelopers, it is they who determine 
who will occupy the housing provided on it. 

Although the key decisions are made by 
parties other than HUD, the Department is 
not without authority to assure that these 
decisions serve to further and not to thwart 
the purposes of fair housing. HUD has respon
sibility under Title VIII, Title VI, and the 
Executive order, as well as under the statutes 
governing its substantive programs, to estab
lish standards and criteria that will promote 
equal opportunity, and to undertake the kind 
of compliance reviews that will assure adher
ence to these standards by the parties with 
whom it deals (private builders and mortgage 
lending institutions, local housing authorities, 
and local urban renewal authorities). 

I. OFFICE OF ASSISTED PROGRAMS 
Responsibility within the Office of the 

Assistant Secretary for Equal Opportunity for 
enforcement of regulations and other require
ments under Title VI and the Executive order 
rests with the Office of Assisted Programs. 

the residents were poor and powerless and because local 
officials either did not care or were unable to perceive 
the magnitude of the changes being forced on disad
vantaged citizens. Romney letter, supra note 36. HUD 
states, however, that new legislation and HUD regula
tions have attempted to minimize that harmful aspects 
of urban renewal on project area residents. Require
ments for low- and moderate-income housing in res
ide"ntial projects, new fair housing legislation, cash 
payments to homeowners, and the like, have improved 
the lot of persons displaced. Id. • 

There is some qmistion, however, as to the 
extent of Mr. Simmons' authority. According 
to the HUD organization, he is responsible 
for administering the Department's responsi
bilities under Title VI and the Executive 
order.105 Under the Department's Title VI reg
ulations, however, these responsibilities rest 
with the program administrators, not the 
Assistant Secretary for Equal Opportunity.100 

Indeed, Mr. Simmons confirmed to the Com
mission that he is not responsible for effecting 
compliance with Title VI.101 In at least one 
important instance responsibility apparently 
is exercised neither by the Assistant Secretary 
for Equal Opportunity nor by the Program 
Assistant Secretary. William B. Ross, then 
Acting .Assistant Secretary for Mortgage 
Credit, informed the Commission in August 
1969 that compliance reviews are the responsi
bility of the Office of the Assistant Secretary 
for Equal Opportunity.108 According to the 
HUD Title VI regulations, however, compliance 
reviews are supposed to be the responsibility 
of the program administrator which, in the 
case of FHA programs, is the Assistant Secre
tary for Mortgage Credit.100 Mr. Simmons con
firmed this and added that the Program 
Assistant Secretaries were not conducting com
pliance reviews.110 The confusion apparently 
is caused by the fact that the original HUD 
Title VI regulations, which assigned responsi
bility to Program Assistant Secretaries, have 
not been revised since the position of Assistant 
Secretary for Equal Opportunity was created. 
As of April 1970, the regulations were in the 
process of revision to transfer authority from 
program assistant secretaries to the Secretary 
himself, who, in turn, will delegate the respon-

105 HUD Ha~_qbook No. 1160.lA, "Organizations: As
sistant Secretary of Equal Opportunity", September 
1969, at 1. 

""'24 C.F.R. 1.2(c). 
lD"I Letter from Samuel J. Simmons, Assistant Secre

tary for Equal Opportunity, Department of Housing 
and Urban Development, to Howard A. Glickstein, 
Acting Staff Director, U.S. Commission on Civil Rights, 
Aug. 22, 1969. 

108 Letter from William B. Ross, Acting Assistant 
Secretary-FHA Commissioner, Department of Housing 
and Urban Development, to Howard A. Glickstein, 
Staff Director designate, U.S. Commission on Civil 
Rights, Aug. 18, 1969. 

100 24 C.F.R. 1.7(a). 
110 Letter from Samuel J. Simmons, supra note 107. 
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sibility to the Assistant Secretary for Equal 
Opportunity.111 

The Office of Assisted Programs was estab
lished in September 196!;), but the position 
of Director remained unfilled until February 
1970, when Lloyd Davis, the incumbent, was 
appointed.112 The current organization of this 
Office, pursuant to a May 1970 reorganization, 
is as follows: the Office of Assisted Programs 
is served by a Director, a Coordinator for 
Central Office Operations, a Coordinator for 
Field Operations and two major divisions pro
viding specific staff w.ork. 

The Central Office Coordinator offers gen
eral assistance and counsel to program staffs, 
including bringing program staff into contact 
with appropriate equal opportunity staff for 
such technical assistance as may be required 
from time to time. 

The Field Operations Coord_inator provides 
liaison with regional and area office equal 
opportunity staff, including handling problems 
of coordination and evaluating performance. 

Two major divisions provide specific staff 
work: a division of complaints and compli
ance is responsible for all complaints filed pur
suant to Title VI and for those relating to 
employment of minority group individqals 

111 Simmons statement, supra note 73. 
11

' HUD explains the history of responsibility for 
equal opportunity in assisted programs as follows: 

"Prior to organization of the Office of the Assistant 
Secretary for Equal Opportunity in November 1968 
much of the work now done by the Office of Assisted 
Programs was done by special assistants to program 
Assistant Secretaries. Some work was also done by a 
Special Assistant to the Secretary and an Equal Op
portunity Standards and Regulations branch (which 
worked mainly on contract compliance matters). The 
latter two offices were combined into an Office of Equal 
Opportunity ,in January. 1968. 

"The organization order for the Assistant Secretary 
for Equal Opportunity (Circular 1160.1, November 
1968) provided for Directors for Equal Opportunity 
who were to be directly i:esponsi}?le to the Assistant 
Secretary. Several of the Directors had previously 
worked on the staffs of the program Assistant Secretar
ies. 

"Because of the number of Directors reporting di
rec~ly .to the Assistant Secretary and the difficulties of 
coordinating- their activities, it was decided to reshape 
their function into an Office of Assisted Programs 
headed by a Director. Accordingly, a revised organiza
tion order (which also made other changes) was ap
proved by the Secretary in September 1969." Romney 
letter, supr~.note 36. 
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filed in connection with the administrative 
and/or contractual nondiscrimination require
ments of HUD assisted programs. This di
vision is also responsible for establishing pro
cedures and meeting tb,e training requirements 
for investigators. 

A division of program analysis and stand
ards is responsible for analyzing the extent 
to which existing HUD programs provide for 
equitable participation and meet the needs of 
minority groups and individuals; for identify
ing the constraints in Department regulations, 
requirements, and administrative organization 
which prevent HUD programs from meeting 
those needs; and for recommending specific 
changes in Department regulations and re
quirements.m 

2. RELATIONS WITH PROGRAM STAFF 
A key to effective enforcement of Title VI 

and the Executive order is the establishment 
of a close and cooperative relationship between 
the Office of Assisted Programs staff and the 
staff of the respective program Assistant 
Secretaries. Traditionally tension has existed 
in most Federal departmerits and agencies 
between those with program responsibilities 
and those with civil rights responsibilities. 
This has also been true at HUD. 

HUD program personnel have been primar
ily interested in the production of housing and 
have tended to view civil rights considerations 
as an unwanted obstacle, rather than as an 
inherent and significant part of their responsi
bilities. For example, Federal p-qblic housing 
officials permitted local housing authorities to 
assign tenants on a racially segregated basis 
for many years after the courts had made it 
clear that such assignment was in violation 
of the Constitution. 

The enactment of laws specifically prohibit
ing housing discrimination does· not automati
cally change the perspectiwe of program, 
officials, nor necessarily make t".p.em sens.itiye 
to civil rights issues. For example, '·at the 
Commission's 1967 hearing in the bay area of 
California, 4½ years after Executive Order 
11063 had been issued, the Deputy Director of 
the San Francisco Insuring Office of. FHA 
expressed opposition to requiring FHA-aided_ 
builders to advertise that they were equal 

113 Romney letter, supra note 3(1. 



opportunity developers on the ground that it 
"would tend to cause us [FHA] to lose a 
position in the market." 114 The establishment 
of a close working relationship between civil 
rights and program staff is of crucial impor
tance if program staff members are to gain an 
understanding of their civil rights responsi
bilities. 

Unfortunately, little has been done to es
tablish this relationship in actuality. For 
example, as of April 1970, the Program Assist
ant Secretaries had not yet taken the basic 
step of appointing liaison personnel to work 
with the staff of the Office of Assisted Pro
grams.115 

3. TRAINING 
Compliance with civil rights requirements 

depends, in large part, on how well staff 
members assigned to carry out this responsi
bility do their job. Adequate staff traini_ng is 
essential for this purpose. Program personnel, 
for whom civil rights often is a new re_sponsi
bility, must develop awareness and sensitivity 
regarding a different set of issues from the 
ones with which they traditionally have deal~. 
By the same token, civil rights personnel ~ust 
develop program knowledge and sophistication 
to be in a position to ;monitor complian~e in 
the many and often complex HUD programs_. 

As of March 1970 no systematic training 
program had been established at HUD for 

114 Hearing before the U.S. Commission on Civil 
Rights, held in San Francisco, Calif., May 1-3, 1967 
and Oakland, Calif., May 4-6, 1967, at 182. 

"'HUD points out that previously, several employees 
of the Office of Assisted Programs served as· equal 
opportunity advisers to Program Assistant Secretaries. 
In HUD's view, it is not desirable to revert to that 
kind of structure because it tends to focus all civil 
rights~ responsibility on one person rather than 
strengthen the idea that the responsibility rests with 
all operating officials. HUD states that the Office of 
Assisted Programs has frequent contact with almost 
every division head administering a HUD ·program. 
Such contact may concern how to handle a particular 
project where equal opportunity concerns are develop
ing, improving present policies to make them more 
relevant to the needs of minorities, or corrective action 
indicated on the basis of a complaint or compliance 
review. A number of task forces reviewing equal op
portunity standards have program staff, both central 
office and regional, participating in the deliberations 
with equal opportunity personnel. Romney letter, supra 
note 36. 

Title VI compliance.116 Other than in a few 
isolated instances where the assistant regional 
administrator initiated a training program, 
field personnel dealing with civil rights com
plaints ·iiave not had adequate training to··per
form: their functions with maximum eff ec
tiveness. Moreover, program personnel who 
administer programs having far-reaching civil 
dghts implications have had no training to 
alert them to potential violations. 

This omission has had the effect of perpetu
ating the orientation of program personnel 
toward housing production with civil rights 
responsibilities being viewed largely as an 
impediment. Civil rights personnel continue 
to be· insulated from the Department's main
stream-its program activities. The lack of 
systematic training also has serious implica
tions in terms of how effective a compliance 
review system can be. 

4. COl\ffLIANCE ST~AnDS AND 
PROCEDURES 

Other important issues concern the stand
ards by which .compliance in the. operation of 
HUD programs is to be judged, as well as 
the procedures by which compliance can be 
~ssµr.ed. Spme of these issues have been re
solved s.atisfactorily. Many more, however, re
mained unresolved. 
a. Removal of Exemption of One• and Two

Family Owner Occupied Homes 
Under regulations originally issued pursu

ant to Executive Order 11063, FHA exempted 
from coverage one- and two-family owner 
oc~upied homes. Following the enactment of 
Title VIII and the Supreme Court's decision 
in Jones v. Mayer and Co., barring all racial 
discrimination in the sale or rental of housing, 
.FHA, reconsidered this exemption and in June 
1969 removed it. Under current requirements, 
aJI ,FHA-aided homeowners must certify that 
they will not discriminate in the future sale 
or rental of the housing. This certification 

116 One training session was held for regional and 
ceµtral office Pei:sonnel in June 1969. HUD acknowl
edges the insufficiency of Title VI training and states 
that the training of equal opportunity and program 
personnel can be of only limited value in the absence 
of objective standards, many of which are in the process 
of being developed. Training sessions have been sched
uled for the fall of 1970 for equal opportunity staff. 
Romney letter, supra note 36. 
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represents a contractual agreement which can 
be relied on for purposes of judicial enforce
ment.111 

b. Racially Restrictive Covenants 
After the Supreme Court's decision in 

Shelley v. Kraemer 118 that racially restrictive 
covenants could not be judicially enforced, 
FHA ruled that it would not insure mortgages 
on property carrying such covenants filed after 
February 15, 1950. Following issuance of 
Executive Order 11063, FHA revised this re
quirement to permit the insurance of mort
gages on property carrying such covenants if 
the effect would be to promote the purposes of 
the Executive order. The change was to permit 
the insurance of mortgages where the appli
cant was a member of a group excluded by the 
covenant. More recently, FHA has amended 
this requirement still further. It now will 
insure mortgages without regard to the exist
ence of a racially restrictive covenant, but 
requires the mortgagor to certify that he 
recognizes the illegality and voidness of the 
covenant and will not be bound by it. 
c. Site Selection 

Site selection, particularly with respect to 
housing for lower-income families, a -dispro
portionately high number of whom are minor
ity group members, is an issue of critical 
importance. When sites are selected in ghetto 
areas, racial and economic separation may be 
perpetuated and even intensified. When sites 
are selected outside ghetto areas, the effect is 
to broaden the range of housing choice for 
lower-income minority group families. The 
public housing program for several years has 
maintained site selection criteria aimed at 
assuring a balance of sites both within and 
outside ghetto areas.119 Other lower-income 
housing programs, which are administered by 
the Federal Housing Administration (Rent 
Supplements, section 235, section 236 and FHA 
221 (d) (3) (below market interest rate)), how
ever, do not carry such site selection criteria. 
Thus, despite the fact that in some cases 
these programs serve precisely the same groups 
of people, the maintenance of site selection 
criteria depended until recently upon the 
particular program under which the housing 

m Spencer interview, supra note 92. 
m 334 U.S. 1 (1948). 
119 Low-Rent Housing Manual, sec. 205.1, August 1968. 

was provided and the particular agency within 
HUD that administered the program. 

In late 1969, pursuant to a HUD reorgani
zation, effective February 1970,120 all housing 
production wa!? placed within the responsi
bility of the Assistant Secretary for Housing 
Production and Mortgage Credit-FHA Com
missioner 121 and all housing management was 
placed within the responsibility of the Assist
ant Secretary for Renewal and Housing Man
agement.122 Thus, FHA, which previously had 
declined to adopt site selection criteria cover
ing its lower-income housing programs, now 
also administers the public housing program 
which carries such criteria. As of April 1970, 
a HUD task force, with Department of Justice 
participation, was considering the adoption of 
site selection criteria which will apply uni
formly to all lower-income housing programs.123 

d. Tenant Selection 
Assignments of tenants, particularly to 

lower-income hQusing projects, is another issue 
of great civil rights importance. As noted 
above, until issuance of Executive Order 11063 
in November 1962, the then Public Housing 
Administration, despite court decisions to the 
contrary, permitted local housing authorities 
to assign tenants in a racially segregated 
manner. Following the Executive order, the 
Public Housing Administration permitted use 
of a freedom-of-choice plan, which proved as 
ineffective in integrating housing projects as 
it had proved ineffective in integrating 
schools.124 More recently, the Housing Assist-

120 Handbook 1100.3, Organization of the Department 
of Housing and Urban Development, November 1969. 

121 Handbook 1125.3 Organization: Assistant Secre
tary for Housing Production and Mortgage Credit-FHA 
Commissioner, February 1970. 

122 Handbook 1135.lA, Organization: Assistant Sec
retary for Renewal • and Housing Management, Feb
ruary 1970. 

=Statement of Samuel J. Simmons, supra note 73. 
m HUD, itself, provided perhaps the best explanation 

of why so-called freedom-of-choice plans do not work. 
"Under these [freedom-of-choice] plans, the entire 

burden for expressing a choice of project or location 
was upon the individual applicants, who were to make 
this choice in many communities in which segregated 
housing patterns have been traditional. In such situa
tions, for various reasons such as the mores of the 
community, fear of reprisals, types of neighborhoods, 
inducement by local authority staff-whether by subtle 
suggestion, manipulation, persuasion, or otherwise--or 
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ance Administration (successor to the Public 
Housing Administration) has required a form 
of "first-come, first-served" plan.125 Some local 
housing authorities have objected to this re
quirement as being too infl.exible.126 As of 
August 1970, a HUD Assistant Secretaries 
Task Force, with Department of Justice par
ticipation, was in the process of revising the 
existing public housing tenant selection and 
assignment policies.127 No other lower-income 
housing program administered by HUD carries 
tenant selection requirements other than formal 
nondiscrimination assurances.128 

e. Front-end Review 
If compliance with civil rights requirements 

is to be assured, reviews often must be con
ducted before the funds are committed and the 
housing is constructed. Compliance with site 

other factors or combinations, such 'freedom-of-choice' 
plans, in their operation, did not provide applicants 
with actual freedom of access to, or full availability of, 
housing in all projects and locations. The existence of 
a segregated pattern of occupancy was in itself a major 
obstacle to true freedom of choic_e, since few applicants 
have the courage to make a choice by which they would 
be the first to change the pattern. Even without induce
ment of local authority staff, the plans tended to per
petuate patterns of racial segregation and consequent 
separate treatment and other forms of discrimination 
prohibited in sec. 1.4(b) of the Department regula
tions." HUD, "Statement of the ·Basis for LRHM sec. 
102.1, exh. 2, 'requirements for administration of low
rent housing programs under Title VI of the Civil 
Rights Act of 1964.'" July 1967. 

22
" "£!nder existing HUD requirements, local housing 

authorities may establish either (1) a plan under 
which the applicant must accept the vacancy offered 
or be moved to last place on the eligibility list, or (2) 
a plan providing for offers in as many as three dif
ferent locations before the applicant is subject to being 
dropped to the bottom of the list. Further, whichever 
plan is used, the locations having the highest number 
of vacancies must be offered first. HUD, "Low-Rent 
Housing Manual,. sec. 102.1, exh. 2, 'requirements for 
administration of low-rent housing programs under 
Title VI of the Civil Rights Act of 1964,' July 1967.'' 

,.. See letter from Keith A. Ables, president, Texas 
Housing Association, to Hon. Elego De La Garza, Oct. 
3, 1967. 

121 Romney letter, supra note 36. According to HUD, 
the revision will help affirmatively further the goals 
of title VIII. Id. 

225 The Assistant Secretaries Task Force also is de
veloping new standards of tenant and purchaser selec
tion in FHA assisted housing and affirmative market
ing requirements to help achieve the goals of Title VI 
and Title VIII. Id. 

selection requirements, for example, can be 
assured only before the housing is built. 
Further, in many cases, the only effective 
remedy may be refusal to provide financial 
assistance. Once the funds are committed, 
there may be no recourse to this remedy. 

The issue at HUD concerning these front
end reviews has not been whether they should 
be conducted but rather who should conduct 
them-equal opportunity specialists or pro
gram personnel. Mr. Simmons has been reluc
tant to have his staff undertake this responsi
bility, principally because he does not feel he 
has sufficient manpower to carry out the re
sponsibility effectively.129 Moreover, he believes 
that his office can be more helpful by assign
ing staff to comprehensive compliance reviews 
and auditing of the front-end reviews con
ducted by program staff pursuant to specific 
equal opportunity standards after program 
staff has been trained in their application. As 
of June 1970, however, while standards were 
in the process of development, they had not 
yet been established nor was program staff 
receiving training. In August 1970, HUD in
formed the Commission that the decision had 
been made that responsibility for front-end 
review would lie with program personnel.130 

The role of equal opportunity in the review 
process for site and tenant selection was still 
under study.131 

f. Complaint Procedures 
No formal complaint procedures have been 

adopted by HUD for the investigation of 
complaints under Title VI or the Executive 
order.132 Although such complaints also gener
ally fall within the scope of Title VIII and can 
be processed through the complaint procedures 
established under that law, there are distinct 
advantages to having separate procedures for 
Title VI and the Executive order. One is that 
the Title VIII procedures are more concerned 
with resolving individual complaints than with 
effecting widespread changes in housing pat
terns or in industry policies and practices. 

120 Interview with Samuel J. Simmons, Assistant Sec-
retary for Equal Opportunity, HUD, Mar. 6, 1970. 

130 Romney letter, supra note 36. 
131 ld. 
1

" Informal procedures, however, long have been in 
effect for investigations under the Executive order. See 
24 C.F.R. sec. 200.340-200.355. 
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Under Title VI, by contrast, large-scale, in
stitutio11-al chang~s can be brought about 
through the vehicle of major Federal programs 
that affect entire communities, such as Urban 
Renewal and Public Housing. In addition, the 
power to withhold funds, available under 
Title VI and the ___ Executive order, provides 
compliance leverage not available under Title 
VIII, where HUD's enforcement authority is 
limited to "conference, con~iliation, and per
suasion." 

In March· 1970, Mr. Simmons informed 
Commission personnel that Equal Opportunity 
staff was in the process of drafting procedures 
covering Title VI investigatiorn;Y3 As of June 
1970, the procedures had not yet been issued. 
According to the Assistant Secretary, under 
existing Title VI regulations his authority ex
tends only to the ~o~duct of the initial fact 
finding investigation. Responsibility beyond 
that point rests with the appropriate Program 
Assistant Secretary.134 Further, unless com
plaints concerning programs !:ipec_ifically allege 
racial discrimination, they are handled entirely 
by program officials and not referred tQ ~he 
Office of Equal Opportunity.136 Beyond the 
question of jurisdiction, there is indication of 
long delays in conducting investigations. In 
the Chicago region, for example, of the 18 
complaints still open as of February 1970, 
nine had been received 10 or more months 
earlier. In only one of the nine cases had the 
investigation been completed.136 

g. Sanctions for Noncompliance 
Under both Executive Order 11063 and Title 

VI, strong sanctions, in the form of debarment 
from participation in HUD programs, are 

=Interview with Samuel J. Simmons, supra note 129. 
m Letter from Samuel J. Simmons, Assistant Secre

tary for Equal Opportunity, Department of Housing· 
and Urban Development, to Howard A. Glickstein, Act
ing Staff Director, U.S. Commission on Civil Rights. 
Aug. 22, 1969. 

1
" Interview with Lawrence Pearl, Special Assistant 

to the Assistant Secretary for Equal Opportunity, Feb. 
19, 1970. 

1
"' Delays, according to HUD µave resulted from equal 

opportunity staff shortages. HUD expects that delays 
will be lessened by the development of investigative 
guidelines and training programs for equal opportunity 
staff, implementation of an effective management in
formation ~ystem, and the availability of area office 
equal opportunity staff to assist in complaint investiga
tions. Romney letter, supra note 36. 
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available to assure compliance. Under the 
Executive order, for example, FHA may place 
on its ineligibility list builders or apartment 
house owners who violate the nondiscrimina
tion requirements of the order. Under Title VI, 
recipients of HUD loans and grants, such as 
local public housing authorities and urban re
newal agencies, may be debarred from partic
ip?,tion in these programs for discriminatory 
practices. The ,sanction of debarment, how
ever, rarely has been used.137 

Under the Executive order, of the 195 com
plaints of discrimination received by FHA 
between November 20, 1962 and November 1, 
1968, evidence of discrimination was found in 
86 cases.138 In only 45 of the cases did the 
complainant actually acquire the house or 
rental unit.139 In 18 cases, in which the builder 
or apartment house owner refused to correct 
the violation and make the unit available to 
the complainant, .he was placed on the in
eligible list. All but six ultimately were rein
stated.140 

To be eligible for further participation in 
FHA programs, respondents found to have 
practiced discrimination are required to cor
rect the original violation, if possible, and 
give assurance of intent to abide by the 
Executive order in the future. Since February 
1967, respondents found in violation also have 
been required to establish an, affirmative pro
gram that would give assurance that discrimi
nation would not be practiced in the future. 
According to FHA, this affirmative program 
may include evidence of a number of sales or 
rentals to minority group members, of adver
tising on an open occupancy basis, and of 
intensive instruction to their sales force on 
the policy of nondiscrimination.141 However, in 
at least one city which the Commission vi.sited, 

"' Interview with Lawrence Pearl, supra note 135. 
The HUD task forces reviewing equal opportunity 
standards also are studying procedures to impose 
sanctions more effectively. Romney letter, supra note 
37. 

"" Letter from William B. Ross, Acting Assistant 
Secretary-FHA Commissioner, Department of Housing 
and Urban Develop_ment, to Howard A. Glickstein, 
Acting Staff Director, U.S. Commission on Civil Rights,• 
June 12, 1969. 

130 Id. 
" 

0 Id. Romney letter, supra note 36. 
"' Letter from William B. Ross, supra note 138. 



St. Louis, it was found that ~n affirmative 
program had not been established.H2 

Under Title VI, the sanction of debarment 
also is available. The only instances which 
HUD pointed to in which recipients have been 
debarred have involved cases in which local 
public housing authorities have failed t.o sub
mit acceptable tenant selection and assignment 
plans.143 As of February 1970 no debarment 
proceedings had taken place with respect to 
discriminatory practices in viol_ation of Title 
vr.141 

h. Compliance Reviews and Reports 
As noted earlier, there is confusion at HUD 

in determining who has responsibility for con
ducting Title VI compliance reviews. Mr. 
Simmons confirmed that, despite the fact that 
under HUD's organization he is responsible 
for administering Title VI, the Title VI reg
ulations give the various Program Assistant 
Secretaries responsibility for conducting com
pliance reviews, adding that "they have not 
been conducting compliance reviews." 145 

Equal Opportunity staff has conducted some 
compliance reviews, including 271 onsite in
vestigations, more than two-thirds of which 
have involved low-rent public housing.146 In 
addition, 330 compliance reviews have been 
conducted through reviews of applications,m 
contracts, or plans for aid. Altogether, 80 
violations were revealed during the period 
November 8, 1968-August 7, 1969, for the 
most part most involving tenant selection and 
assignment to low-rent public housing units 
and employment by local housing authorities.148 

Other than in the public housing programs, 

1
"' Hearing before the U.S. Commission on Civil 

Rights, St. Louis, Mo., Jan. 14-17, 1970, at 143-146 
(unpublished transcript). 

143 Interview with Lawrence Pearl, supra note 135. 
Approximately 90 local public housing authorities have 
been debarred on this basis. In addition, the Dallas, 
Tex. Housing Authority has been suspended because of 
a pending suit by the Department of Justice. Nonethe
less, public housing was approved in Dallas under the 
"Turnkey III" program, which involves construction 
by priyate builders and subsequent sale to local public 
housing authorities. Selection of tenants is by an entity 
oth~r than the local housing authority. 

lH Id. 
1

" Letter from Samuel J. Simmons, supra note 134. 
1'"Id. 
'UT Id. 
""Id. 

where occupancy data by race are collected, 
no compliance reports are required of recipi
ents. Neither Mr. Simmons nor the program 
Assistant Secretaries believe it is within their 
province to require such reports. Once the 
amended Title VI regulations are issued, pur
suant to which Simmons will be delegated 
responsibility for administering Title VI re
quirements, he will presumably exercise this 
responsibility. According to Simmons, com
pliance review activities will then be intensified. 
Later in 1970 he plans to conduct 154 compli
ance reviews with respect to particular 
programs and 26 citywide compliance re
views.149 

Also according to Mr. Simmons, when 
HUD's revised "Title VI regulations are issued, 
his office will have full responsibility for com
pliance reviews, except for tenant selection. 
This will remain the responsibility of the 
program Assistant Secretaries.150 

i. Data Collection 
The only HUD prograJ:?1 for which racial or 

ethnic data currently are collected is the low
rent public housing program, which gathers 
data on occupancy by race.151 In the past, 
however, these data were not used .either by 
the Housing Assistance Administration or 
the Equal Opportunity Office to evaluate the 
civil rights compliance status of the various 
local housing authorities. 

FHA, which has assisted millions of Ameri
can families to become homeowners and which 
collects detailed data on the characteristics 
of these families, such as age, family income, 
and family size, never has systematically 

1
" Statement of Samuel J. Simmons, Assistant Sec

retary of Equal Opportunity, at a meeting with the 
members of the Committee on Compliance and Enforce
ment, Leadership Conference on Civil Rights, Apr. 7, 
1970. 

1
"' Id. HUD later reported that Equal Opportunity 

will have full responsibility for all compliance reviews 
without exception. In addition, all standards for tenant 
selection will be subject to concurrence by equal op
portunity staff. Further, equal opportunity staff will 
retain the right to examine (routinely or at random) 
the selection plans of local authorities and to determine 
whether they are, in fact, complying with their stated 
plans. Romney letter, supra note 36. 

151 FHA started to collect racial data on multifamily 
housing occupancy in 1968. According to HUD, how
ever, the reliability of these data is highly suspect. 
Romney letter, supra note 36. 
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sought to collect racial or ethnic data. In 1959, 
it was estimated that less than 2 percent of 
the FHA-assisted homes built since 1946 had 
been available to minorities.152 

In 1968, FHA conducted a one-time survey 
of the racial and ethnic occupancy of its 
insured subdivisions. The survey covered sub
division housing provided between· the end of 
1962 (following issuance of Executive Order 
11063) and 1~67. FHA found that only 3.5 
percent of the housing had been sold to 
Negroes, 0.2 percent to American Indians, 2.0 
percent to orientals, and 3.1 percent to 
Spanish surnamed Americans. In some com
munities the percentage of minority group 
purchasers was substantially lower than the 
national averages. In St. Louis, for. example, 
fewer than 1 percent of the houses had been 
purchased by black families.153 Moreover, 4,800 
of the 8,500 reporting subdivisions in the 
Nation were all-white and 300 all-black-the 
latter containing 70 percent of the black pur
chasers. 

Despite this strong indication of a lack of 
compliance, FHA continued to decline to col
lect racial and ethnic data on a systematic 
basis. In June 1969, the agency informed the 
Commission that it had no plans to repeat the 
survey.15,1 

In April 1970, however, Secretary Romney 
decided that HUD would begin collecting 
racial and ethnic data for all its programs. 

The Assistant Secretary, Mr. Simmons, has 
been made chairman of a departmental task 
force to develop the means of carrying out 
the Secretary's directive. 

III. DEPARTMENT OF JUSTICE 
The Department of Justice plays a key role 

in the enforcement of Title VIII. While HUD 
is limited to methods of conference, concilia
tion, and persuasion in implementing the fair 
housing law, the Department of Justice may 
institute lawsuits in instances where a pattern 
or practice of discrimination exists or where 
the issue is of general public importance.155 

Thus, the Department of Justice is the single 

""1961 Commission Report, at 63. 
1

" U.S. Commission on Civil Rights, staff report, 
Housing in St. Louis 1970. 

,...Ross letter, supra note 138. 
=Sec. 813(a). 

Federal agency expressly provided with en
forcement powers under Title VIII. Although 
the Department suffers from limitations of 
resources available to carry out its responsi
bilities, it has made strategic and effective use 
of those resources in enforcing the law. 

A. Staffing and Organization 
Responsibility within the Department of 

Justice for enforcing Title VIII lies with the 
housing section of the Civil Rights Division. 
Its Chief is Frank Schwelb and his staff con
sists of 13 attorneys and two research analysts. 
For workload purposes, the section has di
vided the country into geographical areas and 
the attorneys are assigned to work in various 
cities within each area.156 

B. Priorities 
In light of the small number of attorneys 

available to the housing section, it has been 
essential to establish priorities so that their 
efforts can have maximum impact. Three 
broad priorities have been established: to 
focus on eliminating housing discrimination 
in metropolitan areas with large concentra
tions of black residents ; develop case law 
under Title VIII and under section 1982 of 
title 42 of the U.S. Code; 157 and support the 
enforcement programs of other Federal agen
cies, especially HUD and the Department of 
Defense.158 

In 1968, the Civil Rights Division, prepar
ing for enforcement of Title VIII when its 
second phase became effective on January 1, 
1969, investigated more than 200 allegations 
of housing discrimination and began develop
ing investigative and litigative techniques 
under the title. U.S. attorneys were informed 

""In addition, the various U.S. attorney offices pro
vide assistance by referring Title VIII cases to the 
Department. 

151 This is the section of the 1866 civil rights law re
lied upon in Jones v. Mayer and Co., 392 U.S. 409 
(1968). 

1
" Civil Rights Division program memorandum for 

fiscal year 1969. Other matters given priority are cases 
involving large real estatP companies and cases involv
ing alleged restriction on the rights of minorities by 
the exercise of the zoning power. Letter from Jerris 
Leonard, Assistant Attorney General, Civil Rights Di
vision, Department of Justice, to Howard A. Glickstein, 
Staff Director, U.S. Commission on Civil Rights, Aug. 
25, 1970 [hereinafter cited as Justice Letter]. 
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of the new law and the Division worked with 
HUD in establishing regulations, procedures, 
and programs to carry out its Title VIII re
sponsibilities.159 The Division foresaw a number 
of important legal issues that would have to be 
settled. Among these were: the constitution
ality of Title VIII; the standard of proof 
necessary to establish a pattern or practice; 
determination of what constitutes a refusal 
to sell or negotiate; the kind of proof neces
sary to show the existence of "blockbusting," 
and establishment of the principle that the 
rights protected by Title VIII extend also to 
incidents of property ownership, such as full 
enjoyment of apartment house and subdivision 
facilities.100 

Under Mr. Schwelb the section's policy is 
to bring as many lawsuits as possible.161 The 
practical impossibility of filing actions in all 
instances of housing discrimination, however, 
has led the section to establish its own priori
ties. It has prepared a list of target cities, 
based on size and extent of minority group 
population. By concentrating on these cities 
and their surrounding suburbs, the section 
hopes to develop suits which will affect the 
largest number of people.162 

C. Litigation 
At the time the housing section was formed, 

in October 1969,163 the Civil Rights Division 
had filed 14 cases under Title VIII, had partic
ipated as amicus curiae in four other fair 
housing suits, and had intervened in one 
other.164 In the first 10 months following its 
formation, the section filed 40 additional ac
tions.165 Many of the cases have several de
fendants. In all, 120 defendants have been 
sued. Twenty-two cases had been sucessfully 
completed as of August 1970, 19 by consent 
decrees, which usually include affirmative re-

""Id. 
""Id. 
"' Interview with Frank Schwelb, Chief, housing sec

tion, Civil Rights Division, Nov. 13, 1969. 
1112 Cities with large Mexican American populations, 

such as San Antonio, Tex. and San Diego, Calif., al
though not originally among these target cities, were 
added in November 1969. 

163 Previously, the Division was not organized along 
subject area lines. 

™Schwelb interview, supra note 161. 
1
"' Justice letter, supra note 158. 

lief as well as a prohibition against discrimina
tion.166 

The section has been attempting to publicize 
the lawsuits it files to make certain that people 
are informed of their rights under Title VIII. 
In addition, attorneys have been encouraged 
to speak to local organizations when they are 
in the field. The section is attempting to bring 
a variety of Title VIII actions in order to 
obtain rulings on as many provisions of the 
law as possible. It is, however, somewhat 
limited in this effort by the nature of the 
complaints it receives.167 

In addition to cases involving refusals to 
sell or negotiate, the housing section has in
stituted litigation concerning the "blockbust
ing" provision of Title VIII,168 and filed an 
amicus curiae brief in the Supreme Court in 
a case involving the effect of zoning ordi
nances on residential patterns.169 The housing 
section also has achieved significant results 
regarding the practices of title insurance 
companies. The section negotiated a signed 
agreement with the Richmond [Virginia] title 
insurance company under which the company 
no longer will insure titles to property carrying 
racially restrictive covenants. The Civil Rights 
Division subsequently wrote to more than 17 
of the Nation's largest title insurance com
panies advising them to cease insuring such 
titles.110 

In October 1969 a suit was filed against a 
recreational community under construction in 
Virginia.171 The complaint alleged, among 
other things, racial discrimination in solicit
ing purchasers for lots, in violation of Title 

'""Id. 
m Id. Mr. Schwelb acknowledges the need for initiat

ing suits not based on complaints, but finds that the 
limited number of lawyers and budget preclude such 
extensive efforts. 

188 In U.S. v. Mintzes, 304 F. Supp. 1305 (D. Md. 
1969), a Federal district court ruled that the antiblock
busting provision of Title VIII was constitutional under 
the 13th amendment. Other blockbusting suits may also 
be filed in Winston-Salem, N.C., Dallas, Tex., and 
Memphis, Tenn. 

,.. Ranjel v. City of Lansing, 293 F. Supp. 301 (D. 
Mich. 1968), rev'd., 417 F. 2d 321 (6th Cir. 1969), 
cert deni()d, 397 U.S. 980 (1970). 

170 Interview with Frank Schwelb, Chief, housing sec
tion, Civil Rights Division, Mar. 3, 1970. 

111 U.S. v. Lake Caroline, CA No. 432-69-R (E.D. 
Va., Oct. 13, 1969). 
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VIII. A consent order was entered on February 
5, 1970, under which defendants, without ad
mitting any illegal practices, agreed to under
take an affirmative program to obtain black 
purchasers.112 Defendants also are required to 
make quarterly reports to the Court detailing 
the action they have taken pursuant to the or
der.173 The Lake Caroline case is particularly 
significant in that it sets an important precedent 
for affirmative action in the fair housing area. 

The housing section has been placed in an 
awkward position in litigation against the 
Federal Government. Lawsuits have been 
brought against HUD concerning its involve
ment in segregated public housing in Bogalusa, 
La.,174 and Chicago, Ill.175 In both cases, the 
Department of Justice, as the attorney for 
HUD, as well as for most Government agencies, 
represented the Department. Initially the 
Bogalusa case was assigned to tlie Civil Rights 
Division, but it was later reassigned to the 
Civil Division. As of March 1970 a decision 
had not yet been made as to whether the 
Civil Rights Division or the Civil Division 
would handle the Chicago case. The housing 
section would much prefer to have the Civil 
Division handle the matter.176 

D. Liaison with Other Departments 

The housing section has worked closely with 
HUD on a number of matters. Attorneys from 
the housing section and from the coordination 
and special appeals section of the Civil Rights 
Division are participating in joint committees 
with HUD to consider problems of site selec
tion and tenant selection in public housing. 
Liaison with HUD is primarily with its Office 
of General Counsel, but Mr. Schwelb also deals 
with staff members of the Office of Equal 
Opportunity. As of March 1970, the housing 

112 Defendants agreed to advertise in newspapers with 
predominantly black readers, to instruct subsidiaries 
not to discriminate, and to indicate in all advertising 
that it welcomes black people. Similar consent decrees 
have been secured against Chanita and Colony De-
velopers. Justice letter, supra note 158. - -, 

113 Schwelb in~rview, supra note 170. I'n the 3-month 
reporting period prior to August 1970, 59 of some 500 
sales were to blacks. ;rustice letter, supra note 118. 

m Hicks v. Weaver, 302 F. Supp. 619 (E.D. La, 1969). 
11 Gautreaux v. ·weaver, 296 F. Supp. 907 (N.D. Ill.• 

1969). 
"" Schwelb interview, supra note 161. 

section was in process of trying to develop 
more systematic coordination with HUD. The 
two Departments exchange weekly lists of 
pending matters and the housing section sends 
copies of all major pleadings and related papers 
to the Title VIII office and the Office of G_eneral 
Counsel of HUD. 

According to Mr. Schwelb, his section has 
had some dealings with a number of military 
bases concerning the Department of Defense's 
off-base housing program, but does not main
tain direct liaison with the Department of 
Defense. Military bases have been requested 
to refer cases of discrimination in off-base 
housing to the Civil Rights ' Division. The 
housing section has obtained_ lists of housing 
declared "off limits" because of discriminatory 
practices, and has filed two lawsuits based on 
information derived from these lists.177 

IV. VETERANS ADMINISTRATION 

The principal housing program administered 
by the Veterans Administration (VA) is the 
loan guaranty program, aimed at assisting 
veterans to purchase houses under favorable 
terms.178 Like the FHA mortgage insurance 
program, the VA loan guaranty program 
utilizes the ordinary channels of the private 
housing market-private builders and private 
lending institutions. The program, through its 
Government guaranty against loss, provides an 
incentive for private lending institutions to 
participate and is of help to private builders 
by facilitating mortgage credit both for con
struction and for sales to individual home 
buyers. 

Although V A's share of the housing market 
has declined substantially over recent years, 
it is still c9nsiderable. During 1969, for 
example, the agency guaranteed loans amount
ing to more than $4 billion.179 

Housing provided through FHA and VA 
programs both are subject to the nondiscrimi-

171 Justice letier, supra note 158. .:... 
118 VA-guaranteed home loa~s • ~ypically are low in

terest, high-loan-to-value ratio .(in· some cases no down 
payment is required), and lqng term. In additi~n, VA 
is authorized to make direct loans to veterans ..in-arl;laS 
wh~re pi:ivate credit g~nei;alJy js, ~ot available: . ••• 
w mi Federal Reserve ·Bulletin, March 1970, A53. FHA
insured mortgages amount!!d to i:nore than $9 billion 
during the same year. .:,,:, , .. 
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nation requirements of Executive Order 11063 
and Title VIII of the Civil Rights Act of 1968. 
The two agencies have worked closely together 
over the years and generally have adopted 
identical policies to carry out their equal 
housing opportunity responsibilities. For 
example, it was determined shortly after the 
Executive order was issued that any builder 
barred because of discrimination from partici
pation in the programs of one agency would 
also be barred by the other agency. Similarly, 
both agencies originally exempted from cover
age under the Executive order one- and two
family owner-occupied houses. At the same 
time, neither FHA nor VA requires that hous
ing provided under its programs be advertised 
as "open occupancy" or that aided builders 
undertake marketing practices aimed at at
tracting minority purchasers. 

The two agencies, however, do not always 
adopt identical or even similar policies. In 
some cases their policies have differed sub
stan,tially. 

A. Racially Restrictive Covenants 

As noted above, shortly after the issuance 
of Executive Order 11063, FHA changed its 
policy of a blanket refusal to insure loans on 
property carrying racially restrictive cove
nants filed of record after February 15, 1950, 
to provide an exception if the loan appJicant 
were a member of a minority group excluded 
by the covenant. VA also changed its policy, 
but somewhat differently. VA announced that 
it would grant an exception for any veteran 
if the facts warranted it. The standards for 
determining whether the facts warranted an 
exception were as follows : 

1. Persons fo the class prohibited by 
the covenant were able to purchase homes 
in the area; and 

2. One or more of such persons have 
in fact bought homes in the area.180 

In short, VA announced it would grant an 
exception to its policy only if the area already 
was in the process o:f; racial or ethnic change. 
Thus, according to VA policy, a Negro veteran 
who was successful i'n purchasing a- home 

180 Letter from Fred B. Rhodes, Acting Administrator, 
Veterans Admfoistration, to Howard A. Glickstein, 
Acting Staff Director; U.S. Commi'ssion oii •Civil Rights, 
June 16, 1969. 

carrying a racially restrictive covenant could 
not obtain VA financing unless at least one 
other Negro had already purchased a house in 
the area, presumably through a mortgage loan 
other than one that VA had guaranteed. 

In 1969, FHA and VA made additional 
changes in their policies concerning racially 
restrictive covenants. Again, the changes 
adopted by the two agencies were different. 
Acco1·ding to current FHA policy, the agency 
will insure loans regardless of whether the 
property carries a racially restrictive covenant. 
FHA. requires, however, that the purchaser 
certify that he will not subsequently refuse to 
sell the home because of the race, color, creed, 
or national origin of the prospective buyer. 
FHA also requires that the buyer expressly 
recognize that the racially restrictive covenant 
is illegal and void and that he specifica11y 
disclaim it. V A's current policy also is to grant 
loans regardless of whether the property 
carries a racially restrictive covenant. Unlike 
FHA, however, VA does not require certifica
tion by the buyer that he will not discriminate 
in any resale, nor does VA require a recogni
tion of the illegality and voidness of the 
covenant or a specific disclaimer from the 
buyer.181 

B. Exemption of One- and Two-Family 
Owner-Occupied Housing 

It will be recalled that in June 1969 FHA, 
in light of the enactment of Title V,III of the 
Civil Rights Act of 1968 and the Supreme 
Court's decision in. Jones v. Mayer & Co., pro
hibiting racial discrimination in all housing, 
eliminated the exception of one- and two
family owner-occµpied housing from coverage 
of E_xecutive Order 11063. Under current FHA 
policy, homeowners are required to cert\fy that 
they will not discriminate in any subsequent 
resale of the housing. As of April 1970 VA 
retained the exception of one- and two-family 
owner-occupied housing. Thus, while Federal 
laws clearly prohibit discrimination in such 

'" According to VA, such a requirement would im
pose an additional condition of eligioility upon veterans, 
w4ich would be unauthorized under the • agency's· gov
erning statutes. Interview with Aaron Englisher, Staff 
Assistant to the Direct~r, Loan Gi.ui'ranty Servi~e, June 
3, 1970. 
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housing, VA has not yet changed its policy 
to conform to those laws. 

C. Collection of Racial and Ethnic Data 

If in the case of raciaUy restrictive cove
nants and one- and two-family owner-occupied 
housing, VA policy has lagged behind that of 
FHA, in another area of critical importance 
VA has moved ahead of its sister housing 
agency. Beginning in the fall of 1968, VA took 
steps to determine the extent of participation 
of minority groups in the sale of VA-acquired 
properties.182 FHA did not follow suit. In 
August 1969 VA proposed to the Bureau of 
the Budget that the agency coUect data on 
racial and ethnic participation in the loan 
guaranty program. It was deemed important, 
however, for VA and FHA to move together 
on this matter and Bureau approval of forms 
to collect these data was held up pending 
concurrence by HUD.188 It was not until April 
1970 that HUD made the decision to go for
ward with such data collection with respect 
to all of its programs. The Department is 
currently working out problems of implemen
tation. Thus, as of June 1970 VA, which had 
proposed the procedure nearly a year earlier, 
had not yet put its data· collection system into 
effect. 

D. Staffing and Organization 

Civil rights requirements for the loan 
guaranty program are coordinated by a staff 
of two full-time professionals. In addition, the 
Deputy Director of the Loan Guaranty Service 
devotes part of his time to matters concerning 
equal housing opportunity. This small staff has 
developed procedures to facilitate compliance 
with nondiscrimination requirements which 
have been adopted by the Loan Guaranty 

,.. The way this was done was to record the race and 
ethnicity of the purchaser on the purchase application. 
Between December 1968 and February 1969 total offers 
received ranged between 3,000 and 4,000 per month. Of 
these, 68 percent were white, 7 percent were Spanish 
American, 19 percent were black, 1 percent was other 
and in 5 percent of the cases the race was not available: 
Sale of VA properties-Racial Characteristics of Of
ferors and Purchasers. December 1968 to February 
1969. 

=Englisher interview, supra note 181. 

Service.184 Complaint investigations are 
handled by personnel in the VA field offices, 
not by civil rights specialists, although oc
casionally central office equal opportunity per
sonnel participate on their own initiative.185 

E. Compliance Reviews 

Other than requiring a nondiscrimination 
certification from builders, the only compliance 
reviews conducted by VA are through com
plaint investigations. For example, VA does 
not use the device of testing to determine 
compliance,186 nor does it conduct any other 
form of onsite compliance review. Further, 
VA, unlike FHA, has not undertaken any 
racial and ethnic occupancy surveys of VA 
subdivisions.187 

Complaint investigations have not proved 
to be a particularly effective way of assuring 
compliance with VA nondiscrimination re
quirements. From the issuance of Executive 
Order 11063 in November 1962 until June 1969 
a total of 75 complaints were received and 
investigated.188 Of these only 12 resulted in a 
finding of discrimination and in only eight 
cases were complainants offered the dwell
ings.189 Further, in those cases where builders 
were found to have practiced discrimination, 
they were reinstated into the program after 
only agreeing to offer the dwelling unit com
plained of. According to VA, in one case where 
discrimination was found and the builder re
fused to make the unit available, he was 
suspended from the program and remains 

,... For example, in the case of VA-owned properties, 
the race of all persons to whom the property is shown 
must be indicated, as well as the race of the person 
showing the property. Further, when VA-guaranteed 
loans are foreclosed, the VA appraiser is required to 
indicate the racial composition of the neighborhood in 
which the housing is located. Under consideration is a 
procedure to determine the race of VA property man
agers. Id. 

lSS Id. 
'"" Rhodes letter, supra note 180. 
187 Id. In addition, VA, as well as FHA, does not re

quire builders to publicize VA-aided housing as "open 
occupancy," nor does it consider advice to builders r~
garding marketing to attract both white and black 
homeseekers to be within the scope of its functions. Id. 

,.. Id. Sixty-one complaints were subject to sec. 101 
of the order and 14 were subject to sec. 102. 

''" Id. 
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suspended.190 In one other case the builder was 
suspended for 124 days and was reinstated 
after agreeing to sell to all persons without 
discrimination.191 This, of course, was precisely 
the agreement he originally had made and 
violated. Nevertheless, VA imposes no addi
tional conditions upon builders found to have 
practiced racial discrimination.192 

V. FEDERAL FINANCIAL 
REGULATORY AGENCIES 

VA and FHA were the dominant forces in 
the housing market during the early post-war 
years.193 In the last decade, however, the share 
of the mortgage market held by FHA and VA 
has diminished considerably. Most housing is 
:financed through conventional mortgage loans 
held by commercial banks, mutual savings 
banks, and savings and loan associations. At 
the end of 1968, they held in the aggregate 
well over $200 billion in residential mortgage 
loans.m Almost all of these institutions receive 
substantial Federal benefits and are subject to 
close Federal regulation and supervision by 
one or more Federal agencies. 

A. The Nature and Scope of Federal 
Supervision 

Just as banks and savings and loan associa
tions are separate in nature and organization, 195 

so their supervision and regulation are con
ducted separately. The supervisory pattern in 
each case can be likened to a three-block 
pyramid. 

m Id. 
mrd. 
:m FHA, by contrast, requires an affirmative program 

that will give assurance of future nondiscrimination. 
1113 For example, in 1954, the combined FHA and VA 

share of the market was 35.5 percent; in 1955, 41.1 
percent; in 1956, 34.7 percent. Computations based on 
HHFA, 18 Ann. Rep. 383 (1964). 

, .. Commercial banks held $41 billion; mutual savings 
banks held $47 billion; and savings and loan associa
tions held $120 billion. Data supplied by HUD. 

=As this Commission has observed, savings and loan 
associations, unlike banks, "accept no deposits, pay no 
interest, and possess no independent capital structure. 
Their entire capital ... consists of funds from in
dividuals in the form of 'share accounts.' 'Share own
ers' receive dividends on their shares, not interest on 
deposits, and constitute, in effect, the associations' 
stockholders, not depositors.'' 1961 Commission Report 
32. 

Banks 

Member Banks 
of the 

Federal Reserve System 

FDIC-Insured Banks 

Savings and Loan Associations 

FSLIC-Insured 
S. & L.'s 

Member S. & L.'s 
of the 

Federal Home Loan Bank System 

I. COMMERCIAL AND MUTUAL SAVINGS 
BANKS 

With respect to banks, the upper block re
presents national banks, chartered and super
vised by the Comptroller of the Currency. The 
middle block represents member banks of the 
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Federal Reserve System, supervised by the 
Board of Governors of the Federal Reserve 
System. These are the 4,700 national banks, 
which are required by law to be Federal Re
serve members,196 and more than 1,200 of the 
nearly 9,000 State-chartered banks which have 
joined voluntarily. 

The broad base of the pyramid represents 
banks whose deposits are insured by the Fed
eral Deposit Insurance Corporation (FDIC). 
These consist of the nearly 6,000 member 
banks of the Federal Reserve System (both 
national and State-chartered), which are re
quired by law to be FDIC-insured,197 plus 7,500 
State-chartered, non-Federal Reserve member 
commercial banks and 330 of the 500 mutual 
savings banks, which have voluntarily applied 
for and been granted the benefits of FDIC 
deposit insurance.198 

In all, 98 percent of the Nation's commercial 
banks are FDIC-insured. As of 1968, they held 
99 percent ($500 billion) of all commercial 
bank resources. In addition, the 330 FDIC
insured mutual savings banks held nearly 90 
percent ($62 billion) of all mutual savings 
bank resources.199 

Federal .supervision over the banking com
munity is thus carried on by three agencies: 
Comptroller of the Currency: national banks; 
Board of Governors of the Federal Reserve 
System : State-chartered member banks; Fed
eral Deposit Insurance Corporation : State
chartered, nonmember insured commercial and 
mutual savings banks. FDIC, however, has 
jurisdiction over institutions in the first two 
categories, national banks and State-chartered 
member banks, as well as those in the third, 
State-chartered, nonmember insured banks.200 

In fact, if FDIC should terminate the insur
ance of a bank that also is a member of the 
Federal Reserve System, the Board of Gov
ernors is required, in turn, to terminate 
that institution's membership in the Federal 

' 
00 12 u.s.c. 282 (1964). 

m 12. U.S.C. 1814(b) (1964). 
108 Letter from K. A. Randall, Chairman, FDIC, to 

Howard A. Glickstein, Staff Director, U.S. Commission 
on Civil Rights, Aug. 15, 1969. 

, .. Id. 
200 This is because all national banks and State-char

tered member banks are required by law to have their 
deposits insured by FDIC. 

Reserve.201 If the institution also is a national 
bank, the Comptroller of the Currency is re
quired to appoint a receiver.202 Further, if any 
insured institution violates a law, rule, or 
regulation, the appropriate Federal banking 
agency may institute cease and desist order 
proceedings.203 

While FDIC theoretically includes within 
its jurisdiction banks in all three categories, 
in fact, each of the three agencies, through 
the important process of bank examination, 
maintains close supervision over the banks 
within its supervisory authority. Thus national 
banks are examined by the Comptroller of the 
Currency; State-chartered member banks are 
examined by the Board of Governors of the 
Federal Reserve System; and State-chartered, 
nonmember insured banks are examined by 
the Federal Deposit Insurance Corporation. 

2. SAVINGS AND LOAN ASSOCIATIONS 
With respect to savings and loan associa

tions, whose principal investments are home 
mortgages, the upper block represents Federal 
savings and loan associations, chartered and 
supervised by the Federal Home Loan Bank 
Board (FHLBB). The middle block represents 
savings and loan associations whose accounts 
are insured by the Federal Savings and Loan 
Insurance Corporation (FSLIC), which is 
operated under the direction of the FHLBB.20~ 

These consist of all 2,000 Federal savings and 
loan associations, which are required by law 
to be FSLIC-insured,205 and 2,400 of the 3,900 
State-chartered savings and loan associations, 
which have voluntarily applied for and been 
guaranteed the benefits of FSLIC insurance 
of accounts. 

The broad base of the savings and loan 
pyramid represents associations which are 
members of the Federal Home Loan Board 
System (FHLBS). These consist of all 4,400 
FSLIC-insured associations (Federal savings 
and loan associations are required by law to 
be members of the FHLBS; 206 State-chartered 
FSLIC insured associations are not required 
to be FHLBS members, but all nonetheless 

201 12 u.s.c. 1818(0) (1964). 
202 12 u.s.c. 1818(0) (1964). 
20

' 12 U.S.C. 1818(b) (1964). 
20

' 12 U.S.C. 1725(a) (1964). 
205 12 U.S.C. 1726(a) (1964). 
200 12 u.s.c. 1464(f) (1964). 
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are) plus nearly 400 noninsured associations. 
In all, 80 percent of the Nation's savings and 
loan associations are FHLBS members. They 
hold 98 percent ($150 billion) of all savings 
and loan resources. 207 

Unlike Federal supervision of the banking 
community, there is a concentration of Federal 
authority over savings and loan associatfons. 
The three functions carried out by three 
separate banking agencies are consolidated in 
a single agency-the FHLBB-with respect 
to savings and loan assocfations. As in the 
case of banking agencies, the FHLBB is 
authorized to take action, including termina
tion of FSLIC insurance and the institution 
of cease and desist proceedings when a member 
savings and loan association violates any ap
plicable law, regulation, or order.208 

B. Civil Rights Roles of Mortgage 
Lending Institutions and Their 

Supervisors 

Because nearly all housing is acquired 
through mortgage credit, mortgage lending 
institutions necessarily play a key role in de
termining the range of housing choice. Their 
role with respect to housing opportunities for 
minority group members is particularly cru
cial. For example, as this Commission was 
told some years ago: "Banks dictate where the 
Negroes can live." 209 

In its 1961 Report on Housing, the Commis
sion concluded that mortgage lending institu
tions "are a major factor in the denial of 
equal housing opportunity." 210 There are a 
variety of ways in which mortgage lending 
institutions can prove a formidable barrier to 
minority group members in their search for 
housing. They may deny mortgage loans to 
minority group members, either generally or 
for houses in nonminority areas. Second, they 
may "red-line" areas in which minority group 
families are heavily concentrated and refuse 
to make loans in these areas to all house 
seekers, minority and majority group. Third, 
they may offer loans to minority group mem
bers under more stringent terms than for 

201 Data obtained from Federal Home Loan Bank 
Board. 

208 12 U.S.C. 1730(e) (i) (1964). 
200 1961 Commission Report, 29. 
210 Id., at 141. 

members of the majority group by imposing 
higher down payments, higher interest rates, 
lower appraisal values, and higher credit stand
ards. 

All of these practices are prohibited under 
Title VIII of the Civil Rights Act of 1968. 
Many are difficult to detect, however, in that 
they can be rationalized on grounds of credit 
judgment. The agencies which supervise mort
gage lending institutions traditionally have 
shied away from substituting their judgment 
for that of the lending institutions for pur
poses of critizing them for loans they have 
chosen not to make. Rather, the agencies have 
confined themselves to critizing lending insti
tutions for loans they have made which, for 
credit reasons or other reasons, should not 
have been made. 

Although individual cases of discrimination 
by mortgage lending· institutions may be dif
ficult to prove, patterns or practices of such 
discrimination are not. If the institutions are 
required to maintain adequate records on all 
mortgage loan applications, not merely those 
which have been approved, examiners would 
have little difficulty in uncovering patterns or 
practices of discrimination, and appropriate 
corrective action could be taken. Thus the 
supervisory agencies could play a key role in 
assuring that the Nation's mortgage lending 
community serves to promote the cause of 
equal housing opportunity. It is a role they 
have been reluctant to assume. 

C. Past Civil Rights Activities 

In April 1961, this Commission, in prepara
tion for an earlier report on Federal policy 
concerning housing and civil rights, sent de
tailed letters of inquiry to each of the three 
banking agencies and the FHLBB to deter
mine what activities these agencies were con
ducting or planned to conduct to prevent dis
crimination in mortgage lending by the institu
tions they supervise. At the time, no Federal 
Ia w had been enacted dealing with discrimina
tion in housing or mortgage financing. Execu
tive Order 11063 was not issued until a year 
and a half later. Of the four agencies, the 
FHLBB was the only one that could point to 
any positive action to prevent discrimination. 
Joseph P. McMurray then Chairman, informed 
the Commission that on June 1, 1961, the 
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Federal Home Loan Bank Board had adopted 
the following resolution: 

It is hereby resolved that the Federal Home Loan 
Bank Board, as a matter of policy, opposes discrimina
tion, by financial institutions over which it has sup
ervisory authority, against borrowers solely because of 
race, color, or creed.211 

In response to a further inquiry from the Com
mission concerning the Board's plans for im
plementing this policy, Mr. McMurray replied: 

All of the Board's examiners, who examine institu
tions over which the Board has supervisory authority, 
have also been advised of the June 1 resolution for 
their guidance in the examination of such institutions. 
If in the examination of these institutions our examin
ers find that there is discrimination· against borrowers 
solely because of race, color, or creed, they will report 
the facts and such supervisory action as is feasible 
will thereupon be taken to effect a discontinuance of 
the practice.212 

None of the three banking agencies gave 
any indication of adopting a similar policy. 
Two of the three agencies (Federal Reserve 
and Federal Deposit Insurance Corporation) 
disclaimed any legal authority to promulgate 
a requirement against discrimination in mort
gage lending, and all three expressed reserva
tions as to the desirability of pursuing such 
a course of action.213 Their reservations cent
ered about two points : the nature of the regula
tion required to effect a policy of nondiscrim
ination; and the belief that race, color, or 
creed might affect the economic value of prop
erty.2.14 

In the 7 years that followed, the situation 
remained static. No action was taken by the 
three banking agencies and the policy state
ment of the FHLBB proved to be little more 
than a paper requirement. No procedures were 
established that would permit the Board's ex
aminers to discover instances of discrimina
tion, nor were member savings and loan 
associations required to keep records by race 
and ethnicity which would facilitate such dis
coveries by examiners.215 

211 Id., at 36. 
212 Id. 
212 Id., at 39-51. 
.,. Id., at 52. 
2
"' Although Executive Order 11063 did not cover 

conventionally financed housing, membership on the 
President's Committee on Equal Opportunity in Hous
ing, which was created to oversee enforcement of the 
Executive order, included the Chairman of the Federal 

D. Enactment of Title VIII and Its 
Consequences 

Section 805 of the Civil Rights Act of 1968 
provided that as of January 1, 1969, discri
mination in mortgage lending was prohibited. 
On June 11, 1968, the Commission forwarded 
to the four agencies a memorandum from its 
General Counsel pointing out that on January 
1, 1969, when section 805 went into effect, the 
agencies no longer would be free to ignore 
problems of racial discrimination in mortgage 
lending, but would be under a legal obligation 
to take action to eliminate it. 216 The Commission 
also argued that the agencies were authorized 
not only to prevent discrimination by the lend
ing institutions they supervise, but to require 
these institutions to impose nondiscrimination 
requirements on builders and developers with 
whom they had financial dealings.~11 In view 
of the enforcement weaknesses in Title VIII, 
such actions by the regulatory agencies would 
be of substantial help in assuring compliance.218 

In July 1968, the FHLBB sent a letter to 
all member savings and loan associations, de
scribing the requirements of section 805 and 
calling attention to the sanctions that could 
be imposed for violation of the prohibition 
against discrimination in mortgage lending.219 

Thus the FHLBB again was the first of the 
four Federal financial regulatory agencies to 
act affirmatively in the cause of equal oppor
tunity in mortgage lending.220 Nothing, how
ever, was done with respect to the second Com
mission suggestion-to require the lending 
institutions to impose nondiscrimination re
quirements on builders and developers. 

Beginning in August 1968, HUD initiated 

Home Loan Bank Board and the Secretary of the 
Treasury. 

2
'" Memorandum from General Counsel, U.S. Commis

sion on Civil Rights (USCCR), to William L. Taylor, 
Staff Director, USCCR, "Enforcement of Fair Housing 
Law by Means of Sanction of Termination of FDIC 
or FSLIC Insurance," June 11, 1968. 

mid. 
218 Copies of this memorandum also were sent to 

Robert C. Weaver then Secretary of HUD and Stephen 
J. Pollak then Assistant Attorney General. 

2
'" Memorandum from John E. Horne, Chairman, 

FHLBB, to members of the Federal Home Loan Bank 
System, July 1, 1968. 

220 Early in 1969, the three banking agencies sent 
similar letters to their member institutions. 

168 



a series of meetings with representatives of 
the Department of Justice and this Commis
sion to discuss both aspects of the Commis
sion's memorandum-action to prevent 
discrimination by mortgage lending institu
tions and action to require mortgage lending 
institutions to impose nondiscrimination re
quirements on builders and developers with 
whom they deal. HUD also held separate 
meetings with representatives of the four :finan
cial regulatory agencies. The only concrete re
sult of the meetings with the regulatory 
agencies was the issuance of letters by the 
banking agencies advising banks of the re
quirements of section 805. 

In June 1969, HUD convened an interagency 
task force consisting of representatives of the 
Department of Justice, this Commission, and 
the four :financial regulatory agencies. HUD 
prepared a list of specific recommendations for 
an affirmative program by the regulatory 
agencies to assure compliance with the require
ments of section 805. 

Among the recommendations made by HUD 
were: 

1. The issuance of regulations or binding 
instructions, requiring that each institu
tion keep on file all loan applications, in
dicating the race or color of the applicant, 
together with other relevant information, 
such as the character and location of the 
neighborhood in which the property in
volved is located, and if the application 
is disapproved the reason why. 

2. A requirement that each lending insti
tution post a notice in its lobby stating that 
the institution does not discriminate in 
mortgage lending and informing the pub
lic that such discrimination is in violation 
of section 805. 

3. The development of a special form of 
examining documents for use by examin
ers in checking on discriminatory lending 
practices covered by Title VIII. 

4. Development of a data collection sys
tem designed to reveal patterns or prac
tices of discrimination in home mortgage 
lending operations covered by Title VIII.221 

There were no recommendations, however, 

221 HUD Proposals for Affirmative Action by Federal 
Financial Regulatory Agencies Under Title VIII (Fair 
Housing) of the Civil Rights Act of 1968, June 1969. 

concerning the Commission's second sugges
tion. 

The regulatory agencies, agreeing to incor
porate into their examinations procedures for 
detecting discrimination in mortgage lendi:ng, 
were opposed to requiring the lending institu
tions to maintain racial and ethnic data on 
loan applications. Absent such data collection, 
however, it was difficult to see how examiners 
would be in a position to detect patterns or 
practices of discrimination. Finally, a com
promise was reached whereby the regulatory 
agencies agreed to send a questionnaire to all 
member institutions for the purpose of deter
mining their current policies in making loans 
available to minorities and gauging whether 
discrimination was a serious problem. As of 
June 1970, the questionnaire was in the pro
cess of review by the Bureau of the Budget. 

E. Staff Resources and Potential Use 
Each of the four agencies employs a large 

number of examiners who visit member lend
ing institutions on a regular and systematic 
basis to determine compliance with various 
laws affecting them. The Federal Home Loan 
Bank Board, for example, employs 600 examin
ers to examine its 4,800 member institutions. 
The Comptroller of the Currency employs 1,700 
examiners to examine its 4,700 national banks. 
The Board of Governors of the Federal Reserve 
System employs 300 examiners to examine its 
1,200 State member banks. The Federal De
posit Insurance Corporation employs nearly 
1,000 examiners to examine its 7,500 State
chartered, nonmember, insured banks. 

Through this network of examiners, these 
agencies maintain close supervision over the 
activities of their member institutions. As one 
administrative law authority has observed: 
"The regulation of banking may be more in
tensive than the regulation of any other in
dustry...." 222 

These examiners also represent a potential 
source of civil rights compliance officers. 
Through them, the regulatory agencies have 
the capacity for conducting intensive and com
plete compliance reviews. The examiners, how
ever, are not being utilized to carry out the 
agencies' responsibilities under Title VIII. 

2
'" Davis, Administrative Law Treatise, sec. 4.04, at 

247 (1958). 
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Without detailed racial and ethnic data on 
loan applications examiners can do little more 
than go through the motions of checking on 
civil rights compliance. 

The questionnaire that the regulatory agen
cies have agreed to send to their member in
stitutions represents a commendable first step. 
Through it, they will, for the first time, obtain 
information indicating the extent to which the 
problem of discrimination in mortgage lending 
exists.223 This can be considered, however, only 
a first step. As in other areas of civil rights 
compliance, the collection ·of racial and ethnic 
data is crucial. 

Moreover, the questionnaire relates only to 
the practices of the mortgage lending institu
tions themselves. No formal consideration has 
yet been given by the regulatory agencies to 
the Commission's second recommendation, re
lating to the practices of builders and de
velopers financed through these institutions. 
Strong action on both recommendations would 
contribute significantly to achieving the goal 
of equal housing opportunity, in fact, as well 
in legal theory. 

VI. THE GENERAL SERVICES 
ADMINISTRATION AND SITE 

SELECTION FOR FEDERAL 
INSTALLATIONS 

As this Commission pointed out in its recent 
report on "Federal Installations and Equal 
Housing Opportunity", the leverage of the sub
stantial economic benefits frequently generated 
by the location of Federal installations can be 
a persuasive force in opening up housing op
portunities throughout metropolitan areas for 
lower-income and minority group families.224 

223 The agencies have argued that they have received 
no indication that discrimination in mortgage lending 
is a problem at all. For example, as of March 1970, 
the FHLBB had received only four complaints con
cerning discrimination. The FDIC had received only 
two. The Board of Governors of the Federal Reserve 
System had received none. The Comptroller of the Cur
rency office had received only one. It is doubtful, how
ever. that these complaints reflect an accurate measure 
of the extent of the problem. For one thing, the agen
cies are largely unknown to those outside the financial 
communities. Therefore, it is doubtful whether people 
discriminated against would know to whom to complain. 

22
' U.S. Commission on Civil Rights, Federal Installa

tions and Equal Housing Opportunity at 8, 9 (1970). 

The Federal Government, like private industry, 
has been locating its facilities increasingly in 
suburban and outlying parts of metropolitan 
areas.225 These typically are areas in which the 
supply of housing within the means of lower
income employees either is inadequate or 
nonexistent. Many of these communities tradi
tionally have also excluded minority group 
families, whatever their income. The relocation 
of Federal installations to these communities 
has caused hardships to lower-income and 
minority group employees and their families.220 

Often they cannot find housing and must either 
commute long distances or seek new jobs. 

The General Services Administration is the 
one Federal agency possessing the greatest 
potential for promoting uniform policy to as
sure the availability of housing for lower
income and minority group families in com
munities where Federal installations are 
located. Under Federal law, most space for 
Federal agencies is acquired and assigned 
by the GSA.221 Until March 1969 neither the 
General Services Administration nor any other 
Federal department or agency specifically con
sidered the housing needs of lower-income or 
minority group employees among the criteria 
by which sites for Federal installations would 
be selected. 228 

In March 1969, however, GSA announced a 
new requirement to assure availability of low
and middle-income housing accessible to Fed
eral installations.220 Under this GSA policy the 
agency will avoid locations where three con
ditions exist: 

22 Id., at 7.• 

22
• See, for example, a description of the results of 

the move of the National Bureau of Standards from 
the District of Columbia to Gaithersburg, Md. Id., at 
9-14. 

221 40 U.S.C. 490(e), (1964). Some agencies, such as 
the Treasury Department, the Post Office Department 
and the Atomic Energy Commission, have authority to 
acquire their own space. However, they may request 
that GSA acquire land for buildings and contract and 
supervise their construction, development, and equip
ment. 40 U.S.C. 490(c), (1964). 

2
'" For a description of past GSA policy, see Federal 

Installations and Equal Housing Opportunity, supra 
note 224, at 15-17. 

220 Memorandum from William A. Schmidt to all 
regional administrators of GSA, Mar. 14, 1969. See, 
Federal Installations and Equal Housing Opportunity, 
supra note 224, at 17, n. 119. 

170 



1. The area is known to lack adequate 
housing for low- and moderate-income em
ployees; 

2. The area is known to lack such hous
ing within a reasonable proximity; 3:nd 

3. The area is not readily accessible to 
other areas of the urban center. 

This policy, while it represents a commend
able step forward, leaves a good deal to be 
desired. First, as of Ap;ril 1970, the policy had 
not been implemented through any GSA regu
lations or guidelines. Secondly, it is totally 
silent on the issue of availability of housing 
for minority group members. GSA has ex
plained that jn view of the fact that it .is not 
responsible for providing space for all Federal 
agencies, it would not be appropriate "... to 
decide and publicize that our program of locat
ing Federal agencies be used as a leverage to 
enhance open access to housing." 230 

The Commission contended that despite ju
risdictional limits, GSA should exercise leader
ship in promoting a policy of open access to 
housing.231 Nonetheless, believing that site se
lection policy should be uniform and applicable 
to all agencies w.hether or not served by GSA, 
the Commission also urged the issuance of a 
directive by the President.232 

The Executive order recommended would 
establish a uniform policy of site selection 
governing location and expansion of all Federal 
installations.233 The goals of this Executive 
order recommended by the Commission were: 

1. To expand housing opportunities for 
lower-income and minority group families 
outside areas of existing poverty and 
minority group concentration. 

2. To facilitate employment opportuni
ties for lower-income and minority group 
employees. 

3. To promote the balanced economic de
velopment of central cities and suburban 
parts of metropolitan areas. 

4. To contribute to the elimination of 
racial and economic separation.234 

Specifically, the Commission recommended 

2'° Federal Installations and Equal Housing Opportun-
ity, supra note 224 at 19, n. 135. 

221 Id., at 19. 
222 Id. 
2

" Id., at 22-23. 
'" Id., at 22. 

that Federal departments and agencies having 
responsibility for determining sites for Federal 
installations be directed to apply the following 
as prerequisite to approving any community 
as a site for a Federal instaJlation : 

1. The community should be required to de
monstrate that there is a sufficient supply of 
housing within the means of lower-income 
families to meet the needs of present and po
tential employees, or that such housing will be 
produced within a reasonable period of time. 

Some ways the Commission suggested that 
this requirement could be satisfied were: (a) 
the community has taken the necessary steps 
involving local government approval to permit 
operation of the various Federal low-income 
housing programs; (b) the community main
tains zoning ordinances, building codes, and 
other appropriate land use requirements that 
facilitate provision of lower-income housing 
in all sections of the community; and ( c) plans 
for lower-income housing adopted by builders 
or developers have reached an appropriate 
point of maturity. 

2. The community under consideration 
should be required to demonstrate that condi
tions exist, or will exist within a reasonable 
time, to facilitate housing of minority group 
residents within its borders on a desegregated 
basis. 

Among the ways the Commission suggested 
that this requirement could be satisfied were: 
(a) the community maintains a comprehen
sive, enforceable fair housing law; (b) mem
bers of the local housing and home finance 
industry have adopted affirmative marketing 
policies designed to attract minority group 
members to the community; and ( c) steps 
have been taken by local government officials 
and by local civil groups and leaders to assure 
that all facilities and services in the commun
ity are open to minority group families on an 
equitable and desegrated basis, and that minor
ity group members will participate fully in 
community life.235 

On February 27, 1970, the President issued 
Executive Order 11512, setting forth criteria 
to be considered in selecting sites for Federal 
installations. Although the order was issued 
shortly after issuance of the Commission's re-

22
• Id., at 22-23. 
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port and recommendations, it had been in pre
paration for some months prior to release of 
the Commission's report. The order contains 
two significant provisions bearing on the civil 
rights implications of Federal site selection 
policies. • 

First, among the policies which the order 
directs the General Services Administration 
and other executive agencies to be guided by 
in selecting sites for their installations is "the 
availability of· adequate low and moderate in
come housing . . . ." 236 

Second, the order directs that: "Considera
tion shall be given in the selection of sites for 
Federal facilities to . . . the impact a selec
tion will have on improving social and eco
nomic conditions in the area." 237 

Thus the order, in effect, incorporates the 
GSA policy on availability of lower-income 
housing as a uniform Federal policy, applying 
to all Federal departments and agencies. In 
addition, it goes beyond GSA policy to assure 
that consideration of the social and economic 
welfare of the area also will be uniform Fed
eral site selection policy. 

While the order specifies that these are 
among the policies by which departments and 
agencies are to be guided, it is not clear what 
priority is to be accorded them in relation to 
other, and perhaps conflicting, policies, such 
as "efficient performance" 238 and "adequacy of 
parking".239 Further, the order is silent on the 
matter of racial discrimination. 

In March 1970, HUD initiated a series of 
meetings with major departments and agencies 
that maintain installations in the Washington, 
D.C. metropolitan area. The purpose of the 
meetings is to strengthen the site selection 
policy for Federal installations to assure that 
adequate housing is available for lower-income 
employees and to assure that it is available on 
an equal opportunity basis. 

HUD presented detailed recommendations 
for criteria that would achieve these ends.Ho 

One of the important considerations has been 

... Sec. 2(a) (b). 
211 Sec. 2(a) (2). 
... Sec. 2(a) (1). 
210 Sec. 2(a) (6). 
240 HUD, "A Working Draft on Policy and Program 

Relating to the Relocation of Government Facilities," 
March 1970. 

how a uniform policy, if agreed upon, would 
be enforced-by what authority individual 
departments and agencies could be required to 
adhere strictly to the criteria decided upon. 
One means suggested would be through a new 
Executive order by the President incorporating 
these criteria into the recent, but limited, order 
on this subject. 

VII. THE DEPARTMENT 
OF DEFENSE AND OFF-BASE 

HOUSING 

A. Purpose and Aims of the Off-Base 
Housing Program 

A 1963 Defense Department directive m 

stated in part: 
Discriminatory practices directed against Armed 

Forces members, all of whom lack a civilian's freedom 
of choice in where to live, to work, to travel and to 
spend his off-duty hours, are harmful to military ef
fectiveness. Therefore, all members of the Department 
of Defense should oppose such practices on every oc
casion, while fostering equal opportunity for service
men and their families, on and off-base. 

Base commanders were charged with the 
responsibility of opposing discriminatory prac
tices affecting their men and were given the 
authority, subject to the prior approval of the 
appropriate Service Secretary, to use the "off
limits" sanction to combat such discrimination. 
However, sanctions were not imposed on any 
housing units because of their refusal to rent 
on a desegregated ha.sis. 

This voluntary program did not produce 
much change in the Nation's segregated hous
ing patterns, for in July of 1967 only 41 per
cent of the housing around military bases in 
the South and 60 percent of the off-base housing 
nationwide were reported by base commanders 
as being available to Negro servicemen.242 A 
new program was announced in April 1967 by 
Cyrus Vance,243 then Deputy Secretary. 

241 DOD Directive 1120.36, Equal Opportunity in the 
Armed Forces, July 26, 1963. 

• 0 Department of Defense News Release No. 5'7'7.68, 
with attached table 303, June 20, 1968. 

,,. DSD multiaddressee memorandum, Equal Oppor
tunity for Military Personnel in Rental of Off-Base 
Housing, Apr. 11, 196'7. 
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B. Mechanics of the DOD Program 
The first phase of the new program con

sisted of a survey of multiple-unit rental fa
cilities in the vicinity of each military base in 
the continental United States with 500 or more 
military personnel.244 It included a determina
tion of which facilities were to be surveyed, 
personal contact with each f~cility owner or 
manager to ascertain his rental policy,245 and 
a report of the results to the Service Secre
taries. The instructions were silent with re
gard to the inclusion of substandard housing. 
Each base commander was responsible for car
rying out all parts of this phase by July 15, 
1967.246 

The second phase consisted of a mobilization 
of community support for the DOD housing 
program and a continuous updating of the 
statistics gathered in Phase I. The base com
manders were required to enlist the assistance 
and support of all interested parties in and at
tempt to change the policy of those facilities 
that were closed to Negro servicemen. 247 To ac
complish this end, wide discretion was vested 
in each military commander. This phase was 
scheduled to end on August 31, 1968, but was 
subsequently extended indefinitely. 

'" Id. The program was applied to smaller installa
tions in November 1968 and made applicable to all in 
September 1969. ASD(M&RA) multiaddressee memo
randum Concerning Extension of the Equal Opportun
ity in Housing to Smaller Installation, Nov. 25, 1968; 
DOD Instruction 11338.15, Equal Opportunity for Mil
itary Personnel in Off-Base Housing Program, Sept. 24, 
1969. 

'" DSD Apr. 11, 1967 memorandum, supra note 243. 
ASD (M) multiaddressee memorandum, Equal Oppor
tunity for Military Personnel in Rental of Off-Base 
Housing, Apr. 22, 1967. Housing that was to be sur
veyed consisted of apartment buildings, housing de
velopments and trailer courts, with five or more 
rental units, that were within the "normal commuting 
distance of the base." In order to obtain the necessary 
survey information, the base commander or a senior 
staff representative was to contact the owner of each 
facility in person. If this proved to be impossible, con
tact was to be made in writing. In a case where the 
commander had satisfactory evidence, which could be 
documented, that a facility was in fact operated on a 
nondiscriminatory basis, the necessity for personal con
tact was waived. 

''"Id. 
m ASD(M) multiaddressee memorapdum, Equal Op

portunity for Military Personnel in Rental of Off-Base 
Housing: Phase II Guidance, July 17, 1967. 

A department directive, in setting guid~
lines for installation commanders to follow m 
their affirmative action phase of the program, 
indicates that each commander was to deter
mine the most effective approaches to achieve 
open housing for military personnel. The com
mander is warned, however, that "in some 
communities, a proposal for open housing 
evokes unjustified and emotional fear and an

." 248tagonisms. . . In addition, the com
mander is informed that "[T]he importance 
of seeking, obtaining, and mobilizing the co
operation and support of local leaders
elected, civic, business and religious-cannot 
be overemphasized. It should be made clear to 
owners and managers that they are not being 
asked to lower their standards of tenant ac
ceptability...." 249 

The directive further indicates that where 
there is reason to believe that a facility, which 
has signed an open-housing assurance, has dis
criminated against Negro servicemen, the 
commander should check on the sincerity of 
the assurance "through appropriate means" 
but the commander is specifically directed not 
to test the policy of facility owners "by util
izing individuals who purport to be prospec
tive tenants when in fact they are not." 250 

Nowhere in the directive is contact with 
civil rights or open housing groups mentioned 
and although "testing" is forbidden, no al
ternative method of checking the sincerity of 
an owner's assurance is suggested. Further
more, the directive does not advocate or even 
mention direct contact between command offi
cials and minority group servicemen. Yet, if 
the command, which is usually all-white, is 
to develop a real understanding and apprecia
tion of the problems faced by minority service
men, open discussion must take place. This is 
especially true because many black and Span
ish surnamed American servicemen will not re
port incidents in which they were discrimi
nated against and, in some cases, they will not 
even know if they were refused a rental be
cause of their race or ethnic background. Since 
military installations do not maintain centraI-

''" DOD Instruction 11338.15, Equal Opportunity for 
Military Personnel in Off-Base Housing Program, 4, 
Sept. 24, 1969. 

""Id. 
''° Id., at 5. 
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ized lists of the address o~ each serviceman, 
frank discussions are the best method of dis
covering the reasons why, despite. open hous
ing assurances, many minority group service
men continue to live in segregated and less 
adequate facilities than majority group serv
icemen. 

C. Housing Referral Services 

Military bases have always had a housing 
officer who assisted those military personnel 
seeking off-base housing. This officer maintains 
a list of facilities to which he refers those who 
approach him. To be included on that list, a 
landlord fills out a housing information sheet 
that provides the housing officer with all :neces
sary information concerning the facility ( e.g., 
number of units, price, facilities offered). In 
the past, however, many servicemen did not 
contact the housing officer, but preferred to 
fend for themselves. 

In July 1967, the Secretary of Defense ord
ered that a housing referral office be estab
lished at every military base taking part in 
the program for equal opportunity for military 
personnel in off-base housing.251 He directed 
that, at the time of arrival at the installation, 
all personnel requiring off-base housing should 
be required to clear through the office. Under 
the Secretary's order, the housing referral 
sends servicemen only to those housing facil
ities whose owners have completed a housing 
information sheet containing an assurance 
that the facility is open to all servicemen. 252 

To insure that all facilities listed with the 
housing referral office are operated on a non
discriminatory basis, each office instituted a 
mandatory feedback system whereby personnel 
are required to report their experiences in ob
taining housing. A card is provided each serv
iceman for this purpose. On it he indicates 
which unit he has selected. He also specifies 
r~asons, from among several stated on the 
card, why other units were rejected. There is 
no place on the card, however, for the service
man to indicate that he believes he has been 
refused housing for discriminatory reasons. 

Until November 1969, no money was appro-

"' SD multiaddressee memorandum, Off-Base Housing 
Referral Services, July 17, 1967. 

=ASD(M) multiaddressee memorandum, Housing 
Referral Listings, Aug. 31, 1967. 

priated by Congress to provide staff for the 
newly created housing referral offices.253 

During the first 2 years of the program, the 
housing offices were grossly u11derstaffed.25~ 

Occasionally they were operated by men out 
of sympathy with the concept of integrated 
housing.255 

D. Reporting Requirements 
In Washington, the program was initially di

rected and coordinated by the Office of the Co
ordinator of Off-Base Housing Services which 
was created in the Office of the Secretary of 
Defense. In 1969 the responsibility for the non
civil rights aspects of the program, i.e., the 
overall operation of the off-base housing refer
ral offices, was transferred to the Director of 
Family Housing Program, Office of the As
sistant Secretary of Defense (Installations 
and Logistics) and the equal housing aspects to 
the Office of the Deputy Assistant Secretary 
of Defense ( Civil Rights). 

Each military installation taking part in the 
program was required to send a copy of its 
original census report to the Off-Base Housing 
Coordinating Office. Thereafter, each base was 
to send a statistical and narrative report to 
Washington on a monthly (later a quarterly) 
basis until June 1969, when the reporting re-

"'' Interview with Col. Charles Kane, Director, Office 
of the Coordinator of Off-Base Housing Services (Office 
of the Secretary of Defense), Apr. 15, 1970. For fiscal 
year 1971 Congress voted $0.4 million for the oper
ation of the housing referral offices. Prior to that 
time, the operating funds had to come out of the bud
gets of each participating installation. To avoid the 
expense of hiring a full-time housing referral officer, 
many base commanders memely detailed a military 
man to the job. Id. 

, .. Id. Interview with Col. Charles Kane, Director, 
Office of the Coordinator of Off-Base Housing Services 
(Office of the Secretary of Defense), Apr. 15, 1970. 

=For example, Commission staff members were told 
by one base housing referral officer: if Negroes have 
trouble in finding housing, two of the reasons are that 
they can't afford the good housing and that they often 
have so many children; that Negroes claim discrimina
tion recklessly and that Jones v. Mayer is poor law. 
The same housing officer indicated .that there was little 
housing discrimination in his area, but black servicemen 
testified to the contrary and a review by Commission 
staff of the housing accommodations of a number of 
the black servicemen who lived off-base demonstrated 
that they lived in black areas and in less adequate 
housing than whites of equivalent rank. 
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quirement was discontinued.258 The latest De
fense Department instruction on the equal op
portunity in off-base housing program reestab
lishes a quarterly reporting requirement be
ginning with the first quarter of 1970.257 The 
reports are similar to the reports required 
earlier and call for statistical information on 
facilities with five or more units, including 
whether or not they have Negro military resi
dents. It also requests a narrative report sum
marizing the •open housing activities and ex
periences of the reporting installation. Ac
cording to the Department of Defense, 96.1 
percent of surveyed units have signed a non
discrimination assurance. Sanctions have been 
imposed against the 56,451 apartment units in 
multiunit facilities which refused to sign as
surances. There are no reports indicating that 
any sanctions have been imposed on facilities 
with fewer than five units. Sanctions rarely 
have been imp9sed other than in cases involv
ing refusal to sign assurances.258 The list of 
sanctioned facilities has been shared with 
HUD and with the Department of Justice. 

VIII. SUMMARY 

Fair housing is the law of the land. All three 
branches of the Federal Government have 
acted to assure that housing is open to all 
without discrimination. The executive branch 
acted first, through issuance of the Executive 
order on equal opportunity in housing in No
vember 1962, to prohibit discrimination in 
federally assisted housing. Congress, in 1964, 
added the support of the legislative branch by 
enacting Title VI of the Civil Rights Act of 
1964, proscribing discrimination in programs 
of activities receiving Federal financial assist
ance. Four yours later, Congress passed the 
Civil Rights Act of 1968, including a Federal 
fair housing law (Title VIII), which prohibits 
discrimination in most of the Nation's hous
ing. And later that year, the Supreme Court 
of the United States, in Jones v. Mayer and Co., 
relying on an 1866 civil rights law enacted 

""'DSD Apr. 11, 1967 memorandum, supra note 243. 
m DOD Instruction 1338.15, Equal Opportunity for 

Military Personnel in Off-Base Housing Program, Sept. 
24, 1969. 

2
" Kane interview, supra note 254. Colonel Kane re

called six instances in which sanctions had been im
posed for actual discrimination. 

under the authority of the 13th amendment, 
ruled that racial discrimination is prohibited 
in all housing, private as well as public. 

Under Title VIII and the Jones deci~ion equal 
housing opportunity is a broadly protected 
legal right. Fair housing, however, like other 
legal civil rights, is not self-enforcing. In an 
area where, for decades, racial discrimina
tion has been operating industry practice and 
where residential segregation has become 
firmly entrenched, vigorous enforcement and 
creative administration of fair housing laws 
are necessary if the rights that are legally 
secured are to be achieved in fact. Under Title 
VIII and Jones the tools provided for enforce
ment of Justice may bring lawsuits under Title 
reliance is on litigation, with the principal 
burden for instituting it placed on the perfion 
discriminated against. In addition, the Depart
ment of Justice may bring lawsuits under title 
VIII in cases of patterns or pra_ctices of dis
crimination. The Department of Housing and 
Urban Development (HUD) is given primary 
responsibility for enforcement and administra
tion of the fair housing law, but the only en
forcement weapons specifically placed at its 
command are "informal methods of confer
ence, • conciliation, and persuasion". HUD is 
not authorized to issue cease and desist orders, 
nor may it institute litigation itself. 

Despite the relative weakness of the enforce
ment machinery specifically provided under 
Title VIII,. other mechanisms are available to 
assist in assuring compliance. Title VI and 
the Executive order on equal opportunity in 
housing, for example, both authorize use of 
the substantial leverage provided by Federal 
assistance to housing as a means of achieving 
an open housing market. In addition, Title VIII, 
itself, specifically directs HUD and all other 
executive departments and agencies to admin
ister their programs and activities relating to 
housing and urban development in a manner 
which affirmatively furthers the purposes of 
fair housing. Title VIII also authorizes HUD 
to use techniques in addition to those strictly 
concerned with enforcement to promote the 
goals of fair housing. 

On the basis of the Commission's examina
tion of the activities of HUD and other agen
cies which can play a key role in the effort to 
achieve an open housing market, the results 
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after 2 years of experience under Title VIII 
are disappointing. Few agencies have under
taken the kind of affirmative program neces
sary to carry out their fair housing responsi
bilities effectively. Most have not even fully 
recognized what their responsibilities are. 
Their activities have been characterized by a 
narrow view of the goals of fair housing and 
a failure to attune their programs to achieve 
them. 

Department of Housing and Urban 
Development 

HUD is the key Federal agency in the fair 
housing effort. Title VIII places principal en
forcement responsibility in HUD and the 
agency has the major fair housing responsi
bility under Title VI and the Executive order 
on equal opportunity in housing. 

The Department's performance in carrying 
out its responsibilities under the various Fed
eral fair housing laws has not been such as 
to fulfill their potential. To some extent, its 
failure can be attributed to impediments in
herent in the laws themselves, such as the lack 
of enforcement powers just discussed. HUD 
also suffers from restrictions in financial and 
staff resources for civil rights common to 
nearly all agencies. 

The Dep_artment, however, has not made 
maximum use of the enforcement tools at its 
command nor has it made the best disposition 
of the available resources. Its activities have 
reflected a narrow approach toward achieving 
fair housing goals. Under Title VIII, the De
partment has emphasized complaint processing 
almost to the exclusion of other, potentially 
more effective, means of furthering the cause 
of fair housing. Under Title VI and the Execu
tive order, there has been almost no activity 
at all. As of April 1970, the Department had 
not yet even taken the basic step of establish
ing complaint procedures. 

Although the Department has begun to as
sume a leadership position in attempting to 
focus the entire Federal housing effort toward 
promoting equal housing opportunity, it has 
been less vigorous in shaping its own programs 
to that end. Decisions in such key areas as 
site selection and tenant selection have not 
yet been made. It was not until April of this 
year that the decision to collect data on racial 

and ethnic participation in HUD programs 
was made and as of August 1970, data had not 
yet been collected. Confusion still exists as to 
the assignment of responsibility for Title VI 
among the various units of the Department 
and there is little coordination between equal 
opportunity staff and staff which administers 
the Department's substantive programs. 

A number of the problems have been recog
nized by' the Assistant Secretary for Equal Op
portunity and efforts are being made to correct 
many of the deficiencies. In view of the fact 
that more than 2 years have elapsed since the 
Federal fair housing law was enacted, how
ever, the fact that these deficiences persist is 
a cause of major concern. 

Department of Justice 

The Department of Justice is one of the few 
Federal agencies with fair housing responsi
bilities that has attempted to carry them out 
vigorously and aggressively. Under Title VIII, 
the Department of Justice has the authority 
to bring lawsuits in cases involving a "pattern 
or practice" of Title VIII violations. This re
sponsibility is carried out by the housing sec
tion of the Civil Rights Division. 

Despite staff restrictions, the housing sec
tion has undertaken an aggressive program of 
litigation under title VIII. It has instituted 
sensible priorities to govern its activities and 
has attempted to bring wide publicity to the 
lawsuits it institutes to inform as many people 
as possible of their rights under Title VIII and 
to make it known that the law is being en
forced. The section also has been conscien
tiously seeking to establish a close working re
lationship with HUD to assure effective 
coordination of the activities of the two De
partments. 

Unless the size of its staff is substantially 
increased, however, it will be unable to main
tain the current pace of activities. The section 
has filed a number of cases. Soon, many of these 
will be coming up for trial and the lawyers 
will be required to devote their time to them. 
It then will be impossible to do the work neces
sary to file additional cases. The section must 
also expand its activities to include more cases 
involving discrimination against such minority 
groups as Mexican Americans, Puerto Ricans, 
and American Indians. 
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Veterans Administration 

'l'he Veterans Administration loan guaranty 
program, together with the FHA mortgage 
insurance program, represent the major direct 
Government involvement in the private hous
ing market. The VA program, which uses the 
Government guaranty against loss as a means 
of inducing private lenders to make home 
loans to :veterans under favorable terms, is 
covered both by the Executive order on equal 
opportunity in housing and Title VIII. VA 
rarely has assumed an aggressive posture in 
carrying out its civil rights responsibilities. 
Usually, it has followed the lead of its sister 
agency, FHA, in adopting civil rights require
ments and procedures. Sometimes it has fail~d 
to go along with even the minimal steps taken 
by FHA. 

For example, in June 1969, FHA, in light 
of the enactment of Title VIII and the ~upreme 
Court's decision in Jones v. Mayer and Co., 
prohibiting racial discrimination in all hous
ing, eliminated its exception of one- and two
family, owner-occupied housing from coverage 
under the Executive order. As of April 1970 
VA still retained that exception. Similarly, 
V A's policy on guaranteeing loans on property 
carrying racially restrictive convenants lags 
behind that of FHA in terms of promoting the 
cause of equal housing opportunity. 

It moved ahead of FHA in 1968 by beginning 
to collect data on minority group participation 
in the sale of VA-acquired properties. As of 
April 1970, FHA still did not collect these 
data. Further, in August 1969, VA proposed 
to collect data on racial and ethnic participation 
with respect to the loan guarantee programs. 
Collection of these data was held up pending 
HUD concurrence. In April 1970, HUD an
nounced a decision to collect racial and ethnic 
data on all its programs, but as .of August 1970, 
it was still in the process of resolving problems 
of implementation. Presumably, when prob
lems of implementation are worked out by 
HUD, the VA proposal will be put into effect. 

VA has done little i11 carrying out its re
sponsibilities to assure compliance with non
discrimination requirements. Other than re
quiring a nondiscrimination certification from 
builders, the only compliance reviews con
ducted by VA are through complaint investi-

u 
gations. The agency has received relatively few 
complaints and has been of assistance to mi
nority group veterans in only a handful of 
cases brought to its attention. Further, any 
builder found guilty of discrimination is rein
stated by VA once he agrees to make the 
dwelling unit available to the minority group 
veteran. No requirements are imposed upon 
such a builder other than to agree to sell to 
all persons without discrimination. This, of 
course, is precisely the agreement the builder 
originally made and subsequently violated. 

Federal Financial Regulatory Agencies 

The great majority of the Nation's housing 
is financed through conventional (non-FHA 
or VA) loans by mortgage lending institutions 
supervised and benefited by Federal agencies. 
The institutions are savings and loan associa
tions, almost all of which are insured by the 
Federal Savings and Loan Insurance Corpora
tion (FSLIC) and regulated by the Federal 
Home Loan Bank (FHLBB), and commercial 
and mutual savings banks, nearly all of whose 
deposits are insured by the Federal Deposit 
Insurance. Corporation (FDIC) and reJ"ulated 
either by the Comptroller of the Currency, the 
Board of Governors of the Federal Reserve 
System, or FDIC. These institutions are pro
hibited under section 805 of Title VIII from 1 

discriminating in the financing of housing. 
Further, in view of their central role in the 
housing market, a requirement of nondiscrim
ination imposed by them on builders and de
velopers with whom they deal could be a major 
factor in achieving the goals of fair housing. 

Each of the four agencies employs a large 
number of examiners who visit member lend
ing institutions on a regular and systematic 
basis to determine compliance with various 
!aws affecting them. The lending institutions, 
m turn, are required to keep written records 
so that examiners can determine instances or 
patterns of noncompliance. 

With this network of compliance officers, 
these agencies have the capacity for conduct
ing intensive and complete compliance re
views. This network of compliance, however, 
is not being utilized to carry out the agencies' 
responsibilities under Title VIII. Adequate rec
ords to permit examiners to determine com
pliance with the requirements of section 805 
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are not kept. The agencies have agreed only 
to send a questionnaire to their member in
stitutions to determine the extent to which the 
problem of discrimination in mortgage lending 
exists. This can only be considered a first step. 
As in other areas of civil rights compliance, 
the required collection of racial and ethnic data 
is crucial. Further, the agencies have taken no 
steps with respect to the practices of builders 
and developers financed through these institu
tions. 

The General Services Administration and 
Site Selection For Federal Installations 

The economic benefits frequently generated 
by the location of Federal installations can be 
a persuasive force in opening up housing op
portunities throughout metropolitan areas and 
furthering the purposes of fair housing. In
creasingly, major Federal installations have 
been locating or relocating outside central 
cities in suburban and outlying parts of metro
politan areas. Until recently, the housing needs 
of lower-income employees and minority group 
employees were not specifically among the con
siderations taken into account in the site de
cision. 

The General Services Administration, re
sponsible for acquiring space for most Federal 
agencies, possesses the greatest potential for 
promoting uniform policy to assure the avail
ability of housing for lower-income and minor
ity group families in communities where Fed
eral installations locate. In March 1969 GSA 
took a significant forward step by announcing 
a policy to avoid locations lacking adequate 
low- and moderate-income housing in reason
able proximity. This policy has not yet fully 
been implemented. Further, neither GSA nor 
other Federal agencies yet have adopted pol
icies aimed at assuring access to housing for 
minority group members. 

In its report on "Federal Installations and 
Equal Housing Opportunity," this Commission 
recommended a detailed Executive order aimed 
at both aspects of the problem. Shortly after 
the Commission's report was issued, the Presi-

dent issued an Executive order setting forth 
criteria to be considered in selecting sites for 
Federal installations. Although the order spe
cified, as one of the criteria, availability of 
adequate low- and moderate-income housing, 
it, too, was silent on the matter of racial dis
crimination. 

In March 1970 HUD initiated a series of 
meetings with major departments and agen
cies aimed at establishing a uniform site selec
tion policy for Federal installations dealing 
both with the matter of housing for lower
income families and for minority group fam
ilies. As of April 1970 these meetings were 
continuing. 

The Department of Defense and 
Off-Base Housing 

The program of equal opportunity for mili
tary personnel in off-base housing was initiated 
by the Department of Defense prior to the 
passage of the Federal fair housing law and 
the Jones v. Mayer decision. This early action 
by the Defense Department marked significant 
progress. The program has substantially im
proved the open housing situation in areas 
around the participating military installa
tions. For example, only· 22 percent of the 
surveyed facilities in July 1967, before the 
program was started, were open to Negro 
servicemen. As of June 1969 the owners of 96 
percent of the surveyed housing units had 
signed an assurance of open housing. In Mary
land and northern Virginia, where many large 
military installations are located, the percent
age of open housing rose from 27 percent and 
36 percent respectively to well over 90 percent. 

However, the problems have not disappeared 
entirely. The percentage in Louisiana, for ex
ample, is still below 70 percent. It is also clear 
that many landlords sign assurances intending 
never to rent to minority servicemen. The De
partment is now first gathering rough statis
tics on the number of open facilities which 
are actually integrated. A review of the in
complete returns indicates that the degree of 
integration is still low. 
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CHAPTER 4 

FEDERAL PROGRAMS 

I. INTRODUCTION 

Over the years, the Federal Government has 
established a large number of financial assist
ance programs to provide aid in meeting prob
lems of national concern and to help achieve 
specific goals of national importance. Many of 
these programs are formulated to meet key 
social and economic problems of the American 
people; they involve such important aspects of 
life as education, health, food, housing, job 
training, business ownership, recreation, farm 
production, and economic development. They 
affect the lives of most Americans and are of 
particqlar importance to disadvantaged Ameri
cans, a disproportionately large number of 
whom are minority group members. 

These programs take several forms. Some in
volve a direct relationship between the Federal 
Government and the intended beneficiaries, 
and the program benefits, in the form of pay
ments, loans, subsidies, or technical assistance, 
flow directly from the Federal agency to the 
individual. Others involve one or more inter
mediaries-public or private institutions that 
intervene between the Federal Government 
and the intended beneficiaries-and the pro
gram benefits reach the individual beneficiary 
indirectly, through the intermediaries. In 
these indirect assistance programs, Federal 
aid often takes the form of cash disburse
ments-grants or loans-which go the inter
mediaries to be used for specifi.~d program 
purposes. In other cases cash disbursements 
are not involved. Rather, the Federal Govern
ment assumes the role of underwriter, seeking 
to use the ordinary channels of the private 
credit industry for nationally desirable ends, 
by insuring or guaranteeing loans for partic
ular purposes. 

With respect to all of these Federal assist-

ance programs, direct and indirect, the Fed
eral Government has an obligation to assure 
that program benefits reach intended benefi
ciaries on an equitable and nondiscriminatory 
basis. Indeed, if inequity or discrimination are 
permitted to persist, the programs necessarily 
are prevented from accomplishing their goals. 
For example, "a decent home and a suitable 
living environment for every American fam
ily," which is the goal of Federal housing pro
grams, cannot be achieved so long as American 
families are denied the benefits of these pro
grams because of their race or national origin. 
By the same token, the goal of quality educa
tion for every American child, which guides 
Federal education programs, cannot be 
achieved so long as school facilities and serv
ices provided under these programs are distrib
uted inequitably and, above all, so long as 
children are educated in racially and ethnically 
isolated schools. 

The Federal Government in one form or 
another, has, in fact, explicitly recognized its 
obligation to assure against discrimination 
with respect to all its programs. In direct as
sistance programs, the courts have made this 
obligation clear as a constitutional mandate. 
In programs of insurance and guaranty, exec
utive action by the President, as well as judi
cial decisions, established this policy. And in 
programs involving grants or loans to inter
mediaries, Congress, as well as the judicial and 
executive branches, has spoken. • Although the 
Federal responsibility to prevent discrimina
tion has thus been recognized, the way in which 
that responsibility is being carried out by Fed
eral departrn:ents and agencies is far from 
satisfactory. 

This chapter will analyze the mechanisms 
and procedures that have been developed to 
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prevent discrimination in the three forms of 
Federal programs discussed above: 

1. Grants or loans to intermediaries. 
2. Insurance or guaranty of loans by pri

vate credit institutions. 
3. Direct assistance programs. 

The bulk of the chapter is devoted to grant 
or loan programs that flow through interme
diaries to the benefit of intended beneficiaries. 
These are the programs in which Federal mon
ey is funneled through non-Federal agencies
public and private--for social and economic 
welfare purposes. These are the programs in 
which discrimination most frequently has 
come to prominent public attention. 1 These are 
the programs concerning which Congress, in 
Title VI of the Civil Rights Act of 1964, has 
set forth guidelines for ending discrimination 
based on race, color, or national origin. Thus, 
in these programs-unlike direct assistance or 
insurance and guaranty programs-Federal 
agencies have been under a statutory mandate 
to end discriminatory practices. To carry out 
this congressional mandate, Federal agencies 
have developed detailed mechanisms and pro
cedures. 

II. TITLE VI AND FEDERALLY 
ASSISTED PROGRAMS 

A. Introduction 

Of the 11 titles contained in the memorable 
Civil Rights Act of 1964 which was signed into 
law on July 2, 1964, one of the most significant 
is Title VI, concerned with nondiscrimination 
in federally assisted programs. The title states 
the following broad and unequivocal prohibi
tion against discrimination: 

No person in the United States shall, on the ground 
of race, color, or national origin, be excluded from 
participation in, be denied the benefits of, or be sub
jected to discrimination under any program or activity 
receiving Federal financial assistance.' 

Other provisions of Title VI, dealing with the 
implementation of the law, limit coverage to 
programs or activities receiving Federal finan
cial assistance "by way of grant, loan, or con-

1 U.S. Commission on Civil Rights, staff report, Food 
Programs in Texas (1969); U.S. Commission on Civil 
Rights, Children in Need (1969); U.S. Commission on 
Civil Rights, Equal Opportunity in Farm Programs 
(1965). 

• Civil Rights Act of 1964, sec. 601. 

tract other than a contract of insurance or 
guaranty." 3 Thus, Title VI applies mainly to 
Federal loan and grant programs. Although 
these Title VI programs -differ widely in their 
purposes and functions, they have one signifi
cant element in common. They operate through 
intermediaries, called "recipients." 4 The loans 
and grants are made to recipients, not to in
tended beneficiaries. Frequently, these recipi
ents are State agencies. For example, under 
HEW's Aid to Families with Dependent Chil
dren program, recipients of Federal grants are 
State welfare agencies. Under the Department 
of Justice's Law Enforcement Assistance Pro
gram, recipients of Federal grants are State 
or local law enforcement agencies. Under 
HUD's Low-Rent Public Housing Program, re
cipients of Federal loans and annual contribu
tions are local housing authorities, which are 
State agencies. Sometimes, recipients are pri
vate entities. For example, under the Commerce 
Department's· Economic Development Program, 
recipients of grants or loans may be private 
nonprofit organizations representing a devel
opment area. Under HUD's Rent Supplement 
Program, recipients may be private nonprofit 
or limited dividend housing sponsors. 

A 1969 study showed that in fl.seal year 1968 
Federal grant-in-aid payments under these 
programs amounted to more than $25 billion. 
The bulk of this money, $18 billion, went to 
State and local governments. Estimates are 
that Federal assistance will exceed $30 billion 
in fiscal year 1970.5 

3 Civil Rights Act of 1964, sec. 602. 
• The Department of Health, Education, and Wel

fare's Title VI regulations define recipients as: 
"Any State, political subdivision of any State, or 

instrumentality of any State or political subdivision, 
any public or private agency, institution, or organiza
tion, or other entity, or any individual in any State, 
to whom Federal financial assistance is extended, di
rectly or through another recipient, for any program, 
including any successor, assignee or transferee thereof, 
but such term does not include any ultimate beneficiary 
under any such programs. 45 CFR 80.13(i). 

• Cong. Q. Weekly Report, Aug. 15, 1969, vol. XXVII 
No. 33, at 1495-1501. The study covered 130 Federal 
grant-in-aid programs which were arranged into 17 
general categories: Public assistance; highways; argri
cultural conservation, extension work and research; 
education; public ;health (research); public health 
(services); antipoverty; National Guard; food distri
bution; unemployment insurance; urban development 
and public works; veterans benefits; conservation 
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In each of these programs, key decisions on 
how the program operates and how program 
benefits are distributed are made by recipi
ents. Despite detailed Federal guidelines on 
program operation typically contained in the 
governing legislation and administrative regu
lations, recipients often have wide discretion 
in operating the program, and opportunities 
are presented to discriminate or otherwise deny 
program benefits to intended beneficiaries. Fpr 
example, officials of State welfare agencies 
may require minority group families to meet 
stricter standards of eligibility than majority 
group families must meet. and may force them 
to accept demeaning employment as a condi
tion to remaining on the welfare rolls.· Officials 
of State employment offices which receive funds 
from the Department of Labor may refer mi
nority group applicants only to low-paying, 
low-skilled jobs even though they are qualified 
for better jobs. 

Officials of the Cooperative Extension Serv
ice, which is funded jointly by Federal, State, 
and county sources, may provide technical and 
other assistance to black farmers of a lesser 
quality than provided to whites. Local hous
ing authority officials may select sites for 
public housing projects and adopt tenant 
assignment policies that assure against racially 
integrated projects and promote residential 
segregation. 

These are just a few examples of the kinds 
of discriminatory practices in which recipients 
under federally assisted programs can engage 
in administering the programs. They are by 
no means hypothetical examples. 6 Title VI was 
enacted to eliminate these practices and to 
prevent their recurrence.7 

practices; vocational rehabilitation; child care; business 
development and area redevelopment; and other pro
grams. Public assistance payments and grants for 
highway construction, maintenance and related activi
ties were the largest Federal assistance categories. 

• For examples of continuing discrimination under a 
variety of Title VI programs, see chapter 1 supra. 

7 During congressional consideration of the act, the 
thrust of Title VI was enunciated by Congressman 
Emanuel Celler who said, "It seems rather anomalous 
that the Federal Government should aid and abet dis
crimination on the basis of race, color, or national 
origin by granting money and other kinds of financial 
aid." 110 Cong. Rec. 2467 (1964). 

B. Scope and Coverage of Title VI 
Title VI provides a good deal of detail on 

the procedures to be followed in securing com
pliance with its requirement of nondiscrimi
nation. These provisions concerning procedure 
are aimed primarily at assuring protection to 
recipients against precipitous and ill-advised 
actions by Federal departments and agencies.8 

Concerning the scope and coverage of Title VI, 
however, the legislation, aside from two spe
cific restrictions on coverage,9 offers only gen
er~l guidance on its substance. Title VI dele
gates much of this responsibility to Federal 
departments and agencies. Section 602 of the 
title directs each Federal department and 
agency that extends Federal financial assis
tance to issue rules, regulations, or orders of 
general applicability to put into effect the pro
visions of the statute. In large part, the sub
stance of Title VI has developed through 
agency regulations. 

I. REGULATIONS 
In enacting Title VI, Congress intended that, 

to the extent possible, Federal agencies would 
adopt uniform regulations.10 In the months 
immediately following enactment of Title VI, 
a task force, composed of representatives of 
the White 'House, the Commission on Civil 
Rights, the Department of Justice, and the 
Bureau of the Budget, worked with represen
tatives of the Department of Health, Educa
tion, and Welfare to develop regulations for 
that agency. HEW regulations then were used 
as a model which other agencies adapted to 
their own programs. 

In all, 22 Federal departments and agencies 
have issued Title VI regulations since the en
actment of the Civil Rights Act of 1964.11 

• Civil Rights Act of 1964, secs. 602 and 603. 
• Sec. 602 exempts contracts of insurance and guar

anty from coverage. Sec. 604 exempts employment 
practices "except where a primary objective of the 
Federal financial assistance is to provide employment." 

' 
0 This intent is reflected in the provision in ·sec. 602 

requiring Presidential approval before any rule, regula
tion, or order becomes effective. 

11 Agency for International Development; Department 
of Agriculture; Atomic Energy Commission; Civil 
Aeronautics Board; Department of Commerce ( covering 
the Economic Development Administration and the Fed
eral Highway Administration before its transfer to the 
Department of Transportation) ; Department of De
fense; Federal Aviation Administration (before its 
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Nevertheless, as of May 1970, several agencies 
that operate programs subject to Title VI had 
not yet issued such regulations. For example, 
Title VI regulations for the Department of 
Transportation, which was established in Octo
ber 1966 and which in fiscal year 1970 provided 
approximately $6.1 billion to 1,682 recipients 
covered by Title VI,12 were not submitted for 
Presidential approval until January 17, 1969, 
3 days before President Johnson left office. The 
regulations, which have since been revised, 
were not approved until June 1970.13 

The National Foundation on the Arts and 
the Humanities is another agency with Title 
VI programs which has not issued correspond
ing regulations. In 1968, proposed regulations 
were submitted to the Department of Justice 
for review. These regulations also were sub
mitted to the President on January 17, 1969, 
along with Transportation's regulations. The 
President did not act on them and the Foun
dation has continued to operate without Title 
VI regulations despite the fact that it is re-

transfer to the Department of Transportation); Gen
eral Services Administration; Department of Health, 
Education, and Welfare; Department of Housing and 
Urban Development; Department of Interior; Depart
ment of Justice (covering the Law Enforcement As
sistance Administration); Department of Labor; Na
tional Aeronautics and Space Administration; National 
Science Foundation; Office of Economic Opportunity; 
Office of Emergency Preparedness; Small Business Ad
ministration; State Department; Tennessee Valley 
Authority; Treasury Department (covering the Coast 
Guard before its transfer to the Department of Trans
portation); and Veterans Administration. 

With the exception of the Department of Justice, the 
Title VI regulations of all the issuing agencies were 
approved in either December 1964 or January 1965. 

"Latter from John A. Volpe, Secretary of Transpor
tation, to the Reverend Theodore M. Hesburgh, C.S.C. 
Chairman, U.S. Commission on Civil Rights, Aug. 13, 
1970. Estimates of Department of Transportation ex
penditures (covered by Title VI) in fiscal year 1969 are 
about $5 billion; most of the funds are authorized 
under the Federal Aid Highways Program which alone 
exceeds $4 billion. Letter from Richard F. Lally, 
Director of Civil Rights, Department of Transportation, 
to Martin E. Sloane, Assistant Staff Director, U.S. 
Commission on Civil Rights, Jan. 23, 1970~ 

13 See 35 Fed. Reg. 10080 (June 18, 1970). Prior to 
this, four of the Department of Transportation's oper
ating administrations, Coast Guard, Federal Aviation 
Administration, Federal Highway Administration, and 
Urban Mass Transportation Administration, continued 
to operate pursuant to the regulations issued by the 
agencies from which they were transferred. 

sponsible for administering a number of fed
erally assisted programs.u The Equal Employ
ment Opportunity Commission's (EEOC) pro
gram of assistance grants to State and local 
fair employment agencies to aid them in elim
inating discriminatory employment practices 15 

appears to fall within the purview of Title VI. 
But, EEOC has not issued Title VI regulations. 
According to one EEOC official, until the Com
mission on Civil Rights staff raised the issue, 
the question of whether its grant program 
was subject to Title VI had never been con
sidered.16 The official indicated that he would 
seek an opinion from EEOC's General Counsel. 
As of June 1970; however, the issue had not 
been resolved.11 

In July 1967, an interagency committee, 
with the Department of Justice acting as 
Chairman, was formed to consider the adop
tion of uniform amendments to agencies' Title 
VI regulations. By that time, agencies had 
had the benefit of nearly 3 years' experience 
since the adoption of their original regulations. 
As a result of this experience and certain ad
ministrative changes that had occurred, there 
was a general recognition that the regulations 
needed to be brought up to date.18 

The proposed uniform amendments con
tained many substantive provisions that had 
not appeared in the original regulations.19 

Agencies proceeded to redraft their respective 
Title VI regulations to conform to the uniform 
amendment proposals. Like the regulations of 
the Department of Transportation and the Na-

" Some Foundation programs with Title VI implica
tions are assistance to groups for projects and pro
ductions in the arts, surveys, research, and planning 
in the arts, and assistance to State arts agencies for 
projects and productions in the arts. 

1 Authorized under 42 U.S.C. 2000e-8(b) (1964); for• 

description see the Bureau of National Affairs, Inc., 
Fair Employment Practices-Summary of Latest De
velopments, Oct. 23, 1969, at 1. 

1 Telephone conversation with Peter Robertson, Di• 

rector, Office of State and Community Affairs, Equal 
Employment Opportunity Commission, Nov. 17, 1969. 

"Id., June 11, 1970. 
1 See memorandum from David L. Rose, special as• 

sistant to the Attorney General for Title VI, transmit
ting the proposed regulation amendments to all Title VI 
coordinators, Nov. 28, 1967. 

1 The uniform amendments contained requirements• 

concerning such matters as site selection, affirmative 
action, and coverage of certain employment practices. 
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tional Foundation on the Arts and the Human
ities, however, they were not submitted for 
Presidential approval until the last days of the 
outgoing Johnson Administration and were 
not approved. 

The proposed Department of Transportation 
Title VI regulations incorporated most of the 
provisions suggested in 1967 by the Uniform 
Amendments Committee. These regulations, 
which were revised after original submission 
to President Johnson, were resubmitted for 
Presidential approval in April 1970 20 and ap
proved in June 1970. Other agencies' Title VI 
regulations undoubtedly will be revised accor
dingly and resubmitted for Presidential ap
proval. 

2. DEFINING KEY TERMS 
There are several key terms mentioned in 

Title VI that determine, in large part, the scope 
of coverage under the law. One is "discrimina
tion" ; another is "Federal financial assistance" ; 
and another is "program or activity". These 
terms are not defined in the statute. Rather, the 
definition of these terms has been developed 
through agency regulations and interpreta
tions. Although the Title VI regulations of Fed
eral departments and agents are similar, 
each agency determines for itself the defini
tion of these terms as applied to its own pro
grams. Thus, the distinct possibility for incon
sistency is presented in program coverage. In 
actual fact, a good deal of uniformity has 
been achieved, although in some cases incon
sistencies persist. 
a. "Discrimination" 

Despite the lack of statutory guidance on 
the definition of the term "discrimination", 
agency regulations uniformly have spelled out 
specific practices that fall within the meaning 
of the term and are thereby prohibited. These 
include the following: 

• Segregation or separate treatment in 
any part of the program; 

• Any difference in quality, quantity, or 
the manner in which the benefit is pro
vided; 

• Standards or requirements for partici
pation which have as their purpose or 
which have the effect of excluding 

•• Memorandum for the President from the Attorney 
General, Apr. 14, 1970. 

members of certain racial or ethnic 
minorities; 

• Methods of administration which would 
defeat or substantially impair the ac
complishment of the program objec
tives; 

• Discrimination in any activity con
ducted in a facility built in whole or in 
part with Federal funds ; 

• Construction of a facility in a location 
with the purpose or (;:lffect of excluding 
individuals from the benefits of any 
program on the grounds of race, color, 
or national origin; 

• Discrimination in any employment re
sulting from a program established pri
marily to provide employment; and 

• Discrimination in employment prac
tices which has the effect of denying 
equality of opportunity to beneficiaries 
of the program.21 

b. "Federal Financial Assistance" 
"Federal financial assistance" is not defined 

in Title VI other than in terms of the means by 
which it is provided-"by way of grant, loan, 
or contract other than a contract of insurance 
or guaranty." 

The legislative history of Title VI supports 
the view that Congress intended the term to be 
construed broadly.22 In fact, agency regula
tions generally have reflected a broad inter
pretation of this term. It generally has been 
defined to include: 

. . . (1) grants and loans of Federal funds, (2) 
the grant or donation of Federal property and interests 
in property, (3) the detail of Federal p~rsonnel, (4) 
the sale and 1ease of, and the permission to use (on 
other than a casual or transient basis), Federal prop
erty or any interest in such property without con
sideration or at a nominal consideration, or at a con
sideration which is reduced for the purpose of assisting 
the recipient, or in recognition of the public interest 

21 See, e.g., 7 C.F.R. 15.3 (Agriculture); 15 C.F.R. 8.4 
(Commerce); 45 C.F.R. 80.3 (HEW); 45 C.F.R. 1010.4 
(OEO); 13 C.F.R. 112.3-112.7 (SBA). With respect to 
some issues concerning the meaning of "discrimina
tion," there is no uniformity. For example, some 
agencies consider site selection to be within the ambit 
of the term (e.g., DOT, HUD). Some do not. 

22 See, e.g., 110 Cong. Rec. 2467 (1964) in which 
Representative Celler, Chairman of the House Judiciary 
Committee and one of the chief spokesmen for Title VI 
in Congress, spoke of "granting money and other kinds 
of financial aid." (Emphasis added.) 
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to be served by such sale or lease to the recipient, and 
(5) any Federal agreement, arrangement, or other 
contract which has as one of its purposes the provision 
of assistance." 

Most of the agencies which have issued Title 
VI regulations have defined "Federal financial 
assistance" in a similar fashion.24 

Although this definition was developed to 
provide a common basis on which all Federal 
agencies could operate, definitional problems 
still arise in determining whether certain 
forms of financial assistance are covered by 
Title VI. For example, one issue of current 
controversy involves the tax exempt status ac
corded to private segregated schools by the 
Internal Revenue Service (IRS) of the De
partment of the Treasury. In its report on 
Southern Sc-hool Desegregation 1966-67, this 
Commission found that many private segre
gated schools attended exclusively by white 
students had been established in the South as 
a means of avoiding public school desegrega
tion. The Commission also found that some of 
these racially segregated private schools had 
been approved by the IRS as charitable insti
tutions, thus exempt from paying income 
taxes. In addition, contributors to these insti
tutions were entitled to deduct contributions 
from their taxable incomes. Based on these 
findings, the Commission recommended that 
the Secretary of the Treasury request an opin
ion from the Attorney General on whether 
title VI of the Internal Revenue Code author-

•, HEW regulation, 45 C.F.R. 80.13(f). 
" The Department of Commerce and the Tennessee 

Valley Authority added "waiver of charges which would 
normally be made for the furnishing of government 
services" or a variation thereof (15 C.F.R. 8.3(f) and 
18 C.F.R. 302.2); the Department of Commerce also 
added "technical assistance" (15 C.F.R. 8.3(f); the Of
fice of Economic Opportunity added "the referral or as
signment of VISTA volunteers ( except the referral 
or as_signment of such volunteers to work in p'rograms 
or ac.tivities being carried out by private organizations 
under contract with the Federal Government or an 
agency thereof)" (45 C.F.R. 1010.2(e)); the Small Busi
ness Administration defined Federal financial assist
ance in terms of specific loans (13 C.F.R. 112.2); the 
State Department omitted "the sale and lease of ... 
public interest to be served by such sale or release to 
the recipient" (22 C.F.R. 141.12(e)); the Atomic En
ergy Commission added the "detail . . . of other 
personnel at Federal expense" (10 C.F.R. 4.3(d)); and 
the Civil Aeronautics Board limited its definition to 
"grants of Federal funds under section 406 of the 
Federal Aviation Act of 1958" ( 14 C.F.R. 379.12 (b) ) . 

ized or required the IRS to withhold tax bene
fits to racially segregated private schools.25 In 
the Commission's view, tax exemptions repre
sented cash subsidies to the exempt institu
tions by allowing them to keep revenues which 
otherwise would be paid to the Government, 
and thus become "Federal financial assistance" 
within the meaning of Title VI. 26 

On August 2, 1967, IRS announced appro
val of the applications for tax benefits of 42 
segregated private schools whose status had 
been under review. In a memorandum written 
on the eve of the IRS announcement,21 the 
Civil Rights Division of the Department of 
Justice took the position that a school which 
bars Negroes on account of race is not an 
institution organized and operated exclusively 
for charitable or educational purposes within 
the meaning of the Internal Revenue Code, in 
that the racial policies of such schools do not 
promote any legitimate educational objective 
and are inconsistent with well-defined public 
policy. In support of its contention that there 
was a clear national policy condemning segre
gation in education, the Civil Rights Division 
cited, among other references, Title VI. Despite 
this, IRS approval was given.28 On July 10, 
1970, IRS reversed this policy by announcing 
that the tax exempt status of private schools 
which practice racial discrimination would be 
revoked.29 

25 U.S. Commission on Civil Rights, Southern School 
Desegregation 1966-67, at 99. 

2 Id., at app. VIII, at 144-45.• 

21 Department of Justice, Civil Rights Division, "Fed
eral Tax Status of Private Schools Which Discriminate 
on the Basis of Race," Aug. 1, 1967. This account of 
the Department of Justice's position was taken from 
a draft memo which was similar but not identical to the 
draft which was submitted to IRS. 

2 The IRS ruling now is the subject of litigation. ·see• 

Green v. Kennedy, Civil Action No. 1355-69 (DC. D.C.). 
On Jan. 13, 1970, the court issued a preliminary in
junction prohibiting IRS from granting ta,x exemp
tions to any new racially segregated private schools 
while the case was pending. On May 16, 1970, the New 
York Times reported that the Department of Justice 
had filed a brief in the case contending that exemptions 
did no.t constitute any form of Government support for 
these schools, an apparent change in position by Justice. 

2
• Internal Revenue Service news release, July 10, 

1970. However, recent comments by IRS Commissioner 
Thrower, suggest that vigorous enforcement procedures 
will not be undertaken. See, e.g., Washington Post, Aug. 
12, 1970, B-6. 
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c. "Program or Activity" 
Title VI is commonly viewed as applying 

to Federal grant and loan programs. By its 
terms, however, the statute applies to "any 
program or activity receiving Federal financial 
assistance." Thus, according to the literal lan
guage of the statute, it is not the Federal pro
gram with which title VI is primarily con
cerned, but rather the State, local, or private 

·program which is receiving the Federal grants 
or loans. This distinction sometimes is of more 
than academic interest and can significantly 
affect the scope of Title VI coverage. 

For example, HUD administers a college 
housing loan program under which below
market interest rate loans are made available 
to colleges and universities for the provision 
of student dormitories and other facilities. 
Under either- definition of the term "pro
gram or activity," there is no question that 
the college dormitory provided under HUD 
loans would have to be operated on a nondis
criminatory and nonsegregated basis. That is, 
all students would have to be assigned to rooms 
in the dormitory without regard to race or 
ethnic background. But what of a college or 
university which enrolls only white students 
and systematically excludes racial minorities? 
If the term "program or activity" is defined 
as the Federal program-that is, the college 
housing program-this college or university 
presumably could satisfy the nondiscrimina
tion requirement of assigning all students to 
the dormitory without regard to race and still 
maintain an all-white student body and an 
all-white dormitory. If, however, the term is 
defined by the literal words of the statute, 
then the "program or activity" is the college 
or university itself, and all aspects of the ad
ministration of the college, including its ad
missions policies, become subject to the non
discrimination requirements of Title VI. 

HUD was faced with this question shortly 
after Title VI was enacted. It chose to interpret 
the term "program or activity" broadly and 
in accordance with the literal words of the 
statute. HUD Title VI regulations are drawn 
to apply not only to dormitory assignments 
but to all ot:Per university policies and prac
tices, including admissions policies. 30 

30 See HUD Title VI regulation, 24 C.F.R. 1.4 It is 
noteworthy that under Executive Order 11063, which 

Some have urged an even broader interpre
tation of this term. For example, in a 1966 
report on "Metropolitan Housing Desegrega
tion", it was urged that all Federal aid to 
metropolitan areas be conditioned on the elim
ination of housing segregation in these 
areas.31 Thus, although the various Federal 
programs, such as highway construction, ur
ban renewal, hospital construction, waste 
treatment plants, and electrical facilities, have 
different purposes and involve different recip
ients, if the "program or activity" receiving 
these various forms of financial assistance 
is defined as the metropolitan area, itself, then 
the requirement of nondiscrimination and de
segregation extends to the entire metropolitan 
area. This argument, however, has not been 
adopted by any Federal agency. 

Another issue concerning the definition of 
the term "program or activity" relates to the 
identity of the beneficiary of the Federal finan
cial assistance. Generally, the direct payment 
of Federal funds to an individual beneficiary, 
as in the case of social security, does not come 
within the purview of title VI, because neither 
a "program" nor an "activity" is being as
sisted but only an individual.32 In explaining 
the distinction between direct assistance pro
grams and programs covered by title VI, 
Nicholas deB. Katzenbach, then Deputy Attor
ney General, wrote the following to Mr. Celler, 
chairman of the House Judiciary Committee: 

A number of programs administered by Federal 
agencies involve direct payments to individuals pos
sessing a certain status. Some such programs may 
involve compensation for services rendered, or for 
injuries sustained, such as military retirement pay and 

also prohibited discrimination in the college housing 
loan program, HUD declined to extend its nondiscrim
ination requirements beyond dormitory assignments. 
The language of the Executive order was quite dif
ferent from that of Title VI, limiting its prohibition 
against discrimination to "housing . . . provided in 
whole or in part with the aid of loans . . . made by 
the Federal Government. . . ." Executive Order 11063 
(1962), sec. lOl{a) (ii). See also note 389 infra for 
comment on the only judicial consideration of the pro
gram or activity provision of Title VI. 

31 The Potomac Institute, Metropolitan Housing De
segregation (1966). 

02 See letter from David Rose, Special Assistant to 
the Attorney General for Title VI, to Robert C. Fable, 
Jr., General Counsel, Veterans Administration, Mar. 
5, 1968. For a discussion of nondiscrimination in direct 
assistance programs, see sec. IV infra. 
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veterans' compensation for service-connected disability, 
and perhaps should not be described as assistance pro
grams; others such as veterans' pensions and old-age 
survivors, and disability benefits under Title II of the 
Social Security Act, might be considered to involve 
:qnancial assistance by way of grant. But to the extent 
that there is financial assistance in either type of 
program, the assistance is to an individual and not to 
a "program or activity" as required by Title VI . . . . 
For similar reasons, programs involving direct Fed
eral furnisp.ing of services, such as medical care at 
federally owned h_ospitals, are omitted."' 

Sometimes, however, even when Federal fi
nancial assistance is extended directly to the 
ultimate beneficiary, Title VI may apply. For 
example, under several education programs ad
ministered by the Veterans Administration,34 

direct payments are made to veterans and 
other beneficiaries to assist them in pursuing 
courses of education and training at institu
tions approved by State agencies or the VA 
Administrator. The Veterans Administra
tion's General Counsel initially determined that 
these educational programs were not within 
the scope of Title VI because they represented 
a form of direct assistance. This position was 
opposed by the Department of Justice : 

In our judgement, these educational programs in 
which veterans and orphans participate, can be viewed 
as federally assisted programs within the scope of Title 
VI. Although the question is not completely free of 
doubt, and despite the Veterans Administration's prior 
administrative interpretation to the contrary, it is our 
view that persuasive arguments can be made to sus
tain an administrative determination that Title VI 
applies to these education programs.35 

The Department of Justice later elaborated 
upon its position : 

Since coverage of Title VI is specifically limited to 
"any program or activity" receiving Federal financial 
assistance, the direct payment of Federal funds to an 
individual beneficiary does not ordinarily come under 
the scope of the legislation, because neither a "pro
gram" nor an "activity" is being aided-only the in
dividual. . . . Cash payments made by the Federal 
Government which may be utilized without restriction, 
and which are not dependent upon the individual 
beneficiary's participation in any program or activity, 
are thus not within the coverage of Title VI. However, 

33 Hearings on H.R. 7152 before the House Judiciary 
Committee, 88th Cong., 1st sess., pt. IV, at 2773 (1963). 

" E.g., vocational rehabilitation, veterans' educational 
assistance, and :widows' and war orphans' educational 
assistance. 

"Letter from then Deputy Attorney General Warren 
Christopher, to the Director of the Bureau of the 
Budget Charles L. Schultz, Jan. 13, 1968. 

under the assistance provisions encompassed by the 
veterans' educational aid statutes payment, although 
directly made to the beneficiary, is expressly condi
tioned upon his pursuit of an approved educational 
institution. . . . Thus, payments are specifically tied 
to the beneficiary's participation in an educational 
program or activity, which is thereby assisted through 
the availability of Federal funds.38 

In this opinion, the Department of Justice 
also rejected V A's contention that the pay
ments were not covered because the assistance 
was primarily for veterans and only inciden
tally for the benefit of the schools. The De
partment of Justice asserted that the appli
cability of Title VI should not depend on 
whether the purpose of the assistance to the 
recipient institution was primary or inciden
ta1.a1 

The General Counsel of VA, while disagree
ing with Justice's position, acquiesced in its 
interpretation on the theory that the Depart
ment of Justice, and not VA, is charged with 
interpreting the Civil Rights Act of 1964.38 

By the same token, the direct business loan 
program of the Small Business Administra
tion (SBA), which involves a direct payment 
from the Federal Government to beneficiaries, 
also has been interpreted to be covered by 
Title VI. Although the recipient of the loan is 
considered, for most purposes, the "ultimate 
beneficiary" and thus exempt from Title VI 
regulations,39 for purposes of providing serv-

38 Letter from Special Assistant to the Attorney Gen
eral for Title VI, to the General Counsel of VA, at 2, 
Mar. 5, 1968. It is noteworthy that while in this case, 
the view of the Department of Justice, the agency 
charged with coordinating responsibility under title 
VI, was adopted by the program agency, in the IRS 
case discussed above it was not. For a discussion of the 
Department of Justice's role as Title VI coordinator, 
see sec. F, infra. 

"Id., at 3. 
38 Memorandum from General Counsel of VA, to the 

VA Administrator, Mar. 11, 1968. 
' 
0 Title VI regulations apply to "recipient" and define 

that term as not including the "ultimate beneficiary." 
See e.g., 45 C.F.R. 80.13(i). In an undated letter to 
'Martin E. Sloane,. Assistant Staff Director, U.S. Com
mission on Civil Rights, the Director of SBA's Office of 
Equal Opportunity wrote: "Naturally, we carry out a 
Title VI program going to equal opportunity obliga
tions of recipients of assistance, but clearly the bene
ficiary of the assistance is the recipient and not those 
to whom some benefit might flow in terms of equal 
opportunity service or employme~t. . . ." 
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ices to customers and sometimes employment 
he is a "recipient" an,d the customers and em
ployees are beneficiaries entitled to service and 
employment on a nondiscriminatory basis.40 

-3. OTHER ISSUES OF SCOPE AND 
COVERAGE 

a. Statutory Restrictions 
(I) Insurance and Guaranty Programs 

As noted earlier, Title VI excludes from cov
erage programs or activities receiving Federal 
financial assistance by way of contracts of 
insurance of guaranty. Thus, banks whose de
posits are insured by the Federal Deposit In
surance Corporation, and savings and loan as
sociations whose accounts are insured by the 
Federal Savings and Loan Insurance Corp. are 
not covered by Title VI. 41 

In addition, FHA mortgage insurance pro
grams and VA loan guaranty programs also 
are typically excluded from Title VI coverage. 
In some cases, however, insurance or guaranty 
is not the sole form of assistance. In a number 
of FHA programs, it may take the form of 
cash payments to housing sponsors or mort
gage lending institutions to enable lower-in
come families to obtain decent hous'ing. For 
example, the rent supplement program involves 
rent assistance payments to housing sponsors 
on behalf of lower-income tenants. The FHA 
program of home ow1_1ership for lower-incollJ_e 
families involves payments to mortgage lend
ing institutions on behalf of lower-income 
homeowners which reduces the monthly pay
ments which the homeowners must pay. These 
programs, by virtue of the assistance pay
ments made by the Federal Government, are 
subject to Title VI despite the fact that assis
tance also takes the form of insurance or guar
anty. 

•• For example, Title VI applies to economic opportun
ity loans, loans to State and local development com
panies, loans to small business investment companies, 
certain disaster loans etc. However, Title VI only covers 
the employment practices of economic opportunity and 
State and local development company recipients. Since 
Mar. 8, 1966, the employment practices of the_se re
cipients and all other busines's loan recipients (guar
anty loans as of Aug. 1, 1970), have been subject to 
the nondiscrimination requirements of SBA's supple
mental regulations (13 C.F.R. 113). 

" For a discussion of the role of these institutions in 
promoting equal housfog opportunity, see ch. 3. 

(2) Employment Practices 
Section 604 of Title VI limits coyerage of 

employment practices to those programs• in 
which a prima,ry objective of., Federal p.n?,ncial 
assistance is to provide employment.42 Since 
the provision of employmep.t is not a primary 
objective of most federally assisted programs, 
employment practices typically are not of Title 
VI concern. Notable -exceptions are the pro-

~ gra~s administered by the Economic Develop
ment Administration (EDA) of the Depart
ment of Commerce. Unlike most -Federal 
grant-in-aid programs, EDA programs have 
as one of their primary objectives the provi
sion of employment, specific~l1y in areas of 
substantial and persistent unemployment and 
underemployment. 

Issues of employment coverage have proved 
to be complex. ·In some cases they have been 
resolved narrowly. For example, EDA's pro
gram of grants and. l9ans to designated areas 
for community facility improvements under 
the Public Works and Economic Development 
Act of 1965, as amended,43 has as its primary 
purpose the development of facilities necessary 
to foster industrial growth and employment in 
economically depressed areas. The typ~s of proj
ects vary greatly in size and scope and may 
run the gamut from water and sewage exten
sions to industrial parks, airport improve
~ents, and vo~~tional training centers. 

The recipient of an EDA grant may be a 
local or c<;>qnty subdivision or a nonprofit or
ganization ·representing a development area. 
EDA designates this type of recipient as the 
"recipient".44 Identifiable business entities 
which are the substantial and direct benefi
ciaries of the public facility assisted by the 
loan or grant are also defined as "recipients".45 

Commerce's current Title VI regulations 
cover only the employment practices of sub
stantial and direct beneficiaries which are 
business entities. A public facility, such as a 

" Executive Order 11246 and Title VII of the Civil 
Rights Act of 1964 are the principal means of reaching 
discrimination in employment. See ch. 2, supra. 

"42 u.s.c. 3121 (1965). 
'' 15 C.F.R. 8.3(i). 
•• 15 C.F.R. 8.6(b) (2). Substan~ial and direct bene

ficiaries, however, should not be confused with the 
ultimate beneficiaries, which are the employees and 
customers of the substantial and direct beneficiaries. 
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park, hospital, or school/6 which may be bene
fited by a new sewer line, for example, would 
not be considered a substantial and direct bene
ficiary and thus neither its employment prac
tices nor the services it provides would fall 
within Commerce's Title VI jurisdiction.47 It 
is difficult to reconcile the distinction concern
ing employment practices that the Commerce 
regulations make between substantial and di
rect beneficiaries that are business entities 
and those that are not. Title VI, itself, makes 
no such distinction between types of employers, 
so long as a primary purpose of the Federal 
financial assistance is to provide employment. 48 

At the time the Department of Commerce's 
Title VI regulations were drafted, the Eco
nomic Development Administration felt that its 
coverage should extend only to business enti
ties since business entities would be creating 
jobs under its economic development programs. 
It was also believed that the extension of this 
coverage to parks, hospitals, and schools would 
duplicate the coverage of other Federal 
agencies. After some experience with the pro
gram, Commerce decided that all substantial 
and direct beneficiaries of EDA public works 
assistance should be covered by Title VI. This 
principle was included in its revised Title VI 
regulations which were submitted to the De-

.. A private hospital or a private school, however, 
would be considered a business entity. 

41 Proposed amendments to Department of Commerce 
Title VI regulations would change this by stipulating 
that "discrimination which is prohibited by recipients 
* * * is also prohibited by or on the part of any identi
fiable private or public entities intended to receive a 
substantial and direct benefit from a public facility 
assisted or provided by the loan or grant." (Emphasis 
added.) 

•• 42 U.S.C. 2000d-3 (1964) : "... of any employer, 
employment agency, of labor organization . . . where 
a primary objective of the Federal financial assistance 
is to provide employment" (emphasis added) ; see 
memorandum from Alfred Meisner, Assistant General 
Counsel, to Owen Kiely, Special Assistant for Equal 
Opportunity, Department of Commerce, June 12, 1967. 

"We have in our Commerce Title VI regulations rec
ognized certain practical problems in applying the 
above coverage to affected programs. For example, for 
Appalachia and EDA assistance for public facilities, 
beneficiaries of such assistance are limited to 'identifi
able business entities intended to be substantial and 
direct beneficiaries of a public facility assisted or pro
vided by the loan or grant.' (In our proposed revision 
of these regulations, we have suggested inclusion of 
'public entities' as well.") 

partment of Justice on November 22, 1967, 
and are still awaiting approval.4° 

Other agencies have resolved the issue of 
employment coverage so narrowly that they 
totally exclude the employment practices of 
their recipients even when coverage seems 
warranted. The Law Enforcement Assistance 
Administration (LEAA) of the Department 
of Justice is such an agency. 

The LEAA was established to aid State and 
local governments in strengthening and im
proving law enforcement activities. This ob
jective is accomplished primarily by means of 
block grants to States to support the develop
ment of comprehensive law enforcement plans 
and subsidize action programs developed under 
those plans at the State, regional, or local 
levels.50 

In fiscal year 1970, $268 million was appro
priated for law enforcement assistance.51 A 
substantial portion of this money is allocated 
to States in the form of grants for law en
forcement purposes, also known as action 
grants. Action grants may be used for public 
protection; recruiting law enforcement per
sonnel; public education; construction of law 
enforcement facilities; organized crime pre
vention and control; and recruiting, training, 
and education of community service officers.52 

In view of the fact that recruiting is one of 
the nrincipal purposes for which action 
grants may be used, it would appear that the 
provision of employment is a primary purpose 
of the assistance, and that employment prac
tices thereby would be subject to Title VI. 
LEAA, however, does not interpret its pro
gram this way. 

While there is a provision in the 1968 Om
nibus Crime Control and Safe Streets Act 
which prohibits quota systems or other pro
grams to achieve-racial balance,53 there would 

•• Letter from Rocco C. Siciliano, Under Secretary of 
Commerce, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 14, 1970. 

00 These grants are authorized under Title I of the 
Omnibus Crime Control and Safe Streets Act of 1968. 
42 U.S.C. 3701 et seq. (1968). 

" Public Law 91-153. 
"'42 u.s.c. 3731 (1968). 
03 42 U.S.C. Supp. 3766(b) (1968): Nothwithstanding 

any other provision of law nothing contained in this 
title shall be construed to authorize the Administration 
(1) to require, or condition the availability or amount 
of a grant upon, the adoption by an applicant or gran-
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appear to be a clear distinction between action 
to achieve racial balance and action to eliminate 
overt practices of discrimination in employ
ment. In fact, the Department ,of Justice's own 
Civil Rights Division made this distinction in 
urging LEAA to issue equal employment op
portunity regulations applicable to its 
grantees.54 LEAA, however, has not issued 
such regulations. 55 

If some agencies have taken an overly nar
row view of their authority to cover employ
ment practices under Title VI, others have in-

tee under this title of a percentage ratio, quota system, 
or other program to achieve racial balance or to 
eliminate racial imbalance in any law enforcement 
agency, or (2) to deny or discontinue a grant because 
of the refusal of an applicant or grantee under this 
title to adopt such a ratio, system, or other program. 

"' Memorandum from David Rose, special assistant to 
the Attorney General for Title VI, to Daniel Skoler, 
Acting Director, LEAA's Office of Law Enforcement 
Programs, Mar. 12, 1969. 

""On July 10, 1970, Department of Justice's Office 
of Legal Counsel concluded that LEAA does possess 
the authority to issue such regulations; however, Title 
VI was not the authority cited. See letter from William 
H. Rehnquist, Assistant Attorney General, Office of 
Legal Counsel, to Richard Velde and Clarence Coster, 
Associate Administrators, LEAA, July 10, 1970. 

According to LEAA, although the regulation govern
ing its program severely limits the Agency's ability to 
examine the employment practices of recipients, it has 
always recognized that under some circumstances Title 
VI might apply to employment practices in State-ad
ministered, federally assisted programs. Hence, the 
Agency states, "We have fully endorsed and applied 
the Title VI mandate that employment practices are 
covered whenever a primary objective of Federal aid 
is to provide employment." Memorandum from Richard 
W. Velde and Clarence M. • Coster, associate admin
istrators, Law Enforcement Assistance Administration, 
to David Norman, Deputy Assistant Attorney General 
for Civil Rights, Aug. 25, 1970. LEAA also states: 

"It seemed practical to us, however, to promulgate 
a comprehensive employment regulation based on the 
14th amendment which would, in large measure, make 
the employment practices of our State and local re
cipients subject to broad equal employment criteria. 
To this end, this Agency, in accordance with our 
statute (sec. 501, Omnibus Crime Control and Safe 
Streets Act of 1968), will shortly present such a reg
ulation to 'States and units of general local govern
ment' for 'appropriate consultation.' Promulgation of 
this regulation will obviate the necessity of Title VI 
employment considerations.'' Id. 

In LEAA's view, "This Agency must be viewed as 
being ahead of most oth~r Federal agencies in assuring 
equal employment opportunity under its Federal as
si~tance programs.'' Id. 

terpreted their authority much more broadly. 
For example, in late 1967, the Solicitor of the 
Department of Labor rendered an opinion on 
the applicability of Title VI to State 
employees 56 which pointed up a way of reach
ing recipients' employment practices other 
than under section 604. He noted that section 
604 of Title VI precludes the Department from 
reaching State merit system matters since a 
primary objective of Labor's financial assis
tance to State employment agencies is not to 
provide employment for State personnel.5;, 

Therefore, Labor ordinarily could take no ad! 
tion under Title VI on behalf of a State em
ployee who has been subjected to discrimina
tion. Instead, however, the Solicitor relied on 
a different provision of title VI. Labor's title 
VI regulations effectuating section 602 pro
vide in part: 

No recipient or other person shall intimidate, 
threaten, coerce, or discriminate against any individual 
for the purpose of interfering with any right or 
privilege secured- by section 601 of the act or this 
part...... 

The Solicitor's opinion pointed out that the 
conduct proscribed by Labor's Title VI regula
tions is not limited to conduct against a bene
ficiary alone. To the extent a recipient intim
idates, threatens, coerces, or discriminates 
against one of its employees, this also could 
have the effect of interfering with the rights 
of persons using the services of the agency in 
violation of Title VI. Thus Labor justified ac
tion to prevent employment discrimination by 
its recipients on grounds of protecting the 
rights of ultimate beneficiaries, even though 
its action also inured to the benefit of em
ployees. 

Under similar reasoning, discrimination or 
segregation imposed on teachers could be pro
hibited under Title VI on the ground that it 
results in discrimination against school chil
dren, the intended beneficiaries. In fact, HEW 
has based its prohibition against faculty seg
regation in elementary· and secondary schools 

"' Memorandum from Charles Dc·nahue, Solicitor, to 
Arthur Chapin, Special Assistant to the Secretary of 
Labor, Nov. 13, 1967. 

"' State agency employment practices are covered by 
standards for a merit system of personnel administra
tion, administered by HEW, and Title VII of the Civil 
Rights Act of 1964. 

..29 C.F.R. 31.B(e). 
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on this ground.59 HEW's action has been upheld 
judicially.0° Further, the proposed uniform 
amendments, if adopted, also would reflect this 
broader view of Title VI coverage regarding 
employment discrimination. 61 

Other agencies, while not interpreting their 
Title VI authority as prohibiting employment 

•• Department of Health, Education and Welfare, 
1968 Policies on Elementary and Secondary School Com
pliance with Title VI of the Civil Rights Act of 1964, 
HEW Subpart B, sec. 10. 

60 See, e.g., Rogers v. Paul, 382 198 (1965); United 
States v. Jefferson County Board of Education, 372 
F. 2d 836, 882-886 (5th Cir. 1966), aff'd en bane 380 
F. ·2d 382 (1967), cert. denied sub. nom., E. Baton 
Rouge Parish School Board v. Davis, 389 U.S. 840 
(1967); Bradley v. School Boa.rd of Richmond, 382 
U.S. 103 (1965). Furthermore, HEW also points out 
that courts of appeals have commonly required court 
ordered desegregation plans to contain provisions pro
hibiting teacher discrimination. Whittenberg v. School 
District of Greenville County, 424 F. 2d 196 (4th Cir. 
1970). Singleton v. Jackson Mnnicipal Separate School 
District, 419 F. 2d 1211 (5th Cir. 1970); Kemp v. 
Beasley (11) 389 F. 2d 178 (8th Cir. 1968); U.S. v. 
'Board of Education, Independence School District No. 
1, Tulsa County, Oklahoma, F. 2d (10th Cir. No. 
338-69, July 29, 1970). Letter from J. Stanley Pot
tinger, Director, Office for Civil Rights, HEW, to 
Martin E. Sloane, Assistant Staff Director, U.S. Com
mission on Civil Rights, Sept. 18, 1970. See also memo
randum from Alanson Wilcox, HEW, Feb. 15, 1968, 
in regard to HEW authority to issue school compliance 
policies under title VI. 

• 
1 The proposed amendments provide: 
"Where a primary objective of the Federal :financial 

assistance is not to provide employment, but discrimina
tion on the grounds of race, color or national origin in 
the employment practices of the recipient qr other 
persons subject to the regulations tends, on the grounds 
of race, color, or national origin, to exclude individuals 
from participation in, to deny them the benefits of, or 
to subject them to discrimination under· any program 
to which this regulation applies, the provisions . . . , 
shall apply to the employment practices of the recipi
ent or other persons subject to ;the regulations, to the 
extent necessary to assure equality of opportunity to 
and nondiscriminatory treatment of beneficiaries...." 

In 1967 the Uniform Amendments Committee justi
fied it~ reasoning as follows: 

"Even if a primary purpose of a program is not to 
generate employment, however, the beneficiaries' right 
to equal treatment necessarily encompasses the em
ployment practices of the recipient to the extent that 
such practices affect the equality of treatment afforded 
beneficiaries." 

See also the Department of Transportation's recently 
issued regulations (35 Fed. Reg. 10080) which incor
porate this provision. 

discrimination on the part of recipients, have 
reached these practices by means of other 
existing authority. For example, under the 
SBA interpretation, only those business loans 
made to borrowers under programs meant to 
foster employment are subject to the Title VI 
prohibition against discriminatory hiring prac
tices.0 

2 Nonetheless, SBA determined to deal 
effectively with the employment practices of 
all SBA borrowers. Shortly after Title VI was 
enacted, the SBA Administrator requested an 
op1mon from the Department of Justice 
whether, aside from Title VI, the agency had 
statutory authority to cover the employment 
practices of all loan recipients.63 The Depart
ment of Justice advised the Administrator that 
he had general statutory authority to take the 
action he desired and that the provisions of 
section 604 did not limit this authority.a¼ Jus-

"" Letter from Philip Zeidman, SBA General Counsel, 
to David Filvaroff, Special Assistant to the Attorney 
General, Department of Justice, Mar. 30, 1965. 

03 Letter from Eugene Foley, SBA Administrator, to 
Robert F. Kennedy, Attorney General, July 9, 1964. 
In this letter, the SBA Administrator referred in part 
to sec. 5 (b) of the Small Business Act (15 U.S.C. 634) 
which vests the Administrator with broad powers, viz., 
to "make such rules and regulations as he deems 
necessary to carry out the authority vested in him by 
or pursuant to this act" and to "take any and all 
actions . . . determined by him to be necessary or 
desirable in making . . . loans under the provisions 
of this Act." The Administrator indicated that "It 
seems . . . that, unless superseded by the enactment 
of Title VI, this broad language contains authority to 
exclude from the benefits of our :financial assistance 
programs business concerns which practice either or 
both of the two described forms of racial discrimina
tion" (i.e., discrimination in the employment of work
ers or in the services provided to the public). 

•• Letter from Norbert Schlei, Assistant Attorney 
General, Office of Legal Counsel, to Eugene Foley, SBA 
Administrator, Aug. 3, 1964. The Assistant Attorney 
General wrote the following: "I do not construe Title 
VI of the Civil Rights Act as limiting the general 
authority vested in you by the acts which you ad
minister." 

Other agencies have adopted the use of a nondiscrim
ination clause as a means of providing nondiscrimi-. 
nation coverage of recipients' practices not otherwise 
covered by Title VI. For example, the Office of Economic 
Opportunity formerly relied upon a contract provision 
to insure that Job Corps facilities were operated in a 
nondiscriminatory manner (the Department of Labor 
currently has responsibility for the program). The 
Office of Economic Opportunity also uses grant cop.di
tions which prohibit discrimination in CAP employ-
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tice also advised that if he chose to use this 
authority in cases where assistance to a re
cipient would be refused or terminated on 
grounds of racial discrimination, the proce
dures required by Title VI should be made 
applicable.65 SBA then issued regulations pro
hibiting employment discrimination by all 
direct and immediate participation borrowers 
(guaranty borrowers as of Aug 1, 1970).66 

These regulations, in effect, supplement the 
Agency's Title VI regulations. 

The examples described above suggest that, 
despite the restricted coverage of employment 
practices in Title VI, these practices can be 
reached by Federal agencies through such 
means as broad intrepretations of the title 
and use of existing statutory authority as a 
supplement to Title VI. The examples also sug
gest a lack of uniformity in the Federal ap
plication to coverage of employment practices. 
Agencies determine for themselves the scope 
of Title VI coverage. In one case, involving the 
LEAA, uniformity of opinion was lacking 
within a single Federal department-the De
partment of Justice, which is charged with 
responsibility for coordinating the entire Title 
VI effort. 
( 3) Coverage of Programs under Preexisting 

Loan or Grant Contracts 
One of the key issues that had to be decided 

shortly after Title VI was enacted related"'io 
coverage of programs or activities receiving 

ment (not covered by Title VI) and requires affirma
tive action efforts to insure that applicants are hired, 
and that employees are treated during employment 
without regard to their race, creed, color or national 
origin. (OEO Instruction 6710-1, Applying for a CAP 
Grant, dated Aug. 1968, at VI-16). The question of 
whether such a grant condition is permissible and not 
preempted by Title VI was resolved by the Department 
of Justice in a letter which stated that "Title VI does 
not preempt the authority of an agency derived from 
a separate statute to impose and enforce conditions 
requiring nondiscrimination in employment i_n connec
tion with grants of Federal financial assistance." (Let
ter from Frank M. Wozencraft, Assistant Attorney 
General, to Bertrand M. Harding, Acting Director, 
Office of Economic Opportunity, Sept. 5, 1969). 
For an earlier but perceptive treatment of this issue, 
see "In the Matter of Alachua County. Board of Public 
Instruction (Gainesville, Florida, Project Headstart, 
Grant No. 0071), grantee, opinion rendered on Nov. 
19, 1965, by Joseph W. Kaufman, hearing examiner. 

"Id. 
"'13 C.F.R. 113. See also note 225 infra. 

assistance under preexisting loan or grant con
tracts. Involved were Federal programs which 
had been providing assistance to recipients for 
many years before passage of Title VI. In some 
cases, assistance had been terminated well be
fore 1964, although the recipients still bene
fited from the goods or services provided under 
these programs. Where Federal financial as
sistance was extended and concluded to re
cipients before the effective date of agencies' 
Title VI regulations, these recipients were ex
empted from coverage.67 

In other cases, however, recipients were still 
receiving financial assistance, but receiving it 
pursuant to loan or grant contracts executed 
well before the enactment of Title VI. Did Title 
VI apply to programs or activities receiving 
assistance under preexisting loan and grant 
contracts, as well as to those for which con
tracts were executed after Title VI came into 
effect? The question was answered in the 
affirmative. With respect to programs or ac
tivities still receiving Federal financial assis
tance on the effective date of Title VI, but 
µnder Federal loan or grant contracts signed 
prior to that effective date, the decision was 

• 
1 See, e.g., HEW Title VI regulation, 45 CFR 80.2. 

The significance of this exclusion is illustrated in a 
Tennessee Valley Authority program which involves 
the transfer, lease, and license of real property for a 
nominal consideration to States, counties, municipalities, 
and other public agencies for development and admin
istration for public recreation purposes. Since the is
suance of TVA's Title VI regulations, there have been 
29 recipients of TVA land. In fiscal years 1968 and 
1969 alone there were 12 recipients who received a 
total of 2,082 acres at an estimated value of $1.7 
million. Letter from L. Duane Dunlap, Assistant Gen
eral Counsel, TVA, to Richard Gladstone, Program 
Analyst, U.S. Commission on Civil Rights, Nov. 5, 
1969. 

"There are, however, approximately 155 recipients 
of land that was transferred, leased, or licensed prior 
to the effective date of the agency's Title VI regulations. 
Ninety-nine of these 155 recipients are subject to a 
TVA nondiscrimination clause which appears in the 
transfer or lei.se instruments. As of June 20, 1969, 
however, 56 active licenses, leases and transfers neither 
contained a TVA nondiscrimination clause nor were 
subject to Title VI. Of these, 12 were State parks, nine 
county parks, twelve municipal parks, and four play
grounds." 

Exhibit E attached to letter from L. Duane Dunlap, 
Assistant General Counsel, TVA, to Martin E. Sloane, 
Assistant Staff Director, U.S. Commission on Civil 
Rights, Dec. 15, 1969. 
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that the language of Title VI applied to these 
programs or activities and that Congress had 
constitutional authority to do so.68 

b. Planning, Advisory, and Supervisory Boards 
In some instances, Federal agencies extend 

financial assistance to boards which act in an 
~dvisory or planning capacity to State or local 
governments. In other instances, boards ad
minister Federal grants given directly to State 
or local governments. 

For example, the Law Enforcement Assis
tance Administration of the Department of 
Justice makes planning grants to States to 
assist in establishing and operating State law 
enforcement planning agencies (SPA's).69 The 
function of the SPA's is to develop comprehen
sive, statewide, law enforcement plans and to 
set law enforcement priorities within the 
State.70 

The Economic Development Administration 
of the Commerce Department offers planning 
grants to redevelopment areas and to Economic 
Development Districts (EDD) to develop an 
Overall Economic Development program ( OE
DP) for the area. These programs are required 
before an area or district can receive EDA 
funds for the construction of public work 
facilities. The programs are developed by OE
DP county and district communities. 

HUD also operates programs that involve 
planning boards. For example, under its pro
gram of planning grants for metropolitan de
velopment, known as the "701" planning grant 
program, the plans are developed by State, 
metropolitan, and regional planning agencies.71 

There is little question that the plans de
veloped by these boards are subject to the 
requirements of Title VI. To the extent that 

08 Justice Department memorandum, "Application of 
Title VI of the Civil Rights Act to Future Payments 
under Existing Grants and Loans," Aug. 3, 1964. It 
should be pointed out that if a contrary decision had 
been made, many federally assisted programs, partic
ularly those administered by HEW, which involve 
continued assistance, would have been entirely excluded 
from Title VI coverage. In addition, in housing pro
grams, such as urban renewal and public housing, 
which involve long time lags between contract execu
tion and the provision of housing, much of the housing 
produced after the effective date of Title VI would 
have been excluded from coverage. 

.. 42 u.s.c. 3722 (1968). 
' 

0 42 U.S.C. 3223(b) (1968). 
"40 u.s.c. 461 (1964). 

plans developed with Federal financial assis
tance exclude areas with heavy minority group 
concentration or otherwise discriminate 
against minority group members, these plans 
would be in. violation of Title VI. The more 
difficult question is whether Title VI also covers 
membership on these planning boards. None 
of the three agencies, LEAA, EDA, nor HUD, 
has yet determined that Title VI applies. 

Under LEAA program guidelines, State 
planning agencies must have "balanced repre
sentation" including "representation of com
munity or citizen interests." 72 LEAA has not 
determined that these guidelines require ade
quate minority representation, nor has it deter
mined that Title VI applies. 

In April 1969, the Lawyers Committee for 
Civil Rights Under Law filed a complaint with 
LEAA alleging that Negroes had been system
atically excluded from membership on the 
board of the Mississippi SPA. Of the 34 mem
bers of the board, only one was a Negro, 
although Negroes comprised approximately 42 
percent of the State's population. LEAA re
quested an opinion from the Department of 
Justice's Civil Rights Division regarding the 
applicability of Title VI to membership on the 
Mississippi SPA.73 The response from the Civil 
Rights Division suggested that board member
ship was subject to Title VI.7" The response 
also suggested that exclusion of Negroes from 
SPA membership was a violation of LEAA's 
own guidelines : 

Even apart from the question whether or not there 
is a violation of Title VI, it is possible that exclusion 
of Negroes in the instant case is violative of that pro
vision of the guidelines promulgated by your 
agency.... 

In Mississippi, where Negroes represent over 42 
percent of the total population, it is difficult to envi
sion a "representative" group from which Negroes 
have been systematically excluded.'" 

12 Law Enforcement Assistance Administration, Guide 
for State Planning Agency Grants: Grants for Com
prehensive Law Enforcement Pl,anning Nov. 8, 1968. 

13 Memorandum from Daniel .Skoler, Acting Director, 
Office of Law Enforcement Assistance Administration, 
to David Rose, Special Assistant to the Attorney Gen
eral for Title VI, May 7, 1969. 

"Memorandum from David L. Rose, Special Assist
ant to the Attorney General for title VI to Daniel 
Skoler, Acting Director, Office of Law Enforcement 
Assistance Administration, Aug. 14, 1969. 

•• Id. 
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On June 9, 1969, the Lawyers' committee 
brought suit against the Mississippi Commis
sion on Law Enforcement seeking a judgment 
which would enjoin the defendants from ex
cluding Negroes from being represented on 
the State planning board. The lower court 
refused to grant an injunction holding that 
the plaintiffs had failed to show discrimina
tion in the Governor's appointments to the 
SPA board and had failed to offer proof that 
the plaintiffs, or the class they represented 
(i.e., Negroes residing in Mississippi), were 
more qualified than the present members of 
the Commission.76 The court, nevertheless, rec
ommended that more Negroes be appointed 
to these posts. The decision has been appealed 
to the Fifth Circuit Court of Appeals.77 

EDA also does not treat representation on 
OEDP county and district committees as a 
Title VI matter.78 In fact, at one time, EDA 
maintained that the issue of committee mem
bership was not even within the jurisdiction 
of the Department of Commerce's Office of 
Equal Opportunity.79 However, this matter was 
eventually favorably resolved.80 A November 
1969 survey of minority representation on 
OEDP committees, conducted by EDA's Office 
of Equal Opportunity, showed that "in general, 
minorities are under-represented in counties 
and districts were their population is higb.'~ 81 

1 Allen v. Mississippi Commission on Law Enforce• 

ment, (No. 4487), S.D. Miss.), opinion denying pre
liminary injunction. Sept. 22, 1969. 

11 According to LEAA, the issue whether Title VI 
applies to the racial makeup of law enforcement State 
planning boards "is not an easy one; but this Agency 
will of course be guided by the determination of the 
courts." Memorandum from Richard W. Velde and 
Clarence M. Coster, supra note 55. 

1 EDA is in the process of developing standards pro• 

viding for minority participation on these committees. 
See letter from Luther S. Steward, Jr., Special Assist
ant for Equal Opportunity, Department of Commerce, 
to Richard Gladstone, program analyst, U.S. Commis
sion on Civil Rights, May 26, 1970. 

1 See memorandum from Thomas W. Harvey, former• 

Deputy Assistant Secretary for Economic Development, 
to Luther C. Steward, Jr., Special Assistant for Equal 
Opportunity, Apr. 23, 1969. 

80 See memorandum from Larry A. Jobe, Assistant 
Secretary for Administration, to Robert A. Podesta, 
Assistant Secretary for Economic Development, May 
7, 1969. 

•• EDA, "Report on Minority Representation on 
OEDP Committees Survey," (November 1969). 

EDA's position concerning nonapplicability of 
Title VI was taken despite the fact that under 
existing EDA policy all applicants for plan
ning grants must comply with Title VI with 
respect to employment practices and the con
duct of their operations.82 Although Commerce 
Deputy Assistant General Counsel, as well as 
its Special Assistant for Equal Opportunity, 
have recognized that Title VI -does apply to 
minority representation on OEDP commit
tees,83 the Special Assistant for Equal Oppor
tunity feels that coverage could be better 
provided under EDA's own regulations.8

¼ None
theless, no procedures have been established 
by EDA concerning this matter.85 

Like LEAA and EDA, HUD also does not 
consider membership on planning boards to 
be subject to Title VI. A HUD survey of "701" 
planning agencies which received HUD grants 
in fiscal year 1969 revealed that, of the 23 
States having planning boards which provided 
information on the racial composition of these 
boards, only one had a black member. No 
other minorities were represented.86 Neverthe
less, no action to assure greater minority rep
resentation is contemplated by the Depart
ment. 
c. Membership in Federally Assisted Organiza

tions 
An issue closely related to minority repre

sentation on advisory bodies is the question 

"'15 C.F.R. 8.4(c). 
83 Memorandum from Luther Steward, Jr., Special 

Assistant for Equal Opportunity, to Larry Jobe, As
sistant Secretary for Administration, Department of 
Commerce, May 5, 1969. 

"'Id. Specifically, the Special Assistant indicated the 
following: 

"However, we do not believe from an administrative 
point of view that the question of representation on 
OEDP committees needs to be handled under Title VI 
procedures . . . . In our opinion, Economic Develop
ment Orde. 3.02.-2, properly implemented, is and should 
be a means of insuring equitable minority group rep
resentation on OEDP committees." 

.. EDA's Office of Equal Opportunity has drafted 
detailed procedures for implementing EDA's policy of 
requiring minority representation on OEDP committees. 
These procedures are currently being reviewed by 
Commerce's Special Assistant for Equal Opportunity. 
Letter from Siciliano to Glickstein, supra note 49. 

86 Department of Housing and Urban Development, 
701 Statewide and Metropolitan Survey-Prelimina'1'1J 
Observations (based on the partial returns of a July 
1969 survey), Nov. 19, 1969. 
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of Medicine and Surgery of the Veterans Ad
Federal financial assistance. The Department 
of Medicine and Surgery of the Veterans. Ad
ministration, for example, administers a pro
gram which grants space in VA hospitals to 
national service organizations that help dis
abled veterans, primarily by aiding them in 
filling out forms for Government assistance. 
The organizations include such groups as vet
erans' organizations ( e.g., The American 
Legion and The Catholic War Veterans), the 
Masons, and the American Red Cross. There 
are currently 495 office spaces being made 
available to these organizations in 165 VA 
hospitals.87 While the VA considers the services 
being provided in the hospitals to be subject 
to Title VI (i.e., they must be dispensed in 
a nondiscriminatory manner), it does not con
sider the membership policies of these service 
organizations to be covered by Title VI. 88 

The Department of Housing and Urban De
velopment has taken a position contrary to 
that of the VA with respect to fraternal or
ganizations participating in its urban renewal 
program. HUD's rationale seems to be the 
more compelling: 

While ... the owner-participation agreement must 
contain appropriate nondiscrimination covenants, a 
question remains as to whether those covenants must 
preclude discrimination on the basis of race, color or 
national or;gin in the owner-participant's membership 
policies and practices . . . . The Department has de
termined that the fraternal organization must use and 
operate their property without discrimination, and 
that a membership bar . . . would be incompatible 
with the commitments in the required convenant."" 

The Small Business Administration is 
another agency which requires an assurance 
of open membership policies from any social, 
civic, or fraternal organization which seeks 
assistance under its programs. The SBA posi
tion is stated in one of its directives concerning 
its direct loan program : 
... that consideration of race, color, or national 

origin of applicants for membership in the organization 
during the term of the loan would be inconsistent with 
its commitment as set forth in the execution of the 

81 Interview with F. J. Frankina, Director of Legal 
and Legislative Staff, Department of Medicine and 
Surgery, Veterans Administration, Dec. 4, 1969. 

88 Id. 
""Memorandum from S. Leigh Curry, Jr., Associate 

General Counsel (RHA) to Robert Pitts, Regional Ad
ministrator, Region VI, HUD, Jan. 12, 1968. 

"Assurance" which is deemed to override any member
ship policies to the contrary required by either the 
loca-1 or national charter or constitution and bylaws."" 

Decisions and interpretations regarding is
sues of Title VI scope and coverage have tended 
to be made, not on a Governmentwide, but 
on an agency-by-agency basis. Sometimes fail
ure to provide coverage has not resulted from 
a conscious decision to exclude it, but from the 
lack of any decision at all. Despite the need 
for uniform Federal policy on these important 
civil rights issues, neither the Department of 
Justice nor any other authority has attempted 
to develop definitive guidelines on the applica
bility of Title VI. 01 

4. SANCTIONS 
Title VI provides for sanctions in the form 

of termination of or refusal to grant continu
ing assistance in the event violations occur.92 

Before these sanctions may be invoked, how
ever, several steps must be taken. First, the 
agency must determine that compliance can
not be secured by voluntary means.03 Then the 
agencies are required "to consider alternative 
courses of action consistent with achievement 
of the objectives of the statutes authorizing 
the particular financial assistance." 9¼ In addi
tion to terminating financial assistance, agen
cies may take other action authorized by law, 
including referral to the Department of Justice 
for appropriate legal action.95 

00 SBA National Directive 1500-3A, sec. 4, Apr. 19, 
1967, at 1. 

0
' In the Department of Transportation's recently 

issued Title VI regulations (35 Fed. Reg. 10080, June 18, 
1970), however, the Federal Aviation Administration 
(in app. C) has provided coverage guidelines. These 
guidelines will be further supplemented by use of ad
visory circulars and implementing directives. Letter 
from Volpe to Hesburgh, supra note 12. 

'"' Civil Rights Act of 1964, sec. 602. 
., Id. 
"' This requirement, unlike the voluntary compliance 

requirement, does not appear in the statute. See 28 
C.F.R. 50.3, "Guidelines for the Enforcement of Title 
VI, Civil Rights Act of 1964," Department of Justice, 
Dec. 27, 1965. 

05 Id. If there is a formal contract with a nondis
crimination agreement between the Government and 
the recipient, the appropriate legal action may be a 
civil suit to enforce the agreement or to invoke any 
other contractual remedies. If the recipient is a public 
institution, such as a public hopsital or public school, 
trie appropriate legal action may be a civil rights suit 
to secure a court order barring the unlawful practices 
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If an agency chooses to use the sanction of 
iund cut-off, several additional procedural steps 
must first be taken. First, the recipient mu~t 
be afforded an opportunity for a hearing and 
there must be an express finding of discrimi
nation on the record.96 

Another procedural safeguard re.quired be
fore termination of assistance can be ·imposed 
is the filing of a full report with the committees 
of Congress having legislative jurisdiction over 
the program or activity involved. There is a 
further requirement that 30 days must pass 
after the filing of such a report before the 
fund cutoff becomes effective. 97 

The Office of Economic Opportunity at one 
time interpreted this provision as congres
sional authority to overrule an agency's ter
mination decision.98 While congressional pres
sures may cause this to occur, there is nothing 
in either the law or legislative history to sug
gest that the Congress was actually granted 
such a veto power.99 A final procedural safe
guard expressly afforded the recipient is 
judicial review of an administrative deter
mination.100 

Although the statutory language concerning 

under Title III or IV, respectively, of the Civil Rights 
Act of 1964. An agency may also seek the assistance of 
State or local authorities responsible for enforcing 
similar nondiscrimination standards. When a recipient's 
violation of title VI involves discriminatory employnieiit 
practices, the case may be referred to a State or local 
fair employment practices commission or comparable 
body. 

00 Civil Rights Act of 1964, sec. 602. An opportunity 
for a hearing is not required if "compliance is effected 
by any other means authorized by law." 

0
' Id. 

08 Office of Economic Opportunity, undated outline 
entitled, "Compliance Responsibilities-Office of Civil 
Rights," sec. 4c: "Denial of funds for failure to comply 
with civil rights requirements must be made by the 
Director of OEO with the advice of the Assistant Di
rector for Civil Rights. The appropriate committees of 
the Congress can overrule the decisions of the Di
rector." 

09 In fact, information recently received from OEO 
indicates that this has never been the official position; 
rather, the document was drafted for internal use to 
summarize the agency's responsibilities, but never ap
proved. Letter from Wesley Hjornevik, Deputy Director 
of OEO, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 19, 1970. 

100 See Comment, Title VI of the Civil Rights Act of 
1964-Implementation and Impact, 36 Geo. Wash., L. 
Rev., 841-2, 856 (1968). 

enforcement procedures is couched in discre
tionary terms,101 legislative history indicates 
that action to enforce Title VI would be 
mandatory whenever discrimination was dis
closed.102 

It is important to distinguish between the 
procedural requirements for refusing or ter
minating Federal financial assistance as com
pared to deferral of such assistance. In order 
to refuse to provide or to terminate Federal 
assistance, there must be an express finding of 
discrimination on the record after the recipient 
is afforded an opportunity for hearing, and 
a full report must be filed with the appropriate 
congressional committees.103 According to De
partment of Justice guidelines for enforcement 
of Title VI, however, an agency may defer 
action on an application without providing the 
above safeguards.104 The guidelines provide that 
deferral is appropriate only in the case of 
applications for noncontinuing assistance or 
initial applications for programs of .continuing 
assistance. Moreover, deferral cannot be con
tinued indefinitely. 105 

101 Civil Rights Act of 1964, sec. 601. "Compliance 
with any requirement adopted pursuant to this section 
may be effected . . . . 

102 Senator John D. Pastore, one of the principal 
spokesmen for Title VI, said: 

"In accordance with the provisions of section 602, 
each agency affected is required by the term 'shall' to 
take action to eliminate discrimination within the pro
grams under its jurisdiction. By the term 'may' each 
agency is given a certain degree of latitude in the 
procedure by which it accomplishes the mandate to 
eliminate discrimination . . . . Action is mandatory, 
but the procedure by which that action is accomplished 
is discretionary, subject, however, to the approval of 
the President." 110 Cong. Rec. 7058 (1964). 

103 Civil Rights Act of 1964, sec. 602. 
1"'·28 c.F.R. 50.3 I A, II B. 
105 Id., at I A: "Whenever action upon an application 

is deferred pending the outcome of a hearing and 
subsequent section 602 procedures, the efforts to secure 
voluntary procedures, if found necessary, should be 
conducted without delay and completed as soon as pos
sible." 

See also sec. 182 of the Elementary and Secondary 
Education Act of 1966, 42 U.S.C. 2000d-5 (Supp. II, 
1965-66), which limits HEW's deferral period to 90 
days. 

Despite the availability of deferral, some agencies 
will not use it. The Atomic Energy Commission, for 
example, will not defer assistance even when the re
cipient has been found to be in noncompliance by an
other FederaJ agency in a hearing to which AEC was 
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Thus Title VI is heavily weighted with a 
number of procedural safeguards. The need 
for a speedy, efficient way of bringing about 
compliance and protecting the rights of minor
ity group members has, in effect, been sub
ordinated to the need to protect the rights of 
Federal program recipients. Close examination 
of the stringent procedural requirements which 
surround the use of Title VI sanctions demon
strates that the image of Federal officials ar
bitrarily and precipitously depriving States, 
localities, and private institutions of needed 
Federal funds on the basis of Title VI can be 
no more than a myth. 

C. Organization and Staffing 

In view of the scope and complexity of civil 
rights problems and their crucial importance 
to the future well-being of the Nation, effective 
administration, coordination, and enforcement 
of the laws aimed at resolving them deserve 
high priority attention. Title VI is among the 
most important of these laws. If it is to be 
enforced effectively, those who carry out the 
civil rights responsibility of Federal agencies 
must be in a position to affect agency policy 
and to make decisions concerning program 
operation. Accordingly, the chief civil rights 
official should be at the highest administrative 
level and his office should be comparably 
situated within the agency's structure. His sta
tus and organizational position within the 
bureaucracy should be at a level which affords 
the opportunity to participate fully in key 
agency policy decisions. In addition, he must 
have sufficient staff to conduct the kind of 
comprehensive compliance program that is 
necessary. 

In none of the Federal departments and 
agencies that operate Title VI programs is the 
civil rights office organized and staffed ade
quately. In most cases, the civil rights chief 
is of low status and his position in the agency 
hierarchy is subordinate to those who operate 
programs; his authority to affect agency policy 
is limited and, in some cases, nonexistent; and 
his staff is hopelessly insufficient. 

not a party. According to AEC's Civil Rights Coordi
nator, AEC could defer assistance without a hearing, 
but the Commissioners are opposed to doing this. In
terview with Harry S. Traynor, Assistant to the Gen
eral Manager, AEC, Oct. 27, 1969. 

I. POSITION OF CIVIL RIGHTS 
ADMINISTRATORS AND EXTENT OF 
CENTRALIZATION OF CIVIL RIGHTS 
FUNCTIONS 

There is no uniformity among the various 
Federal agencies with civil rights responsi
bilities with respect to the position of the prin
cipal civil rights administrator. The chief civil 
rights administrators, however, have in com
mon relatively subordinate status in terms of 
title, grade level,106 position in the administra-

' 
06 Just as the head civil rights administrator in any 

agency suffers from a low grade level, so do his sub
ordinates. For example, HEW's Office for Civil Rights 
currently has only six supergrades including the Di
rector and Deputy Director. Several divisions are 
headed by GS-15's and none of the field offices has 
been allotted supergrade status. According to the Assist
ant Director for Management, he had requested super
grades for all division and regional directors; however, 
no action had been taken on his request. Interview with 
Robert Brown, Jan. 30, 1970. Similarly, at the Depart
ment of Commerce, the departmental Office of Civil 
Rights is alloted two positions, neither of which is 
allotted a supergrade. The Office of Equal Employment 
Opportunity at the Department of Labor also has a 
low-grade structure. The Director is only a GS-15; 
the two assistant directors, GS-14's. The remainder of 
the professional central office equal opportunity staff 
(approximately 16 in number) are mostly GS-13's and 
GS-12's, while the regional civil rights staff of 13 is 
divided as follows: three GS-14's, five GS-13's and 
five GS-12's. See letter from Arthur "A. Chapin, Di
rector, Office of Equal Employment Opportunity, De
partment of Labor, to Martin E. Sloane, Assistant 
Staff Director, U.S. Commission on Civil Rights, Jan. 
22, 1970. The Director has submitted requests for over
all upgrading and staff expansion (promotion requests 
submitted in July of 1969); however, no action has 
been taken. Likewise, the Dircdor of Interior's depart
mental Office for Equal Opportunity is a GS-15 and 
his deputy also is a GS-15. Civil rights functions in 
Interior's Bureau of Outdoor Recreation are carried out 
by the Staff Assistant for Civil Rights, a GS-14. Al
though the Bureau of Outdoor Recreation contemplates 
establishing a staff assistant (civil rights program) 
position in four of the six regions, the grade will be 
only a GS-12. See memorandum from G. D. Hofe, Jr., 
Director, Bureau of Outdoor Recreation, to Director, 
Office for Equal Opportunity, Nov. 14, 1969. 

Grade comparisons will be made throughout this 
portion of the study. It should be noted that, although 
there are instances in which individuals subordinate 
to others in terms of grade level actually exercise 
more power, Commission staff generally did not ob
serve this to be the case as regards agency civil rights 
administrators. On the contrary, civil rights admini
strators are usually also subordinate in terms of power 
and influence. 
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tive hierarchy, and authority-particularly 
authority to enforce Title VI. 

The position is also circumscribed by frag
mentation of responsibility or lack of authority 
to implement Title VI and by the inability, in 
cases of departmental decentralization, to com
mand performance of bureau civil rights staffs. 

Only HUD, among the seven large Federal 
departments which administer significant pro
grams subject to Title VI, has a civil rights 
administrator at the assistant secretary level.101 

In three of these major agencies-Commerce, 
Interior and Labor-the departmental civil 
rights officer is only a GS-15, thus not even 
occupying supergrade status.108 Of the smaller 
agencies, four-Law Enforcement Assistance 
Administration, Office of Economic Opportun
ity, Small Business Administration, and Vet
erans' Administration-have significant Title 
VI programs. Only one of the four, Veterans 
Administration, has a civil rights administra
tor in a supergrade position.109 

In agencies in which the Title VI function 
resides in separate civil rights offices within 
the component bureaus, e.g., Commerce, Trans
portation, and Interior, the pattern of sub
ordinate position and grade for the Title VI 
administrator prevails.110 

The inferior status which characterizes the 
office for civil rights in most departments is 
reflected by the administrative layers inte.r
posed between the Secretary and his top civil 
rights officer. In three of the seven large agen
cies with significant Title VI activity-HEW, 
HUD, and Transportation-the civil rights 
director reports directly to the Secretary; 111 

101 The seven agencies included in this category are: 
Agriculture, Commerce, HEW, HUD, Interior, Labor, 
and Transportation. 

108 Of the other three--HEW, Transportation, and 
Agriculture--the chief civil rights officers are GS-17, 
16 and 16, respectively. 

100 In one other, OEO, the position is allotted a GS-16 
but the present occupant was hired at a GS-15 level. 

110 At Commerce, the Assistant Secretary for Ad
ministration has overall responsibility for Title VI, 
among, his other duties. The Special Assistant for 
Equal Opportunity, however, assists in the day-to-day 
implementation of the Department's civil rights pro
grams. Siciliano letter, supra note 49. 

111 At HEW, Mr.. Pottinger's predecessor, Leon 
Panetta, reported to the Undersecretary. Mr. Panetta's 
predecessor, Ruby Martin, reported to an Assistant Sec
retary. U.S. Commission on Civil Rights, HEW and 
Title VI (1970). 

in three others, Agriculture, Commerce, and 
Labor-he reports to an Assistant Secretary; 
and at Interior, to a Deputy Under Secretary. 
Of the four smaller agencies, in only the Vet
erans' Administration does the civil rights 
chief report directly to the Administrator. 

Federal civil rights operations and authority, 
particularly in regard to Title VI, also are 
marked by decentralization and fragmenta
tion.112 Only two of the seven large agencies 
with important Title VI programs have cen
tralized, departmentwide civil rights offices. 
At the Department of Housing and Urban De
velopment and the Department of Health, 
Education, and Welfare, the civil rights en
forcement operations are centralized in uni
tary, departmental offices-the Office of the 
Assistant Secretary for Equal Opportunity and 
the Office for Civil Rights, respectively. How
ever, of the seven agencies, only HEW also 
has centralized authority for the decision
making regarding Title VI.113 

At the Departments of Commerce and 
Transportation, responsibility is divided be
tween the departmental civil rights offices and 
the civil rights offices of the operating bureaus; 
at Interior and Agriculture, between the de
partment office and designated civil rights staff 
in the bureaus; at Labor, among various staff 
components. 

Among four small agencies with major Title 
VI programs, there is no prevailing pattern: 
LEAA has no organization for effecting Title 
VI regulations,114 OEO and SBA have central-

"' For purpose of this section, a decentralized opera
tion is defined as one in which the enforcement of 
Title VI is divided between a departmentwide civil 
rights office and the program bureaus. The report also 
deals with the issue of decentralization of activity to 
the field. Fragmentation of overall civil rights re
sponsibilities, e.g., when contract compliance is the 
duty of one office and Title VI or in-house employment 
of another, will not be considered in this report. 

113 An anticipated change in HUD's Title VI regula
tions will centralize responsibility for Title VI enforce
ment under the Secretary's authority and it is contem
plated that the Secretary's authority in this area will 
be delegated to the Assistant Secretary for Equal 
Opportunity. Letter from George Romney, Secretary 
of HUD, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 13, 1970. 

"' LEAA disagrees with this statement. According 
to the agency: "LEAA has thoroughly mapped out the 
organizational structure of its compliance effort. Among 
other things, we are undertaking to revise the assur-
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ized operations and VA shares Title VI enforce
ment with the program divisions. 

Among 11 Federal agencies with minor Title 
VI programs, the emphasis tends to be per
functory, sporadic, and centralized. Usually 
only one person in the headquarters office has a 
Title VI function and since almost no staff time 
is devoted to Title VI activity, the relative ad
vantages of centralization cannot be evaluated. 

The influence and leverage of the depart
mental civil rights head and of his counterpart 
in the operating bureaus are also lessened by 
his inability to exercise line authority over 
equal opportunity staff in the field offices, gen
erally responsible to a regional director.115 

Title VI functions such as compliance re
views and complaint investigations generally 
have been decentralized to the agencies' field 
offices. Of the 11 Federal agencies with major 
Title VI programs, only the Veterans Adminis
tration and the Law Enforcement Assistance 
Administration anticipate centralized opera
tions in which compliance activities will be 
conducted by headquarters personnel. At the 
Department of Interior, compliance activities 
are divided between field staff and headquar
ters staff. Most agencies which have decen
tralized compliance enforcement to the field 
have designated full-time civil rights special
ists to perform the functions of review and 
investigation. 
a. Department of Housing and Urban Develop

ment 
The Department of Housing and Urban De

velopment is the only major agency with signifi
cant Title VI programs which has provided 
an assistant secretary for civil rights matters 
alone. The Assistant Secretary for Equal Op-

ances we accept from grantees, revise oul' guidelines, 
provide for a reporting system, and to establish a 
reasonably reliable system of shared compliance re
sponsibility within the Agency." Memorandum from 
Richard W. Velde and Clarence M. Coster, supra note 
55. A manual containing all relevant civil rights laws 
and regulations affecting LEAA programs, dated July 
1970 (after Commission field work had been com
pleted), has been distributed to State planning agencies. 
LEAA concludes: "In short, we have in the making, 
and already partially implemented, a comprehensive 
civil rights compliance program. This program should 
be fully operational·by early 1971." Id. 

11 The only civil rights administrator who has line• 

authority over field civil rights personnel is the Di
rector of the Office for Civil Rights of HEW. 

portunity 116 holds the same position in the 
administrative hierarchy as other assistant 
secretaries in the Department. He is the Secre
tary's principal advisor on matters relating to 
equal opportunity and reports directly to him. 

However, some of the Assistant Secretary's 
liaison is through the Office of the Under Sec
retary,111 which is responsible for day-to-day 
operations at HUD. 

Lack of line authority over field civil rights 
personnel and confusion over the locale of Title 
VI jurisdiction, diminish, at least in terms of 
effective enforcement, the potential advantages 
of having the principal equal opportunity en
forcer at the Assistant Secretary level. 

Organizationally, HUD has a centralized 
operation at the Washington level for all civil 
rights enforcement activities in the Office of 
the Assistant Secretary for Equal Opportunity. 
The Program Assistant Secretaries do not main
tain separate civil rights offices or staff and 
no program people have been assigned a Title 
VI function. 

Despite this centralized staffing pattern, re
sponsibility for Title VI is not centralized. Al
though the Assistant Secretary for Equal 
Opportunity is the Title VI Coordinator, HUD's 
Title VI regulations state that the responsible 
Department official for Title VI is the Secre
tary or other official who has the "principal 
responsibility within the Department for the 
administration of the law extending such as
sistance,'' 118 i.e., the Program Assistant Secre
taries. Revised Title VI amendments, which 
have been sent to the President, will assign 
responsibility to the Secretary or his designee, 
who, in fact, will be the Assistant Secretary 
for Equal Opportunity. 110 

Title VI compliance activity is also decen
tralized at the Department of Housing and 
Urban Development. All six HUD regional of-

116 The position is currently held by Samuel J. Sim
mons. 

"' In an interview with Samuel Simmons, Assistant 
Secretary of Equal Opportunity at HUD, Mar. 6, 
1970, he indicated that his office often works through 
the Under Secretary's office on important matters 
such as collection of racial data, tenant selection, and 
resolution of disagreements between his office and a 
Program Assistant Secretary concerning the compliance 
status of a recipient. 

""24 C.F.R. 1.2(c). 
110 Letter from George Romney, supra note 113. 
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fices in the continental United States 120 main
tain a civil rights staff headed by an Assistant 
Regional Administrator for Equal Opportun
ity. However, although HUD's chief civil rights 
administrator is an assistant secretary, similar 
to the program assistant secretaries, he exer
cises no line authority over field equal oppor
tunity personnel. According to HUD's manual, 
the assistant Regional Administrator for Equal 
Opportunity carries out his responsibilities 
"under the supervision and applicable delega
tions of authority of the regional administra
tor." 121 As a result of this regionalization of 
equal opportunity staff without accompanying 
line authority, it is the regional administra
tors who make important final decisions when 
crucial questions arise on compliance status 
of a recipient or approved project grants. 
b. Department of Health, Education, and Wel

fare 
The Department of Health, Education, and 

Welfare has perhaps the most significant Title 
VI enforcement responsibilities of any Federal 
agency. Yet, the Director of the Office for 
Civil Rights, in charge of more than 350 staff 
members in Washington and in regional offices 
throughout the country, is only a GS-17 re
porting to the Secretary.122 Until early 1968 the 
Director was a GS-18.123 

The HEW organization for effecting Title 
VI has fluctuated since passage of Civil Rights 
Act of 1964. Initially, the civil rights opera
tion, primarily concerned with Title VI compli
ance, was decentralized with responsibility 
divided between an Office for Civil Rights and 

l!?o On Mar. 27, 1969, the President directed that 
eight cities serve as regional centers for Labor, HEW, 
HUD, OEO, and SBA. See "Statement by the President 
Upon Establishing Common Regional Boundaries and 
Locations for Five 'Agencies Engaged in Social or 
Economic Programs," Mar. 27, 1969, reprinted in 
Weekly Compilations of Presidential Documents, vol. 
5, No. 13 (Mar. 31, 1969), at 480-482. 

101 Department of Housing and Urban Development, 
handbook 1170.1 change 8, Regional Organization. 

" 
2 The position was assumed by J. Stanley Pottinger 

in March 1970, succeeding Leon Panetta, who reported 
to the Under Secretary. 

1!?' A reorganization plan was developed by key OCR 
staff members during the latter part of 1969, whereby 
the Director would assume the position of Assistant 
Secretary for Civil Rights or Deputy Under Secretary. 
To date no action has been taken on this recommenda
tion. 

the various operating agencies. In the Com
mission's recent study of HEW and Title VI 
the following conclusion was drawn concerning 
decentralized civil rights operations: 

During this phase of the Title VI program, compli
ance was left mainly to the operating agencies. Al
though, in theory, a compliance program administered 
by the operating agencies should have greater impact 
in terms of imparting equal opportunity objectives to 
program managers than a centralized operation would 
have, in practice there is little indication that this 
actually occurred. Compliance staff members connected 
with operating agencies were regarded as specialists 
in civil rights. They had no real authority with respect 
to program management. Rather, they were largely a 
separate unit with little influence on the programs of 
the agencies out of which they functioned. If anything, 
their efforts were impeded by the structure of which 
they were a part.m 

At the direction of a House Appropriations 
Subcommittee, HEW placed all departmental 
Title VI enforcement responsibilities in one 
office. The centralization process was completed 
in fiscal year 1968, and became the most com
pletely centralized of all Federal agencies with 
significant Title VI responsibility. Policies, pro
cedures, and priorities for Title VI enforcement 
are determined and carried out by the OCR 
~nd its field staff. The program agencies play 
no role in Title VI. 

The advantages of such centralization in
clude clearer lines of authority and less frag
mentation of responsibility. Most significantly, 
it eliminates situations whereby staff members 
charged with civil rights evaluation of a pro
gram are responsible to the administrator of 
that program. The major disadvantages are 
the danger that Title VI staff will not be suf
ficiently knowledgeable about the programs 
and that liaison with program administrators 
will be jeopardized. At HEW the first has not 
occurred because many of the OCR staff were 
formerly in the various program units. Liaison 
with program personnel, however, appears to 
be a problem. According to one OCR official, 
there is no feeling of liaison with program 
personnel, particularly with those of the Office 
of Education 125 and most of OCR's Title VI 
activity is in the area of education. 

The Department of Health, Education, and 
Welfare is the only Federal agency in which 
the Department's civil rights director exercises 

"' HEW and Title VI, supra note 111, at 9, 10. 
m Brown interview, supra note 106. 
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line authority over field equal opportunity per
sonnel. Consequently, there is no problem of 
dual allegiance commonly found in other agen
cies in which equal opportunity staffs are in 
the position of being responsible to the person 
(regional director) whose programs· they are 
monitoring. 

At the same time that all Title VI compliance 
activities and staff were withdrawn from the 
operating agencies and centralized within the 
Office of Civil Rights, a large number of OCR 
staff was reassigned to HEW's nine regional 
offices. Each of the field offices has a Regional 
Director for Civil Rights, responsible only to 
the Director of the Office for Civil Rights. 
The regional director and his staff, which 
reports directly to him, are responsible for 
conducting Title VI field reviews and investiga
tions. The regional civil rights directors have 
a good deal of autonomy in their own right. 
They recruit personnel for field equal oppor
tunity positions and they have full responsi
bility for processing cases and complaints in 
the field, including authority to make affirma
tive determinations or to refer matters to 
Washington for enforcement. However, the Di
rector of OCR retains the authority to cite 
recipients for a hearing or to recommend ter
mination of funds to the Secretary. 

Decentralization of HEW compliance func
tions to the field has both advantages and 
disadvantages. The Commission's report on 
"HEW and Title VI," wh'ich was undertaken 
during the early months following- decentral
ization, found that generally the system was 
working well. 
The report stated : 

Althoug!i each of the field offices had had a some
what different character and orientation, this does not 
appear to have hampered the conduct of the Title VI 
compliance operation. Anticipated problems of com
munication and coordination did not materialize to any 
significant extent. Indeed, the proximity to the field of 
operations has facilitated on-site reviews and investiga
tions, permitted a closer working relationship with 
regional program administrators, and led to a better 
understanding of regional and local problems.""' 

However, some problems became visible after 
the Commission's report on HEW was prepared 
and they were recorded in an October 1969 
task force committee report on OCR reorgan
ization. These included: lack of clear lines 

"'
8 "HEW and Title VI," supra note 111, at 10. 

and division of authority from the headquar
ters civil rights staff to the regional staff; 
lack of consistency and coordination among 
the various programs and regional offices ; and 
inadequate and irregular communication of 
policy and developments from Washington to 
the regional offices.12• 

c. Department of Transportation 
The Director 128 of the Office of Civil Rights 

at the Department of Transportation, a GS-16, 
the lowest supergrade level, 129 reports directly 
to the Secretary. Program administrators who 
oversee programs subject to Title VI (e.g., Fed
eral Aviation Administration, Federal Highway 
Administration, and Urban Mass Transporta
tion Administration) all hold the executive level 
position of Administrator. 

Organization and authority for Title VI en
forcement at the Washington level are decen
tralized and fragmented at the Department of 
Transportation. A small departmental Office of 
Civil Rights is charged with establishing over
all policy in the area of Title VI and monitoring 
the Department's performance in this area. 
Each of the operating Administrations with 
Title VI programs, i.e., Coast Guard, Federal 
Aviation Administration, Federal Highway 
Administration, and Urban Mass Transporta
tion Administration, has its own Office of Civil 
Rights whose Director reports to the head of 
the operating administration. 

With the exception of responsibility for con
ducting complaint investigations, the depart
mental Office of Civil Rights is a staff and 
policy office only, with no line authority over 
the operating administration's Office of Civil 
Rights. This point was emphasized by the 
Secretary of Transportation in a memorandum 
to the administrators in which he stated: 

Each Administration Director of Civil Rights shall 
be subject to line supervision only from his administra
tor. 

The Departmental Director is authorized to provide 
technical advice directly to Administration Directors, 
but any directed program action shall be addressed 
solely to the administrators. [Emphasis supplied.] 1'° 

"' Memorandum from Paul M. Rilling, Regional Civil 
Rights Director, Region V, Atlanta, transmitting the 
Report of the OCR Reorganization Task Force, to the 
members of the Task Force Committee, Oct. 20, 1969. 

128 The present director is Richard F. Lally. 
1.."ll The position, however, is allocated a GS-17. 
" 

0 Memorandum from Secretary of Transportation to 
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As a result of this decentralization of Title 
VI authority, the departmental Director can
not command agency performance. The dele
terious effect of this on Title VI performance 
was demonstrated by correspondence, begin
ning in October 1968, between the departmen
tal Director of Civil Rights and the Federal 
Highway Admi~istration (FHWA) in which 
the departmental Director informed the Fed
eral Highway Administrator of the necessity 
of performing compliance reviews and of the 
Department of Justice's concern that no re
views had been performed. As late as May 1969 
the departmental Director wrote : "The FHWA 
Quarterly Report indicated that no compliance 
reviews had taken place during the last 
quarter.... This gap in our program was 
previously pointed out, both formally and in
formally, by the Department of Justice." 131 As 
of June 1970, FHWA still has never conducted 
a Title VI compliance review. 

The Title VI fragmentation diffuses respon
sibility and duties. As of June 1970, the direc
tors of civil rights in the program administra
tions were in charge of conducting compliance 
reviews and overseeing preaward procedures; 
the departmental Director of Civil Rights per
formed complaint investigations. It is not clear 
who determines when the mechanism for at
tempting voluntary compliance has been ex
hausted and whether a Title VI hearing should 
be held.182 This lack of clarity or delineation 
of Title VI authority is a common consequence 
of the decentralization of civil rights responsi
bility to the program administrations of 
bureaus. 

The departmental civil rights staff has no 
direct counterparts in the field offices. Although 
two of Transportation's operating administra
tions 133 have regional offices staffed with equal 

the administrators, "Civil Rights Standard Functional 
Statement and Uniform Relationships," May 8, 1969. 

m Correspondence from Richard F. Lally, Director of 
Civil Rights, DOT, to the Federal Highway Admini
strator, Oct. 21, 1968, Nov. 4, 1968 (to the Title VI 
Coordinator), May 6, 1969. 

" 
12 The departmental Director asserted that he would 

make such a decision; however, the Secretary has not 
yet authorized the Director to assume this function. In 
fact, Transportation has never held a Title VI hearing. 
Interview with Richard Lally, departmental Director 
of Civil Rights, Feb. 5, 1970. 

133 Of the four administrations with programs subject 

opportunity personnel, there is no interacti(?n 
between those officials and the departmental 
civil rights staff. 
d. Department of Agriculture 

At Agriculture the chief headquarters civil 
rights officer is the Assistant to the Secretary 
for Civil Rights, a GS-16.m At one time, the 
organizational structure of the Department 
showed the Assistant to the Secretary report
ing directly to the Secretary. In actuality, he 
reported to the Assistant Secretary for Ad
ministration. The practice was formally rec
ognized last September in a memorandum is
sued by Secretary Hardin.135 

It is indicative of the generally inferior 
status assigned to the civil rights chief that 
four of the other six office directors responsi
ble to the Assistant Secretary for Administra
tion are GS-17's,136 even though the civil 
rights director also serves in the capacity of 
Assistant to the Secretary. Title VI authority 
and organization are completely decentralized 
at the Department of Agriculture. A small 
departmental civil rights staff exercises only 
a coordinative and monitoring function re
garding the services' designated Title VI staff. 

The Assistant to the Secretary for Civil 
Rights lacks the authority to command agency 
performance. Moreover, agency administrators 
are responsible for implementing Title VI, in
cluding decisions on whether to hold fund 
termination proceedings. The decentralization 
of Title VI authority has resulted in a weaken
ing of Department efforts to achieve a con
sistent approach to compliance. On occasion, 
requests from the Assistant to the Secretary 
for action by a program unit have been totally 
ignored; moreover, program staff have actu
ally blocked efforts to implement civil rights 
measures.137 

to Title VI, Urban Mass Transportation Administra
tion has no regional offices and in another, Coast 
Guard, the Title VI function has not been decentralized. 
The other two, Federal Highway Administration and 
Federal Aviation Administration, do have regional 
civil rights staffs. 

134 William M. Seaborn now holds this position. 
135 Secretary of Agriculture Memorandum 1662 (Se'pt. 

23, 1969). 
134 These are the directors of the offices of Budget 

and Finance, Information, Personnel, and Planning and 
Operations. 

131 For example, one component agency was able to 
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At Agriculture, there are also no civil rights 
staff members in the field offices. Generally, 
Title VI compliance reviews are conducted by 
field program personnel, who are responsible 
to the regional program administrators. In 
some cases, State personnel conduct the reviews. 
Complaints are investigated by the Office of the 
Inspector General field staff which is respon
sible to the Inspector General. Although the 
propriety of corrective action taken is subject 
to OIG review, responsibility for the adequacy 
and implementation of corrective action rests 
with the program administrators. 
e. Department of Commerce 

At the Department of Commerce, a Special 
Assistant for Equal Opportunity 138 reports to 
the Assistant Secretary for Administration. 
His grade level, GS-15, is the same as that of 
the administration directors of civil rights but 
lower than that of the program administrators. 

The organization of the headquarters civil 
rights function at the Commerce Department 
is similar to DOT's. The two program agen-

effectively thwart attempts to secure an equal employ
ment opportunity procedure for employees of the Co
operative Extension Service. In July 1966, acting in 
response to issues first raised by the U.S. Commission 
on Civil Rights in a 1965 report, U.S. Commission on 
Civil Rights Equal Opportunity in Farm Programs 
(1965), the Assistant to the Secretary initiated, staffed, 
and received approval for a departmental complaint 
procedure for extension workers who felt they had 
been denied equal employment opportunity because of 
racial discrimination. The procedure, although signed 
by the Assistant Secretary for Administration, was 
withdrawn by Department officials upon the report of 
the Administrator of the Federal Extension Service 
that it would meet resistance from the State. There
after it was agreed that a committee of the Association 
of Land Grant College Presidents would work coopera
tively ,vith the Department of Agriculture to develop 
a more acceptable procedure. Although this was antici
pated by January 1967, it was not until January 
1968, following an opinion by the Department of Justice 
supporting the Assistant to the Secretary's efforts, that 
the decision was taken to promulgate essentially the 
same procedures which had been suggested 18 months 
earlier. In May 1968, the proposed regulation was pub
lished in the Federal Register. See U.S. Commission on 
Civil Rights, The Mechanism for Implementing and 
Enforcing Title VI of the Civil Rights Act of 1964, 
USDA staff report (1968). As of July 1970, the regula
tion was not yet effective because USDA had with
held approval of any plans submitted under the reg
ulation. 

138 The special assistant is Luther C. Steward, Jr. 

cies with significant civil rights responsibili
ties, Economic Development Administration 
and Maritime Administration, have independ
ent civil rights offices. However, here authority 
is more decentralized than at Transportation. 
The departmental Special Assistant for Equal 
Opportunity primarily exercises a coordinative 
and advisory role; all Title VI activity, includ
ing complaint investigation, is conducted by 
the Administrations' civil rights offices. 
Further, it is the program administrator who 
makes the decision to conduct a Title VI hear
ing. The division of responsibility meets the 
approval of the Special Assistant for Equal 
Opportunity as well as EDA civil rights per
sonnel, who expressed the opinion that com
pliance with Title VI could best be achieved 
by units operating within the program agen
cies and that a more forceful role by the 
Department's civil rights staff would be 
viewed by the program people as an intru
sion.139 The efficacy of divided civil rights 
responsibilities has not been borne out by 
experience. For example, in the past, the Of
fice of Equal Opportunity of EDA was not 
able to develop an effective Title VI compliance 
operation partly because it encountered op
position from the program people.140 

At the Department of Commerce, the depart
mental civil rights staff has no direct counter
parts in the field offices. Although the Ad
ministrations' regional offices employ equal 
opportunity personnel,141 there is no interaction 
between those officials and the departmental 
civil rights staff. 

1'° Interview with Luther C. Steward, Jr., Special 
Assistant for Equal Opportunity, Department of Com
merce, Jan. 7, 1970; interview with John Corrigan, 
Director of EDA's Office of Equal Opportunity, Jan. 
15, 1970. 

''° Id. Commerce contends, however, that the division 
of responsibility is predicated on past experience with 
the Maritime Administration's contract compliance pro
gram and its awareness of the new thrust of EDA's 
Title VI program. Letter from Siciliano to Glickstein, 
supra note 49. 

"' Both the EDA and Maritime Administration have 
civil rights personnel assigned to the field offices. They 
are responsible to the regional directors, and not to 
the operating agencies' civil rights directors. The Di
rector of the Office of Equal Opportunity at EDA can, 
however, assign workload, review compliance and in
vestigation reports, and order reinvestigations, if 
necessary. 
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f. Department of Interior 
At Interior, th~ Director of the Office for 

Equal Opportunity,142 a GS-15, has been re
porting to the Deputy Under Secretary for 
Programs since July 1968. This represents a 
setback since' formerly the Director of that 
office had been responsible to the Under Secre
tary.143 The grade level of the Director is especi
ally noteworthy because it is below that of all 
the bureau directors and associate directors. 

The departmental Equal Opportunity Office 
has little or no control over the bureaus' civil 
rights personnel. It has little voice regarding 
appointments,144 cannot compel attendance at 
training sessions, nor enforce mandates as set 
forth in the departmental manual. The frag
mentation of Title VI is reinforced by the fact 
that the decision to conduct a noncompliance 
hearing is made by the bureau director 145 with 
little or no consultation with the departmental 
office.14s 

As in the case of the Department of Agri
culture, there is no civil rights staff in In
terior's field offices.14' Generally, Title VI com
pliance reviews are conducted by field program 
personnel, who are responsible to the regional 
program administrators. In some cases, State 
personnel conduct the reviews. Complaint 
investigations are conducted by fiefd program 
personnel or headquarter's bureau civil rights 
staff. However, the program administrators 
decide what action, if any, is to be taken on 
the basis of these investigations. 

1
"' Edward Shelton currently holds this post. 

1
" Interview with Jack B. Bluestein, Office for Equal 

Opportunity, Department of the Interior, Dec. 8, 1969. 
1

" The Office did have some input with respect to 
the selection of four Bureau of Outdoor Recreation 
civil rights specialists. Interview with Edward Shelton, 
Director of Departmental Equal Opportunity Office, 
Dec. 8, 1969. 

"'43 C.F.R. 17.7(c). 
1
"' Shelton interview, supra note 144. 

m Recently, the Director of the Bureau of Outdoor 
Recreation (BOR) approved the establishment of four 
staff assistants (Civil Rights Programs), at GS-12, in 
the northeast, southeast, midcontinent, and lake central 
regions. It is envisioned that the incumbents will be 
responsible in part for onsite compliance reviews and 
will be under the immediate supervision of the Regional 
Director of BOR. Memorandum from G. Douglas Hofe, 
Jr., Director BOR to Director, Office for Equal Op
portunity, Nov. 14, 1969. At the time of this memo
randum, BOR was recruiting for these positions. 

g. Department of Labor 
The Director of the headquarters Office of 

Equal Employment Opportunity 148 at the De
partment of Labor, a GS-15, is in the anoma
lous position of being subordinate to and, there
fore, reporting to the Assistant Secretary for 
Manpower under whose administrative juris
diction all Labor Department programs in the 
purview of Title VI fall. 149 Thus, the chief Title 
VI enforcement officer is responsible to the 
administrator of the Title VI programs, a situa
tion likely to vitiate any effective compliance 
activity.150 

This situation is compounded by the low 
grade level of the Director of the Office of 
Equal Employment Opportunity (OEEO). The 
position has remained at a GS-15 since 1963, 
although the duties of the office have increased 
substantially. This grade level imposes a, 
particularly severe handicap because it places 
the civil rights chief in a position subordinate 
to that of most program administrators.151 

1 
.. This position is held by Arthur A. Chapin. 

''" See Secretary's Order No. 14-69 (Mar. 14, 1969). 
1'° The Secretary of Labor has indicated that: 
"First, the 'administrator of title VI programs' is 

the Manpower Administrator who is subordinate to 
the Assistant Secretary for Manpower. Hence, the 
Director of the Office of Equal Employment Opportun
ity does report to a very highranking policy official 
who is above the Administrator of manpower programs. 
The second point is that I too am fully responsible 
for manpower programs. The Assistant Secretary for 
Manpower and I work very closely together on these 
programs, and it is simply not accurate that the As
sistant Secretary is less likely to enforce title VI than 
the Secretary. To the contrary, the Assistant Secretary 
is able to give closer attention to this critically im
portant function than the Secretary is." 

Letter from James D. Hodgson, Secretary of Labor, 
to Howard A. Glickstein, Staff Director, U.S. Commis
sion on Civil Rights, Sept. 14, 1970. 

151 According to the fiscal year 1971 U.S. Budget 
Appendix (at 1033) the following positions (not inclu
sive) in the Department of Labor's Manpower Ad
ministration were at a higher grade level than the 
Director of the Office of Equal Employment Opportun
ity in fiscal year 1969: Assistant Secretary for Man
power (executive level IV). Manpower Administrator 
(MA) (executive level V); Deputy MA for Employ
ment Security. (GS-18); Associate MA (GS-18); As
sociate MA (GS-17); Deputy MA (GS-16); three Di
rectors (GS-16); Deputy Director (GS-16); eight 
Regional MA's (GS-16); Administrator, Bureau of 
Apprenticeship and Training (BAT) (GS-17); Deputy 
Administrator, BAT (GS-16); Administrator, Bureau 
of Employment Security (GS 18); Director, U.S. Em-
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Although the organization at Labor would 
seem to lend itself to centralization of Title 
VI authority and duties, this has not occurred. 
Responsibility is shared by (1) Director of 
the OEEO, who is charged with developing 
and administering "a program for carrying out 
. . . Title VI"; 152 (2) the Deputy Manpower 
Administrator for Employment Security, who 
has line authority over the Regional Manpower 
Administrators, including their civil rights 
staff; and (3) Staff Assistants for Minority 
Group Affairs, who report to the Deputy Man
power Administrator for Employment Security 
and who "provide leadership and assistance in 
implementing the Manpower Administrator's 
responsibilities under Title VI . . . (by provid
ing) leadership, guidance, and technical as
sistance to the services and regional offices of 
the Manpower Administration, to State em
ployment security agencies, and to client 
groups. . . ." 1sa 

The central OEEO has no direct authority 
over any of these separate EEO staffs and 
delineation of functions remains. unclear. The 
OEEO staff does have responsibility for moni
toring the adequacy of the Title VI review and 
investigative program. The decision on 
whether a recipient should be noticed for 
hearing or whether funds should be withheld, 
however, rests with the Assistant Secretary 
for Manpower and not with the Director for 
Civil Rights. 

The regional equal opportunity staff is 
responsible to the Regional Manpower Ad
ministrator for Employment Security. The 
Director of the Office of Equal Employment 
Opportunity has no line authority over regional 
civil rights personnel. 

Theoretically, the Director of OEEO cannot 
communicate directly with equal opportunity 
field staff even though the field staff is respon
sible for implementing the goals and proce
dures developed by the central office. In fact, 
a Labor Department directive states: 

ployment Service (GS-17); and Director, Job Corps 
(GS-18). 

1
,:z Memorandum from Arnold R. Weber, Assistant 

Secretary for Manpower, to Arthur A. Chapin, Di
rector of the OEEO, June 3, 1969. 

ui Memorandum from J. N. Peet to Elmer Jebo con
cerning "Establishment of the Organizational Sub
structure for the Staff of the Deputy Manpower Ad
ministrator for Employment Security," Apr. 24, 1969. 

All communications to the field regarding equal op
portunity matters shall flow from the OEEO through 
the Deputy Manpower Administrator for Employment 
Security to the RMA's and finally to the EEO of
ficers.,.. 

Despite the written restrictions on direct 
communications, the OEEO Director has sign
off authority on implementation of corrective 
actions and can require that field equal op
portunity staff reconduct investigations or 
modify corrective action. He has no authority, 
however, to require the imposition of sanc
tions.155 

h. Veterans Administration, Office of Economic 
Opportunity. Small Business Administra
tion, and Law Enforcement Assistance 
Administration 

These four small Federal agencies adminis
ter programs with major Title VI impact and 
have followed the pattern of the large agen., 
cies in relegating the civil rights enforcer to 
a subordinate position in terms of grade and 
position in the hierarchy. 

Because of the relatively small size of their 
staffs, most of these agencies have tended to 
centralize their headquarters Title VI opera
tions.156 The Veterans' Administration is the 

™Department of Labor, Ccmpliance Officers' Hand
book-A Handbook of Compliance Procedures Under 
Title VI of the Civil Rights Act of 1964, at 6. 

=The Department of Labor reports that it has acted 
in recent months to decentralize respon~ibility for Title 
VI compliance reviews and complaint investigations to 
the Regional Manpower Administrators. Hodgson letter, 
supra note 150. According to Labor: 

"It has proven impossible to monitor thousands of 
State employment security offices and contacts from 
Washington. Title VI surveillance must be integrated 
into the regular monitoring and evaluation process if 
we are to discharge our responsibilities effectively." Id. 

As of September 1970 the Secretary of Labor was 
preparing to issue an order to clarify the lines of 
Title VI responsibility and authority to meet the prob
lem of fragmentation. Id. 

106 VA is an exception. Title VI organization and 
authority at the Veterans Administration are decen
tralized. The Contract Compliance Service has no 
authority vis-a-vis the programs of the two operating 
departments, i.e., Department of Veterans' Benefits and 
Department of Medicine and Surgery, which are sub
ject to Title VI other than to conduct a factfinding 
investigation in the event of a complaint, conduct 
periodic audits and evaluation, and attempt to secure 
voluntary compliance if noncompliance is disclosed. 
These duties of the Director, Contract Compliance 
Service are put into motion upon referral by the 
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only one of the four whose civil rights director, 
called Director of the Contract Compliance 
Service, holds a supergrade GS-17.157 The 
Director is also advisor to the Administrator 
on Civil Rights matters and reports directly 
to him. The Veterans Administration is in 
process of establishing review and investiga
tion procedures for its major Title VI pro
grams. The review and investigation functions 
will be performed by headquarters civil rights 
staff from the departmental civil rights office. 

A reorganization during early 1969 at the 
Office of Economic Opportunity resulted in a 
downgrading of the civil rights position. Prior 
to the reorganization, the head of the Office 
of Civil Rights was designated the Assistant 
Director of OEO for Civil Rights and occupied 
a GS-16 position. The Assistant Director re
ported directly to the Director and Deputy 
Director of OEO. Under the new organization, 
the chief civil rights person is designated the 
Director of the Human Rights Division 158 and 
reports to the General Counsel. Although the 
position remains a GS-16tthe present Director 
is a GS-15. The other two divisions within 
the Office of the General Counsel, the inspec
tion and legal divisions, call for GS-17 posi
tions.159 

Title VI activity at OEO is completely 
decentralized to the regions. Each OEO region 
has at least one full-time civil rights coordina
tor who acts independently of the head
quarters civil rights division. In turn, the 
headquarters division has no line authority 
over the regional coordinators.160 Prior to the 
1969 reorganization, the field civil rights co
ordinator reported to the Regional Director ; 
currently, he reports to the Regional Counsel. 

The Law Enforcement Assistant Adminis
tration, a bra;µch of the Department of Justice, 
is the only Federal agency with a significant 
Title VI program which ·does not have an 
agency civil rights office. The person formerly 
given the Title VI function bore the title Civil 

Chief Medical Director or the Chief Benefits Director. 
See 35 Fed. Reg. 10759 (July 2, 1970). 

,.., George L. Holland occupies this position at present. 
""' Frank Kent was appointed to this position in 

November 1969. 
10

• Interview with Wilfred Leland, former Chief of 
the Compliance and Evaluation Section in OEO's Office 
of Civil Rights, Nov. 12, 1969. 

'"°Id. 

Rights Compliance Officer and was a GS-14 
attorney who reported to the Director of the 
Office of Academic Assistance and later to the 
General Counsel.161 LEAA now ha,s one person 
who, as of June 1970, was just in the process 
of formulating a Title VI compliance program 
for the agency. He has discussed the matter 
with the Department of Justice's Civil Rights 
Division and other Federal agencies.162 

In the Small Business Administration, the 
Director of the Office of Equal Opportunity 163 

is a GS-15 and reports to the Assistant Ad
ministrator for Management who in turn 
reports to the Administrator. Compliance ac
tivity is decentralized to the field at SBA 
although less so than at OEO. The Regional 
Equal Opportunity Officers (EOO's) report 
directly to the Regional Directors, but follow 

. the guidelines and directives issued by the 
agency Civil Rights Director. Further, al
though the Civil Rights Director does not 
exercise line authority over regional staff, he 
is required to concur in compliance reviews 
and investigations submitted by the Regional 
EEO's.1a4 
i. Agencies With Minor Title VI Programs 

An additional 11 Federal agencies have only 
minor programs identified as falling within 
the ambit of Title VI.165 These range in size 
from the giant Department of Defense to the 
small Office of Emergency Preparedness, and 
in type of organizational unit from part of 
the Executive Office of the President to execu
tive departments and independent agencies. 

Many of the small agencies do not have a 
full-time Civil Rights Director, e.g., Tennessee 
Valley Authority, Office of Emergency Pre-

"" The position was formerly held by Miss Dorthea 
M. Klaibor who retired on Feb. 6, 1970, and was re
placed by another attorney, Herbert Rice, on May 3, 
1970. 

182 Interview with Herbert Rice, attorney in LEAA's 
General Counsel's Office, May 27, 1970. 

111
• This position is now held by Edward Dulcan. 

m SBA National Directive 1500-llA at 32. A recom
mendation to centralize compliance responsibility un
der the Office of Equal Opportunity is currently under 
consideration. 

, .. Included in this grouping are AID, AEC, CAB, 
DOD, GSA, NASA, National Foundation on the Arts 
and the Humanities, NSF, OEP, State Department and 
TVA. Excluded from the list are EEOC and Depart
ment of the Treasury which may in fact have Title 
VI programs but have not yet identified them. 
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paredness, Civil Aeronautics Board, and Na
tional Aeronautics and Space Administration. 
For those which do, the Director typically has 
neither the grade nor status nor authority to 
command agency performance in regard to 
Title VI. In agencies where there is an Equal 
Opportunity Director, he is generally only a 
GS-15, as in the General Services Administra
tion and the Department of State. In a num
ber of agencies, the Title VI function is carried 
out by an official who has other duties which 
are considered to be his primary responsibility, 
as in TV A, OEP, and NSF.160 The person carry
ing the role of Title VI coordinator generally 
is below the supergrade level. In none of the 
above examples does the Title VI coordinator 
report to the agency head. 

In addition to HUD, there appear to be 
only two other exceptions to the relatively low 
grade level of agency civil rights officials. The 
chief civil rights post in the Defense Depart
ment is the Deputy Assistant Secretary for 
Civil Rights' and Industrial Relations, a GS-18 
position.167 The Deputy Assistant Secretary re
ports to the Assistant Secretary for Manpower 
and Reserve Affairs. At the Atomic Energy 
Commission, the civil rights officer is a GS-18 
Assistant to the General Manager 168 and re
ports directly to the General Manager of the 
Commission. 

2. OTIIER PROBLEMS OF ORGANIZATION 
AND STAFFING 

a. Staff Adequacy 
In most agencies civil rights staffing, partic

ularly with respect to Title VI, is inadequate 
in terms of number of allocated personnel. 
Moreover, positions often remain unfilled for 
inordinate lengths of time and requests for 
additional staff have generally gone unheeded. 

106 The Title VI coordinator at the TVA is L. Duane 
Dunlap, an Assistant General Counsel; at OEP the 
Assistant to the Civil Rights Coordinator, Richard 
Murray, is also an Assistant General Counsel; and at 
NSF, the Title VI person is Arthur Kusinski, an As
sistant Counsel. 

1
• 

1 The position has been vacant since May 1969, a 
period of more than 12 months; however, L. Howard 
Bennett has been acting in this capacity during this 
time. On June 3, 1970, Secretary Laird announced the 
appointment of Frank Render II to this position. 
(Washington Post, June 4, 1970). 

168 The post currently is held by Harry S. Traynor. 

(1) Drpartment of Health, Education, and 
Welfare 

At HEW all division chiefs expressed the 
need for additional civil rights personnel. The 
head of the Education Division, for example, 
stated that 50 to 75 additional slots were 
needed for his program.169 The Director of the 
Health and Social Services Division said he 
needed at least 50 field personnel; 170 he cur
rently has 39. The Assistant General Counsel 
for Civil Rights has a staff of 18 attorneys; 
he says he needs at least 21.171 

While there are indications that many HEW 
divisions may be inadequately staffed, the 
shortage appears to be proportionately more 
acute in civil rights activities than in program 
areas. The Commission's recent study of HEW 
noted the following: 

Although OCR currently has nearly 300 persons as
signed to Title VI activities in the Washington and 
regional offices. HEW is grossly understaffed in relation 
to the scope and complexity of its Title VI obligations. 
More than any sing!e factor, lack of sufficient staff 
has seriously limited ~compliance efforts and has 
frustrated potential programs."' 

(2) Department of Housing and Urban De
velopment 

At HUD, the Assistant Secretary for Equal 
Opportunity stated that he did not have 

1
'" Interview with Dr. Lloyd R. Henderson, Director 

of the Education Division, HEW's Office for Civil 
Rights, Jan. 30, 1970. 

1'° Interview with Louis Rives, Director of the Health 
and Social Services Division, HEW's Office for Civil 
Rights, Jan. 26, 1970. 

"'Interview with Edwin Yourman, Assistant General 
Counsel, Civil Rights Division of HEW's Office for 
General Counsel, Jan. 23, 1970. This is a reference to 
allocations sought for the remainder of the 1970 fiscal 
year. The Civil Rights Division is now seeking an 
allocation of 34 attorneys for fiscal year 1971. Letter 
from Pottinger to Sloane, supra note 60. 

m U.S. Commission on Civil Rights, HEW and Title 
VI (1970). Over a year later nothing has changed to 
alter this finding. Although OCR asked for 149 posi
tions for fiscal year 1970 to supplement the existing 
326 (of which about 300 were alloted for Title VI 
activity), the request was whittled down to 120 by 
HEW's budget office and to 75 by the Bureau of the 
Budget. Due to the date of the passage of HEW's 
appropriation, as of Jan. 30, 1970, the positions had 
not been apportioned among the various program divi
sions; nor had any recruitment efforts been undertaken. 
The Office will request 140 additional slots for fiscal 
year 1971. Interview with Robert Brown, Assistant 
Director of Management, Office for Civil Rights, HEW. 
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enough Title VI staff to permit assumption of 
the function of preaward compliance review 
of projects and of tenant selection and assign
ment plans.173 

Although the Secretary approved a reorgani
zation in September 1969 which brought the 
Directors for Equal Opportunity together 
under an Office of Assisted Programs, a 5-
m~nth hiatus in leadership occurred since the 
Director of that office was not sworn in until 
February 9, 1970. As of April 1970, the office 
was still being established and. functions were 
still being assigned. 
( 3) Department of Transportation 

At the Department of Transportation, the 
departmental Office of Civil Rights has six 
professional positions. As of February 1970, 
two of the professional positions were vacant; 
however, the two positions designated for 
public programs,115 which include Title VI, were 
filled. The Director stated that he could utilize 
a total staff of 17, including clerical, and 
anticipates reaching this number in the 
future.176 At DOT the four operating adminis
trations with Title VI responsibility have their 
own Offices of Civil Rights. For example, in 
the Federal Aviation Administration's Office 
of Civil Rights, two professionals work full
time on federally assisted programs. The 10 
regional FAA Offices all have full-time equal 
opportunity staffs. Typically they consist of" 
a regional chief at the GS-14 level and one or 
more regional specialists as GS-12's or 13's. 
Although all of the regional chief positions 
were filled, six of the regional specialist posi
tions, including three in the western region 
were vacant. 111 

173 Interview with Samuel Simmons, Assistant Secre
tary for Equal Opportunity; HUD, Mar. 6, 1970. 

114 Romney letter, supra note 113. 
175 The departmental Office of Civil Rights is divided 

into a public programs staff, which covers Title VI, 
contract compliance, and all other civil rights activities 
which relate to programs which may be partly or fully 
funded by the Department but which are not operated 
by them, and an internal programs staff, which has to 
do with agency operated programs ( e.g., in-house em
ployment). 

176 Interview with Richard F. Lally, Director of Civil 
Rights, Department of Transportation, Feb. 5, 1970. 

177 Interview with John M. Choroszy, Acting Deputy 
Director of F AA's Office of Civil Rights, Feb. 10, 1970. 
However, at the time of Commission interview, it was 
expected that the OCR would be assigned eight new 

(4) Department of Commerce 
At Commerce, the Department civil rights 

staff consists of only two professionals ; a third 
position was not refilled when vacated because 
of a reduction in force.178 EDA's Office of Equal 
Opportunity is insufficiently staffed to perform 
its Title VI review functions. The Office was 
without a Director from October 1968 until 
July 1969, almost a year. According to the 
new Director, although the headquarters staff 
of five professionals is adequate, field staff is 
not.179 Each of EDA's seven regional offices 
was originally allotted one full-time civil rights 
position. In three of the offices, however, the 
civil rights specialist has been assigned other 
noncivil rights duties on a part-time basis. 
Two of these offices, Austin, Tex., and Hunts
ville, Ala., are among the busiest in terms of 
Title VI activity. The Director of EDA's Office 
of Equal Opportunity has requested that the 
three civil rights specialists be relieved of 
work other than their civil rights duties; he 
also has requested three additional field per
sonnel, one each for Austin, Huntsville, and 
Seattle for fiscal year 1970.180 

( 5) Department of Agriculture 
Measured by the number of recipients, the 

Department of Agriculture has one of the 
largest Title VI programs in the Federal 
establishment. Yet there is no civil rights staff 
located in the regional offices to conduct re
views; instead they are performed by Agricul
ture program staff and by State personnel. 
For example, although the Federal Extension 
Service has three civil rights specialists who 
spend full-time on civil rights matters and 
two who devote part-time to it, their functions 
appear to be limited to review of the audits 
conducted by the Office of the • Inspector 
General on the various State extension pro-

field office positions. Recent information received from 
DOT indicates that the three western region specialist 
positions have been filled, while specialist positions in 
the eastern, southern, and central regions remain un
filled due to local budgetary problems. Moreover, the 
Chief's position at the Aeronautical Center is now 
vacant pending selection. Also authorization has not 
as yet been received for the eight new positions men
tioned above. Volpe letter, supra note 12. 

178 Interview with Luther C. Steward, Jr., Special As
sistant for Equal Opportunity, Jan. 7, 1970. 

17 Interview with John Corrigan, Director of EDA's• 

Office of Equal Opportunity, Jan. 15, 1970. 
1so Id. 

207 



grams. The former Administrator of FES 
expressed a need for additional staff to work 
on Title VI; however, he thought it should be 
comprised of program p~rsonnel and not of 
civil rights specialists.181 

(6) Department of the Interior 
At the Department of Interior, the ranks 

of the departmental Office for Equal Oppor
tunity have been reduced from a former com
plement of 20 to a total of five persons, of 
whom two are clerical.1 ~

2 Actual Title VI re
sponsibilities are carried out by the operating 
bureaus, i.e., Bureau of Outdoor Recreation 
and Federal Water Pollution Control Adminis
tration. Neither has designated nor trained 
specific field personnel to conduct civil rights 
reviews; rather Title VI functions are per
formed by field program personnel. BOR does 
have a small headquarters staff composed of 
three professionals whose 4ead, the staff as
sistant for civil rights, is only a GS-14. At 
a meeting with representatives of the Bureau 
of the Budget,1~=1 the staff assistant stated that 
at least 12 persons would be needed to do an 
adequate job for Title VI enforcement alone 
since BOR has more than 4,000 recipients 
and another thousand new ones are funded 
annually. 
(7) Department of Labor 

The total departmental civil rights staff at 
the Department of Labor consists of 24 per
sons, including clerical personnel. According 
to the Director of Labor's Office of Equal Em
ployment Opportunity: "There is a lack of 
sufficient staff to assure Title VI compliance 
adequately for the manpower programs now 
running in the billions of dollars per year." 18•1 

The regional offices also appear to be under-

181 Interview with Lloyd Davis, former Administrator, 
Federal Extension Service, USDA, Dec. 10, 1969. 

'" Interview with Edward Shelton, Director of the 
Departmental Equal Opportunity Office, Department of 
Interior, Dec. 8, 1969. 

163 Meeting between the Bureau of the Budget, De
partment of the Interior, and U.S. Commission on 
Civil Rights, Mar. 5, 1970. 

"'' Letter from Arthur A. Chapin, Director, Office of 
Equal Employment Opportunity, Department of Labor, 
to Martin Sloane, Assistant Staff Director, U.S. Com
mission on Civil Rights, Jan. 22, 1970. As of September 
1970 there were 36 employees in the Department's EEO 
program, with 26 of them assigned to the field. 

staffed. Of the nine offices, only four 185 have 
as many as two EEO representatives. 
(8) LEAA, OEO, SBA 

One of the most blatant examples of inade
quate staffing for Title YI exists at the LEAA. 
Although LEAA will disburse almost $200 
million in fiscal year 1970 in programs covered 
by Title VI, it currently employs only one title 
VI staff member and he assumed his position 
in May 1970. Prior to this, the one position 
allotted to fulfill LEAA's Title VI responsi
bilities was filled QY a GS-14 attorney with 
no civil rights experience, whose retirement 
was imminent at the time of the appointment, 
and who also was assigned unrelated personnel 
responsibilities.186 

As of November 1969, the staff of the Office 
of Civil Rights at the Office of Economic 
Opportunity had been depleted. From January 
1969 through the end of November 1969, the 
Office had only an Acting Director: of the 
other eight professional positions, four were 
vacant. 

Each of OEO's regional offices has a full
time regional civil rights coordinator.187 Al-

1
'" The New York, Atlanta, Chicago, and Kansas 

regions each have two EEO representatives while the 
Boston, Philadelphia, Dallas, San Francisco, and Seattle 
regions have only one. 

186 In a May 22, 1969 memorandum to the LEAA Ad
ministrators, Daniel L. Skoler, then Acting Director of 
LEAA's Office of Law Enforcement programs wrote: 

"We have received informal criticism both from 
within the Department (Civil Rights Division) and 
without (our recent meeting with the lawyers' Com
mittee for Civil Rights) with respect to our apparent 
unwillingness to allocate even one full-time professional 
position to the program. In short, the word is getting 
out that Title VI compliance in LEAA is a part-time 
job for one person whose major duties involve routine 
personnel activity. While we might be right on all the 
specific Title VI issues and procedures adopted, we 
would be highly vulnerable to criticism at this point." 

According to LEAA, its audit staff, now consisting of 
12 members, has always had clearly defined Title VI 
responsibilities. In addition, LEAA states it is pres
ently evaluating its manpower needs and will shortly 
add several persons to its staff who will give full- or 
part-time to civil rights compliance investigative and 
review work. Under its new procedures, the regional 
offices, program people, and people out of LEAA's 
administrative office will have compliance responsibili
ties. Memorandum from Richard W. Velde and Clarence 
M. Coster, supra note 55. 

187 According to the former Acting Director of OEO's 
Office of Civil Rights, the regional civil rights coordi-

208 



though three of the regions (Southeast, South
west, and West) also have an assistant, lack 
of manpower remains one of the major Title 
VI problems. Moreover, in December of 1969 
the Regional Coordinator in the Southeast 
office, the busiest in terms of Title VI activity, 
lost his assistant because of reductions in force 
just as two States were being added to his 
region.188 The Southeast Regional Coordinator 
indicated that it was impossible for him to 
review all grant applications or to conduct 
more than 10 to 12 compliance reviews an
nually because of his staff shortage.189 This 
was corroborated by the Acting Director of 
the OCR,190 who stated that he had made 
innumerable requests for additional regional 
coordinators. These have been met by the 
addition of only one assistant in each of three 
regional offices. One of these was subsequently 
removed from his position as a result of a 
reduction in force.101 

The headquarters staff of SBA's Equal Op
portunity Office consists of four professionals 
and one clerical which the Director felt was 
a sufficient staff complement so long as the 
individuals filling these positions were com
petent.182 As for regional civil rights staff, each 
of the 10 regions had been assigned a Regional 
Equal Opportunity Officer although in Region 
VI (Dallas) the position had been vacant from 
March 1969 until October 1969.193 

Only three of the regional EOO's, Regions 
I, III, IV, were aided in varying degrees by 
program assistants 194 from the internal equal 

nators were key authorities in the regions on civil 
rights matters; their duties typically consisted of 
advising the regional directors, providing related train
ing, conducting compliance reviews, handling com
plaints, etc. Interview with Walter Robbins, former 
Acting Director, OCR, Nov. 18, 1969. 

188 Telephone interview with Robert Sanders, South-
east Regional Coordinator, Dec. 12, 1969. 

180 Id. 
100 :j:tobbins interview, supra note 187. 
191 'Jnformation recently received from OEO indicates 

that each region has been allocated a Human Rights 
Coordinator position and the Atlanta and San Fran
cisco offices each have two such positions. Letter from 
Hjornevik to Glickstein, supra note 99. 

io:, Interview with Edward Dulcan, Director of SBA's 
Equal Opportunity Office, Dec. 14, 1969. 

103 Id. 
, .. In Region III [Philadelphia] a former program 

assistant was elevated to the position of compliance 
officer when the regional EOO transferred; however, 

employment program. However, "the Pacific 
Coastal Region EOO and the New York Re
gional EOO was without clerical staff. 
b. Staff Quality 

At some agencies, the problem of insufficient 
staff is compounded by the problem of poor 
quality of staff. At the Department of Com
merce certain officials admitted that the cali
ber of some of the field civil rights specialists 
was less than desired. One EDA equal oppor
tunity staff member also indicated in an inter
view that several compliance reviews and 
investigations had had to be sent back by 
headquarters staff for reinvestigation includ
ing a review which noted segregated facilities 
but made no finding of noncompliance.195 The 
problem of staff incompetency is not unique 
to Commerce, however. Civil rights adminis
trators at other agencies e.g., Department of 
Transportation, Small Business Administra
tion, and the Department of the Interior have 
indicated similar problems. 
c. Minority Representation 

Negroes are generally well represented on 
the agencies' civil rights staffs; however, 
Spanish surnamed Americans are grossly un
derrepresented. Representation of Spanish 
surnamed Americans has been exceedingly 
sparse among HEW's OCR staff, reflecting 
the Office's past concentration on the civil 
rights problems of black persons. Of 186 field 
personnel, there are only nine Mexican Ameri
cans and one Puerto Rican. Of the 18 civil 
rights attorneys on the General Counsel's staff, 
none is a Spanish surnamed American.196 The 
Assistant Director for Management, cognizant 
of the problem, mentioned that he had begun 
to take definitive steps to recruit Spanish sur
named Americans, which had included a re
cruitment trip to San Antonio.197 

At the Department of Housing ana' Urban 

her grade was only a GS-11 whereas most regional 
EOO's were at a GS-13 level. 

, .. Interview with members of EDA's Office of Equal 
Opportunity, Jan. 15, 1960. This was corroborated in 
an interview with Luther C. Steward, Jr., Special 
Assistant for Equal Opportunity and Arthur Cizek, 
Equal Opportunity Coordinator and Title VI Coordi
nator at Commerce Department, Jan. 7, 1970. 

196 Interview with Donald K. Morales, Special As
sistant to the Director, OCR, Jan. 23, 1970. 

,., Interview with Robert Brown, Assistant Director 
for Management, OCR, Jan. 30, 1970. 
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Development, blacks constitute more than half 
of HUD's central office and regional civil 
rights staff, while Spanish American represen
tation is about 4 percent and other minorities 
such as Oriental Americans and American In
dians constitute about 2 percent.198 

There is no Spanish surnamed American 
representation on the departmental civil rights 
staff at the Department of Transportation. Al
though the Director indicated that he is at
tempting to recruit three investigators who 
would be permanently assigned to the OCR, 
none of the prospective candidates is of Spanish 
ethnicity.199 Similarly, of the 19 field civil rights 
personnel and the nine headquarters civil 
rights professional staff in Transportation's 
Federal Highway Administration, not one is a 
Spanish surnamed American.200 The pattern is 
similar at other agencies. The Department of 
Labor's civil rights staff contains only two 
Spanish surnamed employees, both of whom 
work in the field.201 

108 Phone conversation with Miss J. Edwards of 
HUD's departmental Equal Employment Opportunity 
Office (under the Assistant Secretary for Equal Op
portunity), June 4, 1970. The statistics were reported 
as of May 31, 1970. A more refined breakdown indi
cates the following: (1) Of 264 equal opportunity staff 
(professional and clerical), 144 (55 percent) are 
Negro; 11 (4 percent) are Spanish American but five 
of the 11 are employed in the Fort Worth office; three 
(1 percent) are Oriental Americans; and two (1 per-· 
cent) are American Indians; (2) the Philadelphia and 
Atlanta regional offices have no minority representa
tion on the equal opportunity staff other than Negroes, 
and the Chicago regional office has no Spanish Ameri
can representation; (3) of a total of 169 GS-9's and 
above on the equal opportunity staff; 91 (54 percent) 
are Negroes, nine (5 percent) are Spanish Americans, 
and one (1 percent) is an Oriental American. Later, 
HUD reported that a Mexican American professional 
had been added to the Chicago office. Romney letter, 
supra note 119. 

1'° Interview with Richard F. Lally, Director of Civil 
Rights, Department of Transportation, Feb. 5, 1970. 

200 Interview with R. L. Harper, Chief of the Review 
a~d Evaluation Division, FHWA's OCR, Feb. 9, 1970. 
The Federal Aviation Administration, however, has 
two Spanish surnamed Americans on its western region 
civil rights staff. Letter from Volpe to Hesburgh, supra 
note 12. 

201 This does not include the five staff assistants for 
minority group affairs, one of whom is Spanish sur
named. See letter from Arthur A. Chapin, Director, 
Office of Equal Employment Opportunity, Department 
of Labor to Martin E. Sloane, Assistant Staff Director, 
U.S. Commission on Civil Rights, Jan. 22, 1970. 

3. STAFF TRAINING 
Civil Rights legislation during the 1960's 

created a whole new field of administrative 
responsibility. Title VI in particular posed 
novel questions of interpretation and appli
cability. The need to implement, :review, and 
enforce its prohibition against discrimination 
in federally assisted programs was, and re
mains, enormous. In 1964, when Title VI was 
enacted, few persons understood its require
ments and implications. Skill and experience 
in conducting compliance reviews were initially 
nonexistent so that, to a great extent, the en
tire Title VI enforcement effort has had to be 
built from scratch. 

Even today few people possess the combina
tion of attributes necessary for effective civil 
rights compliance-sensitivity to equal oppor
tunity issues, knowledge of civil rights laws 
and regulations, investigative skills, and un
derstanding of the requirements and operation 
of Federal programs. Thus, by virtue of the 
uniqueness, complexity, and significance of the 
Federal equal opportunity effort, and of Title 
VI in particular, staff training is of paramount 
importance. However, with a few notable ex
ceptions, agencies have failed to develop their 
own training capacity. 

Title VI training is usually provided in two 
ways. An agency may send its personnel to 
the Civil Service Commission which offers sev
eral courses relating to Title VI,202 or the agency 
may provide its own on-the-job training, often 
coupled with periodic workshops it conducts. 
What little training there is, usually is given 
to civil rights personnel and program staff 
generally receive little such guidance. This is 
not to suggest that Title VI training of program 
'personnel must necessarily be comparable in 
scope and depth to that provided civil rights 
staff. But since some agencies rely on program 
personnel to carry out civil rights functions, 
such as determining the civil rights implica
tions of their programs, there is great need for 
·these individuals to become sensitive to existing 
and potential civil rights problems. 

202 Many of the agency officials interviewed had seri
ous reservations regarding the value of such training; 
one of the most commonly heard criticisms was that 
the content of the CSC courses was not relevant to 
the problems of a specific agency. This was the opinion 
of officials at the Departments of Labor and Commerce 
and the Small Business Administration. 

210 



Among the few agencies which have made 
serious attempts to come to grips with equal 
opportunity training needs are the Depart
ment of Transportation's Federal Highway 
Administration and the Department of Health, 
Education, and Welfare. 
a. Department of Transportation 

Within the Department of Transportation, 
the civil rights offices of the operating admin
istrations are responsible for conducting their 
own civil rights training.203 One of the more 
ambitious programs has been developed by the 
Federal Highway Administration (FHWA). 
On July 1, 1969, FHWA initiated a 1-year 
training program for equal opportunity officers. 
The program involves rotational assignments 
at various agencies, including the Department 
of Transportation, Office of the Secretary; 
FHWA central office, FHWA regional offices ; 
the Office of Federal Contract Compliance, the 
Department of Labor; the Department of 
Justice; the Equal Employment Opportunity 
Commission; Civil Service Commission; and 
the Commission on Civil Rights.204 The pro
gram, by affording the trainees the oppor
tunity to become familiar with the activities 
of other Federal agencies with relevant civil 
rights responsibilities, provides them with a 
wide variety of experiences that will have a 
bearing on their role as equal opportunity bffi
cers. 

Although the training does not focus solely 
on Title VI, many of the assignments relate to 
it. This training gives promise of providing a 
worthwhile investment, for it exposes the par
ticipants to a range of experiences in various 
civil rights areas, which will undoubtedly help 
them in developing overall sensitivity to the 
problems and' sophistication in analyzing 
them. Although still in its early stages, the 
program has the potential to become a model 
for other agencies. 

For purposes of training program person
nel, there have been some equal opportunity 
workshops conducted by FHWA's civil rights 
staff for regional and division engineering per-

203 Lally interview, supra note 199. 
'°' Federal Highway Administration, "The Federal 

Highway Administration. One Year Training Program 
for Equal Opportunity Officers" (undated publication). 

sonnel whose work impinges on civil rights 
matters such as dislocation.205 

b. The Department of Health, Education and 
Welfare 

The Title VI responsibilities of HEW are so 
important in nature and scope that it has es
tablished a separate training unit as part of 
the Department's Office of Civil Rights. 

In response to its own very substantial train
ing needs, the Department created its training 
unit in 1967 as part of the Office for Civil 
Rights. One of the unit's primary purposes 
was seen as "encouragement of team building, 
communications cohesiveness, group growth, 
and interstaff relations which will improve 
OCR performance." 206 The unit has served as 
consultant not only to OCR staff in Washing
ton and in regional offices but, on occasion, to 
staff from the operating agencies. In addition, 
it has served to explain HEW civil rights pol
icies and OCR functions to interested indi
viduals and outside organizations. 

In line with field decentralization of OCR 
staff, training responsibilities as well as loca
tion have been shifted increasingly to the re
gional offices. Currently, the branch chiefs of 
the regions orient and train new workers in 
their units. Experience and training in field 
reviews are obtained by accompanying senior 
workers on investigations, then conducting re
views under direct supervision. In large re
gional offices with important civil rights re
sponsibilities, such as Atlanta, the Regional 
Director participates in training. And, in At
lanta, orientation and training sessions are 
held periodically for all new employees.201 

But short of on-the-job training in conjunc
tion with sending personnel to Civil Service 
Commission courses, relatively few other agen
cies have recognized the need for establishing 
an organized agency program designed to ex-

205 Interview with R. L. Harper, supra note 200. Mr. 
Harper indicated that these workshops had been con
ducted in five regions. It should be noted that most of 
FHWA training is .oriented to contract compliance 
rather than Title VI. 

"°° Undated memorandum issued by HEW's Office of 
the Assistant Director for Management (OCR): 
"Training and Staff Development, Purposes, Philosophy 
and Organization." 

'°" See U.S. Commission on Civil Rights, HEW and 
Title VI 15-17 (1970) for detailed information on 
training for staff development at HEW. 
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pose civil rights and/or program personnel to 
training in the Title VI area. For some of the 
agencies with minor title VI responsibilities, 
this method may be sufficient; for agencies 
with more substantial Title VI responsibilities, 
the need for developing units devoted primar
ily to providing civil rights training to agency 
personnel may become more pronounced. Thus 
far, however, only HEW has developed the 
capacity to provide civil rights training for 
staff through a separate training unit. 
c. Other Agencies 

Other agencies have begun to realize the 
necessity of adequate training for civil rights 
staff members or program personnel. Officials 
in the departmental Office of Equal Opportun
ity at Commerce feel that past training for 
the Economic Development Administration 
civil r1ghts personnel has been inadequate.208 

The EDA is the only agency within Commerce 
with major Title VI responsibilities: its pro
gram personnel has had no civil rights training 
of any kind.209 

Not until the past year has the Department 
of Agriculture developed its own Title VI train
ing program either for civil rights staff or pro.,. 
gram personnel. Pursuant to a departmental 
directive issued by Secretary Hardin in Sep
tember 1969 calling for civil rights training 
for program managers,210 an ambitious course 
of action has been undertaken. As of March 
30, 1970, more than 3,000 Department of Agri
culture officials from Washington and the field 

208 Interview with Luther Steward and Arthur Cizek, 
supra note 195. Almost all EDA civil rights personnel, 
however, have attended formal courses sponsored by 
the Civil Service Commission and formal EDA trainin_g 
courses. 

200 Enclosure to letter from Luther C. Steward, Jr., 
Special Assistant for Equal Opportunity, Department 
of Commerce, to Martin E. Sloane, Assistant Staff Di
rector, U.S. Commission on Civil Rights, Dec. 18, 1969. 
At the time the Commission interviewed at EDA, a 
3-day pilot program for program personnel was being 
devised. This conference was conducted in July 1970. 
It consisted of an intensive examination of new Title 
VI procedures. Personnel from all EDA program units 
attended and participated in this conference as well as 
EDA field personnel and the equal employment op
portunity officer for the Port of Oakland, Calif. Letter 
from Siciliano to Glickstein, supra note 49. Addition
ally, the Director of EDA's Equal Opportunity Office 
has addressed meetings of EDA area and district di
rectors. Interview with John Corrigan, supra note 179. 

210 Secretary's memorandum No. 1662 (Sept. 23, 1969). 

offices have participated in 1- or 2-day training 
sessions designed to heighten awareness of 
civil rights problems and sensitivity to racial 
issues. Each of the operating bureaus within 
the Department is responsible for developing 
its own program. Internal coordination of the 
training effort is provided by the Director of 
Personnel. 

In January of 1969, the Department of 
Labor's Office of Evaluation, in the Manpower 
Administration (MA), issued a study of the 
MA's equal opportunity program.211 With re
spect to staff training, the report noted that 
there were instances of "scattered training ac
tivities, but these have not been carried out 
thoroughly, so that one encounters in the field 
widely different ideas of duties and powers, 
with little uniformity of understanding." 212 In 
summary, the report found that staff training 
"is a vital and much neglected area of endeavor 
... what may be surprising, however, is 
the degree of ignorance with respect to equal 
opportunity responsibilities that we have en
countered throughout the field visit phase of 
the study." 213 

In November 1969, the Department of 
Labor's Office of Equal Employment Oppor
tunity conducted equal opportunity training 
sessions for regional program staff in six re
gions and similar training sessions are planned 
for the five other regional offices.2 H 

Title VI training programs in most other 
agencies, where they exist at all, show deficien
cies. For example, not one staff member in
volved in Title VI activities at the Tennessee 
Valley Authority has had any civil rights or 
compliance investigation training.215 It is ap-

211 "Pilot Evaluation Study of the Manpower Admin
istration's Equal Opportunity Program," issued by the 
Manpower Administration, Office of Evaluation, DSE 
Report No. 4 (January 1969). 

212 Id., at 33. 
213 Id., at 36. 
.,. Undated memorandum and report from Nelson S. 

Burke, Assistant Director for Policy and Procedural 
Development, OEEO, to all OEEO staff; See also letter 
from Arthur A. Chapin, Director, OEEO, Department 
of Labor, to Martin E. Sloane, Assistant Staff Director, 
U.S. Commission on Civil Rights, Jan. 22, 1970. 

"" The Title VI coordinator indicated, however, that 
two attorney investigators, who do not perform Title 
VI functions had attended the Civil Service Commission 
seminar on compliance investigation. Moreover, at the 
time the Commission conducted interviews, TVA's Office 
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parent that the level of training in most agen
cies is deplorably low both qualitatively and 
quantitatively.216 Although a uniform approach 
to training is neither practical nor necessary, 
standards and leadership are essential. For 
these purposes, some agency or unit within 
the Government must have authority to de
velop civil rights training guidelines and au
thority to review and evaluate agency training 
programs on a regular basis. 

D. Achieving and Monitoring Compliance 

Agencies engage in a variety of activities 
to assure compliance by recipients. They 
range from the mere issuance of explanatory 
pamphlets and educational materials to hear
ings pursuant to fund cutoffs. This section is 
primarily concerned with the procedures by 
which agencies have sought to achieve and 
maintain compliance with Title VI: assurances, 
compliance reports, compliance reviews, and 
complaint investigations. 

I. ASSURANCES 
In order to insure that recipients comply 

with the requirements imposed by Title VI and 
the corresponding Title VI regulations, all 
agencies have devised "assurance of compli
ance" forms to be executed by their recipients.211 

of Tributary Area Development, which was in the proc
ess of decentralizing responsibility for compliance in
vestigations, was planning to hold a training session 
on conducting compliance reviews for field personnel 
who will be doing the reviews. Telephone interview 
with L. Dunlap, Assistant General Counsel, TVA, Oct. 
24, 1969. 

21
• At some agencies, however, civil rights staff were 

of the opinion that training provided to equal opportun
ity personnel was adequate ( e.g., interview with 
Edward Dulcan, Director of SBA's Office of Equal 
Opportunity, Dec. 14, 1969). 

217 Assurances have to be executed by primary re
cipients (e.g., 45 C.F.R. 80.13(j) (HEW) and 29 C.F.R. 
31.2(f) (Labor)) and also possibly by secondary or 
subrecipients (e.g., 45 C.F.R. 80.4(a) (1) (HEW); 15 
C.F.R. 8.5(b) (7) (Commerce); 7 C.F.R. 15.4(a) (1) 
(Agriculture). 

See note 4 supra for HEW's definition of recipient. 
The usual Title VI situation exists where a Federal 
agency extends financial assistance to a recipient who 
subsequently passes on the economic benefit received, 
in some form, to the beneficiaries. For example, a grant 
to a university to purchase books or equipment con
stitutes assistance to the institution. The university 
recipient converts the benefit received into goods which 
are used by the students, the ultimate beneficiaries. 

Typically, the applicant for Federal financial 
assistance promises to comply with Title VI 
and all requirements imposed by the corre
sponding regulations.218 The applicant also ex
pressly recognizes that "Federal financial as
sistance will be extended in reliance on the 
representations and agreements made in this 
assurance and that the United States shall 
have the right to seek judicial enforcement of 
this assurance." 219 

In the months immediately following enact
ment of Title VI, some believed that a well
drafted, legally sound assurance would pro
vide the major tool in Title VI enforcement. 
According to this view, assurances would serve 
several purposes. They would place recipients 
on notice that they were liable to forfeit Fed
eral financial assistance if they violated Title 
VI. Also, the act of signing the assurance would 
in itself induce recipients to make bona fide 
efforts to comply with the law.22 ° Finally, the 
assurance would provide a clear legal basis 
upon which action could be taken to terminate 
funds if the recipient signed and then violated 
the agreement.221 

In the summer and fall of 1965, this Com
mission conducted a survey of health and wel
fare services in the South 222 As a result of 

However, the sequence may be altered somewhat when 
another intermediary is interposed in the chain. A 
grant from a Federal agency to a State agency, which 
is then extended to a community agency, and eventually 
to the individual beneficiaries, represents a slight de
parture from the usual Title VI sequence. In effect, both 
of the intermediaries (i.e., State and community agen
cies) between the source and the beneficiaries are re
cipients. The first in the chain (i.e., State agency) may 
be characterized as the primary recipient; the other 
(i.e., community agency) a secondary or subrecipient. 

For illustration of types of assurances required, see 
45 C.F.R. 80.4 (HEW). 

218 See, e.g., HEW Form 441 (12-64) "Assurance of 
Compliance with the Department of Health, Education, 
and Welfare Regulation under Title VI of the Civil 
Rights Act of 1964." 

21, Id. 
220 Closely associated with this view was the thought 

that the assurance forms and the explanatory material 
accompanying them would serve to educate recipients 
regarding the requirements of Title VI. See, e.g., "Ex
planation of the HEW Form 441" which accompanies 
the assurance when it is sent to recipients. 

221 For a fuller discussion see, U.S. Commission on 
Civil Rights, HEW and Title VI 18-20 (1970). 

=U.S. Commission on Civil Rights, Title VI-One 
Year After (1966). 
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this review, it appeared that the mere act of 
obtaining assurances provided no guarantee of 
full compliance with Title VI. Subsequent re
views and studies have furnished additional 
evidence that submission of assurance forms 
did not in fact assure compliance with Title 
vr.22a 

2. AGENCIES' PROCEDURAL REQUffiE
MENTS FOR SECURING ASSURANCES 

The use of assurances poses numerous ques
tions which have been answered differently by 
the Federal agencies : Of whom should assur
ances be required? Who should secure the as
surances? Should the assurance be contained 
in the application or incorporated by refer
ences? Should the assurance attempt to set 
forth all of the types of conduct proscribed 
by Title VI and the agency's Title VI regula
tions? What procedures should be followed 
upon a recipient's refusal to execute an as
surance? Treatment of many of these issues 
is not dictated by Title VI or the agencies' 
Title VI regulations. 

In fact, no effort at achieving uniformity 
of interpretation and coordination of practices 
has been made. Consequently, there is consid
erable variation in the way agencies have re
sponded to these questions. Following are sev
eral illustrations of these. 

The Small Business Administration main
tains one of the more comprehensive sets of 
instructions for securing assurances, putting 
the recipient on actual notice of his Title VI 
responsibilities and setting forth the action to 
be taken against recipients who decline to sign 
an assurance. 

The SBA's standard assurance form 224 sets 
forth the applicant's nondiscrimination obli
gations and spells out the regulations which 
are authority for terminating assistance. The 
form, which also provides a basis for action 
against the recipient for failure to comply, is 
provided to all "direct and immediate partici
pation loan applicants" 225 and as of August 1, 

22
' See, e.g., U.S. Commission on Civil Rights, South

ern School Desegregation, 1966-67 (1967). 
'"" SBA form 652. 
22 SBA National Directive 1500-3A, at 5. Under the• 

regular business loan program, loans may be made 
directly (i.e., direct loans) or in participation (i.e., 
immediate participation loans) with banks or other 
financial institutions. If financial assistance is other-
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1970, to guaranty loan applicants with the ex
ception of home disaster loan applicants.220 In 
addition to the assurance form, the applicant 
is given copies of the SBA's nondiscrimination 
regulations 221 and a "Notice to New SBA Bor
rowers." 228 The latter, coupled with illustrative 
attachments, describes the requirements to be 
satisfied by the recipient as minimum evidence 
of his compliance with the SBA nondiscrimi
nation requirements. 

Whenever a loan application and signed as
surance a~e received "from a social, civic, or 
fraternal organization, such as a golf club, 
Elks club, et cetera," the applicant is notified 
that the assurance and SBA's nondiscrimina
tion regulations also apply to the organiza
tion's membership policies.229 SBA's way of 
handling the procedure for securing assur
ances assures that the applicant's execution of 
the assurance will be something more than a 
perfunctory exercise. 

A less exemplary situation exists in the De
partment of Housing and Urban Development. 
In 1969, a task force was appointed by the 
Deputy Assistant Secretary for Equal Oppor
tunity at HUD to study a variety of equal 
opportunity issues within the Department.230 

According to a draft report of this task force, 
no consistency was found in the Title VI as
surance forms used.231 Moreover, the report in
dicated that some contract or grant document 

wise available on reasonable terms, no loan may be 
made by SBA. Direct loans may not be made unless a 
bank or other lending institution is not willing to share 
on an immediate participation basis. Furthermore, the 
latter type loan may not be made unless a guaranteed 
loan is not available. Basically, under the guaranty 
plan, SBA guarantees a portion of the loan (up to 90 
percent) made by a bank or other lending institution, 
which portion it (i.e., SBA) agrees to purchase upon 
default of the applicant (see 1971 U.S. Budget Ap
pendix, at 947). 

220 Letter from Hilary Sandoval, Jr., SBA Adminis
trator, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, Aug. 14, 1970. 

221 13 C.F.R. 112 and 13 C.F.R. 113. 
228 SBA form 793; see app. 1 of the SBA's National 

Directive, ND 1500-10. 
m SBA National Directive 1500-3A, at 7. 
•

30 Department of Housing and Urban Development, 
"Equal Opportunity Requirements and Procedures Rel
ative to Federally Assisted Programs of the Depart
ment of Housing and Urban Development" (June 11, 
1969 draft). 

' 
31 Id., at 5. 



" prov1s1ons, which contain only a reference to 
Title VI, may be legally unenforceable.232 The 
report also pointed out that no assurances had 
been required of recipients in Federal Housing 
Administration programs, even though many 
are subject to Title VJ.233 (This was subse
quently remedied in the summer of 1969 when 
a form 234 was adopted pursuant to an opinion 
by the General Counsel.) 

In the majority of agencies with Title VI 
responsibilities, assurances are collected by 
program or service personnel, the latter being 
persons in the contract division of the grant 
office. Usually an agency will use one basic 
form, but in some agencies minor revisions 
have been introduced. For example, the De
partment of the Interior's Bureau of Outdoor 
Recreation and Federal Water Pollution Con
trol Administration has made the assurance 
part of its application form.235 

The Department of Agriculture is somewhat 
unique in its approach to obtaining Title VI 
assurances from recipients. A July 1968 Com
mission staff report 236 noted that of the more 
than 7;500 assurances required, 165 incidences 
of refusal to file were under negotiation. As 
of the end of March 1969, 23 refusals to file 
were still under negotiation and had been for 
more than 30 days; 237 as of July 1969, 22 re
fusals still had been under negotiation for more 
than 30 days.238 Eleven of these refusals were 
by land-grant universities, which are recipients 
under the Federal extension service program. 
In fact, as of April 1970, title VI assurances 
had not been certified by the presidents of 11 
recipient land-grant universities and the di
rectors of the corresponding State cooperative 
extension services. 

Department of Agriculture officials have in-

232 Id. 
,,. Id. 
234 Undated letter from William Ross, Acting Assist

ant Secretary-Commissioner, FHA, to Howard A. Glick
stein, Staff Director, U.S. Commission on Civil Rights, 
at 8-9. 

23
• See e.g., BOR form DI-1350. 

2
"' U.S. Commission on Civil Rights staff report, The 

Mechanism for Implementing and Enforcing Title VI 
of the Civil Rights Act of 1964-U.S. Department of 
Agriculture 16 (1968). 

2
•
1 Department of Justice, "Quarterly Title VI Status 

Report for the Department of Agriculture," first quar
ter 1969. 

238 Id., Second quarter 1969. 

dicated that they have discouraged recipients 
from signing assurances until they are in full 
compliance.239 Agriculture's point is well taken; 
it would be a travesty of Title VI to accept an 
assurance from a recipient who is clearly in 
noncompliance. 

Commendable as is Agriculture's refusal to 
engage in this sham exercise, the fact- remains 
that substantial number of Agriculture recip
ients are still in noncompliance and continue 
to receive financial assistance from the De
partment.240 

3. COMPLIANCE REPORTS 
The most compelling method of monitoring 

Title VI compliance undoubtedly is to conduct 
periodic, onsite inspections of each of the 
hundreds of thousands of recipients of Federal 
aid who dispense services and other benefits 
to the millions of Americans whom Title VI 
is designed to protect. Such an undertaking, 
however, is impractical. A well-developed sys
tem of compliance reports, utilizing data col
lection and analysis, can provide an adequate 
basis for identifying actual or possible dis
crimination, thereby pinpointing programs, 
facilities, and services which require more in
tensive scrutiny and/or enforcement action. 

Title VI regulations take cognizance of the 
need for the collection of sufficient informa
tion to determine compliance by providing for 
submission of periodic compliance reports by 
recipients.241 Such reports can serve at least two 

2311 Interview with Lloyd Davis, former FES Admin
istrator, Dec. 10, 1969. In lieu of assurances, these re
cipients have been required to submit a compliance 
plan in accordance with cooperative extension service's 
"Supplemental Instruction for Administration of Title 
VI of the Civil Rights Act of 1964." The compliance 
plans were to delineate how the recipient planned to 
achieve full compliance. It should be noted, however, 
that the supplemental instructions, which were issued 
in July 1965, only contemplated use of the compliance 
plans until December 1965. Despite this target date 
for achieving full compliance, as of April 1970, 11 
recipients were still operating pursuant to their com
pliance plans. 

" 
0 See OIG compliance audits conducted during 1969 

in 16 State and 147 county extension services. 
"' See, e.g., HEW's Title VI regulations, 45 C.F.R. 

80.6(b), which provide: 
"(b) Compliance reports. Each recipient shall keep 

such records and submit to the responsible Department 
official or his designee timely, complete and accurate 
compliance reports at such times, and in such form and 
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important functions: (1) they can help civil 
rights staffs identify possible instances of dis
crimination in federally assisted programs 
that call for further investigation; and (2) 
they can provide a mechanism to ascertain 
generally what groups of people the program's 
benefits are reaching and, in particular, to 
measure participation by minority groups. 

But very few Federal agencies have attained 
even the first of these objectives and data col
lection and analysis have rarely been utilized 
to evaluate the extent to which benefits of 
federally assisted programs are reaching mi
nority groups. 
a. Reports as an Aid to Compliance 

Variations with respect to reporting require
ments and data analysis are pronounced. The 
agency with the heaviest Title VI responsibil
ities-HEW-has taken the lead in the devel
opment of a compliance reporting system.242 

However, even HEW's reporting requirements 
vary from program to program. For example, 
it has an annual reporting requirement with 
respect to elementary and secondary education 
and a biennial reporting requirement for in
stitutions of higher education. In the area of 
health, however, HEW's Office of Civil Rights 
does not require an annual compliance report 
form from hospitals and extended care facil
ities participating in Medicare or other forms 
of Federal financial assistance. An initial 1966 
form was not followed up with a second form 
until June 1969 at which time 6,500 hospitals 
and 4,800 extended care facilities were sent 
new compliance questionnaires. 

OCR uses the data primarily as a compli
ance tool, i.e., to flag recipients for onsite re
views if they indicate there may be noncom
pliance present. But even with this limited 
objective, disparities have arisen in reporting 
requirements. Thus, although employment of 

containing such information, as the responsible De
partment official or his designee may determine to be 
necessary to enable him to ascertain whether the re
cipient has complied or is complying with this part. 
In the case of any program under which a primary 
recipient extends Federal financial assistance to any 
other recipient, such other recipient shall also submit 
such compliance reports to the primary recipient as 
may be necessary to enable the primary recipient to 
carry out its obligations under this part." 

•c For background material, see HEW and Title VI, 
supra note 221, at 28, 29. 

faculty comes within the purview of Title VI, 
elementary and secondary school forms have 
elicited racial data on teaching staffs but the 
higher education report forms have not. 

At one time, both education and medical 
facility report forms called for a simple three
category racial breakdown-white, Negro, and 
other-thereby pre·cluding use of these forms 
as a means for monitoring compliance with 
respect to Spanish surnamed Americans and 
other minority groups.243 

Despite its unevenness, HEW's compliance 
reporting system is exemplary compared to 
that of many other agencies. At HUD, for ex
ample, under existing Title VI regulations, the 
Department's Program Assistant Secretaries 
have jurisdiction over the collection of compli
ance reports but have not developed a program 
for receiving them.244 Consequently, compliance 
reports are not required of recipients despite 
the fact that many of HUD's programs have 
major Title VI implications and that compli
ance reviews are conducted regarding only a 

243 Proposed 1970-71 elementary and secondary school 
report forms call for a five-category breakdown; 
namely: American Indian; Negro; Oriental; Spanish 
surnamed American; all individuals not included in the 
first four categories. Compliance report forms cur
rently in use for hospitals, nursing homes and ex
tended care facilities use virtually the same five cate
gory breakdown. 

... Letter from Romney to Glickstein, supra note 113, 
which indicated that when the new Title VI regulations 
are approved and Title VI responsibility is shifted to 
the Assistant Secretary for Equal Opportunity, De
partment compliance activities, including the collection 
of racial data and compliance reports, will be carried 
out on the basis of procedures now being developed and 
implemented in HUD's new area and regional reor
ganization. See also Letter from Samuel .T. Simmons, 
HUD Assistant Secretary for Equal Opportunity to 
Howard A. Glickstein, Staff Director, U.S. Commission 
on Civil Rights, Aug. 22, 1969 : "The Assistant Sec
retary for Equal Opportunity is not the 'responsible 
department official' for purpose of effectuating com
pliance with Title VI . . . 'The responsible department 
official' is the Assistant Secretary responsible for ex
tending financial assistance. These assistant secretaries 
have not developed a program for receiving compliance 
reports. . . . We have no indication from the re
sponsible Department officials as to their plans for 
instituting compliance reports. Under a proposed 
amendment to the Department's Title VI regulation, 
this office is given the responsibility for administering 
Title VI requirements. We have established a task force 
which has been charged with developing a complete 
compliance program including compliance reports." 
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very small percent of the total number of HUD 
recipients. Thus, HUD generally has no way 
of being apprised of the compliance status of 
its recipients, other than through a severely 
limited number of compliance reviews. 

Within the Department of Commerce, only 
the Economic Development Administration has 
ever utilized a compliance reporting system. 
Other programs have either been considered 
too minor to warrant the expense and effort 
(e.g., Maritime Administration) or have del
egated compliance responsibility to HEW. 

'rhe Office of Equal Opportunity of EDA 
for several years attempted to collect a com
pliance report form (EDA Form 613) from 
all its recipients and direct and substantial 
beneficiaries. The form was a facsimile of the 
standard Government Equal Employment Op
portunity Form (EEO-1) which requires only 
employment data by job category with racial 
and ethnic breakdowns.245 Despite numerous 
followup attempts, the rate of return was under 
60 percent.216 As a result, EDA abandoned the 
reporting system.247 

EDA programs would be immensely helped 
by a compliance reporting system for both 
compliance and program evaluation purposes 
since employment discrimination is more eas
ily documented by statistics than other kinds 
of discrimination. This is particularly true if 1 

the data on job categories are buttressed by 

2
" In order to get BOB approval for the ED-613, 

EDA had to permit all businesses which file standard 
form lO0's to omit their employment statistics on 
ED-613. 

,.. Interview with John Corrigan, Director, EDA's 
Office of Equal Opportunity, Jan. 15, 1970. Although 
approximately 1,000 of the report forms were returned, 
only 71 of these were .filled out completely.

241 Id. The Director of EDA's Office of Equal Op
portunity stated his fntention to work out an agreement 
with the Equal Employment Opportunity -Commission 
to obtain data on EDA's recipients. However, this may 
be an inadequate source as a compliance or program 
evaluation tool because EEOC requires data only from 
employers with 100 or more employees; most of EDA's 
recipients employ less than 100 persons. It should be 
noted that EEOC's SF-100 was revised in January of 
1970 to require all "multiestablishment" employers em
ploying 100 or more persons to file separate reports 
for all establishments where 25 or more persons are 
employed. Therefore, it is conceivable that EDA will 
receive information on some of its recipients and sub
stantial and dir~ct .beneficiaries ~mploying from 25 to 
100 persons. 

information on wage levels. These data are 
easily collectable by visual survey and/or com
pany records and, since one of the main pur
poses of EDA programs is to secure jobs for 
the unemployed and underemployed, many of 
whom are minorities, such data would be an 
invaluable tool for evaluating the programs' 
success.248 Given the nature of EDA programs, 
it is difficult to see how the agency can operate 
an effective Title VI compliance program with
out a reporting system. 

Like Commerce's EDA, the Interior Depart
ment's Bureau of Outdoor Recreation has de
cided to terminate its compliance reporting 
system.240 Instead it will rely on reviews by 
program personnel to identify recipients whose 
practices are questionable and warrant futher 
review. However, the reviews will only be per
formed during the initial year of the installa
tion's operation and therefore will nQt be a 
satisfactory substitute for an annual compli
ance report form.250 

There is no uniformity among the Depart
ment of Agriculture's Title VI agencies with 
respect to reporting requirements. Both the 
Forest Service and the Rural Electrification 
Administration require an annual report 
which simply calls for "yes" or "no" responses 
to a series of questions dealing with avail
ability of services and facilities on a nondis
criminatory basis. No hard data are elicited. 
The Food and Nutrition Service collects racial 
participation data on an annual reporting 
form for one of its minor programs, food dis
tribution for summer camps. However, no com
pliance report is required for the major pro
grams with equal opportunity implications, 
such as food stamps, school lunch, special milk, 
and commodity distribution. The Farmers 
Home Administration has the most useful 
system at Agriculture. Monthly reports are 
submitted which list the number of borrowers, 
number of loans by category of loan, and the 

"' EDA's program analysis staff is now conducting a 
study of EDA business loans to ascertain whether EDA 
projects are securing jobs for the unemployed and 
underemployed; furthermore, a similar study of EDA 
public works projects is contemplated. Letter from 
Siciliano to Glickstein, supra note 49. 

" 
0 Meeting with Bureau of the Budget, Department 

of Interior, and U.S. Commission on Civil Rights, Mar. 
5, 1970. 

2'° See sec. D3a ( 5) for further discussion. 
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number of applicants by various minority cat
egories. 

Of the four smaller agencies with significant 
Title VI responsibilities-CEO, SBA, LEAA, 
VA-only the first two have instituted compli
ance reporting systems. 

The Law Enforcement Assistance Adminis
tration has not yet established a compliance 
program beyond the collection of assurances; 
consequently, no compliance reporting system 
has been devised.251 

The Veterans Admfoistration is in the proc
ess of establishing compliance report systems 
to cover proprietary and training schools at
tended by veterans.252 

VA also require annual compliance reports 
from national service organizations, such as 
the Veterans of Foreign Wars, which are given 
free office space in VA hospitals and centers. 
However, the report is only a reaffirmation 
of adherence to Title VI; identification of the 
organizations' memberships or of the veterans 
aided is not required. 

OEO uses its compliance report as an inte
gral part of the annual refunding request. 
Requests for grant refunding by community 
action agencies are made on an annual basis 
and must be accompanied by a number of 
forms including one on the agency's employ
ment, by minority group, and on the racial 
and ethnic characteristics of the beneficiaries 
of the various programs run by the agency, 
such as legal services and neighborhood health 
centers.253 Like other agencies, however, OEO 

"'
1 As of August 1970, LEAA was in the process of 

developing a compliance reporting system. Memorandum 
from Richard W. Velde and Clarance M. Coster, supra 
note 55. 

'" Each scho'ol will be required to submit an annual 
compliance report form giving specific numerical data 
on minority enrollment; however, no information is 
required on faculty employment. In addition, the school 
must respond positively or negatively to a series of 
questions, such as: "Do minority students attend job 
interviews?" The report forms will be used to select 
schools for onsite reviews. However, without specific 
information on placement of minority students, coun
seling services, financial aids, and similar items, the 
reporting system as a compliance tool possesses limited 
value. 

2
" It is characteristic of a number of Federal agencies 

that, because of manpower shortages, the information 
collected is not generally utilized as a major compli
ance tool. The single OEO Regional Coordinator for 
Civil Rights does not have the time to review all ap-

lac;Ics sufficient equal opportunity manpower 
to evaluate all the information it receives 
from the reporting system for compliance 
purposes. 

The Small Business Administration requires 
annual report forms from all recipient em
ployers with 35 or more employees which re
quires precise employment data and informa
tion on the recipients' business practices. The 
forms are used by regional equal opportunity 
coordinators to identify recipients who may 
not be complying with Title VI. 
b. Reports as an Aid to Program Evaluation 

In addition to periodic, detailed, and accur
ate compliance reports, effective Title VI en
forcement requires that agencies systematical
ly determine the extent to which minority 
group members are participating in the bene
fits of federally assisted programs.254 For this 
determination to be made with any degree of 
accuracy, agencies must collect sufficiently de
tailed data to be in a position to evaluate the 
impact of their programs or their administra
tion to assure equitable distribution of bene
fits. 2s5 

Some of the problems arising from lack of 
data and program evaluation or insufficient .use 
of them are reflected in the following illustra
tions drawn from both large and small Title VI 
agencies. 

At the Department of Housing and Urban 
Development, prior to April 1970, racial data 
were gathered on a continuing basis only for 
the low-rent public housing program, which 
collects occupancy data, and for the multi
family housing program, which collects occu-

plications for refunding, particularly since many must 
be processed hurriedly to meet the fiscal year deadline. 

"' At times the distinction between compliance and 
noncompliance with Title VI becomes difficult. The 
familiar "freedom-of-choice" school issue illustrates 
the point. Despite removal of legal barriers to in
tegrated education, a myriad of other factors can 
render "free" choice illusory. The result is perpetua
tion of the dual system. Similarly, longstanding p·rac
tices of separate treatment and exclusionary use of 
services and facilities has in the past characterized 
scores of federally a-ssisted programs. Even though re
cipients may now be adhering to the letter of Title VI, 
its spirit and basic purpose-full access to and use by 
all of all the benefits of federally aided programs-is 
often thwarted. 

=See U.S. Commission on Civil Rights, HEW and 
Title VI 59 (1970). 
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pancy and relocation data. In the past, how
ever, these data were not used to evaluate the 
civil rights compliance status of various recip
ients either by the Housing Assistance Ad
ministration, which administers the program, 
or by the Department's Equal Opportunity 
Office. In addition, for a period late in. 1969 
and early 1970, the Equal Opportunity Office 
had unsuccessfully urged the FHA to collect 
occupancy and application data by race or 
ethnic background.256 The issue was eventu
ally resolved by FHA's agreement to collect 
the needed data; a few weeks later, in April 
1970, Secretary Romney made a decision to 
collect data on all HUD programs.257 As of 
June 1970, problems of implementation were 
still being worked out. 

A recent study by this Commission noted 
a mixed but generally inadequate pattern in 
regard to HEW's collection of racial data.258 

Although recommendations by HEW staff for 
establishment of a departmental policy on col
lection and utilization of racial data were made 
early last year, those recommendations have 
not been acted upon.259 

At the Department of Transportation, no 
racial data specifically oriented to Title VI are 
collected.200 Applications to the Urban Mass 
Transportation Administration (UMTA), 
however, must be accompanied by maps indi
cating the racial composition of the communi
ties to be served. In the future, UMTA will re-

2
'" Interview with Lawrence Pearl, Special Assistant 

to the Assistant Secretary for Equal Opportunity, Feb. 
19, 1970. 

"'' Letter from Romney to Glickstein, supra note 113. 
258 For a more .complete discussion see, HEW and 

Title l'I, supra note 221, at 59-63. , 
20 In mid-January of 1969, Alice M. Rivlin, then As• 

sistant Secretary for Planning and Evaluation, and 
Ruby Martin, then Director of the Office on Civil 
Rights, sent a memorandum to former Secretary Wilbur 
J. Cohen on "Equa( Opportunity Goal Setting," rec
ommending, among other things, that he "promulgate 
a departmental policy on the collection of racial data." 
The outgoing Secretary, in turn, passed these recom
mendations along to agency heads in two memoranda, 
"The Collection and Use of Racial and Ethnic Data" 
and "Pilot Reviews To Determine Program Impact on 
Minority Group Citizens." As noted in the text, no 
action has been taken. 

260 Attachment to letter from Richard F. Lally, Di
rector of Civil Rights, Department of Transportation, 
to Martin E. Sloane, Assistant Staff Director, U.S. 
Commission on Civil Rights, Jan. 23, 1970. 

quire transportation authorities to submit 
dislocation statistics by race. 

Some of the smaller Title VI agencies have 
surpassed their larger counterparts in the 
matter of data collection and attempts at pro
gram evaluation from a civil rights viewpoint. 
The Small Business Administration, for ex
ample, requires information on the ethnic 
backgrounds of persons interested in and uti
lizing agency programs in conjunction with 
its minority enterprise program. 

At the Office of Economic Opportunity, a 
good deal of racial and ethnic data are avail
able relating to the community action program 
(CAP). They include the racial and ethnic 
composition of community action agency 
boards; minority information on the com
munity that will be served; and estimates of 
characteristics of planned participants.261 The 
latter report constitutes a plan against which 
the applicant will later report actual results 
on participant characteristics in quarterly re
ports. Because the regional civil rights coor
dinators do not require the staff to review 
each application, the program analysts must 
be relied upon to evaluate this information 
from a civil rights standpoint. 

While some agencies have developed effi
cient information-gathering devices, none has 
yet developed the capacity to analyze and 
utilize available data fully.262 

3. COMPLIANCE REVIEWS 
The term "compliance review" includes a 

variety of activities by which agencies de
termine whether recipients are following 
nondiscriminatory practices, ranging from 
investigations of particular complaints 263 to 
comprehensive and detailed examinations of 
the various aspects of a recipient's program. 
The most effective means of conducting compli
ance reviews is through onsite investigation of 
the recipient's operations. 

Every agency with Title VI regulations is re
quired to perform compliance reviews of its 
recipients. The language in the various agen-

281 CAP Forms 3, 5, and 84 respectively. 
202 See HEW and Title VI, supra note 221, for a more 

detailed discussion of this problem as it has manifested 
itself within the largest Title VI agency. 

2
•• For a discussion of complaint processing, see pp 

230-34, infra. 
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cies' regulations is almost identical, conform
ing to the HEW regulations, which state : 

The responsible Department official or his designee 
shall from time to time review the practices of re
cipients to determine whether they are complying with 
this part:., 

Despite the clarity of the mandate, several 
agencies have never ·performed a Title VI com
pliance review of any of their recipients, e.g., 
FHWA (of the Department of Transporta
tions), AEC, NASA, AID, NSF, and the 
Department of State. To the extent that such 
reviews are conducted, they are typically post
approval reviews, performed after the Federal 
assistance has been extended and the recipi
ent's program has been in operation for some 
time. 
a. Post-Approval Reviews 

Those agencies that do perform compliance 
reviews rarely reach more than a small per
centage of their recipients each year. For many 
agencies, a large number of recipients have 
never been subject to an onsite compliance re
view, e.g., HEW, HUD, DOC, DOT, OEO, and 
VA. 

Several factors have caused the limited num
ber of compliance reviews by Federal agencies. 
Foremost has been the shortage of equal op
portunity manpower ( e.g., HEW, OEO, VA,, 
HUD, DOT, and Department of Labor). A 
second factor has been the low priority ac
corded Title VI activity by many civil rights 
staffs (e.g., FHWA, HUD, and the Depart
ment of the Interior). A third cause has been 
the complaint orientation of some agencies, 
which assumes that their recipients are in 
compliance if no complaints are filed or, al
ternatively, the practice of some agencies of 
placing priority on investigation of complaints 
rather than on conducting compliance re
views.266 

""'45 C.F.R. 80.7(a). All agencies with programs sub
ject to Title VI have such regulations except the 
National Foundation on the Arts and the Humanities. 

'°' Some of the agencies' recipients have been reviewed 
by HEW under one of the coordination plans. However, 
all of the agencies mentioned above, which have dele
gated compliance responsibility to HEW, have some 
redpients which do not fall under the delegation author
ity. 

'"' HEW, the most important Title VI agency, diverges 
from this approach and places highest priority on a 
planned program o_f compliance reviews. See, HEW and 
Title YI, supra note 221, for fuller discussion. 

The compliance reviews that are conducted 
by many agencies are, as a rule, of poor 
quality and grossly inadequate in scope. There 
are many reasons for these deficiencies includ
ing: (1) lack of ~riteria for selecting candi
dates for review; (2) failure to develop and/or 
issue adequate guidelines for reviewers; (3) 
no training or poor training for civil rights 
staff involved in Title VI; ( 4) insufficient and, 
at times, incompetent or insensitive Title VI 
staff; ( 5) reliance on agency program or on 
State personnel with no civil rights training 
or sensitivity to perform the reviews as part 
of their other duties; (6) reliance on contract 
compliance personnel to do Title VI reviews 
while conducting their own reviews under Ex
ecutive Order 11246; (7) failure by the civil 
rights office or the responsible program ad
ministrator to recommend corrective action to 
recipients who engage in questionable prac
tices or (8) if recommendations are made, 
failure to conduct followup reviews to ascer
tain if the recipient has taken adequate cor
rective action. 

The following outline of review activity by 
major Federal agencies illustrates the diver
sity of approaches which have been adopted 
and the pervasive quality of the deficiencies 
encounterea by Commission staff. 
(I) Department of Health, Education, and 

Welfare 267 

HEW is the only major Title VI agency with 
an effective, coordinated compliance review 
program.268 Because of its manpower shortage, 
HEW's Office for Civil Rights has established 
priorities in selecting programs on which to 
concentrate its review efforts. Following is the 
current status of reviews in major areas: 

(A) Elementary and Secondary Education, 
Within the elementary and secondary school 
review program, priorities are being shifted 
so that more reviews of northern and western 
school systems will be conducted. 

In the South, OCR's activity is being some
what preempted by the courts. According to 
HEW's Southern School Coordinator, Office for 

m For a complete discussion of HEW's compliance 
review program through January 1969, HEW and 
Title VI, supra note 221, at ;!2-54. 

008 There are exceptions, e.g., see discussion of higher 
education program in HEW and Title' VI, supra note 
221, at 42-43. 
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Civil Rights, if the Department of Justice 
brings statewide suits throughout the South
ern and border States, the Department's re
view role will be substantially eliminated in 
the South, although it could conceivably play 
a role in reviewing the court orders.269 

Although the State of Texas, with its large 
Mexican American population, is within its 
jurisdiction, the Southern school unit has 
admittedly concentrated on black school chil
dren.210 The head of the unit pointed to two 
major problems involved in proving school 
discrimination against Mexican Americans: (1) 
the legal ground is not clear cut, i.e., in many 
instances, discrimination appears to be de 
facto rather than de jure; and (2) enrollment 
data are still difficult to obtain. The unit has 
been made aware of the existence of discrim
ination against Mexican Americans and has 
begun to conduct compliance reviews in Texas 
systems with large Mexican American popula
tions.271 

Review activity for Northern and Western 
school systems has greatly increased over the 
past year. Moderate-size school systems have 
been chosen which have schools of more than 
80 percent minority enrollment and which ap
pear to have a discriminatory pattern of teach
er distribution. According to the Coordinator 
of the Northern school program, the major 
problem is the staff shortage. He contended 
that it takes "many man-hours" to review a 
system which appears to be segregated as a re
sult of residential patterns rather th~n by de 
jure action and that to do an adequate job, he 
could easily utilize 100 more staff members. 
The Coordinator indicated ~hat because of the 
present legal distinction between legally com
pelled segregation and segregation resulting 

... Interview with Donald Vernon, Southern School 
Coordinator, Office for Civil Rights, HEW, Jan. 30, 
1970. Recently HEW pointed out, however, that: 

"Even after the filling of court suits, HEW has a 
considerable Title VI responsibility in the South. There 
are nearly 1,000 districts in the South operating under 
HEW plans and they must be checked for possible dis
criminatory a~tivities subsequent to the implementation 
of the plans. There are several more districts which 
are presumed to be in compliance with Title VI (by 
assurances given in HEW Form 441) and they must be 
checked for possible discriminatory practices. Letter 
from Pottinger to Sloane, ·supra note 60." 

" 
0 Id. 

211 Id. 

from factors other than law, such as residen
tial segregation, the Title VI review mechanism 
is ineffective in dealing with the problems of 
Northern and Western schools. The necessary 
remedy, he stated, is legislation defining racial 
isolation, from whatever cause, as unlawful.2 2• 

The scope of elementary and secondary 
school compliance reviews encompasses such 
areas as student enrollment and transfers, hir
ing, firing, and assignment of teachers, other 
professional staffing, curriculum, adequacy of 
facilities, construction, and transportation.273 

(B) Higher Education. Higher education 
has been consistently accorded second priority 
within the Education Division.274 The head
quarters civil rights staff for higher educa
tion consists of only two professionals. From 
mid-1968 through January 1970, 375 reviews 
were conducted of a total of approximately 
2,400 recipients. The programs are heavily fo
cused on undergraduate education. As a rule, 
graduate schools are reviewed only if they are 
part of an undergraduate complex, located 
physically at the same facility. Criteria used to 
select schools for review include: (1) low 
minority enrollment; (2) unresolved com
plaints; (3) geographical distribution; and 
(4) distribution among public and private, ::tnd 
denominational and nondenominational.275 

OCR has prepared detailed written guide
lines for reviewers to follow and a standard
ized report :rpust be filed at the conclusion of 
each review.276 The compliance reviews, which 
take approximately 2 days to complete, are 
relatively thorough and include review of such 
areas as counseling, training assignments, fi
nancial aid, student activities, recruitment 
methods, and placements. Interviews are con
ducted with university personnel as well as 
with minority students, majority students, 

212 Interview with Frederick Cioffi, Northern School 
Coordinator, Office for Civil Rights, HEW, Jan. 30, 
1970. 

213 See, e.g., Office for Civil Rights, HEW Staff 
Manual on Elementar1J and ,Secondar1J Dual School 
Systems, (February 1968). 

•
1
• Interview with Dr. Lloyd Henderson, Director, 

Education Division, Office for Civil Rights, HEW, Jan. 
30, 1970. 

275 Interview with Burton M. Taylor, Acting Higher 
Education Coordinator, Office for Civil Rights, HEW, 
Feb. 4, 1970. 

" 
0 Id. 
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and high school guidance counselors in the 
vicinity.277 

Despite the attempted thoroughness of the 
reviews, the higher education compliance 
program is deficient in some respects: (1) 
lack of manpower; (2) lack of onsite reviews 
to ascertain if HEW's recommendations to the 
institution's president after the first review 
have been put into effect. Information is then 
to be returned to HEW indicating what correc
tive action 278 has been taken in response to 
the Department's recommendations. 

(C) Health and Welfare. By far the weak
est link in HEW's compliance review system 
is its program for health and welfare. Instead 
of reviewing individual facilities or programs, 
OCR staff reviews the State agencies respon
sible for administering the programs and in
suring compliance with Title VI. It then re
views only a small sampling of facilities, such 
as hospitals, nursing homes, and extended care 
facilities in the State. As of May 1970, OCR 
had completed 32 State agency reviews ; it 
expects to have completed all 50 by the end 
of the 1970 fiscal year.279 

(2) Department of Housing and Urban 
Development 

HUD's compliance review system is plagued 

m A perusal of four samples of higher education 
compliance reviews indicated a thoroughness and com
petence rarely found in other agencies' title VI reviews. 

21 HEW's procedure for dealing with State college• 

system desegregation as outlined in a memorandum 
from Leon E. Panetta, former Director of HEW's Of- ' 
flee for Civil Rights to Regional Directors of Civil 
Rights in regions III, IV, and VIII (Oct. 22, 1969) is 
more elaborate: 

1. Within 60 days after appropriate compliance re
views are completed, requests for desegregation plans 
will be made by the Regional Civil Rights Director. 

2. Requests for desegregation plans should indicate 
that an outline plan be submitted to . . . (HEW) 
within 120 days and upon receipt of . . . (HEW's) 
written comments by the State, a final plan be sub
mitted within 90 days. 

3. A copy of the State's response to ... (HEW's) 
request for an outline desegregation plan should be 
sent to the Higher Education Coordinator. 

4. Comments on the outline desegregation plan, how
ever adequate or inadequate it may be, shall be made 
to the State in writing. 

2111 For a detailed discussion of the problems in HEW 
health and welfare conwliance reviews, see U.S. Com
mission on Civil Rights, HEW and Title VI (1970), 
at 43-54. 

by the same problems as other aspects of 
HUD's Title VI enforcement program. As 
noted earlier, both the Assistant Secretary for 
Equal Opportunity and the Program Assistant 
Secretaries .disavow responsibility for perfor
ming compliance reviews. 280 Although the equal 
opportunity office has conducted a very small 
number of onsite compliance reviews, most of 
HUD's recipients have never been subject to 
such a review. For example, only five of the 
150 model cities programs have been reviewed; 
only 186 of the more than 2,000 local public 
housing authorities have been reviewed. More
over, no criteria have been developed for choos
ing the recipients to review and no guidelines 
have been written for conducting the reviews. 
According to the Assistant Secretary for Equal 
Opportunity, a review program is in process 
of being devised.281 

(3) Department of Commerce 
Although several of the operating bureaus 

administer programs that fall within the am
bit of Title VI, compliance reviews are con
ducted only by the Economic Development 
Administration. 

In the past, EDA's compliance review pro
gram has been completely inadequate as a 
means of ascertaining if the Federal funds it 
grants are utilized by recipients in a nondis
criminatory manner. The scope of the Office 
of Equal Opportunity's reviews has been limit
ed to the employment practices of recipients 
and subrecipients.282 Other issues which have 
a bearing on equal opportunity for benefici
aries of EDA programs, such as site selection 
for EDA-funded projects, availability of hous
ing and transportation, and use of EDA
financed public works projects by public or 
private institutions that operate in a discrim
inatory manner, were routinely considered 
during compliance reviews.283 

280 See ch. 3 supra. 
281 Interview with Samuel J. Simmons, Assistant Sec

retary for Equal Opportunity, HUD, Mar. 6, 1970. 
2
"' On Apr. 24, 1970, EDA issued Directive 7.03, 

"Equal Opportunity Title VI Compliance Review Pro
cedures," which delineates procedures to be followed! 
by equal opportunity specialists in conducting equal 
employment opportunity compliance reviews. 

283 Interview with Luther C. Steward, Jr., Special As
sistant for Equal Opportunity, and Arthur Cizek, Equal 
Opportunity Coordinator, Department of Commerce, 
Jan. 7, 1970. Some of these issues are matters which 



The number of reviews conducted has also 
been inadequate. In fiscal year 1969, for ex
ample, only about 80 compliance reviews were 
conducted, while EDA had more than 1,300 
recipients.28•1 A directive signed by the Assist
ant Secretary for EDA states that each equal 
opportunity specialist should conduct 40 re
views annually.285 The Director of EDA's Of
fice of Equal Opportunity indicated that he 
will request that each equal opportunity spe
cialist conduct eight reviews a quarter.286 In 
order to augment the review capability of 
EDA, the Director of EDA's Office of Equal 
Opportunity stated that he hoped to utilize re
views of the employment practices of EDA re
cipients by contract compliance agencies. He 
made it clear that EDA would not review any 
recipient that had been reviewed by another 
Federal agency even if that agency proved 
uncooperative and would not release a copy of 
its review to the Office of Equal Opportun
ity.2s1 

The quality of EDA compliance reviews has 
given rise to additional problems. Of three such 
reviews examined by Commission staff, only 
one was adequate. In the other two, no find
ings other than full compliance were made de
spite the fact that in one plant in Fayette, 
Miss., the workforce was almost entirely black 
while the officials and managers all were 
Caucasian; in the other plant, in Ohio, only 
two of 211 skilled craftsmen were Negro. 
(4) Department of Transportation 

With the exception of the Coast Guard, none 
of Transportation's operating administrations 

should be considered before an application is approved. 
EDA directives 7.04 and 7.05 provide procedures for 
considering some of these areas in the preapplication 
and application stages. 

2
" Attachments to Ie'tter from Luther C. Steward, Jr., 

to Martin E. Sloane, Assistant Staff Director, U.S. 
Commission on Civil Rights, Dec. 18, 1969. 

2
'" Economic development order 2.12-6 (July 10, 1969). 

The order encompassed compliance reviews under Title 
VI and Executive order 11246. 

288 Interview with John Corrigan, Director, Office of 
Equal Opportunity, EDA, Jan. 15, 1970. The Director 
drafted a directive to this effect which was signed 
by the Assistant Secretary for Economic Development 
on Apr. 9, 1970 (EDA Directive 7.02). The change 
was made because additional duties were to be required 
of the field civil rights personnel. Letter from 
Siciliano to Glickstein, supra note 49. 

281 Id. 

has instituted independent Title VI compli
ance review programs. Two constitutent units 
have included perfunctory Title VI questions 
in their contract compliance reviews (UM
T A and FAA), while one has never conducted 
any type of Title VI review (FHWA). 

(A) Coast Guard. In terms of Title VI im
plications, Coast Guard's programs are less 
significant than others within the Department 
of Transportation. Yet it is the only one of the 
operating administrations that has developed 
a Title VI compliance review program. The 
Coast Guard provides several marine harbor 
and waterfront services to State agencies, polit
ical subdivisions, and private organizations. 
Almost all of the Coast Guard's Title VI ac
tivity revolves around the Coast Guard auxili
ary, a voluntary group of priyate citizens whose 
aim is to promote boating safety. The auxili
ary offers public education courses in boating, 
patrols regattas, assists in search and rescue 
missions, and conducts courtesy motorboat 
examinations. Reviews cover membership poli
cies, services provided to boating enthusiasts, 
and admission to education courses within the 
auxiliaries. Only a small number of reviews 
have .been conducted: 17 in fiscal year 1968 
and 22 in fiscal year 1969. These were all done 
by one staff member. An evaluation of a sample 
of these reviews revealed some deficiencies. 
These were commented on by the then Special 
Assistant to the Attorney General for Title 
VI, in a letter to DOT's Director of Equal 
Opportunity, October 3, 1968, stating: 

Another example of the failure to pursue the facts 
completely • can be seen in the review of the Coast 
Guard Auxiliary.... [I]t is reported that ... a 
Negro couple requested membership in a flotilla meet
ing at an "extremely exclusive marina which normally 
did not cater ta minority personnel." While the owner 
of the marina told the Commodore "to carry on as 
usual," the Commodore was apparently prepared to 
move the place of the meeting had the owner objected 
to the Negro couple. While the reviewer's report ter
minates at that point, the obvious question arises as 
to what the Commodore would have done in the future 
had the owner asked that he move the meeting. To 
have continued to go to that particular marina, and 
provide significant business to it, only when there were 
no Negroes in the flotilla, would raise serious questions 
as to the Coast Guard's compliance with Title VI. In 
any case, this whole relationship should clearly have 
been explored more fully in the review.= 

2
'" Letter from David L. Rose, then Special Assistant 

to the Attorney General, Department of Justice, to 
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(B) Urban Mass Transportation Adminis
tration (UMTA). UMTA has not yet initiated 
a Title VI compliance review program. The only 
instructions relating to title VI that have been 
issued by UMT A consist of one sentence con
tained in a memorandum from the Assistant 
Administrator for Program Operations con
cerning travel.289 Some Title VI reviews have 
been conducted very superficially as part of 
a contract compliance review. Regarding Title 
VI, the review format asks only whether there 
was any evidence of Title VI violation. The 
person who has conducted all the reviews to 
date has an engineering background with no 
former civil 3:ights experience. 

(C) FHWA. Despite the enormity of the 
Federal financial assistance rendered to recip
ients through the highway program,20° FH
W A has never conducted a Title VI compliance 
review.291 FHWA's failure to fulfill its Title VI 
responsibilities was pointed out in an October 
3, 1968 letter from the then Special Assistant 
to the Attorney General for Title VI : 

We were particularly disappointed to note that no 
compliance reviews were initiated under the Federal
aid for Highways Program in the period covered in 
your latest report . . 

The absence of any affirmative compliance reviews 

Richard F. Lally, Director of Civil Rights, Department 
of Transportation, Oct. 3, 1968. According to informa
tion recentiy received from DOT, a meeting was held 
at DOT in October 1968 with Mr. Rose. The instance 
in question was explained to him and he then agreed 
that the situation had been explored sufficiently. Letter 
from Volpe to Hesburgh, supra note 12. 

=Memorandum from W. B. Hurd, Assistant Ad
ministrator for Program Operations to Office of Pro
gram Operations staff, Oct. 13, 1969. The sentence 
states that "Each trip report will contain a specific 
statement on observed compliance or noncompliance 
with Title VI of the Civil Rights Act." 

2
"' Federal highway assistance amounts to more than 

$4 billion annually. 
2 1 The FHWA, however, in its conduct of its contract• 

compliance reviews is obtaining on a regular basis i~
formation pertaining to the existence of minority sub
contractors on Federal-aid highway work (a title VI 
matter). Also State highway departments are required 
to inquire as to the utilization of minority group sub
contractors on such projects. FHWA also requires that 
the contractors keep records documenting their efforts 
to recruit minority group subcontractors for Federal
aid highway work. Letter from Volpe to Hesburgh, 
supra note 12. 

. . . suggests a need for examination of the staffing 
and organization of your Title VI efforts.= 

Seven months later, when FHWA still had 
not conducted a compliance review, the Direc
tor of Civil Rights advised the Federal High
way Administrator : 

We believe a Title VI compliance program is essential 
to fulfill our Title VI compliance responsibility. This 
gap in our program was previously pointed out . . . 
by the Department of Justice.'93 

(D) FAA. During the fiscal years 1967 and 
1968, five Title VI reviews of airports 29

~ were 
conducted by civil rights personnel. These 
were done by one person and his efforts in 
this regard have since been discontinued. Al
though these reviews were relatively compre
hensive,295 the information elicited was pre
dominately limited to yes or no responses to a 
series of questions contained in a reviewer's 
guideline.296 

Currently, the FAA conducts only superfi
cial Title VI reviews; usually as part of the 
technical reviews conducted by program per
sonnel. In the course of their technical re
views, which examine such matters as run
way paving and navigational and lighting 
aids, the reviewers have been instructed to look 
for Title VI violations in the airport general
ly.291 

In the future, Title VI reviews will be more 
comprehensive although they may be done in 
conjunction with contract compliance re
views.298 Priority will be given to control tower 
airports which are usually the busiest.299 

292 Letter from Rose to Lally, supra note 288. 
293 Memorandum from Richard F. Lally, Director of 

Civil Rights, Department of Transportation, to FHWA 
Administrator, May 6, 1969. As of February 1970, 
FHWA still had not conducted a Title VI review. 

2
" The airports were located in Atlanta, Ga., Mem

phis, Tenn., Greensboro, N.C., Miami, Fla., and Daytona 
Beach, Fla. 

295 These reviews primarily investigated whether the 
facilities operated by the airport or its tenants and 
lessees were segregated or whether services at the 
airport were provided in a discriminatory manner. 

206 See Federal Aviation Administration "Compliance 
Checklist, Title VI" identified as a CS-400 program 
guide. 

m Interview with John M. Choroszy, Acting Deputy 
Director of F AA's Office of Civil Rights, Feb. 10, 1970. 

20 Id.• 

290 The scope of the future FAA compliance is sug
gested in the recently approved Transportation De
partment title VI regulations. Appendix C of these 
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(5) Department of the Interior 
The Department of the Interior has relied 

on bureau regional program personnel to per
form compliance reviews. This system has not 
proved satisfactory. By profession, the review
ers may be engineers, marine biologists, game 
refuge managers, or contract compliance 
investigators. Except for contract compliance 
investigators, none has received civil rights 
investigative training. They are generally 
provided with a checklist to fill in. 

The Bureau of Outdoor Recreation adminis
ters the most significant of the Department's 
Title VI programs. Its compliance review sys
tem is indicative of the status of Title VI en
forcement at Interior. 

' The Bureau of Outdoor Recreation is in the 
process of changing its review procedures. As 
of Apdl 1970, reviews were being conducted 
by regional program personnel who filled in 
a departmental questionnaire. Frequently the 
reviewer had the State liaison officer 300 fill out 
the review report. 301 

In a review of 10 compliance review reports, 

regulations indicates that the nondiscrimination re
quirements of Title VI apply in part to "furnishing, or 
admitting to, waiting rooms, passenger holding areas, 
aircraft tiedown a:r-eas, restaurant facilities, rest
rooms . . . ;" the providing of services to the public 
by the airport sponsor and any of his lessees, conces
sionaires, or contractors; the parking of aircraft; the 
providing of services (e.g., fueling) to aircraft pilots; 
etc. 35 Fed. Reg. 10080 (1970). 

' 
00 A description of the State liaison officer follows: 
"Each Governor has named an individual within the 

State government, known as the State Liaison Officer 
(SLO), to represent him for purposes of the Land and 
Water Conservation Fund Act [under this act grants 
are made on a 50-50 matching basis for acquisition and 
development of high-quality areas and facilities dedi
cated to outdoor recreational uses.] . . . All project 
proposals (applications) must be submitted to the 
Bureau through the SLO. The Bureau, in turn, makes 
grants for approved projects to the SLO in behalf of 
the State or local agency participant. The SLO, fre
quently in consultation with an advisory body made up 
of State officials and citizens, has the initial responsibil
ity of determining which projects shall be submitted 
for financial assistance and the order in which funding 
will be requested. . . ." 

This description was taken from a BOR publication 
entitled Land and Water Conservation Fund, Grants
in-Aid Program (revised March 1968). 

301 Interview with Charles Montgomery, Staff Assist
ant for Civil Rights, Bureau of Outdoor Recreation, 
Dec. 18, 1969. 

Commission staff found nine to be grossly in
adequate. In each of the nine, a finding of com
pliance for all the BOR-aided recreation areas 
in the State [all Southern States] was made, al
though the reviewer spoke only with State park 
and recreation personnel. No 'minority group 
representatives were contacted.302 

( 6) Department of Agriculture 
Compliance reviews at Agriculture are gen

erally conducted by program personnel; how
ever, there is no procedure for reviewing re
cipients on a systematic basis. A July 1968 
study of Agriculture's Title VI procedures 
noted the following: 

The compliance review systems in use by the agen
cies of the Department of Agriculture are not serving 
the purpose of providing a meaningful measure of 
compliance. Part of this failure stems from the fact 
that untrained program staff (and in some cases State 

. program staff) are used to perform these reviews. An
other failing of the compliance review function results 

=Answers to some of the review questions reveal the 
insensitivity of the reviewer in conducting a Title VI 
compliance review. 

Review of the State of Mississippi, fiscal year 1968: 
"Q. What action has the recipient actually taken to 

establish or improve communication with minority 
group and civil rights organizations? 

"A. No special action has been taken and none in
tended as it is expected that everyone will be treated 
alike as it is required by the law in question. 

"Q. Are advisory committees actively engaged in the 
direction and overall guidance of the project or pro
gram of the recipient? 

"A. Advisory committees ... are not considered 
necessary to maintain the present excellent compliance 
situation." 

Review of the State of Louisiana, fiscal year 1968: 
"Q. What action has the recipient actually taken to 

establish or improve communication with minority 
group and civil rights organizations? 

"A. The Governor handles this." 
Review of the State of Florida, fiscal year 1968: 
"Q. What has the primary recipient [State] done 

beyond securing a statement of assurance from other 
recipients to whom he has extended Federal financial 
assistance to inform them of their obligation to com
ply? 

A. No particular steps have been followed because 
none are considered necessary otber than the comple
tion of routine assurances. 

"Q. What action has the recipient actually taken to 
establish or improve communication with minority 
group and civil rights organizations? 

"A. No special action is considered necessary so far 
as this program is concerned in the State of Florida." 
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from the inadequacy of the instruments used and the 
inadequacy of methods used.303 

For the purposes of this study, Commission 
interviews focused on the Federal Extension 
Service and the Food and Nutrition Service. 
There was still no formal compliance review 
process in the Extension Service. The only 
reviews conducted were in 1965 and 1966 and 
no followup reviews were conducted to deter
mine whether noncompliance had been elimi
nated. Currently, the only reviews done of Ex
tension Service programs are performed by 
the Office of the Inspector General.304 

With respect to the Food and Nutrition Serv
ice, compliance reviews are conducted in the 
school feeding programs primarily by State 
officials. Private institution reviews are con
ducted by Federal officials, i.e., program staff 
in Regional Food and Nutrition Service of
fices, in those private schools and institutions . 
where the child feeding programs are admin
istered directly by Food and Nutrition Serv
ice. The reliability of these reviews has been 
subject to question both by the Commission 
on Civil Rights and Agriculture's Office of the 
Inspector General. 305 

(7) Department of Labor 
Until recently, Labor's departmental Office 

of Equal Employment Opportunity ( OEEO) set 
the schedule for conducting reviews for all 
manpower administration equal opportunity 
staff. Under Labor's recent decentralization 
of Title VI enforcement activity, this respon
sibility now rests with the Regional Manpower 
Administrators.306 Regional Manpower Admin-

303 U.S. Commission on Civil Rights staff report, The 
Mechanism for Implementing and Enforcing Title VI 
of the Civil Rights Act of 1964, U.S. Department of 
Agriculture 33 (1968) ; see also pp. 26-32. This report 
is reprinted in "Nutrition and Human Needs, U.S. 
Senate, pt. 8, (May 1969) at 2693. Continuing failure 
of the Department of Agriculture to adequately enforce 
civil rights in its Title VI programs is underlined in a 
letter from the Attorney General to the Secretary of 
Agriculture (Apr. 16, 1969) when the Attorney General 
stated: "Despite the evidence of these widespread viola
tions of law disclosed by your Department's investiga
tions, I am not aware of any meaningful action which 
has been taken to correct the situation. . . ." 

3°' Interview with Lloyd Davis, former FES Admini
strator, Dec. 10, 1969. 

305 The Mechanism for Implementing and Enforcing 
Title VI of the Civil Rights Act of 1964, U.S. Depart
ment of Agriculture, supra note 303. 

306 Hodgson letter, supra note 150. 

istrators also conduct negotiations for correc
tive action and their implementation.307 OEEO 
conducts compliance reviews only if requested 
to do so by the Assistant Secretary for Man
power or by the Regional Manpower Adminis
trators. OEEO h~s responsibility, however, 
for monitoring the regional Title VI compliance 
program by onsite visits and regular reviews 
of actions taken in the region.308 

At present, the procedure for conducting a 
compliance review is set forth in Labor's 
"Compliance Officers' Handbook." 309 Primarily, 
it focuses on reviewing employment service 
offices, specifically treating such issues as merit 
staffing, assignment of occupational classifica
tions of job applicants, referral, testing, and 
counseling of job applicants, and staff train
ing_310 

(8) Office of Economic Opportunity (OEO) 
The compliance review system at OEO has 

been a totally decentralized process.311 The re
gional civil rights coordinators have conducted 
virtually all of the compliance reviews; how
ever, most of these have been done, not through 
a systematic review program, but as a result 
of complaints or in response to specific prob
lems. 

One regional coordinator indicated that 
word-of-mouth information made him aware 
of what recipients to review. Of some 225 
community action programs (CAP) grantees 
in that region, the Coordinator indicated that, 
on the average, he is able to review only about 
10 to 15 annually. He has developed his own 
compliance review form and has relied some-

301 Id. 
308 Id. 
309 Department of Labor, "Compliance Officers' Hand

book" (undated). 
310 The handbook discusses such topics as development 

of evidence; amount of proof; examination of records; 
transcription and identification of records evidencing 
violations; closing conferences with recipient; negotia
tions· and interviews. The handbook also provides a 
checklist for evaluation of compliance reviews. This 
handbook is further supplemented by training guides 
which deal with such topics as investigative techniques; 
report preparation; the conduct of an investigation; 
and recipient compliance reviews. There is, of course, 
some overlap between the handbook and training 
guides. 

311 At the time this Commission conducted its inter
views at OEO a significant reorganization was taking 
place. 
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what on the Compliance Officer's Manu.al 
developed by the U.S. Commission on Civil 
Rights.312 

One of OEO's headquarters civil rights staff 
indicated that, in the past, compliance reviews 
were not done on a regular basis. Office of 
Civil Rights staff in Washington, which has 
respqnsibility for overall civil rights policies, 
has not issued compliance review procedures, 
nor was it even aware of what regional coor
dinators were doing.313 Recently, however, co
incidental with the arrival of the new Director 
of the civil rights staff, there has been a shift 
in policy. Consultants now conduct reviews on 
a contract basis at the request of the regional 
human rights coordinators. Many reviews are 
now being evaluated in headquarters by the 
Human Rights Division and agreement is 

· reached between regional and headquarters 
staff as to any action indicated on the basis 
of the findings.m 
(9) Small Business Administration 

SBA, unlike ;most of the other Title VI 
agencies, has issued comprehensive compliance 
review guidelines 315 and its reviews are con
ducted by the regional equal opportunity of
ficers. 

SBA's national directive on compliance re
views and investigations is a comprehensive 
document that should serve as an extremely; 
useful guide to the investigators.316 In terms 
of procedures, the agency has developed an 
impressive document on how to conduct com
pliance reviews and investigations. 

Recipients are selected for review on the 

312 Telephone conversation with Robert Sanders, 
Southeast Regional Coordinator, OEO Dec. 12, 1969. 
It should be noted that the Compliance Officer's 
Manual, a handbook of compliance procedures under 

. Title VI of the Civil Rights Act of 1964, was prepared 
by the Commission in October 1966. 

313 Interview with Wilfred Leland, former Chief of 
the Compliance and Evaluation Section, OEO, Nov. 20, 
1969. 

314 Letter from Hjornevik to Glickstein, supra note 99. 
315 See SBA National Directive ND 1500-llA (Feb. 

6, 1969). 
316 In addition to the compliance reviews conducted 

by civil rights specialists, loan service officers often 
make field visits to certain recipients; they complete 
a short report devoted to civil rights compliance (SBA 
form 712). If any evidence of noncompliance is re
vealed, the loan service officer is required to transmit 
a copy of his findings to the appropriate regional EOO. 

basis of the information collected on the re
quired compliance report form.317 They must 
also be located in communities in which minor
ity groups either total at least 2,500 or 5 percent 
of the population based on whichever figure 
is the lesser.318 Priority is given to recipients 
with 50 or more employees; the compliance 
review program does not apply to recipients 
with less than 35 employees.319 

The regional equal opportunity officers are 
responsible for conducting five reviews per 
month, or 60 a year. This represents a total 
of approximately 500 for all the regions. Since 
in the last 3 years approximately 12,000 loans 
have been made annually, this means that the 
reviews are reaching only about 4 percent of the 
loan recipients.320 

SBA's guidelines pertaining to the scope of 
compliance reviews are fairly exhaustive. The 
regional equal opportunity officers usually de
termine the scope_ of a review or complaint 
investigation by considering such factors as 
the nature and size of the recipient's operation, 
and number of allegations of discrimination.321 

It is required that enough aspects of the opera
tion be examined to ascertain definitively 
whether the recipient is in compliance. 

On the average, a review takes about 2½ 
days including the preparation, actual review, 
and writing of the report.322 SBA's headquar
ters Office of Equal Opportunity usually re
views the reports and provides critiques of 
form and content to the regional equal op
portunity officers. 

An examination of four SBA compliance 
reviews by Commission staff indicates that 
headquarters' civil rights staff do evaluate 
compliance reviews. In one review, the Wash
ington staff found a number of points to criti
cize which they conveyed to the reviewer.323 

317 SBA Form 707. 
318 ND 1500-llA, supra note 315, at sec. 2 (A-2). 
31

" SBA maintains that although recipients with less 
than 35 employees represent 90 percent of SBA's loan 
business, they are not of sufficient size to warrant re
views. 

32°Figures are not available on what percentage of 
employers with 35 or more employees are being reached. 

321 ND 1500-llA, supra note 315, at sec. 6a. 
322 Interview with Edward Dulcan, Director, Equal 

Opportunity Staff, SBA, Dec. 14, 1969. 
3
'" Memorandum from J. Arnold Feldman, then Act

ing Director of SBA's Office of Equal Opportunity, to 
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They pointed out, for example, that the re
viewer did not offer reasons for the nearly 
total absence of nonwhite employees in a busi
ness with 66 employees. The reviewer also 
did not consider the racial composition of the 
employer's apprenticeship program, location in 
terms of access to centers of minority resi
dence, or terminations and employee mobility 
in terms of race, color, or .national origin. In 
addition, the reviewer did not send a letter 
to the recipient setting forth recommendations 
for needed changes. Despite these valid and 
comprehensive criticisms, the headquarters Of
fice of Equal Opportunity requested a rein
vestigation limited to the apprenticeship pro
gram and did not ask for a reinvestigation on 
the other relevant matters.324 

Although a few deficiencies appear in some 
of the SBA compliance reviews, the reviews 
seem to be of good quality and sufficient scope, 
especially when compared to the compliance 
review programs of other agencies. 
(IO) VAandLEAA 

LEAA's audit and inspection staff has com
pleted a civil rights compliance review in the 
State of Maryland and, as of August 1970, 
a similar review was taking place in the State 
of Florida.325 V A's Department of Medicine and 
Surgery conducted some reviews of State nurs
ing homes in 1965 before compliance responsi
bility was delegated to HEW. By contrast, 
V A's Department of Veterans' Benefits which 
has compliance responsibility for proprietary 
schools, has prepared compliance review guide
lines but has not conducted any reviews of 
these establishments.326 

the Regional Equal Opportunity Officer for the South
east region, May 19, 1969. 

"' Id. Since SBA's Office of Equal Opportunity pro
vided the Commission only with the review and its 
comments, it is not known what followup action was 
taken. Note also that there appear to be other signifi
cant issues which the Washington office did not com
ment on. For example, the narrative portion of this 
review indicates that, although no testing is required, 
all employees are expected to meet union standards. 
It does not mention, however, the standards or member
ship policies of the union. 

=Memorandum from Richard W. Velde and Clarence 
M. Coster, supra note 55. 

025 Interview with Thomas E. Denton, Chief of Review 
Group Four of the Compensation, Pension, and Edu
cation Service, Department of Veterans' Benefits, VA, 
Dec. 4, 1969. 

b. Preapproval Compliance Reviews 
As noted earlier, most agencies that conduct 

compliance reviews of recipients' programs or 
activities typically do so after the fact, that is, 
after the grant is awarded and/or the project 
is completed. A problem inherent in this ap
proach is well illustrated in the field of hous
ing. Once a site for a public housing project 
is selected and the project is completed, a post
review finding that the site has been discrim
inatorily located is of little value. The same 
problem arises in connection with the construc
tion of a sewer line which discriminatorily 
bypasses the minority community of a city. 
To assure that this does not occur, each project 
proposal must be examined before approval. 
Information which will enable the agency to 
determine whether or not the project as con
templated will discriminate against some per
sons on the basis of race or ethnicity should 
be requested before the project is approved. 

There are several agencies for which a pre
approval procedure appears particularly im
portant. HUD is one such agency. At the 
present time, however, there is no concerted 
preapproval program at HUD. The Assistant 
Secretary for Equal Opportunity is reluctant 
to have his own staff undertake responsibility 
for preapproval review; rather, he seeks to 
develop standards and procedures that will re
quire program staff to take civil rights con
siderations into account before approving a 
project application.327 

Although some limited preapproval proce
dures already are in effect, they are not ap
plied uniformly or consistently. In HUD's 
water and sewer grant program (metropolitan 
development), a map is required indicating who 
is to be served and who is not. If a nonwhite 
area is to be bypassed, an explanation must 
be given as to why no service is planned and 
when, if at all, service will be provided.328 Pro
gram personnel are supposed to check these 
maps but sometimes they are not appended 
and/or not checked. 329 

Generally, preapproval at HUD also involves 
insuring that projects are not approved for 

327 See ch. 3, supra. 
328 HUD Form 41903. 
3211 Interview with Phil Sadler, former Director of 

Equal Opportunity for Metropolitan Development, 
HUD, Feb. 13, 1970. 
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applicants who are already in some stage of 
noncompliance. One HUD circular 330 states that 
the Regional Administrator is to check with 
the Assistant Regional Administrator for Equal 
Opportunity prior to final approval as to 
"whether there is any pending equal opportun
ity problem which would affect such approval." 
A checkpoint procedure has been adopted in 
the Office of the Assistant Secretary for Equal 
Opportunity to monitor this process.331 

EDA is another agency in which preapproval 
is important although there is currently no 
comprehensive preapproval system there. Both 
the Special Assistant for Equal Opportunity 
for the Department of Commerce and the Di
rector of EDA's Office of Equal Opportunity 
recognize the need to institute a comprehensive 
preaward compliance review program if Title 
VI is to have any meaning for EDA pro
grams.332 It would necessarily have to encom
pass two elements : a review of the employment 
practices of the recipients and substantial and 
direct beneficiaries, with special consideration 
given to the number of minorities that will 
be hired as a result of the project grant or 
business loan; 333 and a review of the project 
itself for civil rights implications, such as 
site selection and availability of transporta
tion and housing facilities. 

Procedures have now been adopted to insure 
nondiscrimination by employers who are sub
stantial and direct beneficiaries of public works 
projects or who are recipients of loans. The 
procedures involve the participation of the 
equal opportunity specialists in all phases of 
the application and approval process. They also 

330 HUD Circular 8000.1. Dec. 2, 1968. 
331 Before the project is cleared, the following are 

checked: HEW's interagency report, Justice Depart
ment's litigation list, and a list prepared by HUD's 
Office of the General Counsel. However, in practice, 
the lists from Justice and the General Counsel are not 
always current. Further, although the field equal op
portunity personnel are supposed to call to get clear
ance for the project, according to HUD personnel, they 
do not always do so. 

332 Interview with Luther C. Steward, Jr., Special 
Assistant for Equal Opportunity and Arthur Cizek, 
Equal Opportunity Coordinator, Department of Com
merce, Jan. 7, 1970. 

333 At the time of this writing, EDA had issued Di
rective No. 7.04 (effective May 18, 1970) which re
quires preapproval clearance of all business entities in 
terms of equal employment opportunity. 

provide for a revised form to include present 
and prospective employment data by racial and 
ethnic composition, and require that all recip
ients of business loans who employ 50 or 
more persons submit an affirmative action plan. 
Further, the Office of Equal Opportunity will 
review applications that have been flagged by 
the equal opportunity specialists as being of 
a problem nature.334 

The second and more difficult area of EDA 
preaward review involves review of the project 
itself. Procedures have been drafted by EDA's 
Office of Equal Opportunity under the guidance 
of the Department's Office of General Counsel 
which require assurances that minority mem
bers of the community will receive an equitable 
share of any of the direct or indirect benefits 
of EDA assistance. According to the proce
dures, project applicants have to submit maps 
showing minority concentrations and indicat
ing where the project will run.335 Commerce's 
Special Assistant for Equal Opportunity is op
timistic that these procedures will be approved 
by the Assistant Secretary for Economi_c De
velopment.336 

At the Department of Transportation the 
FHWA does not have any preapproval award 
procedures which consider the racial and/or 
ethnic implications of highway projects such 
as dislocation.337 As noted earlier, FHWA also 
nas never conducted a postTitle VI review of 
a project. UMTA, on the other hand, requires 
that applicants for assistance submit racial 
maps. The maps must show the areas "which 
are predominantly inhabited by Negroes, 

334 Interview with Steward and Cizek, supra note 322. 
335 EDA Directive No. 7.05 (approved July 10, 1970); 

"Equal Opportunity in Connection with EDA-assisted 
Water and Sewer Facilities." 

338 Letter from Luther C. Steward, Jr., Special As
sistant for Equal Opportunity, to Richard Gladstone, 
U.S. Commission on Civil Rights, May 26, 1970. 

331 It should be noted that on Jan. 14, 1969, the 
FHWA did institute a procedure for the conduct of two 
public hearings in connection with each Federal-aid 
highway project to assure adequate consideration of 
all major influences upon highway design and location. 
Also, on Oct. 20, 1969, Secretary of Transportation 
Volpe established a new Departmental policy to insure 
that in all DOT projects and activities involving the 
displacement or relocation of people, such projects will 
not be approved unless and until adequate and fair 
replacement housing has· been provided for or built. 
Letter from Volpe to Hesburgh, supra note 12. 

229 



Puerto Ricans, Spanish and Mexican Ameri
cans" 338 and must also show existing and pro
posed routes of the urban mass transportation 
system. In addition, the application must con
tain a statement which will enable UMTA to 
determine whether the benefits, i.e., service, 
facilities, and equipment, of the new and exist
ing systems will be available to all, and demoh
strate that no person will be discriminated 
against in the use or benefits of the transit 
system.339 

An effective preapproval process at any 
agency also must consider the racial and ethnic 
implications of program designs. It is pointless 
for a program to be open to all and operated 
in such a manner as to encourage minority 
participation, if the eligibility criteria or pro
gram design are such as to exclude most mi
norities from reaping the advantages. For ex
ample, when the Department of the Interior 
provides funds for a recreation facility, the 
nature of the facility often determines who 
will use it and may have the effect of excluding 
many minority and disadvantaged persons. 
Federal assistance for the construction of a 
boat landing is of relatively little benefit to 
persons who do not have the necessary money 
to own a boat. 

This demonstrates the need for each agency 
to conduct comprehensive program evaluations 
to eliminate or to minimize exclusionary pro
gram practices and to determine if the services 
and benefits available under existing programs 
are in fact distributed in an equitable manner. 
Where an inherently exclusionary program 
continues, some consideration should be given 
to developing a compensatory program to off
set the imbalance. 

Essentially this position was taken in a Jan
uary 1969 memorandum to the Secretary of 
HEW on the need for "equal opportunity goal 
setting".340 The memorandum stressed the need 
for equitable delivery of program services and 
benefits, and recommended, among other 

338 Attachment F. 2 to letter from Richard F. Lally, 
Director of Civil Rights, Department of Transportation 
to Martin E. Sloane, Assistant Staff Director, U.S. 
Commission on Civil Rights, Jan. 23, 1970. 

330 Id. 
•co Memorandum from Alice M. Rivlin, Assistant 

Secretary for Planning and Evaluation, HEW, and 
Ruby G. Martin, Director, Office for Civil Rights, HEW, 
to HEW Secretary Cohen, Jan. 19, 1969. 

things, that procedures be instituted to meas
ure minority group participation in HEW 
programs. The memorandum also recommended 
a pilot review of the process by which pro
grams are administered to determine how the 
processes affect program impact on minority 
group citizens. 

To date HEW has not acted on the recom
mendations contained in the memorandum nor 
has any other agency adopted such an approach. 

4. COMPLAINT PROCESSING 

Processing of complaints is another way in 
which agencies monitor Title VI compliance. 
Although Title VI does not specifically mention 
complaint procedure, methods for handling 
them are outlined in general terms in each 
agency's Title VI regulations_. All agencies pro
vide the right to file a written complaint with 
the appropriate agency to any person who 
believes he has been subjected to discrimina
tion.341 

The regulations also provide that the "re
sponsible department or agency official" 342 or 
his designee will launch a "prompt [italic 
supplied] investigation whenever a compliance 
review, report, complaint, or any other infor
mation indicates a possible failure to com
P,lY . . . . " 343 This same provision outlines in 

m See e.g., 7 C.F.R. 15.6 (Agriculture); 15 C.F.R. 8.8 
(Commerce); 45 C.F.R. 80.7(b) (HEW); 24 C.F.R. 
1.7(b) (HUD); 43 C.F.R. 17.6(b) (Interior); 29 C.F.R. 
31.8 (b) (Labor). All the other agencies have essentially 
the same filing provisions with some minor variations. 

m See e.g., 45 C.F.R. 80.13(c) (HEW). The term 
"responsible Department official" with respect to any 
program receiving Federal financial assistance means 
the Secretary or other official of the Department who 
by law or by delegation has the principal responsibility 
within the Department for the administration of the 
law extending such assistance. 

••• See e.g., 10 C.F.R. 4.43 (AEC); 15 C.F.R. 8.i.0(a) 
(Commerce); 32 C.F.R. 300.8(c) (Defense); 41 C.F.R. 
101-6.210-3 (GSA); 45 C.F.R. 80.7(c) (HEW); 24 
C.F.R. 1.7(c) (HUD); 28 C.F.R. 42.107(c) (Justice); 
45 C.F.R. 1010.8(r) (OEO); 13 C.F.R. 112.lO(c) 
(SBA). The remaining agencies impose a virtually 
identical requirement on the responsible agency official 
except in .a few cases where the responsibility for con
ducting the investigation is limited to the agency head, 
viz., 29 C.F.R. 31.8(c) (Labor) which stipulates that 
the Secretary shall make the investigation. In such 
cases, the responsibility has, of course, been delegated 
by means of a subsequent agency order or directive. 

230 



.general terms what the scope of the investiga
tion should include.344 

All agencies also require the responsible 
agency official to apprise the recipient of any 
instances of noncompliance that may have been 
revealed in the course of an invest_igation and 
then to attempt to resolve these informally. 
If the noncompliance cannot be corrected by 
informal means, the agency can proceed to 
effect compliance• by termination of assistance 
or other means authorized by law. Conversely, 
if an investigation discloses compliance, the 
responsible agency official is obligated to in
form the recipient and complainant of the fact 
in writing.345 Since the regulations provide the 
complainant with no right of appeal if the 
complaint is found to be invalid, the· com
plainant's only recourse is private litigation. 

Agencies also prohibit intimidatory or re
taliatory acts against any complainants.346 The 
provision is not limited to persons who file 
complaints but also applies to any person who 
testifies, assists, or in any way participates 
in an investigation, review, or hearing. The 
provision also requires that the identity of the 
complainant be kept confidential except under 
certain circumstances.347 

Finally, Title VI regulations require recipi
ents to inform beneficiaries of their right to 
complain.348 

'" See e.g., 45 C.F.R. 80.7(c) (HEW); "The investiga
tion should include, where appropriate, a review of the 
pertinent practices and policies of the recipient, the 
circumstances under which the possible noncompliance 
with this part occurred, and other factors relevant to 
a determination as to whether the recipient has failed 
to comply with this part." 

""See e.g., 45 C.F.R. 80.7(d) (2) (HEW). Every other 
agency with the exception of the Department of Agri
culture has a similar provision. Agriculture treats non
compliance disclosed in complaint investigations in a 
general manner: "Such complaint shall be promptly 
referred to the Office of Inspector General. The com
plaint shall be investigated in the manner determined 
by the Inspector General and such further action taken 
by the Agency or the Secretary as may be warranted." 
7 CFR 15.6. 

'"' See e.g., 45 C.F.R. 80.7(e) (HEW). All other agen
cies use similar language. 

"' Id. "The identity of complainants shall be kept 
confidential except to the extent necessary to carry out 
the purposes of this part, including the conduct of any 
investigation, hearing, or judicial proceeding arising 
thereunder." 

''" Each recipient shall make available to participants, 

Despite the explicit requirements of Title 
VI regulations, Commi:ssion staff has found 
extensive problems in complaint handling by 
Federal agencies. Inordinate delays, and in 
many instances, actual failure to conduct in
vestigations, are not uncommon. In some in
stances the quality of the investigation has 
been found wanting and in other instances 
agencies have failed to take effective remedial 
measures after alleged Title VI violations have 
been substantiated. A widespread shortcoming 
has been the failure on the part of recipients 
to inform beneficiaries and applicants of their 
right to complain. Another pervasive problem 
has been the absence or inadequacy of agency 
procedures for responding to complaints, in
cluding delineation of responsibility, investiga
tion, and followup.349 

beneficiaries, and other interested persons such informa
tion regarding the provisions of this part and its ap
plicability to the program under which the recipient 
receives Federal financial assistance and make such 
information available to them in such manner, as the 
responsible Department official finds necessary to ap
prise such persons of the protections against discrimi
nation assured them by the Act and this part. 45 C.F.R. 
80.6(d) (HEW). 

" 
0 Some agency officials justified the absence of com

plaint procedures on the ground that there have been 
no for"mal Title VI complaints. It may well be, however, 
that agencies' failure to communicate the complaint 
vehicles available to minority groups, is one of the 
prime reasons for an "unblemished" complaint record. 

There seems to be a tendency among program people 
to equate the absence of title VI complaints against a 
recipient with the assumption that the recipient is in 
full compliance. See, e.g., Department of Labor, "Pilot 
Evaluation Study of the Manpower Administration 
Equal Opportunity Program" (Jan. 1969) at 22: "We 
found a tendency to equate lack of receipt of com
plaints from an area with an assumption that there 
was equal opportunity in the manpower programs. . . . 
However, our field study suggests that the complaint 
system is not sufficiently well known to be effec
tive...." (The reader should note that although the 
study refers to both Titles VI and VII complaints and 
is somewhat outdated, the finding still appears to be 
valid.) In part, the low number of complaints received 
may be attributable to the victim's ignorance that he 
has been discriminated against. Witherspoon, Civil 
Rights Policy in the Federal System: P1·oposals for a 
Better Use of Administrative Process, 74 Yale L.J., 
1171, 1192 (1965). This would be particularly true for 
cases in which proof of discrimination is difficult, and 
would, above all, be true where subjective evaluation of 
an applicant's qualifications are important. 

Many victims are fully aware that they have been 
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The problem of delay from the time a com
plaint is received until it is investigated and 
resolved exists in many agencies. By way of 
illustration, one of the largest, the Department 
of Housing and Urban Development, received 
28 Title VI complaints in its Chica,go regional 
office (Region IV) during 1969. As of February 
1970, 10 of these cases had been closed while 
18 still remained open. Of the 18 open cases, 
two had been received as early as February 
1969; two had been received· in March 1969; 
and five had been received in April 1969. In
vestigations had been completed on only four 
of the 18 open cases and only one of those 
four had been of a complaint received prior 
to April 1969. This meant that as of February 
1970, Region IV had not even completed the 
investigations on eight of nine Title VI com
plaints received on or before April 1969, almost 
a full year before. 

An analysis of the Department of Labor's 
complaint system in January 1969 revealed 
that there were similar problems of investigat
ing and resolving complaints in a timely man
ner.350 The analysis disclosed that: 

The amount of time it took to settle the sixteen 
sample cases varied greatly. The shortest elapsed time 
was 5 weeks. The longest was 18 months. The numeri
cal average duration for all closed cases in the sample 
was slightly over four and one-half months. . . . The 
average duration of the still-open cases is eleven and 
one-half months. (Italic added.) 301 

The delay in resolution had some undesir
able results for "often programs in which the 
complainant claimed discriminatory nonenroll
ment would be terminated before the deter-

discriminated against but, for a variety of reasons, 
choose not to file complaints. This does not indicate that 
such victims are uninterested in the matter. See Blum
rosen, Antidiscrimination Laws in Action in New 
Jersey: A Law Sociology Study, 19 Rutgers L. Rev. 
189,200 (1965). There may, for instance, be a variety of 
psychological reasons why a person, who knows that 
he has been discriminated against because of his race 
or national origin, may be unwilling to file a complaint. 
Also failure to file complaints may frequently reflect 
skepticism that anything good could come from the 
filing. 

=This analysis was conducted by the Department of 
Labor itself. See "Pilot Evaluation Study of the Man
power Administration's Equal Opportunity Program," 
supra note 349. The findings of the report relate to 
both Titles VI and VII of the Civil Rights Act of 1964. 

"'' Id., at 28. 

mination could be made, making a finding in 
favor of the complainant moot." 352 

Poor investigation poses still another prob
lem. In the Federal Aviation Administration 
(FAA), before complaint investigation re
sponsibility was shifted to the departmental 
Office of Civil Rights, complaints were in
vestigated by F AA's field Title VI staff. One 
such complaint lodged in 1968 alleged that a 
barber at a federally assisted airport had 
refused service to a Negro customer.353 The com
plaint was found invalid.354 However, some 
months later, the Department of Justice crit
icized the quality of the investigation. The 
Department commented as follows: 

Specifically, with respect to the investigation into 
the practices of the barbershop . . . it would appear 
to be insufficient to obtain the sworn statement of 
many white persons but only one Negro (an employee 
of the airport) for purposes of determining whether 
the barbershop discriminates against Negroes. In ad
dition the review attached does not indicate what, if 
any, specific questions were asked of persons inter
viewed, but instead merely contains their sworn state
ments which, in some instances, consist of only a few 
brief sentences. Reliance on the statements alone, 
without discussing in detail the information obtained 
from specific inquiries, would not appear to insure the 
full disclosure of all pertinent facts. 

While the name of the victim of the alleged discrim
ination apparently could not be determined in the 
instance, it is of course mandatory that all such 
victims be interviewed whenever possible. Moreover, 
the practice of various barbers of announcing to 
Negroes who request a haircut that they do not know 
how to cut the hair of Negroes, with the apparent 
intention and result that Negroes must press their 
demands for a haircut, would appear to be a violation 
of law and should be expressly prohibited .... 

Another significant issue is the inadequacy of 

'"Id. 
.., FAA File No. EA 68.80. See also letter from 

James V. Nielson, FAA Title VI Coordinator to 
Stephen J. Pollak, Assistant Attorney General, Civil 
Rights Division, June 19, 1968 . 

... Letter from James Nielson, FAA Title VI Coordi
nator to complainant, June 19, 1968. 

, .. Letter from David Rose, Special Assistant to the 
Attorney General, to Richard F. Lally, Director, Trans
portation's Departmental OCR, Oct. 3, 1968. 

DOT has since informed this Commission that this 
criticism was valid only in the above instance. Follow
ing that criticism by Mr. Rose, investigative reports 
were given greater scrutiny by the national office and 
field personnel were informed of deficiencies or were 
requested to provide additional information. Letter 
from Volpe to Hesburgh, supra note 12. 
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public information on the rights protected and 
the procedures that those who believe they 
have been subjected to discrimination should 
follow. 

Although Title VI regulations provide for ap
prising beneficiaries of the protections against 
discrimination, the provision is couched in dis
cretionary language, viz. "as the responsible 
agency official finds necessary." In actual prac
tice little is done to make beneficiaries aware 
of their rights and the attendant complaint 
procedures. There are, however, a few agencies 
which have included complaint procedures in 
some of their publications.356 

Some other agencies are on the verge of 
doing so 6 years after passage of the Civil 
Rights Act. For example, a draft of a proposed 
Bureau of Outdoor Recreation (Department of 
the Interior) Manual chapter dealing with Title 
VI states that "recipients and subrecipients 
have a duty to take such action as may be 
necessary to notify all potential users that 
their facilities are being operated on a non
discriminatory basis, and that all persons are 
welcome to make use of the facilities without 
regard to race, color, or national origin." 357 In 
a separate attachment concerning "indicators 
of compliance," procedures for informing par
ticipants, beneficiaries, and the general public 
of recipients' civil rights posture are listed.358 

As of June 1970, the manual provision still 
had not been issued. 

The Office of Economic Opportunity has no 
system for apprising intended beneficiaries of 
OEO's complaint procedures. A proposed in
struction prepared by OEO's Office of Civil 
Rights in March 1969 addresses itself to this 
issue. It would require that notices be posted 
"in places where they will be observed by em
ployees, applicants for employment, benefici
aries, and other prospective participants in 
OEO programs, setting forth the civil rights re
quirements and indicating where and how to 

"""See, e.g., (Department of Labor} Know Your 
Employment Rights (1966). Also Health, Education, 
and Welfare, HEW and Civil Rights, (1968}. 

351 See proposed manual chapter attached to memo
randum from Director, ·Bureau of Outdoor Recreation 
to Director, Office for Equal Opportunity, Department 
of Interior, Oct. 16, 1969, at pt. 450-3c. 

""' Id., at illustration IV. 

file complaints of discrimination." 350 The in
struction still was in draft form 9 months 
later.360 

The Small Business Administration has de
veloped a poster which must be displayed by 
each recipient indicating that the firm is an 
equal opportunity employer and provides equal 
treatment to customers.361 The poster which in
dicates where violations may be reported must 
be visible to employees, applicants for employ
ment, and the public. Failure to display it 
may be viewed as evidence of noncompliance 
with SBA's Title VI regulations or supple
mental nondiscrimination regulations.362 

A number of Federal agencies have never 
developed internal procedures for dealing with 
Title VI complaints. In some other agencies, 
built-in weaknesses impair efficient and timely 
action. For example, the Department of Trans
portation currently has no guidelines describ
ing how complaint investigations should be 
conducted. Further, the civil rights offices with
in the operating agencies are supposed to for
ward Title VI and other civil rights complaints 
to the departmental OCR.363 There are no guide
lines, however, specifying the kinds of com
plaints to be forwarded. In the absence of such 
guidelines, it is likely that the operating agen
cies will fail to recognize many civil rights 
complaints as such, and will bypass the depart
mental Office of Civil Rights.361 

... OEO Instruction No. 1315, "Control System for 
Civil Rights Complaints Against Grantees and Con
tractors," (p. 4, 7-a} (draft dated Mar. 7, 1969). 

••• Interview with Wilfred Leland, former Chief of 
the Compliance and Evaluation Section in OEO's Office 
of Civil Rights, Nov. 18, 1969. 

361 SBA Form 722 (9-66). 
... SBA National Directive (ND} 1500-8 (Sept. 21, 

1966). 
363 Memorandum from Secretary of Transportation 

Volpe to DOT administrators. Subject: Civil Rights 
Standard Functional Statement and Uniform Relation
ships, May 8, 1969. Attachment 1 to this memorandum 
states, in part, "[t]hat investigations of alleged or 
suspected discriminatory practices . . . [be] con
ducted by, or . . . guided by civil rights special
ists ...." 

... The problem of civil rights complaints not being 
brought to the attention of civil rights specialists is 
not peculiar to the Department of Transportation; 
other agencies, such as the Department of Housing and 
Urban Development, have had similar experiences. In-
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In the Department of Commerce, the only 
Title VI complaints received to date have in
volved programs of the Economic Development 
Administration. According to administrative 
orders, only the Special Assistant for Equal 
Opportunity may request that an investigation 
be initiated, even in cases where it is to be 
conducted by the operating unit.365 However, it 
is the head of the operating unit who decides 
on the validity of the complaint. Neither the 
Department generally, nor EDA specifically, 
has drafted complaint investigation proce
dures.366 

The system for handling civil rights com
plaints in the smaller agencies is no less con
fusing nor fragmented than for the larger 
agencies. During the course of Commission 
staff interviews, the Headquarters Office of 
Civil Rights for the Office of .Economic Oppor
tunity could provide no reliable data on the 
processing of complaints in the regions.367 This 
was a result of the lack of any provision for 
regular, orderly reports to the headquarters 
civil rights staff. Because the handling of com
plaints was, for the most part, a totally de
centralized process, the central civil rights staff 
had no knowledge of the number, nature, or 
disposition of complaints in the regions, except 
in cases where a particular complaint was 
brought to its attention.368 On July 31, 1970, 
however, OEO instituted a new complaint con
trol system whereby every Human Rights Co
ordinator is now required to report all cases 
to headquarters. A central file is maintained 
in Washington and the enforcement branch 
of the Human Rights Division is responsible 

terview with Phil Sadler, former Director of Equal 
Opportunity for Metropolitan Development, HUD, Feb. 
13, 1970. 

388 Department of Commerce, administrative order 
215-1 (Mar. 19, 1969). 

368 Interview with Luther C. Steward, Jr., Special As
sistant for Equal Opportunity and Arthur Cizek, Equal 
Opportunity and Title VI Coordinator, Department of 
Commerce, Jan. 7, 1970. EDA specialists, however, 
have been provided with this Commission's Compliance 
Officer's Manual. In addition, certain sections of EDA 
Directive 7.03 pertain to employment investigations. 
Letter from Siciliano to Glickstein, supra note 49. 

387 There have been relatively few Title VI complaints; 
most have concerned alleged discriminatory employment 
practices by the community action agencies or their 
delegate agencies. 

388 Leland interview, supra note 360. 

for insuring that the complaints are processed 
in a minimum amount of time.369 

E. Methods of Enforcement 

I. VOLUNTARY COMPLIANCE 
The simplest and least disruptive way of 

achieving the goals of Title VI is through vol
untary compliance, whereby recipients agree 
to abide by the law and do so. Title VI places 
emphasis on voluntary compliance by provid
ing that before an agency may take any com
pliance action against a recipient, the agency 
must advise the off ending party of his failure 
to comply and must seek to secure compliance 
by voluntary means.370 However, neither the act 
nor the legislative history affords guidance in 
determining the lengths to which an agency 
must go in attempting to obtain compliance 
by voluntary means. Some agencies have inter
preted this requirement broadly and have 
entered into protracted negotiations with non
complying recipients. Sometimes Federal of
ficials, believing they were on the verge of 
obtaining compliance, have acquiesced in re
peated delays. In short, some Federal agencies 
'have construed "voluntary means" so gener
ously as to permit open-ended negotiations and 
interminable postponements. The great danger 
of heavy emphasis on voluntary compliance is 
that it may be a substitute for enforcement, 
rather than a means of assuring compliance, 
encouraging recipients to delay in eliminating 
discriminatory practices. It also may further 
erode public confidence in the Government's 
'determination arid ability to enforce the letter 
and spirit of the law. 

The difficulty in making effective use of 
voluntary compliance as a means of enforce
ment and setting limits on the negotiation 
process is illustrated by problems which have 
arisen at the Department of Labor. Labor's 
Compliance Officers' Handbook states that the 
Civil Rights Act of 1964 and Title VI regula
tions "require that efforts be made to the full
est extent practicable to obtain voluntary 
compliance before there can be a refusal, sus
pension, or termination of Federal financial 
assistance." 371 The handbook warns, that: 

"'
0 Letter from Hjornevik to Glickstein, supra note 99. 

" 
0 42 U.S.C. 2000d-1 (1964). 

"'Department of Labor, Compliance Officers Hand
book, at 20. 
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Attempts to obtain voluntary compliance should not 
be unduly protracted . . . . Intensive negotiation is 
likely to reveal whether the recipient is actually using 
the process of negotiation for purposes of delay or 
whether in fact concrete headway is being made.= 

However, time limits for negotiation and 
other efforts at voluntary compliance are not 
specified, nor are protracted negotiations de
fined. A report of a recent training session for 
regional staff indicated the following: 

The participants, rather than having ideas as to 
how [voluntary compliance] could be more effectively 
achieved, held little faith in voluntary compliance. They 
wanted specific guidelines as to how long to pursue 
voluntary compliance, and what steps were to be taken 
when this tactic failed.373 

In the past, the Department of Labor has 
been reluctant to employ sanctions such as 
court enforcement or termination of assistance 
in instances of noncompliance. The preference 
for negotiations is evidenced by the fact that 
no recipient has ever been taken to a hearing 
leading to the imposition of sanctions. In one 
case, in which the Department of Justice par
ticipated, negotiations were entered into with 
the Texas Employment Commission in May 
1968. An agreement was submitted to the 
Texas Employment Commission in December 
1968 and resubmitted in May 1969 with some 
minor revisions. In July 1969, more than 1 
year after negotiations had begun, the Texas 
commission asserted its refusal to sign the 
agreement although it had already agreed to 
take corrective action and had begun to do 
so.a14 

In October 1969, the Assistant Secretary for 
Manpower and the Assistant Attorney General, 
Civil Rights Division, wrote to the administra
tor of the Texas commission urging him to 
reconsider his decision not to sign the agree
ment and indicating that further compliance 
reviews would be conducted.375 Further compli-

312 Id. 
313 Undated memorandum from Nelson Burke, Assist

ant Director of Labor's Office of Equal Employment 
Opportunity, to all OEEO staff, on equal opportunity 
training sessions for regional staff in Philadelphia 
(held Nov. 4, 1969), at 5. 

314 Letter from R. L. Coffman, Administrator, Texas 
Employment Commission, to Arthur Chapin, Director, 
Office of Equal Employment Opportunity, Department 
of Labor, July 28, 1969. 

31 Letter from Arnold Weber, Assistant Secretary• 

for Manpower, Department of Labor, and Jerris Leon-

ance reviews were conducted and concluded 
that the Texas commission was not complying 
with several important provisions of the agree
ment (such as first-in first-out referral sys
tems) and was probably violating Title VI.376 

As of June 1970, more than 2 years after 
negotiations had begun, formal action had not 
yet been initiated against the Texas Employ
ment Commission.377 

These practices of the Department of Labor 
indicate an unwarranted reliance on negotia
tions, almost to the exclusion of other enforce
ment actions.378 This is not unique to the 
Department of Labor. For example, the 
Department of Agriculture's Federal Extension 
Service has also been engaged in protracted 
negotiations. In a March 6, 1970, letter to 
this Commission, the Assistant to the Secretary 
for Civil Rights wrote ( conveying an FES 
response to a Commission questionnaire) : 

Assurances of compliance with the U.S. Department 
of Agriculture regulation under Title -VI of the Civil 

ard, Assistant Attorney General for Civil Rights, DOJ, 
to R. L. Coffman, administrator, Texas Employment 
Commission, Oct. 13, 1969. 

31 Hodgson letter, supra note 150.• 

317 According to Labor, the Texas Employment Com
mission recently submitted a proposed program to 
eliminate discrimination. Hodgson letter, supra note 
150. One other case has been referred to Justice. In 
1968 the Department of Justice filed a complaint in a 
U.S. district court against the Ohio Bureau of Em
ployment Services, alleging racially discriminatory 
practices in the operation of the federally financed 
employment service in violation of Titles VI and VII 
of the Civil Rights Act of 1964, Labor's Title VI reg
ulations, Employment Security Manual of the Bureau 
of Employment Security ( currently being revised), Title 
VI assurances, and the 14th amendment. As of October 
1969, the case was still pending in the U.S. District 
Court for the Southern District of Ohio, U.S. v. Ohio 
Bureau of 1/ffmployment Service (civil action No. 
68-391), where an attempt was being made by the 
litigants to negotiate some sort of agreement. Memo
randum from the Solicitor of Labor to the Assistant 
Secretary for Manpower, Oct. 27, 1969. 

.,. The Labor Department comments on this point: 
"We would like to emphasize that we have done our 

utmost to achieve compliance with Title VI. However, 
we are mindful that a cutoff in funds would produce 
a harmful effect on the beneficiaries of the program, 
many of whom are the disadvantaged. Therefore, al
ternative legal action must be considered (e.g., suit 
by the Department of Justice) which would secure com
pliance but would not produce a detrimental effect on 
the beneficiaries." 

Hodgson letter, supra note 150. 
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Rights Act of 1964 have not been certified by the Pres
idents and Directors of Cooperative Extension Services 
at (eleven) land-grant universities....= 
Nevertheless, Federal financial assistance is 
still being extended to these universities 6 
years after the enactment of Title VI. 

2. SANCTIONS 
Sanctions for recipient noncompliance with 

Title VI may include fund cutoff or other means 
authorized by law. Specifically, Title VI stipu
lates that: 

Compliance with any requirement adopted pursuant 
to this section may be effected (1) by the termination 
of or refusal to grant or to continue assistance under 
such program or activity to any recipient . . . or (2) 
by any other means authorized by law . . . _.,,,, 

However, it is clear from the legislative 
history of Title VI that the drastic measure of 
fund cutoff is not to be undertaken lightly. 
As one of the sponsors of Title VI emphasized : 

Cutoff of assistance is not the object of Title VI. . . . 
I wish to repeat: Cutoff is a last resort, to be used 
only if all else fails to achieve the real objective-the 
elimination of discrimination in the use and receipt of 
Federal funds. . . .3"' 

a. Termination 
In order for an agency to terminate assist

ance under Title VI, the allegedly noncomply
ing recipient must be afforded an opportunity 
for an administrative hearing 382 and there 
must be an express finding on the record of ' 
failure to comply.383 The agency head is also 
obliged to file a written report with the con
gressional committees having legislative juris
diction over the program or activity involved 
and then wait 30 days before effecting an order 

.,. Letter from Edwin L. Kirby, Administrator, Fed
eral Extension Service, USDA, to William M. Seabron, 
Assistant to the Secretary for Civil Rights, USDA, 
Feb. 24, 1970. 

380 42 U.S.C. 2000d-1 (1964). 
381 110 Cong. Rec. 7059, 7063 (1964). 
382 There is provision in the regulations for waiver of 

the hearing. See, e.g., 45 C.F.R. 80.9(a) (HEW): "An 
applicant or recipient may waive a hearing and submit 
written information and argument for the record. The 
failure of an applicant or recipient to request a hearing 
under this paragraph or to appear at a hearing for 
which a date ·has been set shall be deemed to be a 
waiver of the right to a hearing under section 602 of 
the act and . . . this part and consent to the making 
of a decision on the basis of such information as is 
available." An examination of other agencies' Title VI 
regulations reveals a similar provision. 

383 42 U.S.C. 2000d-1 (1964). 

terminating Federal financial assistance.38' 

Some agencies include an additional require
ment to this sequence, viz., that the agency 
head may "vacate it, or remit or mitigate any 
sanction imposed".385 

Once an agency decides to use the sanction 
of fund cutoff, elaborate and often time-con
suming steps have to be taken to insure due 
process. The procedures developed at HEW 
illustrate how extended the hearing process 
may become. It should be noted that negotia
tions frequently take place at any or all stages 
of the proceedings outlined below. 

After HEW's regional Office for Civil Rights 
staff has conducted a compliance review (a 
time-consuming process in itself), a report is 
prepared recommending that appropriate steps 
be taken to terminate Federal assistance to 
the noncomplying recipient. These recommen
dations are examined by OCR Washington 
staff and by HEW's Office of General Counsel 
and a summary of the case is submitted to 
the Department of Justice for review. After 
the staff recommendation [that enforcement 
action be initiated] has been approved, and 
provided the Department of Justice has not 
raised a question or objection within 7 days, 
a notice of opportunity for hearing is issued. 
The actual proceeding is heard by an examiner 
designated by the Civil Service Commission 
pursuant to the Administrative Procedures 
Act.386 The decision by the hearing examiner 
to terminate Federal funds is final unless ap
pealed to a review tribunal,387 whose members 
are appointed by the Secretary pursuant to 
the revised Title VI regulation. The decision 
of the review tribunal is final unless the 
Secretary agrees to review the proceedings. 
The Secretary transmits a report of the final 
decision of the review tribunal or the hearing 
examiner to the appropriate congressional 
committees and, 30 days after this report is 
delivered, the order terminating Federal funds 

38'Id. 
"""45 C.F.R. 80.S(c) (3). This requirement was deleted 

by HEW in an amendment to the regulations, 32 Fed. 
Reg. 14556 (1967). However, Title VI regulations of 
other agencies still impose a similar requirement. 

386 5 U.S.C. 1010 (1946), sec. 11 of the Administrative 
Procedures Act. See also 5 U.S.C. 3105 and 3344 (1966). 

387 The review tribunal which originally was a three
man body was expanded to five members in May 1969. 
34 Fed. Reg. 7390 (1969). 
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takes effect.388 The entire process may take 6 
months or more. 389 

The emphasis on HEW hearings should not 
be construed as indicating wide use of .the 
sanction of fund cutoff. In fact, most agencies 
have never noticed a recipient for hearing, 
nor have they ever terminated assistance.390 

b. Other Means Authorized by Law 
The threat of termination of assistance is 

383 For additional information on HEW's hearing 
operation, see U.S. Commission on Civil Rights, HEW 
and Title VI 54-55 (1970). Also note that the status of 
cases in the HEW Office of General Counsel as of 
January 23, 1970, was as follows: 

Under review for possible enforcement 
proceedings--------------------------- 67 

Noticed but not yet heard--------------- 49 
Heard but no initial decision rendered _ - - - - 42 
Presently terminated ________________ - -- - 67 

380 In August of 1969, the U.S. Court of Appeals for 
the Fifth Circuit decided a case, Board of Public In
struction of Taylor County, Fla. v. Finch, 414 F.2d 
1068, 1079 (5th Cir. 1969), which may lengthen the 
fund cutoff process even more. The case held in part 
that "the administrative agency seeking to cut off 
Federal funds must make findings of fact indicating 
either that a particular program is itself administered 
in a discriminatory manner, or is so affected by dis
criminatory practices elsewhere in the school system 
that it thereby becomes discriminatory." Id., at 1079. 
As a result of Taylor, approximately 50 pending Title 
VI cases which had already passed the hearing stage, 
had to be remanded for rehearing. In addition, there 
are more than 100 new cases which must be heard in 
accordance with the new requirements imposed by 
Taylor. Telephone conversation with Lewis E. Grotke, 
Office of General Counsel, Civil Rights Division, HEW, 
Apr. 15, 1970. The Taylor County case itself was not 
reheard until Apr. 16, 1970. As of June 1970, the case 
was still pending. See Administrative Proceeding in 
the Department of Health, Education, and'Welfare, In 
the Matter of Taylor County Board of Public Instruc
tion and State Department of Education of Florida, 
Respondents, Docket No. CR-512, On Remand-Federal 
Agencies' Brief and Proposed Additional Findings, Con
clusions and Amended Order, May 28, 1970, at 1-3. 

... Agencies which have not held hearings or ter
minated assistance include the Departments of Housing 
and Urban Development, Commerce, Labor, and Trans
portation, and the Law Enforcement Assistance Ad
ministration, Tennessee Valley Authority, and Office of 
Emergency Preparedness. Other agencies have been a 
party to a hearing conducted by HEW but have never 
held their own (e.g., Atomic Energy Commission, Na
tional Science Foundation, and Veterans Administra
tion). The Department of Agriculture and Interior, the 
Office of Economic Opportunity, and the Small Busi
ness Administration have independently conducted Title 
VI hearings. 

obviously most effective against recipients 
who rely heavily on Federal aid. However, 
if, despite the threatened or actual loss of 
assistance, a recipient still refuses to comply, 
consideration must be given to alternative 
courses of action. 

The Department of Justice's Guidelines for 
the Enforcement of Title VI, Civil Rights Act 
of 1964 391 lists two additional courses of action: 
court enforcement 392 and other administrative 
action.393 Before action other than a hearing 
is taken to effect compliance, Title VI regula
tions require that a minimum of 10 days 
elapse after notice to the recipient of his 
failure to comply.394 

Litigation, which may be an alternative to 
termination proceedings, may also be of value, 
especially in cases of school desegregation, as 
a sanction in addition to fund cutoff to provide 
added leverage in the effort to secure com
pliance. That is, recipients would know that 
not only would Federal funds be cut off for 
noncompliance, but litigation could be brought 

1 28 C.F.R. 50.3. 
393 Id. 
"Possibilities of judicial enforcement include (1) a 

suit to obtain specific enforcement of assurances, co
venants running with federally provided property, 
statements or compliance or desegregation plans filed 
pursuant to agency regulations, (2) a suit to enforce 
compliance with other titles of the 1964 act [such as 
Title II (Public Accommodations), Title III (Public 
Facilities), or Title IV (Public Education)], other Civil 
Rights Acts, or constitutional or statutory provisions 
requiring nondiscrimination, and (3) initiation of, or 
intervention or other participation in, a suit for other 
relief designed to secure compliance." 

303 Id. Such action may include: 
"(1) consulting with or seeking assistance from other 

Federal agencies . . . having authority to enforce 
nondiscrimination requirements; (2) consulting with 
or seeking assistance from State or local agencies 
having such authority; (3) bypassing a recalcitrant 
central agency applicant in order to obtain assurances 
from, or to grant assistance to complying local agen
cies; and ( 4) bypassing all recalcitrant non-Federal 
agencies and providing assistance directly to the com
plying ultimate beneficiaries." 

... See, e.g., 45 C.F.R. 80.8(d) (HEW). HEW's Title 
VI regulations, before being amended in 1967, required 
the approval of the Secretary before "other means 
authorized by law" could be undertaken to effect com
pliance. This requirement was deleted in the 1967 
amendment. (See 29 Fed. Reg. 16298 (1954) as amended 
at 32 Fed. Reg. 14556 (1967). The regulations also re
quire that during this 10-day period additional efforts 
be made to effect compliance by voluntary means. 
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to bring about compliance.394a Thus, defiance 
of nondiscrimination requirements, even at the 
cost of losing Federal funds, would be an act 
of futility. 

Over the last year, however, litigation has 
been used in lieu of, rather than in support 
of, fund termination procedures. In fact, it 
now appears that litigation is the principal 
Title VI enforcement tool. This was implicit in 
a July 3, 1969 statement issued jointly by the 
Secretary of HEW and the Attorney General. 
Speaking about school desegregation, they 
noted that: 

To the extent practicable, ,on the Federal level the 
law enforcement aspects will be handled by the De
partment of Justice in judicial proceedings ....... 

The statement further indicated that it was 
the objective of this procedure: "To minimize 
the number of cases in which it becomes 
necessary to employ the particular remedy of 
a cutoff of Federal funds ...." 396 

Robert H. Finch, then Secretary of Health, 
Education, and Welfare, also enunciated this 
position in a recent radio interview: 

Mr. Thomas Foley: 307 One part of that law calls for 
cutting off the funds to schools that refuse to desegre
gate. .I think the last time that you did cut off those 
funds was maybe last August, sometime. Now several 
orders for cutoffs are apparently headed to you now. 
What's going to be your policy? Is there a new change 
in policy? 

Secretary Finch: No. We will follow the same poli
cies, but I would say that on the whole, what we try 
to do is to make a much greater effort to get that dis
trict, not under administrative proceedings, but under 
court proceedings, to set a timetable and a program 
which the court orders, and then if the school system 
or the schools involved do not follow that agreed upon 
program, then we will cut off funds. But we won't do 
it in advance of the court order.308 

The strategy of using the courts to enforce 
the requirements of Title VI for bringing about 

"'"" Such litigation, of course, would have to be pred
icated on something other than Title VI for "it is 
not possible to use litigation as 'other means' to enforce 
[compliance with] Title VI concurrently with a fund 
termination proceeding involving the same assistance 
because the two remedies are inconsistent." Letter from 
Pottinger to Sloane, supra note 60. 

'"' Statement of the Secretary of HEW and the At-
torney General (July 3, 1969), at 9. 

''"Id. 
' 

07 Mr. Foley is a Los Angeles Times reporter. 
'"' This dialogue occurred on Metromedia's "Profile," 

Mar. 1, 1970, at p. 10 of transcript. 

school desegregation, instead of economic 
leverage of fund cutoff, was examined at 
length in this Commission's September 1969 
report on Federal enforcement of school de
segregation.3 99 Among the Commissiop's find-
ings were the following: , 

Frequently, court orders have imposed less than 
minimal requirements.400 

In case after case, district courts have entered de
segregation orders that have largely been ignored by 
local officials.®1 

A small minority of Federal judges . . . have in
dicated by their past judicial actions that they will not, 
where school desegregation or other civil rights cases 
are concerned, discharge their responsibilities impar
tially....'02 

The report also noted that Title VI was envi
sioned as removing the burden of desegrega
tion in elementary and secondary schools from 
the courts and shifting it to administrative 
machinery.403 

4. POST TERMINATION PROCEEDING 
In 1967 the Committee on Uniform Title 

VI Regulation Amendments recommended, as 
an additional means of assuring compliance, 
the adoption of standards and procedures pre
requisite to restoration of funds to a recipient 
whose assistance had been terminated.404 The 

300 U.S. Commission on Civil Rights, Federal Enforce-
ment of School Desegregation, (September 1969). 

' 
00 Id., at 10. 

® 
1 Id., at 11. 

402 Id., at 40. 
' 

0
' Id., at 34. The Report of the White House Confer

ence, To Fulfill These Rights, also stressed this point: 
"It was the Congressional purpose, in Title VI ... 

to remove school desegregation efforts from the courts, 
where they had been bogged down for more than a 
decade.... Judicial proceedings by the Attorney 
General can play an important role in enforcement, but 
litigation cannot be made a substitute for the admini
strative proceedings prescribed by Congress as the 
primary device of enforcing Title VI. Those school 
districts which remain in outright defiance of national 
policy should be subjected immediately to administra
tive action, lest the credibility of the national policy 
remain any longer in doubt. 

Report of the White House Conference, To Fulfill 
These Rights, at 63. The conference was held June 
1-2, 1966. 

••• Report of the Committee on Uniform Title VI Reg
ulations Amendments, at 21 (attached to a Nov. 28, 
1967, memo from David Rose, formerly Special As
sistant to the Attorney General for Title VI, to all 
Title VI Coordinators). 
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Committee's recommendation was taken in 
part from amended Title VI regulations of 
HEW.405 HEW is the only agency to provide 
specifically for post-termination procedures. 

HEW's Title VI regulation states that a 
recipient will be restored to full eligibility to 
receive assistance if it comes back into com
pliance with Title VI. In the case of an 
elemrmtary or secondary school, or school sys
tem to which assistance has been terminated, 
in order to be restored to full eligibility the 
school or school system may file a court order 
or an acceptable desegregation plan with the 
Commissioner of Education and provide rea
sonable assurance that it will comply with 
the order or plan.406 During the period from 
July 1969 to January 1970, 14 terminated 
school districts returned to compliance as a 
result of a court order ; four districts returned 
to compliance as a result of a voluntary plan.407 

A former recipient who is seeking to restore 
its eligibility to receive Federal financial as
sistance must show that compliance has been 
achieved.408 If the request for restoration is 
denied, the recipient may request a hearing 
and a determination on the recor,d.409 However, 
the burden of proof is on the 1recipient and 
while the proceedings are pending, the sanc
tions imposed by the original order remain in 
effect.410 

F. Coordination 

I. INTRODUCTION 
From the time the Civil Rights Act of 1964 

was signed by the President, on July 2, 1964, 
it was clear that a single body would be neces
sary to review and assist in coordinating the 
activities of the large number of Federal agen
cies which were directed by Title VI of that 
act to eliminate all racial and ethnic discrimi
nation from their programs. It was acknow
ledged that there would be problems in legal 
.interpretation, staff acquisition and training, 

405 45 C.F.R. 80.lO(g). See also 29 Fed. Reg. 16298 
(1964) as amended at 32 Fed. Reg. 14556 (1967). 

4-0B 45 C.F.R. 80.lO(g) (1). 
401 Department of Health, Education, and Welfare, 

"Information on Compliance Proceedings, Office of 
General Counsel-Civil Rights Division" (current up to 
Jan. 23, 1970). 

408 45 C.F.R. 80.10 (g) ('2). 
-<-OD 45 C.F .R. 80.10 (g) (3). 
" 

0 45 C.F.R. 80.lO(g) (3) and (4).► 

development of investigative capability, and 
commitment to take strong action in cases 
where recipients refused to comply with the 
mandates of the law.411 Foremost among the 
anticipated difficulties was the inherent re
luctance of program personnel to pursue 
vigorously a responsibility which might inter
fere with what they considered the essential 
purpose of their organic statutes-to keep 
Federal financial assistance flowing. 

The Department of Justice had taken a 
leading role i~ defining the requirements of 
Title VI during the congressional debates on 
the Civil Rights Act of 1964 and, immediately 
thereafter, was in the forefront of the inter
agency effort to draft agency regulations for 
approval by the President, required by the 
title.412 The first agency, however, to which the 
leadership, review, and coordination functions 
were assigned was the President's Council on 
Equal Opportunity. The Council, created by 
Executive order ·on February 5, 1965,413 was 
under the direction of the Vice President. 

Its role went beyond Title VI coordination. 
The Council's function was to act "as a co
ordinating de'vice" for the ep.tire Federal civil 
rights effort.414 The life of the Council was 
short. On, September 24, 1965 it was abolished 
by anothbr Executive order.415 

411 Int~rview with Lee C. White, former Special Coun
sel to President Johnson, June 16, 1970; interview with 
David' Filvaroff, former General Counsel, President's 
Council on Equal Opportunity, June 17, 1970. 

'o/Filvaroff interview, supra note 411. 
,,. Executive Order 1197 (1965). Its members con

s}'sted of 16 Government officials, including the Attorney 
General, the Secretaries of Defense, Agriculture, Labor, 
HEW, Commerce; the Chairman of the Civil Service 
Commission, the Commission on Civil Rights, and the 
Equal Employment Opportunity Commission. Sec. 2(2). 

.,. The Executive order gave the Council wide latitude. 
See sec. 4. The Council· discussed such diverse subjects 
as police and jury discrimination in the South, school de
segregation, th,e need for cease and desif?t powers for 
EEOC, racial data collection, discrimination in the 
building trade unions, equal opportunity in housing, 
and the availability of hearing examiners to judge 
compliance of Federal aid recipients charged with 
violating Title VI. Interview with Wiley Branton, 
former Executive Director, President's Council on 
Equal Opportunity, Apr. 6, 1970. 

''" Executive Order 11247, "Providing for the Coordi
nation by the Attorney General of Enforcement of 
Title VI of the Civil Rights Act of 1964." 

A memorandum to the President from the Vice 
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That same Executive order transferred to 
the Attorney General the responsibility for 
assisting Federal "agencies to cordinate their 
programs and activities and adopt consistent, 
and uniform policies, practices, and procedures 
with respect to the enforcement of Title VI 
of the Civil Rights Act of 1964." 416 

2. THE DEPARTMENT OF JUSTICE'S 
TITLE VI COORDINATION EFFORT 

a. Structure and Staffing 
Shortly after Executive Order 11247 was 

issued, the former General Counsel of the 
President's Council on Equ:;tl Opportunity, 
David B. Filvaroff, was appointed Special 
Assistant to the Attorney General for Title VI 
at the GS-17 level. The Office of the Special 
Assistant had a professional staff of two at
torneys and one research assistant. Although 
the Special Assistant reported directly to the 
Attorney General, his office, for administra
tive purposes, was made part of the Civil 
Rights Division.417 

From the inception, there was a conflict 
between the approach of the Special Assist-

President, which was released on the day the Council 
was abolished, indicates: 

"... during this period of evaluation and adjust
ment to the Civil Rights Act of 1964 it has been 
essential to have' had the Council on Equal Opportun
ity.... Now that this significant program of i_nsuring 
that Federal funds are not used to support state and 
local programs administered on a discriminatory basis 
has moved to the phase in which hearings and possible 
judicial action is involved~ the Justice Department 
which has the ultimate responsibility for enforcing 
Title VI should be assigned the task of coordinating the 
Federal Government's enforcement policies in this 
area." 

Memorandum for the President from the Vice Pres
ident on "Recommended Reassignment of Civil Rights 
Function" (Sept. 24, 1965). It has been asserted that 
the main reasons for the transfer of duties were 
political and related to conflicts between the White 
House staff and the personnel of the Council. Branton 
interview, supra note 414. For a further discussion of 
the President's Council on Equal Opportunity, see ch. 
VI, infra. 

.,. Id. Executive Order 11247 also indicated that the 
reorganization was motivated by the fact that the 
future issues arising under Title VI would be legal in 
character. 

m The Special Assistant, David B. Filvaroff, had 
worked on the staff of Attorney General Katzenbach 
when Mr. Katzenbach was Deputy Attorney General 
and, therefore, a personal relationship existed between 
them. 

ant to the Attorney General for Title VI, who 
advocated that the Department adopt a broad 
view of its responsibilities, and officials in the 
Department's Civil Rights Division, who es
sentially viewed the title as a litigation tool.us 
Although there was some contact between the 
Division and the Office of the Special Assist
ant, it was on an ad hoc basis. 

When Mr. Filvaroff resigned in August 
1966, no replacement was named; rather, the 
First Assistant to the Assistant Attorney 
General for the Civil Rights Division assumed 
the function on a part-time basis. m In Decem
ber 1966, one of the Civil Rights Division's 
chief trial attorneys was given the job of 
Special Assistant to the Attorney General for 
Title VI. The new Special Assistant, D. Robert 
Owen, a GS-16, was required to spend a large 
part of his time away from Washington work
ing on trials he had become involved with prior 
to his appointment. Although it had been 
announced by Mr. Owen that the professional 
staff of the unit would triple in size, only one 
part-time attorney was added to the staff 
during his short tenure.420 

In early April 1967, only 4 months after 
Mr. Owen became Special Assistant and only 
8 months after the first Special Assistant re
signed, another Department of Justice staff 
member, David L. Rose, assumed the role of 
Special Assistant to the Attorney General.421 

418 Filvaroff interview, supra note 411. Interview with 
Morton H. Sklar, attorney, Civil Rights Division, De
partment of Justice, Feb. 13, 1969. Mr. Sklar was one 
of the original two-man staff of the Office of the 
Special Assistant to the Attorney General and was 
still acting in that capacity at the time of the writing 
of his report. 

.,. Stephen J. Pollak was the First Assistant to the 
Assistant Attorney General at this time. No replace
ment had been secured for Mr. Filvaroff despite the 
fact that he provided the Attorney General with more 
than 4 months notice of his intended departure and 
strongly urged that an independent, high level re
placement be secured. Filvaroff interview, supra note 
411. Mr. Pollak's tenure began the process of integra
tion into the Division of the Office of the Special As
sistant to the Attorney General for Title VI. 

420 Since one of the two original staff attorneys as
signed to the office left during the same period of time, 
the effective size of the office was actually smaller 
than it had been a year and a half earlier. 

421 Mr. Owen became the First Assistant to the As
sistant Attorney General for Civil Rights and David 
L. Rose, who had be~n Assistant Chief of the Appellate 
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During Mr. Rose's almost two and a half years 
as Special Assistant, the size of the profes
sional staff reached its peak, growing from 
two attorneys and one research assistant to 
eight attorneys and two research assistants. 
It was also during this time, however, that 
the emphasis of the Office's work began to 
shift away from Title VI. 

The Office became an integral part of the 
Civil Rights Division, with Mr. Rose reporting 
to the Assistant Attorney General for Civil 
Rights, not to the Attorney General.422 It be
came the focal point for all Department of 
Justice contact with other Federal agencies 
on civil rights matters, whether or not related 
to Title VI. 

The unit was assigned the Division's legisla
tive drafting responsibilities and became in
volved ·in a good deal of litigation, some of 
which related to Title VI, but most of which 
did not. These added responsibilities more than 
consumed the additional manpower added to 
the Title VI office. 

By July 1969, when the Office of the Special 
Assistant for Title VI was merged by the 
Assistant Attorney General of the Civil Rights 
Division with the Division's internal Office of 
Planning and Coordination, any semblance of 
independence for the Office or of the existence 
of a "Special Assistant to the Attorney Gen
eral" disappeared. The Assistant Attorney 
General's memorandum announcing the mer
ger indicated that the new Office of Coordina
tion and Federal Programs "will be responsible 

Section of the Civil Division of the Department of 
Justice, became Special Assistant to the Attorney Gen
eral for Civil Rights. Mr. Rose, who was a GS-15 in 
the Civil Division, became a GS-17 when he came to 
the Civil Rights Division. Interview with David Rose, 
Special Assistant to the Attorney General, Feb. 8, 
1969. See Department of Justice News Release, Apr. 4, 
1967 . 

..._., Directive No. 10 from Stephen J. Pollak, Assistant 
Attorney General, "Reorganization of the Civil Rights 
Division," Jan. 18, 1969. When the Civil Rights Division 
revised the geographic boundaries of its litigation 
sections in January 1969, the Office of the Special As
sistant for Title VI was formally made part of the 
Division, and directed to report to the Assistant At
torney General. The memorandum set forth three duties 
for the Office: Assisting and coordinating the Title VI 
efforts of the Federal agencies; preparation and pre
sentation, in conjunction with the litigation sections, 
of court cases relating to Title VI; and research and 
development of civil rights legislation. 

for planning appeals and legislation as well 
as internal coordination and coordinating the 
civil rights programs of the [F] ederal agen
cies." 423·The staff time devoted to Title VI work 
did not increase. In fact, the added functions 
of the unit resulted in even less emphasis on 
Title VI matters. 

In September 1969, the Civil Rights Divi
sion was reorganized and Mr. Rose became 
Chief of the employment litigation section. 
One of the staff members who had been ap
pointed as his deputy in the July reorganiza
tion, J. Harold Flannery, an experienced Civil 
Rights Division attorney, became director of 
the partly reorganized Title VI unit, now called 
the Office of Coordination and Special 
Appeals.424 Mr. Flannery did not assume the 
title "Special Assistant to the Attorney Gen
eral" 425 nor, despite his long Civil Rights 
Division experience, did he have a background 
in matters relating to Title VI.426 His main 
function as director of the new unit was to 
review all appellate briefs and to draft briefs 
of special importance. Mr. Flannery did not 
report directly to the Assistant Attorney 
General, as his predecessor had done, but re-

423 Memorandum No. 69-3 to All Personnel from 
Jerris Leonard, Assistant Attorney General, Civil 
Rights Division, "Merger of Coordination Functions In 
The Civil Rights Division," July 28, 1969. 

424 Interview with J. Harold Flannery, Director, Of
fice of Coordination and Special Appeals, Nov. 14, 
1969. 

42 Mr. Flannery's predecessor, Mr. Rose, had urged• 

that Mr. Flannery be given the title. The title, "Special 
Assistant to tbe Attorney General for Title VI," was 
originally created so that the individual holding the 
position would be able to relate on an equal basis with 
the civil rights and program officials of the various 
Title VI agencies. It was also felt that the agencies 
would then understand that they have no appeal from 
the decisions of the Special Assistant, other than to 
the Attorney General himself. Rose interview, supra 
note 421. 

It became common practice, however, for agencies to 
go to the Assistant Attorney General, when unhappy 
with opinions of the Special Assistant. Thus, beginning 
in late 1969, most important letters to agencies coming 
out of the Special Assistant's Office were signed by tbe 
Assistant Attorney General. 

42
• Id. Actually, none of the individuals, other than 

David Filvaroff, assigned responsibility for the Title 
VI coordinating function, had any significant back
ground or experience in working with the title, nor 
more familiar with the programs of the large number 
of agencies involved. 
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ported to the senior Deputy Assistant Attorney 
General. 

The Office of Coordination and Special Ap
peals consisted of Mr. Flannery, his deputy, 
five staff attorneys, and one research assistant. 
Only one person was assigned to Title VI on 
a full-time basis. The division of responsi
bilities within the unit was arranged so that 
Mr. Flannery was mainly occupied with ap
pellate litigation and his deputy, Benjamin W. 
Mintz, was to supervise the Federal liaison 
efforts. Mr. Mintz's orientation, however, was 
in the employment discrimination area, which 
is only tangentially related to Title VI.421 

Finally, on June 1, 1970, with the departure 
from the Department of Justice of Mr. 
Flannery and Mr. Mintz, the Coordination 
and Special Appeals Section was split into 
three separate units.428 The Title VI unit was 
placed under the direction of Thomas Ewald, 
a GS-15 attorney from the Civil Rights Di
vision's employment section, who has had no 
previous significant experience with Title VI 
matters.429 

427 Interview with Benjamin Mintz, Deputy Director, 
Office of the Special Assistant to the Attorney General 
for Title VI, Feb. 23, 1969; Flannery interview, supra 
note 424. 

-us Memorandum 70-2 to All Personnel from Jerris 
Leonard, Assistant Attorney Gerieral, Civil Rights 
Division, ":New Appointments and Personnel Changes", 
May 27, 1970. In addition, to a Title VI unit, two other 
units were created: Legislation and Special Projects, 
and Planning and Special Appeals. The Director of the 
first of these units reports directly to the Assistant 
Attorney General, and the second unit head reports to 
Mr. Leonard's senior Deputy. 

429 Mr. Ewald has been involved in civil rights en
forcement for 4 years and when he was appointed unit 
director was a GS-14. The Department of Justice has 
indicated that Mr. Ewald's first order of business, which 
is now being carried out, is to survey the state of 
compliance with Title VI, to identify the problems of 
enforcement and coordination, and to prepare a de
tailed program for carrying out the requirements of 
Title VI, including developing goals, priorities, organi
zations, techniques, and staffing. Such questions as the 
number of persons needed on the staff, the amount 
of Title VI litigation to be conducted and its relation
ship to nonlitigative activities, and the grade level and 
responsibilities of the Director's job and each other 
job in the Office, will be determined by the needs of 
Title VI enforcement as developed in this program. 
(Emphasis added.) Letter from Jerris Leonard, Assist
ant Attorney General, Civil Rights Division, to Howard 
A. Glickstein, Staff Director, U.S. Commission on Civil 
Rights, attachment, Aug. 25, 1970. 

•Thus the Title VI function, previously under 
the direction of a section chief, has been 
further downgraded by being assigned to a 
small unit under the direction of a relatively 
junior attorney. Further, he reports to one of 
the junior deputy assistant attorney generals. 
The unit, with its staff of four professionals, 
spends full-time on Title VI coordination: on 
the development of a title VI program and on 
litigation under Title VI.430 

Where Federal officials are defendants in 
suits alleging racial discrimination, the unit 
handles the factual investigation within the 
defendant agency and coordinates between the 
defendant officials and the Department's Civil 
Division, which usually represents the Govern
ment at trial.431 The Title VI unit continues to 
serve as the Division's liaison with Federal 
agencies concerning civil rights matters, many 
of which do not relate to Title VI.432 

The Justice Department's effort to fulfill 
the mandate of Executive Order 11247 regard
ing coordination of Title VI matters within 
the Federal Government has suffered from 
inadequate staffing and a progressive lowering 
in priority. The reasons why the Department's 
Title VI responsibilities have been handled in 
this manner relate to the basic philosophy of 
its Civil Rights Division. First and foremost, 
the Division, made up entirely of lawyers and 
their research assistants, is geared for and 
oriented toward a litigative approach to prob
lems. There is little or no appreciation of 
the value of nonlitigators within the Division 
and they are regarded as performing a lesser 
function.433 Thus when David Filvaroff, the 
first ,special assistant, left his position, the 

430 Id. 
431 Id. 
• 

32 Mintz interview, supra note 427. For example, a 
staff member of the Title VI unit was involved in a 
meeting held in June 1970 concerning implementation 
by the Federal Communications Commission of its rule 
prohibiting employment discrimination by broad~asters. 
However, the Department of Justice has indicated that 
the unit is no longer responsible for the Division's 
liaison with all Federal agencies on all civil rights 
matters. Letter from Jerris Leonard, supra note 429. 

03 Branton interview, supra note 414. Interview with 
Harold Himmelmann, attorney, Office of the Special 
Assistant to the Attorney General for Title VI, Feb. 
15, 1969; interview with Diane Wayne, attorney, Office 
of the Special Assistant to the Attorney General for 
Title VI, Feb. 8, 1969. 

242 



Division sought to turn the Title VI unit into 
a litigating arm. 

Justice officials, in defense of their approach 
to Title VI, contend that the best way to learn 
about the programs of an agenc;y and to win 
the respect of agency p~rsonnel is to work 
with the agency on a lawsuit.434 

• In addition, 
there appears to be a belief within the division 
that the remedy available under Title VI-fund 
termination-is not as effective as court suits. 

Since a major part of the Title VI unit's 
function has become one of trying civil rights 
cases, it is reasoned that it should be an 
integral part of the Civil Rights Division, 
reporting to the Assistant Attorney General. 
Further, it is argued that if the Division is 
to have a unit for assisting agencies with 
their Title VI programs, that same unit ought 
to conduct all of the Division's coordinating 
activities.435 Finally, the Division argues that 
the Attorney General should have only one 
advisor on civil rights : the Assistant Attorney 
General for Civil Rights. 436 

The staffing and organization decisions, 
based on these arguments, though rational on 
the surface, have prevented the Justice De
partment from exercising the effective leader
ship and coordination that is necessary to 
effective enforcement of Title VI. 
b. Coordinating Activities of the Department 

of Justice 
In the 3¾ years of its experience in the 

Justice Department, the Title VI unit has 
engaged in a number of significant activities 
aimed at coordinating and assisting Federal 
agencies' Title VI programs. In its first year, 
the Office was responsible for : following 
through on some of the efforts of the Presi
dent's Council on Equal Opportunity; the 

.,. Interview with Stephen J. Pollak, former Assistant 
Attorney General, Civil Rights Division, Nov. 8, 1969; 
interview with David L. Rose, Special Assistant to the 
Attorney General for Title VI, Jan. 23, 1969; interview 
with Benjamin Mintz, Deputy Director, Office of the 
Special Assistant to the Attorney General for Title VI, 
Feb. 8, 1969. Himmelman interview, supra note 433. 

.,., In view of the fact that the Division's number one 
priority for the past few years has been employment 
discrimination, a matter only tangentially affected by 
Title VI, most of the Title VI unit's efforts in the 
coordination field have centered around' that goal. 

438 Rose interview, supra note 421; interview with D. 
Robert Owen, First Assistant to the Assistant Attorney 
General, Civil Rights Division, Jan. 23, 1969. 

issuance and initial implementation of three 
plans of coordinated procedures for enforcing 
Title VI in the areas of higher education, 
medical facilities, and elementary and second
ary schools; 437 the ,issuance of guidelines 
signed by the Attorney General governiP.g the 
deferral of funds or action on an application 
for assistance by an agency because of a re
cipient's probable noncompliance with Title 
VI ; 438 assisting HEW on the preparation of 
its guidelines for desegregation of elementary 
and secondary schools ; drafting proposed Title 
VI regulation changes; and establishing a 
framework for assisting and evaluating 
agency compliance and termination efforts.439 

For example, personnel of the Title VI office 
worked with officials from the Departments of 
Agriculture, Defense, Interior, and HEW, and 
the Office of Economic Opportunity, concerning 
the procedures they intended to utilize in 
terminating assistance to recipients who 
would not sign assurances of compliance or 
who had signed assurances but continued to 
discriminate in the provision of Federal as
sistance to beneficiaries. The special assistant 
and his staff appeared at meetings of the 
Bureau of the Budget to assist that agency in 
evaluating the compliance forms being devel
oped by such Title VI agencies as the SBA 
and the Departments of Interior, Labor, and 
Commerce. In addition, legal issues, such as 
the interpretation of the section in Title VI 

437 Department of Justice, "Coordinated Enforcement 
Procedures for Institutions for Higher Education Under 
Title VI of the Civil Rights Act of 1964" (February 
1966); U.S. Department of Justice, "Coordinated En
forcement Procedures for Medical Facilities under Title 
VI of the Civil Rights Act of 1964" (February 1966); 
U.S. Department of Justice, "Coordinated Enforcement 
Procedures for Elementary and Secondary Schools and 
School Systems Under Title VI of the Civil Rights 
Act of 1964" (May 1966). For a discussion of the sub
stance and operation of these plans and an evaluation 
of HEW's role thereunder, see U.S. Commission on 
Civil Rights, HEW and Title VI (1970). 

' 
38 U.S. Department of Justice, "Guidelines for the 

Enforcement of Title VI, Civil Rights Act of 1964," 
(Dec. 27, 1965). 

439 Memorandum from Morton H. Sklar ar..d Jeffrey 
M. Miller, attorneys, Office of the Special Assistant to 
the Attorney General for Title VI to David B. Filvaroff, 
Special Assistant to the Attorney General for Title VI, 
"Prognosis for the Office of the Special AsEistant for 
Title VI", Aug. 10, 1966. Sklar interview, supra note 
418. 
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that employment practices of recipients are 
not covered unless employment is a primary 
purpose of the assistance program, were dis
cussed with the Departments of Commerce, 
HEW, and Interior. 

During the period from August 1966, when 
Mr. Filvaroff left the Justice .Department, 
until April 1967, when Mr. Rose was·appointed 
Special Assistant to the Attorney General for 
Title VI, little new activity was undertaken 
by the Title VI office. Brief reviews were under
taken of the Title VI problems and programs 
of major agencies.4 10 These were performed,• 

however, mainly by Civil Rights Division staff, 
on loan especially for that purpose, and were 
concluded in a matter of less than 2 weeks. 
In addition, Mr. Owen met with the Title VI 
officials of key agencies, such as the Depart
ments of Agriculture and Interior, to discuss 
their manpower needs and then tried to obtain 
Bureau of the Budget approval for staff and 
budget increases for the agencies. 

During that period, the office limited its 
activities largely to responding to legal and 
policy questions put to it by Title agencies, 
e.g., AEC, and the Departments of Interior, 
Treasury, Commerce, HUD, and Labor. It also 
helped in the preparation of litigation relating 
to Title VI, which the Division was handling, 
e.g., a suit against the Alabama Department 
of Pei°isions and Security for refusal to sign 
a Title VI assurance, and a proposed desegrega
tion suit under Title VI against the Dale 
County, Alabama School System. Work con
tinued on proposed uniform changes in agency 
Title VI regulations and on developing regula
tions for the National Foundation on the Arts 
and the Humanities.441 

440 See, e.g., Memorandum from Robert Moore, attor
ney, Civil Rights Division, to the Files, "Federal 
Aviation Agency," Dec. 14, 1966; Memorandum from 
Owen M. Fiss, Special Assistant to the Assistant At
torney General, Civil Rights Division, to D. Robert 
Owen, Special Assistant to the Attorney General for 
Title VI, "Title VI Program of the Department of 
Commerce," .Dec. 15, 1966; Memorandum from 
D. Robert Owen, Special Assistant to the Attorney Gen
eral for Title VI, to the files, "Department of Interior 
Survey," Dec. 12, 1966. 

•n Interviews with Morton H. Sklar, attorney, Office 
of the Special Assistant to the Attorney General for 
Title VI, Feb. 13 and 20, 1969. At the meeting of 
agency Title VI officials at the Justice Department on 
Dec. 1, 1966, Mr. Owen indicated that he expected to 

The title VI office began to take on its pres
ent form during the period in which Mr. Rose 
was Special Assistant.442 It continued to re
spond to agency requests for assistance, ini
tiated some attempts at improved coordination 
and, on occasion, attempted to stimulate in
creased and improved agency compliance ac
tivity. But two significant, related changes oc
curred in the operation of the office: first, it 
no longer restricted itself to Title VI issues ; 
second, its staff began to participate in the 
preparation and conduct of litigation, much 
of which was unrelated to Title VI. These 
added activities, combined with the office's leg
islative and appellate functions, prevented an 
increase in the amount of time devoted to Title 
VI commensurate with staff increases that oc
curred. 

The most important coordinative activities 
engaged in by the unit fall into seven major 
categories: (1) collection and analysis of Title 
VI quarterly reports; (2) meetings with Title 
VI coordinators; (3) appointment of special 
interagency committees; ( 4) assistance to 
agencies in the development of a system for 
establishing equal opportunity goals for each 
of their programs; (5) ad hoc assistance to 
agencies in resolving particular problems; ( 6) 
assistance in litigation; and (7) coordination 
of matters not related to Title VI. 

(1) The Title VI office inherited a reporting 
system from the President's Council on Equal 
Opportunity under which each agency with 
programs covered by Title VI was required to 
submit quarterly reports giving in detail the 
status of Title VI activities undertaken by the 
agency. These reports were not in narrative 
form but rather consisted of a listing of data, 
such as the number of assurances of compli
ance submitted by recipients, the numlier of 
complaints received and investigated, the 
number of compliance reviews undertaken, and 

increase the size of the Title VI unit, clear up all out
standing questions, and submit to the President a 
complete package of Title VI regulation amendments 
by Apr. 1, 1967. See, Memorandum from Walter B. 
Lewis, Director, Federal Programs Division, U.S. Com
mission on Civil Rights to the files, "Title VI Coordi
nators Meeting," Dec. 2, 1966. None of the above was 
completed within that time span; indeed, the Title VI 
regulations were not transmitted by the Justice De
partment until Sept. 30, 1968. 

"' See section on structure and staffing, supra. 
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the number and nature of actions taken on 
noncompliance situations. The quarterly re
ports were of limited value, since they pro
vided only statistics and offered no explanation 
of what the statistics meant.443 

The reports were not regularly reviewed by 
members of the staff of the Title VI office and 
followup was rare. In the spring of 1968, Mr. 
Rose requested agencies to attach copies of 
complaint investigation and compliance review 
reports to the quarterly report forms. On a few 
occasions, Mr. Rose commented to the agencies 
on the inadequacy of the reviews.444 The re
porting system was finally· discontinued in late 
1969.445 

(2) Another President's Council practice 
inherited by the Title VI office was the holding 
of meetings with all of the ranking civil rights 
officials of the Title VI agencies. These meet
ings were used as a forum for making im
portant announcements, e.g., the Attorney 
General's guidelines on deferral assistance; 446 

for discussing implementation of an important 
policy, e.g., the coordination plans adminis
tered by HEW; 447 and as a means of facili-

• 
43 See e.g., Department of Agriculture Quarterly Re

ports on Title VI Activity, Oct. 19, 1966, Nov. 17, 1967, 
second quarter, 1969. 

'" In late 1968, as a followup to a letter he had sent, 
Mr. Rose and a member of his staff met with the civil 
rights staff of the Department of Transportation 
(DOT) to discuss the adequacy of compliance reviews 
DOT had attached to their quarterly reports. Himmel
man interview, supra note 433. Department of Interior 
compliance reviews were inspected and found to be 
similarly wanting; and although no letter was sent, an 
attorney from the Title VI unit did mention her findings 
to an Interior Department official. Interview with 
Dorothy Mead, attorney, Office of the Special Assistant 
to the Attorney General for Title VI, Feb. 28, 1969. 
Letters were also drafted to VA, SBA, and the Econom
ic Development Administration of the Department of 
Commerce, pointing out the flaws in the compliance 
reviews they had submitted. Interview with Morton H. 
Sklar, attorney, Office of the Special Assistant to the 
Attorney General f9r Title VI, Feb. 14, 1969. 

... Interview with Carolyn Maize, Research Assistant, 
Title VI Unit, Civil Rights Division, June 16, 1970. 

... The Attorney General's Guidelines were announced 
and explained at a Dec. 27, 1965 coordinators meeting. 

... r Justice had a meeting of all Title VI coordinators 
on Dec. 1, 1966, at which time F. Peter Libassi, then 
Director, Office for Civil Rights, HEW, explained his 
agency's Title VI program. He then outlined how other 
agencies would receive information and join in HEW 
fund terminations under the coordinated operating pro-

tating communication among officials with 
Title VI enforcement functions and stimulate 
them to take increased action.448 Although 
major policy decisions were not made at the 
meetings, it was generally felt that they had a 
salutary effect on agency personnel. Individ
uals who attended could go back to their agen
cies and indicate that action had to be taken 
because "the Attorney General said so". Never
theless, no meetings were held after December 
1969, despite the fact that the special assistant 
recommended to the Assistant Attorney Gen
eral in November 1968 and early 1969 that 
they be continued. 449 

In addition to the large coordinators' meet
ings, the Attorney General met, on a fairly 
regular and informal basis, with the top civil 
rights officials of the Departments of HEW, 
HUD, Labor, and Agriculture to discuss their 
Title VI programs. These meetings kept the 
Attorney General informed of broad Title VI 
problems and encouraged agency activity.450 

These meetings also ceased in early 1968.451 

(3) The third coordinative mechanism uti
lized by the Department of Justice consisted of 
interagency task force committees. In July 
1967, Mr. Rose established four such commit
tees to study problems in data collection and 
regional coordination, Federal transactions, 
employment discrimination under Title VI, and 
the development of uniform Title VI regulation 
amendments. Even though Justice attorneys 
did most of the work, Justice officials did not 
consider the experience with the committees to 
be a successful one.452 One committee actually 

cedures. See Lewis Memorandum of Dec. 2, 1966, supra 
note 441. 

" 
8 At the coordinators meeting of July 11, 1967, the 

Attorney General spoke of the importance of Title VI 
in his own and the Administration's order of priorities, 
explained how Justice was fulfilling its Title VI re
sponsibilities and stressed the need for agencies to con
duct compliance reviews. A similar meeting was held in 
December 1967 . 

"' Memorandum from David Rose, Special Assistant 
to the Attorney General for Title VI to Stephen J . 
Pollak, Assistant Attorney General, Civil Rights Divi
sion, "Title VI Coordinators Meeting," Nov. 15, 1968; 
interview with David Rose, Special Assistant to the At
torney General for Title VI, Mar. 5, 1969. 

.... Rose interview, supra note 449. 
451 Rose November 15 Memorandum to Pollak, supra 

note 449; Rose interview, supra note 449. 
.,. Rose interview supra note 449. 
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prepared a draft set of uniform Title VI regu
lation amendments, which it submitted to Mr. 
Rose in November 1967.453 The others, how
ever, were less productive. For example, the 
Federal Transactions Committee did not file a 
report, and the only result of its study was an 
amendment to GSA regulations requiring a 
nondiscrimination clause in GSA contracts for 
sale of land to public agencies. The Employ
ment Committee never got off the ground.454 

No further attempts at utilizing interagency 
committees have been made. 

(4) The most ambitious attempt made by 
the Title VI unit in the area of coordination 
was its suggestion to the Attorney General in 
July 1968 that he propose to the Title VI agen
cies that they adopt and implement specific 
equal opportunity goals for each of their major 
programs providing Federal financial assist
ance. The goals were to consist of two parts : 
the first would seek to identify measurable 
targets for civil rights compliance activities 
which are aimed at eliminating segregation 
and other institutionalized discrimination; 
the second part would be concerned with the 
administration of the Federal assistance itself, 
rather than with civil rights enforcement ac
tivities as such.455 

453 The Title VI regulation amendments committee in
cluded representatives from HEW, DOT, Commerce 
Department, Defense Department, Justice Department, 
and the U.S. Commission on Civil Rights. The co-chair
men were Edward Yourman of HEW and Robert Cohen 
of the U.S. Commission on Civil Rights. It discussed 
and resolved a number of significant issues, e.g., the 
revision of the definition of "discrimination" to take 
into account the consideration of racial factors to over
come past discriminatory practices; the revision of the 
definition of "employment" along the lines of the EDA 
and Appalachian Commission proposals which sought to 
clarify those situations in which employment practices 
are covered by Title VI; and the inclusion of illustrative 
examples relating to site selection . 

.., Rose interview, supra note 449. For a discussion 
of the duties of the various committees, see, memo
randum to the files from Morton H. Sklar, attorney, 
Office of the Special Assistant to the Attorney General 
for Title VI, "Minutes of Coordinators Committees," 
July 21 and 24, 1967; memorandum from Benjamin W. 
Mintz, Deputy Chief, Office of the Special Assistant to 
the Attorney General for Title VI, to David L. Rose, 
Special Assistant, "Committee No. 2 on Coordination," 
Aug. 21, 1967. 

... Memorandum from David Rose, Special Assistant 
to the Attorney General for Title VI to the Attorney 
General, "Establishment of Agency Equal Opportunity 

The basic objective of these goals would be 
to afford to minority group members their fair 
and intended share of the services and benefits 
that are provided by each program. Attain
ment of these goals would have required the 
identification and removal of program proce
dures which exclude or reduce minority group 
participation to a point substantially below 
the proportion of their representation in the 
target population to which Federal assistance 
is directed.456 

The proposal included a requirement that 
the agencies report to the Justice Department 
on the progress made in achieving their goals. 
Examples of how the system would operate in 
various programs were prepared by Justice 
attorneys, and meetings were held between 
Mr. Rose and representatives of the Agriculture 
Department and HEW to discuss the proposal 
before it was sent to the Attorney General 
for approval.457 In his speech to Federal pro
gram and equal opportunity personnel at an 
equal opportunity conference in October 1967, 
Ramsey Clark, then Attorney General had ap
peared to endorse just such an approach. A 
proposal was officially sent to the Attorney 
General in July 1968, but he refused to ap
prove it.458 Despite continued support for the 
project by Title VI staff, after Attorney Gen
eral Clark's initial decision not to endorse 
it,459 no further action was undertaken.460 

Objectives and Accompanying Reporting System," July 
5, 1968. The proposal was based in part on traditional 
Title VI authority. and in part on proper program plan
ning and administration techniques. 

406 Id. 
451 Id. Also see memorandum from David L. Rose, 

Special Assistant to the Attorney General for Title VI 
to Messrs. Chapin, Lewis, Libassi and Seabron (the 
top Title VI officials at the Departments of Lab:>r, HUD, 
HEW and Agriculture) "Establishing Equal Opportun
ity Objectives and Reporting System," Jan. 17, 1968. 

458 Although the proposal was sent to the Attorney 
General in July, he did not comment until October or 
November. He offered no reason for his adverse deci
sion. Rose interview, supra note 449. 

450 See, e.g., Memoranda from Morton Sklar, attorney, 
Office of Special Assistant to the Attorney General for 
Title VI to David L. Rose, Special Assistant to the At
torney General for Title VI, "Proposed Activities," 
Sept. 13, 1968; "Title VI Coordinating Activities," 
Jan. 17, 1969 . 

460 Rose and Sklar interviews, supra notes 449 and 
444. It should be noted that the goal setting approach 
was endorsed by the Assistant Secretary for Planning 
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(5) Measured by the amount of time de
voted to it, the most important facet of the 
Justice coordination effort has been ad hoc 
problem solving. The number of Title VI issues, 
both large and small, that have been referred 
to the Office or that have been initiated by it 
is extensive. They include: efforts to prod such 
agencies as HUD, the Department of Agri
culture, and the Department of the Interior, 
into more aggressive Title VI actions; m at
tempts to get certain Federal agencies, such 
as LEAA and the Federal Highway Adminis
tration, to adopt regulations to cover the em
ployment practices of their grant recipients ; 462 

and Evaluation and the Director of the Office for Civil 
Rights in HEW. See Memorandum from Alice M. 
Rivlin, Assistant Secretary for Planning and Evalua
tion, and Ruby G. Martin, Director, Office for Civil 
Rights, HEW, to the Secretary, HEW, "Equal Op
portunity Goal Setting," Jan. 17, 1969. 

461 Justice attorneys drafted the HUD public housing 
tenant selection plans issued in 1968 and held lengthy 
discussions with Walter Lewis, when he was Director 
of Equal Opportunity for HUD, concerning that 
agency's failure to conduct adequate investigations. The 
Attorney General also spoke with the Secretary of 
Housing and Urban Development, Robert Weaver, con
cerning the status of HUD's Title VI program. Rose 
interview, supra note 449; interview with Simon Eilen
berg, attorney, Office of the Special Assistant to the 
Attorney General for Title VI, Feb. 7, 1!:!69. 

Mr. Rose and his staff reviewed the compliance re
views conducted by Agriculture Department field pro
gram staff and State officials, and found them totally 
inadequate. The findings of Agriculture's Office of In
spector General, that discrimination abounds in the 
Cooperative Extension Service, were of special concern 
to Justice, but despite discussions at the highest level, 
Agriculture took little remedial action. Rose interview, 
supra note 449; interview with David Marblestone, 
attorney, Office of the Special Assistant to the At
torney General for Title VI, Feb. 17, 1967. 

The Departments of Interior and Justice conducted a 
joint review of the Alabama park system in July 1968 
and Justice spent considerable time trying to get In
terior officials to act on the finding of noncompliance 
made by the reviewers. The general inadequacy of the 
Interior Title VI effort was recognized by the Assistant 
Attorney General, and on Nov. 11, 1968, the Civil 
Rights Division wrote to the Secretary of the Interior 
supporting the U.S. Commission on Civil Rights' rec
ommendation that Interior restructure its Title VI 
office. Rose and Mead interviews, supra notes 449 and 
444. 

462 Memorandum from David Rose, Special Assistant 
to the Attorney General, Civil Rights Division, to Daniel 
L. Skoler, Acting Director, Office of Law Enforcement 
Prograins, LEAA, "Proposed Equal Employment Op-

sending memoranda to the VA, defining its 
responsibiiity under Title VI for educational 
institutions which it certifies for use by vet
erans; 463 continued efforts to get the Title VI 
regulations amended; 464 and the issuance of an 
opinion that Title VI does not bar assistance 
to the economically disadvantaged.465 

In addition to these relatively significant 
activities, the Title VI unit continued as~isting 
the Bureau of the Budget in reviewing agency 
Title VI compliance forms; working with the 
compliance programs of agencies such as AEC, 
Department of Defense, and NASA-agencies 
which have relatively minor Title programs; 
and answering legal inquiries from such agen
cies as OEO and the Department of Defense.466 

(6) In the opinion of Justice Department 
officials, the most important aspect of the Title 
VI office's work is litigation. Mr. Rose esti
mated that his staff spent almost 40 percent 
of its time preparing for and conducting 

portunity Regulation for LEAA Grantees," Mar. 12, 
1969. Rose, Mintz and Himmelman interviews, supra 
notes 449, 427 and 433. 

463 Rose and Sklar interviews, supra notes 449 and 
444. Memorandum from David L. Rose, Special As
sistant to the Attorney General for Title VI, to Stephen 
J. Pollak, Assistant Attorney General, Civil Rights Divi
sion, "Programs to Enforce Title VI in regard to GI 
Bill Benefits," Nov. 18, 1968; Memorandum from Mor
ton Sklar, attorney, Office of the Special Assistant to 
the Attorney General for Title VI, to David L. Rose, 
Special Assistant to the Attorney General for Title VI, 
"VA's Compliance Procedures," Dec. 17, 1968; memo
randum from David L. Rose, Special Assistant to the 
Attorney General for Title VI, to Jerris Leonard, As
sistant Attorney General, "Pending Matters of Signifi
cance in the Title VI Office," Jan. 28, 1969. 

464 Memorandum from the Attorney General, to the 
President, "Transmittal of Title VI Regulation Amend
ments," Sept. 30, 1969. The regulation amendments were 
sent to the President in late 1969, but were not ap
proved because of President Johnson's desire to leave 
decisions to the President-elect. Two agencies still had 
no regulations as of Sept. 1, 1970: the Appalachian 
Regional Commission and the National Foundation on 
the Arts and the Humanities. The DOT regulations 
were sent to the White House again in May 1970, and 
were finally issued on June 18, 1970. Rose and Mintz 
interviews, supra notes 449 and 427. 

"" Memorandum from David L. Rose, Special Assist
ant to the Attorney General, to Title VI Coordinators, 
"Grants of Assistance to the Economically Disad
vantaged," July 8, 1968 . 

.... Rose and Sklar interviews, supra notes 449 and 
444. 
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trials.467 The section has handled a wide variety 
of court suits, including suits under Title VI 
to require school districts to eliminate dual 

168school systems; • defending the Secretary of 
HEW when his decision to terminate financial 
assistance was challenged; 469 suing a local 
housing authority for its failure to comply 
with HUD's tenant selection plans; 470 and a 
number of employment suits not directly re
lated to Title VI. m For each of the cases filed, 
many others have been reviewed by the Title 
VI office. For example, the unit joined the 
Department of Labor in investigating the 
practices of the Texas Employment Service; 472 

conducted reviews into discrimination in the 
Alabama and Mississippi Cooperative State Ex
tension Service in preparation for suit; 473 and 
conducted field visits to a number of cities to 
determine compliance with HUD's tenant se
lection plan by local housing authorities.474 

m Rose interview, supra note 449. In some cases 
nearly 85 percent of the time of a staff attorney in 
the coordination unit would be spent in litigation. In
terview with Harold Himmelman, attorney, Office of 
the Special Assistant to the Attorney General for Title 
VI, Feb. 15, 1969 . 

... e.g., United States v. Darlington County School 
District, et al., (D.S.C.); United States v. Bamberg 
County School District No. 2, et al., (D.S.C.). 

460 Taylor County Board of Public Instruction v. 
Cohen, (5th Cir.) ; Bulloch County Board of Education 
v. HEW, (5th Cir.) . 

•,. United States v. The Housing Authority of Little 
Rock, et al., (E.D. Ark.). 

471 United States v. Frazer, et al. (M.D. Ala.), which 
successfully challenged as discriminatory the employ
ment practices of the six Alabama State agencies which 
are subject to the Federal merit system standards; 
United States v. Ohio Bureau of Employment Services 
and Willard P. Dudley, (S.D. Ohio) in which it is al
leged that the Ohio Bureau discriminates against 
Negroes in the operation of its State employment 
service system; and United States v. Local 189, United 
Paperrnakers and Crown Zellerbach in which the dis
trict court on Mar. 24, 1968, issued an order requiring 
the union and Crown Zellerbach to eliminate the sys
tem of job seniority which the ;ourt found has the 
necessary effect of perpetuating past discrimination 
against Negro employees, and restraining local 189 
from striking, 282 F. Supp. 39 (E.D. La. 1968). 

4
" Interview with Benjamin Mintz, Deputy Director, 

Office of the Special Assistant to the Attorney General 
for Title VI, Feb. 23, 1969. 

.., Interview with David L. Rose, Special Assistant to 
the Attorney General for Title VI, Jan. 23, 1969; 
Marblestone interview, supra note 461. 

m Interview with Diane Wayne, attorney, Office of 

Justice officials offer several reasons to ex
plain why the coordinating unit is engaged in 
trial work, instead of focusing entirely on at
tempts to improve Government-wide Title VI 
implementation. This use of manpower is jus
tified on grounds that suits are a coordinating 
device; 475 that the attorneys desire and need 
the experience if they are to be able to work 
effectively with agency personnel; 476 and that 
agencies will not always accept the position 
of the Department of Justice unless a suit is 
brought by the Department or is pending 
against the agency.477 Justice officials also as
sert that the cases handled by the Title VI unit 
cannot be handled by the litigative sections 
because of the small size of their staffs and 
because their attorneys have no experience in 
dealing with Federal agencies.478 In addition, 
it is contended that if the 1itigative sections 
were to bring these suits, the Title VI unit 
would not be able to coordinate effectively 

the Special Assistant to the Attorney General for 
Title VI, Feb. 8, 1969. 

1 Interview with Stephen J. Pollak, former Assistant 
Attorney General, Civil Rights Division, Nov. 8, 1969; 
Rose interview, supra note 473. Justice officials contend 
that by working with agencies on a law suit you learn 
the deficiencies of their program, their compliance 
procedures, and their equal opportunity staff, thus 
enabling you to work with them on nonlitigative mat
ters on a more realistic basis. Id. 

418 Rose interview, supra note 473, interview with J. 
Harold Flannery, Chief, Coordination and Special Ap
peals Section, Nov. 14, 1969. 

477 Rose, Himmelman, and Eilenberg interviews, supra 
notes 473, 467, and 461. It was felt that HUD, Labor 
and the Office of State Merit Standards of HEW 
would not have acted against the State agencies sub
sequently sued by Justice even if urged to do so by the 
Attorney General. For example, Justice urged the 
Department of Agriculture to move against the State 
Extension Services which discriminate, but Agriculture 
refused and now Justice has joined one private suit 
against the Alabama Cooperative Extension Service 
and is seeking to join another suit against the Missis
sippi Cooperative Extension Service. Id. 

1 Rose and Mintz interviews, supra notes 473 and 
472. These reasons probably were more cogent prior 
to the time that the Civil Rights Division was reor
ganized in September 1969 and attorney assignments 
were shifted from a geographic basis to a subject 
matter basis. It is now anticipated that the Housing 
Section and the Employment Section will handle almost 
all of the litigation in their respective areas. Interview 
with Frank Schwelb, Chief, Housing Section, Civil 
Rights Division, Nov. 13, 1969; Rose interview, supra 
note 473. 
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with the trial attorneys and would thus not 
be in a position to obtain a good deal of im
portant information.479 

(7) The ·final category of coordinative ac
tivities engaged in by the Title VI unit relates 
to non-Title VI matters. The unit's involvement 
in these matters resulted from its assignment, 
by the Civil Rights Division, as coordinator for 
all Government civil rights problems and pro
grams. The range of subject matters covered 
under this category is broad. Unit staff con
ducted investigations into housing discrimina
tion in violation of Title VIII of the Civil 
Rights Act of 1968; 480 it reviewed the struc
ture and civil rights operations of the Civil 
Service Commission in carrying out its re
sponsibilities under Executive· Order 11246 
for assuring nondiscrimination in Federal em
ployment; it reviewed apprenticeship pro
grams sponsored by the Navy; it studied 
problems of minority entrepreneurs and con
tractors; it inquired into discrimination by local 
draft boards under the Selective Service Sys
tem; and it participated with the Bureau of 
the Budget and other Federal agencies review
ing programs available to disadvantaged vet
erans.4 81 

The main non-Title VI activity of, the office 
of the special assistant has been coordination• 
with EEOC and OFCC. The deputy director 
of the office spent almost all of his time on 
employment matters, much of which concerned 
these two agencies.482 The Title VI office was 
involved in drafting OFCC regulations in 1968, 
passing on the legality of the Philadelphia 
Plan, attending the joint coordinating staff 
committee meetings,483 reviewing affirmative 

.,. Mintz and Himmelman interviews, supra notes 
472 and 467. 

480 Intervbws with David Rose and Diane Wayne, 
supra notes 473 and 474. It should be noted that this 
activity predated the establishment of the housing sec
tion in the Civil Rights Division. Work.of this nature is 
now being undertaken only by that section. 

481 Mintz and Himmelman interviews, supra notes 472 
and 467; interview with Morton H. Sklar, attorney, 
Office of the Special Assistant to the Attorney General 
for Title VI, Feb. 14, 1969; interview with Dorothy 
Mead, attorney, Office of the Special Assistant to the 
Attorney General for Title VI, Feb. 28, 1969. 

482 Mintz interview, supra note 472. Mr. Mintz was 
Deputy from June 1967 to June 1970. 

483 Mintz and Sklar interviews, supra notes 472 and 
481. For a further discussion of the role of the Civil 

action plans negotiated between OFCC and 
Federal contractors, and ad hoc problem
solving for EEOC and OFCC.484 

Although Executive Order 11247 charges 
Justice only with responsibility for Title VI 
coordination, there is little doubt that the 
Justice Department, in general, and the Civil 
Rights Division, in particular, have a key role 
to play in assisting and coordinating the entire 
Federal civil rights effort. It is not feasible, 
however, for the Title VI unit, with its ex
tremely limited staff resources, to engage in so 
broad an enterprise. If the unit is to perform 
effective Title VI coordination, it cannot be
come involved in protracted litigation even if 
the issues involved in the cases relate to Title 
VI. The result of the civil rights division's 
assignment of litigation and non-Title VI co
ordination responsibilities to the Title VI unit 
has been that there is rarely a time when as 
much as two man-years have been devoted to 
the type of work anticipated by Executive 
Order 11247. 

Despite these impediments, the Title VI of
fice has provided a significant amount of as
sistance to a number of agencies. Yet, as indi
cated in this chapter, the Title VI agencies for 
the most part, have not undertaken the kind 
of effort necessary to purge their programs of 
racial and ethnic discrimination. Justice must 
accept a portion of the blame for this. The 
Department has not taken the kinds of actions 
necessary to establish it as a credible leader 
in the Title VI area, and the Government's Title 
VI effort has suffered as a result of this failure. 

The Title VI unit has never clearly identified 
Government enforcement goals and priorities ; 
it has undertaken no program of systematic, 
indepth analysis of agency compliance poten
tial ; it has not routinely supported agency 
civil rights staffing requests before the Bureau 
of the Budget; it has not met ;regularly with 
agency personnel to discuss quarterly reports 
and to identify deficiencies in agency actions; 
it has not used all the means at its disposal 
to insure that agencies take strong and prompt 
administrative action where noncompliance is 

Rights Division in th~ area of equal employment op
portunity see ch. 2, sec. V supra. 

.,. See ch. 2, sec. 4, supra for a discussion of the op
eration of the joint EEOC, OFCC, Justice Department 
coordination effort. 
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uncovered; and it has taken no steps to require 
agencies to devote adequate manpower to the 
problems of the Spanish-speaking minority. 
Finally, instead of increasing manpower and 
expanding the effort to develop an effective 
uniform Government Title VI program, the Jus
tice Department has cut back its Title VI staff, 
reduced the level of its Title VI office, and rele
gated it to the role of litigating Title VI suits 
and responding to agency requests for aid on an 
ad hoc basis. 

III. INSURED AND GUARANTEED 
LOAN PROGRAMS 

A. Introduction 

Title VI is concerned with assuring against 
discrimination in programs or activities re
ceiving Federal financial assistance by way of 
loans and grants. The majority of programs 
subject to Title VI involve direct outlays of 
Federal moneys, funneled through intermedi
aries for the purpose of providing assistance to 
a wide variety of individual beneficiaries. The 
Federal Government also administers pro
grams which seek to provide assistance, not 
through direct Federal expenditures by way 
of loans or grants, but through the stimulation 
of credit through private lending channels. 
These programs operate through the mecha
nism of Federal insurance and guarantees of 
loans from private lending institutions. 

Although these programs do not typically 
involve the expenditure of Federal funds, they 
nonetheless represent a significant means of as
sisting millions of individuals and they in
volve as intermediaries thousands of financial 
institutions and other business enterprises. 
Because of the protection against loss afforded 
by the Federal insurance or guaranty, private 
lending institutions are encouraged to invest 
in areas they otherwise might be reluctant to 
enter. By the same token, these programs, 
which typically provide more liberal terms than 
generally can be obtained under ordinary credit 
standards, enable individuals to obtain financing 
which otherwise might be unavailable to 
them.4sr. 

The Title VI programs, programs of insur-

4
"" See, for example, the discussion of FHA and VA 

housing programs ch. 3, supra. 

ance and guaranty involve intermediaries be
tween the Federal Government and those in
tended to be beneficiaries under the programs. 
Also like Title VI programs, key decisions on 
who may participate and the conditions under 
which they may participate frequently are 
made by these intermediaries, as well as by 
the Federal Government.486 To the extent these 
programs involve assistance solely in the form 
of contracts of insurance or guaranty, how
ever, they are expressly exempt from the ef
fectuating provisions of Title VI.487 

B. The Programs 

Federal programs of insurance and guar
anty are administered by five departments 488 

and three independent agencies.489 The value of 
all loans insured or guaranteed under these 
programs will amount to approximately $40 
billion in 1971.490 Some of the programs are 

486 A lending institution always represents one of the 
intermediaries between the Federal Government and 
the ultimate beneficiary. In some cases, however, such 
as FHA-assisted housing programs, builders, develop
ers, and apartment house owners also are intermediar
ies and ultimate beneficiaries. Homeseekers must gain 
approval of both sets of intermediaries before obtain
ing the benefit of FHA mortgage insurance. 

487 Sec. 602 of Title VI directs Federal departments 
and agencies to "effectuate the provisions of Sec. 601" 
with respect to programs or activities extending Fed
eral financial assistance "by way of grant, loan, or 
contract other than a contract of insurance or guar
anty." Sec. 605, however, provides: "Nothing in this 
title shall add to or detract from any existing authority 
with respect to any program or activity under which 
Federal financial assistance is extended by way of a 
contract of insurance or guaranty." Thus it is made 
clear that Title VI does not curtail existing authority 
to assure nondiscrimination in programs of insurance 
and guaranty. 

•as Department of Agriculture (FMHA); Department 
of Commerce (Economic Development Administration 
and Federal Maritime Administration) ; Department of 
Health, Education, and Welfare; Department of Hous
ing and Urban Development (Federal Housing Admini
stration, and Metropolitan Development); and Depart
ment of Interior. 

459 Veterans Administration, Small Business Admini
stration, and Export-Import Bank. 

400 The Budget of the United States Government, 1971. 
Special Analyses (1970), at 69. [Hereinafter cited as 
Special Analyses]. The total value of all Government
insured and guaranteed loans outstanding is approxi
mately $145 billion. Id., at 78. In addition, there are 
six major Government-sponsored, privately owned in
stitutions which administer credit programs. These are: 
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unrelated to issues of civil rights or social and 
economic injustice.491 Others, however, deal 
with important social welfare concerns, such 
as housing,492 business entrepreneurship, edu
cation, and farm assistance. It is these pro
grams which this section of the report will con
sider. 

I. HOUSING 
The Federal Housing Administration, a 

component of the Department of Housing and 
Urban Development, insures housing loans 
made by private lending institutions to assist 
individuals in purchasing or renting housing 
or in repairing their present dwelling. FHA 
estimates that the value of its insured loans 
in Fiscal Year 1971 will be in excess of $21 
billion.493 It is anticipated that more than 1.2 
million housing units will be affected by these 
FHA programs in Fiscal Year 1971.494 

The Loan Guaranty Service of the Veterans 
Administration guarantees loans by private 
lending institutions to veterans for the pur
chase of houses. Approximately 220,000 such 
loans, valued at more than $4 billion, were 
made in 1969.495 It is estimated that such loans 

The Federal National Mortgage Association; the Banks 
for Cooperatives, Federal Intermediate Credit Banks 
and Federal Home Loan Bank Board; and the Federal 
Reserve. The total value of loans made by these in
stitutions which are outstanding constitute an addi
tional total of more than $46 billion. Id., at 77. See 
discussions in ch. 3, supra and sec. IV of this chapter 
on direct assistance, infra. 

•., For example, the Federal Maritime Administra
tion's l<'ederal Ship Mortgage program involves insur
ance of commercial loans to finance the construction 
and reconditioning of maritime vessels. The Export
Import Bank's Export Credit Insurance and Commercial 
Bank Guaranty program protects American exporters 
against loss of export sales and credit transactions 
caused by political events, or business factors. 

' 
02 Approximately 85 percent of all of the value of 

loans insured or guaranteed by the Federal Government 
relate to housing. They include programs of the Fed
eral Housing Administration, the Veterans Admini
stration, and the Farmers' Home Administration. 

"' Special Analyses, supra note 490, at 69. 
"'The Budget of the U.S. Government, 1971, Ap

pendix (1970) at 507. [Hereinafter cited as Budget 
Appendix]. 

... Figures supplied by the Veterans Administration 
in response to a questionnaire sent by the U.S. Com
mission on Civil Rights, Nov. 2, 1969. Data or informa
tion obtained from such sources ·will hereinafter be 
cited as Questonnaire Response of (name of agency). 
Special Analyses, supra note 490, at 69. 

will total $5.3 billion in Fiscal Year 1971.496 

2. BUSINESS ENTREPRENEURSHIP 
The Small Business Administration guaran

tees loans by private lending institutions for 
the establishment and operation of small busi
ness companies. In 1969, more than 6,600 
guaranteed loans, valued at more than $402 
million, were approved by SBA.497 In Fiscal 
Year 1971, it is estimated that such loans will 
total $825 million. 498 

3. EDUCATION 
The Department of Health, Education, and 

Welfare guarantees loans by private lending 
institutions to students to help them obtain a 
higher education. In 1969, more than '787,000 
such loans, valued at approximately $64 mil
lion, were made.499 It is estimated that more 
than 1 million student loans, valued at approxi
mately $150 million, will be made in Fiscal 
year ~971.500 

4. FARM ASSISTANCE 
The Farmers Home Administration, an 

agency of the Department of Agriculture, in
sures loans for a variety of purposes, such as 
farm and home ownership and improvement, 
in rural areas. In 1969, nearly 73,000 loans, 
valued at $990 million, were insured by 
FMHA.501 It is estimated that more than 
165,000 insured loans, valued at approximately 
$1.8 billion, will be made in Fiscal Year 
1970.502 

C. Areas of Possible Discrimination 
As noted earlier, insurance and guaranty 

programs, like Title VI programs, involve 
parties other than the Federal Government in 
the key decisionmaking process that deter
mines who will benefit in the programs and 
under what terms and conditions they will 
benefit. In insurance and guaranty programs, 

, .. Special Analyses, supra note 490, at 69. 
• 

111 Questionnaire Response of Small Business Admini
stration. 

.,. Special Analyses, supra note 490, at 69. 
,,. Questionnaire Response of Department of Health, 

Education, and Walfare . 
"°° Budget Appendix, supra note 494, at 426-7. 
001 Hearings on Department of Agriculture Appropri

ations for 1970 Before the Subcommittee on Agricul
tural Appropriations, Committee on Appropriations, 
91st Cong., 1st sess., pt. 3, 288, 291 (1969). 

002 Id. 
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the sole intermediary may be a lending in
stitution, as in the case of SBA-guaranteed 
small business loans or HEW-insured student 
loans. They also may involve additional inter
mediaries, such as builders and developers, as 
in the case of FHA and VA housing programs. 
As in Title VI programs, these decisions may 
be made in a discriminatory manner so as to 
deny minority group members program bene
fits or make them available under less desirable 
terms or conditions.503 

Such discrimination may take an overt and 
obvious form. For example, lending institu
tions may deny SBA-guaranteed business 
loans to minority group applicants while ap
proving similar loans for applicants of the 
majority group having the same credit stand
ing. They also may require more onerous 
credit terms for minority group applicants 
than for majority group applicants, such as 
higher downpayments and shorter loan terms. 
In federally insured housing programs, which 
represent the great bulk of Federal insurance 
and guaranty program activities, builders and 
developers may refuse to sell the housing to 
minority group families or sell at a higher 
price than offered to majority group home
seekers. 

Discrimination also may take a more subtle 
form. For example, business or farm loans 
insured by the Farmers Home Administration, 
when made to members of the majority group, 
may be of an amount and kind sufficient to 
enable them to improve their housing or their 
financial position, while those made to sim
ilarly situated minority group applicants may 
enable them only to meet emergencies or exist
ing credit expenses. By the same token, FHA
or VA-assisted builders may sell houses to mi
nority group members, but only in designated 
parts of their subdivisions. Even in the ab
sence of current discriminatory practices, the 
memory of past discrimination against them 
and apprehension over possible rejection or 
humiliation may make minority group mem
bers reluctant to assert rights that are secured 
in legal theory, and represents an equally 

.. , Even in programs which involve a direct relation
ship between the Federal Government and ultimate 
beneficiaries, opportunities for discrimination exist. 
See sec. IV of this chapter, infra. 

formidable factor in denying them full access 
to the benefits of these programs. 

Existing racial and ethnic data on partici
pation in programs of insurance and guaranty 
suggest that, in fact, minority group members 
are not sharing equitably in program benefits. 
They also suggest that the departments and 
agencies which administer these programs 
have been failing to take the steps necessary 
to assure full minority group participation. 
For example, as pointed out earlier,504 this 
Commission, in its recent hearings in St. Louis, 
found that less than 1 percent of FHA-insured 
subdivision houses in the metropolitan area 
were occupied by Negroes. Analysis of busi
ness loans guaranteed by SBA in 1969 showed 
that only 2.1 percent of such loans were made 
to Mexican American borrowers and the aver
age amount of the loans made to them was 
less than $27,200 as compared to an overall 
average amoun~ of $50,500 received by all bor
rowers.505 Similarly, analysis of farm owner
ship loans insured by the Farmers Home 
Administration in 1969 showed that only 4.5 
percenj; of such loans were made to Negro bor
rowers and the average amount of the loans 
made to Negroes was only $11,050, as com
pared to an overall average amount of $20,400 
received by all borrowers.506 

D. Nondiscrimination Requirements 

As noted earlier, tp the extent these pro
grams involve assistance solely in the form of 
contracts of insurance or guaranty, they are 
expressly exempt from the effectuating provi
sions of Title VI.507 This, however, does not 
mean that these programs may not be operated 
in a discriminatory manner or that the Federal 
agencies which administer them do not have a 
legal obligation to assure against such dis
crimination. 

Some of these programs involve assistance 
not only in the form of insurance and guar
anty, but also in the form of cash payments 
or other financial subsidies.508 These pro-

504 See ch. 1. 
... Calculations from data supplied in Questionnaire 

Response of Small Business Administration. 
506 Calculations from data supplied in Questionnaire 

Response of Farmers Home Administration. 
"°' See note 487, supra. 
"'" For example, lower income housing programs ad

ministered by the FHA, such as rent supplements; sec. 
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grams, by virtue of the payments or subsi
dies, are subject to the requirements of Title 
VI and the regulations thereunder. 

Further, in programs involving housing, 
which represent, in qollar amount, the great 
bulk of Federal insurance and guaranty pro
gram activities, most of the housing is subject 
to the nondiscriminatio_n requirements of Title 
VIII of the Civil Rights Act of 1968. In addi
tion, Executive Order 11063 directs the FHA, 
VA, and Farmers Home Administration "to 
take all action necessary and appropriate to 
prevent discrimination" in housing provided 
by loans insured or guaranteed under their 
programs.509 

The basic prohibition against discrimina
tion in these programs and the basic legal 
obligation to assure against it, imposed upon 
Federal agencies that administer them, is a 
constitutional one. Although the discrimina
tion may be practiced by private parties, such 
as lending institutions and builders, the Fed
eral involvement and the extent of Federal 
control over the way in. which these programs 
operate is so great as to place the Federal 
Government in the position of violating the 
prohibition against discrimination contained 
in the fifth amendment to the Constitution. 
Federal agencies cannot justify the persistence 
of discriminatory practices in programs of in
surance and guaranty by claiming that private 
parties, not themselves; are practicing the 
discrimination. Their failure to prevent it 
through the exercise of control available to 
them renders them constitutionally culpable. 
As the U.S. Supreme Court has stated: 
"[N] o State may effectively abdicate its re
sponsibilities by either ignoring them or by 
merely failing to discharge them...." 610 

In fact, of the ~ve agencies whose insurance 
and guaranty programs are considered in this 
section, four already have adopted require-

235, and sec. 236, involye assistance payments to lower 
income housing sponsors and homeowners, as well as 
mortgage insurance. See ch. 3 supra. Similarly, under 
HEW's program of guaranteed loans to students seek
ing higher educatio:µ, HEW pays part or all of the 
interest on the loans . 

... Executive Order 11063 (1962). 
• • Burton v. Wilmington Parking Authority, 365 U.S. 

715, 725 (.1961). For a full discussion of the con
stitutional prohibition against discrimination _in pro
grams of insur?-nce or guaranty, see Legal Appendix. 

ments against discrimination. and the fifth is 
about to do ·so.511 The manner in which these 
agencies enforce these requirements, how
ever, differs widely. None has developed the 
mechanisms necessary to enforce them with 
maximum effectiveness. 

E. Mechanisms for Nondiscrimination 
Requirements • 

The existence of a nondiscrimination re
quirement is of limited value unless the agen
cies responsible for administering the insur
ance and guaranty programs institute the 
mechanisms and procedures necessary to se
cure it in fact. They must assign sufficient 
staff to carry out this responsibility; they 
must develop procedures by which ·complaints 
of discrimination can be processed expediti
ously and fairly; they must institute review 
techniques to assure that nondiscrimination 
requirements l;tre being complied with; and 
they must develop data collection systems to 
determine whether their programs are. _reach
ing intended beneficiaries on an equitable basis. 

I. STAFFING 
Of the five agencies under consideration, 

only the Veterans Administration maintains 
civil rights staff with specific responsibility 
for programs of insurance and guaranty. The 
VA maintains a staff of two in its central of
fice who devote full time to the civil rights 
aspects of the loan guaranty program.512 Of 
the other agencies, personnel who handle other 
civil rights aspects of programs also handle 

m At the time of Commission interviews, the Small 
Business Administration indicated its intent to prohibit 
discrimination in its guaranteed loan programs. Inter
view with Arnold Feldman, Assistant Director, Office 
of Equal Opportunity, SBA, May 28, 1970. Regulations 
to this effect were subsequently published and became 
effective Aug. 1, 1970. 35 Fed. Reg. 9920 (1970). In 
two cases, FMHA and HEW's student loan program, 
insured loans are considered subject to Title VI. In 
the FMHA, the bulk of insured loans is actually made 
directly out of the Agricultural Credit Insurance Fund 
and then the notes are sold to private lenders. There
fore, the Department of Agriculture considers them 
subject to Title VI. 7 C.F.R. 15, Subtitle A, appendix 
Supp. No. 3, at 162 and Supp. No. 4, at 163. The civil 
rights obligations of FHA are embodied in Executive 
Order 11063 and have been incorporated into program 
manuals. For additional information see ch. 3. 

012 Interview with Aaron Englisher, Staff Assistant to 
Director, Loan Guaranty Service, VA, Nov. 14, 1969. 
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programs of insurance and guaranty. Thus, 
at HEW the Office for Civil Rights carries 
out this responsibility.513 At the Farmers 
Home Administration, a staff of two is main
tained in the central office to monitor all civil 
rights aspects of that agency's programs.514 

And at the Department of Housing and Urban 
Development, the departmental Office of Equal 
Opportunity carries the responsibility for as
suring nondiscrimination in FHA mortgage 
insurance programs. 515 

Thus, in most agencies, those concerned with 
administering the insurance and guaranty 
programs are divorced from civil rights re
sponsibility. Further, with the exception of 
the Department of Agriculture, which in 1969 
instituted a comprehensive training program 
for program personnel, including those of the 
Farmers Home Administration, the agencies 
do not provide civil rights training for officials 
who administer their programs of insurance 
and guaranty.516 

2. INFORMATIONAL CHANNELS 
The requirements for nondiscrimination in 

programs of insurance and guaranty must be 
made known at three levels: Federal field of
fices, intermediaries ( e.g., financial institu
tions), and prospective beneficiaries (borrow
ers). 
a. Federal Field Offices 

Information concerning nondiscrimination 
requirements is transmitted to Federal field 
offices through such devices as notices, man
uals, regulations, and instructions. Although 
all agencies transmit this information general-

013 Interview with Jerald W. Donaway, Chief, Federal 
Insured Loans Section, Office of Education, HEW, 
May 28, 1970. 

.,. Interview with William Tippins, Civil Rights Co
ordinator, FMHA, Apr. 6, 1970. 

515 As noted earlier, there currently is confusion at 
HUD as to who actually has this responsibility. See ch. 
3, supra. 

Once SBA's mechanisms concerning nondiscrimina
tion in its guaranteed loan program are in effect, SBA 
staff having overall civil rights responsibility un
doubtedly will handle civil rights for the guaranteed 
loan program. See note 511, supra. 

SBA indicated that it is planning to provide train
ing for its staff in the near future. Questionnaire Re
sponse of Small Business Administration. HEW, in 
1966 and 1967, carried on extensive training for its 
civil rights staff. See U.S. Commission on Civil Rights, 
HEW and Title VI 15, 16 (1970). 

ly to their field offices, not all provide such 
information specifically on programs of insur
ance and guaranty. For example, HEW pro
vides no information to its field offices con
cerning nondiscrimination in its student loan 
program.517 The Farmers Home Administra
tion also provides no information on nondis
crimination requirements that singles out its 
farm and home loan insurance programs.518 

The FHA, while it does provide specific infor
mation concerning nondiscrimination require
ments on most of its mortgage insurance 
programs, does not do so with respect to its 
property improvement program.519 The VA does 
provide information to the field specifically 
addressed to nondiscrimination requirements 
in its loan guaranty program.520 

b. Intermediaries 
Nondiscrimination requirements typically 

are transmitted to intermediaries involved in 
federally insured or guaranteed loan programs 
through notices and through appropriate lan
guage incorporated in application documents 
used by intermediaries. For example, under 
the HEW student loan program, the lender's 
contract of Federal loan insurance carries a 
provision for nondiscrimination certification.521 

FHA and VA commitment forms submitted 
by builders and lenders include a general no
tice that nondiscrimination is required.522 

FHA forms, however, still make no reference 
to the fact that the Federal fair housing law 

.,, Donaway interview, supra note 513. 
518 FMHA officials pointed out to Commission staff 

that a letter from the Administrator, FMHA, to all 
State directors, May 28, 1965, does point to the re
quirement on nondiscrimination in all FMHA loan pro
grams. This letter is currently being revised. Interview 
with Sylvester Pranger, Assistant Administrator, 
FMHA and other FMHA officials, Oct. 27, 1969. 

.,. An FHA official involved in this program conceded 
that no instructions or policy statements regarding 
nondiscrimination in the property improvement pro
gram had been transmitted. Interview with William B. 
Stansbery, Deputy Assistant Commissioner for Prop
erty Improvement, FHA, Jan. 30, 1970. 

"'° See e.g., VA Manual 26-5, change 10, sec. 1.10, 
1.11, 5.04.1 5.04.2 and 5.13, Oct. 30, 1969. 

""Donaway interview, supra note 513. 
"" See e.g., FHA Form 2433. In the Farmers Home 

Administration loan insurance programs, it is the 
Federal agency that actually makes the loan; there
fore, information is not transmitted to lending in
stitutions, whose role is to hold the loan. 
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prohibits discrimination in housing provided 
under its programs.523 

c. Beneficiaries 
Nondiscrimination requirements are trans

mitted to beneficiaries by way of program 
brochures which contain general statements 
that nondiscrimination .is required,524 or by 
posters in local Federal offices which contain 
similar general statements.525 In some cases, 
however, such statements do not provide guid
ance to persons, who believe they may have 
suffered discrimination, on how they may seek 
redress.526 In the case of some agencies, pro
gram brochures contain no reference to non
discrimination requirements. 527 

3. COMPLAINT PROCEDURES 
In contrast to programs covered by Title VI, 

where complaint procedures typically are 
spelled out in detail, programs of insurance 
or guaranty seldom provide specific procedures 
for processing, investigating, or resolving com
plaints. The VA is the only one of the five 
agencies that provides a specific procedure for 
the processing of complaints.528 The lack of 
specific complaint procedures in federally in
sured or guaranteed programs represents a 

"'' New FHA forms will be required in the future 
containing notification that violations of Title VIII of 
the Civil Rights Act of 1968 could result in withdrawal 
of FHA support. The new forms, however, will not be 
issued until a substantial supply of older forms, lacking 
such notification, are exhausted. As of June 1970, no 
interim notification of this requirement had been trans
mitted to intermediaries or to local FHA offices pending 
printing of the new forms. Interview with George 0. 
Hipps, Deputy Assistant Commissioner for Home Mort
gages, FHA, Jan. 30, 1970. Thus, more than 2 years 
after Title VIII was enacted into law, no notification of 
its requirements had appeared on FHA forms. 

.,. See e.g., HUD brochure, "Fixing Up Your Home"; 
VA pamphlet, "To the Home-Buying Veteran." 

••• See e.g., HUD poster, "Equal Opportunity". 
••• The HUD brochure indicates that persons ag

grieved may file suit or complain to HUD but gives no 
details on the procedure to be followed. See note 524, 
supra. On the other hand, the VA provides specific 
information on how complaints are to be filed. See 
note 524, supra and note 528, infra. 

m None of the FMHA brochures or HEW brochures 
regarding insured loans contains any mention of non
discrimination requirements. See e.g., FMHA brochure 
"Rural Housing Loans". SBA reported that no an
nouncement or poster publicizes nondiscrimination re
quirements. Questionnaire Response of Small Business 
Administration. 

1128 VA Manual 26-1, change 26, Nov; 19, 1965. 

serious deficiency. Specific complaint proced
ures that are well publicized would have sev
eral salutary effects. They would inform bene
ficiaries of their right to complain and how 
to go about having their complaint heard. 
They also would provide specific guidance to 
program officials on the proper and expedi
tious processing .of such complaints. Current
ly, complaints in most of the agencies are 
handled on an ad hoc basis. The lack of speci
fic complaint procedures is particularly un
fortunate in light of the often-relied-upon ar
gument of Federal officials, including those 
that administer insurance and guaranty pro
grams, that the lack of complaints means 
that there is no discrimination in their pro
grams.s20 

4. COMPLIANCE REVIEWS 
If systematic compliance reviews are 

a necessary ingredient to an effective enforce
ment program under Title VI, they are equally 
necessary to enforce nondiscrimination re
quirements in insurance and guaranty pro
grams, which also operate through interme
diaries. In only one instance, of those agencies 
considered, are compliance reviews carried out 
by Federal agencies that operate these pro
grams.530 Thus, enforcement of nondiscrimina
tion requirements is limited largely to reliance 
on the good faith of intermediaries, who exe
cute certifications of nondiscrimination, and 
the processing of complaints. 

5. COMPLIANCE REPORTS AND RACIAL 
AND ETHNIC DATA COLLECTION 

As in the case of Title VI, a well-developed 

"'
0 E.g., one FHA official stated that he doubted the 

existence of discrimination in his program and indi
cated that he could remember only one complaint al
leging discrimination in 22 years. Stansberry interview, 
supra note 519. See generally, ch. 3, supra. 

530 The Farmers Home Administration recently intro
duced a revised compliance review form which is ac
complished on an annual basis by district and State 
FMHA supervisors. Interview with William Tippins, 
FMHA Civil Rights Coordinator, Aug. 24, 1970. In 
some cases, compliance reviews are not conducted be
cause, although the agency may recognize the desirabil
ity of such reviews, it simply has not established pro
cedures which call for them. Interview with Samuel 
J. Simmons, Assistant Secretary for Equal Opportun
ity, HUD, Mar. 5, 1970. Also Questionnaire Response 
of the Department of Housing and Urban Development. 
In other agencies, the value or necessity of such reviews 
is not recognized. Stansbery interview, supra note 519. 
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system of compliance reports, utilizing data 
collection and analysis, can provide a substan
tial basis for identifying actual or possible dis
crimination in programs of insurance and gua
ranty. Further, through the collection of data. 
on racial and ethnic participation in these 
programs it is possible to determine whether 
program benefits are reaching intended bene
ficiaries on an equitable basis and whether the 
programs are achieving their goals. 

Although most intermediaries involved in 
programs of insurance and guaranty are in
formed of nondiscrimination requirements 
through notifications and certifications asso
ciated with application documents, none is 
required to submit reports concerning their 
compliance with these requirements to Federal 
agencies administering such programs. The 
absence of a requirement for compliance re
porting from intermediaries means that the 
Federal Government is denied one important 
mechanism for informing itself as to whether 
or not discrimination, in fact, exists. For ex
ample, Federal agencies do not know on a sys
tematic basis whether minority group applica
tions for loans by lending institutions are dis
approved at a differential rate from those of 
other applicants. The availability of such in
formation would constitute a significant 
means for implementing equal opportunity in 
federally insured and guaranteed loan pro
grams. 

Four of the five agencies-SBA, HEW, FM
HA and VA-collect some racial and ethnic 
data concerning their insurance or guaranty 
programs.531 The quality and usefulness of these 
data vary. 

For example, SBA collects monthly data 
from all of its offices on the number of appli
cations, withdrawals, and approvals in its in
sured business loan programs, by race and 
ethnic background of the applicant.532 This in
formation is fed into a computer and evaluated 
by both the civil rights enforcement staff and 
officials concerned with the minority entrepre
neurship program. FMHA also maintains de-

031 FHA does not yet collect any racial or ethnic 
data at all. HUD Secretary Romney decided in April 
1970 to collect such data on all HUD programs. Prob
lems of implementation are currently being worked out. 

=Questionnaire Response of Small Business Ad
ministration. 

tailed information on loan applications proc
essed by its offices.533 The agency did not begin 
to collect data on minority group members, 
other than Negroes, however, until this year. 
The VA gathers information concerning the 
race or ethnicity bf persons involved in the 
showing or sale of VA-owned properties.534 

VA-owned properties, however, constitute a 
small percentage of houses for which VA assist
ance is provided. HEW only collects data on 
the number of insured student loans by race 
or ethnicity.535 No data are available on the 
amounts loaned by race or ethnicity.536 

The example of one agency, the Farmers 
Home Administration, illustrates the value of 
racial data collection as a means both of de
termining civil rights compliance and evalu
ating programs to insure that program goals 
are being met. In 1965, the U.S. Commission 
on Civil Rights, in its report on Equal Oppor
tunity in Farm Programs, examined selected 
loan programs administered by the FMHA 
and found evidence of racial disparities in 
the type, amount, purpose, and supervision of 
loans made to white and Negro borrowers in 
the South.537 Shortly thereafter, the FMHA 
upgraded its racial data collection capacity by 
centralizing the collection process and utilizing 
computers in the analysis of the data. As a 
result of these improvements, the FMHA now 
has available extensive data depicting the im
pact of its loan programs on minority group 
borrowers. Armed with facts and figures es
tablishing that Negroes were not sharing equi
tably in the benefits of their programs, FM
HA officials were able to refocus their efforts 
and by 1969 the number of loans to Negroes 
in the South represented an almost 100-per
cent increase over the number of loans in 1964, 
from 11,000 to 21,000, and the total dollar 
value of such loans increased by more than 
300 percent, from $21. 7 million to $95.2 mil
lion.5as 

03
' Pranger interview, supra note 518. 

'" Englisher interview, supra note 512. 
=Questionnaire Response of the Department of 

Health, Education, and Welfare. 
.,. Donaway interview, supra note 513. 
031 U.S. Commission on Civil Rights, Equal Oppor

tunity in Farm Programs (1965). 
GlS Calculations from data supplied in Questionnaire 

Response of Farmers Home Administration. There is 
some reason to believe that the progress made by 
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IV. DffiECT ASSISTANCE PROGRAMS 

A. Introduction 
Title VI programs and programs of insur

ance and guaranty both involve intermediar
ies intervening between the Federal Govern
ment and the ultimate beneficiaries of the 
program. The Federal Government also ad
ministers programs which involve a direct re
lationship between Government and the bene
ficiaries. These direct assistance programs 
typically take the form of cash benefits, such 
as income security payments, direct loans, and 
cash subsidies. 539 

By far the largest category of direct assist
ance programs is that of income security bene
fits and payments. For example, the Social 
Security Administration (SSA) administers 
the old age and survivors insurance program 
which will pay approximately $29.7 billion in 
retirement and survivor benefits to approxi
mately 23.5 million retirees and their depend
ents in 1971.540 SSA also administers the dis
ability insurance program which will pay 
approximately $3.2 billion to more than 2.5 mil
lion beneficiaries in 1971.541 The Railroad Re
tirement Board administers similar programs 
and will pay in 1971 $1. 7 billion in benefits 
to approximately one million beneficiaries.542 

The Veterans Administration also administers 
a wide range of direct benefit and service pro
grams for more than 5 million veterans and 
their dependents (as of June 1969) which 
will amount to approximately $10 billion in 
1971.543 

Direct loans by the Federal Government will 
amount to approximately $12.4 billion in 

FMHA is not consistent throughout the Nation and 
that, although some FMHA offices have changed poli
cies, others have not. See Washington Research Project, 
"Farmers Home Administration Services to Negroes" 
(1970). 

... They also may take the form of technical assist
ance, such as that provided to farmers by the Soil 
Conservation Service. 

"'° The Budget of the U.S. Government, 1971. Special 
Analyses (1970), at 179. (Hereinafter cited as Special 
Analyses.) 

mid. 
.., Id. 
"" Id., at 27 and The Budget of the U.S. Government, 

1971. Appendix (1970), at 833. (The latter is herein
after cited as Budget Appendix). 

1971.544 For example, the Small Business Ad
ministration, in addition to its guaranteed 
business loan program, also makes direct loans 
for the establishment of small businesses. It 
is estimated that loans under this program 
will amount to more than $350 million in 
1971.545 The Farmers Home Administration, in 
a?dition to its insured loans programs, makes 
direct loans to farmers for operating and 
emergency expenses. It is estimated that such 
loans will amount to more than $400 million 
in 1971.646 

The Federal Government also provides direct 
subsidies to individuals. The primary example 
in this category are payments for the support 
of farm income. Payments in this category, 
the bulk of which are administered by the Ag
ricultural Stabilization and Conservation Serv
ice (ASCS), will amount to approximately 
$4.2 billion in 1971. 547 

In 1971, total Federal expenditures for di
rect assistance programs will amount to ap
proximately $75 billion, nearly three times 
the amount in grant-in-aid programs which 
are subject to Title VI.548 

B. Possibilities for Discrimination 
It might be expected that possibilities for 

discrimination in direct assistance programs 
are more remote than in grant-in-aid programs 
or programs of insurance or guaranty because 
the relationship between the Federal Govern
ment and the ultimate beneficiaries is a direct 

"" Direct loans involve an expenditure of Federal 
funds whereas guaranteed or insured loans involve 
only the guaranty or insurance of private investment 
against loss. See sec. III, supra. In general, the trend 
of federally assisted credit programs has been away 
from direct loans in favor of guaranteed and insured 
loans. For example, direct loans in fiscal year 1969 
amounted to $15.9 billion and guaranteed and insured 
loans amounted to $25.3 billion. In fiscal year 1971 
direct loans will amount to only $12.4 billion while 
guaranteed and insured loans will amount to $39.1 
billion. Special Analyses, supra, note 540 at 69. Eligibil
ity criteria are generally the same for both direct and 
guaranteed or insured loans. Repayment time for 
guaranteed and insured loans is generally longer. 

"" Special Analyses, supra note 540, at 69. 
••• Id. 
"" Id., at 270. Other examples of Government sub

sidies include payments by the Civil Aeronautics Board 
to air carriers and the operating differential subsidy of 
the Maritime Administration. 

"" Id., at 8, 69. 
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one and because many programs determine 
the rights of beneficiaries according to strict 
and impartial criteria. Indeed, this view is 
held by some Federal agencies that administer 
direct assistance programs and has been of
fered as justification for the failure to take 
specific steps to assure against discrimination. 
For example, the Railroad Retirement Board, 
in response to a Commission questionnaire 
concerning nondiscrimination regulations gov
erning the operation of its programs, said: 

. . . we have published no regulation prescribing 
a nondiscrimination requirement; entitlement to the 
benefits provided by the Railroad Retirement and Rail
road Unemployment Insurance Acts is a matter of 
statutory right, with any denial subject to judicial 
review in the U.S. Courts of Appeals, and there is thus 
no possibility of discrimination in the adjudication of 
benefit claims under these acts.040 

Similarly, the Veterans Administration 
said on this point: 

Nondiscrimination is not applicable in this program 
(compensation for service connected disability as well 
as for nonservice-connected disability) because of the 
nature of the benefit.""" 

There is some question, however, whether 
this confidence that direct assistance programs 
necessarily operate in a nondiscriminatory 
manner is warranted. Even though these pro
grams involve direct relationships between 
Federal officials and beneficiaries they fre
quently permit a degree of discretion and 
judgment on the part of Federal officials that 
lends itself to acts of discrimination against 
minority group beneficiaries. Even in programs 
which limit the discretion of Federal officials 
and grant benefits as a matter of statutory 
right, this right nonetheless may be under
mined. 

For example, disability benefits to veterans 
depend on the degree of disability found by 
Federal officials. These officials, by finding a 
lower degree of disability for minority group 
veterans than for majority group veterans sim
ilarly, disabled, can reduce the amount of 
benefits awarded to minority group veterans. 

04
• Information provided by the Railroad Retirement 

Board in response to a questionnaire sent by the U.S. 
Commission on Civil Rights, Nov. 2, 1969. (Data or 
information obtained from such sources will hereinafter 
he cited as Questionnaire Response of (name of 
agency).) 

"""Questionnaire Response of Veterans Administra
tion. 

By the same token, Social Security Administra
tion officials or VA officials may systematical
ly fail to advise minority group members of 
their rights under Social Security or VA bene
fit programs, thereby preventing them from 
enjoying the full benefits to which they are 
entitled. Again, Soil Conservation Service of
ficials may offer minority group farm opera
tors technical assistance of a lesser amount or 
quality than offered to majority group farmers, 
leading to lower productivity of their land. 
Further, in face-to-face dealings with minority 
applicants, Federal officials may be deliberately 
rude or may otherwise treat them in an insult
ing or degrading manner. 

These examples are not entirely hypothet
ical. There is evidence to suggest that minority 
group beneficiaries are not participating in 
some direct assistance programs on an equi
table basis. For example, the Soil Conservation 
Service, which provides technical assistance 
but no financial assistance to land owners and 
farm operators, provided one quarter more 
services on a per capita basis to whites than 
to Negroes in 1969.551 Of direct business loans 
made by SBA in 1969, 22.1 percent were made 
to minority borrowers; however, the composi
tion of economic opportunity direct loans
considerably smaller in size of average loan
was 69.9 percent minority.562 Of direct loans 
for operating and emergency expenses made 
by FMHA in 1969, Negroes received 11.2 per
cent of the operating loans and 21.1 percent 
of the emerg~ncy loans; however, the compo
sition of economic opportunity loans-again, 
of smaller average size-was 34.2 percent 
Negro.553 The ASCS agricultural conservation 

"'
1 Calculations from data supplied in Questionnaire 

Response of Soil Conservation Service. Furthermore, 
calculations from the same source revealed that only 
30.7 percent of the potential number of nonwhite farm
ers were cooperating in the soil conservation program 
compared to 52.2 percent of the white potential. 

.,. Calculations from data supplied in Questionnaire 
Response of Small Business Administration. Direct 
business loans average $22,600 but direct economic 
opportunity loans averaged only $10,830. 

"" Calculation from data supplied in Questionnaire 
Response of Farmers Home Administration. The aver
age size of operating loans received by Negroes was 
$2,226 but was $5,928 for loans received by whites. 
Such large discrepancies are caused in part by the fact 
that the size of operations is much larger for whites. 
It must also be remembered, however, that FMHA 
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program encourages farmers to install ap
proved conservation practices by sharing the 
costs with the farmers. A 1968 survey of select
ed counties showed that 34 percent of the eli
gible white operators but only 18. percent of 
the eligible black operators were participating 
in the program.554 

In the largest categories of direct assistance 
programs, those dealing with income security, 
the lack of racial. and ethnic data makes it 
impossible to determine whether minority 
group members are participating on an equi
table basis. The Commission has received com
plaints, however, alleging discriminatory treat
ment in the operation of these programs.555 

The examples cited above, both hypothetical 
and actual, suggest that discrimination in pro-

lends only to persons who cannot receive credit else
where. Thus, the extent of the differential in size of 
loans by the race of the borrowers raises the question 
as to whether or not such differentials can be explained 
away in nonracial terms. In addition, there are also 
racial discrepancies in the size of economic opportunity 
loans. The average size of such loans to whites was 
$2,281 but only $1,319 for Negroes. Size of farm op
erations bears little relation to differentials in this 
category of loans. 

"" Agricultural Stabilization and Conservation Serv
ice, "Report on Minority Group Participation in ASCS 
Programs, Committee Elections, County Office Employ
ment, and Public Meetings in 1968" (1969). The major 
decisionmaking power in ASCS is a system of indirectly 
elected three-member county committees. Although 
such committees have been in existence since the mid-
1930's, it was not until 1968 that the first Negro was 
elected to such a committee in the South. Another 
Negro was elected in 1969 making a total of two 
Negroes out of a total 4,150 county committeemen in 
the South. Nationwide, out of a total of approximately 
9,200 county committeemen, only 97 are held by minor
ity group members, with three Negroes, 20 Mexican 
Americans, 10 American Indians, and 12 Oriental 
Americans having been elected in 1969. The remain
ing 52 minority group members were elected in pre
vious years. Questionnaire Response of Agricultural 
Stabilization and Conservation Service. 

..,. For example, the Commission recently received 
complaints concerning the administration of the Social 
Security program in one southern city. The principal 
complaint concerned discourteous treatment by SSA 
office staff, such as referring to Negro applicants as 
"niggers." Other complaints allege that benefits were 
terminated without reasonable explanation and that 
SSA officials were not providing assistance to Negro 
applicants. 

grams of direct Federal assistance may be 
more of a problem than some Federal officials 
believe it is and that there is a need to insti
tute mechanisms and procedures to assure 
against it. 

C. Nondiscrimination Requirements 
There is no question that discrimination in 

direct assistance programs is in violation of 
the fifth amendment to the U.S. Constitu
tion.556 Nonetheless, although Federal agencies 
have established regulations prohibiting dis
crimination in programs involving other gov
ernmental bodies and private citizens as well, 
such as in programs regarding education, wel
fare, contract compliance, and federally as
sisted housing, they have generally failed to do 
so with respect to direct assistance programs 
in which the Federal Government itself is 
most closely involved and in which the consti
tutional mandate is clearest.557 This general 
failure to establish regulations to implement 
the constitutional obligation of nondiscrimina
tion in direct assistance programs places the 
Federal Government in the untenable position 
of imposing stricter nondiscrimination require
ments upon recipients of indirect assistance 
programs than it is willing to impose upon it
self. 

... See letter from the Deputy Attorney General to 
the Chairman of the House Judiciary Committee, Dec. 
2, 1963. "A number of programs administered by Fed
eral agencies involve direct payments to individuals. 
... [D]iscrimination in connection with them is pre
cluded by the fifth amendment to the Constitution . . ." 
See also Bolling v. Sharpe, 347 U.S. 497 (1954), where 
the U.S. Supreme Court said that racial discrimination 
by the Federal Government is "unthinkable." 

"'
1 Only one ~gency, the Department of Agriculture, 

has spoken directly to the problem of prohibiting dis
crimination in direct assistance programs. Its regula
tion, which parallels its Title VI regulation, specifically 
prohibits discrimination in direct assistance programs 
or activities by Department agencies and employees and 
establishes a complaint procedure. 7 C.F.R. 15.50. In ad
dition, VA has a general statement forbidding discrim
inatory conduct by VA employees but provides no 
procedure or mechanism for monitoring it. 38 C.F.R. 
0.735-l0(c). Some agencies, such as the Soil Conserva
tion Service, Farmers Home Administration, Veterans 
Administration (educational assistance payments) and 
HEW (medicare payments) consider some direct as
sistance programs as subject to Title VI. See sec. II, 
of this chapter, supra. 
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D. Mechanisms for Nondiscrimination in 
Direct Assistance Programs 

I. STAFFING 
No agency maintains specific staff assigned 

to implement and enforce nondiscrimination 
in direct assistance programs and activities. 
Where responsibility for nondiscrimination in 
these programs is recognized, either explicitly 
or implicitly, it is often carried out by per
sonnel identified as Title VI staff.558 Further, 
few agencies administering direct assistance 
programs have engaged in civil rights training 
specifically designed by the agencies to meet 
their needs.559 Even where civil rights training 
has been conducted, direct assistance has been 
incidental to other areas covered. 

2. INFORMATIONAL CHANNELS 
Agencies administering direct assistance 

programs, while frequently issuing general 
directives concerning the need for fairness 
and impartiality, have been almost uniformly 
silent on providing information concerning re
quirements of nondiscrimination. The program 
regulations of the VA are case in point. The 
VA rating schedule guidelines concerning the 
degree of compensation for disability ·have re
mained unchanged since 1945. They contain 
the following statement: 

The rating official must not allow his personal feeling 
to intrude; (veterans attitudes) should not in any in-

=See discussion of Title VI organization and staffing, 
sec. II of this chapter, supra. In agencies which do not 
operate Title VI programs, such as the Social Security 
Administration and the Railroad Retirement Board, or 
where the majority of programs are not subject to Title 
VI, such as the VA, there is no staff and there are no 
specific procedures for enforcing nondiscrimination in 
direct assistance programs. ASCS, where the majority 
of programs are direct assistance, is an exception. In 
ASCS, there is one full-time person assigned to both 
Title VI and non-Title VI matters. 

... Two exceptions are HEW and the Department of 
Agriculture. Both have provided civil rights training 
developed for their own needs. In 1966-67, HEW con
centrated on compliance training for its civil rights 
staff. Agriculture, in 1969-70, undertook a program 
concentrating on sensitizing program officials to minor
ity group concerns. USDA agencies have not generally 
included compliance training in their program, how
ever. SBA has indicated that it has conducted training 
for its own civil rights staff and plans to provide 
training to program officials as soon as a training 
program can be developed. Questionnaire Response of 
Small Business Administration. 

stance influence the officer in the handling of the 
case.""' 

The guidelines make no specific reference to 
racial attitudes or discrimination, nor do they 
even inform VA officials that racial discrim
ination is prohibited.561 Similarly, information 
to beneficiaries of VA direct assistance pro
grams does not include notification of nondis
crimination policies.562 In contrast, ASCS, 
through pamphlets, posters in local offices, and 
handbooks of instruction to local office em
ployees, has attempted to communicate some 
information on nondiscrimination require
ments in its programs.563 Although no non
discrimination requirement exists in programs 
administered by the Social Security Adminis
tration, that agency reported several steps it 
has taken to provide nondiscriminatory treat
ment in its programs.564 

""° Letter from Rufus H. Wilson, Chief Benefits Di
rector, VA, to Staff Director, U.S. Commission on Civil 
Rights, Jan. 8, 1970, at item 8. 

""
1 Id. Interview with Frank Williams, Deputy Di

rector, Compensation, Pensions and Education Services, 
VA, Nov. 13, 1969. 

062 "Veterans (and other claimants) are routinely 
furnished with data on appellate rights from a decision 
on an issue of a basic benefit administered by the VA. 
The standard language does not include any reference 
to race, color, or national origin." Questionnaire Re
sponse of Veterans Administration. 

""'An ASCS pamphlet, "Vot~ for Farmers of Your 
Choice," does not mention nondiscrimination or equal 
opportunity, but clearly communicates the idea of in
tegrated committee meetings and services through 
pictures showing white and Negro farmers together. 
An ASCS poster, "Equal Opportunity," July 11, 1966, 
required to be posted in all local ASCS offices, specifi
cally refers to equal opportunity program participation 
and employment as well as giving specific guidance on 
filing a complaint. The ASCS Handbook 5-CA "Basic 
County Administrative Management," contains sections 
establishing requirements that officials not participate 
in segregated meetings as well as nondiscrimination 
clauses in leasing of space and facilities. Other hand
books prescribe equal employment opportunity, civil 
rights reviews, and nondiscriminatory conduct of elec
tions. See also ASCS Handbooks 6-CA and 7-CA. 

,... The steps include: attempting to i??,sure that all 
facilities used are equally available to all; conducting 
special programs to insure that all who may be entitled 
to benefits are aware of their rights; and opening offices 
in areas to insure easy access by minority group mem
bers. Questionnaire Response of Social Security Ad
ministration. No additional information as to how 
these steps were being carried out was provided. 
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3. COMPLAINT PROCEDURES 
Although many Federal officials concede the 

weakness of agency positions with respect to 
the state of civil rights enforcement in direct 
assistance programs, they contend that dis
crimination is not a problem in such pro
grams and point to the absence of specific 
complaints to support their contention.565 Given 
the inadequacies of present mechanisms for 
facilitating the filing and processing of dis
crimination complaints in direct assistance 
programs, this evidence appears extremely 
weak. In many cases, however, there have been 
substantial numbers of discrimination com
plaints.566 

In addition, the way in which some agencies 
handle civil rights complaints leaves much 
room for improvement. For example, in the 
Veterans Administration, the Contact and Ad
ministration Service maintains written com
plaint procedures but they are not used as an 
instrument for enforcing nondiscrimination. 
The complaint procedure calls upon VA at
torneys in local field offices to record the com
plaint and attempt to advise the veteran on 
all remedies available to him.567 VA officials 
told Commission staff that no complaints had 
been referred to Washington and that only six 
complaints had been made nationwide during 
the first 10 months of 1969.568 These officials 
had made no inquiry into the nature of the 
complaints, keeping a record only of the num
ber that had been processed at the local of
fices. 569 

11<!5 Interview with Rufus H. Wilson, Chief Benefits 
Director, Department of Veterans' Be11efits, VA, Nov. 
20, 1969; interview with William R. Van Dersel, Dep
uty Administrator for Management, SCS, Nov. 4, 
1969. 

... The U.S. Commission on Civil Rights annually re
ceives more than a thousand complaints alleging denial 
of ~qual protection of the laws. Many of these com
plaints regard Federal assistance programs and, of 
these, a substantial number regard direct assistance 
programs, such as veterans' benefits and services, farm 
payments, loans, and the like. It is likely that the com
plaints which come to the attention of the Commission 
represent only a small proportion of the complaints re
ceived by the Federal agencies themselves. 

'"
1 DVB Circular 20-68-13, app. D (revised Nov. 18, 

1969). 
""'Interview with John G. Miller, Director, Contact 

and Administration Services, VA, Nov. 14, 1969. 
'"'Id. 

In many cases, agency procedures do not 
provide specific guidance as to how such com
plaints are to be investigated.570 The usual pro
cedure is to refer the complaint to a field 
level program official with instructions to look 
into the matter and prepare a report.571 Further, 
when program officials are used to conduct com
plaint investigations, they are seldom trained 
in complaint investigation techniques. 572 Rarely 
does an individual complaint trigger a program 
compliance review to determine if the com
plaint is unique· or possibly part of a wider 
pattern.573 

Officials of the Agricultural Stabilization 
and Conservation Service, for example-an 
agency of the Department of Agriculture 
which administers programs for the mainte
nance and stabilization of farm income which 
total more than $4 billion or two-thirds of the 
net expenditures of the Department of Agri
culture-conceded to Commission staff that a 
considerable number of "program irregulari
ties," dealing mainly with landlord-tenant re
lations, had been found in investigating civil 
rights complaints.574 They added, however, 
that no finding of discrimination had ever 
been made.575 They further stated that it was 
difficult to make a finding of discrimination 
unless a particular complaint was found to be 
part of a pattern. When asked if ASCS had 
attempted to determine if such patterns exist
ed, the officials admitted that in only a limited 
number of instances had such an attempt been 
made.576 

• 
10 Williams interview, supr11 note 561. Interview with 

H. Eugene Harker, Dire::tor, Administration Division, 
Federal Crop Insurance Corporation, USDA, Oct. 28, 
1969. Interview with Dr. H. C. Kretzschmar, Assistant 
Chief Medical Director, Department of Medicine and 
Surgery, VA, Nov. 24, 1969. Exceptions to this exist 
in SBA and the work of the Office of Inspector General 
in USDA. Questionnaire Responses of Small Business 
Administration and Department of Agriculture. 

m Interview with Victor B. Phillips, Assistant to the 
Administrator, ASCS, Oct. 29, 1969. Miller interview, 
supra note 568. 

.,. Interview with Marjorie Quandt, Director, Medical 
Administrative Services, Department of Medicine and 
Surgery, VA. Nov. 24, 1969. 

"" Phillips interview, supra note 57i. Interview with 
William B. Seabron, Assistant to the Secretary, USDA, 
Oct. 12, 1969. 

"'Phillips interview, supra note 571. 
.,. Id. 
or• Id. 

261 



4. COMPLIANCE REVIEWS 
As in the case of programs of insurance 

and guaranty, compliance reviews generally 
are not conducted in direct assistance pro
grams.577 Many Federal agencies administering 
direct assistance programs conduct administra
tive or financial reviews of their programs, 
but these do not include questions which would 
provide reviewers with information on the non
discriminatory operation of the programs.578 

The single exception to this is the auditing 
activity of the Office of Inspector General in 
the Department of Agriculture, which has in
corporated civil rights compliance reviews into 
its regular program audits.579 

5. RACIAL AND ETHNIC DATA COLLECTION 
As noted earlier, the most effective and per

haps the only accu!'ate way to measure the 
relative impact of direct assistance programs 
upon individual beneficiaries and to assure that 
equal opportunity policies are in fact working, 
is to collect and use racial and ethnic group 
data. Such information can help determine 
whether minority group recipients are being 
reached in proportion to their need and if 
program objectives are being achieved. 

Racial and ethnic data collection among 
Federal agencies administering direct assist
ance varies widely. Some agencies collect such 
information and use it to measure the nondis
criminatory operation of their program.580 

Others collect such information but do not 

'" Questionnaire Response •of Railroad Retirement 
Board. Williams interview, supra note 561; Miller in
terview, supra note 568; Phillips interview, supra note 
571. 

0
" Kretzschmar interview, supra note 570; interview 

with John McGovern, Chief, Manpower Utilization and 
Standards, Department of Medicine and Surgery, VA, 
Nov. 24, 1969. 

"'
0 The Office of Inspector General, USDA, conducts 

more than 5,000 audits annually. In 1968, it added a 
section regarding civil rights to its regular audit guides 
for major programs. USDA, Office of Inspector General, 
"Audit Guide for Civil Rights Activities" 7050.1, March 
1968. 

050 E.g., both SBA and FMHA collect racial and 
ethnic data regarding direct loans and use such infor
mation to evaluate whether minority groups are re
ceiving an equitable share of such loans. FMHA also 
collects data on the socioeconomic characteristics of its 
borrowers and can measure the economic impact of its 
loans upon beneficiaries. 

use it effectively.581 Still others collect no racial 
data at all.582 

Many agency officials interviewed expressed 
confidence in the nondiscriminatory operation 
of their direct assistance programs, despite 
the lack of adequa~e data to demonstrate it.583 

. They based their confidence either on their long 
experience with the programs which, in their 
view, enabled them to sense whether or not 
such problems existed; 584 from the absence cf 
complaints alleging discrimination; 585 or on 
program quality control mechanisms which, 
though not directed toward the specific ques
tion of nondiscrimination, were thought to as
sure that all other program requirements 
were being satisfied. 586 General program famil
iarity and lack of complaints, however, are 
unreliable indicators of the actual state of 
affairs with respect to the nondiscriminatory 
operation of programs. While familiarity with 
program operations undoubtedly provides an 
official with a certain intuitive feeling for 
overall operations, it cannot be depended upon 
as an accurate, much less specific, measure of 
the existence or absence of discrimination. 
Similarly, lack of complaints alleging discrim
ination is no assurance that discrimination 
is not present. It might equally reflect such 
factors as the unavailability of appropriate 
mechanisms for exposure of complaints or 
reluctance on the part of beneficiaries to com-

=E.g., SSA has the capacity for distinguishing the 
number of beneficiaries of its programs by race and 
ethnicity but apparently does not evaluate such infor
mation as a means of assessing the impact of income 
security programs upon minority group beneficiaries. 
Similarly, although ASCS collects racial and ethnic 
data on program participants, it did not begin to use 
such information for measuring nondiscrimination in 
its programs until quite recently. 

.., E.g., VA collects no racial data on beneficiaries of 
its direct assistance programs. Neither does the Rail
road Retirement Board. 

083 Questionnaire Response of Social Security Admini
stration; Wilson interview, supra note 565; Interview 
with Dr. Joseph Samler, Chairman, Vocational Rehabili
tation Board, VA, Nov. 14, 1969. 

""Interview with James W. Stancil, Chairman, Board 
of AJ>f>eals, VA, Nov. 19, 1969. Interview with Frank J. 
Frankina, Director, Legal and Legislative Staff, Depart
ment of Medicine and Surgery, VA, Nov. 24, 1969. 

""'Williams interview, supra note 561; Miller inter
view, supra note 568. 

0
"" Samler interview, supra note 583; Van Dersal in

terview, supra note 565. 
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plain. By the same token, quality control mech
anisms which are not specifically directed 
toward the discovery of problems which might 
reflect discriminatory treatment or patterns 
of discriminatory program operations can only 
reveal the existence of such problems on an 
accidental basis. In short, there are no reliable 
substitutes for the collection and use of racial 
and ethnic data as a means of informing pro
gram administrators of the impact of their 
programs on minority group beneficiaries. 
Few agencies, however, collect these data. 

For example, the Veterans Administration, 
third largest of all Federal agencies in terms 
of civilian employment and an agency which 
administered a budget of more than $8.7 bil
lion in 1969 for a wide range of program serv
ices and benefits to more than five million vet
erans and dependents, collects no racial or 
ethnic data regarding participation in program 
benefits with the exception of its relatively 
minor housing loan guaranty program. In in
terviews with Commission staff, VA officials 
repeatedly asserted that they were confident 
that veterans and their dependents suffered 
no discrimination. Yet, when pressed as to 
the basis of their judgment, they were unable 
to support their contention with any degree 
of persuasion. 587 There are, in fact, indications 
that minority group veterans may not be re
ceiving important VA services such as educa
tional and employment assistance, vocational 
rehabilitation, and counseling and social work 
services, which are as responsive to their needs 
as compared to services received by majority 
group veterans. 588 

.. 
1 The primary basis for their assertion of nondis

crimination in VA programs was the absence of com
plaints. Commission staff inquired if any systematic 
program review involving racial and ethnic data was 
used. All responses were in the negative. Commissio'n 
staff then inquired; "How, in the absence of such an 
affirmative process, could such disclaimers be made 
with certainty?" VA officials conceded that they could 
not really be certain whether discrimination occurred 
in their benefits programs. Wilson interview, supra note 
565; Samler interview, supra note 583; Williams in
terview, supra note 561; Miller interview, supra note 
568; Kretzchmar interview, supra note 570 . 

... A recent Bureau of the Budget survey of Veterans 
Administration services to returning Vietnam veterans 
found sufficient indication of problems among minority 
group veterans as to raise the question of whether they 
are being reached and served equally. Bureau of the 

V. SUMMARY 

The Federal Government maintains a .large 
number of. federally assisted programs, many 
of which are aimed at meeting key social and 
economic problems of the American people
housing, education, health, job training, eco
nomic development. These programs fre
quently take the form of benefits flowing di
rectly from the Federal Government to the 
individual beneficiary, such as social security 
payments, Small Business Administration 
business loans, and farm support subsidies. 
Other Federal programs involve one or more 
intermediaries, and program benefits reach in
dividual beneficiaries indirectly, through the 
intermediaries. Some of these indirect assist
ance programs take the form of cash disburse
ments-grants or loans-which go to inter
mediaries to be used for specified program 
purposes, as in the case of urban renewal and 
Federal aid to education. In other instances, 
the indirect assistance is in the form of Federal 
insurance or guarantees of loans for specific 
pu~poses made by private !ending institutions, 
as m the case of VA housmg loan guarantees 
and HEW student loan insurance. 

All three forms of Federal program assist
ance carry prohibitions against discrimina
tion. In direct assistance programs, which in
volve only the Federal Government and the 
individual beneficiaries, the fifth amendment 
to the Constitution clearly prohibits racial or 
ethnic discrimination by Federal officials who 
administer these programs. In indirect assist
ance programs that operate through Federal 
insurance and guarantees of loans made by 
intermediaries, the constitutional prohibition 
against discrimination applies with equal 
force. In indirect assistance programs involv
ing loans or grants, this constitutional prohi
bition is strengthened by legislation-Title VI 
of the Civil Rights Act of 1964. Although Fed
eral agencies that administer these programs 
of direct and indirect assistance have generally 
recognized the legal principle of nondiscrim
ination, the manner in which they have sought 

Budget, A Survey of Socially and Economically Dis
advantaged Vietnam Era Veterans (November 1969); 
See also, James Fendrich and Michael Pearson, "Dif
ficulties of Adjustment and Alienation Among Black 
Veterans" (March 1970 working paper). 
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to translate the principle into operating practice 
in the administration of their programs varies 
widely. In the case of Title VI, some agencies 
have made efforts to enforce nondiscrimination 
requirements aggressively, but in no case have 
Federal agencies implemented these nondis
crimination requirements with maximum eff ec
tiveness. 
Title VI and Federally Assisted Programs 

Title VI of the 1964 Civil Rights Act has 
great potential for eliminating discrimination 
throughout the country. The loan and grant 
programs subject to its provisions affect the 
lives of most Americans and are of vital im
portance to the Nation's social and economic 
growth. Community development programs, 
such as urban renewal and Federal aid for the 
construction of highways, are necessary to the 
orderly development of cities and metropolitan 
areas. Federal aid for education is playing an 
important role in the effort to assure quality 
education for the Nation's children. Federal 
programs of health and welfare are needed 
to assist in caring for those who are infirm 
and indigent. Through these programs, sub
stantial leverage is afforded to attack the prob
lem of racial and ethnic discrimination on a 
broad front. Title VI provides Federal depart
ments and agencies with strong authority to 
make use of this leverage. Thus far, however, 
the Federal effort under Title VI has failed to 
match the law•~ promise. 

The mechanisms developed by Federal agen
cies with Title VI responsibilities have glaring 
deficiencies. For example, as of June 1970, 
some agencies with programs subject to that 
law, had not yet issued regulations to effect 
its provisions. 

In addition, there are inconsistencies in the 
way agencies view the scope of their responsi
bilities under Title VI. Uniformity of interpre
tation has not yet been achieved even with 
respect to the meaning of basic statutory 
terms, such as "Federal financial assistance,'' 
"program or activity,'' or "discrimination." 

In addition to the problem of lack of uni
formity and inconsistent interpretations by 
agencies with Title VI responsibilities, there 
are a number of deficiencies common to nearly 
all Title VI agencies. All are severely handi
capped by a lack of sufficient staff to carry out 
Title VI responsibilities adequately. In most 

agencies, the official in charge of Title VI com
pliance has relatively low status, as measured 
by title, grade, authority, and relative position 
within the administrative hierarchy. In some 
instances, Titl~ VI duties are secondary to other 
functions and are shared with program man
agers over whom the Title VI officers have no 
authority. Rarely do agencies conduct training 
programs for civil rights or program personnel 
to assist them in developing the knowledge and 
awareness necessary to carry out effective 
Title VI compliance programs. In those cases 
where training programs are conducted, they 
tend to be superficial and inadequate. 

The methods agencies have devised for 
achieving and monitoring compliance with 
Title VI requirements have had serious weak
nesses. Undue reliance has frequently been 
placed on paper assurances, with no attempt 
made to review the actual compliance status 
of the recipients. In the case of at least one 
agency a number of recipients have never even 
submitted assurances. 

Further, although Title VI regulations pro
vide for submission of compliance reports by 
recipients to assist agencies in determining 
their compliance status, few agencies have 
made adequate use of this important monitor
ing device. In some cases, recipients of Fed
eral aid have never been asked to furnish com
pliance reports or to provide information 
showing racial or ethnic participation in their 
programs. In others, where such information 
is provided, the data lack sufficient detail to 
be of real use as a means of determining com
pliance. Many reporting systems which other
wise are adequate are rendered ineffective be
cause information is elicited too infrequently 
( e.g., every second or third year). 

Of those agencies which have developed good 
compliance reporting systems most have not 
developed the capacity to utilize the data col
lected to its fullest potential. Few agencies 
follow up on the information revealed in com
pliance reports by conducting onsite reviews 
of recipients' facilities and services to deter
mine the actual state of compliance. Some 
agencies never have conducted a single onsite 
review of any of their recipients. No agency 
has reviewed more than a small fraction of 
its recipients and many of the reviews that 
have been conducted have been superficial or 
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otherwise lacking in thoroughness. Frequently 
persons assigned to conduct field reviews for 
purposes of Title VI compliance are drawn 
from program bureaus and lack any Title VI 
training. Further, to the extent compliance 
reviews are conducted, they are almost always 
conducted well after the funds are committed 
and the program is underway. In many cases, 
it is then too late for effective corrective action 
to be taken. For example, a water and sewer 
line planned and constructed so as to bypass 
those areas where minority families are heav
ily concentrated cannot easily be altered once 
it is built, nor can the configuration of a fed
erally aided highway, which effectively seals 
off centers of minority population from the 
rest of the community, readily be changed 
after it is completed. 

Another problem common to most agencies 
with Title VI responsibilities has been their 
passive approach to implementation. Most rely 
heavily on receipt of complaints as the prin
cipal indicator of compliance. The way they 
carry out their responsibility for complaint 
processing, moreover, leaves much to be de
sired. Inordjnate delays in investigating com
plaints are commonplace. In some instances, 
complaint 'investigations are not performed 
adequately. Sometimes agencies fail to conduct 
any investigation at all. 

One of the strengths of Title VI lies in the 
strong sanctions available to Federal depart
ments and agencies to bring about compliance. 
Among the available sanctions is termination 
of Federal financial assistance. It has rarely 
been used. Rather, many agencies have placed 
sole reliance on voluntary compliance as the 
means of ending discrimination in their pro
grams. Protracted negotiations with noncom
plying recipients have taken place, some
times extending over a period of several years, 
while Federal funds continue to flow. In most 
instances where the sanction of fund termina
tion has been used, it has been imposed only 
after a prolonged course of investigation, ne
gotiation, hearing, and appeal and review, dur
ing which time discriminatory practices have 
often continued unabated. Further, the 
mechanism of judicial enforcement, intended 
to be used in addition to the administrative 
procedure leading to fund termination, is cur
rently being used instead of the administration 

procedure, thus further weakening the force 
of Title VI. 

Because Title VI involves well over 20 Fed
eral departments and agencies and covers 
some 400 Federal loan and grant programs, 
coordination of agency efforts is of particular 
importance. It has been inadequate. 

Under Executive Order 11247, 'the Depart
ment of Justice is vested with responsibility 
for coordinating and supervising enforcement 
of Title VI. The Department consistently has 
failed to devote adequate manpower or re
sources to the task. Over the years, Title VI 
coordination has become increasingly periph
eral to the work of the Department. Originally, 
this responsibility was carried out by a Special 
Assistant to the Attorney General, who re
ported directly to the Attorney General. Now 
it is carried out by a relatively junior attorney, 
who directs a small unit within the Civil Rights 
Division. He reports to a junior Deputy As
sistant Attorney General. Further, the De
partment of Justice views its Title VI responsi
bility narrowly, focusing on litigation rather 
than on assuring effective administrative 
enforcement by various Federal agencies. 
Liaison with agencies is maintained primarily 
on an ad hoc basis. The inconsistencies in 
agency interpretations of their responsibilities 
under Title VI and the general inadequacy of 
agency compliance programs can be attributed, 
at least in part, to the failure of the Depart
ment of Justice to carry out its coordination 
responsibility with maximum effectiveness. 
Programs of Insurance and Guaranty 

Federally insured and guaranteed loan pro
grams constitute a significant economic benefit 
for millions of persons in the United States. 
They involve assistance in such key areas as 
housing, education, business entrepreneurship, 
and agriculture. In terms of dollar value alone, 
these programs will amount to some $40 billion 
in fiscal year 1971. Although programs of in
surance and guaranty, like Title VI programs, 
generally operate through intermediaries in
tervening between the Federal Government 
and individual beneficiaries, these programs 
are expressly excluded from coverage under 
Title VI to the extent they involve assistance 
solely in the form of insurance or guarantees. 
Despite this exemption from Title VI coverage, 
discrimination in programs of insurance and 
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guaranty is prohibited by the fifth amendment 
to the Constitution. Further, most agencies 
that operate these programs are prohibited 
from practicing or permitting discrimination, 
either by Presidential Executive order or by 
regulations which they have issued. The en
forcement mechanisms established by these 
Federal agencies, however, have not been ade
quate to assure compliance with their nondis
crimination requirements. For example, no 
agency requires compliance reports from inter
mediaries such as lending institutions. The 
racial and ethnic data concerning program 
participation that agencies collect themselves 
are frequently inadequate to inform the agen
cies whether minority group beneficiaries are 
participating on an equitable basis. None of the 
agencies conducts affirmative compliance re
views to determine firsthand whether inter
mediaries are following ~ndiscriminatory 
policies and practices. Sole reliance for en
forcement most frequently is placed on com
plaint procedures. These procedures have 
rarely been made formal, nor have specific 
guidelines been set down governing investiga
tions and resolution of complaints. Further, 
little information is provided to the public or 
to Federal officials responsible for assuring 
compliance with nondiscrimination require
ments concerning the existence of these re
quirements or the procedure to be followed 
when discrimination occurs. 

If the mechanisms established to enforce 
Title VI have been inadequate, the civil rights 
enforcement mechanisms for programs of in
surance and guaranty are in a barely rudi
mentary stage. 
Direct Assistance Programs 

Direct assistance programs-those in which 
Federal benefits flow directly to individual 
beneficiaries-involve benefits, such as social 
security, business loans, and assistance to 
veterans, which are of importance to many 
Americans. In terms of dollar value, they will 

amount to some $75 billion in fiscal year 
1971, three times as much as the amount rep
resented by grant-in-aid programs covered by 
Title VI. 

Discrimination in direct assistance pro
grams clearly is prohibited by the fifth amend
ment to the Constitution. Unlike indirect 
assistance programs involving loans, grants, in
surance, or guarantees where statutory and 
administrative procedures and requirements 
have been established to prevent discrimina
tion by public and private program intermedi
aries, almost no action has been taken to 
implement nondiscrimination requirements in 
direct assistance programs. Congress has not 
addressed itself to the problem of discrimina
tion in these programs, nor has the President 
or the agencies that operate these programs 
tak~n any significant action to assure against 
such discrimination. Thus, the Federal Gov
ernment is in the position of holding itself to 
a lesser standard of nondiscrimination en
forcement that it imposes on others. 

These programs, which operate without in
termediaries, frequently limit the discretion of 
Federal officials in determining the rights of 
beneficiaries. Hence the opportunities for dis
crimination here are somewhat more remote 
than in programs of indirect assistance. Never
theless, the opportunities do exist and charges 
of discrimination have been made. 

Currently, little in the way of mechanisms 
exists to assure equal opportunity in direct as
sistance programs. Compliance reviews are not 
conducted. Data on racial and ethnic partici
pation frequently are not collected at all, and 
when collected, are not adequately used. There 
also are no complaint procedures specifically 
concerned with racial or ethnic discrimina
tion, nor are personnel given special guidance 
on how such complaints are to be investigated 
or what steps should be taken to eliminate 
discrimination when found. 
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CHAPTER 5 

REGULATED INDUSTRIES AND CIVIL RIGHTS 

I. Introduction 

Many of the Nation's largest business en
terprises are subject to close Federal regula
tion and supervision. They are members of 
industries which Congress has deemed of suf
ficient public importance to warrant creation 
of independent agencies to oversee their ac
tivities, pursuant to specific rules and regula
tions. 

Many of these business enterprises require 
Feq.eral licenses in order to conduct business 
at all and, because of the limited number of 
licenses granted, enjoy, in a sense, a federally 
protected monopoly position. For example, 
radio - and television stations, telephone com
panies, and other communications enterprises 
are licensed and regulated by the Federal Com
munications Commission (FCC). Railroads, 
motor carriers, freight forwarders, and other 
common carriers are licensed and regulated by 
the Interstate Commerce Commission (ICC), 
the oldest of the regulatory agencies. Hydro
electric plants and natural gas companies are 
licensed by the Federal Power Commission 
(FPC). In addition, many electric power com
panies are regulated by the FPC. Those in the 
business of providing air transportation are 
regulated by the Civil Aeronautics Board 
(CAB) and they may only operate on routes 
as approved by CAB. 

In other industries, although individual com
panies are not licensed by the Federal Govern
ment, their activities, nonetheless, are subject 
to close Federal regulation. For example, those 
in the shipping business are regulated by the 
Federal Maritime Commission (FMC). 

These Federal agencies are charged with re
sponsibility_ for regulating specific industries, 
such as power, communications, and transpor
tation. Other agencies have regulatory respon-

sibilities that cut across industry lines. For 
example, the Federal Trade Commission 
(FTC) has major responsibility for protecting 
consumers and enforcing antitrust laws, re
gardless of the industry involved. The Securi
ties and Exchange Commission (SEC) has the 
responsibility to provide protection for inves
tors and the public in securities transactions, 
without regard to the industry to which the 
company involved belongs. The overriding cri
terion governing the activities of these regula
tory agencies is the public interest. 

There are civil rights issues involved in the 
activities of these regulated industries and 
there are ways in which the agencies, charged 
with responsibility for regulating them, can 
contribute significantly to furthering the cause 
of equal opportunity. Under Title VII of the 
Civil Rights Act of 1964, all business enter
prises, with 25 or more employees, including 
most members of regulated industries, are re
quired to follow equal employment policies. 
Further, to the extent that regulated busi
nesses are Government contractors, they also 
are subject to equal employment opportunity 
requirements by virtue of that status.1 Beyond 
the requirements imposed on Government con
tractors and other employers, members of 
regulated industries, because of the unique fed
erally protected status that many of them en
joy, should feel a special obligation to further 
the cause of the key national policy of equal 
employment opportunity. In view of the size 
and resources of many of these regulated busi
nesses, affirmative efforts to employ and up
grade minority group members could contrib
ute significantly to furthering this cause. By 

1 Executive Order 11246 (1965) prohibits d:scrimina
ation by all Government contractors and requires the 
adoption of affirmat\ve programs to promote greater 
employment opportunities for minority group members. 
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the same token, action by the regulatory agen
cies to require and promote equal employment 
opportunity in the industries they regulate 
could also contribute significantly to the 
achievement of this national goal. 

In addition to the issue of equal -employment 
opportunity, which is common to all industries, 
special opportunities for facilitating the goal 
of increased minority entrepreneurship are 
available to certain of them. Some, such as 
shipping and airlines, require such large cap
ital investments as to preclude the possibility 
of all but a very small number of minority 
group entrepreneurs from even applying for 
entrance. Other regulated industries, such as 
those involving communications and motor 
transportation, require relatively small capital 
investments and offer excellent opportunities 
for minority entrepreneurship. For example, 
the cost of operating a radio station or a truck
ing company, while considerable, is not so pro
hibitive as to bar minorities, solely on a fi
nancial basis, from entering this aspect of the 
business world. In view of the authority of 
the regulatory agencies concerned (FCC and 
JCC, respectively) to determine, through their 
licensing power, who may conduct business in 
these industries, a special opportunity is pro
vided to promote minority business ownership. 
With respect to the radio and television in
dustries in particular, greater minority group 
participation in ownership and operation 
could substantially increase understanding and 
sensitivity on the part of the majority com
munity to the social and economic injustices 
that underlie the unrest of the minority 
groups. 

Discrimination in the provision of services 
by the regulated business is another civil 
rights issue with which these industries and 
the agencies that regulate them should be con
cerned. For example, discrimination and segre
gation by railway and bus companies, regu
lated by the ICC, or by air carriers, regulated 
by the CAB, is unlawful, but instances of such 
discrimination and segregation continue to ap
pear. Recreational facilities provided at hydro
electric projects, licensed and regulated by the 
FPC, may be operated on a racially discrim
inatory basis, even though such discrimination 
is unlawful. More subtle issues may arise with 
respect to the provision of services on a non-

discriminatory basis. Railroad and b1Js routes 
may be designed for the convenience of the 
majority group alone, and recreational facil
ities may be located in a manner that effec
tively excludes use, by minority group members 
or may be of a kind (boating marinas, for ex
ample) that would appeal mostly to the more 
affluent. 

These are some of the civil rights issues 
with which members of regulated industries 
and the agencies that regulate them should be 
concerned. In this chapter, the policies and 
practices of the following major regulato1·y 
agencies will be examined to determine their 
current and potential role in furthering the 
cause of equal opportunity: 

Interstate Commerce Commission (ICC) 2 

Federal Trade Commission (FTC) 3 

Federal Power Commission (FPC)¼ 
Securities and Exchange Commission 

(SEC) 5 

Federal Communications Commission 
(FCC) 6 

Federal Maritime Commission (FMC)· 

2 The ICC, the oldest of the regulatory agencies, was 
created in 1887, and charged with responsibility of 
regulating interstate railroad transportation. Through
out the years the responsibilities of the ICC have ex
panded. It now also exercises regulatory responsibility 
over motor carriers, inland water carriers, and freight 
forwarders. 

3 The FTC was created by Congress in 1914, under 
the Federal Trade Commission Act. Its regulatory 
duties are divided between direct consumer protection 
and enforcement of antitrust laws. 

• The FPC was created in 1920, under the Federal 
Water Power Act and given responsibility to issue 
licenses for non-Federal hydroelectric projects. The 
agency now also has responsibility for regulating the 
interstate transmission of electricity and the interstate 
transportation and sale of natural gas. 

• The SEC was created in 1934, under the Securities 
Exchange Act. The laws administered by the SEC 
relate to fields of securities (stocks) and finance, and 
seek to provide protection for investors and the public 
in securities transactions. 

• The FCC was created in 1934, under the Commun
ications Act. It has responsibility for regulating inter
state and foreign communication by radio, television, 
wire, and cable. 

7 The FMC was created by Congress in 1961, with 
responsibility to regulate waterborne foreign and do
mestic offshore commerce and to assure that American 
international trade is open to all Nations on fair and 
equitable terms. In contrast to the Federal Maritime 
Administration of the Department of Commerce, which 
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Civil Aeronautics Board (CAB) 8 

II. EQUAL EMPLOYMENT 
OPPORTUNITY IN REGULATED 

INDUSTRIES 

Of the seven regulatory agencies under dis
cussion, four-FPC, ICC, CAB, and FCC
have the capacity to play a significant role in 
expanding job opportunities for minority 
group members in specific industries.9 The in
dustries they regulate-power, surface trans
portation, airlines, and communications-offer 
a valuable sour~e of skilled, high-paying jobs. 
Currently, minority group members are grossly 
underrepresented in all of these industries. In 
many cases, there is evidence to suggest that 
their underrepresentation is not entirely ac
counted for by factors such as lack of training 
but, rather, is the result of discriminatory 
practices. 

A. The Industry Record 

I. THE POWER INDUSTRY 
The Equal Employment Opportunity Com

mission's report on employment patterns in 
the power industry for 1966-67 showed that 
the record of this industry in employing mi
norities lagged far behind that of other in
dustries. Only 3.7 percent of the industry jobs 
were held by blacks-the lowest percentage 
among major industries. Spanish surnamed 
Americans accounted for only 1 percent of the 
jobs. In addition, black and Spanish surnamed 

has the responsibility to promote and subsidize Amer
ican shipping trade, the FMC only regulates such trade. 

8 The CAB was created by Congress in 1958, under 
the Federal Aviation Act with the responsibility to 
promote and regulate interstate air transportation. 

For a discussion of financial regulatory agencies,. see 
ch. 3, supra. 

• Neither the FTC nor the SEC regulates a specific 
industry. Rather, these two agencies regulate broad 
sectors of the business world and have only limited 
potential for promoting equal employment opportunity 
in any given industry. Nonetheless, the FTC and the 
SEC can have significant impact on equal employment 
opportunity throughout industries. See pp. 292-303 
infra. While the FMC regulates a specific industry
water carriers-the employment practices of the in
dustry are the responsibility of the Federal Maritime 
Administration of the Department of Commerce under 
the provisions of Executive Order 11246 and Title VI of 
the Civil Rights Act of 1964. 

employees were heavily concentrated in lower 
level jobs.10 

In June 1968, the Federal Power Commission 
and the Equal Employment Opportunity Com
mission held a joint conference in Washing
ton, D.C., with members of the power indust:ry 
to encourage greater progress in opening em
ployment opportunities to minority group 
members.11 A year later, however, little if any 
progress had been made. For example, accord
ing to William H. Brown III, Chairman of the 
Equal Employment Opportunity Commission, 
in 1969 the electrical power industry occupied 
the bottom rung of the ladder in terms of 
minority employment.12 At a hearing of the 
U.S. Commission on Civil Rights in Mont
gomery, Ala., in April 1968, it was found that 
the Alabama Power Co., a Federal contractor 
in the amount of $2.5 million, had a work 
force that was 8 percent black. Almost all of 
the black employees were laborers or service 
workers.13 

The Department of Justice has filed suit 
against one electric power company under Title 
VII of the Civil Rights Act of 1964, alleging 
that the company, which employs about 6,300 

10 Equal Employment Opportunity Commission, Em
ploynient Patterns in the Utilities Industry, 1966-67 
pp. 1-2 (June 1, 1968). 

11 The FPC has indicated that "[A]s a followup to 
this meeting some 100 visits were made to the utility 
companies by representatives of EEOC and the FPC 
in an effort to encourage better minority employment 
practices. The FPC will continue to assist EEOC in its 
effort to effect a better minority employment posture in 
the industries we regulate." Letter from John N. 
Nassikas, Chairman, FPC, to Howard A. Glickstein, 
Staff Director, U.S. Commission on Civil Rights, Aug. 
7, 1970. 

" Address by William H. Brown, III, Chairman of 
the Equal Employment Opportunity Commission, at 
the Edison Electric Institute's Affirmative Action Con
ference, Denver, Colo., May 1969. Mr. Brown's state
ment was based on reports for 1968 and 1969 submitted 
to the EEOC by the 115 members of the Institute. These 
members employ a majority of the work force in the 
electric power industry. 

For further information on the employment practices 
of the public utilities, see Bernard E. Anderson, The 
Negro in the Public Utility Industries, Report No. 19, 
The Racial Policies of American Industry, University of 
Pennsylvania. The Wharton School of Finance and 
Commerce (1970). 

13 Hearings before the U.S. Commission on Civil 
Rights held in Montgomery, Ala., Apr. 27-May 2, 1968, 
at 413-427. 
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white persons and about 450 black persons, 
maintains a racially segregated, dual system 
of jobs and lines of progression. The Justice 
Department alleged that the company con
siders only white persons for jobs with the 
highest pay and the greatest opportunity for 
training and advancement. It also is alleged 
that the company maintains racially segre
gated facilities for employees.14 

At another Commission on Civil Rights 
hearing, held in San Antonio, Tex., in Decem
ber 1963, headquarters for the El Paso Natural 
Gas Co., it was found that Mexican Ameri
cans, who comprise more than 45 percent of 
the area population, made up less than 5 per
cent of the work force of that company and 
were totally unrepresented in supervisory po
sitions.15 

The Chairman of FPC, John N. Nassikas, 
recently testified before a Senate subcommittee 
that "we are mindful of the seriousness of the 
problem because when we talk of quality of 
life we consider as inherent part of that quality 
human rights, we could observe them. Cer
tainly the progress in the entire United States 
is not to the satisfaction of concerned citizens 
regarding involvement in equal employment 
opportunity. I think progress is being made. 
It is slower than it should be. I think we will 
try to assure that it will be made." 16 

2. THE TRANSPORTATION INDUSTRY 
The transportation industry, regulated by 

the ICC, offers exceptional opportunities for 

14 United States v. Georgia Power Co., C.A. No. 12355 
(N.D. Ga., filed Jan. 10, 1969). 

In addition, the NAACP Legal Defense and Educa
tion Fund, Inc., filed a suit against the Duke Power 
Co. for allegedly violating Title VII of the Civil Rights 
Act of 1964. The district court held that there was no 
violation of Title VII, Griggs v. Duke Power Co., 292 
F. Supp. 243 (D.C.N.C. 1968), rev'd, 420 F. 2d 1225 
(4th Cir. 1970), certiorari granted, June 29, 1970. 

15 Hearing before the U.S. Commission on °Civil Rights 
held in ,San Antonio, Tex., Dec. 9-14, 1968, at 1078. 
For the first time in the history of the FPC, a petition 
for intervention in a power company license renewal 
proceeding has been granted. The petition, which was 
made by the California Rural Legal Assistance, Inc. 
(CRLA) on behalf of low-income persons in 19 rural 
California counties, alleged discriminatory employment 
practices on the part of the Pacific Gas and Electric Co. 

,. Hearings before the Subcommittee on Energy, Nat
ural Resources, and the Environment of the Senate 
Committee on Commerce 36-37 (Jan. 30, 1970). 

minority group members. According to the 
Bureau of Labor Statistics of the Department 
of Labor, because of the steadily rising demand 
for motor freight services, employment in the 
motor freight transportation and storage in
dustry is expected to increase rapidly. Between 
1947 and 1964, employment in this industry 
increased by 80 percent, from 516,000 workers 
to nearly 920,000. By 1975, it is expected that 
employment will increase by an additional 30 
percent to 1.2 million.17 

Although racial and ethnic employment 
data are not available on an industrywide 
basis, a number of lawsuits against trucking 
and railroad companies, filed by the Depart
ment of Justice 18 and private parties,19 sug-

11 U.S. Department of Labor, Bureau of Labor Statis
tics, America's Occupations and Industrial Manpower 
Requirements and Needs: 1964-75 (1965). 

18 The Justice Department has filed four suits against 
trucking companies. 

(1) United States v. Roadway Express, Inc., C.A. 
No. C68-321 (N.D. Ohio, filed May 2, 1968). 

(2) United States v. T.I.M.E. Freight, Inc., C.A. No. 
5069 (M.D. Tenn., filed May 15, 1968). 

(3) United States v. Associated Transport, Inc., C.A. 
No. C-99-G-68 (M.D.N.C., filed June 28, 1968). 

(4) United States v. Central Motor Lines, Inc., C.A. 
No. 2521 (W.D.N.C., filed Aug. 12, 1969). 

In addition, the Justice Department filed three suits 
against railroad companies. 

(1) United States v. St. Louis-San Francisco Ry., 
C.A. No. 67 C 243(1) (E.D. Mo., filed July 24, 1967). 

(2) United States v. Jacksonville Terminal Co., C.A. 
No. 68 239 Civ. J. (M.D. Fla., filed June 24, 1968). 

(3) United States v. The Chesapeake and Ohio Ry., 
C.A. No. 1469-NN (E.D. Va. filed Oct. 17, 1969). 

1
• Marcus Jones, Willie B. Hodge, and Clarence L. 

Irving v. Leeway Motor Freight, Inc. C.A. No. 68-33 
(W.D. Okla. filed Mar. 13, 1968). 

The NAACP Legal Defense and Education Fund, 
Inc., has filed a number of cases against employment 
discrimination by railroad and trucking companies: 

"Railroad Companies : 
"Dent v. St. Louis-San Francisco Ry., Civ. No. 66-65 

(N.D. Ala., filed Aug. 14, 1967); Morgan v. Norfolk 
and Western Ry., C.A. No. 68-C-29-R (W.D. Va., filed 
June 3, 1968); Gamble v. Birmingham Southern Rail
road Co., C.A. No. 68-596 (N.D. Ala., filed Oct. 14, 
1968); Burks v. Denver Rio Grand Railroad, C.A. Civ. 
No. 1153 (D. Col., filed Nov. 1, 1968); Brotherhood of 
Railway Trainmen, Local 974 v. Norfolk & Western 
Railroad Co., C.A. No. 255-69-N (E.D. Va., filed June 
2, 1969). 

"Trucking Companies : 
"Black v. Central Motor Lines, Inc., C.A. No. 2152 

(W.D.N.C., filed July 11, 1966); Gude v. Railway Ex
press, Civ. No. 12, 330 (N.D. Ga., filed Dec. 26, 1968); 
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gest that minority group members are not 
sharing equitably in the benefits of the trans
portation industry's growth. In a suit against 
the Roadway Express Co., for example, the 
Department of Justice complaint stated that 
Roadway: 

... employs no Negroes among its 2,110 long haul 
over-the-road drivers, or its 7,334 officers and managers, 
or its approximately 232 professional, technical and 
sales personnel; of approximately 1,143 office and 
clerical employees, two are Negro. The balance of Road
way's Negro employees are garage workers, pickup and 
delivery workers, checkers and service workers. 

The complaint alleges that this low Negro rep
resentation is a result of discriminatory pol
icies and practices. 

The former Deputy Contracts Compliance 
Officer of the Post Office Department, Paul A. 
Neagle, stated in a March 1967 speech, that 
one of the difficulties of the Department was 
in bringing truckers into compliance with 
Executive Order 11246. The main problem was 
in the employment of Negro sleeper-drivers. 
Drivers constantly travel in pairs in over-the
road trucking. One sleeps in the back of the 
truck car while the other drives. He stated 
that integration of these teams has met strong 
resistance by companies and unions alike.20 

A study prepared for the Colorado Civil 
Rights Commission, under the auspices of the 
Equal Employment Opportunity Commission, 
showed that throughout the Southwest, among 
companies reporting to the EEOC which in
cludes transportation companies, a general 
stairstep employment pattern for minority 

Holliday v. Railway Express, C.A. No. 12987 (N.D. Ga., 
filed Aug. 5, 1969)." 

' 
0 Address by Paul A. Neagle, former Deputy Con

tracts Compliance Officer, Post Office Department, at 
Equal Employment Opportunity Commission Affirma
tive Action Work~hop, sponsored by Joint Council 
Thirteenth International Brotherhood of Teamsters 
Mar. 9, 1967. He indicated: 

"... one large company which has been training, 
Negro sleeper-cab drivers tells us that its employees, 
while not opposing Negroes into line-haul jobs, finds its 
white drivers reluctant to go to truck stops where 
drivers for other companies speak in the most vulgar 
possible terms of the tomorrow when the drivers them
selves will be sharing the bunk in a cab with a 
Negro.... I, for one, feel more than a little unclean 
whenever an operator suggests that he might be able 
to place Negroes in sleeper servic~ provided that each 
such Negro agrees to take off whenever his accepted 
partner absents himself from duty." Id. 

workers had emerged. This pattern showed 
that their portion of the available jobs in an 
occupation descends as the occupational 
hierarchy ascends and that their share of 
available jobs descends steeply once the line 
separating white-collar from blue-collar jobs 
is crossed.21 

3. THE AIRLINE INDUSTRY 
According to employment statistics of the 

major air carriers, provided to the Equal Em
ployment Opportunity Commission in 1966, 
only 4.7 percent of jobs were held by blacks 
and 2.5 percent by Spanish surnamed persons. 
Since then, the situation has not appreciably 
improved. EEOC's 1969 report shows that only 
5.7 percent and 2.6 percent of major airline 
employees are black and Spanish surnamed 
respectively. They are generally heavily con
centrated in lower-level jobs. Of the more 
than 46,000 professional and managerial em
ployees, the percentage of minority group 
members is less than 1 percent. In laborers 
jobs, however, minority group members were 
much better represented: 33.1 percent for 
blacks and 6.9 percent for Spanish surnamed 
Americans. 
4. THE COMMUNICATIONS INDUSTRY 

The employment records of radio and tele
vision stations and of telephone and telegraph 
companies show similar underrepresentation 
of minority group members. According to 1969 
EEOC reports, only 5.8 percent of the em
ployees in the broadcasting industry were 
black and only 3 percent were of Spanish 
surname. Again, minority group members were 
grossly underrepresented in supervisory and 
skilled jobs and much better represented in 
lower level _jobs. Black employees represented 
only 1.5 percent of the officials and managers 
and only 3.7 percent of the technicians, and 
Spanish surnamed Americans made up 0.7 per
cent of the officials and managers and 1.4 
percent of the technicians. For service 
workers, however, 36.8 percent were blacks 
and 4.4 percent were Spanish surnamed 
Americans.22 

"See F. Schmidt, Spanish Surnamed American Em
ployment in the Southwest, (a study prepared for the 
Colorado Civil Rights Commission, under the auspices 
of the Equal Employment Opportunity Commission) 
May 1970. 

" For further documentation of the underrepresenta-
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Evidence suggests that the record of tele
phone and telegraph companies is similar to 
that of broadcasting companies. At the Com
mission's 1968 hearing in San Antonio, Tex., 
numerous complaints were received concerning 
the employment practices of the Southwestern 
Bell Telephone Co. At the time, less than 15 
percent of the company's employees in San 
Antonio were Mexican Americans, although 
the population was approximately 40 percent 
Mexican American.23 In addition, a number of 
private lawsuits have been filed against tele
phone companies alleging employment discrim
ination,24 and many such complaints have been 
filed with the EEOC. 

B. Current and Potential Role of the 
Regulatory Agencies 

Of the four agencies that regulate the in
dustries whose employment records have just 
been described, only the FCC has taken signif
icant action to improve the employment rec
or<;I of the industry it regulates. Since the 
other three regulatory agencies possess ample 
authority to take similar action, to the extent 
that they permit a continuation of discrimina
tory employment practices in their respective 
industries, they are in violation of the U.S. 
Constitution. 

I. FEDERAL COMMUNICATIONS 
COMMISSION 

On July 5, 1968, in adopting a broad policy 
statement prohibiting employment discrimina
tion by licensed broadcasters,25 the FCC be-

tion of minority group members in the broadcasting 
industry, see Hearings Before the Equal Employment 
Opportunity Commission, on Discrimination in White
Collar Employment, held in New York City, Jan. 15-18, 
1968, at 325, 352, 369, and 621. See also, Hearings 
Before the Equal Employment Opportunity Commis
sion, on Utilization of Minority and Women Workers 
in Certain Major Industries, held in Los Angeles, Calif., 
Mar. 12-14, 1969, at 288, 318, and 330. 

03 San Antonio Hearing, supra note 15, at 593. 
"See, for example, Parham v. Southwestern Tele

phone Co., Civ. No. LR 68-C-81 (E.D. Ark., July 19, 
1968); Urquidez v. General Telephone Co. of the South
west, Civ. No. 7680 (D.C.N.M., Sept. 24, 1969); Fran
cisco y Trujillo v. A.T.T., Civ. No. C-2109 (D.C. Colo., 
filed Feb. 26, 1970). 

""' The action resulted from a petition filed on Apr. 
24, 1967, by the Board for Homeland Ministries and 
the Committee for Racial Justice Now of the United 
Church of Christ, asking for a rule that would deny 

came the first regulatory agency to speak out 
on this crucial subject. The agency based its 
statement on its responsibility under the Com
munications Act to insure that broadcast 
stations operate in the public interest as well 
as by the national antidiscrimination policy 
embodied in Title VII of the Civil Rights Act 
of 1964. In discussing its legal authority to 
require nondiscriminatory employment prac
tices of its licensees, the FCC said: 

When these two considerations are taken together
the national policy against discrimination and the na
ture of broadcasting-we simply do not see how the 
FCC could make the public interest finding as to a 
broadcast applicant who is deliberately pursuing or 
preparing to pursue a policy of discrimination of 
violating the national policy:• 

Stephen J. Pollak, then Assistant Attorney 
General in charge of the Civil Rights Division, 
was consulted by the FCC before it issued the 
policy statement. Mr. Pollak urged adoption of 
antidiscrimination rules and supported the 
FCC's authority to do so, stating: 

Because of the enormous impact which television and 
radio have upon American life, the employment prac-

a broadcast license to any station found to have dis
criminated in employment on grounds of race, color, 
religion or national origin and would require evidence 
of compliance to be furnished annually. 

•• FCC Memorandum Opinion and Order and Notice 
of Proposed Rule Making, Docket No. 18244, July 5, 
(1968) at 5. The FCC can grant an application for a 
broadcast authorizatio~ .only after finding that the 
"public interest, convenience and necessity" would be 
served thereby. 

Sec. 307 (a), (d) and 309(a) of the Communications 
Act, 47 U.S.C. 307 (a), (d) and 309(a). In making this 
determination, the FCC has to consider whether the 
applicant has violated the laws of the U.S., see FCC v. 
American Broadcasting Co., 347 U.S. 284 (1953). 

In addition the broadcast licensee is a "public trus
tee," Television Corporation of Michigan v. FCC, 294 
F. 2d 730, 733-34 (D.C. Cir. 1961); McIntire v. William 
Penn Broadcasting Corp. of Philadelphia, 151 F. 2d 597, 
599 (3rd Cir. 1945), cert. denied, 327 U.S. 779 (1946). 
In Office of Communications of United Church of Christ 
v. FCC, 359 F. 2d 994 (D.C. Cir. 1966), the court's 
opinion written by Judge Warren Burger, now Chief 
Justice of the U.S. Supreme Court, stated that: 

"A broadcaster seeks and is granted the free and ex
clusive use of a limited and valuable part of the public 
domain; when he accepts that franchise it is burdened 
by enforceable public obligations.... After nearly 
five decades of operation, the broadcast industry does 
not seem to have grasped the simple fact that a broad
cast license is a public trust subject to termination for 
breach of duty." Id., at 1003. 
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tices of the broadcasting industry have an importance 
greater than that suggested by the number of its 
employees. The provision of equal opportunity in em
ployment in that industry could therefore contribute 
significantly toward reducing and ending discrimina
tion in other industries. For these reasons I consider 
adoption of the proposed rule, or one embodying the 
same principles, a positive step which your Commission 
appears to have ample authority to take." 

The FCC policy statement indicated that 
the agency doubted the usefulness of embody
ing the policy in rule form and requiring 
periodic (at renewal time) showings of com
pliance with the policy, but the agency re
quested comments from interested parties on 
these issues. The FCC found the comments 
urging issuance of a rule to be convincing. 
It, therefore, issued a report and order, re
leased on June 6, 1969, adopting the policy 
statement in rule form. 28 

The FCC's adoption of its rule against em
ployment discrimination by licensees repre
sented a significant affirmative step. Following 
its adoption, however, the agency, showed 
little inclination to implement the rule.2sa For 

21 Letter from Stephen J. Pollak to Rosel H. Hyde, 
Chairman, FCC, May 21, 1968. The U.S. Commission on 
Civil Rights also urged adoption of the rule, see letter 
from Howard A. Glickstein, Acting Staff Director, U.S. 
Commission on Civil Rights, to Rosel H. Hyde, Chair
man, FCC, Sept. 9, 1968. 

28 The FCC stated in its June 6, report and order 
that: 

"A number of commenting parties have urged that a 
formal rule would be useful, not only to emphasize the 
policy and make it specific, but also to make available 
the remedy of forfeitures under Section 503 of the 
Communications Act of 1934, as amended, 47 U.S.C. 
503, where to be meritorious . . . . Despite the work
load problems, these considerations impel us to adopt 
further requirements to assure equal opportunity pro
gram requirements which the Civil Service Commission 
has adopted for Government agencies, and which are 
the product of considerable experience." 

28
" Letter from Nicholas Johnson, Commissioner, FCC, 

to Howard A. Glickstein, staff director, U.S. Commis
sion on Civil Rights, Sept. 16, 1970. Mr. Johnson wrote 
to the Commission to express his dissent to the letter 
the FCC sent to the Commission commenting on the 
draft sections of this report dealing with the FCC. (See 
letter from Ben F. Waple, Secretary to the FCC, to 
Howard A. Glickstein, Staff Director, U.S. Commission 
on Civil Rights, August 5, 1970.) 

Mr. Johnson stated, in part: 
"I am in basic agreement with your assessment of the 

FCC's record on enforcement. As you noted, our rule
making proposals have led the way in• comparison with 
other regulatory agencies. I now hope that our enforce-

example, in October 1969, this Commission 
pointed out to the FCC that one of its radio 
licensees, WMUU, in Greenville, S.C., was 
owned by Bob Jones University, which has 
been debarred by HEW µnder Title VI for 
refusing to submit an assurance of nondiscrim
ination.29 The Commission also pointed out 
that the university employed no blacks among 
its nearly 200 employees which suggests a 
possible violation of Title VII of the Civil 
Rights Act of 1964. The Commission urged 
the FCC to investigate this situation and, in 
the event it found violation of Titles VI and 
VII, to refuse to renew the radio station's 
license.30 The Commission learned, however, 
that instead of conducting an investigation, 
the FCC merely wrote to the licensee concern
ing its employment policies. The station stated 
that it employed only one black person, a part
time employee, on its 21-man staff, justifying 
this by a lack of applications. The station 
added: 

The stations [sic] program [is] primarily classical 
and religious music with a rather complicated news 
format. Negro announcers and other personnel are not 
generally interested in this type of format. The:r train
ing preference seems to run more to the rock and soul 
music type of format." 

Despite the obvious inadequacy of this 
explanation, the FCC renewed the license. On 
June 5, 1970, however, following receipt of ad
ditional correspondence from this Commission, 
the FCC rescinded its action and placed the 
station's application in "deferred status pend
ing further consideration of the matters raised 

ment of our new rules will also be a model for other 
agencies to follow. It is not now. . .. I am unaware 
of any significant increase in FCC resources committed 
to this area ( civil rights) despite the new obligations 
we have and are undertaking in both the common car
rier and the broadcast fields. In fact there has been 
some evidence of reluctance within the Commission for 
a vigorous enforcement program. There is also the at
titude that stations should be renewed because they are 
doing more than before, and more than most other 
stations-not whether they are in fact complying with 
national policy on equal employment." 

2 Letter from Howard A. Glickstein, Staff Director,• 

U.S. Commission on Civil Rights, to Rosel H. Hyde, 
former FCC Chairman, Oct. 23, 1969. 

30 ld. 
"Letter from Jim Ryerson, station manager, WMUU 

to James 0. Juntilla, Deputy Chief Broadcast Bureau, 
FCC, Dec. 24, 1969. 

273 

https://ination.29


by the U.S. Commission on Civil Rights".32 At 
present FCC is conducting a field investigation 
of radio station WMUU.33 

The agency showed a further indication of 
lack of vigorous enforcement of its rule on 
other occasions. In November 1969, the FCC 
Acting Director of the Conglomerate Study 
Group, Louis C. Stephens, in speaking about 
the FCC equal employment requirement, was 
quoted as informing the Delaware, Maryland, 
and District of Columbia Broadcasters' As
sociation: "No one that I know of can look at 
an employment profile and say whether or not 
a station is obeying or disobeying the law." 34 

He urged broadcasters to "make a decision 
which you feel is fair in your mind, and if you 
do, you will probably find the decision is fair as 
far as the Commission [FCC] is concerned." 36 

Although he substantially disclaimed his state
ment in a letter to the newspaper which 
quoted it,36 there was no public statement by 
the FCC, itself, concerning the importance it 
placed on its nondiscrimination rule.37 

On June 3, 1970, the FCC adopted im
plementing procedures for this rule. As of 
July 10, 1970, it announced that it would 
require an annual report from its broadcast 
licensees of employment statistics broken 
down by racial and ethnic groups. It would 
also henceforth require the preparation of 
equal employment opportunity programs to be 
furnished by existing stations and to be in
cluded in all applications for construction per
mits, assignments, or transfers of control and 
renewals of licenses.38 As of August 1970, the 
proposed FCC forms, to implement the rule, 

"' Letter from George S. Smith, Chief, Broadcast 
Bureau, FCC, to Bob Jones University, radio stations 
WMUU and WMUU-FM, June 5, 1970. 

33 Letter from Ben F. Waple, Secretary, FCC to 
Howard A. Glickstein, Staff Director, U.S. Commission 
on Civil Rights, Aug. 5, 1970. 

"'The Washington Post, Nov. 10, 1969, at A55. 
3S Id. 
'" The Washington Post, Jan. 23, 1970, at A22. 
31 The U.S. Commission on Civil Rights urged the 

FCC Chairman to issue an official statement denying 
the accuracy of the coverage of the remarks cited in the 
newspaper article, and affirmatively setting forth the 
policy of the FCC. Letter from Isaiah T. Creswell, Jr., 
Acting Staff Director, U.S. Commission on Civil Rights, 
to Dean Burch, Chairman, FCC, Dec. 18, 1969. 

""FCC 70-545, Docket No. 18244, released June 3, 
1970. 

had not been approved by the Bureau of the 
Budget.39 

While the FCC has requested comments 
from different organizations, including civil 
rights g-Foups, public interest law firms, and 
the broadcasting industry concerning the 
most appropriate mechanism for enforcing the 
rule, the agency currently relies exclusively on 
the processing of complaints. It has not es
tablished any formal coordination with other 
agencies concerned with equal employment 
opportunity, such as the Equal Employment 
Opportunity Commission and the Department 
of Justice. 

If the FCC rule is to be meaningful in 
opening employment opportunities for minor
ity group members, it must be effectively im
plemented. Because it is the first regulatory 
agency to take a stand against employment 
discrimination by the industry it regulates, 
its performance under this rule should be a 
model from which other regulatory agencies, 
that have not yet instituted such a rule, can 
profit. 

In addition to the rule prohibiting employ
ment discrimination by broadcasting stations, 
the FCC adopted a "Notice of Proposed Rule
making," on November 19, 1969, which stated 
that its policy prohibiting employment dis-

30 At a meeting held at the Bureau of the Budget on 
June 25, 1970, to discuss FCC's application forms for 
broadcast licensees, the FCC representatives stated: 
(a) that their Commission had not adopted standards 
as to what would constitute full compliance with their 
rule; (b) it was proposed that the FCC would set up 
within the Broadcast Bureau a full-time staff of nine 
people, to review affirmative action plans received by 
the FCC from the broadcasting stations; (c) that the 
FCC presently did not have the manpower to review 
the affirmative action plans of the stations because the 
necessary funds were not included in the FCC's 1971 
fiscal budget, and they did not have enough staff now 
on board in order to transfer people into the unit on a 
temporary basis. A representative from the U.S. Com
mission on Civil Rights suggested that the FCC request 
a supplemental application from the Bureau of the 
Budget, so that it could hire the necessary staff as 
soon as possible. 

In addition, a representative from the U.S. Com
mission on Civil Rights suggested that all statements or 
posters announcing equal employment opportunity in 
the broadcast industry should be written in both 
English and Spanish, in order to afford Spanish-speak
ing citizens an opportunity to share in the full benefits 
of the rule. 
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crimination would also be extended to the 
common carriers ( telephone and telegraph 
companies). The FCC statement indicated that 
the same considerations of public policy on 
which the decision to cover the employment 
practices of the broadcasting stations were 
based, were applicable to common carriers 
subject to their jurisdiction. As of May 1970, 
the rule had not yet been adopted.40 

The FCC's extension of its rule to telephone 
and telegraph companies would have special 
significance. Its regulatory relationship to 
broadcasting stations is much closer than to 
telephone and telegraph companies, involving 
periodic license renewals based on a number of 
considerations, including a finding of whether 
the licensee's programing is satisfactory to 
the various elements of the community. With 
respect to telephone and telegraph companies, 
while FCC approval is required before they 
may begin or discontinue operations, there is 
no provision for renewal of such approval. 

Thus, if the FCC's action with respect to 
the broadcasting industry could be considered 
unique because of its special relationship to 
the members of that industry, its extension of 
the rule to telephone and telegraph companies 
would have potentially far-reaching signifi
cance as precedent for other regulatory agen
cies. Just as the FCC's approval of these 
companies, once given, is generally permanent, 
certificates of authority granted by other reg
ulatory agencies also are, for the most part, 
permanent. Accordingly, their legal relationship 
to the industries they regulate, while perhaps 
distinguishable from the legal relationship be
tween the FCC and the broadcasting industry, 
is closely analogous to that of the FCC and 
telephone and telegraph companies. The anal
ogy also exists in a practical sense. Because of 
the enormous financial investment required, 
certificate to operate a telephone company is 
not the readily salable commodity that a radio 
or television license is. By the same token, a 
certificate to operate a major airline or a power 
or natural gas company, is not readily salable. 
While other agencies, therefore, might dis-

•• The issue was still pending in the FCC's Common 
Carrier Bureau. It was expected to reach the Commis
sioners for a final vote by the end of June. Interview 
with Tracy Western, legal assistant to Commissioner 
Nicholas Johnson, May 26, 1970. 

tinguish FCC's action regarding the broad
casting industry on practical grounds, such a 
distinction cannot be made with respect to 
telephone and telegraph companies. 

2. INTERSTATE COMMERCE COMMISSION, 
CIVIL AERONAUTICS BOARD, AND 
FEDERAL POWER COMMISSION 

Although the ICC, CAB, and FPC are gov
erned by the same criteria of serving the public 
interest as the FCC, none of the three has 
taken similar action to prevent employment 
discrimination in the industries they regulate. 
Indeed, none has gone so far as to assert that 
it has authority to take such action.41 In this 

., Of the three regulatory agencies, the FPC and the 
CAB have demonstrated some degree of interest in 
issuing a policy statement similar to the FCC. The 
FPC, under the chairmanship of Lee White, deter
mined that the FPC should begin to assume the re
sponsibility of eliminating discrimination in the utili
ties industry. A proposal was sent to the General 
Counsel's office for consideration in early 1969. Inter
view with Lee White, former Chairman, FPC, Feb. 17, 
1970. 

As of August 1970, there has been no decision from 
the General Counsel's office. The reason provided as to 
why no action has been taken is that the FPC is con
sidering the petition made by the California Rural 
Legal Assistance (CRLA), requesting a denial of a 
license renewal to the Pacific Gas and Electric Co. 
(P.G.&E.) for allegedly utilizing discriminatory em
ployment practices. (See p. 301 infra, for further com
ment on this case.) The FPC is expected to pass on 
the extent of its power in this area, which would there
fore relate to any rule prohibiting employment dis
crimination by the industries it regulates. Interview 
with Drexel Journey, Deputy General Counsel, FPC, 
June 5, 1970. 

A copy of the FCC's policy statement prohibiting 
employment discrimination was provided to Charles 
Keifer, former Executive Director of the CAB, by a 
representative of the Commission on Civil Rights in 
December of 1969. He indicated that he had not heard 
of the FCC action and had not comtemplated the pos
sibility of the CAB's taking similar action until that 
time. He sent a copy of the rule to the General Coun
sel's office for legal research. Interview with Charles 
Keifer, former Executive Director, CAB, Dec. 5, 1969. 
As of May 1970, the CAB had taken no action on the 
proposed rule. Interview with Oral D. Ozment, Deputy 
General Counsel, May 27, 1970. 

The Deputy General Counsel of the ICC, Fritz Kahn, 
told Commission staff that the FCC's jurisdiction did 
not cover the employment practices of the regulated 
industries. He felt this was the responsibility of the 
EEOC, the U.S. Commission on Civil Rights, and the 
Department of Justice. Interview with Fritz Kahn, 
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Commission's view, the broad and plenary 
power granted to all three agencies by Con
gress to control the interstate operation of 
those industries is ample, in each case. 

Like the FCC, the ICC, CAB, and FPC, 
are granted power to issue rules.42 They also 
have extensive power to issue, revoke, extend, 
or amend licenses. While the legal relationship 
of the FPC to the industries it regulates differs 
from that of the ICC and CAB,43 they have 

Deputy General Counsel, ICC, Jan. 14, 1970. The ICC's 
position was recently restated: 

"The Motor Carrier Act of 1935 is a remedial statute 
under which this Commission possesses only that juris
diction which is specifically delineated or which may be 
reasonably inferred as necessary and incidental to reg
ulation of the dynamic character of the Nation's sur
face transportation system and its inherent problems. 
That jurisdiction relates solely and directly to the 
regulation of transportation. In my opinion, neither the 
act nor its legislative history provide any indication of 
a congressional intent to convey to this Commission 
any jurisdiction over the employment practices of reg
ulated carriers-matters which appear to be the sole 
responsibility of the EEOC, the U.S. Commission on 
Civil Rights, and the Department of Justice. To convey 
such jurisdiction to this Commission, an amendment to 
the Interstate Commerce Act would be required." 

Letter from George M. Stafford, chairman, ICC, to 
Howard A. Glickstein, Staff Director, U.S. Commission 
on Civil Rights, July 23, 1970. 

42 49 U.S.C. 304 (6) (Interstate Commerce Commis
sion). 16 U.S.C. 825 (h) (Federal Power Act). 15 
U.S.C. 717 (e) (National Gas Act). 49 U.S.C. 1324 
(Federal Aviation Act). 

43 The ICC and CAB not only regulate, but license, 
through certificates of authority, the industries over 
which they have jurisdiction. The ICC regulates and 
issues certificates of authority to interstate railroads, 
bus and trucking companies, inland water carriers and 
freight forwarders. The CAB regulates and issues 
certificates of authority to interstate "trunk line" car
riers conducting long-haul passenger and cargo opera
tions, local air carriers ( e.g., Mohawk and Allegheny 
Airlines), and helicopters. The FPC issues licenses for 
the planning, construction, and operation of non-Fed
eral hydroelectric projects. Hydroelectric projects are 
licensed for a maximum period of 50 years and at the 
expiration of the period are subject to being taken over 
by the U.S. Government or licensed to a new licensee 
or licensed to the original licensee. In addition, the 
FPC issues permanent certificates of authority to 
natural gas companies in interstate commerce. While 
the FPC regulates the rates and services of companies 
selling electricity in interstate commerce at wholesale 
rates, it does not license these companies. Although, 
an electric company whose electric rates and services 
the FPC regulates may also be a licensee and there
fore regulated on both scores. 

the same regulatory authority and are gov
erned by the same principle of serving the 
public interest. 

For example, when railroads, airlines, or 
natural gas • companies apply to respective 
regulatory agencies for certificates of authority 
they must establish the following: (1) that 
their services are a public convenience and 
necessity; (2) that they are willing and able to 
render service; and (3) that they will conform 
to the provisions of governing law and to 
rules and regulations adopted by the regula
tory agencies.44 

Further, although all three agencies have 
power to issue certificates of authority for a 
period of time, in practice they issue per
manent certificates. All three also have au
thority to revoke certificates of authority for 
failure to comply with their rules and regula
tions. They seldom have had to resort to use 
of this sanction; industry members generally 
come into compliance with agency rules and 
regulations rather than defy them and risk 
losing their certificates. 

Thus, the three agencies have the power to 
delineate, through administrative decisions 
and rules and regulations, the scope of their 
responsibilities, guided by the principle of 
serving the public interest. In fact, this 
principle governs every decision and action 
taken by the three agencies. While regulatory 
agencies, themselves, frequently have tended 
to interrret their public interest responsibility 
narrowly, over recent years the courts have 
viewed the responsibility more broadly. For 
example, the courts have made it clear that 
the agencies' primary responsibility is not the 
mere protection of the regulated industries,45 

•• See, e.g., 49 U.S.C. 307 (ICC). 49 U.S.C. 1371 
(CAB). 15 U.S.C. 171(j) (e) (FPC). 

., ICC: "The Outlook of the Commission and its 
powers must be greater than the interest of the rail
roads, or of that which may affect those interests. It 
must be as comprehensive as the interest of the whole 
country," Interstate Commerce Commission v. Chicago, 
R.l. & Pac. Ry. Co., 218 U.S. 88, 103 (1910). 

FCC: In Banzhaf v. Federal Communications Com
mission 405 F. 2d. 1082 (D.C. Cir. 1968) the court 
decided that in the public interest the FCC, under its 
fairness doctrine, had to demand from the television 
and radio stations time for anti-smoking organizations 
to present to the public their case against the danger
ous health consequences of smoking. "Whatever else 
it may mean, however, we think the public interest 
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but lies in serving and protecting the general 
public.46 

In view of these judicial decisions, the agen
cies would appear to have clear legal authority 
to use their broad rulemaking power in sup
port of the established national policy of equal 
employment opportunity, concerning which all 
three branches of the Government have acted. 
There is no question that the adoption of fair 
employment practices is in the public interest. 
Further, it is well established that a licensee 
or holder of a certificate of authority is a 
trustee for the public interest and that the 
regulatory agencies may refuse to renew their 

undisputedly includes the public health. The public 
health has in effect become a kind of basic law, both 
justifying new extensions of old powers and evoking 
the legitimate concern of government wherever its 
regulatory power otherwise extends." Id., at 1097. 

FPC: In Scenic Hudson Preservation Society v. Fed
eral Power Commission, 354 F. 2d 608 (2nd Cir. 1965) 
and in Udall v. Federal Power Commission, 387 U.S. 
428 (1967) the courts showed an awareness that en
vironmental preservation must not only be considered 
but must be given primary consideration by the Federal 
Power Commission a'nd its regulated industries. 

.. FPC " . . . the Commission has claimed to be the 
representative of the public interest. This role does not 
permit it to act as an umpire blandly calling balls and 
strikes for adversaries appearing before it; the right 
of the public must receive active and affirmative pro
tection at the hands of the Commission." Scenic Hudson 
Preservation Society v. Federal Power Commission, 354 
F. 2d. 608, 620 (2d Cir. 1965). 

"We agreed that the Federal Power Commission has 
an active and independent duty to guard the public 
interest and that this may require consideration of 
alternative courses, other than those suggested by the 
applicant." Citizens for Allegan Company v. Federal 
Power Commission, 414 F. 2d 1125, 1133 (D.C. Cir. 
1968). 

CAB: "It is the Board's duty under the Civil Aero
nautics Act to ascertain, promote and protect the public 
interest, as to which the Board is the final arbitrar," 
Western Airlines v. Civil Aeronautics Board, 184 F. 2d 
545, 549 (9th Cir. 1950). 

ICC: "The National Transportation Policy has re
cently been authoritatively summarized by Congress. 
That declaration requires administration so as to pre
serve the inherent advantages of each method of 
transportation and to promote 'safe, adequate, economi
cal, and efficient service.' Such broad generalizations, 
while well expressing the congressional purpose, must 
frequently produce overlapping aims. In such situa
tions, the solution lies in the balancing by the Commis
sion of the public interests in the different types of 
carriers with due regard to the declared purposes of 
Congress." ICC v. Parker, 326 U.S. 60, 66 (1945). 

licenses or certificates if they fail to act in 
the public interest.47 These three regulatory 
agencies need only follow the example of the 
FCC to require their licensee to act in the 
public interest in this area as they are required 
to do in other areas. 

Aside from the matter of the authority of 
these agencies to require their licensees to be 
equal opportunity employers, there is a serious 
question whether failure to do so places them 
in the position of violating the U.S. Constitu
tion. Through the issuance of licenses or 
certificates of authority, the agencies conf.er 
upon the regulated industries an exclusive 
right to enjoy the use of part of public domain. 
The FCC permits licensees to make exclusive 
use of particular airwaves; the CAB and the 
ICC give airlines and railroads the right to 
proviq.~ervice, free of the extensive competi
tion they ordinarily would have if the in
dustries were not regulated; and the FPC per
mits gas companies to offer their services, free 
from similar competition. In view of the sub
stantial and close involvement of the regula
tory agencies in the affairs of the industries 
they regulate, through licensing and control 
of their activities, acquiescence to employment 
discrimination would appear to represent a 
violation of the fifth amendment to the Con

8stitution.4 

III. MINORITY GROUP OWNERSHIP 
AND MANAGEMENT OF 

REGULATED INDUSTRIES 

A. Introduction 

In this section, only the FCC and the ICC 
will be treated in detail. The industries over 
which they exercise jurisdiction-the radio, 
television, and motor carrier industries-are 
ones that offer substantial opportunities for 
entrepreneurship by individual minority group • 
citizens or minority group organizations. The 
cost of purchase of a radio station or a truck
ing company, for example, is not so prohibi-

•• Television Corporation of Michigan v. Federal Com
munications Commission, 294 F. 2d 730, 733-34 (D.C. 
Cir. 1961); McIntire v. William Penn Broadcasting Co., 
151 F. 2d 597, 599 (3d Cir. 1945). 

48 See Legal Appendix, for a discussion of the Con
stitutional issues involved in discrimination by reg
ulated industries. 
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tive as to continue to bar minorities from 
taking part in this aspect of the business 
world. In these industries, which do not require 
enormous initial investments, many minority 
group members are in a position to seek new 
certificates ·or challenge existing licensees or 
holders of certificates of authority. In short, 
lack of sufficient capital investment is not the 
only reason minorities are not better repre
sented in those industries. Failure of the FCC 
and ICC to change their institu.tional proce
dures to enable minority groups, barred from 
entry into ownership circles by decades of dis
crimination, to compete on an equal basis with 
existing licensees or certificate holders also 
explains their underrepresentation. 

Because of the nature of the industries they 
regulate, the CAB and the FPC do not appear 
to have much opportunity to facilitate minor
ity ownership of their regulated industries, 
such as gas and water power companies and 
airlines. These require an initial capital invest
ment of many millions of dollars. In these 
industries there are few new or competing 
applicants-minority or majority group-in 
search of licenses or certificates of authority. 

B. Interstate Commerce Commission and 
Federal Communications Commission 

I. INTERSTATE COMMERCE COMMISSION 49 

There are more than 15,000 certified motor 
transportation companies in the United States. 
There is no firm estimate of the number of 
certified motor carriers owned totally or in 
part by minority group members. The ICC 
does. not maintain statistics on the racial or 
ethnic ownership of motor carriers. According 
to senior ICC staff, however, the number of 
minority owned motor carriers is extremely 
small.50 The motor transport industry offers 
special opportunities for minority ownership. 
Entrance into this industry requires a rela
tively low capital investment-in some cases, 

•• This section on the ICC will deal only with the 
agency's regulation of motor carriers, which is more 
important for purposes of the Commission's study 
than inland water carriers or freight forwarders, which 
play a less significant economic role. 

' 
0 Interview with Martin E. Foley, Managing Director 

of the ICC, Dec. 23, 1969. Jack Anderson's column in 
the Washington Post, Mar. 20, 1970, at D15, stated that 
there are only 18 motor carriers owned entirely or 
partly by minority group members. 

as little as $25,000 is sufficient-which fre
quently is available to individuals or groups 
either through savings or through loans under 
Government minority entrepreneurship pro
grams. 

The ICC's present policy, however, has the 
effect of maintaining the status quo and thus 
precluding minority ownership. The ICC re
quires applicants to show "public convenience 
and necessity" for their services, before a 
certificate is granted. The principal criterion 
on which the agency bases its evaluation of 
new applications, however, is not the need to 
provide service to the public, but rather, the 
need to guarantee the solvency of present 
certified motor carriers. Thus, the ICC inter
prets its duty to the public as requiring it to 
protect the existing certified motor carriers. 
As one commentator has observed: 

In its decision, the Commission (ICC) emphasized 
repeatedly that where existing carriers have expanded 
their energy and resources in developing facilities to 
handle all available traffic and where their service is 
adequate, they are entitled to protection against the 
establishment of a new, competitive operation." 

As long as the certified motor carriers show 
economic solvency and necessary equipment, 
the ICC will bar any new competitors, even 
if they offer a service which is lower-priced, 
more efficient, and more responsive to the 
needs of the shippers.52 

The ICC policy is to allow entry only to 
those applicants whose presence would not 
create unreasonable competition for com
panies already certified, a policy that neces
sarily limits competition. Under this policy, 
it is unlikely that a program of increasing 
minority business ownership can be success-

01 Adams A Critical Evaluation of Public Regulation 
by Independent Commission. Vol XLVIII, Am. Econ. 
Rev., 529 (May 1958). 

02 "Another difficulty for new carriers was an early 
ruling by the Commission that the offer of lower rates 
to shippers cannot be considered a factor in determi
nation of adequacy and efficiency of existing service." 
Robert Nelson, The Economic Structure of the Highway 
Carriers Industry in New England, submitted to the 
New England Governors on Public Transportation, 31 
(July 20, 1956). 

Center for Study of Responsive Law, Surface Trans
portation, The Public Interest and the ICC, vol. III, 
4-5 (1970). Chs. III, IV, V, and VI of the report give 
a detailed analysis of the impact on the industry and 
on the consumer of ICC's policy to limit competition. 
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fully implemented in the motor carrier in
dustry. Minority groups, willing and able to 
enter the motor carrier industry, have an 
almost impossible burden of proof-to estab
lish that the service they offer is so unique 
that they present no competition to existing 
certified carriers or that there are ari insuf
ficient number of carriers currently operating 
in their area-in order to acquire a certificate 
of authority. • 

The following example shows how the ICC's 
procedures make the entry of minority ap
plicants into the motor carrier industry very 
difficult: 

In November 1965, Joe Jones, a black 
trucker in Atlanta, Ga., who had obtained a 
Small Business Administration loan of $25,000, 
was denied a motor carrier certificate of 
temporary authority because he could not s:how 
an "immediate and urgent need for his serv
ices." 

Mr. Jones was a driver with many years of 
experience. He presented evidence to the ICC 
from two companies (Mayo Chemical and 
Sophie Mae Candy) to the effect that, if he 
was not granted a certificate, the companies 
would be forced to buy their own trucks. The 
ICC concluded, however, that this was not 
sufficient proof of the need for his service and 
that, therefore, his application did not meet 
the ICC's standard of "public convenience and 
necessity." 53 

Although Mr. Jones proved that his services 
were needed, he was refused certification six 
times. Finally, after 2 years of personal effort 
and heavy pressure from the news media the

' 
., ICC No. MC-127 543 TA, filed Sept. 2, 1965, and 

denied by the entire Commission, Nov. 22, 1965. Under 
49 U.S.C. 310a (pt. II of the Interstate Act-Motor Car
riers) temporary authority will be granted by the ICC 
when the applicant can prove "an immediate and 
urgent need" for his service and that there is no exist
ing carrier service capable of meeting such need. Trans
portation service rendered under such temporary au
thority will be subject to all applicable provisions of 
the Act, and to the rules and regulations of the ICC. 
Such temporary authority will be valid for such a time 
as the ICC sees fit to specify, but for not more than 
180 days. The· section states that the granting of a 
temporary authority "shall create no presumption that 
corresponding permanent authority will be granted 
thereafter." 

ICC approved Mr. Jones' application for a 
permanent certificate of authority.51 

This example suggests that, unless the re
strictive standards that bar entry to any 
possible threat to existing carriers are liberal
ized, minority group members will be unable to 
participate extensively in this important eco
nomic enterprise. 55 

The ICC justifies maintenance of its restric
tive standards, which tend to exclude minority 
entrepreneurs, on the ground that minority 
business enterprises should be judged by the 

V 

same standards by which other applicants are 
judged. Its rulings, however, tend only to pre
serve the status quo-to protect those already 
in the motor carrier business, almost all of 
whom are members of the majority group
against fair competition from minority truck
ers who seek on1y a chance to compete on 
equal terms.56 The agency's policies not only 

"'ICC No. MC-127681 (Sub. No. 1), Mar. 31, 1967. 
•• The ICC's position was set forth in a letter from 

its Chairman, George M. Stafford, to Howard A. Glick
stein, Staff Director, U.S. Commission on Civil Rights, 
July 23, 1970: "The Congressional purpose in enacting 
the Motor Carrier Act was to restrict entry by ap
plication of a common standard-public convenience 
and necessity" and not to "formulate a new policy fav
oring minority group applicants for authority.'; Such 
a policy would be contrary to the spirit and the legisla
tive history of the act. All applicants, he stated, must 
be judged by the same standards. "Thus justification 
for any new grant of authority under the criteria of 
public convenience and necessity comprehends the sub
mission of evidence that a new service is needed be
cause existing carriers are unable to meet the reasonable 
transportation requJrements of the public." To allow 
the ICC to grant certificates of authority by the mere 
fact that the applicant may offer services at a lower 
rate would create havoc to the national transportation 
system. Letter from George M. Stafford, supra note 41. 

00 The letter from the Chairman, George M. Stafford, 
to the U.S. Commission on Civil Rights stated that 
the ICC "has consistently awarded authority to meet 
the needs of minority groups where the proof was 
adequate to justif:y the grant of authority.'' He cited 
seven cases to substantiate his statement: 

"N.B.T.A. v. United States, 284 F. Supp. 270, aff'd. 
per curiam, 391 U.S. 408 (1967) ; Michigan Pickle Co., 
Common Carrier Application 77 M.C.C. 549 (1958); 
llling Contract Carrier Application 52 M.C.C. 79 
(1950); Bracero Transportation Co., Inc.,-Migrant 
Workers, 78 M.C.C. 549 (1958); Matura Trucking 
Corp. Contract Carrier Application, 68 M.C.C. 766 
(1956); Martinez Common Carrier Application, 78 
M.C.C. 25 (1958); and True Transport, Inc. MC 133565 
(Sub. No. !TA), (1969).'' 
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restrict opportunities for minority entrepre
neurs, but also prevent the public from gain
ing the benefits of lower prices and more ef
ficient service that ordinarily result from free 
competition. 

Recently an ICC examiner took a step to 
encourage minority ownership of mt>tor car
riers. The Cheetah Charter Bus Service Co., 
Inc., a minority owned enterprise in New York 
City, filed an application for a charter. 

The company's three black stockholders have 
had experience in the operation of bus lines. 
The stockholders were long-time residents of 
the Harlem area of New York City. Based on 
opinions from various persons requesting bus 
service in the Harlem area and from black and 
Spanish-speaking citizens (Puerto Ricans) in 
other parts of New York City, there was a need 
for additional charter bus service. Cheetah's 
main purpose will be to serve the black and 
Puerto Rican population of Harlem, South 
Bronx, and other areas of New York City with 
mi_nority group concentrations. The recom
mended departure point is 110th Street (Har
lem) and the destination points include four 
~ounties in New Jersey and rans-e throughout 
19 other States. • 

The company was found to be "fit, willing 
and able to properly perform (charter inter
state bus) service".57 The examiner concluded 

A review of these cases showed that only in three 
cases were the nationality or race of the owners 
specified: (a) A Puerto Rican couple who obtained a 
certificate of authority to transport Puerto Rican 
migrant workers; (b) a temporary certificate of au
thority was granted to a black trucker from New Jer
sey; and (c) a certificate of authority granted to an 
Italian-owned company in upstate New York to trans
port spaghetti goods to New York and environs. Mr. 
Stafford's letter does not deal primarily with the ques
tion of minority ownership, as does this report, but 
rather with service to minorities. It is distressing to 
note that in the cited cases, dealing with service for 
minority group individuals, the service was in most 
instances, to transport migratory workers. 

• 
1 Cheetah Charter Bus Service Co., Inc., common car

rier application with the Interstate Commerce Com
mission; examiner's opinion No. MC-13573 (Feb. 4, 
1970). The original application was filed by Cheetah 
on March 19, 1969. Public hearings were held in New 
York City that fall. Thirty-seven witnesses appeared 
on behalf of Cheetah's application, and there was sup
port from Congressmen and State legislators. 

The examiner stated in his decision that: "A sub
stantial number of the witnesses contend that authority 

that the Cheetah Charter Bus Service could fill 
the gap which exists as a result of the insuf
ficient charter bus equipment, now available 
to meet the needs of the Harlem community, 
particularly in the peak summer travel peri
ods.58 

2. FEDERAL COMMUNICATIONS 
COMMISSION 

Of the approximate 7,500 radio stations 
throughout the country, only 10 are owned by 
minorities.59 Of the more than 1,000 television 
stations, none js owned by minorities. The im
portance of this almost total absence of minor
ities from ownership of radio .and television 
stations lies not only in the lost opportunities 
for minority entrepreneurship, but also in the 
significance of radio and television in shaping 
the Nation's attitudes toward problems of 
racial injustice. The National Advisory Com
mission on Civil Disorders, for example, re
ported that the communications media had 
"not communicated" to the majority of their 
audience-which is majority group-a sense 
of the degradation, misery, and hopelessness 
of living in the ghetto.60 Greater representa
tion in these important communications in
dustries of people who are familiar with ghettos 
and barrios and who are sensitive to the 
feelings of hopelessness and frustration of those 
who live there could contribute significantly to 
greater understanding on the part of majority 
white Americans. 61 

should be granted the applicant because it is black con
trolled and if granted authority will be black operated 
and this is important to the black community because 
the development of black business is essential for the 
black people to entering the mainstream of the economy, 
that a black operated bus company could better under
stand and meet the needs of the black community, and 
that it would serve as an inspiration, particularly 
among the black youth." Id., at 28. 

"In ICC's decision and order No. MC-133573, May 
4, 1970, Cheetah Charter Bus Service Co. was granted 
a certificate of permanent authority. 

•• All are owned by Negroes. Interview with Robert 
Cahill, Secretary to the Federal Communications Com
mission, Nov. 6, 1969. 

00 Report of the National Advisory Commission on 
Civil Disorders, 210 (1968). 

"' The FCC stated in a letter to the U.S. Commission 
on Civil Rights that it "cannot govern the racial 
makeup of its licensees." But the FCC does require 
that licensees, "whatever the racial composition of 
their ownership, serve the interests of all listeners and 
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Economics is by no means the sole reason 
for the lack of minority owned radio and 
television stations. Although the cost of pur
chasing an existing radio or television station 
can be high, and in the case of a television 
station, prohibitively high, most of the pur
chase price is not accounted for by the cost 
of the equipment but by the value of the license 
granted by the FCC. For example, the purchase 
price for an average existing television station 
can be as much as $3 million. The price of the 
television equipment, however, can vary from 
as little as $200,000 to $250,000. For a radio 
station, equipment cost is generally between 
$25,000 and $50,000, but the purchase price 
of an existing AM radio station is as much as 
$1 million.62 

In short, it is the license that sells at a high 
price. If an applicant is awarded a license 
through a competitive proceeding, rather than 
through purchase, he gains it at no cost. And 
once the license is awarded, it would not be 
difficult to obtain the funds necessary to oper
ate the station. For example, on the strength 
of the license, banks would be willing to lend 
money toward the purchase of necessary 
equipment. A recent ruling by the FCC, how
ever, tends to block new competition for 
licenses in favor of preserving the status quo. 

On January 15, 1970, the FCC issued a policy 
statement, declaring that it would not enter
tain license challenges against radio and tele
vision stations that "substantially" meet the 
programing needs of their communities.63 As 
in the case of the ICC, the FCC's ruling tends 
to preserve the status quo and continue the 
exclusion of minority groups from ownership 
of communications media outlets. 

Prior to the policy statement, if a competi
tive application for a license was received at 
renewal time (3-year intervals) the FCC's ap
parent position was to award the license to the 
applicant that offered more challenging and 

viewers." Letter from Ben F. Waple, Secretary, FCC 
to Howard A. Glickstein, Staff Director,, U.S. Commis
sion on Civil Rights, Aug. 5, 1970. 

82 Interview with Nathan Epstein, industry economist 
in the Broadcast Bureau, FCC, May. 19, 1970. 

03 The basis of this ruling is that a broadcaster's past 
performance should be given more weight than the 
"promises" of challengers who seek to take over a 
license when it comes up for renewal. 

deserving programing to the public.64 On Jan
uary 23, 1969, for the first time in the FCC's 
history, the agency denied the renewal applica
tion of an existing television station (WHDH
TV in Boston, Mass.) and granted the license 
to a competing appli'cant.65 Legislation was in
troduced shortly after the decision to prevent 
the FCC from taking such action in the 
future.66 

•• WHDH-TV (channel 5), vol. 16 FCC 2d, 1 (Jan. 
22, 1969) ; see generally the 1965 Policy Statement on 
Comparative Broadcast Hearings, 1 FCC 2d, 393, 1965. 

The FCC has indicated that: 
"Prior to the policy statement, as well as subsequent 

to its adoption, the Commission gave considerable 
weight to the past record of the existing licensee and 
did not deem the program proposals of the new appli
cant to be decisive. The FCC believes that its policy 
statement carries out the public interest in protecting 
only licensees, who are substantially serving their com
munities." Letter from Ben F. Waple, supra note 61. 

•• Id. FCC Commissioner Nicholas Johnson, in a con
curring opinion, said the case opened the door " . . . to 
challenge media giants . . . at renewal time with hope 
of success . . .." He further indicated that the WHDH 
decision gave incentive to applicants presenting com
petitive proposals, but that before the WHDH decision, 
people were inhibited by the belief that they did not 
have a chance of winning. 

Thus, with the WHDH decision, the competitive 
market was opened. The decision served as a tool for 
both applicants and licensed stations to compete before 
the FCC as to who offers a more challenging and de
serving program to the general public. It would stimu
late ideas in an already dormant and mediocre field. 

•• The bill, S.2004, introduced by Senator John 0. 
Pastore (D. R.I.), provides that for the FCC to accept 
a competitive application, it would first have to deny 
the renewal to the existing licensee (something the 
FCC has never done with regard to a television station 
on the basis of its programing, in the absence of a 
competing application, during the FCC's 42-year his
tory). This bill, which was passed by the House and is 
still pending in the Senate, has created heated argu
ments. The broadcasters claim that the uncertainty re
sulting from the WHDH-TV case would inhibit broad
casters from making long-term investments. Critics of 
the bill contend that the high profitability of major 
television stations and the comparatively low capital 
investments required will continue to make broadcast
ing financially attractive. See hearing on S.2004 before 
the Communications Subcommittee of the Committee on 
Commerce to Amend Communications Act of 1934, 91st 
Cong., 1st sess., ser. 18, pts. 1 and 2 (1969). 

The strongest argument against the bill was stated 
by Representative Cellar (D. N.Y.). "The bill's passage 
would guarantee that mediocrity would be firmly en
trenched; potentially superior service would be ruled 
out. The Commission may never know and would be 
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The FCC's policy statement of January 15, 
1970, represented a compromise between the 
pending legislation and the WHDH decision.67 

According to the statement, community groups 
are permitted to file challenge applications 
against any broadcaster at renewal proceed
ings. If, however, an established broadcaster 
demonstrates that his programing served the 
public interest "substantially"-which the 
FCC defines as "solidly" or "strongly"-the 
challenge will be dismissed without reference 
to other issues. 

Although the full significance of the agency's 
policy statement cannot yet be determined, it 
appears that it will necessarily discourage 
competition 68 and tend to exclude minority 
participation in ·the ownership of broadcasting 
stations.69 FCC Commissioner Nicholas John-

precluded from finding out whether a superior pro
spective licensee exists." 115 Cong. Rec. 5283-84 (June 
25, 1969). 

""National Journal, vol. 2, No. 3,123 (Jan. 17, 1970). 
Also see, Petitions by Best, CCC FCC 70-738, RM-1551, 
July 21, 1970 (Commissioner Johnson's dissenting opin
ion). 

""Voice of Los Angeles, Inc. petitioned the FCC to 
withdraw its competing application to acquire station 
KNBC-TV after the issuance of FCC's policy state
ment on January 15, 1970. Voice of Los Angeles, Inc. 
decided that the agency's new policy effected a sub
stantive change in FCC's comparative renewal stand
ards, tending to stifle the desires of minority groups 
to challenge incumbent licensees. The FCC, in an un
usual decision, reimbursed Voice of Los Angeles, Inc. 
for costs incurred during the initial portions of its 
comparative challenge, essentially on the grounds that 
the policy statement came as a surprise to the chal
lenger and that, given the change in policy, it would 
be inequitable not to permit it to withdraw. National 
Broadcasting Co., Inc. (KNBC), FCC 70-691 (Docket 
No. 18602) released July 7, 1970. 

•• The Citizens Communications Center (CCC), a 
Washington, D.C. based organization devoted "to en
couraging television and radio programing more re
sponsive to the direct needs and interests of all seg
ments of the broadcasting audience" has taken an active 
opposition to the Jan. 15, 1970 policy statement. The 
FCC, on Jan. 16, 1970, denied a petition from the CCC 
asking the FCC to enact the policy statement in rule 
form. By enacting it in rule form, the FCC would have 
been forced to ask the general public for comments 
approving or opposing the policy statement. The pro
cedures governing the issuance of a policy statement do 
not require the Fee· to ask for comments from the 
general public. 

On Feb. 16, 1970, the CCC filed with the FCC a 
petition for reconsideration for repeal of the policy 

·2s2 

son, dissenting from the policy statement, 
argued that "the American people have been 
deprived of substantial rights by our action 
today . . . . A broadcaster whose perform
ance is merely satisfactory, will be protected 
from competition against a still better chal
lenger." 70 

The FCC action has come at a time when 
minority groups are demonstrating an increas
ing interest in entering the broadcasting in
dustry. In the last year, a number of interracial 
groups have filed applications to acquire televi
sion broadcasting licenses. In addition to the 
action of Voice of Los Angeles, Inc. in filing 
for the license of station KNBC-TV,71 Forum 
Inc., a group that includes several blacks, has 
filed an application to acquire the license of 
station WPIX-TV in New York. In Washing
ton, D.C., a group that includes several blacks 
is attempting to acquire the license of WFAN, 
channel 14, and AM radio station WOOK.12 

This indicates the growing desire of minority 
groups to become involved in the communica
tions industry. 73 

As the economic and educational levels of 
minority groups increase, they will have 
further potential possibilities and opportuni-

statement and reconsideration of the order dismissing 
the petition for rulemaking. On July 21, 1970, the FCC 
rejected the petition for re<;onsideration (FCC 70-738, 
RM-1551). The FCC stated that "the policy statement 
was not a rule and did not have the force or effect of 
a rule; consequently ... we must reject the conten
tion that the adoption of the policy statement con
travenes the rule making requirements of the Admin
istrative Procedures Act." 

Commissioner Nicholas Johnson in his dissenting 
opinion stated: 

. . . the mere existence of the policy statement will 
deter groups that otherwise might have entered com
parative contents. Between WHDH, Inc. and our policy 
statement, a number of applicants filed competing 
license challenges with the Commission. To my knowl
edge, not one TV application has been filed since Jan. 
15, 1970-and one major applicant has even withdrawn 
on the basis of our policy statement. See National 
Broadcasting Co., Inc. (KNBC), FCC 70-691 (Docket 
No. 18602) (released July 7, 1970). In addition, our 
policy statement will doubtless be applied to future 
cases without exception." 

'° Vol. 22 FCC 2d, 424, 430 (1970). 
n The Voice of Los Angeles, Inc., recently withdrew 

its petition for competing application. 
" Cong. Q., 1799, Sept. 26, 1969. 
73 See Office of Communication, United Church of 

Christ, Racial Justice in Broadcesting (1970). 
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ties to compete for radio and television licenses, 
But unless the FCC modifies its procedures to 
facilitate minority group participation in 
ownership of radio and television stations, such 
opportunities will be largely lost. 

A return to license awards on the basis of 
"competitive" proceedings could have an addi
tional advantage to that of permitting entry 
into the broadcasting market by groups with 
new and innovative programing. "Competitive" 
proceedings can be an effective mechanism for 
bringing about greater racial and ethnic sen
sitivity in programing, nondiscriminatory em
ployment practices, and other affirmative 
changes which otherwise might not take place.74 

If the licensees are adequately serving the 
needs of the community, they should not fear 
challenge at license renewal time. It is pre
cisely the threat of competitive applications 
which will stimulate broadcasting stations to 
be more responsive to the community.75 

Currently, each broadcasting station must 
present to the renewal division of the Broad
cast Bureau, 3 months prior to license expira
tion, a copy of a survey which will demonstrate 
how the licensee has ascertained the needs and 
interests of the community. The division's staff 
is charged with assuring that the applicants 
for licenses or license renewals demonstrate 
that their programing serves the needs and 
interests of the community. With a staff of 
three broadcast analysts evaluating from 300 
to 400 renewal applications every 2 months,76 

74 In 1966, the District of Columbia Court of Ap
peals, in Office of Communications of United Church of 
Christ v. FCC, 359 F. 2d 994 (D.C. Cir. 1966) held that 
responsible representatives of the listening public had 
standing as parties in interest to contest renewals of 
broadcast JJcenses. The court went further and held 
that the FCC must,hold evidentary hearings to resolve 
public interest issues raised by claims of a broadcast
er's racial, ethnic, on religious discrimination and op
pressive overcommercialization by advertising an
nouncements. 

75 "The recent wave of license challenges ... has 
without question raised the level of program aspiration 
in most major markets, and particularly in those where 
the jump applications we~e filed. There is on the whole 
discernably more local involvement, more community 
affairs and educational programing, more news and 
discussion and more showcasing of minority talent since 
the license challenges than there were before." Variety, 
33, Aug. 20, 1969. 

78 Interview with Evelyn Appley, former assistant to 

it is unlikely that the regulations are being 
fully enforced.77 

This represents a serious flaw in the FCC's 
operations. If the renewal process is not ade
quately enforced and challenges are discour
aged, little incentive appears to exist for self
improvement. 

IV. DISCRIMINATION IN SERVICES 
AND FACILITIES BY REGULATED 

INDUSTRIES 

Discrimination in services or facilities by 
the industries they regulate should be another 
civil rights issue of concern to the regulatory 
agencies. For example, railroads or bus com
panies, licensed by the ICC, may practice dis
crimination against passengers. By the same 
token, air or water carriers, licensed by the 
CAB or FMC, respectively, also may practice 
discrimination in their services. In addition, 
recreational facilities, which frequently are 
provided at hydroelectric projects licensed by 
the FPC, may exclude persons in a discrimina
tory manner or may provide access only on a 
racially segregated basis. 

This section will be concerned with the ex-

the Director of the Renewal Division of the Broadcast 
Bureau, FCC, Nov. 5, 1969. 

77 The FCC stated in a recent letter to this Commis
sion that every renewal application is carefully re
viewed by the FCC's Broadcast Bureau. As an example, 
the letter mentioned that "in the past license period in
volving 604 renewal applications of stations in Ken
tucky, Indiana, and Tennessee, the renewal staff wrote 
216 letters of inquiry checking on matters contained 
in the applications." Letter from Ben F. Waple, supra 
note 61. However, see for example the following cases 
where the FCC renewed the license applications of 
various television and radio stations even though they 
were apparently violating the Communications Act of 
1934: 

"Accomack-North Hampton Broadcasting Co., Inc., 
8 FCC 2d 357 (1967); Herman C. Hall, 11 FCC 2d 344 
(1968); Lamar Life Broadcasting [WLBT], 38 FCC 
1143 (1965); 14 FCC 2d 431, 442, 484 (1968); In the 
matter of liability of WKRZ, Inc., FCC, 69-1273, FCC-
69-1274 (Nov. 19, 1969); In the matter of liability of 
Olivia T. Rennekamp, FCC 69-1275 (Nov. 19, 1969); 
Star Stations of Indiana, Inc. [WIFE], 19 FCC 2d 991 
(1969); and Letter to WKKO, Inc., FCC 70-739, July 
8, 1970." 

As stated earlier in the chapter (supra note 66), 
the FCC in its 42-year history has failed to deny a 
renewal application of a television station on the basis 
of its programing. 

.... 
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tent to which regulatory agencies have assumed 
responsibility for preventing such discrimina
tio:i;i and, in t4ose cases where responsibility 
has, been assumed, with the manner in which 
it. is carried out. 

A. Prohibitions Against Discrimination 
in Services or Facilities 

Of the fl.ye regulatory agencies under con
sideration, four have specifically recognized 
their responsibility to assure against racial or 
ethnic discrimination in th~ facilities or serv
ices provided by the indu$tries they regulate 
and hav.e taken some steps to carry it out. 
011ly the FMC 4as failed to do so. 

For example, the ICC, pursuant to its gov
erning statute, ._which makes it unlawful for 
"any common carrier ... to subject any 
particular person . .. . to any undue or 
unreasonable prejudice or disadvantage in any 
respect whatsoever ...," 78 has issued regu
lations prohibiting racial discrimination in the 
passenger service of interstate ;motor car:viers. 79 

Although the Interstate Commerce Act became 
law in 1887, it was not until 1949 that the 
ICC specifically recognized the application of 
the statutory prohibition to discrimination 
against minority passengers in service and ter
minal facilities. 80 

'"49 U.S.C. 3(1) (italic added). This requirement 
applies equally to water and motor carriers. 49 U.S.G. 
316:(d), 904(d) and 905·(c). 

10 49 C.F.R. 1055.1-1055.5. 
"'49 C.F.R. 1055.4, 1055.5. See Henderson v. U.S., 

816, 823 (1949). See also, Mitchell v. United States, 313, 
U.S., 8097 (1940); NAACP v. St. Louis-San Francisco, 
Regc. 297 ICC 335, Sept. 7, 1955. 

On July 9, 1963, in a letter to Senator Warren W. 
Magnuson, Chairman of the. Senate Committee on 
Commerce, the ICC, commenting on the pending civil 
rights bill (later enacted as the Civil Rights Act of 
1964), said that the fact that the·bill would bar private 
discrimination based on race, color, or national origin, 
"... would not appear to affect directly the jurisdic
tion or functions of this Commission or to impair our 
administration of the laws entrusted to us. In either 
case, however, the bill's passage into law ... is ... 
a matter of broad Congressional policy." 2 U.S. Code 
Cong. and AD News, 2388-2389 (1964). 

The ICC's authority to prevent discrimination in the 
use of terminal facilities has been upheld by Federal 
courts' decisions. Boynton v. Comm. of Va., 364 U.S. 
45,4 {1960); U.S. v. City of Jackson, Miss., 318 F. 
2d 1-(5th Cir. 1963); .State of Georgia v. United States, 
201 F. Supp. 813 (N.D. Georgia 1961); Lewis v. Grey
hound Corp., 199 F. Supp. 210 (M.D. Ala., 1961). 

The C4B, on the basis of the following pro
vision in the Federal Aviation Act, also has 
prohibited racial or ethnic discrimination in 
the operation of certified airlines: 

No air carrier or foreign air carrier shall make, 
give, or cause any undue or unreasonable preference 
Qr advantage to any particular person, port, locality, 
or description of traffic in air transportation in any 
respect whatsoever or subject any particular person, 
port, locality or description of traffic in air transporta
tion to any unjust discrimination or any undue or un
reasonable prejudice or disadvantage in any respect 
whatsoever.81 

Unlike the ICC, however, the CAB has not 
issued specific regulations barring racial and 
ethnic discrimination by air carriers, other 
than its Title VI regulations, which are ap
plicable only to the small number of subsi
dized air carriers. Rather, the agency merely 
has informed each of the airline companies of 
this prohibition.82 

The FPC also has taken action to prevent 
discrimination in the use of recreational facili-

81 46 U.S.C. 1374(b). In Fitzgerald v. Pan American 
World Airways, 229 F. 2d 499 (2d Cir. 1956), the court 
stated that under sec. 404(b) of the Civil Aeronautics 
Act of 1938, prohibiting air carriers from practicing 
discrimination, the provision of "separate but equal" 
facilities· for different races did not satisfy the require
ments of the act. 

The CAB supplies Federal financial assistance 
($40,917,000 for fiscal year 1970) to 13 small air car
riers, nine local service carriers, e.g., Allegheny, 
Trans-Texas, Piedmont, and four carriers serving 
within Alaska and between Alaska and the Pacific 
Northwest. The operation of these airlines is therefore 
covered by Title VI of the Civil Rights Act of 1964, 
which prohibits discrimination in federally assisted pro
grams. The CAB promulgated formal regulations (14 
C.F.R. 379) in 1964 pursuant to Title 'VI, which are 
applicable only to the subsidized air carriers (see ch. 
VI). The CAB has indicated, however, that a violation 
of Title VI would also be a violation of sec. 404(b) of 
the Federal Aviation Act and that the sanction tliat 
they would employ would be the one provided in the 
Federal Aviation Act. Interview~ with John Russell, 
Director of the Office of Facilities and Operations, 
CAB, Sept. 28, 1967, and Oral D. Ozment, Deputy Gen
eral Counsel, Sept. 29, 1967. 

82 Interview with John Russell, Director of Facilities 
and Operations, CAB, Dec. 5, 1969. The courts have 
ext1mded this prohibition to include airport facilities 
not under the control of the air carrier. See U.S. v. 
City of Montgomery, 201 F. Supp. 590 (M.D., Ala. 
1962). 
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ties provided at licensed hydroelectric proj
ects.83 

On April 27, 1967, the FPC issued an order 
in rule form, requiring that all members of 
the public be given unobstructed use of public 
recreational facilities at licensed projects, 
without regard to race, color, religion, or na
tional origin.8

~ The rule also states that the 
licensee shall make reasonable efforts to keep 
the public informed of the availability of proj
ect lands and waters for recreational purposes 
(such efforts include publication of notice in 
a local newspaper once each week for 4 weeks 
after the facility opens) and of the license 
conditions relating to public access to recrea
tional facilities. Further, the rule states that 
all signs advertising recreational facilities 
must carry a statement that "the recreation 
facilities are open to all members of the public 
without discrimination". 

Radio and television stations, licensed by 
the FCC, are required to develop programing 
that is responsive to community needs. The 
FCC, although it has not issued regulations 
concerning discrimination in programing, has 
taken action in this matter in individual cases. 
For example, on February 27, 1970, the agency 
deferred action on renewing the radio and 
television licenses of 28 Atlanta, Ga. stations. 
This was done at the behest of a local black 

.. Most of the hydroelectric projects licensed by the 
FPC are multiple purpose projects. The Federal Power 
Act specifically recognizes the need for considering all 
beneficial uses and provides: 

"••• that the project adopted ... shall be such 
as in the judgment of the Commission will be best 
adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or 
benefits of interstate or foreign commerce, for the im
provement and utilization of water power development 
and for other beneficial public uses, including recrea
tional purposes; ..." 16 U.S.C. 803(a) (italic added). 

Recognizing the mounting needs for improved rec
re11tional opportunities throughout the Nation, the 
FPC has placed emphasis on recreational planning at 
its licensed projects. The FPC has called for the filing 
of recreational use plans as a part of every applica
tion for major licenses. In some instances, this has 
meant supplementing recreational attractions already 
developed; in others it has involved the creation of new 
programs. At the end of fiscal year 1968, approximately 
270 recreational use plans had been filed by licensees. 
Federal Power Commission, Recreation Opportunities 
at Hydroelectric Projects Licensed by the Federal 
Power Commission, 7 (June 1969). 

"'18 C.F.R. pts. 8.1, 8.2, and 8.3. 

citizens group which requested additional time 
to discuss with the stations a proposal to in
crease programing, as well as to improve the 
stations' hiring record. It was the first time 
the FCC had extended the regular time period 
for accepting citizens objections to a proposed 
license renewal. It also was the first time that 
::,i.ll of the broadcasting stations in one city 
faced challenges based on their racial policies. 85 

"'The Washington Post, Feb. 28, 1970, at A2. The 
Community Coalition on Broadcasting, representing 20 
black organizations, was seeking broad agreements for 
hiring more blacks, presenting a more representative 
view of the black community, and more involvement in 
black business affairs. The coalition was prepared to 
contest all the licensees on the grounds that the broad
casters were failing to comply with two FCC regula
tions: That broadcasting stations must be responsible 
to community needs and that broadcasting stations 
must develop an equal opportunity employment pro
gram. Id. 

On Mar. 30, 1970, the Community Coalition on 
Broadcasting negotiated agreements with 22 of At
lanta's 28 radio and television stations. The coalition 
announced that it would actively oppose the relicensing 
of three radio stations and a UHF television station 
and the FCC granted another extension for further 
negotiation with two other radio licensees. 

Details of the agreements between the coalition and 
the broadcasters varied with the size of the stations: 

(1) All stations with their own news-gathering or
ganizations pledged to improve coverage of the black 
community, and even the smaller stations promised to 
present information and documentaries about problems 
of the poor. Stations offering play-by-play reports of 
college sports events henceforth will coyer black college 
events on an equal basis. 

(2) Several stations agreed to place business with 
black-owned banks, adve:.:-tising and public relations 
firms. None of the stations would agree to the coali
tion's demand for free advertising for new black busi
ness ventures, but some did promise to "spotlight" 
such businesses in their news coverage. 

(3) The city's three major television stations will 
send one black reporter, each, for a 10-week program 
at the Columbia School of Journalism this summer, and 
they agreed to "encourage" use of black models in 
locapy originated commercials. 

(4) One of the major television stations is planning 
programs on black heritage, black problems, fashions 
for blacks and a black oriented children's program. 

(5) Two of the television stations already sre using 
black anchormen on weekend news programs. 

(6) All of the 22 stations that have settled with the 
coalition have agreed to such items as motthly con
sultation with a coalition committee, public service 
announcements of black interest, and on-the-Job train
ing for black employees. The Washington Post, Mar. 31, 
1970, at A 6, col. 1. 
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The FMC, like the ICC, CAB, and FPC, 
operates under a statute which prohibits dis
crimination. The statute provides as follows: 

It shall be unlawful for any common carrier by 
water, or other person subject to this chapter (terminal 
and passenger and cargo services) either alone or in 
conjunction with any other person, directly or indi
rectly-

First, to make or give any undue or unreasonable 
preference or advantage to any particular person, 
locality, or description of traffic in any respect what
soever, or to subject any particular person, locality, 
or description of traffic to any undue or unreasonable 
prejudice or disadvantage in any respect whatso
ever ...... 

Unlike the other four agencies, the FMC 
has taken no steps of its own to implement 
this prohibition with respect to racial ~ and 
ethnic discrimination. It has issued no regula
tions nor policy statements concerning this 
matter.87 

B. Actions to Implement 
Nondiscrimination Requirements: 

Although four of the five regulatory agen
cies have taken positions-formerly or infor
mally-against discrimination in services or 
facilities provided by their respective indus
tries, none has taken affirmative actions to 
implement their sta:qds. They all rely almost 
entirely on individual complaints for purposes 
of enforcement. 

I. COMPLAINT PROCESSING 
Complaint processing, traditionally, has been 

a relatively ineffective way of securing the 
right of minority group members to freedom 
from discrimination.88 

"'46 u.s.c. 815. 
81 Interview ,vith John Mazure, former Acting Man

aging Director, FMC, and Leroy F. Fuller, Director, 
Bureau of Domestic Regulation, FMC, Feb. 16, 1970. 

"" There are several reasons why this is true: 
Many minority group members do not know •the 

agency to which their complaint should be addressed. 
This is especially so with respect to regulatory agencies, 
which tend to operate in a business world with which 
few minority group members have any familiarity. 

Many minority group members have grown accus
tomed to discrimination, as being in the nature of 
things, and are reluctant to complain even in clear 
cases of overt discrimination.-

So inured are minority group members to practices 
of discrimination that they are reluctant to exercise 
their right to use facilities and services which, by law, 
are supposed to be available without discrimination. 

The experience of each of the regulatory 
agencies bears out this fact. In most cases, 
few complaints have been received. For ex
ample, neither the FMC nor the FPC has re
ceived any complaints alleging discriminatory 
practices in the facilities under their jurisdic
tion-port facilities and recreational facilitfes 
at hydroelectric plants, respectively.89 The CAB 
has received a total of 14 complaints related 
to discrimination on the basis of race or ethnic 
and national origin.90 The ICC maintains no 
data on the number of complaints it has re
ceived, but acknowledges that it has received 
some complaints relating to discrimination in 
passenger services and use of terminal facili
ties.91 The FCC is the one regulatory agency 
that has received a sizable number of civil 
rights complaints. During fiscal year 1969, the 
agency's complaint and compliance division r~-

Complaint processing places the burden of proving 
discrimination upon the individual complainant. This 
is a burden that individuals often find difficult to sus
tain. 

As this Commission pointed out in 1968 : 
''There is substantial unanimity among FEP (fair 

employment practices) commissions and professional 
sources, including a number of persons who have spe
cialized for a lifetime in problems of administrative law, 
that complaint-oriented procedures to enforce nondis
crimination requirements·, for various reasons, do not 
work. They cannot, in the light of two decades of ex
perience, be expected to work." 

Letter from Howard A. Glickstein, Acting Staff Di
rector, U.S. Commission on Civil Rights to Rosel H. 
Hyde, former FCC Chairman, Sept. 9, 1968. 

Mr. Nassikas, Chairman of the FPC, indicated in 
his letter to the U.S. Commission on Civil Rights that 
there is no difficult burden on individuals who wished 
to place complaints before the FPC. He stated that "to 
initiate a proceeding, all that is required is that the 
complainant state 'facts forming the basis for the con
clusion that there has been a violation of an Act ad
ministered by this Commission or of a rule, regulation, 
or order issued by the Commission'." 

Letter from John N. Nassikas, Chairman, FPC, to 
Howard A. Glickstein, Staff Director, U.S. Commis
sion on Civil Rights, Aug. 7, 1970. 

•• Interview with William Webb, Public Information 
Officer, FPC, May 14, 1970; interview with James 
Mazure, former Acting Managing Director, FMC, Feb. 
16, 1970. 

00 Interview with Richard O'Melia, Director of the 
Bureau of Enforcement, CAB, Jan. 20, 1970. 

01 Interview with Martin Foley, Managing Director, 
ICC, Apr. 14, 1970. 
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ceived 180 complaints alleging racial or ethnic 
discrimination in programing.92 

The agencies' effectiveness in resolving re
ceived complaints vary, but in general they 
have not been markedly successful. Of the 
CAB's 14 complaints: 93 

One complaint was satisfactorily re
solved. 

One complaint alleging discrimination 
because of sex and national origin was 
found not to be valid after an adequate 
investigation. 

Eight complaints alleging racial discrim
ination were investigated and closed for 
lack of sufficient evidence or jurisdiction. 

Two complaints were closed, one with
out adequate investigation, and the other 
for lack of jurisdiction.94 

Two complaints relating to South African 

01 Sixty were against AM radio stations, 33 against 
FM stations, and 87 against TV stations. In addition, 
66 complaints concerned employment discrimination by 
broadcasters. Interview with William B. Ray, Director 
of the Complaint and Compliance Division, FCC, Nov. 
12, 1969. 

03 The complaint files of the CAB were analyzed by a 
Commission staff attorney in January 1970. 

"' The complaint dealt with a travel bureau's policy 
of refusing to accept blacks on its tours and was, in the 
Commission's view, improperly closed. 

"The CAB has no direct supervision or jurisdiction 
over travel agents, except in cases where travel agents 
are alleged to have engaged in 'unfair or deceptive 
practices or unfair methods of competition in air trans
portation.' 49 U.S.C. 1542. 

The complainants claimed that the travel agency 
violated the act which prohibits "deceptive practices" 
for failing to state in its brochures the discriminatory 
policy towards blacks. The CAB investigation docu
mented that the travel bureau had a discriminatory 
policy towards blacks and that the brochure of the 
tour did not mention the bureau's discriminatory policy. 
The CAB, after its investigation, closed the case for 
lack of jurisdiction. 

The CAB's rationale, as set forth in an Aug. 1, 
1966 letter to the complainants, was that the section of 
the act forbidding "deceptive practices" did not apply 
to instances of racial discrimination. The CAB inter
pretation of its authority was unnecessarily narrow; 
just a little more than a year later, the Federal Trade 
Commission, interpreting essentially the same statutory 
provision, reached the opposite conclusion. It held that 
a landowner who would not rent or sell to Negroes, but 
who did not so indicate in his advertising, is as guilty 
of deceptive advertising as if he had affirmatively mis
led the public by what he wrote in his advertisements.'' 
See pp. 293-94 infra. 

Airways apparently were closed on grounds 
that there was no discrimination and that, even 
if there were, the CAB has no power to pre
vent it.96 

The experience of the ICC suggests that 
another problem relates to the narrow view 
of the amount of evidence necessary to show 
discrimination. 

In November 1967, attorneys from the Civil 
Rights Division of the Department of Justice 
reported to the ICC that waiting rooms in the 
Greyhound Bus Terminal in Greenville, Miss. 
were operated on a segregated basis. Although 
there were no signs requiring segregation of 
white and black customers, two separate wait
ing rooms were maintained, and one, in fact, 

0 The main issue in these complaints is whether,• 

while South African Airways continues service on the 
New York-Johannesburg route, the CAB is taking ap
propriate measures to assure that South African Air
ways does not engage in discrimination against Negroes 
in air transportation in violation of sec. 404(b) of the 
Federal Aviation Act of 1958. 

The U.S. Commission on Civil Rights sent a letter on 
Nov. 19, 1969, to the Chairman of the CAB, asking for 
an investigation to determine whether practices of the 
South African Airways violate sec. 404(b). The Feb. 
12, 1970 CAB reply stated that the CAB conducted an 
informal investigation which disclosed no discrimina
tion by the South African Airways in seating arrange
ments, service, or use of aircraft facilities in air 
transportation between the United States and South 
Africa. Even if the airline did practice discrimination 
with respect to international passengers at the airport 
in Johannesburg, CAB stated that it could not take 
remedial action. 

It is the CAB's position that the South African 
Government's discriminatory practices are not isolated, 
but are part of the Government's general racial policy. 
The CAB's action to penalize the South African Gov
ernment's designated carrier would constitute U.S. 
retaliation against South Africa for that Government's 
general racial policies. CAB believes this problem 
raises diplomatic and foreign policy questions which 
should be handled by the executive branch under the 
Department of State, absent enactment by the U.S. 
Congress of an overall Government program. Letter 
from Richard O'Melia, Director, Bureau of Enforce
ment, CAB, to Howard A. Glickstein, Staff Director, 
U.S. Commission on Civil Rights, Feb. 12, 1970. 

The Commission has yet to review the adequacy of 
the investigation undertaken by the CAB, but believes 
that if South African Airways does discriminate, either 
in the terminal facilities offered in South Africa or in 
the seating arrangements on the planes, the CAB has 
jurisdiction to require the airline to cease discriminat
ing or to prevent it from providing service in the 
United States. 
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was used exclusively by white customers and 
the other exclusively by black customers.96 Staff 
of the U.S. Commission on Civil Rights re
ported a similar situation to the ICC in August 
1969, concerning the Trailways Bus Terminal 
in Jackson, Miss.97 The ICC's official position 
concerning these situations was outlined in a 
letter to this Commission dated August 27, 
1969. The letter stated that in the absence of 
evidence that a carrier is "compelling'' or 
"directing" the use of any particular space 
for persons of one race, color, or national 
origin, no corrective measures would be taken.98 

00 Letter from John Doar, Assistant Attorney General, 
Civil Rights Division to Bernard A. Gould, Managing 
Director, ICC, Nov. 3, 1967 . 

.. Letter from George C. Bradley, Assistant General 
Counsel, U.S. Commission on Civil Rights, to Bernard 
F. Schmidt, Managing Director, ICC, Aug. 19, 1969. 

08 Letter from Bernard Gould, Managing Director, 
ICC, to George Bradley, Assistant General Counsel, 
U.S. Commission on Civil Rights, Aug. 27, 1969. 

This position appears to be at odds with recent court 
decisions which have held that violations of civil rights 
laws require an affirmative action by the party de
fendants to eliminate the effects of their past discrimi
nation. United States v. Louisiana, 380 U.S. 145 (1965); 
Green v. New Kent County School Board, 391 U.S. 430 
(1968); Pullum v. Greene, 396 F. 2d 251 (5th Cir. 
1968); Felder v. Harnett County Board of Education, 
409 F. 2d 1070 (4th Cir. 1969); United States v. 
Gramer, 418 F. 2d 692 (5th Cir. 1969). 

In a recent case, United States v. Boyd, Civil No. 
474 (S.D. Ga. 1970), the defendant was the owner of 
a restaurant which had two separate dining rooms, 
one for whites, the other for blacks. There were no 
signs posted after July 1967 in the restaurant des
ignating the separate facilities. But the restaurant's 
"front room" and "back room," by which the dining 
areas were known, were undisguised euphemisms for 
"white room" and "Negro room." The court stated 
that: 

". . . the defendant's past actions consist of en
forcing racially segregated dining rooms over the last 
17 years, and rebuilding their restaurant with mu
tually inaccessible racially segregated dining rooms 4 
years after the passage of the Civil Rights Act of 
1964, and where the purpose and enforced usage of the 
dual dining facilities is renowned throughout the city 
of Statesboro, merely enjoining the defendants from 
enforci.ng their policy of segregation is not enough. 
Any relief ordered by this Court will be inadequate 
unless the defendants are also enjoined from main
taining raci.ally separate f aci.lities. Since the racial de
segregations have become inexorably connected with 
the existing dual dining facilities at Vandy's Bar-B-Q, 
and continued operation of the two dining rooms as 
alternative eating facilities will, therefore, result in 

The FCC, which has received a substantial 
number of complaints concerning discrimina
tion in programing, maintains a complaints 
and compliance division to process them. The 
division is authorized only six field examiner 
positions and for significant periods of time 
within the last 12 months, had as few as 
three investigators.99 With so small a staff, it 
appears impossible to adequately process the 
substantial number of complaints the FCC has 
received, especially those requiring field inves
tigations. In fact, of the 180 complaints alleg
ing discrimination in programing, none was 
subjected to field investigation. All were 
handled through·correspondence.100 

continued racial use, the defendants may not continue 
to offer separate dining rooms to their customers as 
alternative eating facilities. (Italic added). Id., at 8. 

In addition, ICC's regulations pertaining to discrim
ination in terminal facilities are clear in its intention 
to terminate any type of direct or indirect discrimina
tion. 

"No motor common carrier . . . shall . . . pro
vide, maintain arrangements for, utilize, make availa
ble, adhere to any understanding for the availability 
of, . . . any terminal facilities which are so operated, 
arranged, or maintained as to involve any separation of 
any portion thereof, or in the use thereof on the basis 
of race, color, creed or national origin." 49 C.F.R. 
1055.4 (italic added). 

The regulation does not mention the words "com
pelling" or "directing''. The regulation clearly states 
that the carrier has the responsibility to maintain in
tegrated terminal facilities. Even if there are no signs 
requiring a separation of races, the mere existence of 
two waiting rooms, one for black customers and an
other for white customers, enforces segregation. The 
carrier may not condone any terminal facilities which 
are "arranged or maintained" to keep segregated rooms. 
In this Commission's view, ICC should have ordered 
the motor carrier to maintain open only one waiting 
room. The use of two waiting rooms represents tacit 
approval of segregated facilities . 

.. William B. Ray, Director of the complaint and com
pliance division of the Broadcast Bureau, has requested 
a doubling of the size of his division's personnel and a 
tripling of the number of field examiners, with no 
apparent success. Ray interview, supra note 92. 

The FCC letter to the U.S. Commission on Civil 
Rights stated that: "Persons from the complaints 
branch or the General Counsel's office are also utilized 
from time to time to take part in investigations." 
Letter from Ben F. Waple, Secretary, FCC, to Howard 
A. Glickstein, Staff Director, U.S. Commission on Civil 
Rights, Aug. 5, 1970. 

' 
00 According to Mr. Ray, most complaints in pro

graming do not require a field investigation. Because of 
the nature of the violation, it is argued, it can easily 

288 

https://investigators.99
https://enforci.ng
https://taken.98
https://customers.96


Complicating the matter is the fact that 
persons who wish to complain or otherwise 
challenge the practices of businesses before the 
regulatory agencies must carry the burden of 
obtaining and paying for legal services. In 
many cases, legal services are indispensable. 
For example, the issues concerning rate in
creases, mergers, or application approvals are 
complicated and if complainants are to have 
any hope of success, they must be adequately 
represented. None of the regulatory agencies 
currently provide free legal services 101 which 

be determined whether the complaint is valid and 
solutions usually can be achieved through correspond
ence. For example, if a television or radio program 
allows an attack on one race, it is not difficult for the 
FCC to check the validity of the complaint concerning 
the program. Ray interview, supra note 92. A staff of 
six, however, seems far too small even for this limited 
activity. This also assumes that the FCC should con
fine itself solely to complaint processing. 

Moreover, field investigations are usually necessary 
when employment discrimination is alleged. It is very 
difficult to determine if discrimination exists through 
the mail due in part to the sophisticated ways used to 
violate the law. Indeed, depending on the nature of 
the complaint, a thorough and time-consuming in
vestigation may be required. But because of the lack 
of an adequate number of personnel, it is likely that 
the complaints are not properly investigated. 

According to the FCC's letter to the U.S. Commis
sion on Civil Rights, the FCC has conducted field in
vestigations involving both discrimination in employ
ment and programing at a station in Greenville, S. C. 
(not the Bob Jones station). Letter from Ben F. Waple, 
supra note 99. 

101 The ICC has the authority to provide such legal 
services in 49 U.S.C. 16(11) but has not implemented. 
its authority. 

"The Commisl?ion may employ such attorneys as it 
finds necessary for proper legal aid and service, of the 
Commission• or its members in the conduct of their 
work, or for the proper representation of the public 
interest in"'investigations made by it or cases or pro
ceedings pending befo;re it, whether at the Commission's 
own instance or upon..complaint . . . and the expenses 
of such employment shali be paid out of the appropria
tion for the Commission . . . . The Commissioners are 
well aware of the pressin·g need for some means of 
consumer representative. Yet they abdicate responsibila 
ity by not creating some formal procedu;ral mechanism 
(in the absence of other extra-agency government ac-. 
tion) to meet this need." Center for Study of Respon
sive Law Report, $urface Transportation, The Public 
Interest and the ICC, vol. II, 23, 24 (1970). 

The iQc r!clR~n:tly refused to provide legal services 
for 'lt-~onsum!:!l'. group, appearing before that regulatory 
agency. 'The request stemmed from a proposed 17-per
cent increase in rail-freight ratio for meat shipments 

necessarily inhibits those· who may have legit
imate grievances from complaining. Clearly 
indigent people and consumer groups, which 
frequently have few financial resources, are 
severely restricted unless legal services are pro
vided to them.102 

A recent ruling by the Federal Trade Com
mission tends to point in the right direction, 
despite the limited scope of the decision. In 
the American Chinchilla Corp·. case, the. FTC 
dismissed a complaint against one of the re
spondents on the ground that the hearing ex
aminer should have considered the respondent's 
request for free counsel because of his indig
ency, and that the failure to provide counsel 
deprived the respondent of protection of his 
rights.103 

The FTC's decision is limited in that re
spondents before regulatory agencies are usu
ally not the parties requiring free counsel. 
Rather, it is consumer or civil rights groups 
who need legal representation if they are to 
have any hope of success in bringing chal
lenges. 

2. AFFIRMATIVE ACTIONS 
The regulatory agencies are by no means 

limited to complaint processing as the only, 
or even principal, means of assuring compli
ance with their regulations and policies on 
nondiscriminatory access to services and facili-

from the West and Southwest to the Northeast. The 
ICC's rejection prevented the consumer group from 
becoming a full-fledged "party" to the investigation. 

11
'' The Administrative Conference of the United 

States adopted in its secondary plenary session, held 
on Dec. 10-11, 1968, a recommendation asking all 
Federal agencies to engage more extensively in affirma
tive, self-initiated efforts to ascertain directly from the 
poor their views with respect to rulemaking that may 
affect them substantially. The recommendation urged 
the creation of a people's counsel which would repre
sent the interests of the poor in all Federal administra
tive rulemaking substantially affecting them. 

10
' FTC docket No. 8774, Dec. 23, 1969. The proceed

ing before the FTC arose out of a complaint which 
named a corporation and several individuals as re
spondents· to a charge of viol_ating sec. 5 of the Federal 
Trade Commission Act ( deceptive practi{!es) ., It was 
the duty of the named respondents to answer the alle
gation or suffer default judgment to be entered against 
them. The FTC stated that where a named respondent 
could not answer and defend himself due to his in
digency, he was compelled-:to surrender his righ~s. under 
a cease and desist order without due proces.s under _the . 
law. 
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ties. The burden of uncovering discriminatory 
practices properly should rest with the regula
tory agencies, themselves, and, in fact, each 
has the power to initiate its own investiga
tions.104 There are also a number of additional 
steps which the agencies could take, individu
ally or in concert with other agencies, not only 
to assure against discrimination, but also to 
give affirmative impetus to greater minority 
group utilization of industry services and 
facilities. 
a. Interstate Commerce Commission, Civil 

Aeronautics Board and Federal Maritime 
Commission 

All three agencies have responsibility for 
licensing and regulating those in the business 
of transportation. Of the three, however, the 
ICC, because of the nature of the industries 
it regulates, has greatest significance for mi
nority group members. It licenses and regulates 
motor and rail carriers which, because their 
rates are inexpensive by comparison with those 
of air and water carriers, are the vehicles of 
transportation most often used by minority 
group travelers. Yet, the ICC has little way 
of knowing even the extent to which minority 
group members are subjected to discrimina
tion in railroad and bus terminals and pas
senger services. Its last survey concerning this 
matter was done in the early 1960's.105 

All three agencies could take a variety of 
actions which include independent investiga
tions by field examiners and investigators to 
seek out possible violations of nondiscrimina
tion requirements. A basic step would be to 
hold meetings with minority group leaders 
across the country to learn more about the 
discrimination problems that exist and thus 
be in an informed position to meet them. 

The ICC, FMC and CAB could also institute 

"'' 49 U.S.C. 320(a) (Interstate Commerce Act); 49 
U.S.C. 1377 (Federal Aviation Act); 16 U.S.C. 825(f) 
(Federal Power Act); and 47 U.S.C. 220 (Communica
tions Act). 

A bill is before Congress (90th Cong., S. 1720 and 
H.R. 8548) to amend Sec. 14 of the Natural Gas Act 
to en~ble the FPC to gather, publish, and disseminate 
information on all phases of the natural gas industry, 
similar to its power to gather, publish, and disseminate 
information from the electric companies. 

10
' Interview with Martin E. Foley, Managing Di

rector, ICC, Dec. 23, 1969. 

regular and systematic meetings with repre
sentatives of the Department of Transporta
tion to explore problems of civil rights concern 
other than overt discrimination-such prob
lems as to whether railways, buses, and high
way routes are planned to serve minority group 
populations adequately or whether they are de
signed principally to serve members of the 
majority group. Through an exchange of in
formation, the three agencies would be in a 
position to determine whether new routes 
should be opened or whether existing routes 
should be expanded or curtailed.106 

b. Federal Power Commission 
The FPC also could take a variety of actions 

to facilitate greater minority group utilization 
of the services and facilities provided by the 
industries it regulates. For example, the FPC 
could conduct surveys to determine the extent 
to which recreational facilities provided at 
licensed hydroelectric projects are being uti
lized by minority groups. If the surveys demon
strate a lack of use by minority group members, 
the FPC could examine its cause and be able 
to determine the kinds of actions necessary to 
remedy the situation. 

But after decades of discrimination in ac
cess to recreational facilities, more than a 
formal change of policy is needed to bring 
about significant progress. Minority group 
members must first be made fully aware of the 
fact that recreational facilities, which previ
ously were closed to them, now are in fact 
open. This requires advertising, particularly in 
minority newspapers and on minority-oriented 
radio and TV stations. In areas with large 
Spanish-speaking populations, advertisements 
and signs should be in both English and 
Spanish. Currently, the FPC does not require 

100 In addition, the three regulatory agencies could 
supply ideas and recommendations to the DOT. For 
example, the Department has major promotional pro
grams in all fields of transportation and could coop
erate with the CAB, FMC, and ICC to organize train
ing programs for minority groups in skills which are 
important in the transportation area, i.e., pilots, ad
ministrators, mechanics, technicians, conductors, driv
ers, stewardesses, engineers. This would assist minority 
group individuals, lacking technical or manual skills, 
to enter into employment in carrier industries and 
eventually into the management and ownership cate
gories. 
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advertising in minority newspapers or radio 
stations.10 

• 

According to information recently supplied 
by FPC's chairman, the Agency staff includes 
a number of field examiners who regularly 
inspect licensed projects to assure compliance 
with FPC statutes, rules, and regulations and 
to observe the extent to which recreational 
facilities are used by minority group mem
bers.108 The FPC should issue guidelines to its 
own field examiners specifically designed to 
assure compliance against both continuation 
of overt discrimination and against the more 
subtle practices which prevail. The FPC ex
aminers should determine whether recreational 
facilities that are formally open to all, are 
geographically and economically accessible, to 
all. For example, recreational facilities such as 
boating marinas generally appeal only to the 
affluent, whereas facilities such as fishing piers 
and barges, hiking trails and picnic and camp
ing areas, appeal to all economic classes.100 

101 The FPC has issued a rule (18 C.F.R. pt. 8) stat
ing that a licensee shall make reasonable efforts to keep 
the public informed of the existence of the recreational 
facility by requiring publication in a local newspaper 
once each week for 4 weeks after the facility is opened 
and placing a sign at the entrance of the recreational 
areas (pp. 284-85 supra). The FPC has not, however, 
issued any further orders or guidelines requiring 
licensees to insure themselves that minority group 
citizens are aware that the facilities are open on a 
nondiscriminatory basis. Interview with Drexel Jour
ney, Deputy General Counsel, FPC, June 5, 1970. The 
FPC has the authority under 18 C.F.R. 8.1 to demand 
further advertising of the recreational facilities by 
the licensees. 

"Following the issuance or amendment of a license, 
the licensee shall ·make reasonable efforts to keep the 
public informed of the availability of project lands and 
waters for recreational purposes .... Such efforts 
shall include but not be limited to the publication of 
notice in a local newspaper once each week for four 
weeks. . . ." (Italic added). Id. 

108 Letter from John N. Nassikas, Chairman, supra 
note 88. This Commission has no information concern
ing the depth of the inspections referred to by Mr. 
Nassikas., 

' 
09 Interview with James Finch, legislative assistant 

to Lee White, former chairman, Nov. 19, 1969. How
ever, Mr. Nassikas stated that the FPC "reviews rec
reational use plans to insure that recreation facilities 
are provided to meet public recreational needs without 
discrimination. Facilities are required to appeal to 
people of all classes." Letter from John N. Nassikas, 
Chairman, supra note 88. 

The FPC also could determine the extent to 
which minority group members are being 
served by utility companies it regulates. Cur
rently, the FPC maintains no statistical data 
to determine the houses which are supplied 
with electricity. The FPC could cond11d a 
survey itself, or require annual statistics from 
the electrical power companies on the number 
and location of residences not served. The 
Agency then would be in a position to deter
mine what causes lack of service and, where 
appropriate, take corrective action. 

Little seems to be known about the relation
ship of rates charged to minority group mem
bers by utility companies. It has been alleged, 
for example, that inner-city residents, partic
ularly the poor, are paying disproportionately 
high utility rates.110 The FPC, in cooperation 
with local utility commissions, could determine 
whether this charge is true and, if so, whether 
the rates are justified. In any case, the Agency, 
after learning the facts, would be in a position 
to correct these inequities.111 

c. Federal Communications Commission 
Of the five regulatory agencies under dis

cussion in this section, the FCC possesses the 
greatest potential for playing a key role in 
resolving problems of racial unrest. In its role 
as the regulator of the broadcasting industry, 
the FCC could take a number of steps on its 
own and could require and persuade the indus
try to take additional steps to transform radio 

" 
0 Address by Judge J. Skelly Wright, to the Commit

tee on Federal Utility and Power Law of the Federal 
Bar Association, Dec. 4, 1968. 

m The FPC, to date, has not been involved in these 
social issues. Journey interview, supra n9te 107. 

The former chairman of the FPC, Lee C. White, 
praised Judge Wright's speech highly. He asserted that 
the issues raised by the speech should be of concern 
to the FPC. Interview with Lee White, former chair
man, FPC, Feb. 17, 1970. It should be reiterated that 
the FPC's jurisdiction with respect to electric rates is 
limited to wholesale rates and does not embrace retail 
or local rates. However, as the Federal agency with 
jurisdiction over the power industry, the FPC has a 
close relationship with the ele~trical companies. It 
should use its influence to make evident to the utility 
industries the inequities which exist. See, "A Study 
Made by the National Association of Regulatory Utility 
Commissioners, in their Eighty-first Annual Conven
tion," Sept. 16, 1969, in connection with the Proposed 
Model State Commission Rules Governing Establish
ment of Credit for Utility Services, in which the high 
deposits and their effect on the poor are analyzed. 
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and television into powerful instruments for 
salutary social change. 

For example, the Agency could examine the 
impact of current television and radio pro
graming on the aspirations and self-image of 
minority group members, so it would be in a 
position to recommend changes for improve
ment. It could encourage broadcasting stations 
to serve a more comprehensive community ed
ucation function than they do now. Local sta
tions could furnish information on such sub
jects as availability of job training programs, 
procedures to be followed in obtaining food 
stamps, or in finding assistance for health care. 
The stations could also be encouraged to ini
tiate consumer education programs to help the 
general public develop a knowledge of how to 
make purchases economically and wisely. 

Above all, radio and television stations could 
be stimulated to develop programing that 
would attract and appeal to all segments of 
the community. To an important extent, 
the broadcasting media help define the indi
vidual citizen's sense of belonging to the com
munity and the programing they offer reflects 
his feeling of participation in community af
fairs. If disadvantaged and minority group 
families continue to be excluded from the pro
graming concerns of the media, the stations 
are, in fact, failing to provide service to a sub
stantial section of the community and are 
thereby violating the law. Aside from the il
legality of this practice they are exacerbating 
problems which stem from a lack of communi
cation among differing economic, racial, and 
ethnic groups and are intensifying the sense of 
alienation from mainstream America that ra
cial and ethnic minorities already possess.112 

As has been noted, in one case the FCC, on 
t~e complaint of a local black citizens group, 

m Report of the National Advisory Commission on 
Civil Disorders (Kerner Report), 201-213 (1968). One 
of the main criticisms stated in the Kerner Report was: 

"The news media have failed to analyze and report 
adequately on racial problems in the United States 
and, as a related matter, to meet the Negro's legiti
mate expectations in journalism. Id., at 203. This 
statement is also clearly applicable to other minority 
groups in the United States." 

See, Rosel H. Hyde, former FCC chairman, addresses 
before the National Association of Broadcasters, Apr. 
2, 1968, and Mar. 26, 1969, urging broadcasters to give 
greater attention to the problems of minority groups. 

deferred action on renewing the radio and 
television licenses of 28 Atlanta, Ga. sta
tions.113 Among the grounds for the complaint 
was the lack of programing aimed at the mi
nority community. rhe FCC could take similar 
actions in other localities, not only on the 
basis of complaints, but on its own initiative. 

V. CURRENT AND POTENTIAL ROLE 
OF THE FEDERAL TRADE COMMISSION 

AND THE SECURITIES AND 
EXCHANGE COMMISSION 

The regulatory agencies discussed above 
have responsibility for licensing or regulating 
specific industries. The FTC and SEC do not 
regulate specific industries. Nonetheless, they 
have broad powers that cut across industry 
lines and each could be a significant force in 
promoting the cause of civil rights. 

A. Federal Trade Commission (FfC) 
The statutory responsibilities of the FTC are 

twofold: consumer protection and antitrust 
enforcement. With respect to each, the 
Agency's sphere of regulation is wide, extend
ing to most businesses regardless of the type 
of industry. By the same token, the FTC's 
discretionary power to define the scope of its 
activities also is wide. In carrying out its 
consumer protection responsibilities, the stat
utory mandate is to prevent "unfair and de
ceptive practices". With respect to its anti
trust activities, a principal statutory mandate 
is to prevent "unfair methods of competition". 
Neither term, however, is defined in the laws 
themselves. Congress, in effect, has left the 
FTC and the courts responsible for determin
ing, on a case-by-case basis, what these terms 
mean. 

The FTC has already taken some actions to 
use its, wide jurisdiction and discretionary 
power to strengthen the cause of equal oppor
tunity. Full realization of its potential civil 
rights role, however, lies in th/e future.m 

113 See p. 285, supra. 
"' The major portion of the information obtained on 

the FTC relates to situations prior to Jan. 12, 1970, 
when Caspar W. Weinberger assumed the chairman
ship of the FTC, The FTC has apparently made sig
nificant efforts during the last 7 months in the field of 
consumer protection. Many of the recommendations 
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I. CONSUMER PROTECTION 
In the following three instances, all involv

ing the Washington, D.C. area, the FTC used 
its broad powers to assume an active civil 
rights role. In each case, however, the steps 
taken proved to be only tentative and partial 
and the end results disappointing. 
a. Deceptive Advertising in Housing 

Advertisements 
On November 30, 1967, the FTC filed com

plaints of deceptive advertising against a num
ber of Washington, D.C. area businessmen 
who failed to disclose that the land and hous
ing they offered for sale or rent was not avail
able to all persons regardless of race, religion, 
or national origin.115 

On January 7, 1968, a public hearing on the 
charges set forth in the complaint was held 
before an FTC hearing examiner. On April 11, 
1968, the Federal fair housing law was enacted 
and the course of the pending case before the 
FTC was changed . 

• The hearing examiner's April 24, 1968 de-
cision 116 granted an unopposed motion by re
spondents to dismiss the complaint on the 
ground that the issues in the proceedings were 
rendered moot by the enactment of the fair 
housing provisions of the Civil Rights Act of 
1968. 

The examiner's position as to mootness was 
overruled by the full Commission. Commis
sioner Philip Elman, writing for the FTC, 
said: 

made by the American Bar Association Commission to 
study the FTC on Sept. 15, 1969, have recently been 
adopted by the FTC and are in various stages of 
implementation. Throughout this section, the signifi
cant changes made during the last few months by the 
FTC are noted, but no evaluation of their effectiveness 
has been attempted. 

115 The FTC directed its staff to develop facts per
mitting the issuance of no less than four complaints in 
the District of Columbia area on the subject of de
ceptive advertising through failure to disclose material 
facts, i.e., the conditions under which the advertiser is 
willing to rent or sell. The investigations were con
ducted in the Washington, D.C. Metropolitan Area be
cause it was thought appropriate to act first in the 
Federal city and because it was believed that this was 
the best method of attracting national attention. These 
investigations led to the November 30 complaints. In
terview with Mary Gardiner Jones, Commissioner, 
FTC, Nov. 6, 1969. 

118 See, First Buckingham Community, Inc., FTC 
Docket No. 8750 (May 20, 1968). 

. . . the enactment of the Civil Rights Act of 1968 
does not render lawful any acts or practices which 
would otherwise be deemed unlawful under the Federal 
Trade Commission Act. Neither in its terms nor its 
legislative history does the Civil Rights Act disclose an 
intent by Congress to repeal or modify, in whole or in 
part, expressly or by implication, directly or indirectly, 
any provision of the Federal Trade Commission Act. 
Congress surely could not have intended, in passing the 
Civil Rights Act, to grant anyone a license to engage 
in false and misleading advertising that violates the 
Federal Trade Commission Act . . . . Conduct that 
violates one Federal statute does not become immune 
because it also violates another statute ... we reject 
any contention that enactment of the Civil Rights 
Act of 1968 constitutes a mandate by Congress to 
cease and desist enforcement of the Federal Trade 
Commission Act in the area of false and misleading 
advertising of housing covered by the Civil Rights 
Act.111 

Nevertheless, the "complaint was dismissed by 
the FTC on the ground that the respondents 
stated in their motion to dismiss that there 
was "no real possibility that the alleged re
strictions as to race, color, and national origin, 
which the respondents allegedly failed to re
veal in advertising, can be continued." 118 The 
FTC interpreted the respondents' statement 
"as a positive, unqualified affirmation that the 
respondents had discontinued and will not re
sume a policy of restricting the availability 
of their apartments on the basis of race, color, 
or national origin." 119 Therefore, it appeared to 
the FTC that the allegedly illegal acts and 
practices were effectively terminated and that 
an order to cease and desist would serve no 
useful purpose.120 There was no followup, how
ever, to determine whether the real estate 
owners were complying with their promise to 
discontinue all forms of discrimination.121 

So ended the first attempt in FTC's history 
to deal with an issue directly related to civil 
rights. The FTC essentially decided that it 

111 Id., at 5, 6. 
118 Id., at 6. 
119 Id., at 6. 
120 Moreover, the FTC's only possible weapon under 

sec. 5 of its act, which deals with false and misleading 
advertising, is to demand that the advertisements of 
housing owners state; "We do not sell or rent to 
Negroes". Besides being bad policy for the FTC to 
demand such advertisements, once the Civil Rights Act 
of 1968 was enacted, such a statement would have been 
unlawful. See sec. 804(c) of the Civil Rights Act of 
1968. 

"'Interview with James M. Nicholson, former Com
missioner, FTC, Oct. 28, 1969. 
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had no direct statutory authority to enforce 
integration. Once the Civil Rights Act of 1968 
was enacted, the FTC decided that it would 
be advisable to leave the area of housing dis
crimination to the Federal agencies directly 
responsible for enforcement of fair housing 
law-the Department of Housing and Urban 
Development and the Department of Jµstice. 122 

b. Washington, D.C. Consumer Protection 
Program 

In 1968, the Report of the National Advisory 
Commission on Civil Disorders stated that the 
ghetto poor justifiably felt that they had been 
unfairly exploited by local white merchants.123 

Three years earlier, Senator Warren G. Mag
nuson, chairman of the Senate Commerce Com
mittee, had suggested that the Federal Trade 
Commission initiate in the District of Colum
bia a "model program of policing those unfair 
deceptive practices to which the poor are par
ticularly susceptible." 124 

The FTC's special program came into effect 
in late 1966, and an office was opened at 1101 
Pennsylvania Avenue NW. The District of 
Columbia consumer protection program was to 
develop in three directions : 

(1) Corrective action and compliance activity on a 
case-by-case basis; (2) guig.ance and other liaison pro
grams involving businessmen, consumers and local con
sumer protection and consumer education groups de
signed to inform consumers and businessmen as to 
practices deemed violative of the law and to facilitate 
the forwarding of complaints to the Commission on 
suspected law violations; and (3) study of economic 
and other aspects of these practices in order to provide 
Congress and the public with hard data respecting 
deceptive sales and credit practices of District of Co
lumbia retailers.= 

In addition to the District of Columbia Con
sumer Protection Office, the FTC, through its 
Bureau of Economics, undertook a study de
signed to develop detailed information concern
ing the credit practices of retailers in the 
Metropolitan Washington, DC. area.126 A re
port, based on the study, was published in 

122 Id. 
=Report of the National Advisory Commission on 

Civil Disorders, supra note 112, at 139. 
m FTC, Report on District of Columbia Consumer 

Protection Program, 1, 2 (June 1968). 
=Report of the American Bar Association (ABA) 

Study of the Federal Trade Commission 49, 50 (Sept. 
15, 1969). 

12 Nicholson interview; supra note 121. • 
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1968, under the title, "Economic Report on 
Installment Credit and Retail Sales Practices 
of D.C. Retailers". Another study, undertaken 
at the same time, concerned food store pricing 
practices in .low-income areas. This report was 
published in 1969, entitled, "Economic Report 
on Food Chain Selling Practices in the District 
of Columbia and San Francisco". Both reports 
offered detailed information and valuable rec
ommendations. The FTC has taken no action 
on the first economic report, but it has taken 
action on food store practices in low-income 

12areas. • 

In addition, the only comprehensive and or
ganized FTC effort to deal with retail market
ing fraud began with the District of Columbia 
Consumer Protection program. As a result of 
this program, 108 investigations of sellers in 
the District of Columbia were opened leading 
to 36 final orders.128 Several important opinions 
were decided by the FTC in connection with 
these complaints, which laid down landmark 
law on the legality of easy credit advertising.129 

However, the ABA report concluded that: 

sult.

This program represents an embryonic effort at the 
type of study which the FTC needs in order to produce 
a unified plan of attack on consumer problems but it 
was conducted on too small a scale, and for too short 
a period of time to accomplish a sufficiently broad re

1
' 

0 

FTC's first venture in coping with the prob
lems of the poor innercity residents appears 
to have been subject to serious limitations in 
its planning and execution. The first mistake 
was in setting up the District of Columbia 
Consumer Protection Office on Pennsylvania 
Avenue and 11th Street NW., a location not 
easily accessible to the poor community of 

m Jones interview, supra note 115. 
12 FTC, Report on Recent Developments in the Fed• 

eral Trade Commission's Consumer Protection Program 
2 (Jan. 1970). 

139 See, e.g., In re Leon Tashof, CCH Trade Reg. Rep., 
par. 18, 606 (FTC 1968) ; Empico Corp. 1965-1967 
Transfer Binder, CCH Trade Reg. Rep., par. 17, 859 
(FTC 1967). The American Bar Association report 
stated that "the knowledge gained as a result of the 
project influenced the drafting of the FTC's guides on 
retail installment credit sales, and is said by FTC 
personnel to have influenced the enactment by Congress 
of the truth-in-lending legislation" ABA report, supra 
note 125, at 49. 

1
' 
0 ABA report, supra note 125. 



Washington, D.C.,131 precisely the community 
the project was designed to reach, protect, and 
educate. Second, the office was inadequately 
staffed, initially having only one attorney.132 

Third, reliance for detection of deceptive prac
tices rested primarily on complaints received 
from the aggrieved consumer. The office was 
limited to a case-by-case approach by processing 
individual complaints.133 The one-man staff 
spent most of its time in the office on Pennsyl
vania Avenue waiting for complainants to ap
pear. Attempts to seek cooperation from local 
consumer groups, community action program 
representatives, welfare rights organizations, 
Spanish language groups, OEO legal aid clinics, 
or any other group that represented the poor 

131 Interview with Philip Elman, Commissioner, FTC, 
Nov. 14, 1969. 

132 Jones interview, supra note 115. Months after it 
was opened the office's staff was increased to eight 
attorneys, four of whom were black. Prior to the FTC's 
reorganization, effective July 1, 1970, the District of 
Columbia Consumer Protection Office had only five 
attorneys. Interview with Robert B. Sherwood, Director, 
Division of Personnel, FTC, Feb. 10, 1970. 

133 The Consumer and the Federal Trade Commis
sion-A Critique of the Consumer Protection Record of 
the FTC, by Edward Cox, Robert Fellmeth, John 
Schultz, 115 Cong. Rec. 1539 et. seq. (Jan. 22, 1969). 

Mary Gardiner Jones, a commissioner has stated 
that the staff of the District of Columbia consumer pro
tection program consulted the records of the District• 
of Columbia Small Claims Court and developed a list 
of the companies where most complaints were received. 
In addition, a list was made of District of Columbia 
residents who had been the object of garnishment 
actions. Even though the FTC staff attempted to con
tact those aggrieved individuals to determine the cause 
of their complaints, she stated that "staff's experience 
was that the residents were fearful, also thac; it was 
impossible to contact these individuals at their jobs 
and that going to their homes in the evening met with 
considerable suspicion and outright hostility. The prob
lem of eliciting complaints from the residents is not 
as easy as it appears. There has been established in 
the District (sic) the National Consumer Information 
Center, funded in part by the Meyer Foundation, whose 
sole concern is to develop complaints from the com
munity and furnish the residents with medication and 
legal services where necessary. One of the major prob
lems confronted by the center has been to develop the 
confidence of the community and to educate them suffi
ciently so that they are aware if they have a com
plaint as to where to go." Letter from Caspar W. 
Weinberger, Chairman, to Howard A. Glickstein, Staff 
Director, U.S. Commission on Civil Rights, attached 
memorandum from Mary Gardiner Jones, Commis
sioner, July 31, 1970. 

community of Washington, D.C., were limited 
in scope. m Among further developments grow
ing out of the District of Columbia project was 
an education program developed by two FTC 
attorneys in which they spoke at high schools 
and colleges in the city and supplied audiences 
with pamphlets describing the FTC's history 
and powers. 

After the FTC reorganization, effective 
July 1, 1970, the District of Columbia con
sumer protection program was disbanded. All 
District matters were turned over to the Wash
ington area field office, in Falls Church, Va., 135 

even further away from the needs of the Wash
ington inner-city.136 

Several of the recommendations in the 
American Bar Association report appear to 
have considerable merit. For example, the 
ABA recommended that the FTC establish 
special task force offices, to some extent com
parable to the District of Columbia Consumer 
Office, in eight or 10 major urban areas, in
dependent of the existing field offices.137 The 
report also recommended particular activities 
for these offices: 

[T]heir assignment would be to carry forward a 
model program to detect, proceed against and at the 
same time, study, classify and report on problems of 
localized fraud against consumers. These programs 
should be designed to protect consumers generally, but 
the emphasis should be on economic fraud and decep
tion against particularly vulnerable groups-the poor, 
the uneducated, and the elderly.'"' 

According to the ABA report, project con
tent would vary from city to city. In communi
ties where either State, local, or private 
agencies are energetically pressing legal or 
administrative actions against economic ex-

"' Elman interview, supra note 131. However, Miss 
Jones recently stated that the FTC "made every effort 
to seek the cooperation of local consumer groups." For 
example, FTC personnel worked with the Urban League 
and United Planning Organization representatives in 
the District of Columbia. Miss Jones' memorandum to 
Mr. Weinberger, supra note 133. 

m Letter from Caspar W. Weinberger, Chairman, 
FTC, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, attached memorandum 
from Paul A. Jamarick, Acting Director, Bureau of 
Consumer Protection, July 31, 1970. 

136 It is still premature to determine the effect of the 
FTC's decision to disband the District of Columbia 
Consumer Protection program as a separate entity 
and make it a part of the Washington area field office. 

' 
31

• ABA report, supra note 125 at 55. 
138 Id., at 55-56. 
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ploitation of consumers, the program's em
phasis would be on coordinating these activi
ties and estabfishing an education program. 
In other cities, however, the FTC emphasis 
would be on supplementing the enforcement 
efforts of other groups or agencies.139 

Pursuant to the ABA's recommendations, 
the FTC has recently taken a number of steps 
intended to make the Commission more re
sponsive in the area of consumer protection 
and to establish closer contacts with the pub
lic, including minority groups. These have taken 
the form of reorganization of the FTC's field 
offices,140 creation of consumer protection coor
dinating committees within each field office,141 

and closer coordination and cooperation with 
local organizations.142 In a recent letter to the 
U.S. Commission on Civil Rights, Mr. Wein
berger indicated that: 

Since January, the Commission has worked to estab
lish consumer protection coordinating committees in 
all of the cities in which its field offices are located. The 
first such committee was established in Chicago at the 
end of March and is now very much in operation. 
Other committees have been set up in New Orleans, Los 
Angeles, Philadelphia and San Francisco; it is antic
ipated that we will have committees in Boston and, I 
hope, New York by the end of the summer. These 
committees operate as one-stop complaint centers for 
consumers whereby a complaint submitted to any Fed
eral, State or local consumer protection authority is 
immediatdy referred to the particular authority best 
equipped to deal with it without further effort by the 
complainant.m 

1
"' Id., at 56. 

" 
0 Letter from Caspar W. Weinberger, Chairman, 

FTC, to Howard A. Glickstein, Staff Director, U.S. 
Commission on Civil Rights, July 31, 1970. 

lU Id. 
"' The FTC has directed its field offices to establish 

and maintain close cooperation with local OEO legal 
service offices and community action programs, con
sumer protection organizations, Better Business 
Bureaus, welfare rights organizations, and with repre
sentatives of model cities programs. FTC, Recent· De
velopments in the Federal Trade Commission's Co11,
sumer Protection Program January 1970, and Miss 
Jones' memorandum, supra note 133. 

1
'" Letter from Caspar W. Weinberger, Chairman, 

supra note 140. 
Mr. Weinberger further indicated in his letter that 

private consumer boards, made up of representatives 
from consumer organizations, were created to assist 
the coordinating committees in the field offices. In 
order to assist these new developments, the FTC re
cruited 59 employees designated as consumer protec
tion specialists. These new employees "have been 

c. Joint Task Force for Washington, D.C. 
As a measure to improve relations between 

persons of low-income in Washington, D.C. 
and the local merchants, and to keep a watch 
on consumer protection in general, District 
Mayor Walter E. Washington and the FTC 
organized a joint task force in July 1969. The 
task force is composed of one member each 
from the ( 1) corporation counsel's office; (2) 
U.S. Attorney's office; (3) United Planning 
Organization (the local .antipoverty agency); 
(4) Neighborhood Consumer Information 
Center (NCIC), run by Howard University 
students ; ( 5) Neighborhood Legal Services; 
(6) Post Office; and (7) Federal Trade Com

1mission.14• 

The group has met once a week since Sep
tember 1969. The main function of the task 
force is to keep itself informed of the city's 
main consumer problems and the nature of the 
most prevalent complaints. m One of the major 
subjects of complaints has been the household 
moving companies, which allegedly refuse to 
serve inner-city residents or, if they do, charge 
them excessive prices. The task force recom
mended to the city government that it license 
moving companies so that it can have recourse 
to an administrative remedy, the power to re
voke the license, if a company is found to dis
criminate in the provision of its services.146 

2. ANTI-TRUST ENFORCEMENT 
The second function of the FTC is to pre-

trained to deal with people who have not had the ad
vantage of a good education or any other training 
that could protect them from unethical and dishonest 
business practices." In addition to the 59 new em
ployees, Mr. Weinberger stated that the FTC's attorney 
recruitment program "was geared to acquire em
ployees who would have a definite commitment to 
consumer protection." Advance commitments were made 
to 26 graduating attorneys, 12 of whom belong to 
minority groups. Id. 

1
" Interviews with William E. McMahon, FTC's rep

resentative on the Washington, D.C. Joint Task Force 
and John A. Delaney, former Acting Executive Di
rector, FTC, Dec. 11, 1969. 

"' Id. 
"" Id. The ICC, the Federal regulatory agency which 

licenses household moving companies, has taken no 
affirmative action to determine whether any of their 
licensees engage in patterns of discrimination against 
minority group citizens. Interview with Martin E. 
Foley, Managing Director, ICC. Dec. 23, 1969. 
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vent unfair methods of competition 147 and to 
prevent mergers and other business relation
ships that may have the effect of substantially 
lessening competition or tend toward monop
oly.148 Here, too, the agency's wide jurisdic
tion and discretion and, above all, its position 
as the principal Federal agency concerned with 
the competitive activities of the business com
munity, present the FTC with the opportunity 
to promote progress in civil rights and to fur
ther social and economic justice. This oppor
tunity is presented through the FTC's express 
statutory duties as well as through the exer
cise of its broad investigatory powers and 
use of its prestige in the business community. 
a. Mergers 

Section 7 of the Clayton Act gives the FTC 
147 Some of the practices which have been found to 

be violations of sec. 5 of the Federal Trade Commis
sion Act, secs. 41-46, 15 U.S.C. secs. 47-48 (1914), 
prohibiting -"unfair methods of competition" in com
merce are: 

"1. Combinations or agreements of competitors to 
raise or otherwise control prices, tamper with the 
price structure, or divide sales territories or curtail 
competitors' sources of supply; 

"2. Restriction by a seller on the freedom of custom
ers of his product to deal in competing products; 

"3. Payment of excessive prices for raw materials 
for the purpose of eliminating weaker competitors de
pendent on the source of supply; 

"4. Boycotts or combinations to force sellers into 
giving preferential treatment to some businessmen 
over their competitors; 

"5. Agreements among competitors to restrict ex
ports or imports; 

"6. The knowing receipt of discriminatory allowances 
or payments by a customer from his suppliers; 

"7. Inducing breach of contract between competitors 
and their customers; 

"8. Secret bribery of buyers from employees or 
customers." 

148 The Clayton Act, secs. 12-21, 15 U.S.C. secs. 22-27 
(1914) cov~rs the following specific practices: 

"1. Price discriminations that illegally favor one 
customer over his competitor; 

"2. Exclusive dealing agreements and tying con
tracts; 

"3. Mergers of corporations where the /robable effect 
would be to lessen competition or tend to monopolize; 
and 

"4. Interlocking directorates of competing corpora
tions." 

The Robinson-Patman Act, sec. 13 c, 15 U.S.C. 
( 1936) , strengthened the Clayton Act by outlawing 
several forms of favoring particular buyers over their 
competitors and by prohibiting the inducement of 
illegal price favoritism. 

responsibility to prevent illegal corporate merg
ers.149 Currently, when the FTC investigates 
the probable effect of incipient mergers, it 
examines only economic data concerning the 
companies involved. Its interest is in whether 
the merger will strengthen or weaken compe
tition. At least one FTC Commissioner believes 
that the Agency's interest should extend to 
social concerns as well.15° Corporate decisions, 
such as where the merged companies will be 
located, whether company outlets will be main
tained or removed from their present locations, 
and the impact of the merger on employment 
patterns of the two companies affect the lives 
of people in ways other than their effect on 
competition. For the poor, and particularly 
the minority group poor, these decisions fre
quently affect their vital interests. For example, 
mergers that result in reducing or eliminat
ing needed services in inner-city areas can 
have a crippling effect on these areas, creating 
unemployment, and depriving neighborhoods 
of vital business enterprise. These factors are 
currently considered by the FTC only to the 
extent that they bear on the matter of com
petition.151 Moreover, the FTC, which has sub
stantial investigative and research facilities, 
has made no effort to determine the extent • 
to which mergers or other corporate activity 
have had this effect.152 

b. Franchises 
Franchising has become big business. Under 

this form of business transaction, a company 
with an established national name permits 

,.. Sec. 130, 15 U.S.C. 22-27 (1936). 
100 Jones interview, supra note 115. The Acting Di

rector of the Bureau of Consumer Protection has writ
ten that even though there are no inaccuracies in
volved in Miss Mary Gardiner Jones' view that social 
concerns should be taken into consideration by the 
FTC, he believed, in concurrence with Wilner L. Tinley, 
acting general counsel, that sec. 7 of the Clayton Act 
failed to give the FTC specific jurisdiction over social 
matters. "The acts under which this Agency functions 
do not delegate such a role, specifically, they do not 
call for in-depth consideration of such items as social 
factors that may result from mergers. We believe that, 
had Congress intended us to consider :iuch matters, it 
would have said so in the law, and of course, may still 
say so in future legislation or amendments." Paul A. 
Jamarick memorandum, supra note 135. 

1 1 Interview with Harry Garfield, attorney advisor to• 

Mary Gardiner Jones, Commissioner, May 28, 1970. 
1

" Id. 
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local businessmen to use the name and pro
vides necessary financing for the franchise. 
The business, however, is owned and operated 
by local entrepreneurships. While franchisors, 
to protect their national name, are permitted 
to exercise control over matters such as the 
cleanliness of the establishment and the quality 
of products sold by the franchisees, they are 
restricted under antitrust laws with respect 
to the conditions they may impose on fran
chisees. For instance, they may not control 
the prices charged nor may they restrict fran
chisees in decisions concerning those to whom 
they sell or those from whom they purchase. 

Franchising offers excellent opportunities 
for minority business ownership. Opportuni
ties also are presented for exploitation of 
would-be minority franchisees. For example, 
franchisors, recognizing the limited opportun
ities for business ownership open to minority 
group businessmen, may seek to impose greater 
restrictions on minority entrepreneurs than 
they ordinarily impose on majority group 
franchisees. 

According to a Federal official concerned 
with the Government's minority enterprise 
program, franchisors may seek to involve 
minority businessmen in franchises which it 
knows are economically unsound.153 The FTC 
can play a constructive role in facilitating new 
business opportunities for minority group 
members and should, in its examination of 
franchising problems, focus on means of pre
venting malpractices.154 

c. Broadened Use of Investigatory Powers 
Under Section 6 of the Federal Trade Com

mission Act, the FTC has broad investigatory 
powers "to gather and compile information 

153 Interview with Arthur McZier, Assistant Adminis
trator for Minority Business, Small Business Adminis
tration, June 5, 1970. 

1°' The FTC is now involved in preventing monop
olistic and descriptive advertising of franchises, but 
it is not focusing its attention on its effects on mi
nority entrepreneurs. Garfield interview, supra note 152. 
However, Paul A. Jamarick, Acting Director, Bureau 
of Consumer Protection, stated in his memorandum to 
Mr. Weinberger that "the FTC is very definitely focus
ing attention on the effects that descriptive advertising 
has on minority enterprises through an active project 
in the Division of General Litigation, Bureau of Con
sumer Protection." Paul A. J amarick's memorandum, 
supra note 135. 

. . . of any corporation engaged in inter
state commerce." 155 Under its powers, the FTC 
has authority to investigate practices of inner
city companies that exploit ghetto residents 
and, in many cases, the Agency can take 
appropriate legal ;teps to prevent them. 

An example of the use of the FTC investi
gatory powers for this purpose was its recent 
review of the pricing patterns and impact on 
competition in the Washington, D.C. area of 
food stores owned and operated by the Safeway 
and Giant Food Companies. Each controls 30 
percent of the food market in the Washing
ton, D.C. area-the area with the highest food 
prices in the Nation. An FTC staff memoran
dum stated: 

"The thrust of this investigation is what is believed 
to be an actual monopolization of this market by a few 
dominant firms, a monopolization that is reflected in 
excessive concentration and prices that exceed compet
itive levels . . . . If all the allegations under investi
gation are proven, the staff intends to seek . . . di
vesture of stores of Giant and Safeway.",.. 

The FTC has broadened its inquiry of food 
store practices beyond the Washington, 
D.C. area. The agency has issued subpenas for 
the profit statements of four chain stores in 
each metropolitan area with a population of 
more than 500,000 persons. 
d. Use of Prestige and Discretionary Power 

In addition to its formal statutory powers 
and responsibilities, the FTC has available to 
it discretionary powers and a reservoir of pres
tige which could be brought to bear upon 
some of the pressing problems facing minority 
group residents and others confined to the 
inner-city. Existing business establishments in 
the inner-city tend to hold monopoly positions 
because companies that could offer strong, 
healthy competition, to the benefit of inner
city residents, refuse to locate there. The FTC 
could convene meetings and conferences with 
manufacturers, retailers, and trade ·associa
tions, calling their attention to the opportuni
ties that exist in the inner-city and urging 
them to offer their goods and services to its 
residents on a competitive basis.15• 

155 15 U.S.C. 46 (a). 
'"' The Washington Post, Dec. 17, 1969, at A15. 
"' The FTC does not now have a policy planned to 

influence businessmen to enter into the inner-cities as 
a means of offering healthy competition. Jones inter
view, supra note 115. Miss Jones has been most inter-
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The FTC also could take steps to help the 
inner-city community assume a stronger com
petitive position by providing instruction on 
organizing buyer associations or cooperatives 
to take advantage of the lower prices afforded 
to those who buy in large quantities. Further, 
the Agency could promote minority business 
entrepreneurship by offering advice on busi
ness organization and on banking and invest
ment practices. The Clayton Act also offers 
the FTC sufficient flexibility to permit special 
arrangements to facilitate minority entrepre
neurship. On one case, the FTC took advantage 
of the flexibility afforded it for that purpose. 
Under a 1968 FTC advisory opinion an apparel 
manufacturer was permitted to provide extend
ed credit terms to one class of his customers 
and was advised that this would not contra
vene the antitrust laws.158 Under this opinion, 
extended credit terms could be given if: 

1. The business is a newly established 
business located in an urban ghetto-type 
area; 

2. The proprietor or principal owner 
of the business is a resident of the urban 
inner core, ghetto-type area within which 
the business is located; 

3·. In light of its ownership,, manage
ment, and location, the business stands a 
reasonable chance of survival.159 

One year after its advisory opinion the FTC 
received a followup report from the manufac
turer. According to the report, 41 stores had 
been opened under the program, 14 were to 
be opened in the near future, and 34 additional 
stores were being contemplated. Of the 41 
stores opened, many were so successful that 
they were able to repay some of their invoices 
and avoid the necessity for extended credit. 

ested in this area and has indicated in various speeches 
the valuable role the FTC could play. Addresses by 
Mary Gardiner Jones, Commissioner, The Revolution 
of Rising Expectations: The Ghetto's Challenge to 
American Business, annual meeting of the National 
Association of Food Chains, Oct. 16, 1967; The Urgent 
Need for Consumer Protection in our Inner Cities, 
Twin Cities Federal Executive Board, May 24, 1968; 
Our Most Urgent Task: To Protect the Consumer 
Needs of our Poverty-Stricken Families, Greater Miami 
Section National Council of Jewish Women, Inc., Apr. 
22, 1966. 

1
'" FTC Advisory Opinion No. 253, May 25, 1368. 
"'Id. 

B. Securities and Exchange Commission 
(SEC) 

The SEC administers several statutes deal
ing with securities, all enacted for the protec
tion of investors and the public. Two of its 
statutory duties have important civil rights 
implications : ( 1) disclosure of relevant finan
cial information by companies offering stock 
or other securities to the public; and (2) SEC 
rules and regulations permitting stockholders 
to use the proxy mechanism to raise issues 
relevant to the management of the corpora
tion. 

I. DISCLOSURE OF INFORMATION 
The Securities Act of 1933 and the Securi

ties Exchange Act of 1934 require full and 
fair disclosure of all pertinent facts by any 
company wishing to sell stock to the public.100 

To facilitate the disclosure required by the act, 
the Securities and Exchange Commission has 
drawn up forms which describe the format in 
which information must be given to investors. 

Among the items on the forms is a "descrip
tion of business" which appears as item 9 on 
SEC's form S-l.161 

100 The Securities Act of 1933 and Securities Exchange 
Act of 1934 were designed to facilitate informed in
vestment analysis and prudent and discriminating in
vestment decisions by the investing public. It is the 
investor, not the SEC, who must make the ultimate 
judgment of the worth of securities offered for sale. 
The SEC is powerless to pass upon the merits of secu
rities, and assuming proper disclosure of financial and 
other information essential to informed investment 
analysis, the SEC cannot bar the sale of securities 
which such analysis may show to be of questionable 
value. 

The SEC is the repository of information for com
panies who issue bonds or shares of stocks across State 
lines. It makes certain, through its laws and regula
tions, that pertinent financial information is disclosed 
to it for the use of the general public. The SEC, there
fore, does not directly regulate the purchase or sale 
of bonds or stocks, as opposed to other regulatory 
agencies which actually regulate the performance, 
rates, licenses, et cetera, of different industries. Inter
view with Meyer Eisenberg, staff attorney, General 
Counsel's office, SEC, Mar. 11, 1970. 

1 1 Item 9 reads :• 

" (a) Briefly describe the business done and intended 
to be done by the registrant and its subsidiaries and 
the general development of such business during the 
past 5 years, or such shorter period as the registrant 
may have been engaged in business.... 

"(c) If a material part of the business of the reg-
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Item 9(c) of form S-1 requires that 
"... if a material part of the business of 
the registrant and its subsidiaries is depend
ent upon a single customer, or a very few 
customers, the loss of any one of which would 
have a materially adverse effect on the regis
trant . . ." such facts must be included 
within the prospectus.162 The release also re
quires, in the case of such customer, disclo
sure of "other material facts with respect to 
their relationship." This would seem to re
quire the company to disclose any facts .in its 
knowledge which could result in the termina
tion of its contract with this customer. These 
provisions for disclosure also would seem to 
require a company to disclose the status of 
its compliance with Federal contracting re
quirements, including those related to equal 
employment opportunity. 

At present, the registrant company is re
sponsible for determining what facts should 
be disclosed in the registration statement. 
The SEC offers no specific guidance with re
spect to civil rights related issues which should 
be reported. There is a need for the Agency 
to issue such guidelines setting forth the types 
of action to be reported, including, but not 
limited to, judicial or administrative actions in 
the civil rights area against the registrant. 

Under these guidelines, the SEC could insist 

istrant and its subsidiaries is dependent upon a single 
customer, or a very few customers, the loss of any one 
of which would have a materially adverse effect on the 
registrant, the name of the customer or customers and 
other material facts with respect to their relationship, 
if any, to the registrant and the importance of the 
business to the registrant shall be stated." Release No. 
4988, Securities Act of 1933, July 14, 1969. 

' 
02 Id. In addition, instruction 4 to item 9 of form S-1 

requires that: Appropriate disclosure shall be made 
with respect to any material portion of the business 
which may be subject to renegotiation of profits or 
termination of contracts or subcontracts at the election 
of the Government. 

Further, item 12 of form S-1 requires disclosure 
with respect to material pending legal proceedings. A 
key term in the instructions to item 12 is "material" 
which is defined by rule 405 under the Securities Act as 
follows: 

"The term "material," when used to qualify a re
quirement for the furnishing of information as to any 
subject, limits the information required to those matters 
as to which an average prudent investor ought reason
ably to be informed before purchasing the security reg
istered" (italic added). 

that a registering company with substantial 
Government contracts, which has been de.: 
barred or otherwise subject to sanctions under 
Executive Order 11246, disclose this informa
tion in its registration statement.163 By the 
same token, disclosure of a Department of 
Justice pattern or practice suit brought under 
section 707 of the Civil Rights Act of 1964, 
an EEOC finding of employment discrimina
tion, or a law suit filed by a private party 
under section 706 of the Civil Rights Act of 
1964, also should be required. For example, 
the Duke Power Co. has been in litigation since 
1968 for allegedly violating Title VII of the 
Civil Rights Act of 1964.164 The company's 
latest registration statement, filed with the 
SEC under the Securities Act of 1933, fails 
to disclose the pending legal proceeding.165 In 
addition, if the ICC, the CAB, or the FPC 
should issue a rule prohibiting employment 
discrimination by their regulatees, as the FCC 
has done, a regulatee found to be in noncom
pliance with the rule should be required to 
disclose this fact to the SEC. Indeed, the ac
tion which a regulatory agency can take is 
much more significant than the mere lqss of a 
contract. It involves the basic right of the 
company to continue in business. 

These civil rights violations are "material" 
under item 12 of form S-1 and must be dis
closed in order to inform "an average prudent 
investor" 166 of the possible financial repercus
sions that such legal or administrative pro
ceedings would have on the companies.167 

"' This is not the present policy of the SEC. When 
asked whether the SEC would adopt such a policy, 
Charles Shreve, former Director, Division of Corpora
tion Finance, SEC, indicated to Commission staff that 
the SEC would take this matter under advisement. 
Interview with Charles Shreve, Feb. 12, 1970. At the 
present time, the SEC has not passed on this Com
mission's suggestion, mainly due to staff changes in 
SEC's Division of Corporation Finance. As of June 
1970, the SEC still had the matter under its considera
tion. Interview with Alan B. Levenson, Director, Di
vision of Corporation Finance, SEC, June 4, 1970. 

1
•• Griggs v. Duke Power Co., 292 F. Supp. 243 

(D.C.N.C. 1968), rev'd, 420 F. 2d 11225 (4th Cir. 
1970), certiorari granted June 29, 1970. 

1
•• SEC Form S-7, Registration No. 2-37953, filed 

July 10, 1970. 
1
•• Rule 405, Securities Act of 1933. 

1 1 The SEC, has indicated that " ... it may well be, • 

that not every proceeding pursuant to the Civil Rights 
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Disclosure by companies debarred or subject
ed to other sanctions under Executive Order 
11246, Title VII of the Civil Rights Act of 1964, 
or nondiscrimination rules of regulatory agen
cies, not only could be of assistance in assuring 
compliance with nondiscrimination require
ments, but is necessary to protect the public 
investor. For example, as noted earlier,168 the 
Federal Power Commission issued an order on 
September 8, 1969, granting a petition filed by 
the California Rural Legal Assistance ( CR
LA) to intervene in the application proceed
ings for a license to construct a hydroelectric 
plant by the Pacific Gas & Electric Co. (P.G. 
& E.). CRLA alleged that the company's ap
plication for a license should be denied because 
of its failure to provide equal employment op
portunity. It is likely that the project for 
which the license was sought is economically 
substantial and that the earning potential of 
P.G. & E. would be affected by a denial of the 
license. Furthermore, all future license appli
cations of P.G. & E. would be affected by this 
review of the company's equal employment 
status. A stockholder or potential stockholder 
of P.G. & E. should be entitled to know of the 
action pending against the company. 

Similarly, in 1968, the Office of Federal Con
tract Compliance issued notices warning seven 
companies of impending Government debar
ment action. Three of the companies-Timkin 
Roller Bearing, Bemus Paper, and Bethlehem 
Steel-reached the stage of debarment hear
ings. During the public hearings, Timkin 
Roller Bearing and Bemus agreed to comply 
with Executive Order 11246. The Bethlehem 
Steel case is still pending and its registration 
statement at the SEC fails to disclose OFCC's 
debarment action.169 If any of these companies 
went through a public stock offering after 
they were warned of possible debarment ac
tion, potential investors were entitled to know 

Act of 1964 or Executive Order 11246 would be deemed 
material as that term is defined under rule 405 for 
purposes of disclosure in registration statements. In 
such cases, the Commission has no authority to re
quire such disclosure." Letter from Hugh F. Owens, 
Coinmissioner, SEC, to Howard A. Glickstein, Staff Di
rector, U.S. Commission on Civil Rights, July 24, 1970. 

,.. See note 15, at p. 270 supra; and note 41, at p. 275 
supra. 

1 
.. SEC, form S-7, registration No. 2-37104, filed Apr. 

17, 1970. 

that sanctions might be imposed on the com
panies. 
2. STOCKHOLDERS' ABILITY TO RAISE 

MANAGEMENT ISSUES 
A stockholder may bring to the attention of 

other security holders, by utilization of a stock
holder's proxy proposal, issues which he deems 
relevant to the management of a corporation. 
In order to preclude abuses by persons seeking 
personal ends to the detriment of stockholders 
and the corporation, and to facilitate the sub
mission of stockholder's proposals at share
'holder meetings, the SEC adopted rule X-14A-
7. The regulation limits the subject matters 
which may be raised by stockholders. As adopt
ed on December 18, 1942, the rule specifies that 
the proposal must be a "proper subject for 
action". Throughout the years, the SEC has 
limited its definition of "proper subject". Spe
cifically excluded from the meaning of that 
term are "general economic, political, racial, 
religious, social, or similar causes".110 

The restriction prohibiting use of proxy 
mechanisms for the purpose of promoting 
"general economic, political, racial, religious, 
social, or similar causes" substantially limits 
the freedom of stockholders to challenge cor
porate employment and other policies.111 To 
some extent, this SEC restriction is an an
achronism. It is a holdover from a time when 
social considerations were considered irrelevant 
or inconsistent with the vital interests of busi
ness. In recent years, however, many of the Na
tion's leading business organizations and trade 
associations have recognized the need to become 
closely involved in problems of social and eco
nomic injustice. In the deepest sense, these com
panies have recognized that if they are to 
thrive economically, they can no longer ignore 
the problems that underlie social unrest and 
racial alienation. 

" 
0 17 C.F.R. 240.14a-8(c) (2). However, the SEC in

dicated in its letter to the U.S. Commission on Civil 
Rights that rule 14-8 "does not automatically prohibit 
inclusion in proxy material of shareholder proposals 
relating to employment practices of a company subject 
to the rule." Letter from Hugh F. Owens, Commissioner 
supra note 167. 

m See letter from Donald F. Schwartz, professor of 
law, Ge~rgetown University Law Center, to the Divi
sion of Corporation Finance, SEC, Mar. 10, 1970, for 
a comprehensive discussion on the subject of stock
holders' ability to raise management issues. 
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In addition, there are sound financial reasons 
for abolishing this prohibition. Title VII of the 
Civil Rights Act of 1964 provides an individual 
with a right to sue employers, labor organiza
tions, and others for discriminatory employ
ment practices. The prospect of litigation is of 
legitimate concern to an investor or stock
holder. A proposal which would require man
agement to be an equal opportunity employer 
and to take steps to overcome the effects of its 
past discrimination by establishing an affirma
tive action program, therefore, would be rele
vant and a "proper subject." 112 Yet, in at least 

112 Rule 14a-8 has been challenged in two cases: Peck 
v. Greyhound Corp., and Medical Committee for Human 
Ri_qhts v. SEC. Peck v. Greyhound Corp., 97 F. Supp. 
679 (S.D.N.Y. 1951) involved a challenge to the segre
gated seating system which Greyhound maintained in 
the South. The stockholder proposed that the company's 
proxy material include "A Recommendation That Man
agement Consider the Advisability of Abolishing the 
Segregated Seating System in the South." The SEC 
determined that the primary motive of the stockholder 
was to undo the segregated system maintained by 
Greyhound. Although the proposal was germane to the 
business of the company, the fact that the stockholder 
was motivated by social conscience precluded the in
clusion of the stockholder's proposal in management's 
proxy material. The suit brought by James Peck 
challenged the SEC's refusal to demand that Grey
hound include the proposal in its proxy material. 

The district court refused to issue a temporary in
junction and the matter ended there. The basis upon 
which the district court denied Peck's claim was that 
he had not exhausted his administrative remedies and 
therefore the issue of whether or not the SEC may 
constitutionally prohibit stockholders' proposals on 
racial issues was not reached. 

Medical Committee for Human Rights v. Securities 
and Exchange Commission, C.A. No. 23105 (D.C. Cir. 
July 8, 1970). The medical committee, one of Dow 
Chemical Co.'s shareholders, requested that a resolu
tion be submitted to Dow shareholders authorizing' 
Dow's board of directors to amend the company's 
charter to prohibit the sale of napalm by Dow to any 
buyers refusing to give assurances that the napalm 
would not be used on or against human beings. An
swering brief of the SEC, respondent, at 3. 

Dow notified the SEC of the medical committee's 
proposal and advised both the Commission and the 
medical committee that it had decided to omit the pro
posal from its proxy materials. The proposal was 
omitted on grounds of ". . . promoting a general 
political, social or similar cause," and as solely con
sisting of a recommendation "... with respect to 
. . . the conduct of . . . (Dow's) ordinary business 
operations...." Id., at 4. 

The SEC, on Mar. 24, 1969, " . . determined to 

one case the SEC has ruled that requesting a 
company to hire on an equal opportunity basis 
is not a proper subject for a proxy.173 

If the SEC should liberalize its current defi
nition of "proper subject" to permit socially 
motivated stockholders to introduce proposals 
of civil rights importance, the potential impact 
could be overwhelming. The issues susceptible 
to resolution through use of the stockholder 
proxy mechanism are far-reaching. For exam
ple, companies that are abandoning inner-city 
ghetto areas could be directed by their stock
holders to relocate there and provide additional 
goods and services to ghetto residents. Com
panies could be directed to institute training 
programs to expand employment opportunities 
for minority group members. Companies also 
could be directed to invest in the inner-city and 
seek other means of assisting in the creation 
of a sound economy in the ghetto. These are 

raise no objection to the omission from the manage
ment's proxy statement of certain resolutions proposed 
by the Medical Committee for Human Rights.'' The 
SEC also denied the request of counsel for the medical 
committee to be heard by the Commission. On May 
29, 1969, the medical committee filed a petition for 
review in the court of appeals. The SEC, in its brief, 
argued entirely on procedural grounds. 

On July 8, 1970, the Washington, D.C. Court of 
Appeals ruled the corporate shareholders have the right 
to be involved in corporate policy decisions that have 
social impact and that they be allowed to vote on many 
of these issues by proxy or at shareholders' meetings. 
The court did not flatly order inclusion of the napalm 
resolution, but told the SEC to reconsider its ruling in 
light of the court's own finding that corporate proxy 
rules cannot be employed as "a shield to isolate such 
managerial decisions from shareholder control." Medi
cal Committee For Human Rights v. Securities and 
Exchange Commission, No. 23 105 (D.C. Cir. July 8, 
1970). 

"'On Feb. 17, 1970, an organization named "Project 
on Corporate Responsibility," popularly known as 
Campaign GM, delivered to the General Motors Corp. 
nine stockholders' proxy proposals to be included at 
their annual meeting of shareholders to be held on 
May 22, 1970. The ninth proposal asked GM for an 
implementation of nondiscriminatory policies in select
ing dealers and hiring employees. On Feb. 27, 1970, 
the General Motors Corp. determined that the nine 
proposals were the subject of unlawful proxy solicita
tion under rule 14a-8, and not a "proper subject for 
action." Letter from George W. Combe, Jr., secretary, 
General Motors Corp., to SEC, Feb. 27, 1970. The SEC 
determined on Mar. 18, 1970 not to take any enforce
ment action should General Motors omit proposals and 
proposals 4 through 9 from its proxy statement. 
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but a few examples of the kinds of proposals 
which might emanate from stockholders if the 
SEC were to remove its restrictions on the 
types of issues that may be raised through the 
mechanisms of stockholders proxies. Further, 
even in those cases where such proposals are 
not adopted by the stockholders, the introduc
tion and full discussion of their merits could 
stimulate greater corporate concern and ac
tivity.174 

"' The SEC has taken several limited actions of 
potential benefit to minority group members. The SEC 
Washington, D.C. regional office, for example, has 
created a program with Howard University which 
should serve as an example to other regulatory 
agencies. 

Members of the SEC staff met with members of the 
Howard University Law School in order to create a 
symposium in Federal securities laws. The SEC mem
bers were distressed to find that Howard University 
Law School did not offer courses in security laws. This 
is an area, they believe, which is of prime importance 
to all minority groups. All minority groups must learn 
to understand the security law, its meaning and ap
plication, so as to make their entry into the world of 
securities easier. 

The Commission's regional office plans to offer the 
symposium every year. Their next step should be to 
stimulate other SEC regional offices to establish similar 
programs. The FMC, FTC, FCC, CAB, FAG, and ICC 
should follow the SEC's example and offer lectures on 
their pertinent laws and regulations. This will not only 
be a public relations vehicle for each agency, but it 
will also stimulate minority group law students to 
become interested in fields of law which their curric
ulum presently ignores and possibly a few of them 
will seek employment with a regulatory agency. In
terview with Alex Brown, Regional Administrator, 
Washington, D.C. office, SEC, Mar. 12, 1970. 

The SEC and other Federal regulatory agencies' ef
forts should not be limited to law students. The reg
ulatory agencies should extend their courses to groups 
of minority leaders, entrepreneurs, consumer protec
tion groups, so as to familiarize a wider section of the 
community with their laws. 

In addition, the SEC has adopted regulation A, pur
suant to an act of Congress, to provide exemptions 
from the registration requirement as an aid primarily 
to small business. The law provides that offerings of 
securities not exceeding $300,000 may be exempted 
from registration, subject to such conditions as the 
Commission prescribes for the protection of investors. 
15 U.S.C. 77c.(b). In addition, the SEC's regulation A 
permits certain domestic and Canadian companies to 
make exempt offerings not exceeding $300,000, provided 

r certain specified conditions are met, including the prior 
filing of a simple "Notification" with the appropriate 
regional office and the use of an offering cireular con-

VI. SUMMARY 

Over the past 80 years, Congress has created 
a number of regulatory agencies and provided 
them with authority to control the activities of 
specific industries. For example, the Interstate 
Commerce Commission regulates railroads and 
motor carriers; the Federal Communications 
Commission regulates radio and television sta~ 
tions, and telephone and telegraph companies; 
the Federal Power Commission regulates gas 
and electric companies; the Civil Aeronautics 
Board regulates airlines; the Federal Maritime 
Commission regulates water carriers. 

Congress also has created regulatory agen
cies with responsibility for controlling specific 
business practices, rather than particular indus
tries. For example, the Federal Trade Commis;
sion has responsibility for preventing deceptive 
business practices and unfair competition, 
regardless of the industries in which these 
practices occur. By the same token, the Securi
ties and Exchange Commission has responsi
bility for protecting investors and the public 
by requiring full disclosure of -financial infor
mation by companies offering stock or other 
securities. The SEC's authority also extends 
across industry lines. 

The common standard governing all of these 
regulatory agencies is that of serving the public 
interest. There are a number of civil rights 
issues that necessarily arise in connection with 
the activities of the industries they regulate 
and, by close adherence to the standard of serv
ing the public interest, the agencies could con
tribute substantially to furthering the cause of 
civil rights and contributing to social and eco
nomic justice. 

taining certain basic information in the sale of secu
rities. 

Regulation A, even though it was adopted to aid 
small business, is a complicated registration form. In 
order to be effectively used by small businessmen, reg
ulation A must be rearranged so as to make it easier 
to understand and be used by minority entrepreneurs. 
The Washington, D.C. regional office, for the past 
several months, has been drafting a simpler type of 
prospectus which could be filed under regulation A. 
The new prospectus will apply only within the jurisdic
tion covered by the Washington, D.C. regional office 
and is geared for the benefit of minority groups. Id. 

Once a final draft is acceptable,-the form should then 
be translated into Spanish in order to facilitate the 
use of the prospectus by Spanish-speaking minorities. 
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For example, nearly all of tlie business en
terprisEls they regulate are subj1;;ct to the equal 
employment opportul}ity requirements provided 
under Title VII of the Civil Rights Act of 1964. 
Many also a_re Government contractors and, by 
virtue ,of tha:t ~tatus, are subJ~c~ to the equal 
opportunity requirements of Executive Order 
11246. In view of the degree of control exer
cised by the agencies. over the industries they 
r~gulate, the agencies could be a' sigµificant 
force for promoting the cause of equal 'employ
ment opportunity. 

In some indu~tries, excellent opportunities 
are presented for enabling minority group 
members to participate in business ownership 
and management. For example, the motor car
rier industry and the radio and television in
dustry both require relatively small capital in
vestments. By virtue of the licensing authority 
of the ICC and the FCC, these agencies could 
contribute measurably to facilitating greater 
minority business entrepreneurship. Moreover, 
minority participation in radio and television 
could be of special help in creating greater un
derstanding within the majority community of 
the deep-seated injustices which minority group 
members experience. The agencies could also 
play a key role in eliminating discrimination or 
segregation of services and facilities provided 
by members of the industries they regulate. 

The agencies, in most cases, have ignored 
their civil rights responsibilities. In those cases 
where they have accepted these responsibilities, 
their performances have been disappointing. 

For example, only one of the five agencies 
that regulate specific industries-FCC-has 
taken steps to assure against employment dis
crimination by the members of its industry. 
The FCC has issued a rule against such dis
crimination by radio and television stations and 
is planning to issue a similar rule regarding 
telephone and telegraph companies. None of 
the other four agencies under consideration in 
this chapter has given indication of taking a 
similar step. Some of the FCC's actions, such 
as license renewals of radio stations that ap
parently discriminate in their employment pol
icies, have suggested that the agency does not 
consider its antidiscrimination rule to have a 
high priority. 

Neither the ICC nor the FCC has taken ad
vantage of the special opportunities afforded 

them to promote a greater minority participa
tion as owners and managers in the industries 
they regulate. In fact, the standards used by 
the two agencies in approving license applica
tions tend to exclude new entrepreneurship in 
favor of protecting those already entrenched
in the industry. 

Further, while most of'the agencies operate 
under statutes which prohibit discrimination in 
facilities or services offered by industry mem
bers, few have even taken rudimentary steps 
to carry out their responsibility of enforcing 
the statutory prohibitions against overt dis
crimination. Little, if anything, has been done 
to eliminate the more subtle forms of discrim
ination in their industries, such as programing 
policies of FCC-licensed radio and television 
stations and recreational facilities provided at 
FPC-licensed hydroelectric plants. Nor have 
any of the agencies even attempted to inform 
themselves of the extent to which minority 
group members are participating in industry
provided services and facilities. 

The five agencies charged with responsibility 
for regulating specific industries have barely 
joined in the civil rights effort being carried 
out by other Federal departments and agencies. 
To the extent they have adopted rules and pol
icies against discrimination, they generally en
force them solely through the processing of 
complaints. Only the FCC has adopted an af
firmative program to assure against discrimi
nation. None has taken even the basic step of 
establishing a staff or single staff member with 
direct responsibility for implementing the 
agency's civil rights functions. Thus, ~uch im
portant matters as devising affirmative civil 
rights programs, coordinating the agency's 
civil rights responsibilities, establishing liaison 
with other departments and agencies having 
similar civil rights functions, and proposing 
new ideas for strengthening the agency's civil 
rights performance, are largely ignored insofar 
as no one is given specific responsibility for 
handling them. 

The Federal Trade Commission and the Se
curities and Exchange Commission, although 
they do not regulate specific industries, are 
charged with responsibilities that carry signifi
cant civil rights implications. For example, the 
FTC, in carrying out its responsibility to pre
vent deceptive practices, could be an affirmative 
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force for protecting the ghetto poor from un
scrupulous businessmen who exploit them. In
deed, the FTC has recognized the need to act 
in this area. Its one effort, however, involving 
creation of a Washington, D.C. task force, gen
erally failed because of inadequate staff and 
lack of imaginative implementation. In carry
ing out its responsibility to enforce antitrust 
laws, the agency should, in appropriate cases, 
be concerned with the effect of incipient merg
ers on the economy of ghetto areas, including 
such matters as unemployment, price levels, and 
the quality of goods and services that will be 
available. Currently, the FTC does not view its 
functions with sufficient breadth to take these 
matters into account. 

The SEC, in carrying out its responsibility of 
assuring full disclosure of information by .reg
istering companies, could contribute to more 
effective civil rights enforcement. For example, 
the Agency could require registering companies 
to disclose the fact that sanctions are being im
posed for violation of Federal contract require
ments under Executive Order 11246, of pending 
lawsuits under Title VII of the Civil Rights Act 
of 1964, and findings of employment discrimi
nation by the Equal Employment Opportunity 
Commission. In addition, if the ICC, the CAB, 
or the FPC issue rules prohibiting employment 
discrimination by their regulatees, as the FCC 
has done, a regulatee found to be in noncompli
ance with the rule should be required to dis
close this fact to the SEC. The requirement of 

public disclosure not only would tend to 
strengthen enforcement of equal employment 
opportunity laws, but also would be of legiti
mate interest to potential stockholders who 
are concerned over possible lo$s of important 
contracts or pending litigation against com
panies in which they are thinking of investing. 
Currently, the SEC does not require the dis
closure of such information. 

Further, stockholders, by way of the proxy 
mechanism, could be in a position to bring an 
end to discriminatory practices by the com
panies in which they own stock and to trans
form these companies into instruments of social 
progress. The SEC, however, currently prohib
its use of the proxy mechanism for the purpose 
of promoting "general economic, political, 
racial, religious, and social" causes, thus pre
venting socially motivateq stockholders from 
even suggesting changes in company policy re
lated to any of ~hese matters. 

Each of the regulatory agencies considered 
in this chapter can play a significant role in 
promoting the cause of civil rights. None has 
made more than a half-hearted effort to do this. 
Some of the agencies have faiieci to recognize 
that they have civil rights respqnsibilities. In 
this Commission's view, only after all of these 
agencies have acted forcefully and affirmatively 
to promote civil rights and end social and eco
nomic injustice can they truly proclaim them
selves to be protectors of the public interest. 
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CHAPTER 6 

THE CIVIL RIGHTS POLICY MAKERS 

I. INTRODUCTION 

In a number of the civil rights areas dis
cussed in earlier chapters, mechanisms exist to 
coordinate and focus the efforts of departments 
and agencies having civil rights responsibilities 
in common. In housing, HUD is charged by 
statute with the duty of coordinating the activ
ities of all other agencies that operate programs 
and activities relating to housing and urban de
velopment and of providing leadership in the 
Government-wide effort to further the purposes 
of fair housing. The Department of Justice has 
responsibility, under Presidential Executive 
order, to coordinate the Title VI activities of the 
large number of Federal agencies that admin
ister the variety of loan and grant programs 
covered by that law. The Civil Service Commis
sion is responsible, also by Presidential Execu
tive order, for coordinating the effort to assure 
equal opportunity in Federal employment. And 
in the area of private employment, a loose-knit 
arrangement among the three agencies princi
pally concerned with preventing private em
ployment discrimination-OFCC, EEOC, and 
Justice-serves this function. 

There also are coordinating mechanisms that 
function across subject area lines, and there are 
agencies whose authority-directly or indi
rectly-extends beyond coordination to deci
sions on overall civil rights policy and uniform 
methods of assuring compliance with all civil 
rights laws. The duties and scope of authority 
of these across-the-board civil rights coordinat
ing mechanisms differ widely. Some have no 
role in the formulation of civil rights policy 
and programs. Their function is to see that 
Federal programs are understood at the local 
level and that Federal policy is carried out 
effectively in the field. Thus, the Federal Exec
utive Boards, consisting of regional representa-

tives of a large number of Federal agencies, 
have responsibility for disseminating informa
tion on the many social and economic welfare 
programs operating in the various cities and 
metropolitan areas in which they are located 
to assure effective and coordinated implemen
tation. 

Other agencies, in addition to serving an 
across-the-board civil rights coordinating func
tion, also play a significant role as civil rights 
advocate, either as Government spokesman for 
minority group members generally or for par
ticular minority groups. The Community Rela
tions Service, part of the Department of 
Justice, serves as a needed link between the 
minority community and the Federal bureau
cracy and tries to make the Federal Government 
more responsive to the needs of the Nation's 
ghettos and barrios. The Cabinet Committee on 
Opportunity for the Spanish-Speaking, recently 
given a legislative mandate, performs a similar 
advocate function in stimulating the Federal 
Government to protect Spanish surnamed 
Americans against denials of civil rights and to 
assure their equitable participation in the 
benefits of Federal programs. 

Although these agencies and mechanisms 
have authority to coordinate or press for more 
effective implementation of Federal laws and 
programs, they are in no position to determine 
overall civil rights policy or to make binding 
decisions on how departments and agencies 
shall implement civil rights and related laws. 
There are agencies and mechanisms, however, 
that do have such authority. They are key parts 
of the decisionmaking process that determines 
Government-wide civil rights policy and influ
ences the manner in which all Federal agencies 
carry it out. 

The Department of Justice, in addition to its 
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title VI and equal -~~ployment coordinating 
ft,mctions, plays a pro~der and more determina
tive role in the • Government's overall civil 
rights program. As the Government's principal 
litigator, the Department can be the key to de
termining strategies and priorities in civil 
rights enforcement. As the President's chief 
legal adviser, it can be instrumental in deter
mining how broadly or how narrowly civil 
rights and related· laws are interpreted. 
Through its legal interpretations, it can either 
stimulate greater compliance and enforcement 
activities by other Federal departments and 
agencies or set severe limits on these activities. 

Within the Executive Office of the President, 
two mechanisms exi'st 'which have great poten
tial utility in directing the course of civil rights 
policy and enforcement. The Bureau of the 
Budget, through its functions of reviewing 
budgetary submissions by all Federal depart
ments and agencies and planning and evaluat
ing Federal programs, can stimulate greater 
civil rights compliance activity by urging the 
allocation of additional resources for civil 
rights enforcement and more efficient program 
evaluation systems to assure that minority 
group members are receiving the benefits of 
civil rights and other Federal programs as in
tended.1 

The President's own staff of White House 
assistants also can play a major role in bring
ing about needed Government-wide changes in 
civil rights policy and practice. Although they 
possess no formal authority over operating de
partments and agencies, the close working re
lationship with the President that many of 
them enjoy affords them unusually persuasive 
leverage to bring about such changes on a sig
nificant scale. In addition, the ready access of 
some White House staff members to the Pres
ident provides them with special opportunities 
to generate sweeping Government-wide changes 
in civil rights laws and policies through Pres
idential directive. 

The current and potential role of each of 
these mechanisms and agencies is discussed in 
the following sections of this chapter. 

1 The Bureau was reorganized in July 1970, and the 
President has indicated that the focus of its activities 
will be on management rather than budget. 

II. FEDERAL EXECUTIVE BOARDS 

A. Background 

Upon taking office in January 1961, President 
Kennedy voiced concern that policy formulated 
in Washington was not being adequately imple
mented or coordinated in the field. A study 
team verified that this was in fact the situation; 
that many Federal agency directors in major 
centers were not even acquainted with each 
other or with the programs of the other agen
cies.2 

As a consequence, in November 1961, the 
President ordered the establishment of Federal 
Executive Boards, under the supervision of the 
Civil Service Commission and the Bureau of 
the Budget, in the Nation's largest metropoli
tan areas. The Boards were initially designed 
primarily as a vehicle for rapid communica
tion of Presidential concerns to the field and to 
facilitate coordination among various agencies 
in a particular locale. Their focus was altered 
in 1966, when they were charged by the Civil 
Service Commission with identifying critical 
urban problems and coordinating programs 
and policies to deal with those problems. Al
though never given specific civil rights duties, 
they have been involved in a general way in 
such civil rights matters as equal employment 
opportunity and fair housing programs and, 
more specifically, in programs designed to 
serve the poor and minority groups such as 
minority entrepreneurship and summer youth 
programs. 

B. Organization 

The Federal Executive Boards are organiza
tions composed of the top agency officials lo
cated in specified metropolitan areas.3 Initially, 
10 FEB's were established in 1962, in cities in 
which Civil Service Commission regional of-

2 Interview with Bernard Rosen, Deputy Executive 
,Director, and Gene Rummel, Staff Assistant, Civil 
Service Commission, Apr. 7, 1970. 

3 The FEB's were antedated by Federal Business As
sociations and Federal Executive Associations which 
concerned themselves with community relations, em
ployee recognition, and like matters. Unlike FEB's, the 
latter, which still exist in some 90 cities that do not 
have FEB's, are voluntary associations open to all 
Federal managers in the area. Rosen, Rummel inter
view, sup:i:a note 2. 
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fices were located.4 Five more were created dur
ing the next 6 years.6 Pursuant to recommenda
tions made to President Nixon by the Civil 
Service Commission and the Bureau of the 
Budget,° FEB's_ are currently being established 
in 10 additional metropolitan areas of signifi
cant Federal activity.7 Thus, FEB's will operate 
in 25 metropolitan areas. 

Members of the Federal Executive Boards 
are the highest officials of their agencies in 
their particular locale and are designated by 
the head of the agency in Washington. Al
though members are usually Agency regional 
directors, the ambit of concern of the FEB•s 
does not extend to the entire region but is lim
ited to the particular metropolitan area in 
which the office is located. The size of the FEB's 
varies from 40 to 70 members.8 Officers, i.e., 
chairmen and vice chairmen, and a five or six
man policy committee, are chosen by the mem
bers. The FEB's meet only on a quarterly basis, 
but the policy committees convene monthly.9 

Past operational procedure has included the 
appointment of standing committees and sub
committees to deal with matters of special con
cern to the FEB's, e.g., employee development 
and cost reduction. Committee assignments fre
quently were unrelated to a member agency's 
own program involvement. This, coupled with 
a prolife::.-ation of committees, lessened the flex
ibility and effectiveness of the FEB's.10 As a 
result of a July 1969 joint BOB-CSC evaluation, 
FEB's wiU be reorganized along the lines of 
three broad areas of responsibility; 11 greater 

• The 10 were established in Atlanta, Boston, Chicago, 
DaIIas, Denver, New York, Philadelphia, San Fran
cisco, Seattle, and St. Louis. 

• Kansas City and Los Angeles were added in 1963; 
Cleveland, Honolulu, and Minneapolis-St. Paul in 1968. 

• Memorandum for the President from Robert P. 
Mayo, Director, Bureau of the Budget, and Robert E. 
Hampton, Chairman, U.S. Civil Service Commission, 
"Evaluation of Federal Executive Boards" 1, July 22, 
1969. 

7 The cities include: Albuquerque, Baltimore, Buffalo, 
Cincinnati, Detroit, Miami, Newark, New Orleans, 
Pittsburgh, and Portland, Ore. 

-• Rosen, Rummel interview, supra note 2. 
0 Id. 
' 
0 Joint study by the Bureau of the Budget and the 

U.S. Civil Service Commission, "Evaluation of Federal 
Executive Boards," 9, 10 July 1969. 

11 See "Implementation," p. 308 infra. The roles are 
implementing Government-wide policies, service to the 

reliance will be placed on ad hoc assignments ; 
and the lead agency concept wiU be foIIowed 
in selecting project chairmen.12 

Organizationally, FEB's also suffered from 
the lack of permanent, full-time staff and 
budget. Although present and past Board 
chairmen have cited the need for permanent 
staff and budget to improve continuity and ef
fectiveness,13 neither has been provided to the 
FEB's. 

In the past, responsibility for furnishing 
guidance to the Boards resided both in the Civil 
Service Commission and the Bureau of the 
Budget. It was the Civil Service Commission, 
however, which was the focal point for distrib
uting information to the Boards and channeling 
to appropriate agencies problems and recom
mendations submitted by them.14 However, re
sponsibility for liaison, guidance, and technical 
support recently was shifted to a 1,ecretariat in 
the Bureau of the Budget in order "to offer 
a better opportunity to -inter-relate FEB's to 
other recently organized field coordinative 
mechanisms." rn 

C. Implementation 

InitiaIIy FEB's were assigned four broad 
areas of responsibility: liaison with Washing
ton and among agency heads in the field; man
agement improvement and cost reduction; 
improvement in relating to State and local 
governments; and identification and referral of 
problems to Washington.16 According to Civil 
Service Commission officials, FEB's enjoyed 
some success, during their initial years, in 
carrying out these functions, particularly in 
diss_eminating administration policy and im
proving communication channels between 
Washington and the field. 17 

Following the 1965 riot in Watts, the focus 
of the FEB's was redirected. They were asked 

community, and improving the quality of Federal Gov
ernment operations. 

"Joint Study, supra note 10, at 10, 11. A lead agency 
is the agency which supplies the staff, the finances, 
and leadership for a particular assignment. 

13 Id., at 12. • 
,. Rosen, Rummel interview, supra note 2. This func

tion was vested in the office of the chairman and was 
actuaily assigned to the deputy executive director. 

,. Joint study, supra note 10, at 17. 
'"Id., at 3, 5. 
"Rosen, Rummel interview, supra note 2. 
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by the Civil Service Commission to assume a 
coordinative role in relation to urban problems 
and Federal programs designed to deal with 
these problems. To carry out this role, the 
FEB's established Critical Urban Problems 
Committees charged with the following duties: 
identifying urban needs; devising and imple
menting interagency and intergovernmental ef
forts to solve critical problems; and improving 
coordination among the burgeoning number of 
Federal programs affecting metropolitan 
areas.18 

Because urban problems necessarily meant 
involvement with the poor and with minorities 
in inner-city areas, the FEB's became involved 
in civil rights concerns such as equal employ
ment, consumer protection, minority entrepre
neurship, and fair housing, although they were 
never charged with specific civil rights duties.19 

The FEB's were ill equipped to assume this new 
role. 

Despite several successful efforts-most not
ably, the Philadelphia Plan, which was launched 
in 1967 by the Philadelphia FEB,20 and a 1968 
study of Federal program delivery in Oakland 
undertaken by the San Francisco Board 21-

the FEB's proved to be poor vehicles for co
ordination of civil rights and related Federal 
programs in urban areas, particularly as a 
source of program innovation and coordina
tion.2 

2 Lack of money and staff, infrequency of 
meetings, as well as absence of continuity in 
direction and leadership account for part of the 
failure.23 More specifically, however, the FEB's, 
as constituted, were inherently incapable of 
playing a key role in coping with the critical 
problems of metropolitan areas. Among other 
things, they suffered from a lack of decision
making power, wide differences in authority 
among the members of the Board with respect 

18 Joint Report, supra note 10, at 6. 
10 Interview with Kenneth Kugel, Director, Opera

tional Coordination and Management Systems staff, 
Bureau of the Budget, Apr. 17, 1970. 

20 Rosen, Rummel interview, supra note 2. 
21 Oakland Task Force, San Francisco Federal Execu

tive Board, Analysis of Federal Decisionmaking and 
Impact: The Federal Government in Oakland, Aug. 
1968. 

22 Interview with Andrew M. Rouse, Deputy Execu
tive Director, President's Advisory Council on Execu
tive Organization, Apr. 9, 1970. 

23 Id. 

to their own agencies, inability to provide sus
tained attention to problems, and restriction of 
their activities to metropolitan areas, although 
many of the problems they dealt with were 
regional in scope.24 

As a consequence, in 1969, the role of the 
FEB's again was redefined. A new coordinating 
mechanism-Federal Regional Councils-was 
established to deal with severe urban problems, 
and the civil rights role of the FEB's was ac
cordingly restricted. The Boards, which will, 
continue to operate without money, staff, or 
decisionmaking authority, will concentrate on 
three areas : implementation of Government
wide policy in such areas as equal opportunity 
in Federal employment and contract compli
ance ; improving Federal service and manage
ment; and taking part in community service 
activities, e.g., blood drives, United Fund drives, 
and the like.25 

The coordinative functions of the FEB's 
have been assigned to 10 Federal Regional 
Councils 26 composed of the Regional Directors 
of HUD, HEW, OEO, and the Manpower Ad
ministration of the Department of Labor.27 

These agencies were chosen because of their in
volvement in the human resources area and 
their program impact on urban problems. The 
three basic functions of the Federal Regional 
Councils are: identification of conflicting 
agency policies and programs ; coordination of 
agencies' actions to improve effectiveness of 
Federal programs; and direction of program 
managers to improve coordination.28 The Coun
cils, which will meet monthly, will have full
time support of senior level personnel from the 
participating agencies, will receive staff assist
ance from and be coordinated by the Bureau of 
the Budget, and will have regional authority, 
thus overcoming most of the deficiencies that 
impaired FEB performance as a coordinative 
mechanism.29 Established late in calendar year 

"Joint report, supra note 10, at 6-7. 
" Id., at 7-9. 
2

• The Councils correspond. to the 10 regional areas 
established by President Niirnn in March 1970. Bureau 
of the Budget, The Federal Regional Councils, Jan. 14, 
1970. 

" The Regional Directors of the .Department of 
Transportation will also become members when de
partmental regional offices are established. 

2 The Federal Regional Councils, supra note 26.• 

2 Kugel interview, supra note 19. • 
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1969, it is still too early to evaluate their ef
fectiveness as a coordinator of Federal pro
grams, in general, or their potential impact in 
the area of civil rights, in particular. 

ID. COMMUNITY RELATIONS SERVICE 

A. Introduction 

The idea of an agency like the Community 
Relations Service, specializing in resolving 
racial conflicts, was conceived at least as early 
as 1957/0 but !lid not become a reality until the 
Civil Rights Act of 1964 was passed. The 
Community Relations Service was created prin
cipally as a means for dealing with the volatile 
reaction that was expected as a result of de
segregation of public accommodations under 
title II of the 1964 act.31 CRS, made a part of 
the Department of Commerce by the act; was 
to function as a peacemaking body by providing 
assistance in the resolution of racial conflicts 
that impair constitutional rights or that affect 
interstate commerce.'12 It was authorized to 
move into disputes at the request of State or 
local officials, or to offer its services on its own 
initiative.33 It was directed, however, to seek 
and utilize the cooperation of appropriate State 
or local, public and private agencies in carrying 

•1out its functions. 3 

B. Staffing and Organization 

According to former Attorney General, Ram
sey Clark, as a result of the massive voluntary 

30 In 1957, Lyndon B. Johnson, then Senate Majority 
Leader, drafted a bill creating a Federal Racial Media
tion Service. It was not introduced. R. Evans and R. 
Novak, Lyndon Johnson: The Exercise of Power 126, 
377 (1966). 

31 Civil Rights Act of 1964, Title X. See Memorandum 
for the President From the Vice President on Recom
mended Reassignmem; of Civil Rights Functions, 2, 3, 
Sept. 24, 1965. Sec. 204(d) of the Civil Rights Act of 
1964 gives a court discretion to refer a public accom
modations case to CRS for informal settlement when
ever the court feels there is a reasonable chance of 
obtaining voluntary compliance with Title II. The Serv
ice may investigate .such a refe;red complaint and 
hold closed hearings, if necessary. 

"Civil.Rights Act of 1964, sec. 1002. 
33 Id. 

"Civil Rights Act of 1964, sec. 1003(a). Sec. 1003(b) 
requires CRS operations to be conducted in a confident
ial manner, and any breach of confidentiality by an 
officer or employee of CRS is a misdemeanor. 

compliance by businessmen with the Public Ac
commodations title of the act 35 and the Presi
dent's desire to make the Attorney General the 
focal point for the Federal civil rights effort, 
the President transferred CRS from the Com
merce to the Department of Justice early in 
1966.36 Until the transfer, the staff of CRS had 
been kept very small, having only 25 profession
als.37 Shortly after coming to the Justice De
partment, CRS began to increase steadily in 
size. In fiscal year 1969, it had achieved a total 
staff of 130, of whom 70 were professionals.38 

The fiscal year 1970 appi;opriation provides 
CRS with a staff of 180'; the 1971 budget request 
contemplates a staff of 275.30 

The Community Relations Ser.vice is a Divi
sion of the Department of J ustice.40 It is ad
ministered by a Director,41

• who holds the rank 

35 Memorandum to the President from the Vice Presi
dent, supra note 31. Only seven public accommodations 
cases were referred to CRS by courts in 1965 and none 
thereafter. This was only a fraction of th"e caseload 
that had been expected. 

•• Interview with Ramsey Clark, former Attorney 
General, Mar. 30, 1970. The transfer was made pursu
ant to Reorganization Plan No. 1 of 1966. 

" Interview with George Culberson, Deputy Director, 
CRS, Oct. 17, 1969. 

33 1969 Annual Report of the Community Relations 
Service, at 29. 

30 Budget of the U.S. Government, appendix, 1971, p. 
1031. The appropriation for fiscal 1966 was $1,300,000; 
for fiscal 19(!8, $2 million, and for fiscal 1969, it was 
$2,275,000. For fiscal 1971, however, the budget request 
is for $4,9.95,000. Most of the increase requested will 
go into an expanded field staff. 

•• The Community Relations Service operates rela
tively independently from the rest of the Justice De
partment. There are a variety; of factors which contrib
ute to this. Perhaps the mo~t fundamental is that the 
Agency, unlike the other Divisions in the Department, 
is not a law enforcement body. Its operations are con
fidential, and it is relatively new to the Department. 
CRS's location in a separate building also has height
ened the sense of independence. Moreover, there is 
a conscious philosophy in CRS that the Agency repre
sents the community, not the Government, and there is 
an element of pride among the• staff about the independ
ent and non-bureaucratic nature of the Service. 

., There have been three Directors of CRS. LeRoy 
Collins, former Governor of Florida, headed CRS while 
it was in the Commerce Department. The transfer of 
the Service to the Justice· Department coincided with 
Mr. Collins' promotion to the Under Secretary level 
at Commerce, and Roger W.• Wilkins, a Negro, was 
named to succeed him. Mr. Wilkins served as Director 
until January 20, 1969, when he resigned. The present 
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of Assistant Attorney General, and a Deputy 
Director.42 

The activities of eras are carried on by two 
principal divisions, the Division of Field Serv
ices and the Division·9f Support Services. 

The Division of Field Services supervises the 
program activities of' the five CRS regional 
offices in Atlanta, 'Chicago, New York, San 
Francisco, and Dallas.43 The regional directors, 
in turn, oversee the activities of the 27 CRS field 
offices.44 The Division of Support Services is 
responsible for providing technical assistance 
to field representatives, indigenous groups, the 
news media, and public officials.45 The Division 
has three main units which specialize in eco-

Director, Benjamin F. Holman, also a Negro, has held 
the position since April 1969. Mr. Holman had been 
Assistant Director in charge of the highly regarded 
Media Relations Office at CRS from 1965 to 1968. 

42 The Deputy Director, George W. Culberson, has 
been with CRS since May 1965, was appointed Deputy 
Director on May 23, 1966, and oversees the day-to-day 
operations of the Service. 

" The Director of the Division of Field Services is 
Harry T. Martin, a Negro. A regional office has an 
average of 12 professionals called field representatives. 
The position of field representative was created in 
1965. For a brief period thereafter all field supervision 
was based in Washington. Now, all of the field staff 
work out of the regional or field offices. The field staff, 
which is composed of more than 50 percent minority. 
group members, is considered the heart of the CRS 
operation and was described by one senior CRS official 
as "dedicated, hip, and relevant." Interview with Irving 
Tranen, Chief, Community Development Section, CRS, 
Oct. 17, 1969. Also see, interview with Dr. James Laue, 
f9rmer Director of Program Evaluation and Develop
ment, CRS, Feb. 5, 1970; interview with Martin A. 
Walsh, Program Officer, Communications Section, CRS, 
Oct. 16, 1969. 

•• The field offices are in Baltimore, Kansas City, Mo., 
Albuquerque, Wilmington, Little Rock, Louisville, 
Buffalo, San Diego, Seattle, San Antonio, Hartford, 
Gary, Ind., Boston, Cincinnati, Cleveland, Denver, 
Detroit, Houston, Los Angeles, Miami, Milwaukee, 
Newark, New Orleans, Philadelphia, Pittsburgh, St. 
Louis, and Washington, D.C. Field representatives are 
assigned to cover 35 urban centers either in pairs or 
singly; and, occasionally, one representative will cover 
two cities. With 'the expected increase in personnel, 
CRS hopes to be able to piace a team of field repre
sentatives in each city. Whenever a team of field rep
resentatives is utilized, every effort is :inade to ensure 
that it ·is biracial or biethnic. 

.., The· director of the division is Edward Kirk. This 
Division· is made up of the Communications Section, 
the Community Development Section, and the State and 
Local Agencies Section. 

nomic development and housing, education and 
police-minority relations, and communications 
among groups.46 The Division of National Serv
ices has two sections : the Special Minorities 
Projects Section and the Private Organization 
Liaison Section.47 

C. Program Activities 

I. 1965-1968 
The focus of CRS operations during the first 

years of operation was on maintaining peace
ful race relations in communities across the 
country. The Agency was essentially crisis
oriented, acting in response to disturbances as 
they occurred.48 The Agency was heavily South
ern-oriented 49 and operated largely as a con
ciliation service, attempting to keep channels 
of communication open between hostile groups 
in racial controversies.50 

In 1966, CRS began to shift its focus to urban 
areas, most of which are outside the South. Ac
companying this geographic change in orienta
tion was a change in emphasis in the nature 
of CRS activities. The early experience of CRS 
in the South had convinced the agency that 
short-term conciliation of community problems 
tended to favor the status quo. While playing 
primarily a "firefighting" role, CRS also began 
to help organize community resources for 
change.51 It was at this time that representa
tives were placed in the field to serve cities. 
Finally, CRS began to assist communities 

.., The Division does not have a section which works 
on problems of equal employment opportunity. The 
economic development specialists only tangentially 
touch on this area in that they are basically concerned 
with minority entrepreneurship. Tranen interview, 
supra note 43. 

47 Thi.s Division is headed by Gilbert Pompa, a Mexi
can American. It deals with national organizations and 
develops innovative projects on a national basis for 
CRS. 

.,, Clark interview, supra note 36. 
•• In its 1965 annual report, CRS listed 564 "com

munity difficulties," by region, which it had serviced; 
409 of these were in the South, and 65 more in border 
States. Of the 178 communities in which CRS had 
worked, 116 were Southern, and 24 were border areas. 
1965 Annual Report of the Community Relations Serv
ice, at 19-23 . 

00 CRS activity in the South was described by one 
knowledgeable individual as ''a straight cool-it func
tion."" Laue interview, supra note 43. 

•• Walsh interview, supra note 43. 
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in developing substantive programs, such as 
job training, model cities, police-community 
relations, education, and media relations, which 
it felt were important to minority groups. 

In addition, the Agency did much work in 
response to civil disorders, a role it "fell into" 
in 1965.52 It became an adviser to the Attorney 
General and the White House staff on the causes 
of ghetto unrest and possible methods of pre
venting it.53 Its field representatives were on 
the scene at almost all actual and potential 
major outbreaks of racial violence, from those 
in Selma, in 1965, to the disturbances following 
the death of Dr. Martin Luther King Jr. in 1968. 

During this period of time, the field repre
sentatives work remained almost entirely crisis
oriented, in line with the overall program of 
CRS. A field representative would concentrate 
on whatever issue seemed most pressing in a 
community at a given time. Often the field rep
resentative would sense the issue through his 
contacts in the community, but he would also 
work on crises as they were defined by news
papers and other media. Once the trouble had 
abated there was virtually no followup in an 
area.54 

"" Culberson interview, supra note 37. 
153 Interview with Roger Wilkins, former Director, 

CRS, Jan. 3, 1970. Mr. Wilkins, then Assistant Di
rector, accompanied Attorney General Clark to Los 
Angeles during the Watts riot in 1965 and was con
sulted on the Federal response to each of the disorders 
which occurred thereafter. Id. 

.. Tranen interview, supra note 44; interview with 
Phillip Mason, former field representative, Dec. 2, 
1969. The following are examples of the type of 
activities engaged in by representatives: CRS became 
involved when Indians in a Western State contended 
that State hunting regulations violated their treaty 
rights and brought about an armed confrontation with 
State officials. A field representative met with tribal 
leaders, convinced them to use the courts to attack the 
State laws, contacted civil liberties lawyers, and as
sisted in the formation of a permanent organization of 
tribal members to deal with long-standing grievances; 
1966 Annual Report of the Community Relations Serv
ice, at 15. CRS went in,to a populous Western city 
where relations between the Mexican American minor
ity and the police were strained, and organized a 
committee of community leaders and police officials 
who arranged for the city's first communitywide con
ference between the police and the Mexican American 
minority; grievances were aired, positions were clari
fied, and a program of followup developed; 1967 Annual 
Report of the Community Relations Service, at 5. CRS 
performed a number of functions relative to the Poor 

The media relations program of CRS was one 
of its most successful undertakings in the 
Agency's early years. CRS staff sponsored or 
helped organize local and regional workshop 
meetings for news media representatives, mi
nority group spokesmen, public officials, and 
human relations specialists in more than 45 
cities. Topics covered at the conferences includ
ed reporting racial crises, sensationalism in the 
media, news reporting on a day-to-day basis, 
recruitment of minority group employees, and 
the impact of the mass media and its role in the 
current urban crisis. Work was done with pro
fessional associations and with local and na
tional newsman to help them to get a better 
grasp of the daily suffering of minority group 
citizens in the ghettos and barrios of America's 
cities.55 

2. 1969 TO THE PRESENT 
There was a growing feeling in CRS that the 

efforts of the field representatives were too 
response-oriented and diffuse to have long-run 
constructive value.56 In the summer of 1968, Mr. 
Wilkins, then the Director, met with the Attor
ney General in an attempt to analyze the eff ec
tiveness of CRS and to determine what changes 
in its operations were necessary. As a result of 
this meeting, an agencywide reevaluation was 
undertaken and a new program emphasis devel
oped.57 

The current program of CRS is based on the 
premise that there must be constructive social 
change, and this involves increasing the influ
ence of minority groups within and upon 
majority institutions. CRS believes that its 
proper role in this process is to give technical 
advice and support to minority grou:ps to assist 

People's Campaign, including visits by staff to 57 
cities in order to reduce the possibility of friction and 
violence between campaigners an~i. local citizens and 
officials on the route to Washingtgn; 1968 Annual Re
port of the Community Relations Service, at 3. 

"Interview with Carol Watkins, Training Officer, 
CRS, Oct. 14, 1969; Laue interview, supra note 43. 
See 1965, 1967, 1968 Annual Reports of the Community 
Relations Service. 

.. Laue, Walsh, and Culberi;on interviey,s, supra notes 
43, 43, and 37. Mr. Culberson indicated that CRS 
could not merely have "60, 80 or 100 individuals 
running around doing good" if it w~re to continue as 
a viable agency worthy .of being funded by Congress. 
Culberson interview, supra note 37. ' 

0
' Wilkins, Laue interviews, supra notes 53 and 43. 
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them in achieving the specific goals which they 
desire.58 Therefore, the emphasis of the Agency 
is now on development of particular program 
areas, rather than on ad hoc concern with 
crisis-oriented situations. In addition, the pro
gram activities of CRS have become more equi
tably divided geographically, with priority 
given to large cities with sizeable minority 
groµp populations. 

This new approach has radically altered the 
function of the field representative, who is now 
expected to spend 70 percent of his time on pro
grammatic work. His remaining time is to be 
used for unstructured activities, such as assist
ing in the solution of local crises and aiding 
indigenous groups in any project he feels is 
significant.59 In each city where CRS seeks to 
provide continuing service, the field representa
tive conducts a comprehensive survey of prob
lems in the Agency's five priority areas 
( economic development, education, police-mi
nority relations, housing, and communications). 
From this survey the field representatives out
line methods whereby CRS will attempt to 
marshal resources (local, State, and Federal) 
to help resolve the problems. The Support Serv
ices Division provides technical assistance in 
the service cities both in CRS program develop
ment and implementation.60 

Although CRS can provide consultants to 
work with the community,61 it has no authority 
to award grants to communities for program 
development and enforces no civil rights laws. 
Its present emphasis is on working with the 
minority community for such purposes as es
tablishing and improving self-help and self-

•• Wilkfos, Walsh interviews, supra notes 53 and 43. 
•• Walsh, Laue, and Culberson interviews, supra notes 

43, 43 and 37. 
00 Memorandum from Lawrence S. Hoffheimer, Chief 

Counsel and Special Assistant to the Director, CRS to 
David L. Norman, Deputy Assistant Attorney General, 
Civil Rights Division, Department of Justice, Aug. 25, 
1970, appended to a letter from Jerris Leonard, As
sistant Attorney General, to Howard A. Glickstein, 
Staff Director, U.S. Commission on Civil Rights; Aug. 
25, 1970~-

61 Tranen interview, supra note 43. Lists of consult
ants have been prepared in some subject areas. About 
35 education specialists had been selected, together 
with approximately 15 specialists in the economic de
velopment field, and the same number in the housing 
area. The number is expected to grow as the staffs of 
the various units are· organized. Id. 

determination projects; assisting communities 
in identifying their social problems; communi
cating to Federal agencies its impression of the 
operation of their programs on a local level; 
and facilitating delivery of Federal programs 
which affect social and economic conditions of 
minority citizens. To carry out these programs, 
CRS necessarily has become involved, on a 
systematic basis, with the programs of other 
Federal agencies. . 

Before this change in programs emphasis, 
CRS efforts at working with Federal agencies 
were on an ad hoc basis and, according to CRS 
officials, were not always productive.62 Model 
cities was the only program with which CRS 
was deeply involved. When the program was 
first passed, CRS performed capability analyses 
of cities expected to apply for model cities 
grants. Subsequently, CRS reviewed grant ap
plications to check the accuracy of the cities' 
self-descriptions.63 CRS made no significant 

62 Interview with Nathan Greene, program officer, 
Division of Support Services, C~S, Oct. 17, 1969; 
Walsh and Watkins interviews, supra notes 43 and 55. 
At one point, CRS established a Federal liaison office 
with two staff members. Now the units of the Division 
of Support Services have expertise in substantive Fed
eral programs and develop agency liaison with ap
propriate Federal agencies. 

Under Roger Wilkins' directorship, dealings with 
Federal agencies were often at a high level and were 
on a personal basis. Mr. Holman has been attempting 
to develop more structured ties with other Federal 
departments and agencies. He has been meeting with 
individuals at the Under Secretary level in other agen
cies. At these meetings, he explains CRS, its programs, 
and discusses areas of possible coordination with the 
agency in question. Further relationships with the 
agency then are to be conducted on the staff level. 
Culberson and Greene interviews, supra notes 37 and 
62. 

63 Greene interview, supra note 62. Mr. Green feels 
that CRS raised questions of basic policy, such as 
open housing, which officials of the model cities pro
gram would not deal with at the time and have not 
yet faced. At present, CRS has a representative on the 
model cities inter-agency team in Washington, and the 
regional directors sit on the regional inter-agency 
teams. CRS's present chief concern with the model 
cities program is to assure adequate citizen participa
tion and to provide technical assistance for community 
groups in areas with model cities' projects. Id. 

A recent CRS memorandum on model cities stresses 
tnat this program should be given agency wide at
tention. CRS feels that since the model cities program 
may become a "vehicle for the eventual funneling of 
all Federal money into our· cities," it has a "potential 
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attempt to evaluate the impact of other Fed
eral programs on minority groups. Nor did it 
make any evaluation of the civil rights aspects 
of Federal programs other than model cities.6•1 

Under the provisions of Section 808(e) (4) of 
the Civil Rights Act of 1968, the Office of 
Housing Opportunity of HUD is assigned to 
cooperate with CRS in the effort to eliminate 
discriminatory housing practices. Exploratory 
meetings were held last winter between HUD 
officials and the CRS •program development 
officer. It was concluded that CRS could have 
only minimal impact in this area due to its 
meager resources compared to those of HUD. 
Further discussions, however, are contemplat
ed.as 

The program focus of current CRS activities 
has led it to seek closer contact with other 
Federal agencies. For example, as part of its 
efforts to improve police-community relations, 
CRS has begun to develop a formal relationship 
with officials of the Justice Department's Law 
Enforcement Assistance Administration.66 The 
primary motivation of the CRS effort in dealing 
with LEAA is to promote the use of LEAA 
funds for such innovative purposes as experi
mental programs to create harmonious relations 
between minority groups and police forces and 
law reform projects, rather than solely for ma
teriels such as riot control equipment.67 CRS is 

impact upon CRS constituents which is both profound 
and constant." Memorandum from the Director, CRS, 
to CRS professional staff, CRS Policy on the Model 
Cities Program, Sept. 2, 1969. 

•• Id.; Walsh interview, supra note 43. CRS's dealings 
with agencies like HEW, the Agriculture Department, 
OEO, and EEOC, have been sporadic. With none of 
these has there been any sustained cooperation. Tranen 
interview, supra note 43. 

•• Memorandum from Lawrence S. Hoffheimer, supra 
note 60, at 2. 

66 Interview with Roscoe R. Nix, Chief, State and 
Local Agencies Section, Support Services Division, CRS, 
Oct. 15, 1969. 

67 Id. In a Sept. 4, 1969 memorandum from the Di
rector of CRS concerning liaison with LEAA, it was 
stated that CRS should work at the State and local 
levels to help these jurisdictions to request and use 
LEAA funds effectively. CRS feels that LEAA cannot 
do this itself, because of the very limited control which 
the Justice Department is statutorily permitted to ex
ercise over the use of the funds. As part of its efforts 
in this field, CRS plans to work toward making State 
councils, and local and regional advisory councils, more 
representative of minority groups. It has reviewed 

making similar efforts to cooperate with officials 
of the Small Business Administration, the 
Economic Development Administration of the 
Department of Commerce and the Office of 
Education of HEW.08 

Although CRS and the Civil Rights Division 
are both heavily involved in civil rights con
cerns, relations between these two Divisions of 
the Justice Department have not been especial
ly close.00 However, in crisis situations, repre
sentatives of both branches of the Justice 
Department ,have worked well together. Other
wise, continuing liaison is not systematically 
maintained.70 

State plans submitted to LE.AA for 1969, and will 
make recommendations to that agency on the basis 
of its review. Memorandum from the Director, CRS, 
to CRS Professional Staff, CRS Liaison with LEAA, 
Sept. 4, 1969. 

68 Id. Tranen interyiew, supra note 43. See, 1969 An
nual Report of the Community Relations Service. At 
the. time of the Commission review, CRS was still in 
the transition stage of the switch in program emphasis. 
The field representatives had chosen priority areas for 
their cities, and were in the process of preparing the 
actual programs. The Washington staff was also at the 
developmental stage of its new activities. Therefore, 
the coordination and evaluation efforts which CRS 
expects to make were not sufficiently under way for 
Commission staff to evaluate. 

•• Mason interview, supra note 54. Interview with 
Frank Schwelb, Chief, Housing Section, Civil Rights 
Division, Nov. 13, 1969; interview with J. Harold 
Flannery, former Chief, Coordination and Special 
Appeals Section, Civil Rights Divfsion, Nov. 14, 1969. 
In meetings between representatives of the Civil Rights 
Division and CRS field representatives in 1969, some 
CRS participants expressed their disapproval of what 
they termed the lack of relevance, slowness and con
servatism of the Division. Id. The Community Relations 
Service recently indicated to this Commission the ex
tent of its relationship with the Civil Rights Division. 

"The Civil Rights Division and CRS have established 
a cooperative working relationship. This began in 1968 
when, at CRS's request, the Civil Rights Division pre
pared a comprehensive comP,ilation of Federal civil 
rights remedies for CRS staff utilization. This was 
followed up by a meeting between CRS lawyers and 
CRS field representatives . . . where CRS's role and 
policies were explained. In January 1969, a meeting 
was held between CRS Regional Directors and CRD 
Section Chiefs . . . (at which) an exchange of maps 
and telephone numbers was made . . . . Memorandum 
from Lawrence S. Hoffheimer, supra note 31, at 2. 

'° Culberson and Tranen in.terviews, supra notes 37 
and 43. This is true even though the Special Assistant 
to the Director, the Regional Director for the Northeast 
and the Chief of the Community Development Section of 
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The posture and program of the Community 
Relations Service are quite different from those 
of most Federal departments and agencies, for 
it is neither a policymaker, a distributor of 
Federal benefits, nor a law enforcement body. 
In the past, CRS has played an important role 
in promoting peaceful race _relations by opening 
lines of communication between conflicting 
racial and ethnic groups. Its new program of 
encouraging and assisting local minority efforts 
for self-improvem~nt tand the attainment of 
social and economic ipf!.uence is a logical out
growth of its earlier efforts. At a time of min
ority alienation and animosity regarding the 
Federal establishment, CRS serves as a valuable 
communication link between minority groups 
and Federal agencies. 

In this way, it is similar to the Cabinet Com
mittee on Opportunity for the Spanish-Speak
ing.ri Yet its growing field staff and its repre
sentation of all minority groups set it apart 
even from the Cabinet Committee. It can, in 
the long run, prove to be an invaluable instruc
tor, not only to the minority community, but to 
the Federal bureaucracy as wen. In the short 
run, it may succeed in improving the flow of 
Federal benefits to many of those most in need. 
To insure the success of this effort, however, 
it needs to develop a staff in Washington as 
conversant with Federal programs as its field 
staff is knowledgeable about the sense of power
lessness and frustrated aspirations of those in 
this Nation's ghettos and barrios. 

IV. CABINET COMMITTEE ON 
OPPORTUNITY FOR THE 

SPANISH-SPEAKING 12 

, 
A. Introduction 

Although most of the efforts of Federal agen-

' the Support Services Division are all former Civil 
Rights Division attorneys. Cooperation was achieved 
at such times as the Poor Peoples March and in the 
disorders following the death of Dr. Martin Luther 
King, Jr. 

" See p. 315 infra. For a discussion of the Cabinet 
Committee on Opportunity for the Spanish-Speaking. 

72 The Cabinet Committee was not established until 
Dec. 30, 1969, and is still not fully operational. Its 
predecessor organization, however, the Inter-Agency 
Committee for Mexican American Affairs, was in op
eration for 2½ years. Thus, most of the material in 
this section will relate to the Inter-Agency Committee. 

cies to end discrimination have been taken on 
behalf of the black community, this does not 
mean that other minority group citizens are 
not subject to similar and equally reprehensible 
discrimination. One group that sµffers heavily 
from this is the Nation's second largest min
ority group, the Spanish-speaking community of 
Mexican Americans, Puerto Ricans, Cubans, 
and other Latin Americans.73 Here, language 
barriers and cultural diff.erences have joined 
with overt discrimination on the part of the 
majority to keep many people with Spanish 
backgrounds out of the American social and 
economic mainstream. 

This point was emphatically made to Presi
dent Johnson and his staff by Mexican Ameri
can leaders after the conclusion of the June 1966 
conference, "To Secure These Rights", which 
dealt almost exclusively with the problems of 
discrimination faced by Negroes. As a result, 
the President created a task force to determine 
the feasibility and objectives of a similar con
ference relating to problems of Mexican Ameri
cans.7·1 However, the initial result of the task 
force meetings was not a conference, but the 
formation of a special Presidential committee.75 

"See, e.g., U.S. •Commission on Civil Rights, Mexican 
Americans and the Administration of Justice in the 
Southwest (1970); Hearing Before the U.S. Commis
sion on Civil Rights, San Antonio, Tex., Dec. 9-14, 
1968; F. Schmidt, Spanish-Surnamed American Em
ployment in. the Southwest, a study prepared for the 
Colorado Civil Rights Commission under the auspices 
of the EEOC (1970). T. Carter, Mexican Americans in 
School: A History of Educational Neglect (1970). Only 
2.8 percent of the Federal work force is Spanish sur
named. Also see generally ch. 1 of this report. 

By latest estimate, there are more than 9.2 million 
persons in the Urtited States who identify themselves 
as being of Spanish origin, of whom 55 percent are 
Mexican American and almost 16 percent are mainland 
Puerto Ricans. Of the 9.2 million figure, more than 4.6 
million consider Spanish their basic language. Bureau 
of Census, Current Population Reports, p. 20, No. 195, 
"Spanish American Population: Nov. 1969", Feb. 20, 
1970. 

"Interview with David North, former Executive Di
rector, Inter-Agency Committee on Mexican American 
Affairs, Feb. 3, 1970. 

75 Id. Two preliminary sessions were held between 
the administration's task force and meimbers of the 
Mexican American community in October and Novem
ber of 1966. A third session was held with members of 
the Puerto Rican community shortly thereafter. After 
the sessions ended, the task force submitted a series 
of recommendations and alternatives to the President. 
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B. Inter-Agency Committee on Mexican 
American.'A:ffairs 

By Executive memorandum on June 9, 1967, 
President Johnson created the Inter-Agency 
Com~itt.ee on Mexican American Affairs. The 
Committee consisted of the heads of seven 
m~jpr executive departments and agencies.76 Its 
Chairman was Vicente Ximenes, who was con
firmed as a Commissioner of the Equal Employ
ment Opportunity Commission in June 1967. 
The Committee's mandate was: to insure that 
Mexican Amer~cans were receiving the Federal 
assistance they needed ; to promote new pro
grams to deal with the unique problems of the 
Mexican American community; to establish 
channels of communication with Mexican 
Am~rican groups ; and to suggest how the Fed
eral Government could best work with State 
and local governments, with private industry, 
and with Mexican Americans, themselves, in 
solving the problems facing Mexican Americans 
throughout the country.77 

The Presidential mandate was short and gen
eral, leaving the responsibility of establishing 
budget, staff, and policy to the se~retaries and 
staff of the Chairman of the Committee.' In 
theory, the Committee members, appointed by 
the President, would .:meet as the need arose 
and the policymaking decisions were to be 
shared by the Chairman and the staff director. 
In the nearly 2 years of Mr. Ximenes' tenure, 
the Inter-Agency Committee met. only th:r;e_e 
times.78 

An initial problem, which continued to plague 
the Committee, was; its lack .of congressional 
funding. Since- it owed its existence to •a 

' 
President Johnson,- after his experiences with,previous 
conferences, which had" brought· about criticism .from 
the general public· and the press, did not favor a 
Mexican American conference. A compromise was 
reached between the administration and the Mexican 
American community with the ·creation of the Inter
Agency Committee· for Mexican American Affairs. 

• Memorandum from the President to the Secretaries 
of .the ·Departments of Labor, HEW, Agriculture, and 
HUD, the -Director .of OEO and Vicente Ximenes, 
member, EEOC, June 9, 1967. The Department of 
Commerce was added to the Committee in August 1967. 
David North, a member of the task force, from the 
Labor Department, was chosen Executive Director. 

11 Id. 
78 Interview with EEOC Commissioner Vicente 

Ximenes, Chairman of the Inter-Agency Committee on 
Mexican American Affairs, Dec: 11, 1969·. 
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Presidential directive, it had to derive its finan
cial resources from the departments and agen
cies which comprised its membership. This 
dependence for monetary support on agencies 
which it might criticize remained a-difficult and 
time-consuming problem until it was resolved 
by Congress in December 1969. 79 The fiscal year 
1969 budget of the Inter-Agency Committee was 
roughly $485,000 and its staff for that period 
consisted of 20 persons.80 

I. THE EL PASO CONFERENCE 
Most of the early efforts of the Chairman 

and staff of the Committee. went into _preparing 
for a Mexican American Conference, which was 
held in El Paso, Tex., in October 1967.81 The 
conference was in the form .of ~ h~aring, in 
which representatives of the more than 1,'500 
Mexican Americans who attended told the 
Presid,mt's Cabinet Secretaries about the pro
blems of the "barrio." Three recurring com
plaints emerged: 

(1) The lack of bilingual and bicultural 
policymakers, administrators and com
munity workers in the Federal Govern
ment; 

(2) The failure to accept bilingualism 
as a fact of life in all prases of public 
activities, especia,lly education; and 

(3) The failure of Government to make 
a commitment in good faith which pro
duced actf on. 82 

The conference was the first significant at
tempt by the Committee to fulfill the mandate 
of the. Presid1,mt. It also offered the Cabinet 
members their,.. first opportunity to be faced 
directly with the problems of the chicanos.83 The 

' 
1 Id. On that date Congress passed the bill establish• 

ing the Cabinet Committee on Opportunity for the 
Spanish-Speaking. The new Committee is funded by 
C~Iigress. 

'° North interview, supra note 74. 
• 

1 Ximenes interview, supra note 78. Initial White 
House opposition to the ·conference was overcome by 
the Chairman with' the· assistance of Secretary of 
Labor Willard Wirtz, and the Director of the Office 
for Economic Opportunity, Sargent Shriver. Id. 

"'Statement'of Vicente Ximenes, Commissioner, Equal 
Employment Opportunity Commission, hearings on 
S.740 to establish an Inter-Agency Committee· on 
Mexican American Affairs, before the •'Subfommittee 
on Executive Reorganization of the Committee on Gov
ernment Operations, 91st Cong., 1st sess., • at 1970 
(1969). ~ 

"" "Chicano" is an increasingly accepted name for 
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fact that the conference gave ranking· Federal 
officials a new perspective and awareness, made 
it a success in the view of the Committee 
officials.84 

In addition, a memorandum was sent to the 
President on January 25, 1968, which suggested 
solutions to some of the more acute problems 
raised by Mexican Americans at the conference. 
The .proposals covered education, housing, Fed
eral employment, manpower training, health, 
welfare, administration of justice, poverty, and 
rural programs.85 

2. COORDINATION WITH FEDERAL 
AGENCIES 

After the El Paso conference, the Committee 
began the difficult task of implementing the 
suggestions made to the President. Since the 
Committee had no enforcement power and was 
not even congressionally sanctioned, the success 
of its efforts with other Federal "agencies -de
per:i,ded, to a great extent, on the personal re
lationship between the Chairman and the 
President's forceful support, and amicable ,re
lations between the Chairman .and the Cabinet 
members. 

•• Although the Committee spent _much of· its 
time working with the complaints of individuals 
and opening employment opportunities for 
Mexican Americans within the Federal estab
lishment,86 its activities touched a wide range 
of subject areas and 'Federal programs. For 
exapiple, it was significantly involved in getting 

Mexican Americans, particularly among the younger, 
more active members of. that community. ,. 

•• Ximenes and North interviews, supra notes 78 and 
74. S.ee generally, "Testimony Presented at the Cabinet 
Committee Hearings on MeJtjcan America:p,. Affairs," 
El Paso, Tex. ( Oct. 26-28, 1967). , .,, 

-~ Memorandum froi;n Vicente .Xii;nenes, Chairman, 
and the members of the Inter-Agency Committee on 
Mexican American Affairs, to-the President, Re: Sum
mary of suggested solutions to problems raised at the 
EI Paso Conference, Jan. 25, 1968. No response was 
made to t}J.e me.~orandum by the White House. Ximenes 
interview, ·supr~ note 78. , 

,_ 
88 N.orth inter.view, supra note 74. See, e.g., letter 

from John Macy, Chairman, U.S. Civil Service Com
mission .to Vicente Ximenes, Chairman, Inter-Agency 
Committee on Mexican American Affairs, June 20, 
1969. The letter outlines steps the Civil Service Com
mission took or planned •to take to increase employment 
of Mexican Americans- in the Federal service. A similar 
letter was received from Assi;tant Postmaster General 
Richard J. Murphy on Jan. 2,-.-1968. 

the Bureau of the Census. to include a 
0
question 

in the 1970 census questionnair~ wh1ch 'permits 
persons of Spanish. heritage to identify them
selves; 87 .it unsuccessfully attempted to get the 
Economic Development Administration of the

• I 

Commerce Department to for;:us. more of its 
efforts on._the Southwest; 88 it partidpa;ted ~{th 
HUD in t:he process of selec~ing municipalities 
for Model Cities grants ; 89 it unsuccessfully 
urged introduction of a honie ownership concept 
into HUD;s Urban Renewal ··program; 90 Jt' es
tablished communication with the Chairman 
of the Selective Service System con·cerning the 
small number of Mexican· Americans serving on 
local draft and appeal boards in the South
west; 91 it dealt on a regular and fairly success
ful basis with HEW on a number of issues; 92 

"' Letter from A. Ross Eckler, Director; Bureau of 
Census, to Chairman, Vicente Ximenes, May 23, 1969. 
Thi;s que,stion concerning origin, in addition to the 
question reg~n;ding languages other than English used 
in the respondent's childhood home, will make possible 
the first accurate nationwide count of Spanish-speaking 
Americans. It will now be easier for Spanish-speaking 
groups ,to demand, on the basis of ,statistics, mo;re 
equitable ·treatment by Federal program qfficials. Prior 
to the _1970 census; when there was no way to deter
mine how many Spanish-speaking Americans were. in 
the country, some Spanish-speaking communities were 
denied participation in .tl!e fe\lerally assisted pro-

' grams, e.g." HUD.'.s Model Cities, HEW's educatj!)n 
grants, and QEO's Co:µununity: .A,ction Programs. 

ss Ximenes interview, supra note 78. ., 
80 Id. After ~ities we:re selected, including 17, with 

large Mexican American concentrations, the Inter
Agency Cot_nmittee continued to act, as an adviser to 
th(l J\fodel Qities f\taff. In San Antc;mio and Alququerque, 
for _.exai;npl!!, ,important Mexican American "barrios" 
had not been included in the origi'µal .Model Cities 
boundaries. The omissions were discussed with HUD 
and, in both cases, the oversights were corrected. 
Letter from Robert C. Weaver, Secretary, HUD, to 
Vicente Ximenes, Chairman, Inter-Agency Committee 
on Mexican American Affairs, Apr. 4, 1969. The Inter
Agenc.Y. Com.mittE;ie, howf:ver, was not always sµccess
ful. The Spanish-speaking community in Oakland, 
Qa~if,, felt the neighborhood designations for the Model 
Citi!;!s· program did not include a significant Mexican 
American area~ This..was discussed .:with HUD officials 
qut th(;! boundaries were not changed. Id. , , 

00 ld.. l •.• 
01 Letter from Lewis B. Hershey, ,Director, Selec~ive 

Service Sy~tem, to Vicente T. Ximenes, Chairman, 
Inter-Agency Committee on Mexican American Affairs, 
Feb. 2P, 1968. , , 

02 Ximenes and North interviews, supra notes 78 ·,and 
74. In cooperation •with the Inter-Agency Committee, 
HEW (1) created an,O!fice of Spanish-Speaking Affairs 
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it unsuccessfully urged that the Labor Depart
ment ban "green card holders," i.e., Mexican 
citizens who obtain U.S. visas (green cards), 
cross the border daily to pursue their employ
ment ( usually at lower wages than paid to 
domestic workers) and return to their establish
ed homes in Mexico in the evening, thereby 
depriving Mexican Americans of employment; 93 

it was instrumental in convincing the Agricul
ture Department to buy grazing land in the 
Southwest and to encourage Mexican Americans 
to come and work on it; 94 and, finally, it work
ed closely with OEO to make that agency's pro
grams more responsive to Mexican Americans. 95 

Tp.e Inter-Agency Committee devoted com
paratively little time to working with State or 
local governments.96 Further, its activities were 
not focused on any Spanish-speaking group 
other than the Mexican American.97 For re.x
ample, during the existence of the Committee, 
it had very little communication with the Puerto 
Rican community; 98 the committee haffhad only 

at the Secretary's level, whose main purpose was to 
coordinate all HEW's programs dealing with Mexican 
American needs; (2) a Mexican American Affairs Unit 
was created in the Office of Education to serve the 
education needs of Mexican Americans. Its role was 
basically the same as that of the Inter-Agency Com
mittee: To serve as an ombudsman, coordinator, and 
in-house lobbyist for all problems pertaining to Mexi
can Americans in the field of education. In addition, 
the Social Security Administration began a broad re
cruitment program aimed at hiring Mexican Americans. 

03 Ximenes interview, supra note 78. Secretary of 
Labor Wirtz, did, however, issue an order banning 
"green card holders" from working on farms where 
workers were on strike. Mr. Ximenes was not able to 
convince the Johnson administration to support collec
tive bargaining for farmworkers. Id. 

"'Id. 
05 Id., North interview:,,supra note 74. 
.. North interview, supra note 74. 
• 

1 Id. The former staff director of the Committee, 
David North, indicated that President Johnson's main 
concern, as a Texan, was the Mexican American com
munity. The Inter~Agency Committee was the Presi
dent's creation and he determined its goals and scope. 

"" Of the more than 1,500 persons who attended the 
conference in El Paso, Tex., in October 1967, only six 
were Puerto Ricans. Manuel Diaz, Deputy Commis
sioner, Manpower and Career Development Agency, 
Human Resources Administration, city of New York, 
stated before the Senate's Subcommittee on Executive 
Reorganization in 1969: 

"We were well received by our Mexican friends but 
it was not our conference. I suggested to Mr. Ximenes 

one Puerto Rican employee and the two publi
cations the committee produced did not provide 
adequate coverage of Puerto Rican affairs.99 

that a similar conference be organized in New York 
or in Chicago where urban issues could be addressed 
by Puerto Ricans in a city readily accessible to them. 
He was sympathetic to the idea, and he is an honorable 
man, but to date, there has been no further action in 
this direction," Hearings before· the Subcommittee Ex
ecutive Reorganization, supra note 82, at 204. 

The Inter-Agency Committee on Mexican American 
Affairs held a I-day conference-the Midwest Con
ference on Mexican American and Puerto Rican 
Affairs-in Detroit, Mich., on Oct. 19, 1968. The main 
purpose of the conference was said to be to bring 
together Mexican Americans and Puerto Ricans from 
Michigan, Illinois, Indiana, Ohio, Iowa and Wisconsin, 
so that they could present to high-level officials from 
Federal, State and local government and leaders from 
business, industry, labor and universities, recommenda
tions for solutions to the problems of the Spanish
speaking people of the Midwest. The conference was 
attended by approximately 500 Mexican Americans 
and Puerto Ricans and dealt primarily with education 
and employment problems. According to Mr. North, 
out of the 500 attendants only 20 to 25 percent were 
Puerto Ricans. The conference was an outgrowth of 
the meeting in El Paso, Tex. It was an attempt by 
the Inter-Agency Committee to establish stronger ties 
with the Mexican American community in the Midwest, 
and to explore the main problems of the Mexican 
American community in that area. The Puerto Rican 
community was, again, inadequately represented. See 
Inter-Agency Committee for Mexican American Af
fairs, press release, Oct. 17, 1968; North interview, 
supra note 74. 

•• The Inter-Agency Committee issued two publica
tions: (1) Spanish-Surnamed American College Gradu
ates (1968); and (2) A Guide to Materials Refuting to 
Persons of Mexican Heritage in the United States 
{1969). 

The Spanish-Surnamed American College Graduates 
is a valuable informational booklet. It provides .the 
names of colleges and graduates from California, 
Colorado, Nevada, New Mexico, Texas, Wyoming, and 
New York. The .six southwestern States are thoroughly 
documented; but the State of New York is only partly 
covered. The con:imittee failed to gather information 
from Fordham and St. John's Universities and some 
of the branches of the City University of New York, 
which many Puerto Ricans attend. 

The second publication, as indicated by its title 
provides materials relating only to persons of Mexican 
heritage. No siµiilar publication has been prepared fo.r 
Puerto Ricans, Cuba:rJ.s, or other Latin Americans. 

A third ,publication, Testimony Presented at the 
Cabinet Committee Hearings on Mexican American 
Affairs, held. in El Paso, Tex. (Oct. 26~28, 1967) deals 
solely with the hearing, which was concerned almost 
exclusively with problems of Mexican Americans. 
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C. Creation of the Cabinet Committee 
on Opportunity for the Spanish-Speaking 

Beginning in late 1968 Mr. Ximenes spent a 
great deal of time attempting to convince the 
President and his staff of the need to put the 
Inter-Agency Committee on a permanent ba
sis,100 to improve its funding arrangement, to 
add more Cabinet members to it, and to provide 
it with a full-time chairman.101 A bill incor
porating these suggestions was introduced in 
Congress and was passed on December 30, 
1.969.102 The principal provisions of the law are: 
(1) change of the name from "Inter-Agency 
Committee on Mexican American Affairs" to 
"Cabinet Committee on Opportunity for the 
Spanish-Speaking," 103 thus clearly giving the 
committee responsibility for dealing with 
Puerto Ricans, Cubans, and other Latin Ameri
cans; (2) legislative authorization for the 
committee, with provision for appropriations 
through the ordinary budget process; (3) the 
add,ition of Federal agencies to the committee; 
the Secretary of the Treasury, the Attorney 
General, the Administrator of the Small Busi
ness Administration, and the Chairman of the 
Civil Service Commission; 104 (4) a prohibition 
against the chairman of the committee con
currently holding any other office or position of 
employment with the United States, and a re
quirement that he serve in a full-time capacity 
as the chief officer of the committee; 105 (5) the 
creation of an advisory council on- Spanish
speaking Americans, to be composed of nine 
members appointed by the President from 
among individuals who are representative of 
the Mexican American, Puerto Rican, Cuban 
American, and other elements of the Spanish
speaking community in the United States; 100 

100 Ximenes interview, supra note 78. Having been 
created through a Presidential memorandum, the com
mittee had no stability and its life could have been 
terminated at the whim of the President. 

101 Id. Mr. Ximenes noted that it was almost im
possible for him to adequately perform his two full
time jobs as Chairman of the Committee and Commis
sioner of the. Equal Employment Opportunity Com
mission. 

102 Public Law 91-181. 
10

' Sec. 2(a). 
1 
.. Sec. 2(b). 

105 Sec. 2(d) (1). 
: 

00 Sec. 7(a) and (b). ~s of mid-June 1970, no ap
pomtments to the Council had been made. Interview 

and (6) expiration of the committee in Decem
ber 1974.101 

D. Activities of the Cabinet Committee 

Martin Castillo, who had been Chairman of 
the Inter-Agency Committee from May 28, 
1969, until it was abolished by the statute cre
ating the Cabinet Committee,1°8 is the present 
Chairman of the Committee. He has a staff of 
27 and a budget for fiscal year 1970 of 
$510,000.100 Since Mr. Castillo became chair
man, the .activities of the committee have con
tinued along the same lines as those undertaken 
by his predecessor. Its main efforts have been 
to act ,as a lobbyist within the Federal Govern
ment; to improve the Federal .allocation of funds 
to the Mexican American community; to in
crease the number of Mexican Americans em
ployed within the Federal Government; and to 
seek to resolve individual complaints.110 

More specifically, among the actions taken 
by the committee are: meetings with the Chair
man of the Civil Service Commission and rep
resentatives of the Departments of HUD HEW' ' Transportation, Treasury, and OEO, to discuss 
recruitment and placement of Spanish-speaking 
personnel throughout the Federal Govern
ment; 111 meeting with SBA regarding minority 
entrepreneurship; 112 cooperation with the De
partment of Labor in creating manpower train
ing programs for Spanish-speaking people and 

with Henry Quevedo, Executive Director, Cabinet Com
mittee on Opportunity for the Spanish-Speaking, June 
15, 1970. 

101 Sec. 12. 
10 Mr. Castillo also served as Deputy Staff Director• 

of the U.S. Commission on Civil Rights from Apr. 22, 
1969, to June 7, 1970. 

109 Quevedo interview, supra note 106. One member of 
the staff is Puerto Rican and another is Cuban. 

110 Interview with Martin Castillo, Chairman, Cabinet 
Committee on Opportunity for the Spanish Speaking 
(CCOSS) and Henry Quevedo, Executive Director, 
CCOSS, Nov. 5., 1969. 

111 Letter from Henry Quevedo, Executive Director, 
CCOSS, to Martin Sloane, Assistant Staff Director, 
U.S. Commission on Civil Rights, Mar. 18, 1970. The 
Committee has created a placement referral system 
complete with a depository of Federal employment 
applications filed by Spanish-speaking citizens. 

112 Id. The Committee is compiling a list of Spanish
speaking contractors who ·are interested in working 
on Federal contracts. Cabinet Committee on Oppor
tunity for the Spanish-Speaking, newsletter, vol. II, 
No. 3, Mar. 1970, at 2. 
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assistance in accelerating OEO grants to bar
rios; m meetings with HEW officials, which 
led to the issuance of an HEW policy defining 
the requirements that school districts provide 
equal educational opportunity to national origin 
minority group children who are deficient in 
English language skills.1 1-1 

In addition, the Cabinet Committee persuad
ed the Census Bureau to prepare a pamphlet 
entitled "We, the Mexican Americans," to stim
ulate interest among the Spanish-speaking peo
ple of the need and importance of being counted 
in the census.m One final example of the type 
of work done by the Cabinet Committee, is that 
Mr. Castillo assigned several staff technicians 
to consult with five organizations in Washing
ton, D.C., which are primarily interested in 
meeting the heretofore neglected problems of 
the more than 75,000 Spanish-speaking people 
in the Nation's Capital.116 

The Cabinet Committee on Opportunity for 
the Spanish-Speaking and its predecessor, the 
Inter-Agency Comittee on Mexican American 
Affairs, have engaged in a significant number 
of worthwhile projects which might never have 
been undertaken but for their efforts.. After 
decades of neglect, activities in the interests of 
Spanish surnamed Americans are needed and 
must be expanded. Yet there are several limits 
on the capacity of a body such as the Cabinet 
Committee, whose work is essentially that of 
a broker and lobbyist on behalf of Spanish
speaking people, to bring about immediate and 
dramatic results when so much of its work de
pends upon the sufferance of other Federal 
agencies. In any event, while Congress, as a 

lll Id. 
111 Quevedo interview, supra note 106. See memo

randum from J. Stanley Pottinger, Director,. Office for 
Civil Rights, HEW, to School Districts With More 
than 5 Percent National Origin-Minority Group Chil
dren, Re: Identification of Disci:imination and Denial of 
Services on the Basis of National Origin, May 25, 1970. 

m Inter-Agency Committee on Mexican American Af
,fairs, newsletter vol. II, No. 1, Jan. 1970, at 2. The 
committee distributed the pamplets to its entire mail
ing list and to all Spanish-speaking organizations and 
individuals who requested it. The pamphlet, however, 
should have been named "We, the Spanish-Speaking 
Americans". In this same regard, the committee sought 
the assistance of .broadcasters with Spanish-speaking 
abilities to publicize the importance of the census 
through radio and TV spots. Id. 

110 Id., at 3. 

matter of statutory authorization, has expanded 
the committee's responsibilities to include all 
Spanish-speaking groups, it is up to the com
mittee, itself, to develop its, activities in such 
a way as to assure that the rights of all are, in 
fact, protected. 

V. THE DEPARTMENT OF JUSTICE 
I 

A. Introduction 

The Department of Justice and the Attorney 
General hold a central position in the formula
tion of domestic policy and in determining how 
it will be carried out. As the Government's 
lawyer, the Department represents most agen
cies of the executive branch in court and is key 
to determining the Government's litigation 
policy and practice. Further, the legal opinions 
provided by the Attorney General are relied 
upon as ultimate legal authority by the agencies 
and often have·served to set the limits of agency 
authority. In addition, of great 'practical im
portance is the fact that recent Attorneys Gen
eral have been men with considerable personal 
influence with the President and their views 
have had an important bearing on decisions and 
issues of great national importance.11 

• 

In the a1:ea of civil rights, the role of the 
Department of Justice is even more significant 
than it is in other areas of domestic policy con
cern. Here, the Department controls what, thus 
far, has been the most effective civil rights 
sanction-law suits; it is the initiator of civil 
rights legislation; it coordinates Title VI en
forcement activity; it is the final arbiter on 

, questions ~oncerning the s~~pe of authority 
under ~arious civil rights laws; and it is the 
traditional pace setter for the entire Federal 
civil rights effo1:t. Yet in the years following 
passage of the Civil Rights Act of 1964, during 
which the Department ha:s assumedJ a central 
role of civil rights leadership for the entire 
1~xecutive branch, it has been unable to generate 
~ffectj;ve Government-wjde civil rights compli
ance and enforcement. 

"' This could be said of Herbert Brownell and William 
P. Rogers in the Eisenhower Administration; Robert 
Kennedy in· the Kennedy Administration; Ramsey Clark 
in the Johnson .Administration; and John N. Mitchell in 
the Nixon Administration. 
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B. The Department of Justice and 
Civil Rights 

I. THE CIVIL RIGHTS DIVISION 
The Department of Justice has maintained 

a unit dealing with civil rights matters since 
1939 when a civil rights unit was established 
in the Criminal Division.118 The Civil Rights 
Act of 1957 created a separate Civil Rights 
Division within the Department, and provided 
it with limited jurisdiction to bring lawsuits 
in matters involving voting discrimination.119 

Since that time, the Division, by virtue of the 
civil rights legislation enacted in 1964, 1965, and 
1968, has received authority to file suit in a 
variety of areas, including discrimination in 
public accomodations,120 public facilities,121 

schools,122 employment,123 and housing.124 It 
also has received expanded litigative and ad
ministrative powers to cope with voting dis
crimination 125 and additional authority to act 
against those who interfere with the civil rights 
of others.126 Finally, the Division is empowered 
to enforce the 13th, 14th, and 15th amendments 
to the Constitution.127 

Weaknesses in the Civil Rights Division, the 
principal civil rights arm of the Justice Depart-

118 Order of the Attorney General No. 3204, Feb. 3, 
1939. The civil rights unit in the Criminal .Division was 
concerned with violations of certain noncivil rights 
matters, sy.ch as the Hatch Act 3:nd Corrupt Practices 
Act. Its civil rjghts responsibilities were limited to 
e11forceme:n,t of then existing civil rights laws, such as 
those dealing with slavery and peonage, 18 U.S.C.A. 
1581, 1583, and 1584, and those statutes prohibiting 
police brutality and conspiracies to deprive citizens of 
their constitutional rights, 18 U.S.C.A. 241 and 242. 

m 71 Stat. 637. The Division was formally set up 
by order of the. Attorney General, No. 155-57, Dec. 9, 
1957. 

12°Civil Rights Act of .-1964, Title II. 
121 Civil Rights Act of 1964, Title III. 
=Civi! Rights Act of 1964, Title IV. 
"' Civil ,Rights Act of 1964, Title VII. 
"' Civil Rights Act of 1968, Title VIII. 
120 Voting Rights Act of 1965. 
12 Civil Rights Act of 1968, Title I.• 

121 The. Department may well also have the power to 
initiate actioI). under the so-called "general civ:il- rights 
laws" of 1866. 42 U.S.C. sec. 1981 et. seq. See memo
randum from Lpuis F. Claiborne,, Assist~nt to the 
~olicitpr .Generai, to. the Attorney Gene;al, "On The 
tmplica}ions of Jones v. Mayer Co.," June 24, 1969. 
Jones v. Mayer Co. . ;was a case brought by a private 
~~rty to enforce his right t~,purchai:ie property pursu
ant to 42 ;U.S.f.. !i.ec, 19lH. 

ment, go to the heart of the Departme~t•s 
failm:e to exercise more effective executive 
leadership in this vital area. Although it has 
expanded consistently, the size of the Division 
has always been much too small in relation to 
the scope of its responsibilities. In 1953, the 
civil rights unit had eight attorneys ; 128 in 1958, 

9it had 14 attorneys; 1 ~ in 1961, it had 32; 130 

in 1965, it had 72; 131 and in 1969, the number 
of authorized attorneys was 114,132 out of a total 
of 274 authorized positions in the Division.133 

The growth of the Division has not kept pace 
with the vast new responsibilities assigned to 
.it in the Civil Rights Act of 1964, the Voting 
Rights Act of 1965, and the Civil Rights Act 
of 1968. The Division is less than half the size 
of the Antitrust Division, less than two-thirds 
the size of the Tax Division and is considerably 
smaller than either the Criminal and Civil 
Divisions.134 Futhermore, the Division has not 

12• Address by Arthur B. Caldwell, Chief, Civil Rights 
Section, to civil rights class of the University of Penn
sylvania, July 16, 1953 (mimeo. copy revised 1957). 

12• U.S. Com~ission on Civil Rights, Justice 272 
(1961). 

130 Id. 
"'U.S. Commission on Civil Rights, Law Enforce

ment 1!3 (1965). 
132 Civil Rights Division organization chart, Sept. 24, 

1969. 
133 Hearings on the Departments of State, Justice, and 

Commerce Appropriations for 1970 before a Subcom
mittee of the House Committee on Appropriations, 
91st Cong., 1st sess., pt. 1, at 223-224. 

In 1958, the Division's budget was $185,000; Justice, 
supra note '126, at 272;. in 1965, it was $2,034,000. 
Law Enforcement, supra note 128, at 113. By fiscal 
1969, this had increased to $3,265,000, subcommittee, 
supra note 133. The budget request for fiscal 1970 is 
$.4,400,000 and the fiscal 1971 budget contemplates a 
total of $5,398,000 with 340 total positions including 
159 attorneys. 

"' The following breakdown indicates the relative size 
of the various divisions, in terms of appropriations for 
fiscal 1969 (adapted from hearings), supra, note 133, 
221-22,223-24: 

Di'llision Positions Budget 
Antitrust ________________ - 614 $8,352,000 
'!]ax.______________________ 459 5,655,000 
Civil ________________ - _ - - - 393 5,525,000 
Criminal _____________ - - - - - 311 4,256,000 
Lands _______ " __________ - - 21\5 3,953,000 
CiviJ. Rights __ _ _ __ _ _ _ _ _ _ _ _ 274 3,265,000 
c~s ___________________ i- _-. 138 2,252,000 
Internal Security __ 0 ____ - - - 108 1,336,000 

Office of Legal Counsel - - - -." 4.? ..,. 681,000 
Solicitor General _______ - __ 2~ ~_156,000 
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been fully staffed in recent years.135 Former 
Attorney General Clark recently described the 
severe limits on Division activities caused by 
staff shortage: "Until 1968 there was not enough 
manpower in the Civil Rights Division to en
force all the civil rights.laws in any one State 
or any one civil rights law in all the States." 136 

The size of the Division has a direct effect on 
the number of lawsuits in which it can par
ticipate.137 For example, the Chief of the Em
ployment Section of the Division indicated in 
November 1969, that, in the coming year, his 
unit could file 20 to 25 new cases.138 Inadequate 
as this number is in light of the magnitude of 
the problerp. of employment discrimination, it 
is unlikely that the Division will file even that 
many suits. As of mid-June 1970, it had filed 
only four new cases. 

Another weakness relates to the system of 
priorities that governs the Division's activities 
and its failure to turn its attention to problems 
before they reach crisis proportions. The Divi
sion's efforts prior to 1968 were concentrated 
almost exclusively on the South. It was not 
until the riots in the North persisted and gained 
in intensity that the. Division reorganized and 
devoted substantial staff resources to dealing 
with the severe problems of racial discrimina
tion in that part of the country. To a large 
extent, however, the Division's heavy concen
tration on the South was a reflection of its 
desire to devote its limited staff resources to 
areas where civil rights problems were per-

"'Interview with David L. Norman, Deputy Assistant 
Attorney General, Civil Rights Division, Feb. 11, 1970. 

'"' Interview with Ramsey Clark, former Attorney 
General, Mar. 30, 1970. One Bureau of the Budget 
official noted that when asked why he did not ask for 
a doubling of his staff instead of requesting a small 
increase, Assistant Attorney General John Doar in
dicated that he could not effectively handle such a large 
staff. Interview with James V. DeLong, senior staff 
member, Office of Program Evaluation, Bureau of the 
Budget, Apr. 23, 1970. This appears to be in line with 
a criticism of the Division made by former Attorney 
General Clark, who stated that the Division, for most 
of its existence, was run like a small private law 
firm and not a Federal law enforcement office. Clark 
interview, supra note 136. 

"'Interview with Frank E. Schwelb, Chief, Housing 
Section, and John M. Rosenberg, Chief, Criminal Sec
tion, Civil Rights Division, Nov. 13, 1969 and Nov. 7, 
1969, respectively. 

m Interview with David L. Rose, Chief, Employment 
Section, Civil Rights Division, Nov. 12, 1969. 

ceived as being most severe. The Division also 
has failed to devote sufficient resources to com
bat discrimination against Mexican Americans, 
Puerto Ricans, ~nd American Indians.139 The 
staff of the Division has indicated an awareness 
of the need to devote more attention to the 
problems of these groups and attempts are be
ing made to develop more cases on their be
half.140 

According to former Attorney General Clark, 
until mid-1967, the Division not only did not 
maintain a system of priorities but it lacked 
even a sense of a need for priorities.m This 
undoubtedly accounted in large part for its 
failure to foresee some major problem areas 
within its jurisdiction and act to remove the 
causes of injustice. To some extent, the Divi
sion's failure to develop systematic priorities 
can be accounted for by the need to respond to 
the many crises of the mid-1960's. In any event, 
it was not until 1968 that the Division estab
lished written priorities pursuant to a depart
mentwide requirement. Its program memoran
dum for fiscal year 1969 142 proposed that the 
resources of the Division be allocated among 
its sections in the :f;ollowing manner: Employ
ment, 27 percent; education, 17 percent; crim
inal, 17 percent; housing, 17 percent; voting 

139 Clark interview, supra note 136. 
1
•• For example, Division supervisors met with repre

sentatives of the Mexican-American Legal Defense 
Fund in March 1970 to discuss discrimination against 
Mexican Americans and what the Division should do 
in this area. The Division has also opened an office in, 
Houston, Tex., with a Mexican American attorney in 
charge. On May 26, 1970, the Division intervened in a 
suit against the Sonora, Tex. School District, which 
alleged discrimination against Mexican • American 
students. In addition, the Division is a party in suits 
against five school districts in Texas alleging dis
crimination against Mexican American students. 

141 Clark interview, supra note 136. The Division did 
have informal priorities. Prior to the Voting Rights Act 
of 1965, the Division's announced priority was voting. 
The reason given for the establishment of this priority 
was that other rights would naturally flow to Negroes 
if they were able to exercise the franchise and thus 
participate in the political process. B. Marshall, Fed
eralism and Civil Rights (1964). Mr. Marshall was a 
former Assistant Attorney General of the Civil Rights 
Division. After the Voting Rights Act, the Division 
turned its attention to school desegregation matters 
and by 1968, most Division resources were focused on 
problems of employment discrimination. 

m At the time this report was written, the fiscal year 
1970 program memorandum was not available. 
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and public accomodations, 14 percent; and co
ordination, special appeals, and Title VI, 8 per
cent. Although the memoran~um discussed in 
detail the priorities within each subject matter 
category, little consideration was given to the 
overall rationale underlying the structure of the 
Division's program. 

The Civil Rights Division still does not ap
pear to order its priorities within the context 
of the national need for improved civil rights 
enforcement. Despite its central role in the 
Federal civil rights enforcement effort, the 
Division's goals are limited to those within the 
confines of its statutory mandate and bear little 
relation to the development of national and 
civil rights goals in this area. Periodic Divi
sion reviews of the total civil rights picture 
(which would include learning about the activ
ities of private groups and other Federal agen
cies, noting the areas of progress, a•nd assessing 
the major problem areas) would enable it to 
program its activities to complement and fur
ther existing private and Government efforts. 

The priorities of the Division also remain 
almost exclusively confined to the narrow focus 
on law enforcement through litigation. The 
Division has virtually ignored use of its non
litigative powers.143 The Department has the 
capacity to serve as a catalyst to stimulate in
creased efforts by other Federal departments 
and agencies. In addition, acting through the 
Division- or through U.S. attorneys, it may also 
generate action by State and local agencies, pri
vate organizations, and private individuals. For 
example, the Criminal Division has stimulated 
a massive advertising campaign to prevent auto 
theft and narcotics addiction. In these efforts 
the Criminal Division has enlisted the support 

"'The.Justice Department has indicated that the Civil 
Rights Division has expended substantial energies try
ing to .solve problems by informal means. For example: 
there ;is the joint undertaking of the Department of 
Justi~e,.HEW,. the Cabinet Committee, the White House 
staff, al).µ t]:i~ ,State. Advisory Councils, toward the solv
ing of school desegregation problems. "From the Presi
dent Q}l ,d~wn, ~~ effort so dramatically illustrates our 
nonlitiga~h:,e ;in\f.i ,~.oqperative approach to this espe
cially sensitjy.~,-~iy,il rights area. This approach which 
stresses reasonableness, cooperation, and firmness, might 
well be appiied f~''.9thei; 11reas as well." (Italic added.) 
Letter from Jer.ris. Leonard, Assistant Attorney Gen
eral,.,,Civil Rights· 'ri~yi~~Pi'i to Howard A. Glickstein, 
Staff Director, U.S. Commission on Civil Rights, Appen
dix, Aug. 25, 1970. 

of numerous agencies, both Federal and private, 
and private businesses and persons. The Civil 
Rights Division, however, has tended to con
centrate on its traditional litigative activity 
and, for the most part, has not sougnt to enlist 
the aid of others in its effort to assure equal 
rights.144 

In addition, the Division's priorities have 
been established without benefit of any sys
tematic effort to identify and rank outstanding 
civil rights problems. Little assistance was 
sought or provided by the staffs of other agen
cies or nongovernmental experts. Attempts 
have not been made to evaluate, quantitatively 
or qualitatively, the effects of its past litigation 
nor the probable results of its present litigation 
program. 

A further problem has been the Division's 
overly cautious approach in carrying out its 
civil rights responsibilities.145 It also has been 
contended that cases often require much less 
proof than that the Division believes it must 
submit.146 On occasion, the Division also has 

"' In the period immediately prior to the effective 
date of the Public Accommodations Law, Civil Rights 
Division officials met with numerous business and com
munity leaders in order to insure the orderly imple
mentation of the statute. In addition, in 1965, Division 
personnel gave a large number of speeches to business 
groups interpreting the provisions of Title VII, the fair 
employment section, of the Civil Rights Act of 1964. 
Another example of the Civil Rights Division acting in 
concert with private parties is the liaison it maintains 
with the NAACP Legal Defense Fund, the Lawyer's 
Committee for Civil Rights Under Law, the Lawyer's 
Constitutional Defense Committee of the American 
Civil Liberties Union, and other private legal groups. 

140 Interview with Roger W. Wilkins, former Director, 
Community Relations Service, Department of Justice, 
Jan. 3, 1970. The Department of Justice has indicated 
that: 

"It is Division policy and practice to conserve litiga
tion energy whenever possible. A thorough study of the 
cases in which the Division has been involved over the 
past 18 months would demonstrate this point. That 
study would also demonstrate that the Division has 
encouraged, not opposed, 'Departmental participation 
in litigation involving important principles of civil 
rights law.'" Letter from Jerris Leonard, supra note 
139a. 

"'Wilkins interview, supra note 145. The reason given 
by the Division· for providing voluminous evidence in 
support of its arguments in court suits is that civil 
rights cases are so important that it cannot afford to 
lose any of them, thereby establishing "bad law" which 
may be cited by other courts in future cases. 
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opposed Department participation in litigation 
involving important principles of civil rights 
law. For example, the Division opposed Justice 
Department participation in the landmark case 
of Jones v. Mayer and Co.,m at the trail court, 
court of appeals, and Supreme Court levels. The 
Department ultimately did file an amicus curiae 
brief and presented oral argument at the Su
preme Court level, but only because Division 
attorneys were overruled by the Attorney Gen
eral at the request of the Solicitor General's 
office.148 Even after the Supreme Court decision, 
the Division has not utilized the Jones decision 
in subsequent litigation.149 In addition, the re
cent positions taken by the Division on school 
desegregation have been unreasonably restric
tive.150 

2. THE ATTORNEY GENERAL AS LEADER 
OF THE FEDERAL CML RIGHTS 
EFFORT 

Despite these significant problems-lack of 
sufficient civil rights staff, inadequate priorities, 
narrow view of its civil rights role, and overly 
cautious approach to carrying out its litigation 
function-the Department of Justice consistent
ly has been the Government's civil rights focal 
point and the Attorney General consistently has 
been the single most important figure in the 
Government's civil rights program during the 
decade of the 1960's. There are several reasons 

111 392 U.S. 409 (1968). In that case, a provision of 
the Civil Rights Act of 1866, which grants to Negro 
citizens the same rights as white citizens to rent or 
purchase property, was construed by the Supreme Court 
to prohibit racial discrimination in the sale or leasing 
of all housing, private as well as public. 

""Clark interview, supra note 136. 
1
'" Interview with Louis Claiborne, Deputy Solictor 

General, Jan. 15, 1970. 
150 See, U.S. Commission on Civil Rights, Federal En

Iorcement of School Desegregation Sept. 11, 1969. State
ment of U.S. Commission on Civil Rights concerning 
the "Statement By the President on Elementary and 
Secondary School Desegregation", Apr. 12, 1970. 

For other criticisms of the Justice Department, see 
for example, Justice, supra note 126; Law En/orcement, 
supra note 128; U.S. Commission on Civil Rights, 
Political Participation (1968); U.S. Commission on 
Civil Rights, Law Enforcement: A Report on Equal 
Protection in the South (1965); U.S. Commission on 
Civil Rights, Mexican Americans and the Administra
tion of Justice in the Southwest (1970); U.S. Com
mission on Civil Rights, The Voting Rights Act: Tlie 
First Months (1965); R. Harris, Justice: The Crisis 
of Law, Order and Freedom in A-merica (1970). 

why the Justice Department has assumed this 
key role. First, Presidents have sought to reduce 
the number of individuals with whom they must 
confer to obtain information and advice. Ac
cording to Joseph A. Califano, Jr., former 
Special Assistant to President Johnson, it was 
decided, that overall civil rights responsibility 
should be vested in a single agency head and 
that, since the Department of Justice possessed 
the most civil rights "clout", the Attorney Gen
eral should have responsibility for coordinating 
the entire Government effort to protect the 
rights of minority citizens.151 Second, the Pres
ident wished to insulate himself from the crit
icism that was bound to come either from the 
conservative or from the liberal spokesmen, 
depending on the aggressiveness of the enforce
ment effort undertaken. Therefore, it was 
deemed desirable to place the civil rights co
ordinating r.esponsibility in the Department 
of Justice-a logical agency somewhat removed 
from the President or his Executive Office.152 

An additional factor was that the Department 
of Justice traditionally takes the lead in draft
ing the President's legislative proposals in the 
civil rights field and in working with Congress 
to enact them.153 

Despite these justifications, the plain fact is 
that the Attorney General has not been able to 
coordinate Federal civil rights activity success
fully even in the one area-Title VI-where 
he has been assigned specific responsibility by 
Executive order.154 Former Attorney General 
Clark has expressed the opinion that the Attor-

151 Interview with Joseph A. Califano, Jr., Special 
Assistant to President Johnson, Mar. 24, 1970; see 
also, interview with Charles L. Schultze, former Di
rector, Bureau of the Budget, Apr. 11, 1970; Clark in
terview, supra note 136. 

"' Califano and Schultze interviews, supra note 151. 
For example, these were the reasons given for trans
ferring the responsibility for coordinating Title VI 
activities from the President's Council on Equal Op
portunity to the Justice Department. See p. 334, infra. 

m Interview with Stephen J. Poll~k, former Assistant 
Attorney General, Civil Rights Division, Nov. 8, 1969. 
Legislative proposals are cleared with the Deputy At
torney General after the Assistant Attorney General 
and his staff draft them. The Assistant Attorney Gen
eral solicits suggestions for new legislation from all 
departments and agencies and, on occasions, has formed 
task forces of agency personnel to review problem 
areas and draft legislative proposals. Id. 

m See ch. 4 supra for discussion of the activities of 
the Department of Justice as a coordinator of Title VI. 
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ney General should not be the President's top 
adviser on civil rizhts. The powers of the De
partment of Justice, he said, are too limited 
and the perspective of Attorneys General is too 
narrow.m Indeed, there is considerable factual 
basis for the former Attorney General's conclu
sion. The Attorney General, while an important 
Cabinet member, is only one of 12 such Cabinet 
members. While he can advise his Cabinet col
leagues on civil rights, he cannot order them 
to follow his advice on specific civil rights ac
tions. In some instances, the result has been 
that his advice is ignored. For example, despite 
repeated discussions with the Secretary of 
Agriculture concerning discrimination in his 
Department and specific suggestions for re
medial steps, little action was taken by that 
Department to rectify the situation.156 In such 
a case, where a Cabinet member chooses not 
to abide by the civil rights advice of the Attor
ney General, the Attorney General's only re
course is to appeal to the President-a course of 
action which, as a practical matter, can be taken 
only on matters of the first importance. 

Further, the civil rights perspective of the 
Civil Rights Division, the unit traditionally 
looked to by the Attorney General for advice 
on civil rights matters, in fact has been a nar
row one. The Division has tended to view prob
lems strictly in terms of litigable legal issues.157 

In addition, as the law firm for the executive 

105 Clark interview, supra note 136. Mr. Clark stated 
that Attorneys General are generally lawyers who have 
practiced law in the private sector and have no experi
ence in the civil rights field. He added that in a position 
as demanding as that of the Attorney General, on the 
j9b training is impossible. 

.,,. Id. See pp. 34-35 infra, for a further reference to 
this situation. Mr. Clark indicated that in a large 
agency there is great difficulty in even getting the co
operation of bureaus within the agency. For example, 
·the FBI promised him that it would have 100 black 
special agents on board by .early 1968. As of August 
1970, it only had 47. Similar difficulty existed in trying 
to get the Bureau .of Prisons to increase the number 
,of black' co·rrectional employees at its institutions. 

The FBI has indicated· that it: 
"... is not aware of any request on the part of 

Mr. Clark that, this Bureau have 100 Negro Special 
Agents on its rolls by early 1968 and accordingly, 
never made any promise to that effect. In fact, the FBI 
never has had a special set quota concerning Negro 
Special Agents." Letter from "1erris Leonard, supra 
note 143. 

"'See•ch: 4, supra for a discussion of this point. 

branch, the Justice Department necessarily has 
become involved in a number of cases in which 
allegations have been made that Federal agen
cies have participated in the discriminatory 
operation of federally assisted programs.158 

The Department, recognizing the awkward
ness of its position, has ·for the most part 
attempted to argue these cases on procedural 
grounds, rather than defend them on their 
substantive merits. It has not, however, sys
tematically undertaken to determine if the 
allegations made in civil rights law suits against 
Federal agencies are justified and, where in
dicated, required the agency involved to take 
prompt remedial action.159 This approach un
doubtedly undermines the Department's posi
tion as leader of the Federal civil rights effort. 

The Justice Department, despite its past in
adequate performances, remains a logical place 
in which to vest civil rights leadership responsi-

"" For a thorough treatment of this significant prob
lem, see memorandum from Morton H. Sklar, attorney, 
Office of Coordination and Special Appeals, Civil Rights 
Division, to J. Harold Flannery, Chief, Office of Coordi
nation and Special Appeals, Dec. 3, 1969. The memo
randum, in establishing the extent of the problem, sets 
forth a sampling of the cases brought against the Fed
eral Government: 

"fn the housing area, the city of Bogalusa, La., and 
the Department of Housing and Urban Development 
have been sued to enjoin the further allocation of 
Federal funds to support the construction of low-rent 
public housing units according to a site selection pat
tern that is alleged to encourage and perpetuate racial 
discrimination. Hicks v. Wea;er, E. D. La., No. 68-986. 
An injunction has also been sought against HUD for 
unlawfully approving the Model Cities Plan submitted 
by the city of Chicago, despite the fact that it allegedly 
did not provide for adequate participation by low in
come residents in the planning and carrying out of 
projects as required by the Model Cities statute. Coa!,i
tion for United Community Action v. Romney, N.D. 
Ill., No.-, Aug. 6, 1969. 

"A wide variety of suits have been brought against 
Federal agencies in the field of employment. Cases have 
been filed against the Secretary of the Treasury. to 
enjoin disbursement of Federal funds to Federal con
tractors on the ground of their discriminatory employ
ment policies (see, e.g., Noble v. Kennedy, W.D.N.Y., 
No. 1969-324); the Department of Labor, for failure to 
enforce nondiscrimination requirements applicable to 
the employment referral practices of the Ohio Employ
ment Service '(Jamar v. Ohio Bureau of Employment 
Security, --) ; and the Civil Service Commission, for 
failure to enforce equal employment (Hobson v. Hamp
ton, et al., D.C:, No. 2603-69)." Id., at 2, 3:-

" 
0 Id., at 5, 6. 
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bility. It must take a more active role and 
develop a broader perspective if it expects other 
agencies to cease treating civil rights as a minor 
responsibility to be carried out passively and 
reluctantly. In short, the Attorney General not 
only must offer clear, continuous, and visible 
guidance to the agencies, but must make his 
Department an example of imaginative and 
aggressive enforcement of laws prohibiting 
discrimination against citizens because of their 
race, color, national origin, or sex. 

VI. THE BUREAU OF THE BUDGET 

A. Introduction 

One leading expert on the Presidency has 
written, "[T]he Bureau of the Budget ... 
serves the President as an 'administrative gen
eral staff' . . .. Without it the President could 
not begin to do his job as Chief Executive." 160 

The Bureau is an extension of the Presidency 
and its function is essentially to provide him 
with staff service to promote the effective and 
economical administration of the Federal Gov
ernment.161 

As the President's task of managing the 
executive branch has become more complex, the 
responsibilities and the power of the Bureau 
have grown commensurately. One of the func
tions which has expanded significantly is that 
of overseeing executive management. This role 
includes making studies and offering proposals 
for the reorganization-of executive departments 
and agencies; coordinating Government pro
grams and policies ; keeping the President 
informed of the performance of executive de
partments and agencies and seeing that they 
are responsive to Presidential priorities and 
policies. 

These duties, plus its fiscal, legislative, and 
statistical functions, make the Bureau of the 
Budget one of the most powerful institutions 
in the Federal bureaucracy, and one which can 
have vital impact on the governmental effort to 
protect the rights of the Nation's minorities.162 

Through its central role in the budget submis-

180 C. Rossiter, The American Presidency. 98, 99 (1956). 
'llll P. Brundage, Th~ Bureau of the Budget (1970). 
182 The following discussion is of the Bureau of the 

Budget as it operated until its reorganization on July 
1, 1970. The reorganization and its potential effect on 
civil rights will be treated at the end of this section. 

sion process, the Bureau has a direct voice in 
determining the amount of staff and other re
sources that will be made available for civil 
rights compliance and enforcement activities. 
Through its authority to review and clear all 
legislative proposals, the Bureau can play a 
significant role in assuring adequate legislative 
consideration of the civil rights implications of 
various bills concerned with social and economic 
welfare as well as promoting more effective 
civil rights legislation. And through its respon
sibility for approving agency proposals for 
data collection, the Bureau can be the key to 
the institution of Government-wide systems of 
racial and ethic data collection to determine the 
extent of minority participation in Federal 
programs and to help measure progress under 
civil rights laws. Thus far, however, the Bureau 
has not geared its functions specifically to .civil 
rights goals, nor has it even fully recognized 
the important civil rights functions it can per
form. 

B. Background and Responsibilities 

Until 1921, executive agencies submitted 
their inidividual budget requests directly to 
Congress. In that year, however, Congress de
cided that a single executive budget to be sub
mitted by the President was desirable and 
passed the Budget a:nd Accounting Act of 
1921,163 placing respon~ibility for coordinating 
the budget submission process in a new agency, 
the Bureau of the Budget. At first, the Bureau 
was placed in the Treasury Department, al
though directly responsible to the President. In 
1939, the Executive Office of the President was 
created and the Bureau of the Budget was 
shifted to the Executive Office.m The activities 

182 31 U.S.C. 1, as amended. Section 209 of the act 
provided the Bureau with .the basic charge for its 
management responsibilities. It· indicates that, upon 
the; request of the .President, the Bureau shall conduct 
studies into the organization, methods of operation, and 
appropriations of the various agencies. 

m Plan 1 of the Reorganization Act of 1939 (Public 
Law 79-19). The shift had been advocated by the 
Brownlow Committee (President's Committee on Ad
ministrative Management) and submitted to Congress 
in 1937 but not favorably acted upon until April 1939. 
Two of the five major recommendations of the Commit
tee dealt with the President's office. They were: (1) 
That the White House staff be expanded so as to keep 
the President in closer touch with the affairs of his ad
ministration and provide him with faster access to the 
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of the Bureau were defined in Executive Order 
8248, which was issued immediately after the 
Bureau moved into the Executive Office.165 The 
Bureau's duties fall under five broad headings: 
(l) Preparation and execution of the Budget; 
(2) improvement of Government organization 
and management; (3) improvement of account
ing and other phases of fiscal management; (4) 
l~gislative analysis and review; and ( 5) co
ordination and improvement of Federal statis
tical policies. 166 

The Bureau is responsible solely to the Pres
ident and its effectiveness is dependent on his 
support. Its staff size, although it increased 
from 40 in 1939 to more than 500 in 1969, is 
still considered grossly inadequate by knowl
edgeable observers.101 Despite its small size, 
the Bureau of the Budget has tremendous in
fluence with Government agencies. This can be 
attributed to its relationship to the President, 
its control over purse strings, and the fact that 
it, alone among Federal agencies, is concerned 
with the full spectrum of Federal activities. 

The Bureau staff at present is divided into 
six Divisions and five Offices. The six Divi
sions 168 are the norm:al channels through which 

information necessary for executive decisions; and (2) 
strengthen the managerial arms of Government, espe
cially those dealing with budget and planning. 

,.. Executive Order 8248, sec. II. 2 (1939). 
,.. Id. The order lists eight duties of the Bureau, the 

last of which reads: 
"To keep the President informed of the progress of 

activities by agencies of the Government with respect 
to work proposed, work actually initiated, and work 
completed, together with the relative timing of work 
between the several agencies of the Government; all 
to the end that the work programs of the several 
agencies of the executive branch of the Government 
may be coordinated and that the money appropriated 
by the Congress may be expanded in the most econom
ical manner possible with the least possible overlapping 
and duplication of effort." Id., at (h). 

"" P. Brundage, supra note 161, at 56; interview with 
Andrew M. Rouse, Deputy Executive Dire!!tor, Pres
ident's Advisory Council on Executive Organization, 
Apr. 9, 1970. Mr. Brundage was Director of the Bureau 
of the Budget from April 1956 to March 1968.: Mr. 
Rouse was formerly Director, Resources Planning Staff, 
Bureau of the Budget. The budget for the Bureau was 
$8,813,000 in fiscal year 1967; $9,500,000, in fiscal year 
1968; $10,050,000 in fiscal year 1969; and estimated at 
$12,141,000 in fiscal year 1970. Budget of the United 
States, fiscal year 1971, 53. 

108 (1) The Economics, Science, and Technology Pro
grams Division relates to such agencies as the Depart-

the Bureau maintains its working relationship 
with the Federal agencies. Among the duties 
of the Divisions are the review of agency pro
grams and budget requests ; the development 
of recommendations on the ·budget; the analysis 
of proposed legislation and Executive orders ; 
the stimulation of improved agency manage
ment and organization; and work on special 
projects involving long-range budgetary and 
organizational improvements in the coordina
tion of agency programs. 

The five Offices deal with Government-wide 
problems of a specialized character and provide 
guidance to the Divisions.169 For example, the 
Office of Legislative Referep.ce coordinates the 
Bureau review of agency proposals for legisla
tion and agency views on pending legislation. 
The Office of Program Evaluation appraises 
Federal programs, prepares Government-wide 
program overviews which show costs and bene
fits of programs and characteristics of bene
ficiaries, and leads in the formulation of major 
program issues that must be analyzed for the 
budget. 

C. The Bureau and Civil Rights 
There are a large number of problems which 

face the Bureau of the Budget in its efforts to 
develop a rational budget, reduce duplication, 
and maintain a uniform Government legislative 
program. The number and complexity of Fed
eral programs have manifoldly increased over 

ment of Commerce, the Security and Exchange Com
mission, the Department of Transportation, the 
National Science Foundation and the Civil Aeronautics 
Board; (2) the Human Resources Program Division 
relates to the programs of agencies such as HEW, 
OEO, HUD, and Department of Labor; (3) the Gen
eral Government Management Division deals with 
agencies like the Department of Justice, the Civil 
Service Commission, the Post Office Department, the 
General Services Administration; (4) the Natural Re
sources Programs Division works with such agencies 
as the Department of the Interior, TVA, Army Corps 
of Engineers, and the Department of Agriculture; (5) 
the International Programs Division is concerned with 
such agencies as the Department of State, AID, Peace 
Corps, and USIA; (6) the National Security Programs 
Division relates to the programs of the Department of 
Defense. Bureau of the Budget Director, April 1969. 
See Brundage, supra note 161. 

1
•• The Offices are the Office of Budget Review, Office 

of Executive Management, Office of Legislative Re
ference, Office of Program Evaluation, and the Office 
of Statistical Standards. 
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the last 30 years and new issues have demanded 
and obtained national action. In most cases, the 
Bureau has been able to adapt to each of these 
new demands. One of the latest areas demand
ing Bureau attention has been the Federal civil 
rights effort, which has, over the last decade, 
presented all of the problems involved in other 
Federal programs. Here, however, the Bureau 
has not yet adapted itself to the need. According 
to former Bureau Director Charles L. Schultze, 
Bureau of the Budget involvement in the civil 

" rights field has so far been limited to its par
ticipation in the legislative process.110 

In each of its major roles, the Bureau of the 
Budget has the opportunity and responsibility 
for exerting leadership- over agency civil rights 
programs. Yet, basic steps to enable the Bureau 
to fill that civil rights leadership role have not 
been taken. There is no locus of responsibility 
for civil rights matters in the Bureau, nor has 
it acknowledged any formal civil rights co
ordinating role.171 No instructions have ever 
been issued to Bureau personnel indicating the 
type of program that agencies should develop 
to carry out their civil rights responsibilities. 
BOB staff has received no civil rights training, 
nor has the Bureau issued any memoranda or 
other documents explaining what its civil rights 
role should be.112 

1
"' Interview with Charles L. Schultze (June 1965-

Jan. 1968), Apr. 7, 1970; see also interview with Carl 
H. Swartz, Jr., Director, Arthur Kaller, Assistant Di
rector, Luman N. Rensch and Eugene B. Tryck, Budget 
Examiners, General Government Management Division, 
June 8, 1970. 

Mr. Schultze indicated that the Bureau of the Budget 
did not liave the expertise to take a leadership role in 
civil rights, and that he believed that it was the re
sponsibility of the Justice Department. Another reason 
may be that as a staff arm of the President, the Bureau 
reflects the priorities which exist or are perceived to 
exist at the White House. Id. 

m Id. For example, no memoranda have beer1 sent to 
budget examiners indicating that they should make an 
effort to be aware of civil rights problems when they 
conduct field program studies. 

112 Id. The BOB manual for budget examiners is 
silent on civil rights matters. When asked if he thought 
that the Budget Bureau should become more involved in 
Title VI enforcement, the Special Assistant to the At
torney General indicated ambivalent feelings. He felt 
they could be of great hypothetical assistance because 
of the important voice budget examiners have in the 
operation of an agency. However, he added that ex
aminers had shown no inclination for involvement in 
civil rights work and that the Bureau's reviews of 
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In the budget review process, carried on by 
the budget examiners of the various Divisions, 
civil rights concerns are included only to the 
extent that an individual examiner happens to 
have an interest or concern in the problem. For 
example, one Bureau examiner, because of his 
personal concern for a more effective contract 
compliance program, made repeated and ulti
mately successful efforts to stimulate OFCC to 
conduct its compliance activities on the basis of 
industrial priorities.173 No systematic review is 
made of agency civil rights programs to deter
mine if there is sufficient funding to meet the 
mandates of particular civil rights require
ments, such as, Title VI of the Civil Rights Act 
of 1964, Executive Order 11246, Title VIII of 
the Civil Rights Act of 1968, or to determine 
if the funds allocated for civil rights purposes 
are being efficiently utilized.174 

The Bureau is in charge of Federal statistical 
data policies and typically encourages Federal 
agencies to collect a wide variety of data for 
the purpose of determining how effectively pro
grams are working. Yet it has not required 
agencies to collect racial or ethic data.115 Nor 
has the Bureau even established Government
wide guidelines concerning the collection of 
such data although it is clearly essential in 
view of the confusion which exists as to whether 
the Government can collect racial and ethnic 
data, and if so, in what form it should be 
collected.176 

This has permitted inconsistent approaches 
within the Government and has made it im
possible for the Bureau and others to determine 

agency operations was not of sufficient depth to get 
to the root problems. Interview with David Rose, 
Special Assistant to the Attorney General for Title VI, 
Mar. 5, 1969. One of the possible reasons for this ap
parent insensitivity to civil rights concerns is the 
Bureau's own employment patterns. There are no 
minority group budget examiners, and of the more 
than 300 professional positions in the Bureau only 
eight above the GS-12 level are filled by minorities; 
six Negroes and two Orientals. Interview with George 
F. Mills, Manpower Statistics Division, U.S. Civil 
Service Commission, June 23, 1970. 

m interview with David Kleinberg, Examiner, Hu
man Resources Program Division, June 22, 1970. 

m Swartz interview, supra note 170; interview with 
Ralph R. Mueller, Assistant Director, Human Resources 
Program Division, June 6, 1970. 

"'Id. 
,,. Interview with Carol B. Kummerfeld, former staff 

member, Office of Statistical Standards, June 22, 1970. 



if Federal assistance programs are reaching 
minority group citizens in proportion to their 
eligibility for such assistance.177 

The Office of Statistical Policy, which is 
responsible, among other things, for giving 
approval to agency requests for data which 
are being sent to more than 10 people, has taken 
a limited view of its function in civil rights 
matters. According to one former Bureau staff 
member, the view of the office was that its 
primary function is reviewing proposed agency 
forms. Even those reviews directly related to 
civil rights have tended to concentrate on tra
ditional data questions such as how long it will 
take to fill out the form, rather than on key 
questions such as whether all necessary data 
are being collected, of what specific use is the 
data in reaching compliance decisions, and 
whether the data are part of an effective sys
tem.178 Rarely are efforts made to determine if 
the forms are, or should be, part of a coordinat
ed interagency program or whether their use 
has been coordinated between agency civil 
rights personnel.179 The Office has established 
an Advisory Council on Federal Reports which 
it consults in passing on forms submitted to it 
which are being sent to the business community. 
The Council consists entirely of representatives 
of industry; no comparable council of civil 
rights leaders or minority group spokesmen 
exists.180 

When the Bureau is asked to review draft 
legislation involving such matters as housing 
or education which have important civil rights 
implications although not designated as civil 
rights bills, it usually neither inquires . specifi-

171 Interview with James V. Delong, senior staff mem
ber, Office of Program Evaluation, Apr. 11, 1970. The 
Office of Program Evaluation is beginning to develop a 
pilot Governmentwide analysis of where and to whom 
Federal assistance goes. The categories they are using 
are: region of the country, urban-rural-suburban, race, 
and age level. This effort has been handicapped by a 
lack of agency-collected racial data and thought is 
being given to requiring each agency to make such an 
analysis each year. Id. 

178 Interview with Karen Nelson, former staff member, 
Office of Statistical Policy, June 23, 1970. The Bureau 
was assigned this responsibility under the Federal Re
ports Act of 1942. 

110 Id. Budget examiners rarely attend meetings called 
to discuss proposed forms. Kleinberg interview, supra 
note 173. 

,.., Id. 

cally into the civil rights aspects of the legisla
tion nor requests the comments of agencies 
that have special civil rights expertise.181 For 
example, in 1967, this Commission requested 
the Bureau that it be given the opportunity to 
comment on possible civil rights implications 
of a variety of categories of draft bills dealing 
with social and economic welfare, such as 
housing, community development, poverty, wel
fare, and education.182 Despite the Bureau's 
assurance that the Commission would be af
forded this opportunity, it has forwarded to the 
Commission for comment only one draft bill in 
the 3 years since the request was made-the 
draft Housing and Urban Development Act of 
1968. 

The Bureau has taken some action which 
relates to civil rights. The General Government 
Management Division has collected data on the 
civil rights budgets and staffing of the various 
agencies. However, the information provided 
to it has not always been accurate 183 and sig
nificant use has not been made of the data. 
Occasionally studies have been conducted of 
programs, which to a large degree, service 
minority group citizens 18•1 and the Bureau, ac
cording to its former Director, Charles Schultze, 
has an orientation toward programs for the 
disadvantaged.185 Yet, BOB has engaged in no 
continuing review of the long-range impact of 
Federai programs or policies on racial problems 
and it has done little to foster increased or im
proved agency activity in the civil rights field. 

181 Id. Interview with Donald Kummerfeld, former 
Budget examiner, Human Resources Program Division, 
BOB, Jan. 25, 1967. 

182 Letter from William L. Taylor, Staff Director, 
U.S. Commission on Civil Rights to Wilfred Rommel, 
Assistant Director, BOB, Jan. 25, 1967. 

183 Swartz interview, supra note 170. For example, 
the manpower and budget data provided to BOB in past 
years by the Agriculture Department was inflated and 
BOB was informed of the fact by the Justice Depart
ment. Rose interview, supra note 170. 

,.. Schultze interview, supra note 170. For example, 
BOB conducted a study of types of recipients of funds 
under Title I of the Education Act, in an effort to 
insure that the funds intended to assist school districts 
with large numbers of poor families did not go to 
wealthy school districts that merely wanted to shift 
some of the cost of running the schools to the Federal 
Government. 

180 Id.; Swartz interview, supra note 170. 
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D. Reorganization o1 the Bureau of the 
Budget 

On April 5, 1969, President Nixon established 
an Advisory Council on Executive Organization 
with a mandate to conduct a thorough review 
of the organization of the executive branch. The 
first area the Council turned to was the Execu
tive Office of the President.186 The Council found 
that the preparation and administration of the 
~udget by BOB dominated that agency's atten
tion to the detriment of its. other functions. 
~hus, the Bureau never achieved its other prin
cipal goal-that of being the principal manage
ment arm of the President. It was found that 
the Bureau's program reviews were not of suffi
cient quantity or quality to effectively coordi
nate or evaluate the effects of the numerous 
Federal programs, nor was it felt that the 
~ureau did enough in the way of issuing guide
~i~es and rules to standardize interagency activ
ities. The Bureau's failure in these important 
areas, it was concluded, prevented Presidents 
from receiving timely and coherent information 
about the operation of those programs.1s1 

As a result of the Council's efforts a reor
ganization plan was announced, which transfers 
to the President all functions vested by law in 
the Bureau of the Budget and redesignates the 
Bureau as the Office of Management and Bud
get.188 The President has announced that he 
will delegate all of the functions of the Bureau 
to the new Office.189 The size of the Office will 
be enlarged and its Director will be authorized 
subject to the approval of the President, to ap~ 

188 Statement by the President, to the Congress of the 
United States Accompanying Reorganization Plan No. 
2 of 1970, Mar. 12, 1970. 

=Id. See Briefing Outline-Reorganization Plan
Executive Office of the President, undated; The White 
House Press Conference of Roy L. Ash, Chairman 
!'.resident's Advisory Council on Executive Organiza~ 
tion; Walter N. Thayer, member; Murray Comarow 
Executive Director; and Robert P. Mayo, Director: 
Bureau of the Budget, Mar. 12, 1970. 

It was asserted that the level of program review at 
BOB is minimal and that since budget examiners 
spent only 5 percent of their time in the field and do 
not have adequate information systems they are not 
able to judge how programs really o~erate on the 
local level. Rouse interview, supra note 167. 

188 Reorganization Plan No. 2 of 1970, p. I, sec. 101 
and 102. 

189 Presidential Statement of Mar. 12, 1970, supra note 
186, at 4. 

point six additional officers at level V of the 
Executive schedule.190 The principal concern 
of the new Office will be nonbudgetary matters; 
it will particularly focus on "program evalua
tion and coordination, improvement of executive 
branch organization, information and manage
ment systems and development of executive 

101talent". 
Although indicating that program evaluation 

remains basically a responsibility of each agen
cy, the President has stated that the interagency 
nature of some program areas makes it im
possible to rely merely on the evaluation 
performed by the individual agencies. Further
more, the President acknowledged that White 
House perspective in evaluating programs may 
well differ from that of an agency.192 Essential
ly, the new Office of Management and Budget 
will focus on the means of implementing 
national policy and evaluating the results of 
agency efforts in carrying out their program 
assignments. 

The reorganization does not go into effect 
until July 1970, subsequent to the writing of 
this report. Therefore, it is not possible to 
determine in detail what specific new precedures 
and actions the Office will initiate. It is cleart 
however, that from the point of view of accel
erating delivery of Federal benefits to minority 
group citizens and improving the effectiveness 
of enforcement of civil rights laws, the reor
ganization offers an opportunity for significant 
improvement over the former BOB structure. 
An enlarged program evaluation effort, ac
companied by a sensitivity to the unique pro
blems of the minority groups in America could 

100 Id. Reorganization Plan No. 2 of 1970, p. I, sec. 
102. A level V on the Executive schedule is equivalent 
to a Commissioner of the Equal Employment Opportun
ity Commission or the Staff Director of the Commis
sion on Civil Rights. The plan also creates a White 
House-based Domestic Affairs Council, which is dis
cussed on pp. 337-38, infra. 

191 Presidential Statement of Mar. 12, 1970, supra note 
186, at 4. 

102 Id. A key phrase used by the President in referring 
to the type of evaluation he desired is "assessing the 
extent to which programs are actually achieving their 
intended results, and delivering the intended services 
to the intended recipients." Id. 

Another matter assigned to the Office of Management 
and Budget is the responsibility for assisting agencies 
in their attempts to coordinate interagency field activi
ties. 
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produce dramatic changes in agency policies 
in a reasonably short period of time. It remains 
for the Director and staff of the proposed Of
fice of Management and Budget to make civil 
rights problems a priority issue of concern and 
to shape the mechanisms necessary to uncover 
the problems neglected for so many years by its 
predecessor and the other Federal agencies. 

VII. THE WHITE HOUSE 

A. Introduction 

"The executive Power shall be vested in a 
President of the United States of America .... 
[HJ e shall take care that the Laws be faithfully 
executed ...." 193 Thus the Constitution grants 
the full power of the executive branch of Gov
ernment to one person-the President. Our 
President is more than an enforcer of laws. He 
is intimately associated with the legislative 
process, generating most of the important leg
islation Congress acts upon and, even more 
importantly, he is looked to as the moral as 
well as the political leader of the people.191 As 
in other areas, the exercise of Presidential 
power and leadership is vital to the cause of 
civil rights. 

Previous chapters have dealt with the limit
ed successes and the inadequacies of efforts 
made by the departments and agencies of the 
executive branch to enforce the mandates of the 
Constitution, the laws passed by Congress, and 
the Executive orders of the President in the 
field of civil rights. In the final analysis, it is the 
President who has responsibility for the success 
or failure of those efforts. It is the President 
who appoints the heads of executive agencies, 
provides them with direction, can remove them, 
and for whom they act. The resolute commit
ment of the President to the principles of equal 
opportunity for all Americans is essential if 

193 U.S. Constitution art. II, secs. 1 and 3. Article II, 
sec. 1 (8) sets forth the Presidential oath of office: 
"I do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, 
and will to the best of my ability, preserve, protect, 
and defend the Constitution of the Ui:iited States." 

10
' For a general discussion of the roles of the Pres

ident, see C. Rossiter, The American Presidency (1956), 
where some of the roles of·the President are listed as: 
Chief of State, Chief Executive, Chief Diplomat, Com
mander in Chief of the Armed Forces, Chief Legislator, 
Chief of Party, and Chief Spokesman of the People. 

Government is to take an affirmative role in 
advancing the cause of civil rights.195 Even 
with Presidential commitment, the task of 
harnessing the Federal bureaucracy so that it 
carries out his civil rights policies is a difficult 
one. The President's control over the Federal 
establishment, as a practical matter, is far 
from absolute. The number and geographical 
distribution of the members of the executive 
branch,196 the long tenure of many Federal em
ployees,19 and the limited amount of time the• 

President can devote to each of the diverse and 
complex issues that constantly are presented 

,., As has been demonstrated in this report, the Fed
eral Government has, in the past, been an integral 
part of the economic and social systems of this country 
that discriminate against some of our citizens because 
of their race or ethnic background. The Federal Civil 
Service was segregated. Federal assistance, in areas 
such as housing and health care facilities, was openly 
provided to segregated groups and institutions, and, in 
fact, was used to promote segregation. See ch. 2, 3 
and 4, supra, for a further discussion of these points. 

100 There are at present more than 2.9 million Federal 
civilian employees who work for 125 agencies, boards, 
and commissions, spread across every major city in the 
Nation. The President appoints fewer than 1 percent 
of these officials. Cong. Rec. E 1521, Mar. 3, 1970. 

1 1 One Presidential scholar has written about the• 

obstructionist tendencies of the bureaucracy: 
"A more reliable restraint is to be found in the 

Federal administration-in the persons and politics 
and prejudices of, let us say, the top 20,000 civil and 
military officials of the Government of the United 
States. Were the Presidents of the last 50 years to be 
polled on this question, all but one or two, I am sure, 
would agree that the "natural obstinacy" of the average 
bureau chief or commissioner or colonel was second 
only to the "ingrained suspicions" of the average con
gressman as a check on the President's ability to do 
either good or evil. 

". . . [ o] ur Federal civil servants are no less anx
ious than he to get on with the business of good and 
democratic government. But his idea and their idea of 
what is "good" or "democratic" must often be at stiff 
odds with one another, especially when he is pushing 
some untried and unconventional policy, even more 
especially when they have the support of strong men 
and groups in Congress.... 

"I think, in this instance, of all the written and 
spoken directives of our last three Presidents aimed 
at eliminating racial discrimination in the civil service 
and the Armed Forces, and I wonder how many thou
sands of times some stubborn or fainthearted official 
has made a mockery of the President's good intentions." 

Rossiter, supra note 194, at 43, 44. Also' see state
ment by President Franklin D. Roosevelt in M. Ecceles, 
Beckoning Frontiers 336 (1951). 
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to him,198 make it impossible for the President, 
alone, to assure that his civil rights policies 
are being carried out uniformly and aggressive
ly. Mechanisms outside the control of the bu
reaucracy are needed to serve the President in 
assuring that his civil rights programs and 
policies are being carried out with maximum 
effectiveness. At a min1mum, these mechanisms 
must serve the foIIowing functions: (1) provide 
the President with accurate and prompt infor
mation on what is happening around the coun
try and in Government; (2) convey information 
to the bureaucracy concerning administration 
civil rights policy; and (3) evaluate agency 
action and stimulate more forceful action to 
carry out that policy. One place where Pres
idents have sought to locate these mechanisms 
is the White House itself. 

B. Past Presidential Mechanisms for 
Coordinating Civil Rights 

I. SUBCABINET GROUP 
Although over the years there have been 

198 See, R. Neustadt, Presidential Power (1960) for a 
general discussion of the limits on the power of the 
President. More specifically, a former aide to President 
Franklin D. Roosevelt wrote: 

"Half a President's suggestions, which theoretically 
carry the. weight of orders, can be safely forgotten by 
a Cabinet member. And if the President asks about a 
suggestion a second time, he can be told that it is 
being investigated. If he asks a third time, a wise 
Cabinet officer will give him at least part of what he 
suggests. But only occasionally, except about the most 
important matters, do Presidents ever get around to 
asking three times." J. Daniels, Frontier on the Po
tomac 31, 32 (1946). 

Robert F. Kennedy, in discussing the intended re
moval of American missiles fr!lm Turkey, wrote: 

"The President believed he was President and that, 
his wishes, having been made clear, would be followed 
and the missiles removed. He therefore dismissed the 
matter from his mind. Now he learned that the failure 
to follow up on this matter had permitted the same 
obsolete Turkish missiles to become hostages of the 
Soviet Union." R. Kennedy, Thirteen Days, 95 (1969). 

Most recently, Bill D. Moyers, Appointments and 
Press Secretary to former President Johnson, indi
cated: 

"Many Cabinet officers are men who are not well 
known to the Pre~ident prior to his inauguration. They 
also become men with ties to their own departments, 
to the bureaucracy, to congressional committees, rather 
than exclusively to the President...." H. Sidey, "The 
White House Staff v. the Cabinet; an Interview with 
Bill Moyers," The Washington Monthly 2, 3 (Feb. 
1969). 

individuals at the Cabinet or White House staff 
levels committed to promoting equal opportuni
ty for racial and ethnic minorities, no perma
nent body ever· was set up under White House 
aegis to review civil rights policies until Presi
dent Kennedy created a Subcabinet Group on 
Civil Rights in 1961.199 The Subcabinet' Group 
was a loosely structured organization, which 
operated under the leadership of White House 
assistants. Initially, ranking representatives 
from key agencies attended the monthly meet
ings of the Subcabinet Group, but eventually 
the size of the group became unwieldly and 
ceased to function effectively.200 The Subcabinet 
Group, which was, for the most part, a discus
sion group, dealt with a wide spectrum of 
issues, including such matters as equal em
ployment opportunity in the Federal Govern
ment; the appearance of Federal officials before 
segregated meetings ; discrimination in the mil
itary services; the inclusion of a nondiscrimina
tion clause in the Federal Merit Employment 
Standards agreements (which applied to six 
State-administered Federal assistance pro
grams) ; the collection of racial and ethnic data; 
and the development of Executive Order 11063, 
prohibiting discrimination in the sale of hous
ing with mortgages insured or guaranteed by 
the Federal Government.201 The Subcabinet 
Group also started a rudimentary reporting sys
tem whereby agencies reported monthly prog
ress in areas of concern to the group. Agencies 
often presented oral reports at the Subcabinet 
Group meetings but, as a rule, none was crit
icized, even if its reports demonstrated a lack of 
activity.202 

,.••Prior to the 1960 election, it was expected that 
John F. Kennedy, if elected, would form a White 
House Office on Civil Rights; however, as a result of 
the narrow margin of his election, and the advice of 
some of his advisers, no such office was set up during 
his administration. Interview with William L. Taylor, 
former Secretary to the Subcabinet Group, Apr. 23, 
1970. 

"°°Id. 
' 

01 Id. See "Meetings of Subcabinet Group, 1961-64." 
'°' An October 1961 report of the Agriculture Depart

ment, for example, indicated: 
"Extension Service 

"Seven States have removed the word "Negro" from 
the title of extension employees and others may follow; 
six States where a salary disparity exists have nar
rowed the gap by raising salaries for Negro agents 
more than for whites, and in five States titles have 

.. 
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The Grouprs most important function was to 
serve as a clearinghouse· for disseminating in
formation, exchanging ideas, and exerting pres"' 
sure on agencies.203 One of the major failings 
of the Group w~s t}:l.at it lacked policymaking 
authority and, in fact, several of its policy rec
ommendations on important issues were re
jected by the President or his senior staff.204 

Although White House staff members who were 
responsible for civil rights served as Chairmen 
of the Group, th~ important policy decisions 
were made by an.other set of Presidential ad
visers, who became involved with civil rights 
only when critical decisions needed to be 
made.205 

2. PRESIDENT'S COUNCIL ON EQUAL 
OPPORTUNITY 

The second m_ajor effort to develop a mecha
nism for coordinating the civil rights activities 

been established for all workers which result in uni
form salaries irrespective of race. [But reports indi
cate that Agriculture is seeking salary equalization 
first, leaving (sic) more difficult problem of desegrega
tion for later.]" 

Memorandum from William L. Taylor, Secretary, 
Subcabinet Group, to Harris Wofford, Special Assistant 
to the President, "Summary of October Reports of De
partment and Agencies," Oct. 27, 1961. It is dishearten
ing to note that as of 1970, salary disparities and 
segregated service patterns still exist in Extension 
Service offices. 

203 Taylor interview, supra note 199. The meetings 
enable officials to go back to their agencies and state 
"this is what the White House wants us to do." 

2°' For example, there was strong feeling in the Sub
cabinet Group favoring adoption of a policy prohibiting 
discrimination in Federal assistance programs. (This 
requirement, which is the essence of title VI of the 
Givil Rights Act of 1964, had been previously sug
gested by the Commission on Civil Rights in 1962.) 
Memorandum from William L. Taylor, Secretary, Sub
cabinet Group to Lee C. White, Assistant Special 
Counsel to the President, "Executive Action to Deal 
with Massive Resistance," Oct. 26, 1962. The Presi
dent refused to support this proposal of the Subcabinet 
Group. 

205 The White House aides most associated with the 
Subcabinet Group were Harris Wofford, Frank Reeves, 
and Lee White, whereas, the real decisionrnakers dur
ing President Kennedy's administration were White 
House Aide Theodore Sorenson and Attorney General 
Robert F. Kennedy. Interview with Lee C. White, former 
Special Counsel to the President, Apr. 23, 1970; Taylor 
interview, supra note 195; W. Taylor, "Ercecutive Im
plementation of Federal Civil Rights Laws: An issues 
paper for the Leadership Conference on Civil Rights" 
7, 8 (1968). 

of the executive branch came shortly after the 
passage of the Civil Rights Act of 1964, with 
the establishment of the President's Council on 
Equal Opportunity.206 

The Vice President served as Chairman of 
the Council whose membership consisted of the 
top officials of 16 Federal agencies.207 The coun
cil's purpose was to review and assist in co
ordinating the activities of all departments and 
agencies of the Federal Government which had 
civil rights responsibilities. It did not have 
power to set policy. Rather, its function was to 
collect information and make reports to the 
President on the need for new laws, Executive 
orders, policies, and changes in administrative 
structure of the agencies.208 

The Council was in existance for only 6 
months-from March to September, 1965. By 
the time it was totally staffed, had appointed 
Committees, had begun a reporting system, and 
laid the groundwork for broad participation in 
the Federal civil rights effort, it was abolish
ed.209 It had begun to get involved in a number 
of matters, such as working with the emerging 
Equal Employment Opportunity Commission; 

200 Executive Order 11197 (1965). See ch. 4, for an
other treatment of the Council: 

m Id., at sec. 2, (1) and (2). The members of the 
Committee were the Vice President as Chairman, the 
Secretary of Defense, the Attorney General, the Sec
retary of Commerce, the Secretary of Labor, the Sec
retary of Health, Education, and Welfare, the Chair
man of the Civil Service Commission, the Administrator 
of the Housing and Horne Finance Agency, the Director 
of the Office of Economic Opportunity, the Chairman 
of the Commission on Civil Rights, the Chairman of 
the Equal Employment Opportunity Commission, the 
Administrator of General Services, the Commissioner of 
Education, the Director of the Community Relations 
Service, the Chairman of the President's Committee on 
Equal Opportunity in Housing. 

Each agency was to appoint an official at a rank not 
lower than Deputy Assistant Secretary to act as liaison 
with the Council. Id., at sec. 8. 

208 Id., at sec. 4. The Council was also authorized to 
hold conferences with Federal, State, and local govern
ments and groups to promote and coordinate the equal 
opportunity efforts of these groups. Id. 

209 The Council did not actually meet until March 
1965, did not get its Executive Director until April, and 
was abolished by Executive Order 11247 on Sept. 24, 
1965. Interview with Wiley Branton, former Executive 
Director, President's Council on Equal Opportunity, 
Apr. 6, 1970; interview with David Filvaroff, former 
General Counsel, President's Council on Equal Op
portunity, June 19, 1970. 
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developing a plan for the collection of racial 
and ethnic data; evaluating new school de
segregation in guidelines; drafting coordination 
plans under Title VI of the Civil Rights Act of 
1964 for agencies with the same recipients; and 
working with local communities to accelerate 
the flow of poverty funds.210 Although the Vice 
President maintained an active interest in the 
affairs of the Council, its ties to the President's 
staff were not close, and conflicts soon arose.211 

The official reason for the abolishment of the 
Council was that it was no longer necessary
that the remaining problems in civil rights en
forcement could best be handled by the Justice 
Department and the program agencies.212 The 
sudden demise of the Council left those agencies 
and agency personnel that had come to look to it 

" 
0 Id. There were, however, only four meetings of 

the Council and its Executive Director, though indicat
ing that agency reaction to Council guidance was good, 
stated that the Council "never got off and running." 
Branton interview, supra note 209. 

211 For example, the Council's Executive Director 
was in Los Angeles at the time of the Watts riot, and 
was asked by the Vice President to conduct an investi
gation of the causes of the riot and report to the 
Council. The report was prepared, but the President 
canceled the Council meeting and sent his own in
vestigating team to Los Angeles. Other problems of 
coordination between the Council and the White House 
related to school desegregation guidelines and jurisdic
tion• for the pending civil rights conference "To Secure 
These Rights". Branton interview, supra note 209. 

212 Memorandum for the President From the Vice 
President on Recommended Reassignment of Civil 
Rights Functions, Sept. 24, 1965. The memorandum 
read in part: 

"In short, I believe the time has now come when 
operating functions can and should be performed by 
departments and agencies with clearly defined re
sponsibility for the basic program, and that interagency 
committees and other interagency arrangements would 
now only diffuse responsibility." 

It has been contended that the Vice President never 
saw the memorandum until the morning it was re
leased. Branton interview, supra note 209; A. Phillip 
Randolph Institute, The Reluctant Guardians: A Sur
vey of the Enforcement of Federal Civil Rights Laws 
(prepared for the Office of Economic Opportunity) 
2-10, 11 (1969). From this and like experiences, knowl
edgeable observers have concluded that a Vice Presi
dent can never successfully operate a civil rights co
ordinating function. Branton interview, supra note 
205; interview with Charles Schultze, former Director, 
Bureau of the Budget, Apr. 9, 1970; interview with 
Joseph A. Califano, Jr., former Special Assistant to 
President Johnson, Mar. 24, 1970. 

for leadership and supp9rt without any White 
House-level office to relate to on civil rights 
matters or from whom to receive guidance on 
a regular basis. 

3. COORDINATION ON AN AD HOC 
BASIS 

a. 1965-1968 
The Executive order abolishing the Presi

dent's Council transferred to the Department 
of Justice the responsibility for coordinating 
the enforcement efforts of the 22 agencies with 
Title VI programs.213 According to former At
torney General Ramsey Clark, the Department 
lacked the stature, inclination, and manpower 
to fulfill this mandate adequately.214 Other vital 
areas of civil rights concern which had been 
within the Council's jurisdiction, such as dis
crimination in the private employment sector, 
were no longer subject to any specific coordina
tion or policy direction. 

During the last 3 years of President John
son's administration, White House staff was not 
systematically involved in the Federal civil 
rights program. It became involved only when 
an important problem arose, when a major new 
policy was to be enunciated, or when action was 
desired on a particular matter.215 In cases where 
the White House staff intervened in civil rights 
matters involving particular departments, de
partment heads ( either because they did not 
agree with the position of the White House 
staff or because they felt that the proposed 
course of action was not politically feasible) 
sometimes would disregard the requests for 

213 Executive Order 11247 (1965). Top advisers to 
President Johnson have indicated that one of the 
reasons civil rights duties were focused in the De
partment of Justice was the President's respect for 
Attorney Generals Katzenbach and Clark. Califano and 
Schultze interviews, supra note 212. 

214 Interview with Ramsey Clark, ·Mar. 30, 1970. For 
a discussion of how the Department of Justice is ful
filling its responsibilities under the Executive order, 
see ch. 4, supra. 

215 Clark and Califano interviews, supra notes 214 
and 212. White House staff members who dealt with 
civil rights questions were Joseph A. Califano, Jr., 
Special Assistant to the President, and Harry C. 
McPherson, Jr., Special Counsel to the President. 
During their tenure on the White House staff, Lee C. 
White, Special Counsel to the President and Clifford 
L. Alexander, Jr., Deputy Special Counsel to the Pres
ident, also worked on civil rights questions. 
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action.216 No regular meetings were held be
tween White House staff and Government civil 
rights officials, and no reporting system was 
developed to provide the President and his staff 
with information on the state of the, Federal 
civil rights enforcement effort.2 ~1 Decisions 
were made on the basis of ad hoc advice from 
the Attorney General, Presidential assistants, 
and private individuals outside the Government 
family, with little provision for followup.218 

Thus no mechanism was developed to replace 
the President's Council on Equal Opportunity. 
The vacuum created by the demise of the Coun
cil was .not adequately filled either by the White 
House staff, the Bureau of the Budget, or the 
Justice Department. Agency civil rights staffs 
were left largely to fend for themselves in the 
effort to assure that civil rights received prior
ity attention.219 

b. 1969-June 1970 
Although the assignment of White House 

personnel to deal with civil rights matters 
currently is more structured 220 than it previous-

216 Califano interview, supra note 212. For example, 
the White House staff raised .questions with Cabinet 
Secretaries about rampant discrimination in the De
partment of Agriculture's Federal Extension Service 
and the building trade unions which are .closely tied to 
the Department of Labor. Yet no significant .action was 
taken by Secretary Freeman to enforce Title VI with 
regard to the Extension Service and the action taken 
by Secretary Wirtz to break the discriminatory pat
terns of the building trade unions was highly inade
quate to cope with the pervasiveness of the problem. Id. 

217 Id. 
21

• White interview, supra note 205. 
210 As a result of the conflict in agency priorities, 

which the injection of civil rights issues often causes 
(e.g., the job of a contracting officer has traditionally 
been to obtain goods at the cheapest price with the 
fastest delivery date and not to ensure that the low 
bidder employs a fair percentage of minority group 
individuals; a grant program administrator generally 
has been concerned only with getting his assistance out 
to the public, not requiring that everyone, regardless 
of race or ethnic background, receive an equitable 
share of the assistance) most of the Federal civil 
rights programs atrophied. There is some reason to 
doubt, however, that the President or his top staff 
were aware of this fact. 

220 The top staff member with civil rights responsibili
ties is Leonard Garment, Special Consultant on Civil 
Rights, Voluntary Action, al).d the Arts, who ordinarily 
reports to John D. Ehrlichman, Assistant to the Pres
ident for Domestic Affairs. Mr. Garment has an ex
ecutive assistant, Bradley H. Patterson, Jr. Robert J. 
Brown, a Negro, is Special Assistant to the President 

ly was, some of the deficiencies of the past still 
exist. Five White House staff members spend 
all or most of their time dealing with issues and 
programs relating to minority group citizens.221 

Two of them are utilized almost exclusively in 
promoting the Administration's minority entre
preneurship and equal opportunity in Federal 
employment programs, working on special pro
jects and handling correspondence.222 The chief 
civil rights official on the White House staff, 
Leonard Garment, and his assistant, however, 
have a number of duties in addition to civil 
rights, and are assigned to special projects and 
committees which require significant amounts 
of their time.223 Although these various other 

and reports to both Mr. Ehrlichman and Mr. Garment. 
His assistant, Thaddeus V. Ware, a Negro, is a Staff 
Assistant to the President. The last person assigned 
to civil rights matters is Bruce Rabb, also a Staff 
Assistant to the President. Mr. Rabb is formally on the 
staff of Mr. Ehrlichman, but works closely with Mr. 
Brown and Mr. Garment. 

221 Messrs. Brown, Ware, and Rabb all spend full-time 
on minority group affairs. Interview with Robert J. 
Brown, Special Assistant to the President, Mar. 17, 
1970. Interview with Bruce Rabb, Staff Assistant to 
the President, Mar. 4, 1970. Both Mr. Garment and Mr. 
Patterson spend the overwhelming percentage of their 
time on civil rights matters. Interview with Bradley H. 
Patterson, Jr., executive assistant to Leonard Garment, 
Apr. 22, 1970. 

222 Interview with Robert J. Brown, Special Assistant 
to the President, Apr. 9, 1970. Mr. Brown indicated this 
was also true of Mr. Ware and himself. Examples of 
the types of special assignments Mr. Brown is as
signed to is work that he performed in the summer of 
1969 evaluating the various types of day care centers 
that the Government could fund and the work he per
formed with Federal agencies to develop or restructure 
assistance programs to make them more relevant to the 
needs of predominantly black colleges. 

223 A recent newspaper story concerning Mr. Gar
ment set forth his duties in the following manner: 

"His assignments quickly multiplied, soon justifying 
his description of himself as the administration's "odds 
and ends" man. As special consultant, he is the Presi
dent's liaison officer for cultural affairs in the State 
Department, Indian affairs in the Interior Department, 
minority business enterprise in the Commerce Depart
ment, civil rights ( all departments) ; he is director of 
the National Goals Research Staff and is White House 
agent with the Civil Rights Commission, the Equal 
Employment Opportunity Commission, the President's 
Committee on Equal Opportunity in Housing, the Pres
ident's Council on Youth Opportunity, the Indian 
Claims Commission, the National Foundation on the 
Arts and the Humanities, the Commission on Fine Arts, 
the Smithsonian Institution, the Joseph H. Hirschhorn 
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demands on the time of White House civil rights 
staff are, for the most part, related to minority 
group affairs, they are not related to compliance 
or enforcement of civil rights laws and policies. 

Two types of information systems are used 
by White House aides. The first is a formal one: 
the filing by the agencies of monthly reports 
concerning significant civil rights activities and 
the holding of periodic meetings with agency 
officials.224 The second information system is 
informal, consisting of following events report
ed in the press, reading reports issued by the 
Commission on Civil Rights or private civil 
rights groups·, and speaking with minority 
gr.oup leaders and Government officials.225 

The monthly reports requested are narrative 
and the agency determines what to include and 
what not to include. This system makes it al
most impossible to evaluate agency performance 
on an accurate and objective basis or to deter
mine what an agency should be doing that it is 
not doing. In any event, no evaluation of the 
reports is made.226 The basic purpose of the 
periodic meetings is to disseminate information. 
No attempt is made to use the meetings for 
policymaking purposes, or for making critical 
appraisals of agency efforts.221 Rather, the 

Museum and Sculpture Garden, the National Council on 
Indian Opportunity and the Bicentennial Commission. 
In addition, he is responsible for administration pro
grams on voluntary action, voting rights, problems of 
the aging and women's rights and responsibilities. 

"Garment spent nearly all his time for 2 months 
this spring assembling a lawyers's brief for the Presi
dent on the whole question of school desegregation. 
After the statement was completed, the President put 
him on a special commission on school desegregation 
headed by the Vice President." 

The Washington Post, Potomac Magazine, June 7, 
1970, at 17, 29, 30. Brown interview, supra note 222. 

22 Brown interview, supra note 222.• 

=Patterson interview, supra note 221. 
=Interview with Thaddeus V. Ware, Staff Assistant 

to the President, Mar. 17, 1970. A representative num
ber of the reports were reviewed by Commi'ssion staff 
and found to vary significantly from agency to agency, 
with material in almost all cases being quite super
ficial. 

=Brown interview, supra note 221. There are 28 
agencies which are invited to send representatives to 
the meetings. The U.S. Commission on Civil Rights has 
not been asked to participate in them. However, an
other White House source has indicated: 

"Reports that are made at the meetings are made 
not only to inform the other members of the particular 
subject matter being discussed, but also to provide an 

agenda for the meetings usually consists of a 
discussion by a Presidential aide or agency 
representative either explaining a new policy 
or an action taken in furtherance of a program 
considered of national importance, e.g., the 
minority enterprise program or the Philadel
phia Plan. 

A number of efforts in the area of civil rights 
have been undertaken by White House staff on 
an ad hoc basis. A sample of these efforts in
cludes: accompanying Department of Defense 
civil rights officials on visits to certain military 
installations ; 228 working with various agencies, 
especially the Office of Emergency Prepared
ness, to develop mechanisms to assure that 
Federal disaster relief is provided on a nondis
criminatory basis ; 229 meeting with Federal 
Executive Boards to describe the Administra
tion's minority entrepreneurship program; 230 

visiting various parts of the country to· talk 
with minority group leader~ and other local 

opportunity for criticisms and recommendations by 
the other people present. In addition, the meetings also 
include a period for discussing issues not included in 
the agenda which those present think should be raised. 

"Opportunities to appraise agency efforts, moreover, 
are not limited to the agency officials who attend the 
meetings on a regular basis. At the Mar. 5, 1970, 
meeting, for example, the assistant director of the 
National Urban League was invited at his request to 
discuss ways in which the Federal agencies could help 
achieve a more accurate count of minorities in the 
1970 census. Memorandum from Bruce Rabb to Leonard 
Garment, 2, Aug. 24, 1970, appended to a letter from 
Leonard Garment to Howard A. Glickstein, Staff Di
rector, U.S. Commission on Civil Rights, Aug. 25, 1970." 

228 Rabb interview, supra note 221. According to a 
White House official, the visits were one aspect of an 
effort on the part of White House staff to determine the 
causes of rising racial tension in the Armed Forces and 
to develop means for eliminating the causes. Memoran
dum from Bruce Rabb, supra note 227, at 3. 

=Id. As part of this effort White House staff went 
to Mississippi and Louisiana after Hurricane Camille 
and visited Texas after it was struck by Hurricane 
Celia. 

' 
30 Brown interview, supra note 221. White House 

staff has also worked: 
"... in the development of the contract compliance 

program, and have stepped in where necessary to as
sure compliance with that program, as in the case ~f 
the major contracts to Ingalls Shipbuilding Co. in 
Pascagoula, Miss. (May 1969) and to Newport News 
Shipbuilding and Dry Dock Co. (June 1970). 

Memorandum from Bruce Rabb, supra note 227. 
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minority group citizens; and working on HEW's 
school desegregation guidelines.231 

Despite this increased activity by White 
House staff, there still is no systematic effort 
to insure that the enforcement efforts of the 
Federal Government agencies are evaluated, or 
that their civil rights activities and policies are 
coordinated.232 This, coupled with the failure 
of the Bureau of the Budget, the other princi
pal staff arm of the President, to evaluate agen
cy civil rights activities, has an adverse effect 
on the amount and accuracy of information 

2
" Brown and Patterson interviews, supra note 221. 

In the area of school desegregation : 
"... [m]onths of White House senior staff time 

. . . was given over to researching, drafting, defend
ing, and explaining the President's whole series of 
statements and actions concerning school desegrega
tion ...." 

Specifically, the staff worked on: 
"[T]wo brief and one very long policy statements, 

the creation and staffing of a special Cabinet Commit
tee, the appointment of seven biracial State Advisory 
Councils, a personal Presidential meeting with each, 
an additional Presidential meeting with the seven 
chairmen and co-chairmen, a special Presidential trip 
and news briefing to New Orleans ... Memorandum 
from Bradley H. Patterson, Jr. to Leonard Garment, 
2, Aug. 25, 1970 which is appended to a letter from 
Leonard Garment to Howard A. Glickstein, Staff Di
rector, U.S. Commission on Civil Rights, Aug. 25, 1970." 

232 Indeed, White House staff members have indicated 
that they believe that this is not the proper function of 
the White House staff: 

"... regular, systemwide program review is sim
ply not the role of personal White House Staff under 
any presidency; it indeed is the role of the Executive 
Office of the President and as I understand it will be 
one of the major roles of the Office of Management 
and Budget. 

"Personal White House executive assistants . . . 
are always ad hoc, always delving into specific issues, 
one by one, as these issues face the President. They 
may prod the President, inform the President, help the 
President, amplify the President's decisions but their 
quintessential usefulness is in their intimacy with the 
President and their flexibility to his needs. They know 
where in Government to go to get information, know 
how to use the organized, systematic staffs of the 
Government's departments and agencies and parts of 
the Executive Office-but they themselves are neither 
departments nor the continuing Executive Office . . . . 
A staff of personal White Housing assistants organized 
on any other principle, especially attempting system
atic, structured monitoring of agency operations, 
always gets into trouble...." 

Memorandum from Bradley H. Patterson, Jr., supra 
note 231. 

which is provided to the President. Further
more, no goals or priorities have been set by·the 
White House for the agencies. These continuing 
weaknesses res'u-lt, in part, from the inadequate 
number of White House staff devoted to civil 
rights and the failure to develop a structure or 
system to deal with civil rights problems of 
national import, which cut across the jurisdic
tion of the Federal agencies. 

C. White House Reorganization 

As indicated earlier, on March 12, 1970, the 
President announced a reorganization plan es
tablishing an entirely new entity, the Council 
on Domestic Affairs, to coordinate policy for
mulation in the domestic area.233 The mandate 
of the Council is purposefully general; it is des
ignated to perform such functions as are assign
ed to it by the President.234 Its members include 
the President, Vice President, and the heads of 
all Cabinet Departments, except the Depart
ments of State, Defense, and Post Office.235 The 
plan also provides for the appointment by the 
President of an Executive Director of the Coun
cil, who directs its sfaff.236 

The Council is intended to serve as a coordi
nator of Executive policy. Its concern will be 
with what the Federal Government should do. 
It will be the duty of the Office of Management 
and Budget (formerly the Bureau of the Bud
get) to determine how policies should be car
ried out.237 Creation of the Council has the 

233 Reorganization Plan No. 2,of 1970 (Mar. 12, 1970). 
The Plan went into effect on July _1, 1970. For a dis
cussion of the impact of the plan on the Bureau of the 
Budget, see pp. 330-31 supra. 

"' Id., at sec. 202. 
"'Id., at sec. 201(b). The Cabinet heads who are 

members of the Council are: the Attorney General, 
the Secretary of Agriculture, the Secretary of Com
merce, the Secretary of Health, Education, and W el
fare, the Secretary of Housing and Urban Development, 
the Secretary of the Interior, the Secretary of Labor, 
the Secretary of Transportation, and the Secretary of 
the Treasury. The President indicated his intention to 
add to the Council the Postmaster General and the Di
rector of the Office of Economic Opportunity. State
ment by the President to the Congress of the United 
States Accompany Reorganization Plan No. 2 of 1970, 
2 Mar. 12, 1970. 

236 Id., at sec. 203. Assistant to the President for 
Domestic Affairs, John D. Ehrlichman, was named Ex
ecutive Director of the Council on June 11, 1970. 

231 Presidential Statement of March 12, supra note 
235, at 2. 
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effect of structuring and institutionalizing many 
important functions that previously were per
formed by the President's personal staff. It is 
anticipated that the Council will proceed to de
fine national needs, goals, and priorities; de
velop alternative methods of achieving the 
goals ; provide the President with prompt advice 
on important domestic issues; and review, from 
a policy standpoint, the conduct of ongoing pro
grams. Most of the Council's work will be ac
complished by a series of temporary committees 
which will be staffed by agency personnel sup
plemented by staff of the Council as well as that 
of the Office of Management and Budget.2as The 
staff of the Council is expected to consist of 
approximately 50 professionals, although it may 
run as high as 70.239 

The Domestic Council will advise the Presi
dent on total domestic policy and will be a vital 
link between the agencies and the President, 
disseminating the President's policies to the 
agencies and communicating agency positions 
to the President. The Council will bring to
gether, under one roof, many of the resources 
necessary for conducting research on long-range 
goals, developing an integrated domestic policy 
and designing specific new programs. The Coun
cil, itself, is not intended to meet often, but its 
committees will meet as often as necessary to 
fulfill the assignments given to them.240 

The creation of an institutionalized structure 
in the Executive Office of the President presents 
great potential for increased White House in
volvement in the Federal civil rights effort. An 
adequately staffed Subcommittee of the Council, 
dealing solely with civil rights policies and en
forcement, would be a first step toward provid
ing the type of overall coordination that is so 
necessary. Working closely with the evaluative 
arm of the President, the Office of Management 

"" Id., at 3. The Council will absorb the Council for 
Urban Affairs, the Cabinet Committee on the Environ
ment, the Council for Rural Affairs, and the Committee 
on National Goals. 

'"' Interview with Andrew M. Rouse, Deputy Execu
tive Director, President's Advisory Council on Execu
tive Organization, Apr. 9, 1970. 

" 
0 Id. ; Press conference of Roy L. Ash, Chairman, 

President's Advisory Council on Executive Organiza
tion. (PACEO); Walter N. Thayer, member, PACEO; 
Murray Comarow, Executive Director, P ACEO, and 
Robert Mayo, Director, Bureau of the Budget, Mar. 12, 
1970. 

and Budget, and the various governmental units 
charged with specific coordinative functions, the 
Subcommittee of the Council could provide the 
President with the quantity and quality of in
formation that he must have to make the de
cisions and take the actions that are essential 
to fulfilling his executive responsibility. 

VIII. SUMMARY 

In several of the specific subject areas cover
ed by civil rights laws, provision has been made 
for mechanisms to coordinate the activities of 
agencies that have compliance and enforcement 
responsibility. In housing, HUD is charged with 
this responsibility by statute. Coordination of 
Title VI activities is the responsibility of the 
Department of Justice, pursuant to Presidential 
Executive order. In Federal employment, the 
Civil Service Commission has this responsibili
ty, also by virtue of Presidental Executive 
order. And in private employment, a loose-knit 
arrangement among OFCC, EEOC, and the 
Department of Justice serves this function. 

Mechanisms that cut across subject area lines 
also have been established to coordinate agency 
civil rights and related activities. Some of these 
mechanisms, such as the Federal Executive 
Boards, are limited in function to disseminating 
information concerning Federal programs on 
the local level ancl assuring that they are carried 
out in a coordinated manner. Others, such as 
the Community Relations Service and the Cab
inet Committee on Opportunity for the Spanish
Speaking, also serve as advocates for 
minorities 'in general or for particular minority 
groups, and seek to make the Federal Govern
ment more responsive to the needs of the 
minority community. These agencies and mech
anisms play little role in determining overall 
civil rights policy and they have no authority to 
make binding decisions on how departments and 
agencies carry out particular civil rights and 
related laws. 

There are agencies and mechanisms, how
ever, that play important roles, at the highest 
level of Government, in determining across-the
board civil rights programs and policies, and 
whose functions involve decisions that can di
rectly influence the compliance and enforcement 
activities of departments and agencies having 
various civil rights responsibilities. The Depart-
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ment of Justice, through its functions as the 
Government's litigator and chief legal advisor, 
can be key to devising strategies and priorities 
in civil rights enforcement and to determining 
how broadly or narrowly departments and 
agencies construe their civil rights responsibili
ties. The Bureau of the Budget, through its 
functions of reviewing budgetary submissions 
by all Federal departments and agencies and 
planning and evaluating Federal programs, can 
stimulate greater civil rights compliance activi
ties. And the President's own White House 
staff, through the close association and direct 
access that many of its members have with the 
President, possesses the persuasive leverage 
necessary to induce significant changes in over
all civil rights policy and in the way depart
ments and agencies carry it out. 

Federal Executive Boards (FEB's) 

As previously noted, Federal Executive 
Boards were established in 1961 as vehicles for 
rapid communication of administration policy 
to the field and to facilitate coordination among 
the regional offices of the various agencies lo
cated in particular cities and metropolitan 
areas. Although never given specific civil rights 
duties, the FEB's have become increasingly in
volved in civil rights and related matters, par
ticularly in the period following the 1965 riot 
in Watts. 

The FEB's, while they have enjoyed some 
success-most notably, the Philadelphia Plan 
concerning equal employment opportunity in the 
construction trades, which was initiated in 1967 
by the Philadelphia FEB, and a 1968 study of 
Federal program delivery in Oakland, which 
was undertaken by the San Francisco FEB
have proved to be poor vehicles for coordina
tion of civil rights and related Federal programs 
in urban areas, particularly as a source of pro
gram innovation and coordination. There are 
several reasons for their relative ineffective
ness. Lack of money and staff, infrequency of 
meetings, and lack of continuity in direction 
and leadership account for part of the failure. 
In addition, they have suffered from lack of 
authority to make decisions binding on particu
lar agencies or programs. Further, their activi
ties have been restricted to the particular 
metropolitan areas in which the regional offices 
of the agencies represented are located. Many 

of the problems with which they have had to 
deal, however, are regional in scope. They also 
have suffered from unwieldly size, with mem
bership ranging from 40 to 70 members. 

In 1969, the civil rights role of FEB's was 
restricted and a new coordinating mechanism, 
the Federal Regional Councils, was established 
to be the primary coordinating mechanism 
dealing with urban problems. The Federal Re
gional Councils have several advantages over 
the FEB's. First, their membership is limited 
to the regional directors of only four Federal 
agencies-HUD, HEW, OEO, and the Man
power Aqministration of Labor-which are 
those most concerned with human resources 
and urban problems. Thus, the problem of the 
unwieldy composition of FEB's is not present 
with the Federal Regional Councils. Second, the 
Councils, unlike the FEB's, will have full-time 
support of senior level personnel from the par
ticipating agencies and will receive staff assist
ance and be coordinated by the Bureau of the 
Budget. Third, it will have regional, as opposed 
to local, jurisdiction. Like the FEB's, however, 
the Federal Regional Councils will not have 
authority to make decisions binding on the par
ticipating agencies. The Councils were estab
lished late in 1969 and it is still too early to 
evaluate their effectiveness as a Federal pro
grams coordinator in general or their potential 
impact in the area of civil rights. 

Community Relations Service ( CRS) 

The Community Relations Service was creat
ed as part of the Civil Rights Act of 1964 prin
cipally as a means for dealing with the volatile 
reaction that was expected as a result of de
segregation of public accommodations under 
another provision of the 1964 act. Originally, 
a part of the Department of Commerce, it was 
to function as a peacemaking body by providing 
assistance in the resolution of racial conflicts. 
In early 1966, it was transferred to the Depart
ment of Justice and its Director holds the rank 
of Assistant Attorney General. 

In its early years, CRS was essentially crisis
oriented and its program, heavily concentrated 
in the South, operated largely as a conciliation 
service, attempting to keep channels of commun
ication open between hostile groups in racial 
controversies. In 1966, CRS began to shift its 
focus to Northern urban areas. It also began 
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to change the emphasis of its activities from 
efforts at short-term conciliation to assistance 
to communities in developing substantive pro
grams capable of bringing about long-range 
changes. Special emphasis was placed on the 
agency's media relations program, working with 
professional associations and with local and 
national newsmen to help them get a better 
understanding of the daily suffering of minority 
group citizens in the ghettos and barrios of our 
cities. 

The emphasis of CRS activities currently has 
shifted even further away from crisis-orienta
tion to program development. CRS has desig
nated two groups of goals which govern the 
activities of its field representatives. The first 
is the building of minority institutions and 
consists of economic development and land use, 
(housing and planning). The second is aimed 
at changing establishment institutions and is 
composed of education and police-community 
relations. To carry out its programs, CRS nec
essarily has become involved on a systematic 
basis with the programs of other Federal agen
cies. For example, it has begun to establish a 
formal relationship with officials of the Justice 
Department's Law Enforcement Assistance 
Administration, and is making similar efforts to 
work closely with officials of the Small Business 
Administration, the Economic Development 
Administration, and HEW's Office of Educa
tion. 

The activities of CRS differ decisively from 
those of most Federal departments and agen
cies. It is neither a policymaker, a dispenser 
of Federal benefits, nor a law enforcement 
agency. Rather, it serves as a valuable communi
cation link between minority groups and Fed
eral agencies. At a time of minority alienation 
toward the Federal establishment, CRS poten
tially can be a valuable instructor, not only to 
the minority community but also to the Federal 
bureaucracy. It also serves as an advocate for 
minorities, seeking to make the Federal Govern
ment and Federal programs more responsive to 
minority needs and more sensitive to their 
hopes and aspirations. 

Cabinet Committee on Opportunity for 
the Spanish-Speaking 

The emphasis of nearly all Federal agencies 
concerned with civil rights has been on meeting 

the problems of black Americans. One agency 
exists, however, with activities relating exclu
sively to the problems of another minority 
group, subject to equally severe discrimination. 
This is the Spanish-speaking community, con
sisting of Mexican Americans, Puerto Ricans, 
Cubans, and other Latin Americans. 

In the face of demands for increased atten
tion to the problems of Mexican Americans, 
President Johnson, in 1966, formed the Inter
Agency Committee on Mexican American Af
fairs. The Committee consisted of the heads of 
seven major departments and agencies. Its man
date was to assure that Mexican Americans 
were receiving the Federal assistance they 
needed, to promote new programs dealing with 
the unique problems of Mexican American 
groups, and to suggest ways of meeting the 
problems facing Mexican Americans through
out the country. 

The Committee's first major effort to fulfill 
this mandate took the form of a conference 
held in October 1967, in El Paso, Tex., at which 
representatives of the more than 1,500 Mexican 
Americans who attended told Federal depart
ment and agency heads about the problems they 
were facing. Several months later, Vicente T. 
Ximenes, Chairman, sent a memorandum to the 
President suggesting solutions to some of the 
more acute problems raised at the conference, 
such as education, housing, manpower training, 
health and welfare, and the administration of 
justice. 

The work of the Committee covered a broad 
spectrum of subject areas and Federal pro
grams. For example, it was involved in 
discussions with the Bureau of the Census re
sulting in the addition of a question in the 1970 
census questionnaire permitting persons of 
Spanish heritage to identify themselves. It par
ticipated with HUD in the process of selecting 
municipalities for model cities grants, and it 
attempted to persuade the Economic Develop
ment Administration to focus more of its efforts 
on the Southwest. It also worked with the De
partments of Labor and Agriculture, and the 
Office of Economic Opportunity in an effort to 
make the programs of those agencies more 
responsive to the needs of Mexican Americans. 

Several problems limited the success of the 
Committee. One was funding. Since the Com
mittee owed its existance to a Presidental di-
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rective it had to derive its financial resources 
from the departments and agencies which made 
up its membership. Its staff was extremely 
limited, consisting of 20 persons during fiscal 
year 1969. Since the Committee had no enforce
ment power and was not even sanctioned by 
Congress, the success of its efforts with other 
Federal agencies depended largely on the per
sonal relationship between the Chairman and 
the President, the President's support, and the 
good relations between the Chairman and the 
heads of agencies. In addition, its activities 
were not directed to any Spanish-speaking 
group except the Mexican American. 

In December 1969, Congress enacted legisla
tion giving the Committee a statutory base and 
expanding the scop~ of its jurisdiction. The 
name was changed to the "Cabinet Committee 
'on Opportunity for the Spanish-Speaking", 
and provision was made for appropriations for 
the Committee through the ordinary budget 
process. The Committee still has no enforcement 
authority and serves primarily as an advocate 
and lobbyist on behalf of Spanish-speaking 
people to improve the conditions of their life 
by working with various Federal agencies. 

Despite the severe limits on the authority of 
the Cabinet Committee and its predecessor, the 
Inter-Agency Committee, the two units have 
engaged in significant projects on behalf of 
their constituency and have contributed sub
stantially to making the Federal Government 
more aware of the problems of Spanish-speak
ing Americans and more responsive to their 
needs. 

The Department of Justice 

The Department of Justice holds a key posi
tion in the formulation of domestic policy and 
in determining how it will be carried out. The 
Department is the Government's lawyer and, 
as such, plays a major role in determining the 
Government's litigation policy and provides 
legal opinions on important matters of statutory 
and constitutional authority. In the area of civil 
rights, the Justice Department plays a partic
ularly significant role. It possesses the most 
important civil rights legislation; it coordinates 
Title VI enforcement activity; it is the author
ity concerning questions of legal interpretation; 
and it has been the traditional pace-setter for 
the entire civil rights effort. 

The major arm of the Department in this 
important area is the Civil Rights Division, 
which was established in 1957. The responsibili
ties of the Division include litigation in such 
areas as discrimination in public accommoda
tions, public facilities, voting, schools, employ
ment, and housing. The Civil Rights Division 
has consistently been understaffed. For example, 
it is less than half the size of the Antitrust Di
vision of the Justice Department. The Division's 
staff shortage has not only limited the number 
of suits that it could participate in, but also has 
restricted its ability to become adequately in
volved in all matters of importance in the civil 
rights area. 

Until recently, the Division did not have 
written priorities and still does not appear to 
order its priorities within the context of the 
national need for improved civil rights enforce
ment. The priorities of the Division are heavily 
focused on law enforcement through litigation 
and insufficient attention has been provided to 
the use of nonlitigative powers. 

The Attorney General has become the most 
important single figure in the Government's 
civil rights program. However, he has not been 
able to coordinate the Federal civil rights effort 
effectively. He has no authority over other 
Cabinet members and represents a Department 
whose view of civil rights has been a relatively 
narrow one which tends to view problems strict
ly in terms of litigation. The Attorney General 
remains the logical individual to assume a co
ordinative role but he must require that his 
Department develop a broader perspective and 
set an example of imaginative and vigorous 
enforcement of civil rights laws if he expects 
other agencies to cease treating civil rights as 
an insignificant responsibility which can be 
passively carried out. 

Bureau of the Budget 

The responsibility of the Bureau of the Bud
get is to provide the President with staff service 
to promote effective and economical administra
tion of the Federal Government. Its function of 
overseeing executive management and assuring 
that executive departments and agencies are 
responsive to Presidential pri~rities and policies 
make it one of the most powerful institutions 
in the Federal bureaucracy and one which can 
have a significant impact on the Government's 
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civil rights effort. Specificially, its central role 
in the budget submission process, its authority 
to review and approve all legislative proposals, 
and its responsibility for approving agency 
data collection proposals afford the Bureau 
significant opportunities for improving the 
effectiveness of civil rights compliance and en
forcement. 

The Bureau's involvement in civil rights has 
so far been largely limited to its participation 
in the legislative process. 

In each of its major roles the Bureau has the 
opportunity for exerting leadership over agency 
civil rights programs. Yet basic steps to enable 
the Bureau to fill that civil rights leadership 
role have not been taken. The Bureau has not 
acknowledged that it has any civil rights co
ordinating role, nor has its staff received any 
civil rights training. Civil rights concerns are 
not systematically included in the budget review 
process but are considered only when individual 
examiners happen to have an interest in civil 
rights. o systematic review is made of agency 
civil rights programs to determine if there is 
sufficient funding to meet the requirements of 
particular civil rights laws. 

Although the Bureau encourages Federal 
agencies to collect a wide variety of data for the 
purpose of determining how effectively pro
grams are working, it has not recommended 
Governmentwide collection of racial or ethnic 
data, nor has it established Governmentwide 
guidelines concerning the kind and form of such 
data. This has permitted inconsistent approach
es within the Government and has made it 
impossible for the Bureau and others to deter
mine if Federal assistance programs are reach
ing minority group citizens in proportion to 
their eligibility. 

In its review of legislation having important 
civil rights implications, such as housing or 
education, the Bureau usually neither inquires 
specifically into the civil rights aspects nor re
quests the comments of agencies that have 
special civil rights experience. 

Recently, the President announced a reor
ganization plan, transferring to him all func
tions vested in the Bureau of the Budget and 
redesignating the Bureau as the Office of Man
agement and Budget. The President has an
nounced that he will delegate all of the Bureau's 
functions to the new Office. The principal con-

cern of the new Office will be nonbudgetary 
matters, including program evaluation and co
ordination. Essentially, the Office will focus on 
the means of implementing national policy and 
evaluating the results of agency efforts to carry 
out their program assignments. The reorganiza
tion offers an opportunity for greater Bureau 
involvement in improving the effectiveness of 
agency civil rights compliance and enforcement. 
Enlarged program evaluation efforts accom
panied by an increased sensitivity to the prob
lems of minority groups could produce 
dramatic changes in agency policies. It remains 
for the Director and staff of the proposed Office 
of Management and Budget to make civil rights 
a priority issue of concern and to shape the 
mechanisms necessary to uncover the problems 
neglected for so many years by its predecessor. 

The White House 

The Constitution vests the full power of the 
executive branch of Government in the Presi
dent. In the final analysis, it is the President 
who has responsibility for the success or failure 
of departments and agencies in carrying out 
their civil rights responsibilities. It is difficult, 
however, for the President to maintain full con
trol over the decisions and actions of the various 
agencies that have civil rights responsibilities. 
Mechanisms, outside the control of the Federal 
bureaucracy, are needed to serve the President 
in assuring that civil rights programs and poli
cies are being carried out with maximum effec
tiveness. One place where Presidents have 
sought to locate these mechanisms is the White 
House itself. 

In 1961, President Kennedy created the first 
White House unit-the Subcabinet Group on 
Civil Rights-to review civil rights policy and 
practices. The Group, consisting of ranking 
representatives of key agencies, limited itself 
largely to discussion of a variety of civil rights 
matters. Its most important function was to 
serve as a clearinghouse for disseminating in
formation, exchanging ideas, and exerting pres
sure on agencies. The Cabinet Group lacked 
policymaking authority and, in fact, several of 
its policy recommendations on significant civil 
rights issues were rejected by the President or 
his senior staff. 

The second major effort to develop a White 
House mechanism for coordinating agency civil 
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rights activities, was the establishment of the 
President's Council on ·Equal Opportunity short
ly after passage of the Civil Rights Act of 1964. 
The Council, consisting of top officials of major 
Federal agencies had, as its Chairman, the Vice 
President. It did not have the power to set 
policy. Rather, its function was to collect in
formation and make reports to the President 
on the need for new laws, Executive orders, 
policies, and changes in administrative struc
ture of the agencies. During its 6 months of 
existence it became involved in a number of 
importa:µt civil rights matters, such as develop
ing plans for the collection of racial and ethnic 
data and evaluating school desegregation guide
lines. It was abolished by the President in Sep-· 
tember 1965 and its functions related to Title 
VI of the Civil Rights Act of 1964 transferred 
to the Department of Justice. Other civil rights 
matters with which it had been concerned, how
ever, were no longer subject to specific coor
dination. 

During the last 3 years of President John
son's Administration, civil rights coordination 
was handled on an ad hoc basis. Decisions were 
made on the advice of the Attorney General, 
Presidential assistants, and private individuals, 
with little provision for followup. In short, the 
vacuum created by the demise of the Council 
was not filled and agency civil rights staffs were 
left largely to themselves in the effort to assure 
that civil rights received priority agency atten
tion. 

Currently, White House involvement in civil 
rights matters is more structured than it pre
viously was. Five White House staff members 
spend all or most of their time dealing with 
issues and programs relating to minority group 
citizens. They receive civil rights information 
through monthly agency reports and periodic 
meetings with age11cy officials, and through in
formal meetings, such as discussions with mi-

nority group leaders and Government officials. 
Nonetheless, the current system shares some of 
the deficiences of the past. Some of the White 
House staff members assigned civil rights re
sponsibilities have a number of duties in addi
tion to their civil rights commitments which 
take up significant amounts of their time. 
Further, the agency reports consist of material 
which the agencies choose to include, making 
it almost impossible to evaluate agency per
formance accurately or to determine what an 
agency should be doing that it is not doing. No 
evaluation of the reports is made. White House 
staff has undertaken a number of ad hoc proj
ects concerning civil rights but there is still no 
systematic effort made to evaluate the enforce
ment activities of Federal agencies, to coordi
nate their civil rights efforts, or to set goals or 
priorities for the agencies. 

The President's recently announced reorga
nization of the Executive Office established a 
new White House entity-the Council on Do
mestic Affairs-which will have authority to 
coordinate policy formulation in the domestic 
area. The Council, which will have an Execu
tive Director and a staff, is intended to serve as 
a coordinator of Executive policy. Its concern 
will be with what the Federal Government 
should do. The Office of Management and Bud
get will determine how policies should be 
carried out and how well they are carried out. 
Establishment of the Council offers an oppor
tunity for bringing about additional structure 
to the coordination of civil rights activities. 
Through an adequately staffed Civil Rights 
Subcommittee, necessary overall coordination 
of civil rights policies and enforcement can be 
achieved. This Subcommittee could provide the 
President with the quantity and quality of in
formation necessary for him to take the civil 
rights actions that he must take to fulfill his 
executive responsibility. 
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GENERAL FINDINGS 

The Federal civil rights arsenal consists of 
legi slation , Presidential Executive orders, and 
court deci s ions, outlawing racial or ethnic dis
crimination in almost every aspect of American 
life. It r epresents a powerful instrument for 
assuring equal opportunity for all citizens. A 
variety of problems common to most agencies 
with ci vil rights responsibilities, however, has 
prevented full utilization of these laws and has 
virtuall y impeded them from achieving their 
goals. 

1. Without exception, all agencies with civil 
rights responsibility lack sufficient staff to carry 
them out at an acceptable level of effectiveness. 

2. In most agencies, the official in charge of 
civil rights responsibilities lacks the status, 
authority, and position in the administrative 
hierarchy to make certain that civil rights needs 
and goals are accorded an appropriate priority 
among agency activities. 

3. In m.ost cases, agencies either have failed 
to state the goals of their civil rights programs 
with su ffi cient clarity and specificity or have 
defined the;n too narrowly. This has hindered 
the setting of strategic priorities for civil rights 
activities and the development of programs 
capable of attacking the problem of discrimina
tio-n-. on a broad scale. 

4. Many agencies operate their substantive 
programs in isolation from civil rights com
pliance and enforcement programs and without 
regard to their civil rights implications. Few 
agencies offer civil rights training to their pro
gram officials. 

5. Some agencies have failed to recognize 
that they have any civi l rights responsibility. 
Others, while recognizing the applicability of 
nondiscrimination laws and policies, have 

failed to take any action implementing these 
laws and poli cies. 

6. The agencies have not been adequately 
concerned with the civil rights problems of such 
groups as Spanish surnamed Americans, Amer
ican Indians, and women. 

7. The agencies have failed to collect , main
tain, and evaluate racial and ethnic data to de
termine compli ance and to measure the impact 
of substantive and civil rights programs. 

8. Many agencies have adopted a passive role 
in carrying out their civil rights responsibilities. 
They have relied mainly, or entirely, upon the 
receipt of complaints as the indicator of civil 
rights compliance and have exhibited reluctance 
to initiate compli ance actions, such as institut
ing compliance reporting systems and conduct
ing onsite compli ance reviews. 

9. Failure to make sufficient use of the sanc
tions available to enforce civil rights laws has 
placed undue emphasis on voluntary compliance. 
This often results in delays and interminable 
negotiations. Sanctions such as fund termina
tion and debarment have been used so rarely 
as to undermine the credibility of the Govern
ment's civil rights effort. 

10. There has been a failure to coordinate 
and focus the Federal civil rights enforcement 
effort adequately. Agencies having civil rights 
responsibilities in the same area have tended to 
operate independently-with different goals, 
different orientations, and different levels of 
compliance activity- even where specific co
ordination mechanisms have been provided. 
There also has been a failure to provide overall 
coordination of and direction to the Federal 
civil rights enforcement efforts. 
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FINDINGS IN SPECIFIC SUBJECT AREAS 

I. EMPLOYMENT 

A. Federal Employment 
1. The Federal Government, with nearly 3 

million civilian workers, is the largest single 
employer in the Nation. Despite recent improve
ments, minority group members remain under
represented in the Federal employment ranks. 

(a) Disparities are most pronounced at high
er grade levels. In nearly all Federal agencies 
the proporation of Negroes, Spanish surnamed 
Americans, and American Indians decreases at 
each grade level above GS-3 or its equivalent. 

( b) Minority underrepresentation is more 
pronounced at the regional than the central 
office level. 

2. Over the past year, the Civil Service Com
mission, responsible under a Presidential Ex
ecutive order for supervising the Federal equal 
employment opportunity effort, has taken up its 
equal employment opportunity duties with in
creasing vigor and imagination. CSC has re
organized, centralized, and strengthened its 
equal opportunity office to facilitate carrying 
out the affirmative action program of minority 
employment called for by the President in his 
1969 Executive order. 

3. CSC has initiated innovative programs 
and has made energetic efforts to increase mi
nority employment ·in the Federal service. 
Among the steps CSC has undertaken are : , 

(a) Increased efforts to recruit more minori
ty employees ; 

(b) Continuing reappraisal of civil service 
exa:minations to weed out bias and to eliminate 
employment tests that tend to exclude minority 
group aJjplican~; 

(c) Revision of Federal merit procedures to 
reduce the possibility of deliberate or inadvert
ent discrimination and to facilita,te more rapid 
promotions for minority group employees ; 

(d) A requirement that all first.:.line super-

visors undergo training to make them aware of 
and sensitive to equal opportunity problems; 

(e) Increased attention in CSC inspections 
to equal employment aspects of agency pro
grams; 

(f) Revision of discrimination complaint pro
cedures to facilitate resolution of problems on 
an informal basis ; 

(g) Modernization of the system for collect
ing and maintaining Federal employment data 
by race and ethnic origin, with recommenda
tions for adoption by all Federal agencies. 

(h) Increased efforts to promote communica
tion between Federal agencies and private 
groups and individuals concerning issues of 
equal employment opportunity. 

4. Of grea~ potential significance is a recent 
CSC guideline which emphasizes specific goals 
in the Federal equal employment opportunity 
effort. In the past, CSC has discouraged agen
cies from listing specific numerical or percent
age goals in their equal employment opportunity 
plans of action. The recent guideline suggests 
that these earlier restrictions may be modified. 

5. Despite the recent affirmative steps taken 
by CSC, weaknesses remain in the effort to in
crease employment opportunities in the Federal 
service for minority group members. 

a. Some Federal agencies have not adopted 
adequate procedures for collecting and main
taining racial and ethnic data on Federal em
ployment, necessary to provide them with an 
accurate picture of progress being made. Fur
ther, use of broad categories, such as "Spanish 
American" or "Spanish sur-named American," 
precludes a more accurate assessmE::lnt of prob
lems affectfng ethnic groups within these cate
gories, such as Mexican Americans, Puerto 
Ricans, and Cubans. 

b. Although currently there is greater em
phasis on training supervisors in becoming· 
aware ofand sensitive to civil rights problems, 
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training to facilitate advancement of lower- and 
middle-grade employees and to permit full uti
li zation of thei r talents remains inadequate. 

c. Positions at the executive level usually are 
filled by promotion from the ranks of senior 
level personnel already in the Federal service, 
most of whom are majority group members. 

6. Rigid adherence to the existing merit 
system by CSC and other Federal departments 
and agencies has impeded achievement of the 
goal of equi table representation of minorities in 
the Federal service. 

B. CONTRACT COMPLIANCE 

Office of Federal Contract Compliance (OFCC) 

1. Federal efforts to require Government con
tractors to follow nondiscrimination in their 
employment practices began nearly 30 years 
ago and culminated in the issuance of Executive 
Order 11246 in 1965, under which leadership 
responsibility was assigned to the Office of Fed
eral Contract Compliance (OFCC) in the De
partment of Labor. Until recently, OFCC had 
failed to adopt and implement policies and pro
cedu res that would produce vigorous compliance 
programs in the Federal agencies immediately 
responsible for contract compliance. 

a. OFCC and the contracting agencies were 
grossly understaffed and, despite recent in
creases, remain so. 

b. OFCC monitoring of compliance agency 
enforcement activities-a key ingredient to an 
effective contract compliance program-was 
haphazard, consisting of a series of ad hoc 
efforts which did not have lasting effects. For 
example, OFCC was not systematically in
formed of the number, kind, and adequacy of 
compliance reviews of Government contractors 
conducted by the agencies, nor was there a 
method of evaluating the reviews of compliance 
agencies. 

c. OFCC had to deal with a large number of 
compliance agencies, which were assigned re
sponsibil ity for equal employment opportunity 
on the basis of the amount of the contracts each 
held with particular companies. 

d. OFCC failed to define what was meant by 
the "affirmative action" requirement of the Ex
ecutive order, leaving compliance agencies and 
contractors in doubt as to what steps were called 
for to satisfy the requirement. 

e. Efforts to establish an effective compliance 

program in employment by federally assisted 
construction contractors failed to produce sig
nificant results. 

f. Effective OFCC lia ison with the Depart
ment of Justice and EEOC, which a lso have 
significant responsibilities in the equal employ
ment opportunity area, was not achieved. For 
example, between 1965 and 1970, OFCC re
ferred only eight cases to the Department of 
Justice for litigation. 

2. Recent OFCC actions show promise of 
overcoming some of these past weaknesses. 

a. Early in 1970, OFCC expanded its r egu
lations dealing with the nature of the affirma
tive action requirement of the Executive order, 
to require contractors to establish plans which 
include specific numerical goals and t imetables 
to correct deficiencies in minority utilization. 

b. OFCC recently improved its capacity for 
monitoring the activities of compliance agencies 
by reorganizing its own structure and reducing 
the number of compliance agencies from 26 to 
15. Compliance agency responsibility now is 
assigned on the basis of particular industries 
rather than individual contractors. 

c. OFCC has established a firm basis for a 
Governmentwide construction compliance pro
gram through the Philadelphia Plan which 
establishes numerical goals of minority employ
ment by federally assisted contractors. This 
stimulates community-developed plans, or 
"home-town solutions," which set goals for all 
construction in a given community. 

3. A continuing weakness in the contract 
compliance program is OFCC's consistent 
failure to impose the sanctions of contract ter
mination or debarment on noncomplying Gov
ernment contractors. The failure to use these 
sanctions lessens the credibility of the Govern
ment's compliance program and weakens the 
contract compliance effort. 
Compliance Agencies 

1. Of the 15 departments and agencies cur
rently asigned contract compliance responsibil
ity, the Department of Defense, the major 
Federal contracting agency, is the most impor
tant. Until 1970, the Department did not per
form effectively in this respect. 

a. In two 1969 contract compliance matters, 
involving southern textile mills and a large 
aircraft manufacturer, the Department of De-
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f ense failed to follow its own compliance pro
cedures. 

b. Its compliance review efforts have been 
inadequate. Only a small fraction of its con
tractors are reviewed at all. Although non
compliance frequently is found, followup 
reviews to determine whether violations have 
been corrected are almost never done . 

.2. Since exposure in 1970 of noncompliance 
by a multi-billion-dollar aircraft manufacturer, 
the Department of Defense has made significant 
changes to strengthen its compliance program. 
The Department has assisted in developing a 
model compliance plan by the aircraft contrac
tor and has issued "show cause" notices (the 
first formal step leading to the imposition of 
sanctions) to more than 35 contractors. 

3. The other 14 compliauce agencies, includ
ing agencies such as HUD and GSA which are 
responsible for billions of dollars in Govern
ment contracts and federally assisted construc
tion contracts, have failed to take the steps 
necessary to assure compliance with equal op
portunity requirements. 

a. The compliance agencies do not have suf
ficient staff to carry out contract compliance 
responsibilities and frequently assign staff to 
contract compliance duties on less than a full
time basis. 

b. Only a small percentage of contractors are 
reviewed by the compliance agencies. When 
deficiencies are found, few f ollowup reviews 
are conducted to determine whether corrective 
action has been taken. 

c. None of the compliance agencies has taken 
more than rudimeIJ.tary steps to implement 
OFCC's recent guidelines on affirmative action. 

d. Lesser sanctions, such as passing over non
complying low bidders for construction projects 
and temporary suspension of contractors, rare-

'ly have been used. In no case have they been 
used systematically and consistently as compli
ance tools. In most case where agencies have 
determined noncompliance, they take no action 
themselves, but forward the cases to OFCC. 
The sanctions of contract termination or debar
ment never have been imposed by compliance 
agencies. 

e. The compliance agencies do not collect ad
equate information t<? measure the impact of the 
contract compliance program. Consequently, 
they are unable to plan effective compliance 

programs or evaluate the extent of progress in 
minority employment. 

C. Equal Employment Opportunity 
Com.mission 

1. The Equal Employment Opportunity Com
mission (EEOC), charged with responsibility 
for administering Title VII of the Civil Rights 
Act of 1964 prohibiting private employment 
discrimination, has not had sufficient budget 
and staff resources to carry out its responsibil
ities with anything approaching maximum ef
fectiveness. It has not been able to process the 
large number of employment discrimination 
complaints it receives expeditiously and has 
been unable to devote adequate attention to its 
other responsibilities. 

2. The effectiveness of EEOC has been ad
versely affected by a rapid turnover and long 
vacancies in key agency positions, such as 
Chairman, Commission members, Executive 
Director, General Counsel, and Director of Com
pliance. This has resulted in a lack of continuity 
and direction in the agency's program. 

3. In carrying out its functions, EEOC, limit
ed by statute to enforcement by "conference, 
conciliation, and persuasion", has further re
stricted its effectiveness by adopting a passive 
role, placing heavy emphasis on the processing 
of individual discrimination complaints re
ceived. EEOC has made relatively little use of 
its initiatory capabilities, such as public hear
ings and Commissioner-initiated charges, to 
broaden its attack against job bias. 

4. Although EEOC has placed primary em
phasis on processing individual complaints, it 
has failed to establish mechanisms necessary to 
process them with dispatch. A discrimination 
charge currently takes the Commission approxi
mately 16 months to 2 years to process. This 
delay has the effect of rendering cases moot, 
making respondents less willing to conciliate, 
and requiring reinvestigations by the Depart
ment of Justice in cases which it wishes to 
litigate. New procedures have been developed, 
however, designed to accelerate the complaint 
process. 

5. No system of priorities has been developed 
in EEOC complaint processing by which cases 
of greater importance are handled on an ex
peditious basis. Efforts have not been made to 
broaden EEOC investigation beyond the in-
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di vidual complaint or to secure r el ief that would 
benefit persons in addition to the individual 
complainant. 

6. EEOC has not made effective use of the 
affirmative action mechani sms available to it. 

a. Technical assistance and cooperation with 
State a nd local fair employment practices com
missions have, for all purposes, operated in a 
vacuum, all but unrelated to EEOC compliance 
functions. 

b. Publ ic hearings have not been coordinated 
with the activities of other Federal agencies 
concerned with equal employment opportun
ity-OFCC, Department of Justice, compliance 
agencies-nor have they been followed up in a 
systematic fashion. 

c. In collecting racial and ethnic data con
cerning employment, EEOC has had difficulty 
in processing the data quickly. Thus, studies 
based on these data tend to be outdated by the 
time they a re published which severely hampers 
use of the data for compliance purposes. 

D. Department of Justice 

1. The Employment Section of the Civil 
Ri ghts Divis ion, which carries out the Depart
ment of Justice's litigation role in enforcing 
the equal employment opportunity provisions 
of Ti t le VII of the 1964 Civil Rights Act and 
Executive Order 11246, has 2:-i authorized at
torney posi tions, thereby making it the largest 
un it in the Divis ion . However, thi s number is 
not sufficient to make a s ignificant impact on 
ex isting discriminatory employment practices. 

2. Employment cases brought by the Depart
ment have been largely limited to those invol v
ing discrimination against Negroes. To date, it 
has brought few cases in which Spanish sur
named Americans, American Indians, or women 
are the major victims of employment discrimi
nation. 

3. The Department has failed to coordinate 
its law suits into a total Government effort to 
eliminate employment discrimination . It also 
has failed in effectively coordinating its non
litigative activ ities with EEOC and OFCC. 

E. Coordination 

1. Despite overlapping legal jurisdiction and 
inadequate staff, EEOC, OFCC, and the Depart
ment of .Justice have not yet effectively coor
dinated their efforts. 

a. Each has independently developed its own 
goals, policies, and procedures which are not 
watched with those of its sister agencies and 
sometimes r eflect inconsistenci es. 

b. Until recently, no systematic efforts were 
made to sha re data or findings based on com
plaint investigations or compliance. 

r . Employers occasionally have been re
viewed by two or three different Federal agen
cies and inconsistent demands have been made 
upon them. 

d. An Interagency Staff Coordinating Com
mittee, consisting of representati ves of EEOC, 
OFCC, and the Department of Justice, formed 
in July 1069, to deal with problems of coordi na
tion among the three agencies, has made little 
overall progress in resolving these problems. 

2. The lack of successful coordination in 
meeting problems of discrimination in employ
ment has resulted, in large part, from the fact 
that responsibilities are split among three sep
arate agencies, each having differen t orienta
tions and goals. 

II. HOUSING 

A. Department of Housing and Urban 
Development (HUD) 

1. HUD, which has fair housing responsibili
ties under Titl e VIII of the Civil Ri ghts Act of 
1968, Title VI of the Civil Rights Act of 1964, 
and Executive Order 11063, is the only Federal 
Department other than the Depa rtment of Jus
t ice whose chief civil rights officer is at the 
Assistant Secretary level. 

2. HUD lacks sufficient staff to carry out its 
fair housing responsibiliti es with maximum 
effectiveness. 

3. Although HUD is r estri cted in its methods 
of enforcing fair housing laws, it has not made 
fu ll use of the enforcement tools at its com
mand, nor has it made most effective disposition 
of ava il able resources. 

(ci) The Department has emphasized process-• 
ing of individual complaints almost to the ex
clusion of other potentially more effective means 
of furthering the cause of fair housing. 

( b) Although H UD has begun to assume a 
leadership position under Title VIII in attempt.. 
ing to focus the entire F ederal housing effort 
toward promoting the purposes of fair housing, 
it has been less vigorous in shaping its own pro-
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grams to that end. For example, although it 
previously had urged Federal financial regula
tory agencies to require mortgage lending in
stitutions to maintain racial and ethnic data on 
loan applicants to implement the prohibition 
against discrimination in mortgage lending, 
HUD did not decide to collect such data regard
ing its own programs until April 1970, and as 
of August 1970, diq not yet actually collect the 
data. Similarly, HUD urged GSA and agencies 
that maintain major installations to establish 
site selection criteria that would assure open 
housing available to lower-income employees 
in determining locations for Federal installa
tions. But in its own programs, decisions on site 
selection criteria had not yet been made as of 
August 1970. 

(c) HU.D has done little systematically to 
carry out tl_leir other Title VIII responsibilities 
suc;:h as publishing and dissen_iinating reports 
and giving technical assistance to public and 
private agencies concerned with fair housing. 

(d) Under Title VI and Executive Order 
J1063 (1962), there has been little activity by 
HUD. As of April 1970, the basic step of estab
lishing complaint procedures had not yet been 
taken. 

B. Department' of Justice 

1. The Department of Justice, which has 
responsibility under Title VIII for bringing 
law:suits in cases involving patterns and prac
tices of violations, has undertaken an aggres
sive enforcement program. 

(a) Within its staff limitations, the Depart
ment has brought a comparatively large number 
of law suits on the basis of criteria involving 
size of city and exten~ of minority group pop-
ulation. • 

(b) Justice has sought to establish a close 
working relati:onship with HUD to assure effec
tive coordination of the activities of the two 
Departments. 

2. ',fiistice's fair housing activities suffer 
from a serious·staff shortage, limiting'the num
ber of lawsuits 'in 1wl).ich it can be engaged. 
' 3. 1The Department has been insufficiently 

concerned with problems of housing discrimina
tion against minority' groups other than Ne
g_roes. ' 

C. Veterans Administration (VA) and 
Federal Housing Administration (FHA) 

1. VA and FHA relied almost entirely on 
complaint processing as a means of assuring 
against discrimination in housing provided 
under their loan guaranty and mortgage insur
ance programs. They have received relatively 
few complaints and have been of assistance to 
minority group members in only the compara
tively small number of cases brought to their 
attention. 

2. In the few cases in which builders have 
been debarred for discrimination, neither VA 
nor FHA impose requirements for reinstate
ment other than the builder's' renewed agree
ment that he will not discriminate, an 
agreement he already has violated. 

3. VA rarely has taken the initiative in a
dopting civil rights requirements, usually fol
lowing the lead of FHA, or lagging behind that 
agency. 

(a) FHA has eliminated the exemption of 
one- and two-family owner occupied housing 
from coverage under Executive Order 11063. 
VA retains that exemption. 

( b) FHA requires a certification of nondis
crimination before it will insure loans on prop
erty carrying racially restrictive covenants. 
VA does not require such a certification. ·" 

(c) In the important area of collection of 
data on racial and ethnic participation in pro
grams, however, VA preceded FHA in officially 
recognizing the need for such data. 

D. Federal Financial Regulatory Agencies 

1. Federal agencies that supervise and· bene
fit the majority of the Nation's mortgage lend
ing institutions (savings and loan associations, 
commercial banks, and mutual savings banks) 
have failed to institute mechanisms-such as 
the requirement that the institutions maintain 
racial and ethnic data on loan applications for 
examination-necessary to monitor compliance 
by mortgage lending institutions with the Title 
VIII requirement bf nondiscrimination 'in mort-• 
gage finance. Instead, the agencies have agreed 
to send questionnaires to memb~r institutions 
for the purpose of determining current policy 
of mortgage lenders and the extent to which 
the problem of disc:i:imination exists. 

1 

2. The agencies have faile.d to institute pro,.. ' 
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cedures by which member mortgage lending in
stitutions would include nondiscrimination 
clauses in their agreements with builders, as a 
further tool to assure against housing discrimi
nation. 

E. General Services Administration and 
Site Selection for Federal Installations 

(GSA) 

1. The General Services Administration, re
sponsible for acquiring space for most Federal 
agencies, in 1969 instituted a policy of avoid
ing sites for the location of Federal installations 
which lack adequate low- and moderate-income 
housing in reasonable proximity to the site. 
This policy has not yet been fully implemented 
and is silent on the matter of assuring access 
to housing for minority group members. 

2. In February 1970, the President issued an 
Executive order which, in effect, extended 
GSA's policy announcement to all Federal de
partments and agencies. The Executive order 
also is silent on the matter of racial discrimina
tion. 

3. HUD recently has initiated a series of 
meetings with major departments and agencies 
aimed at establishing uniform site selection 
policy for Federal installations dealing both 
with the need for housing for lower-income 
families and for minority group families. As of 
June 1970, however, no such uniform policy had 
been established. 

F. Department of Defense and Off-Base 
Housing 

1. The Department of Defense program of 
equal opportunity for military personnel in off
base housing, which operates mainly through 
the submission of nondiscrimination assurances 
by landlords, was initiated several years ago 
and has substantially improved housing oppor
tunities around participating military installa
tions. 

2. Although almost all landlords have signed 
such nondiscrimination assurances, a review 
of statistics on the number of housing facilities 
subject to such assurances which are in fact 
integrated indicates that the degree of integra
tion is still low. 

3. Military base officials generally have not 
consulted with minority personnel to determine 
the extent and nature of the problem of unequal 

housing opportunity in the surrounding com
munities. 

III. FEDERAL PROGRAMS 

A. Title VI and Federally Assisted 
Programs 

1. Title VI of the Civil Rights Act of 1964, 
that directs all Federal departments and 
agencies which administer programs involving 
Federal financial assistance by way of loans or 
grants to adopt measures to prevent discrimi
nation in the programs' operations, can have a 
significant impact on ending the overall problem 
of racial and ethnic discrimination in the coun
try. 

2. Although most agencies which have pro
grams subject to Title VI have issued uniform 
regulations approved by the President, some 
agencies still have not issued regulations cover
ing Title VI loan and grant programs. No uni
form substantive amendments designed to 
strengthen the Title VI regulations have ever 
been promulgated despite the clear need for 
revision. 

3. No Title VI agency has sufficient staff to 
carry out its responsibilities under that law 
with maximum effectiveness. Further, the posi
tion of the official in charge of Title VI com
pliance is, in most cases, disproportionately low 
when measured by his title, grade, and rank in 
the administrative hierarchy. 

4. Few agencies provide adequate civil rights 
training to civil rights or program personnel 
whose work involves Title VI and related mat
ters. 

5. Methods by which most Title VI agencies 
seek to achieve and monitor compliance need 
strengthening. 

(a) Some agencies rely solely on the receipt 
of assurances of compliance, making no effort 
to determine for themselves whether compliance 
is, in fact, being achieved. 

(b) Some agencies have never conducted on
site visits to determine whether recipients are 
in compliance. Of those that do, most reach only 
a small fraction of their total recipients. Many 
of the onsite reviews that are conducted are 
perfunctory and superficial. 

(c) Despite the fact that in many cases, in-· 
eluding those involving construction of high
ways, public housing, and various public works 
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projects, it is necessary to determine compliance 
before the financial assistance is made and the 
projects are built, such preapproval reviews 
are rarely undertaken. 

(d) Many agencies, rather than undertaking 
action on their own initiative to monitor com
pliance, such as onsite compliance reviews, rely 
on the receipt of complaints as the yardstick of 
compliance. Further, some agencies have failed 
to develop adequate complaint procedures and 
complaint investigations are often of poor 
quality. 

6. There is little sustained collection and use 
of racial or ethnic data to determine whether 
program benefits actually are reaching minori
ty group beneficiaries on an equitable basis. 

(a) Most agencies do not collect racial or 
ethnic data on a continuing basis, nor do they 
use data that are collected for purposes of 
evaluating the effectiveness of their programs. 

(b) Many agencies do not require recipients 
to submit compliance reports indicating, on a 
racial and ethnic basis, use of their services and 
facilities. Where compliance reporting systems 
have been developed, the information often is 
not elicited with sufficient frequency and reports 
are not subjected to evaluation. 

7. Most agencies have been reluctant to im
pose sanctions as a means of enforcing the non
discrimination requirements of Title VI. 

(a) Some agencies have emphasized volun
tary compliance as the principal method of 
enforcement and have permitted protracted 
negotiations and interminable delays on the part 
of recipients while continuing to provide Fed
eral financial assistance. 

(b) The sanction of fund termination, au
thorized under Title VI with procedural safe
guards, has rarely been used by the agencies. 
Some agencies have never imposed this sanc
tion. 

(c) Litigation by the Department of Justice, 
which can be of value as ·a supportive mecha
nism to- fund termination proceedings, is being 
used at present as an alternative to termination 
proceedings, thus lessening the f 9rce of Title VI. 

8. The Department of Justice, responsible 
under Presidential Executive order for fulfilling 
the need for coordinating enforcement of Title 
VI by the more than 20 Federal departments 
and agencies having Title VI responsibilities, 
has not done an effective coordination job. 

(a) The status of the .official responsible for 
carrying out the Title VI coordinating function 
of the Department of Justice has been system
atically downgraded. Originally it was carried 
out by a Special Assistant to the Attorney Gen
eral, who, although housed in the Civil Rights 
Division, reported directly to the Attorney Gen
eral. It is now carried out by a relatively junior 
attorney in the Civil Rights Division. 

(b) The amount of staff assigned to the Title 
VI unit in the Civil Rights Division is inade
quate. 

(c) The Civil Rights Division views its Title 
VI coordinating responsibility narrowly, focus
ing on litigation rather than on assuring effec-: 
tive administrative enforcement by the various 
Federal agencies. 

(d) Liaison with agencies is not systematic, 
but is primarily done on an ad hoc basis. 

(e) In some instances, the Department of 
Justice's recommendations to other departments 
and agencies calling for increased enforcement 
activity have not been acted upon. 

B. Insurance and Guaranty Programs 

1. Federal programs involving financial as
sistance solely in the form of insurance or 
guaranty are expressly exempted from the ef
fectuating provisions of Title VI. Although 
most agencies that administer insurance and 
guaranty programs have issued nondiscrimina
tion requirements, either through Presidential 
Executive order or on their own initiative, these 
requirements lack the support of specific legis
lation. 

2. The mechanisms for implementing and 
enforcing nondiscrimination in programs of in
surance and guaranty have been deficient. 

(a) No agency requires compliance reports 
from intermediaries such as lending institu
tions. Many agencies do not collect racial and 
ethnic data concerning program participation 
and, to the extent that they do, the data are 
frequently inadequate to inform the agency 
whether minority group beneficiaries are par
ticipating on an equitable basis. 

(b) None of the agencies conduct onsite com
pliance reviews to determine firsthand whether 
lending institutions and other intermediaries 
are following nondiscriminatory policies and 
practices. Sole reliance, most frequently, is 
placed on receipt of complaints. Further, com-
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plaint procedures have rarely been set down for
mally, nor have specific guidelines been drawn 
up governing investigations and resolutions of 
complaints. 

( c ) Little information is provided to the pub
lic or to Federal officials responsible for as
suring compliance with nondiscrimination 
requirements concerning the existence of these 
requirements or the procedure to be followed 
when discrimination occurs. 

C. Direct Assistance Programs 

1. Discrimi nation in direct assistance pro
grams which involves benefits flowing directly 
from the Federal Government to individual 
beneficiaries is clearly prohibited by the fifth 
amendment to the Constitution, but neither 
Congress nor the executive branch has estab
lished specific regulations or procedures to as
sure against such discrimination. 

2. Currently, little in the way of mechanisms 
exists to assure equal opportunity in direct as
sistance programs. 

a. Compliance reviews are not conducted. 
b. Data on racial or ethnic participation fre

quently are not collected at all and, when col
lected, are not adequately used. 

c. There are no complaint procedures spe
cifically concerned with racial or ethnic dis
crimination, nor are personnel given special 
guidance on how such complaints are to be in
vestigated or what steps should be taken to 
eliminate discrimination when found. 

IV. REGULATED INDUSTRIES 

A. Industries such as broadcasting, motor 
and rail transportation, airlines, and power, 
which are regulated by independent agencies
Federal Communications Commission (FCC), 
Interstate Commerce Commission (ICC) , Civil 
Aeronauti cs Board (CAB), and Federal Power 
Commission (FPC), respectively--can contrib
ute to the cause of equal opportunity through 
opening opportunities for employment to minor
ities and assuri~ nondiscriminatory delivery 
of their services. The agencies, through issuing 
appropriate rules and orders can assure that 
the industries they regulate do make such a 
contribution. 

B. Despite uniformly poor employment rec
ords in these industries, only the Federal Com-

munications Commission has issued rules pro
hibiting employment discrimination. 

C. The FCC and ICC regulate industries 
[broadcasting and trucking] which, because of 
the relatively low capital investment necessary 
to enter them, offer substantial opportunities 
for minority entrepreneurship. Because of the 
agencies' cumbersome procedures regarding is
suance of licenses, which serve mainly to pro
tect the economic interest of existing licensees, 
many minority group members a re effectively 
barred from entry into these industries and are 
prevented from competing on an equal basis 
with existing li censees. 

D. Many minority group members are unable 
to challenge proposed agency actions by the 
high cost of such challenges and the lack of 
needed legal assistance. None of the four regu
latory agencies offers free legal services to in
dividuals or groups who wish to challenge a 
license renewal or other proposed agency ac
tion but do not possess the financi al means to 
do so. 

E. Although all four agencies have recog
nized the requirement of nondiscrimination in 
services and facilities by the industries they 
regulate, none has instituted the mechanisms 
necessary to assure against such discrimination. 

1. All rely basically on receipt of complaints 
as the indicator of noncompliance. Complaint 
processing has been inadequate. 

2. None has instituted affirmative actions to 
promote greater minority utilization of indus
try services and facilities. 

F . The Federal Trade Commission (FTC), 
through its authority to protect consumers and 
to assure fair business competition, can con
tribute to protecting the ri ghts of mi norities. 

1. Although the FTC has taken some actions, 
such as the consumer protection program in 
Washington, D.C., to protect the ghetto poor 
from exploitation by unscrupulous businessmen, 
the agency has not assigned enough staff to such 
activities and has not carried out the respon
sibility with sufficient vigor or imagination. 

2. In carrying out its responsibi li ty to en
force antitrust laws, the FTC has not been 
concerned with the effect of corporate actions, 
such as mergers, on the social and economic 
life of ghetto areas. 

3. In the area of franchising, the FTC has 
not sufficiently exercised its authority to pro-
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tect minority businessmen from investing in 
economically unsound franchises. 

G. The Securities and Exchange Commission 
(SEC), in carrying out its statutory responsi
bility of assuring full disclosure of pertinent 
information by registering companies, can con
tribute to more effective civil rights enforce
ment. 

1. The SEC leaves the decision to registering 
companies of what information must be dis
closed to potential investors and does not re
quire specific disclosure when sanctions are 
being imposed for violation of Federal contract 
requirements under Executive Order 11246 
(1965) or when lawsuits are pending under 
Title VII of the Civil Rights Act of 1964, al
though such public disclosure would tend to 
strengthen enforcement of equal employment 
opportunity requirements and would be of le
gitimate interest to potential stockholders. 

2. SEC regulations, which currently prohibit 
stockholders from raising questions involving 
"general, economic, political, racial, religious, 
and social" considerations, prevent socially mo
tivated stockholders from suggesting changes 
in company policy that would permit corporate 
enterprises to play a more significant role in 
contributing to· the resolution of civil rights 
problems. 

V. THE CIVIL RIGHTS POLICYMAKERS 

A. Federal Executive Boards (FEB's) 

1. Federal .Executive Boards, consisting of 
the regional directors of a ~arge number of 
Federal agencies, were established to provide 
rapid communication of administration policy 
to the field and to facilitate coordination of 
programs of the various agencies located in 
particular cities. Although they have enjoyed 
some successes, they have been largely ineffec
tive in coordinating civil rights and related 
programs in urban areas, .because of such ob
stacles as insufficient staff, unwieldy member
ship, limited jurisdiction, and lack of authority. 

2. Federal Regional Councils, recently es
tablished to replac;e the FEB;s as the primary 
coordinating mechanism dealing with urban 
problems, offer severai advantages over their 
predecessors in that they will have staff, more 
manageable membership, ahd broader jurisdic
tion: Like the FEB'~, however, Federal Regional 

Councils will not have authority to make de
cisions binding on the agencies. 

B. Community Relations Service ( CRS) 
1. The Community Relations Service, which 

originally was crisis-oriented and sought to 
keep channels of communication open between 
hostile groups, now serves as a valuable com
munication link between minority groups and 
Federal agencies. 

2. CRS, which neither dispenses Federal ben
efits nor enforces civil rights laws, plays an 
important educational role, not only for the 
minority community, but also for the Federal 
bureaucracy, instructing it on the needs and 
desires of minority group members. 

C. Cabinet Committee on Opportunity 
for the Spanish-Speaking 

1. Both the Cabinet Committee on Opportun
ity for the Spanish-speaking and its prede
cessor, the Inter-Agency Committee on Mexican 
American Affairs, which have served primarily 
as advocates on behalf of Spanish-speaking 
people, have engaged in significant projects on 
behalf of their constituency and have contrib
uted substantially to making the Federal Gov
ernment more aware of the problems of Span
ish surnamed Americans and more responsive 
to their needs. 

2. The Cabinet Committee, which recently re
placed the Inter-Agency Committee, has several 
advantages over its predecessor. 

a. The Cabinet Committee has a statutory 
base and is able to obtain funds through appro
priations from Congress, while the Inter
Agency Committee, which was created by Pres
idential order, had to obtain its funds from its 
member agencies. 

b. The jurisdiction of the Cabinet Committee 
is wider than that the Inter-Agency Committee, 
covering not ohly Mexican Americans but all 
Spanish surnamed Americans, including Puerto 
Ricans and Cubans. 

c. Like the Inter-Agency Committee, how
ever, the Cabinet Committee has no enforce
ment ·a:uthority. 

D. Departme~t of Justice 
1. The Civil Rights Division, which is the 

major· civil rights arm of the Department of 
Justice, havh'lg responsibilities in such areas as 
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voting, schools, employment, housing, public 
facilities, and public accommodations, has been 
unable to carry out all of these activities with 
maximum effectiveness. 

a. The Division has been consistently under
staffed, which limits the number of lawsuits in 
which it can participate and restricts its ability 
to become involved in all areas of importance. 

b. Until recently, the Division _had not es
tablished a system of written priorities. Cur
rently, its priorities are ordered in terms of 
its own statutory mandate rather than in terms 
of the national need for improved civil rights 
performance. 

c. The Division focuses its activities on law 
enforcement through litigation and pays in
sufficient attention to its nonlitigative powers. 

2. The Department of Justice, which has been 
the focal point of the Federal civil rights en
forcement effort over recent years, has not 
been able t o establish effective coordination of 
the civil rights activities of other departments 
and agencies. 

a. The Attorney General has no authority to 
direct other Departments and agencies to take 
specific actions. On occasion, his advice on civil 
rights has been ignored by these agencies. 

b. The Department has tended to view civil 
rights issues in terms of litigation and has been 
insufficient ly concerned with the need for more 
effective Governmentwide administrative en
forcement. 

E. Bureau of the Budget 

1. Although the Bureau of the Budget
through its central role in the budget submis
sion process, its authority to review and com
ment on all legislative proposals and its respon
sibility for approving agency data collection 
proposals-can play a significant role in im
proving the effectiveness of civil rights com
pliance and enforcement, it has failed to do so. 

a. The Bureau has not officially acknowledged 
that it has any civil rights coordinating role, 
nor has its staff received any civil rights train
ing. 

b. Civil rights concerns are not systematic
ally included in the budget review process, but 
are considered only when individual examiners 
happen to have an interest in civil rights. 

c. No systematic review is made of agency 
civil rights programs to determine if there is 

sufficient funding to meet the requirements of 
particular civi l r ights laws. 

d. Although the Bureau encourages Federal 
agencies to collect a wide variety of data for 
the purpose of determining how effectively 
their programs are working, it has not recom
mended Governmentwide collection of racia l 
or ethnic data to permit the Bureau and t he 
agencies to determine if Federal assistance pro
grams are reaching minority group citizens on 
an equitable basis. 

e. In its review of substantive legislation 
having important civil rights implications, the 
Bureau usually neither inquires specifically into 
the civil rights aspects of the legislation nor 
requests the comments of agencies that have 
civil rights expertise. 

2. The Office of Management and Budget, 
which will replace the Bureau of t he Budget 
under the President's recent reorganization 
plan, will focus on implementing national pol
icy and evaluating the results of agency efforts 
to carry out its program assignments. This 
will permit the new Office to become more 
deeply involved in agency activities implement
ing national civil rights policy, including eval
uation of the civil rights implications of agency 
programs and coordination of agency civil 
rights efforts. 

F. The White House 

1. Despite the efforts of White House civil 
rights units established over the year s, such as 
the Subcabinet Group on Civil Rights and the 
Council on Equal Opportunity, White House 
coordination of civil rights is still not conducted 
on a systematic and comprehensive basis. 

(n ) Although there are specific White House 
staff members currently assigned to civil rights 
enforcement, some have other duties which im
pinge significantly on their time. 

(b) Reports received a t the White House 
from agencies on their civil r ights activities are 
inadequate for purposes of accurate evaluation 
of agency performance. Further , no systematic 
effort to evaluate these reports is made. 

(c) White House staff has undertaken a 
number of ad hoc projects concerning civil 
rights, but no systematic effort has been made 
to evaluate the enforcement acti vit ies of Fed
eral agencies, to coordinate their ci vil rights 
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efforts, or to set goals or priorities for the Domestic Affairs, through establishment of a 
agencies. civil rights Subcommittee, and the new Office 

2. The White House Council on Domestic of Management and Budget can work in coop
Affairs, established under the President's recent eration to develop national civil rights goals 
reorganization, is intended to serve as a co and priorities and assure that the agencies 
ordinator of executive policy. The Council on work effectively to carry them out. 
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GENERAL RECOMMENDATIONS 

The re ponsibility for seeing that civi l rights 
law , as well as a ll other laws, operate with 
maximum effectiveness li es with the President. 
To carry out this responsibility, the President 
is entitled to and must have the full cooperation 
and support of all executive departments and 
agencies that serve under his direction . The 
Commi ion bel ieves a vehicle outside the Fed
era l burea ucracy is needed, responsible to the 
President, to provide the assistance he needs 
in setting national civil rights goals and pri
orities and a suring that the activities of Fed
eral agencies serve to achieve them. For this 
purpose the newly created mechan ism in the 
P re ident's Office-the Counci l on Domestic 
Affairs and Office of Management and Budget
can be utilized effectively_ ,:i, 

** Among the recommendations that have bee n made 
to st rengthen the overa ll Federal civil rights enforce
ment effort i the creation of a Cabinet-level DE'part
ment of Human Ri ghts. See Ripon Society Maga.zi-ne, 
F eb. 1969. See also R. Nathan, J obs and Civil Rights 
(prepa red fo r t he U.S. Commission on Civil Rights) 
245-63 (1969) . 

nder this proposal, a ll civil rights enforcement r e
sponsibil ity would be transferred to a new Department 
whose sole functio ns wou ld pertain to civil rights. Thi s 
proposal has the att raction of elevating considerations 
of civil rights to the highest councils of Government 
and creating a ingle civil rights ch ief of Cabinet 
status. In addition , this proposa l, by co nsolidati ng all 
civi l ri ghts enforcement res ponsibilities in one agency , 
un doubtedly would contribute substantially to eliminat
ing exi sting problems of inadequate coo rdinati on a mong 
the various agencies wit h civil rights responsibilities. 

One principal problem with this proposal is that the 
Sec retary of Human Ri ghts wou ld be, a t best, the 
coequal of a number of other Cabinet Secreta ries wh ose 
departments would cont inue to operate prog rams hav ing 
important civil righ ts impli cations. He \,·ould not have 
the authority to ord er his Cab inet colleagues or other 
agency heads to take s pec ific civil rights act ions. If 
conflicts hould arise, he would have to rely, as does the 
Attorney General under t he exi s ting st ructure, on 
Pres idential intervention whi ch , a s a practical matter, 
he could call for only in the most crucial matter s. 
Further, removal of civil rights enforcement responsi-

1. The President should establi sh a special 
Civil Rights Subcommittee of the White House 
Council on Domestic Affairs , with the follow
ing responsibilities : 

(a) To identify civil rights problems, develop 
specific national goa ls, and establi sh Govern
menbvide priorities, policies, and time-tables 
for their achievement. 

(b) To establi sh, with the assistance of the 
Office of Management and Budget and Federal 
departments and agencies, such mechan isms 
and procedures as are necessary to expeditiously 
implement the policies and achieve the goals. 

(c) To determine the need for additional 
civil ri ghts legislation and Executi ve orders or 
for strengthening of ex isting civil ri ghts laws 
and Executive orders. 

2. The President should instruct the Direc
tor of the Office of I\Ianagement and Budget 
to establi sh a Division on Civ il Ri ghts within 
hi s office, which would work close]~- with t he 
Civi l Rights Subcommittee of the Council on 
Domesti c Affairs, and provide civil ri ghts guid
ance and direction to 0MB examiners and other 
appropriate 0MB units. 

3. The Director of the Offi ce of l\Ianagement 
and Budget should direct appropriate office 
units and Budget examiners to give hi gh pri 
ority to civil rights considerations in their deal
ings with Federal departments and agencies, 

bili ty from exi sting department s and agencie would 
tend to lower the priority accorded to ci vil rights in 
th eir dec isions on substantive program operation. 

If th e Secreta ry of Human Ri ghts \\' re prov ided 
with authority to ordr r hi s Cabinet coll eagues or 
other agency heads to take specific actions, uch as 
terminating F ederal fin a ncial assi stance under pro
grams covered by Titl e VI, additi onal problems would 
arise. Removal of the right to det ermine the operation 
of their own programs from other Cabinet members 
and agency officia ls undoubtedly would lead to in
stitutiona l resentment of the new Depa rtm ent a nd its 
Sec reta ry a nd would deter th e full coope ration that 
is necessary if s ubstantive programs are to be har
nessed for purposes of promoting civil ri ght goals. 
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subject to the guidance and direction of the 
0MB Division on Civil Rights. Among their 
specific duties should be: 

(a) To assist agencies in developing civil 
rights goals of sufficient breadth and specificity 
and in establishing program priorities and pol
icies to promote achievemep.t of thes.e goals. 

(b) To evaluate existing compliance and en
forcement mechanisms, such as compliance re
ports, collection of racial and ethnic data on 
program participation, onsite compliance re
views, complaint procedures, and imposition 
of sanctions, utilized by agencies having civil 
rights responsibilities and, where necessary, to 
recommend appropriate changes to assure vig
orous and uniform civil rights implementation. 

( c) To evaluate the extent of coordination 
between the operation of substantive programs 
and civil rights enforcement efforts and rec
ommend such changes as are necessary to pro
mote more effective coordination. 

4. In furtherance of national civil rights 
goals, priorities, and policies established by the 
Council on Domestic Affairs, all agencies should 

• ' 
in cooperation with the Office of Management 
and Budget~ estaqlish specific civil rights goals 
toward which their programs and activities 
would be directed. They should specifically de
lineate the steps and procedures by which these 
goals will be achieved. These should include 
reference to the overall results to be achieved

' 

a timetable for their achievement, the way in 
which substantive programs will be geared to 
the effort, and the compliance and enforcement 
mechanisms that will be utilized. 

5. The President should direct the head of 
every Federal department and agency to elevate 
the position bf chief civil rights officE;lr to a 
level equal to that of officials in charge of agency 
programs. To the extent legislation is necessary 
to accomplish t);lis, as in the case of establishing 
assistant secretary positions, Congress should 
enact such legislation. 

6. The President should direct the heads of 
all Federal departments and agencies to submit 
proposals for increased staff and financial re
sources necessary to carry out their civil rights 
responsibilities with maximum effectiveness. 
These proposal3 should be evaluated by the 
Office of Management and Budget and, where 
necessary, adjustments should be made based 
on a realistic assessment of agency civil rights 
responsibilities and the staff and other resources 
necessary to fulfill them. The President should 
request appropriations legislation to provide the 
necessary resources and Congress should enact 
such legislation. 

7. All agencies with civil rights responsibili
ties should increase their compliance and 
enforcement activities significantly to assure 
adequate attention to the civil rights problems 
of such groups as Spanish surnamed Americans, 
American Indians, and women. 
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RECOMMENDATIONS IN SPECIFIC SUBJECT AREAS 

I. EMPLOYMENT 

A. Federal Employment 
l. The Civil Service Commission should clar

ify its current policy, emphasizing specific goals 
in the Federal equal employment opportunity 
effort and develop a Governmentwide plan de
signed to achieve equitable minority group rep
resentation at all wage and grade levels within 
each department and agency. This plan should 
include minimum numerical and percentage 
goals, coupled with specific target dates for their 
attainment, and should be developed jointly by 
CSC and each department or agency. 

2. CSC and all other Federal agencies should 
develop and conduct large-scale training pro
grams designed to develop the talents and skills 
of minority group employees, particularly those 
at lower grade levels. Congress should amend 
the Government Employees Training Act, as 
necessary, and should appropriate sufficient 
funds to permit these programs to operate with 
maximum effectiveness. 

3. Existing procedures concerning complaints 
of discrimination should be strengthened in the 
following ways: 

(a) Free legal aid should be provided on 
request to all lower grade employees who re
quire it. In this connection, CSC should take 
the lead in establishing a Governmentwide 
pool of attorneys who are prepared to volunteer 
their services in discrimination complaint cases 
or adverse actions involving minority group 
employees. 

(b) Agencies should take appropriate dis
ciplinary action against supervisors or admin
istrators who have been found guilty of 
discrimination. 

(c) Adequate compensation, such as retro
active promotion and backpay, should be pro
vided to employees who have been discriminated 
against in promotion actions. To the extent leg
islation is necessary for this purpose, Congress 
should enact it. 

4. CSC should direct all Federal departments 
and agencies to adopt new procedures it has 
developed for collection and maintenance of 
racial and ethnic data on Federal employment. 
CSC should use the expanded data basis to pro
duce studies and reports to provide public in
formation concerning such matters as recruit
ment efforts, training, rates of hiring, 
promotions and separations by race and ethnici
ty, and other significant facts concerning Fed
eral personnel practices. 

5. Increased efforts should be made to in
crease substantially the number of minority 
group members in executive level positions by 
recruiting from sources that can provide sub
stantial numbers of qualified minority group 
employees, such as colleges and universities, 
private industry, and State and local agencies. 

B. Contract Compliance 

OFCC, with the assistance of the 15 compliance 
agencies, in implementing OFCC's recent reg
ulations on affirmative action requirements, 
should develop a comprehensive equal employ
ment opportunity plan, on an industry-by-in
dustry basis, aimed at obtaining equitable 
representation of minority group members in 
all industries and at all job levels. The plan 
should include the following elements: 

1. Establishment of numerical and percent
age employment goals, with specific timetables 
for meeting them and procedures describing 
the means by which they will be met. 

2. Development of uniform data collection 
and compliance reporting systems and proce
dures for evaluating and following up on the 
information submitted. 

3. Development of uniform onsite compliance 
review systems containing procedures for es
tablishing priority of reviews, frequency of re
views, and review techniques. 

4. Prompt imposition of the sanctions of 
contract termination and debarment where non-
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compliance is found and not remedied within 
a reasonable period of time. 

C. Equal Employment Opportunity 
Commission 

1. Congress should amend Title VII of the 
Civil Rights Act of 1964 to authorize the Equal 
Employment Opportunity Commission to issue 
cease and desist orders to eliminate discrimina
tory practices through administrative action. 

2. EEOC should emphasize initiatory activi
ties, such as public hearings and Commissioner 
charges, as opposed to the essentially passive 
activity of processing individual complaints, to 
facilitate elimination of industrywide or re
gional patterns of employment discrimination. 

3. EEOC should amend its complaint pro
cedures to make more effective enforcement use 
of the complaint processing system. Priority 
should be assigned to complaints of particular 
importance, complaints should be consolidated 
wherever possible, and emphasis should be 
placed on processing complaints involving clas
ses of complainants rather than individuals. 

D. Coordination 

The President should issue a reorganization 
plan transferring the contract compliance re
sponsibilities of OFCC and the litigation re
sponsibilities of the Department of Justice to 
EEOC, so that all responsibilities for equal 
employment opportunity will be lodged in a 
single independent agency. 

II. HOUSING 

A. Department of Housing and Urban 
Development (HUD) 

1. Congress should amend Title VII of the 
Civil Rights Act of 1968 to authorize HUD to 
issue cease and desist orders to eliminate dis
criminatory housing practices through admin
istrative action. 

2. HUD should establish specific fair housing 
goals, governing its efforts under Title VIII of 
the Civil .Rights Act of 1968, Title VI of the 
Civil Rights Act of 1964, and Executive Order 
11063. These goals should be of sufficient 
breadth not only to facilitate the successful 
resolution of individual complaints, but to pro
vide substantially expanded housing opportun
ities throughout metropolitan areas for minor-

ity group members and to reverse the trend 
toward racial and economic separation. 

3. HUD should establish program priorities 
and policies governing the administration of its 
programs of housing and urban development 
as well as its fair housing programs to facilitate 
achievement of these goals. Based on an analysis 
of racial and ethnic data on program partici
pation, HUD should adjust its program priori
ties and policies to facilitate achievement of fair 
housing goals. 

4. HUD should strengthen its efforts as 
leader of the entire Federal fair housing effort 
to assure that all other departments and agen
cies that have programs and activities relating 
to housing and urban development administer 
them in a way to facilitate achievement of fair 
housing goals. 

(a) HUD should assign staff to monitor key 
programs of particular departments and agen
cies. 

( b) HUD should convene periodic meetings 
with other departments and agencies to discuss 
progress made in furthering the cause of fair 
housing. 

5. HUD should strengthen its efforts under 
nonenforcement provisions of Title VIII, such 
as rende:ring technical assistance to public and 
private fair housing agencies and convening 
conferences on a local, State, and national basis 
to promote the purposes of fair housing and to 
stimulate cooperative efforts of industry and 
fair housing groups in achieving them. 

B. Veterans Administration (VA) and 
Federal Housing Administration (FHA) 

1. VA and FHA should require aided builders 
to advertise housing and develop marketing 
,policies and practices aimed at attracting mi
nority as well as majority group purchases. 

2. VA and FHA should undertake a program 
of onsite compliance reviews to monitor the 
activities of aided builders. 

3. VA and FHA should require that as a 
condition of reinstatement aided builders, de
barred for discriminatory practices, must agree 
to additional affirmative actions, such as sub
mission of periodic compliance reports showing 
the number of houses sold to minority group 
families. Reinstatement also should be con
ditioned on the achievement of specific goals in 
sales of housing to minority group families. 
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C. Federal Financial Regulatory Agencies 

1. To implement Title VIII's prohibition 
against discrimination in mortgage financing, 
the agencies which supervise and benefit mort
gage lending institutions (savings and loan 
associations, commercial banks, and mutual 
savings banks) should require these institutions 
to maintain racial and ethnic data on loan 
applications-those rejected as well as those 
approved-and develop instructions and proce
dures for examiners that will enable them to 
detect patterns of discriminatory practices by 
these institutions. 

2. The agencies should develop procedures 
for the imposition of sanctions against institu
tions in violation of Title VIII. These sanctions 
should include issuance of cease and desist 
orders and, in appropriate cases, termination 
of Federal insurance or charters. 

3. To assist in assuring compliance by build
ers and developers with Title VIII obligations, 
the agencies should require mortgage lending 
institutions to include nondiscrimination clauses 
in their agreements with builders, including 
appropriate penalties for violations, such as 
acceleration of payment. 

D. Site Selection for Federal Installations 

The President should amend Executive Order 
11512 (1970) concerning the selection of sites 
for Federal installations, in accordance with 
this Commission's recommendations in its re
port, "Federal Installations and Equal Housing 
Opportunity" , to assure that communities are, 
in fact, open to all economic groups and to racial 
and ethnic minorities, as a condition of eligibili
ty for location of Federal installations. 

III. FEDERAL PROGRAMS 

A. Title VI and Federally Assisted 
Programs 

1. All agencies, that administer programs 
subject to Title VI, should strengthen their com
pliance systems by assuring that the following 
minim um compliance activities are carried out. 

a. Systematic onsite reviews of recipients 
should be conducted to assure that all recipients 
are reviewed at frequent intervals. 

b. Comprehensive guidelines for compliance 
reviews shou ld be developed by Title VI agen-

cies, with the assistance of the Department of 
Justice, to asure thoroughness and, where ap
propriate, uniformity of review. 

c. Preapproval compliance reviews should be 
conducted by agencies that administer programs 
involving construction of facilities, such as 
public housing projects, recreational facilities, 
and highways, to assure that these facilities, 
through location and design, will serve minority 
group members on an equitable basis. 

d. All agencies should establish compliance 
reporting systems, including collection of data 
on racial and ethnic participation in agency 
programs. These data shoud be subjected to 
evaluation and, where possible discrimination 
is indicated, onsite compliance reviews should 
be conducted. 

2. Agencies should place specific limits on the 
time permitted for voluntary compliance and 
should make greater use of the sanction of fund 
termination. 

3. Litigation by the Department of Justice 
should be used as a mechanism in support of 
fund termination proceedings rather than as 
a substitute for such proceedings. 

4. The Department of Justice should estab
lish an adequately staffed Office of the Special 
Assistant to the Attorney General for Title VI 
coordination, housed in the Office of the Attor
ney General and reporting directly to him. 

5. Justice should concentrate its Title VI 
activities on assuring effective administrative 
enforcement by the various Federal agencies 
having Title VI responsibilities rather than on 
litigation. 

6. The President should amend Executive 
Order 11247 (1965) to authorize the Attorney 
General to direct departments and agencies to 
take specific compliance and enforcement ac
tions, including fund termination proceedings. 

B. Insurance and Guaranty Programs 

Agencies that administer programs of insur
ance and guaranty should institute mechanisms 
to determine compliance with existing nondis
crimination requirements of lending institutions 
and other intermediaries between the Federal 
Government and borrowers. The mechanisms 
should include compliance reporting systems, 
onsite compliance reviews, and specific proce
dures for processing discrimination complaints. 
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C. Direct Assistance Programs 

Agencies which administer programs of di
rect Federal assistance should issue regulations 
and establish specific mechanisms to assure 
against racial and ethnic discrimination by Fed
eral officials that operate these program&. The 
regulations and mechanisms should provide for 
a system of periodic reviews of agency offices, 
procedures for complaint investigations, and 
procedures for gathering and evaluating racial 
and ethnic data. Appropriate disciplinary action 
should be taken against Federal officials found 
to have practiced such discrimination. 

IV. REGULATED INDUSTRIES 

A. The Interstate Commerce Commission 
(ICC), the Civil Aeronautics Board (CAB), 
and the Federal Power Commission (FPC) 
should join the Federal Communications Com
mission (FCC) in issuing rules prohibiting em
ployment discrimination by their licensees and 
in implementing such employment opportunity 
rules by instituting appropriate mechanisms. 
These should include compliance reports from 
licensees, onsite compliance reviews, and re
quirements under which licensees would be 
required to demonstrate that they are taking 
affirmative actions to increase minority employ
ment. 

B. The FCC and the ICC should amend their 
procedures concerning issuances of licenses, 
w}:lich currently tend to protect the economic 
interests of existing licensees, to facilitate 
minority group entrance as entrepreneurs and 
to permit them to compete for licenses on an 
equal basis with ex1sting licensees. 

C. To facilitate challenges of proposed agen
cy actions concerning such matters as license 
renewals, the four agencies should provide free 
legal services to inoividuals or groups who wish 

to challenge the proposed agency action but can
not afford the legal assistance necessary to do 
so effectively. 

D. To implement existing requirements of 
nondiscrimination in services and facilities by 
the industries they regulate, the FCC, ICC, 
CAB, and FPC should abandon reliance on com
plaint processing and establish affirmative com
pliance mechanisms. 

E. The Federal Trade Commission (FTC) 
should expand its efforts to protect the ghetto 
poor from unscrupulous businessmen and should 
work in close cooperation with local consumer 
groups, community action representatives, wel
fare organizations, and other public and private 
groups concerned with preventing exploitation 
of the poor. FTC should also impose the sanc
tions available to it, such as the imposition of 
penalties, when exploitation is found. 

F. In carrying out its responsibilities to en
force antitrust laws, the FTC should broaden 
the scope of its investigations of mergers and 
other corporate actions t9 include matters con
cerning the potential impact on the social and 
economic life of ghetto areas. 

G. The Securities and Exchange Commission 
(SEC), in carrying out its statutory responsi
bility of assuring full disclosure of information 
by registering companies, should establish 
guidelines requiring companies to disclose facts 
concerning possible imposition of sanctions for 
violation of Federal contract requirements 
under Executive Order 11246 or pending law 
suits under Title VII of the Civil Rights Act of 
1964. 

H. The SEC should amend its regulation to 
remove the prohibition against stockholders 
raising questions involving "general, economic, 
political, racial, religious, and social considera
tions," as a means of stimulating greater con
cern and activity by corporate enterprises in 
civil rights and related areas. 
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CONCLUSIONS 

The basic conclusion of this report is that 
the great promise of the civil rights laws, Exec
utive orders, and judicial decisions of the 1950's 
and 1960's has not been realized. The Federal 
Government has not yet fully prepared itself 
to carry out these legal mandates of equal op
portunity. 

The Federal arsenal of civil rights protec
tions is impressive. In nearly every aspect of 
life-voting, jobs, housing, education, access 
to places of public accommodation and facility, 
and participation in the benefits of all Federal 
programs--equal opportunity is guaranteed to 
every American as a matter of legal right. In 
many areas, however, the Government has not 
yet developed the mechanisms and procedures 
necessary to secure this right in fact as well as 
in legal theory. 

To some extent, the failure to fulfill the 
promise of equal opportunity can be traced to 
impediments in the civil rights laws under 
which Federal agencies must operate. Coverage, 
while generally broad, is not always all-encom
passing. For example, in the areas of housing 
and private employment, there are statutory 
exceptions which exclude millions of jobs and 
homes from the ambit of civil rights protection. 
Similarly, the remedies provided under some of 
these civil rights Jaws are inadequate to secure 
in fact the rights that are guaranteed by law. 
Often, the only recourse available to persons 
discriminated against is litigation, which can 
be a time-consuming and expensive method of 
securing relief. 

Impediments in coverage and enforcement 
provided under the laws themselves, however, 
have not been the major obstacles to more 
effective administration of civil rights Jaws. 
Rather, the principal impediment has been the 
failure of departments and agencies having 
civil rights responsibilities to make maximum 
use of the procedures and mechanisms avail
able to them. As a result, there is danger that 

the great effort made by public and private 
groups to obtain the civil rights laws we now 
have will be nullified through ineffective en
forcement. The focus of civil rights must shift 
from the halls of Congress to the corridors 
of the Federal bureaucracies that administer 
these Jaws. 

The Federal Government is not a monolith. 
It consists of a large number of departments 
and agencies that administer a wide variety of 
programs and carry different sets of responsi
bilities. By the same token, the civil rights 
problems facing these departments and agen
cies are not all the same and the techniques 
necessary to meet them often vary· depending 
upon the kind of program the agency adminis
ters and the kind of civil rights law it carries 
out. Further, implementation of civil rights 
laws by these agencies has, by no means, been 
a total failure. Some agencies have had marked 
success in carrying out their civil rights re
sponsibilities. Some agencies have been suc
cessful in carrying out certain aspects of their 
responsibilities but unsuccessful in carrying 
out others. Nonetheless, the Commission's study 
has revealed a number of fundamental weak
nesses and inadequacies in civil rights compli
ance and enforcement that are common to most 
agencies, regardless of the programs they ad
minister or the civil rights laws they enforce . 
Among these shared weaknesses are: 

• Inadequate staff and other resources to 
conduct civil rights enforcement activ
ities with maximum effectiveness. 

• Lack of authority and subordinate sta
tus of agency civil rights officials. 

• Failure to define civil rights goals with 
sufficient specificity or breadth. 

• Failure to coordinate civil rights and 
substantive programs. 

• Undue emphasis on a passive role, such 
as reliance on receipt of complaints, in 
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carrying out civil rights compliance and 
enforcement responsibilities. 

• Undue emphasis on voluntary compli
ance and failure to make sufficient use 
of available sanctions to enforce civil 
rights laws. 

• Failure to provide adequate coordina
tion and direction to agencies having 
common civil rights responsibilities. 

• Failure to collect and utilize racial and 
ethnic data in planning and evaluating 
progress toward goals. 

Some of these weaknesses may be the re
sult of the trial-and-error efforts of agencies 
attempting in good faith to meet responsibili
ties in a relatively new area of concern. The 
Commission has made detailed findings and 
recommendations concerning each of the sub
ject areas examined in its report, suggesting 
ways in which agencies can strengthen exist
ing avenues of compliance and enforcement. 

Many of these weaknesses, however, also re
flect more deep-seated problems-problems of 
hostile bureaucracies that view civil rights as a 
threat to their prerogatives and programs, 
problems of inadequate or misordered priorities 
which cannot be resolved solely through modifi
cation of specific compliance and enforcement 
mechanisms. For example, the failure to make 
sufficient use of strong sanctions, such as fund 
termination and contract cancellation, is less 
a reflection of inadequate enforcement mech
anisms than it is the triumph of program bu
reaucrats in the artificial conflict between the 
exercise of program responsibilities and civil 
rights responsibilities. Rather than combining 
civil rights and substantive programs in a joint 
effort to achieve social and economic justice, in 
most agencies the two have been separated and 
civil rights programs have operated in isola
tion from those that provide substantive bene
fits. 

By the same token, the failure to provide 
sufficient resources for civil rights enforcement 
and the subordinate position in which civil 
rights officials are placed in agency hierarchies, 
undoubtedly are less a result of a lack of under
standing of what is necessary for effective 
civil rights enforcement than a reflection of the 
deeper problem of misordered agency priorities 
in which civil rights is relegated to a position 
of secondary importance. 

These problems suggest that more is needed 
than a strengthening and modification of com
pliance and enforcement mechanisms utilized 
by particul;;i,r agencies. They suggest that the 
most serious flaw in the Federal civil rights 
enforcement effort has been the failure to pro
vide overall direction and coordination-that 
the basic mechanisms that have been lacking 
have been those necessary to develop a cohesive, 
Governmentwide civil rights policy and to as
sure that this policy is faithfully carried out. 

In fact, a total civil rights policy has not been 
developed, nor have overall national civil rights 
goals and priorities been established to govern 
the component parts of the Federal civil rights 
effort. Agencies have operated independently 
with little recognition or understanding of what 
the Government's total civil rights program is 
or the role they should play in carrying it out. 
For the most part, they have been only dimly 
aware of their responsibilities in their own 
areas of concern. No substantial attempt has 
yet been made to coordinate the various civil 
rights laws and policies into a total, coordinated • 
Federal civil rights effort. The Commission also 
has addressed itself to this problem and has 
made recommendations to facilitate develop
ment of national civil rights goals and policies 
and to permit effective coordination of the en
tire civil rights program as well as its separate 
parts. 

This report has dealt primarily with prob
lems of structure and mechanism in the Gov
ernment's efforts to enforce civil rights laws. 
The Commission recognizes, however, that 
achievement of civil rights goals and the full 
exercise of equal rights by minority group 
members will involve more than adjustments 
in civil rights enforc~ment machinery. It will 
require dedication and resolve on the part of 
Government officials and the American people 
alike. The Commission's recommendations in 
this report are addressed only to ways in which 
the mechanisms of civil rights enforcement can 
be strengthened, not to ways in which national 
will and resolution can be inspirtid. 

In the Government, this is the responsibility' 
of each Cabinet Secretary or agency head, who 
must take the steps necessary to assure that 
his subordinates honor and support the princi
ple of equality. It also is the responsibility of 
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public and private groups-groups that labored 
hard and successfully to get civil rights laws 
passed, that pushed for needed Executive or
ders, and that won the crucial court decisions 
that established the principle of equality as 
basic constitutional doctrine. They must now 
undertake the more difficult task of seeing that 
these laws are faithfully and vigorously carried 
out. 

In the final analysis, achievement of civil 
rights goals depends on the quality of leader
ship exercised by the President in moving the 
Nation toward racial justice. The Commission 
is convinced that his example of courageous 
moral leadership can inspire the necessary will 
and determination, not only of the Federal of
ficials who serve under his direction, but of the 
American people as well. 
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LEGAL APPENDIX 

This appendix is in two parts. Part I exam
ines the constitutional obligation of Federal 
regulatory agencies to prohibit discriminatory 
practices by the industries and other private 
parties which they regulate. Part II discusses 
the similar duty which the same constitutional 
provisions impose upon Federal departments 
and agencies in administering programs of fed
erally insured and guaranteed loans. 

I. FEDERAL REGULATORY AGENCIES 
At present, many regulatory agencies are 

statutorily required to prohibit discrimination 
in the facilities or services provided by those 
under their jurisdiction.1 Under judicial inter-

1 The five regulatory agencies under consideration in 
this report all operate under statutes that prohibit 
discrimination in the facilities or services provided by 
the industries they regulate. Four of the five agencies 
have issued rules to that effect. Also significant is the 
obligation of the regulatory agencies to issue rules and 
regulations prohibiting discrimination in employment 
by the respective licensees, which has been largely 
ignored. 

The ICC has issued regulations prohibiting discrimi
nation in passenger service of interstate motor car
riers, 49 C.F.R. 1055.1-1055.3, and in passenger or 
terminal facilities of railroads and bus companies, 49 
C.F.R. 1055.4, 1055.5. The CAB, unlike the ICC, has not 
issued specific regulations barring discrimination by 
air carriers. Rather, the agency merely has informed 
each airline company of the agency's statutory pro
vision which prohibits discrimination in the operation 
of certified airlines. ·The FPC also has taken action to 
prevent discrimination in the use of recreational facil
ities provided at licensed hydroelectric projects. Under 
the authority of 16 U.S.C. 803(a) the FPC has called 
for the filing of recreational use plans as part of 
every application for major licenses. The FCC, al
though it has not issued regulations concerning the 
matter of discrimination in programing, has taken 
action along this line in individual cases. For example, 
on Feb. 27, 1970, the agency deferred action on renewing 
the radio and television licenses of 28 Atlant_a, Ga., 
stations. Finally, the FMC operates under a statute 
which prohibits discrimination, 46 U.S.C. sec. 815; yet, 

pretation of the fifth and 14th amendments, it 
also appears that the Constitution imposes a 
legal obligation upon Federal agencies to assure 
nondiscrimination in all aspects of the opera
tions of regulated industries and practices, in
cluding facilities, services, and employment 
practices. 

A. Parallel Requirements of the Fifth 
and 14th Amendments 

The 14th amendment provides, in part, that 
no State shall deny to any person the equal pro
tection of the laws. Federal courts have ruled 
that the due process clause of the fifth amend
ment imposes upon the Federal Government an 
equivalent prohibition against racial discrimi
nation. This principle was first enunciated 
clearly by the Supreme Court in 1954: 

The fifth amendment ... does not contain an equal 
protection clause as does the 14th amendment which 
applies only to the States. But the concepts of equal 
protection and due process, both stemming from our 
American ideal of fairness, are not mutually exclu
sive. The "equal protection of the laws" is a more 
explicit safeguard of prohibited unfairness than "due 
process of the law," and, therefore, we do not imply 
that the two are always interchangeable phrases. But, 
as this court has recognized, discrimination may be so 
unjustifiable as to be violative of due process.' 

Further, specifically with regard to racial 
discrimination, the Court said: 

In view of our decision that the Constitution pro
hibits the States from maintaining racially segregated 
public schools, it would be unthinkable that the same 
Constitution would impose a lesser duty on the Federal 
Government. We hold that racial segregation in the 
public schools of the District of Columbia is a denial 
of the due process of the law guaranteed by the fifth 
amendment to the Constitution.3 

unlike the other four agencies, the FMC has taken no 
steps of its own to carry out this prohibition. 

2 Bolling v. Sharpe, 347 U.S. 497, 499 (1954) .. 
0 Id. at 500. See also, Shapiro v. Thompson, 394 U.S. 

618, 641 (1969); Schneider v. Rusk, 377 U.S. 163, 168 
(1964); Hurd v. Hodge, 334 U.S. 24 (1948); and 
Bolton v. Harris, 395 F.2d 642, 644 (1968). 
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Thus, it seems clear that discriminatory prac
tices which, on the State level, violate the equal 
protection clause are also prohibited by the due 
process clause of the fifth amendment. Conse
quently, the Federal Government is bound by 
the substance of the 14th amendment equal 
protection mandate.4 

B. State Action Under the 
14th Amendment 

Although there must be some degree of State 
involvement in otherwise private conduct be
fore the 14th amendment is applicable, there is 
no requirement that the State directly sponsor 
an activity in order for the constitutional re
striction to apply. 

Court cases have delineated the type and 
amount of State involvement needed to consti-

. tute "State action". One of the most significant 
of these, Burton v. Wilmington Parking Au
thority,5 involved a restaurant in a building 
owned and operated by a State agency, which 
refused to serve black persons. In considering 
the question of how to determine the exist
ence of State action, the Court stated: "Only 
by sifting facts and weighing circumstances can 
the nonobvious involvement of the State in pri
vate conduct be attributed its true signifi
cance." 6 

In Burton, a State agency owned and oper
ated the building, and had leased the space for 
the restaurant. There was no nondiscrimination 
provision in the lease, and the court found that: 

The State has so far insinuated itself into a position 
of interdependence with Eagle that it must be rec
ognized as a joint participant in the challenged 
activity, which, on that account, cannot be considered 
to have been so "purely private" as to fall without the 
scope of the 14th amendment.1 

The plaintiffs in Simkins v. Moses H. Gone 

• See: 2 Am. Jur. 2d sec. 193 Administrative Law 
(at 25-26): "While the fifth amendment contains no 
equal protection clause and restrains only such dis
criminatory acts of the executive as amount to a 
denial of due process, in the exercise of every State 
power emanating from the people there enters the 
constitutional command of equal protection of the 
laws, which means equal rights for all similarly 
situated ...." 

0 365 U.S. 715 (1961). 
•Id.at 722. 
1 Id. at 725. 

Memorial Hospital 8 were black physicians, den
tists, and patients who sued two private hos
pitals for denying staff privileges to black doc
tors and denying or limiting admission to black 
patients. Each hospital had received substan
tial sums of Federal funds. The court of ap
peals approached the case in terms the Supreme 
Court had outlined in Burton: 

In our view the initial question is, rather, whether 
the state or the Federal Government, or both, have 
become so involved in the conduct of these otherwise 
private bodies that their a.ctivities are also the activities 
of these governments and performed under their aegis 
without the private body necessarily becoming either 
their instrumentality or their agent in a strict sense.• 

In holding that the necessary amount of State 
participation, "in the broad sense, including 
Federal," 10 was present, the court relied upon 
more than involvement through substantial 
amounts of Federal funds. The distribution of 
Hill Burton grants was pursuant to a publicly 
made survey of all health needs within the 
State. The hospitals participated because of 
the assessment of the public need. This partici
pation subjected them "to an elaborate and in
tricate pattern of governmental regulations, 
both State and Federal . . . ." 11 

In addition to cases, such as Burton and Sim
kins, which have determined the existence of 
State action on the basis of State involvement, 
another approach which courts have taken is 
to decide whether or not the function at issue 
is a municipal one. Thus, in Marsh v. Alabama,12 

the 14th amendment was held to apply to a 
privately owned "company town" on the 
grounds that it was a municipality to the same 
extent as is a "public" town. 

Similarly, delegation of part of the electoral 
process to a private group does not exempt that 
group from 14th amendment limitations.13 A 
park managed by private trustees "for whites 
only", which previously had been a city park 
for many years, was held to be in violation of 
the 14th amendment's provision against racial 
discrimination.14 In so ruling, the Supreme 

• 323 F.2d 959 (4th Cir. 1963) (en bane), cert. 
denied, 376 U.S. 938 (1964). 

0 323 F. 2d at 966. 
' 
0 Id. at 967. 

11 Id. at 964. 
12 326 U.S. 501 (1946). 
"Smith v. Alright, 321 U.S. 649 (1944). 
u Evans v. Newton, 382 U.S. 296 (1966). 
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Court considered both the past history of the 
park, and the fact that the service rendered 
"... even by a private park of this character 
is municipal in nature." 15 The Court concluded 
that: "the public character of this park requires 
that it be treated as a public institution subject 
to the command of the 14th amendment regard
less of who now has title under State law." 16 

The duty of nondiscrimination under the 14th 
amendment thus is imposed not only upon 
State-owned and operated activities and facili
ties, but upon those enterprises which perform 
an essentially public function or with which the 
State has some measure of involvement or in
terdependence. 

C. Applicability of Constitutional 
Requirements of Nondiscrimination to 

Regulatory Agencies 

By virtue of their close involvement with and 
control over the activities of the private entities 
with which they deal, Federal regulatory agen
cies fall within the ambit of the fifth amend
ment due process requirement and are prohib
ited from permitting discrimination in their 
fields of regulation. Furthermore, many of the 
areas subject to Federal regulation, both be
cause of their nature and the amount of Fed
eral assistance they receive, are virtually pub
lic in nature. This clarifies even further the 
applicability of the fifth amendment to the reg
ulated practices. 

In 1952, the Supreme Court ruled that a pri
vately owned transit corporation and a pri
vately owned communications corporation 
which were regulated by a federally created 
commission were subject to the due process re
quirements of the fifth amendment.11 

The Court imposed this constitutional obli
gation on the basis,of the "sufficiently close re
lation between the Federal Government and 
the . . . service." 18 

In finding this relation we do not rely on the mere 
fact that Capital Transit operates a public utility on 
the streets of the District of Columbia under authority 
of Congress. Nor do we rely upon the fact that, by 
reason of such Federal authorization, Capital Transit 

"'Id. at 301. 
'" Id. at 302. 
11 Public Utilities Commission v. Pollak, 343 U.S. 451 

(1952). 
,. Id. -at 462. 

now enjoys a substantial monopoly of street railway 
and bus transportation in the District of Columbia. We 
do, however, recognize that Capital Transit operates 
its service under the regulatory supervision of the 
Public Utilities Commission of the District of Columbia 
which is an agency authorized by Congress. We rely 
particularly upon the fact that that agency, pursuant 
to protests against the radio program, ordered an in~ 
vestigation of it and, after formal public hearings, 
ordered its investigation dismissed on the ground that 
the public safety, comfort, and convenience were not 
impaired thereby.'0 

The Public Utilities Commission in Pollak 
had no more extensive involvement with its 
regulated companies than do Federal regulatory 
agencies, and it had not acted extraordinarily 
in that case. 

In exercising their statutory mandates,20 

the Federal agencies have maintained extensive 
control over their respective industries. They 
issue them licenses or certificates of authority 
and require the industries to follow strict rules 
and regulations; In exchange, the industries 
enjoy an exclusive right to use part of the pub
lic domain. Often they receive Government sub
sidies for their operations and are free from 
outside competition. As a result, it has become 
well established that a licensee is a "trustee" 
for the public.21 

,. Id. 
20 The Federal Communications Commission was 

created by the Communications Act of 1934 (47 U.S.C. 
secs. 151-609). The Federal Power Commission operates 
under the Federal Power Act as amended (16 U.S.C. 
sec. 791a et seq.) and the Natural Gas Act was 
amended (15 U.S.C. secs. 717-717w). The Civil Aero
nautics Board was established under the Civil Aero
nautics Act of 1938 as amended ( 49 U.S.C. sec. 1301 
et seq.). The Interstate Commerce Commission was 
created by the Interstate Commerce Act of 1887 (49 
U.S.C. secs. 1-22, 25-27). The Federal Maritime Com
mission was established by Reorganization Plan 7, 
effective Aug. 12, 1961 (75 Stat. 840). 

21 Office of Communication of United Church of Christ 
v. FCC, 359 F.2d 994 (D.C., 1966) in which now Chief 
Justice Warren Burger said (at 1003): 

"A broadcaster seeks and is granted the free and 
exclusive use of a limited and valuable part of the 
public domain; when he accepts that franchise it is 
burdened by enforceable public obligations. A news
paper can be operated at the whim or caprice of its 
owners; a broadcast station cannot. After nearly five 
decades of operation the broadcast industry does -not 
seem to have grasped the single fact that a broadcast 
license is a public trust subject to termination for 
breach of duty." 

See also, Television Corp. of Michigan v. FCC, 294 
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A -Feading of the agencies' statutory respon-' 
sibilities and citation to a few regulations 
passed ·under their rulemaking powers indicates 
a substantial degree of agency involvement in 
the activities. of the industries they oversee.22 

F. 2d 730, 733-34 (1961); McIntire v. William Penn 
Br~adcasting Co., 151 F. 2d. 597, 599 (1945), 

°" An examination of the statutory duties of the FPC, 
ICC and CAB illustrate the extensive involvement 
which regulatory agencies have with their areas of 
regulation. 

Under 'its statutory authority the Federal Power 
Commission (1) issues certificates authorizing natural 
gas pipelines to' construct, extend, acquire or operate 
transportation and storage :facilities for the_ transporta
tion of natural gas in interstate commerce and for the 
sale_ of natural g~s in interstte commerce for resale; 
(2) investigates the need for and, when appropriate, 
directs pipelines to sell natural gas to local distri
butors, investigates and regulates the rates', charges, 
and services for- natural gas transported or sold for 
resale in interstate commerce; (3) autq.orizes abandon
ment of facilities or discont_inuance of servic~ subject 
to Commission jurisdiction; ( 4) p_romulgates and en
forces a uniform system of accounting to assure that 
natural gas pipelines accurately report their financial 
position; (5) assur_es nondiscriminatory transportation 
and purchase of gas in submerged lands of the Outer 
Continental Shelf; (6) regulates the rates and services 
of public utilities selling electricity in interstate com
merce at wholesale; (7) issues and administers permits 
and licenses for the planning construction, and opera
tion of nonfederal hydroelectric projects on waters or 
lands subject to Federal jurisdiction; (8) promulgates 
and enforces a uniform system of accounting for inter
state public utilities; (9) regulates certain issuance 
sales of securities by electric public utilities; (10) 
regulates the merger or consolidation of electric public 
utilities and their disposition or acquisition of electric 
facilities; (11) reviews and approves proposed rates 
for the sale of electric power from certain Federal and 
international hydroelectric projects; and (12) author
izes the exportation of- electricity and natural gas to a 
foreign country and issues permits for maintaining 
facilitie& at international borders for their transmission. 
Under its rulemaking and regulatory powers, the 
Federal Power Commission has required tne develop
ment of recreational facilities by its licensees, and 
provision for use of such facilities on a nondiscrim
inatory basis. The Commission has also insisted on 
regulatory safety inspections of facilities. Most other 
regulations detail the proper forms to use when sub
mitting applications· and other requests, or set forth 
the exact accounting procedures to be followed. 

The Interstate Commission Commission regulates 
railroads, motor carriers, water carriers, and freight 
forwarders. Under its statutory authority, the Com
mission passes upon virtually every important economic 
policy of the industries it overseas. For example, 
the Commission is authorized (1) to adjust rates and 

Although the extent and kind .of this- Federal 
regulatory .activity varies from • agency to 
agency-, several common categories of regula.:. 
tion emerge. Thus,, most issue- licenses or cer
tificates of public convenience and necessity 
exercise a ratemaking function, re·quire ap
proval for changes in ownership or mergers, 
enforce standardized reporting and accountirig
practices, and require certain standards of 
safety and quality in the delivery of the indus
try's service or' product. 

routes for motor carriers and freight forwarders; 
(2) to esfablish joint rates and routes; (3) to pass 
upon the extension or abandonment of any line; (4) 
to prescribe the form for posting, publishing, and filing 
schedules; (5) to approve agreements between carriers 
relating to pooling and division of traffic, service, or 
earnings; (6) to approve' the issuance of securities by 
the carriers and the modification. of railroad financial 
structures; (7) to require detailed reports and a uni
form system of accounting; and (8) to require safety 
devices and systems. Under its rulemaking powers, the 
Commission has filled three volumes of the Code of 
Federal Regulations 49 CFR pts. 1000-1339 (1970). 
Most of these rules amplify and detail tq.e procedures 
and requirements authorized in the statute. For ex
a~ple, instructions to railroad companies on maint?-in
ing accounts cover 825 separate items. Other regula
tion·s concern more specialized ·matters such as use of 
super-highways by motor carriers, special or chartered 
parties, nondiscrimination in services and facilities of 
interstate common carriers, surety bonqs and policies 
of insurance, and transportation of household goods. 

Under its statutory authority the Civil Aeronautics 
Board acts primarily as an economic regulator of 
the airline industry. The Board issues licenses or 
certificates of public convenience and necessity en
abling air carriers to engage in air transportation. 
The Board retains the power to alter, suspend, or 
revoke these certificates, and no carrier may abandon 
any route granted without Board approval. It has 
special authority to provide for the carriage of mail. 
The CAB must pass upon changes in rates charged 
by the industry for the transportation of persons, 
property, and mail. The Board also regulates the in
dustry's accounting and reporting procedures, changes 
in ownership of a particular airline, the grant of any 
loan or financial aid by the Government, and the 
method of competition adopted by air carriers. There 
is even broad authority to investigate the management 
of the business of any air carrier. The CAB, under its 
rulemaking authority, has extended its power over 
the airline industry to include such diverse subjects as 
charter trips and special services, realistic flight 
scheduling, a uniform system of accounts and reports, 
nondiscrimination in federally assisted programs ad
ministered by the Board, and visual in-flight entertain
ment and service of alcoholic beverages. 
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• It can be safely asserted that while the 'in
dustries remain largely in private hands and 
management retains many prerogatives, the 
economic regulatory power of the agencies is, 
in theory, sufficient to control the ability of any 
particular company to survive. The pervasive 
presence of the agency in the most vital eco
nomic matters which a company must face
profit margin, ability to borrow, issue stock, 
and merger--cannot be denied and should sat
isfy any test based on sufficiency of contacts. 

Analysis of the • relationship between the 
agencies and the regulated industries to deter
mine the substantiality of the former's involve
ment with the latter represents one approach 
to establishing a constitutional duty on the part 
of the agencies to enforce and the industries to 
follow nondiscriminatory practices. Another 
approach would turn from an examination of 
the contacts between agency and industry and 
instead would focus on the failure of the agency 
to issue nondiscriminatory practice rules. It can 
be argued that whatever the contacts between 
agencies and industries, the agencies must ex
ercise their power to issue such rules because 
failure to do so involves them in discriminatory 
practices through inaction. One of the key fac
tors in Burton was the State's failure to in
clude a nondiscrimination clause in the lease. 
The Court condemned this failure: "[b]y its 
inaction, . . . the State has . . . made it
self a party to the refusal of service." 23 In an
other context, a district court has held a State 
contracting authority responsible for insuring 
nondiscrimination by those awarded contracts: 
" [W] here a state . . . undertakes to perform 
essential government functions with the aid of 
private persons it cannot avoid the responsibil
ities imposed on it by the 14th amendment by 
merely ignoring or failing to perform them;'' 2

• 

In the case of Federal agencies and regulated 
industries it can he argued that the agencies 
are under an affirmative duty to end. any dis
criminatory practices (including employment) 
of their own and that this obligation extends to 
all who deal with the agency whether the rela
tionship. be grantee, contractor, or regulated 
licensee. When the agency undertakes the es
sentially governmental function of regulation, 

•• 365 U.S. at 725. 
"Ethridge v. Rhodes, 268 F. Supp. 83, 87 (S.D: 

Ohio 1967). 

it .cannot _fail to impose nondiscriminatory rules 
on the private parties who come within its 
jurisdiction. 

It is important to note that at least one Fed
eral administrative agency has taken the posi
tion that it is not only prohibited from 
discriminating on the basis of race, but also 
from sanctioning such discrimination.25 

In addition, on July 5, 1968, upon the recom
mendation of the United Church of Christ, the 
U.S. Civil Rights Commission, and others, the 
Federal Communications Commission issued a 
policy statement prohibiting employment dis
crim'inatidn in the broadcasting industry.'26 

The FCC policy statement was adopted as a 
ruie on June 4, 1969. The rule currently applies 
only to broadcasters' and it remains for the FCC 
to issue a similar rule for common carriers.27 

Likewise, other regulatory agencies have yet to 
issue such a policy statement or rule. 

Based on this analysis of the constitutional 
prohibitions against racial discrimination con
tained in the fifth and 14th amendments, it 
appears that Federal regulatory agencies are 
so closely involved in the practices of the pri
vate entities within their jurisdiction as to 
bring such practices within the scope of the 
fifth amendment. These agencies are therefore 
constitutionally required to make efforts to as
sure nondiscrimination in the fields they regu
late. 

25 The National Labor Relations Board has re
scinded the certification as bargaining representative 
under the National Labor Relations Act of labor unions 
which have engaged in racial discrimination. Holding 
that it was c~nstitutionally required to take this action, 
the Board stated: 

"Specifically, we hold that the Board cannot validly 
render aid under section 9 of the act to a labor 
organization which discriminates racially when acting 
as a statutory bargaining representative." 

Independent Metal Workers Union, Local No. 1, 147 
NLRB 1573, 1577 (1964). 

.. See fuller discussion in text, supra.
21 In addition to the rule prohibiting employment 

:discrimination by broadcasting stations, the FCC 
adopted on Nov. 19, 1969, a "Notice of Proposed Rule
making," stating that its policy prohibiting employment 
discrimination would also be extended to the common 
carrier!! (telephone and telegraph companies). The 
FCC statement indicated that the same considerations 
of public policy which prompted its rule regarding 
broadcasters were applicable to common carriers sub
ject to their jurisdiction. As of April 1970, the policy 
statement had not yet been adopted. 
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II. PROGRAMS OF INSURANCE AND 
GUARANTEE 

Just as the Constitution imposes a: duty on 
Federal regulatory agencies to assure nondis
crimination, so it obligates the Federal Govern
ment not to permit discrimination through its 
programs of insured and guaranteed loans. The 
standards of nondiscrimination imposed upon 
the Federal Government by the fifth and 14th 
amendments are applicable in any situation in 
which there is a sufficient link bet";een the Gov
ernment and the "private" activity. With pro
grams of insured and guaranteed loans, the ex
tent of Federal involvement with the private 
sector is less readily apparent than it is in the 
case of regulatory agencies. Yet it is extensive 
enough to bring these programs within the am
bit of the fifth amendment, under the reason
ing of Burton and Bolling v. Sharpe. 

The Federal Government administers a large 
number of programs in which the form of as
sistance is insurance and guarantee of loans 
obtained from private lenders. Unlike grant 
programs, the beneficiary does not receive Fed
eral financial aid. Rather, he obtains a loan 
from a private lender, which is guaranteed 
against loss by the Federal agency administer
ing the program. The agencies issue regulations 
and guidelines which determine eligibility for 
programs of insured and guaranteed loans, and 
they also have the authority to approve or re
ject individual applications. 

The best known of these programs are in
sured and guaranteed loans for home owner
ship, administered by the Federal Housing Ad
ministration and the Veterans Administration. 
However, there are a multiplicity of others, 
most of which are under the directi9n of five 
departments and three independent agencies. 28 

The financial involvement of the Federal Gov
ernment in these programs is substantial. The 
value of all loans insured or guaranteed will 
amount to approximately $40 billion in 1971.29 

The total value of all Government insured and 
guaranteed loans outstanding is approximately 

'" Departments of Agriculture (FMHA); Commerce 
(EDA and FMA); Health, Education, and Welfare, 
Housing and Urban Development; Interior; Veterans 
Administration; Small Business Administration; and 
Export-Import Bank. 

'° The Budget of the United States Government, 1971 
Special Analyses. (1970) at 69. 

$145 billion.30 The Federal Government also 
plays a major role in the areas in which it pro
vides insurance and guarantees through the 
criteria it establishes for eligibility for an in
sured loan, and through the conditions it im
poses upon the beneficiary (the recipient of 
the loan) and the intermediary (the lending 
institution). Finally, these Federal programs 
have a significant impact upon the social and 
economic development of the country, just as 
regulatory agencies help shape the industries 
within their jurisdiction. 

The programs of insurance and guarantee in 
the field of housing are an excellent example of 
the close involvement between the administer
ing agency and the area of the private sector 
which it services.31 The individual home loans 
insured by FHA and VA 32 enable persons to 
buy houses who might otherwise be unable to 
do so, since loans are for a long period of time, 
reducing the amount of monthly payments. 
Also, banks are more willing to make loans if 
the risk of nonpayment is removed. Finally, 
these programs encourage housing construc
tion, since builders are more sure of finding a 
market for their houses. 

In addition to insuring loans, the FHA is in
volved in the planning and construction of both 
single family and multifamily projects in con
nection with approval of an insured loan. 
Typically, the FHA requires the execution of a 
regulatory agreement in which the owner
mortgagor acknowledges that he will "comply 
with the requirements of the National Housing 
Act and the regulations adopted by the Com
missioner pursuant thereto." 33 

00 Id. at 78. 
31 A Federal district court described the role of 

Government insurance and guarantees as follows: 
"The involvement of the Government (through FHA 

and VA) in the construction of a housing community 
. . . consists of a guarantee to various banks and 
lending institutions that money advanced by them to 
purchasers of individual properties will be repaid, 
incidental to which guarantee and for the purpose of 
minimizing the risk of loss to the Government is the 
prescribing of the conditions upon which the Govern
ment will undertake to guarantee the loans." 

Johnson v. Levitt & Sons, Inc., 131 F. Supp. 114, 116 
(E.D. Pa. 1955). 

• 
2 12 U.S.C. sec. 1709, 38 U.S.C. secs. 1810, 1814. The 

Farmers Home Administration administers a similar 
program in rural areas, 42 U.S.C. secs. 1484, 1487. 

03 FHA Form No. 2466 (rev. Feb. 1963). 
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For both single and multifamily projects the 
Commissioner has established standards re
garding such matters as planning, construction, 
heating, plumbing and sanitation, electricity, 
and site improvements. Consequently, from the 
inception of these projects, through their con
struction and continuing into their operation, 
the FHA is not only involved, but exercises sub
stantial control. 

Many of the programs of insurance and 
guarantee in areas other than housing give the 
Federal Government an influential role. The 
existence of insurance and guarantees spurs 
development, whereas lack of them can make 
development more costly and, therefore, slower. 

The Farmers Home Administration of the 
Department of Agriculture administers pro
grams of insurance and guarantee for such 
diverse projects as the acquisition and develop
ment of grazing land, soil and water conserva
tion, and the development of recreational 
facilities.34 For all of these, the recipient must 
make monthly progress reports to the FMHA 
county supervisor for the first year after he 
has received the insured loan, and submit books 
for an annual audit in following years.35 

The Department of Health, Education, and 
Welfare insures student loans or postsecondary 
education under the Higher Education Act of 
1965.36 In 1969, more than 780,000 such loans, 
valued at approximately $60 million were 
made.37 In connection with these insured loans, 
HEW requires that educational institutions 
compile semi-annual reports on the status of 
students who have received such loans, and 
that participating lending institutions submit 
quarterly reports of the loans outstanding un
der the program.38 Thus, HEW assumes a mon
itoring function over both the participating 

"7 U.S.C. sec. 1926. 
""OEO Catalog of Federal Domestic Assistance 

(1970) secs. 10.408, 10.409, 10.412. 
"20 U.S.C. sec. 1071. 
"'.The Budget of the United States Government, 1971. 

Appendix. 426-27. 
38 OEO Catalog, supra n. 35, sec. 13.460. 

student's activity and the financial institution. 
The program, as indicated by its volume, en
ables many persons to go to college who would 
not otherwise be able to do so. 

A final illustration of the significance of pro
grams of insurance and guarantee are those 
administered by the Small Business Adminis
tration. The insurance and guarantee of loans 
for rental of property, J)urchase of equipment, 
working capital, and the general needs of low
income businesses 39 serve to keep this part of 
the economy viable. . 

Thus, programs of insurance and guarantee 
involve the Federal Government in a number 
of significant ways with the lending institution 
and the loan recipient. In all instances, the ad
ministering agency exercises control over the 
intermediary and beneficiary of the program, 
in the form of preaward conditions, periodic 
reports, and audits. No program of insurance 
or guarantee involves only a financial commit
ment by the Federal Government. Rather, there 
is always some control over the purpose and 
quality of the project for which the loan is used. 
Furthermore, programs of insurance and guar
antee have been a major stimulus to areas such 
as housing construction, development of rural 
areas, private entrepreneurship, and higher ed
ucation. They have had a direct impact on 
American economic and social development. 

This involvement of the Federal Government 
is extensive enough to make applicable the fifth 
amendment's prohibition against discrimination 
in any aspect of a program of insurance or 
guarantee, under judicial interpretation of this 
constitutional provision. Following the reason
ing of the Court in Burton that a State cannot 
abdicate its responsibility to guarantee nondis
crimination by ignoring that duty,40 it is clear 
that Federal agencies are under an obligation 
to assure nondiscrimination by intei:mediaries 
or beneficiaries in connection with programs 
of insurance and guarantee. 

,. 15 U.S.C. secs. 636, 687, 692-94; 42 U.S.C. secs. 
2901, 2902, 2905, and 2906. 

40 See note 23, supra. 
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• INDEX 

Citations marked with asterisk indicate introductory, summary, or appendix materials. 

-A-
ACLU. see American Civil Liberties Union. 
AID. see Agency for International Develop

ment. 
APANY. see Association of Personnel Agencies 

of New York. 
ASCS. see Agricultural Stabilization and Con

servation Service. 
ACHIEVING and monitoring compliance, 213-

233. 
ACTION grants, LEAA, 188. 
ACTIVITIES of the Cabinet Committee, 319-

320. 
ADMINISTRATION and enforcement of Fed

eral fair housing law, 145-150. 
ADMINISTRATIVE hearings, termination, 

236. 
ADMINISTRATIVE procedures act of 1946, 

236. 
ADVANCEMENT and upgrading, 29-32. 
ADVERTISING, housing deception, 293-294. 

HUD campaign, 151. 
Justice Dept. campaign, 323. 

ADVISORY Council on Executive Organiza
tion, 330. 

ADVISORY Council on Federal Reports, 329. 
ADVISORY Council on Spanish Speaking 

Americans, 319. 
AFFIRMATIVE action, 24, 35, 46, 60. 

definition, 51, 346. 
DSA, 71. 
EEOC, 86-87, 112. 

AFFIRMATIVE nondiscrimination, 158-159. 
AGENCIES' procedural requirements for se

curing assurances, 214-215. 
AGENCIES with minor Title VI programs, 

205-206. 
AGENCY counseling system, 38. 
AGENCY for International Development, 79. 
AGGRIEVED classes, 97-98. 
AGRICULTURAL services, 15-16. 

AGRICULTURAL Stabilization and Conserva
tion Service, 16, 257. 
complaint procedures, 261. 
Conservation program, 258-259. 
information channels, 260. • 

AGRICULTURE Department. see Department 
of Agriculture. 

AID to Families with Dependent Children, 2, 
180. 

AIRPORTS, FAA compliance reviews, 224. 
AIR traffic controllers, 12. 
AIRCRAFT industry, employment discrimina

tion, 13. 
ALABAMA, Cooperative Extension Service, 

16,248. 
Dept. of Pensions, 244. 
employment discrimination, 12-13. 
Federal Merit Standards, 122. 
Personnel Administration, 12. 
public park segregation, 17. 
school desegregation, 15. 

ALABAMA Power Co., 44, 83, 269-270. 
ALASKA disadvantaged natives, 29. 
ALBUQUERQUE Conference on Job Discrim-

ination (1966), 97. 
ALEXANDER, Clifford, 89, 96,110,115. 
Allen v. Mississippi Commission on Law En-

forcement (No. 4487, S.D. Miss.) 193. 
ALLEN-BRADLEY, 68-69. 
AMERICAN Can Co., 13, 44. 
AMERICAN Chinchilla Corp., 290. 
AMERICAN Civil Liberties Union, 40. 
AMERICAN Federation of Labor-Congress of 

Industrial Organizations, 65-66. 
AMERICA Indians, 1, 16. 

Civil Rights Division, 322-323. 
compliance and enforcement, 357. 
DoD, 77-78. 
Federal employment, 345. 
general findings, 344. 
rights staffs, 210. 
Justice Dept., 348. 

372 



AMERICAN Legion, The, 193-194. 
AMERICAN Red Cross, 193-194. : 
ANTITRUST Division (Justice Dept.), 321-

322. 
ANTITRUST laws, FTC, 296-297, 352-353. 

mergers,297-298. 
APARTMEN.T houses, 140-141. 
APPEALS procedure, EEOC, 100. 
APPRENTICESHIP, EEO-2 system, 117. 
"AREA construction plans/' 126. 
AREAS of possible discrimination, loan pro

grams, 251-252. 
ARITHMETIC. see Quantitati:ve ability. 
ARMED Forces. 

housing officers, 173-17_4. 
--, summary, 178. 
mandatory feedback system, 17 4. 
off-base housing discrimination, 162, 172-

173. 
Off-Base Housing Coordinating Office, 174-

175. 
reports of discrimination, 173, 17 4. 
school discrimination, 15. 
Subcabinet Group on Civil ·Rights, 332. 
White House staff, 336. 

ASSISTANT Attorney General for Civil 
Rights, 240-241. 

ASSISTANT Director for Management 
(HEW) 209. 

ASSISTANT General Counsel for Civil Right~ 
(HEW), 206. 

ASSISTANT Regional Administrator for 
Equal Opportunity (HUD) 144, 146-147, 
199,229. 

ASSISTANT Secretary for Equal Opportunity 
(HUD), 144, 145, 147, 150-151, 153, 154, 
157, 197, 198, 199. 
housing summary, 176. 
Title VI personnel, 206-207. 

ASSISTANT Secretary for Housing Produc
tion and Mortgage Credit (HUD), 156. 

ASSISTANT Secretary for Manpower (Labor 
Dept.), 204, 235. 

ASSISTANT Secretary for Mortgage Credit 
(HUD), 153-154. 

ASSISTANT Secretary of Defense (Installa
tions and Logistics), 17 4. 

ASSISTANT to the Secretary for Civil Rights 
(Agriculture Dept.), 201. 

ASSISTED Programs Division (HUD), 146 
147. 

ASSOCIATION of Personnel Agencies of New 
York, 115. 

ASSURANCES, 213-215. 
ATLANTA, Georgia. 

broadcast licenses, 285, 292. 
CRS regional offices, 311. 
HEW civil rights training, 211. 

ATOMIC Energy Commission, civil rights of
fici.als, 207. 
Justice Dept. coordination of 

Title VI programs, 247-248. 
ATTORNEY General of U.S. 

advisor on civil rights, 243. 
authority, 353-354. 
Cabinet Committee on Opportunity for the 

Spanish-Speaking, 319. 
civil rights policy, 320. 
compliance recommendations, 360. 
coordination responsibilities, 240. 
c9ordinators' meetings, 245. 
CRS, 311-312. 
equal opportunity goals for- Title VI agencies, 

246. 
Jones v. Mayer and Co., 324. 
lawsuits, 7,238. 
leader of Federal civil rights effort, 324-326. 
Presidential advisor, 335, 354. 

ATTORNEY General's Guideline on deferral 
assistance, 245. 

ATTORNEYS, Title VI implementation, 248. 
AUDITORS. see Bank examiners. 
AUSTIN, Texas, EDA regional office, 207. 
AUTOMATIC data processing, CSC, 40. 

insurance programs, 256. 

-B-
BART. see Bay Area Rapid Transit. 
BIA. see Bureau of Indian Affairs. 
BOR. see Bureau of Outdoor Recreation. 
B&P Motor Express, 68-69. 
"BALANCED representation," LEAA guide

lines, 192. 
BANK examiners, FHLBB policy, 167-168. 

housing summary, 177. 
mortgage lending, 169. 

BANKS 
civil rights policy, 359-360. 
EEOC hearings, 116. 
E.O. 11246, 3. 
mortgage loans, 350. 
Treasury funds, 63. 
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BARRIOS, grants to, 319. 
problems, El Paso Conference, 316-31:7. 

BASE commanders (Armed Forces), 172, 173. 
BAY Area Rapid Transit system, 11, 43, 54. 
BELLAMY, Alabama, American Can Co., 44. 
BEMIS Co., Inc. 68-69. 
BEMUS Paper Company, 301. 
BENEFICIARIES, Federal assistance, Title 

VI, 185-186. 
Loan programs, 254-255. 

BERZAK, William P., 38. 
BETHLEHEM Steel Corporation, 68-'69, 301. 
BILATERAL coordination, EEOC and OFCC, 

126--127. 
BIRMINGHAM, Alabama, Alabama Power 

Co., 44. 
protests (1963), 1. 

BLACKS. see Negroes. 
BLOCK grants, LEAA, 188. 
BLOCKBUSTING, 141. 

proof of, 161. 
Title VIII, 161. 

BOARD of Appeals and Review (CSC), 38. 
BOARD of Governors, Federal Reserve Sys

tem, 166, 168. 
housing summary, 177. 
staff resources, 169. 

BOB Jones University, HEW debarment, 273. 
BOGALUSA, Louisiana, Crown Zellerbach pa

per mill, i21. 
segregated public housing, 162. 

Bolling v. Sharpe (347 U.S. 497, 499, 1954), 
365,370. 

BOSTON, Massachusetts, building trades 
employment, 13. 
WHDH-TV, 281. 

BROADCASTING industry, 352. 
Atlanta, Ga., 286,292. 
FCC policy statement, 369. 
influence on other industries, 273. 
licenses, 280-281. 
minority group members, 271. 
minority group ownership and operation, 
280-282. 
purchase price of stations, 281. 

BROWN, William H., III, 95-96, 98, 103-104, 
116,269. 

Brown v. Board of Education of Topeka (347 
U.S.483,1954),11. 

BUDGET and accounting act of 1921, 326-327. 
BUDGET Bureau. see Bureau of the Budget; 

also Office of Management and Budget. 

BUREAU of Economics (FTC), 294. 
BUREAU of Indian Affairs, 28-29. 
BUREAU of Inspections (CSC), 35, 36, 113, 

133,413. 
BUREAU of Labor Statistics (Labor Dept.), 

transport industry, 270. 
BUREAU of Outdoor Recreation (Interior 

Dept.), 17. 
Civil rights personnel, 204. 
compliance reporting system, 217. 
compliance review system, 224-225. 
informing beneficiaries of rights, 232-233. 
nondiscrimination assurances, 215. 

BUREAU of Policies and Standards (CSC), 
27. 

BUREAU of Recruiting and Examining 
(CSC), 42. 

BUREAU of the Budget, 8, 326-330, 330-331, 
354. 
agency compliance staffs, 78. 
agency Title VI officials, 244. 
agency training programs, 33. 
civil rights policy, 306--307, 338-339. 
data collection, 149. 
disadvantaged veterans, 249. 
evaluating compliance forms, 244. 
FCC, 274. 
Federal Executive Boards, 307-308. 
Federal Regional Councils, 309. 
mortgage lending, 169. 
Presidential advisor, 335. 
specific coordination, 8. 
task force on uniform regulations, 

Title VI, 181. 
Title VI compliance forms, 247-248. 
VA racial data, 164. 
White House staff, 337. 
worker trainees, 28. 

BUREAU of the Census (Commerce Dept.), 
317, 340-341. 
discrimination, 19. 
"We, the Mexican Americans," 320. 

BUREAU of Training (CSC), 33. 
BUREAUCRACY, conclusions, 362. 

President's leadership, 331-332. 
BURLESON, Albert S., 19. 
BURLINGTON Industries, 73. 
B'lf,rton v. Wilmington Parking Authority (365 

U.S. 715, 725, 1961), 253, 366, 369, 370, 371. 
BUSINESS 

Advisory Council on Federal Reports, 329. 
business entities, definition, 187-188. 
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BUSINESS (cont'd.) 
corporate-wide review, 81. 
franchises, 353. 

BUSINESS entrepreneurship, loan programs, 
251. 

-C-
CAB. see Civil Aeronautics Board. 
CAP. see Community Action Program. 
CCC. see Civilian Conservation Corps. 
CEP. see Concentrated Employment Program. 
CRLA. see California Rural Legal Assistance. 
CRS. see Community Relations Service. 
CABINET. see President of the U.S. 
CABINET Committee on Opportunity for the 

Spanish-Speaking, 315-320, 340-341, 353. 
and CRS, 315. 
civil rights policy, 306, 338. 
coordination responsibilities, 9. 

CALIFANO, Joseph A. Jr., 324. 
CALIFORNIA Rural Legal Assistance, 300-

301. 
CASTILLO, Martin, 290-291, 292. 
CATHOLIC War Veterans, 193-194. 
CENSUS Bureau. see Bureau of the Census. 
Central Office Coordinator (HUD), 154. 
CHEETAH Charter Bus Service Co., Inc., 280. 
CHICAGO, Illinois. 

CRS regional offices, 311. 
investigation delays, 158. 
Robert Taylor Homes, 14. 
segregated public housing, 162. 

CHICAGO Plan, 65-66. 
CHICAGO Regional Office (HUD), 232. 
CHICANOS. see Mexican Americans. 
CHIEF of Employment Litigation Section, 

Civil Rights Division, 241. 
CHILDREN. see Aid to Families with De

pendent Children; also_Y,outh-.:--
CHRYSLER Corpgratio:g,-Fenton, Missouri, 

12. 
CHRYSLER Truck Assembly Plant, St. Louis, 

Missouri, 44. 
CITIES. see Urban problems. 
"CITIES Officer" (HUD), 82. 
CIVIL Aeronautics Board, 7, 352, 361. 

affirmative action, 290. 
complaints, 286-287. 
potential role, 275-277. 
powers, 276-277. 
responsibility, 267-269, 284. 

CIVIL disturbances, CRS and LEAA, 311-312, 
314. 
in North, 322. 

CIVIL Division (Justice Dept.), 162. 
CIVIL rights act of 1866, 3-4, 5. 
CIVIL rights act of 1964. 

coordination, 239. 
hospitals, 11. 
President's Council on Equal Opportunity, 

333, 342-343. 
public accomodations, 7. 
Title II, 10, 310, 317, 339. 
Title III, 17. 
Title IV, 7. 
Title VI, 3, 5, 8, 11, 15, 16, 17, 34, 35, 

47-48, 122, 141, 157-159, 175, 194-196, 
210, 213, 230, 234, 236, 238, 273, 284,348. 

Title VII, 3, 8, 9, 12, 48, 49, 51, 85-87, 90, 
91, 94, 97-100, 102, 104, 105, 107, 108, 
110, 112, 117-122, 123, 128, 132, 135, 267, 
268, 269, 272, 273, 300, 348, 353, 359, 361. 

CIVIL rights act of 1968. 
Title VIII., 5, 8, 144-150, 156--157, 160-163, 

167-168, 175, 249, 252, 314, 348, 350, 359, 
361. 

CIVIL rights act of 1969, 145. 
CIVIL Rights Division (Justice Dept.), 160-

161, 240-241, 321-324. 
amicus .curiae, 161. 
Attorney General, 325. 
coordinating role, 249. 
coordination efforts, 240. 
CRS relationships, 314. 
employment lawsuits, 84. 
employment program, 120. 
ICC, 288. 
LEAA, 188. 
Mississippi SJ;>A, 192. 
non-Title VI matters, 321. 
responsibilities, 353. 
tax exemptions, 184. 
title insurance, 161. 

CIVIL rights goals, 356. 
general findings, 344. 

CIVIL rights leaders, 111. 
CIVIL rights officials. 

minor Title VI programs, 205-206. 
staff administrative levels, 196--197. 
staff training: DoT, 211. 
--, HEW, 211-212. 
--, otheragencies, 212. 
status, 350,357. 
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CIVIL rights officials (cont'd.) 
status, general findings, 344. 
status of chief civil rights officers : 202. 
--, Commerce Dept., 202. 
--, D'oT, 200-201. 

- --, HEW, 199-200. 
--, HUD, 198-199. 
--, Interior Dept., 203. 
--,-Labor Dept., 203-204. 
--, LEAA, 205. 
--, OEO, 205. 
--, SBA, 205. 
--, VA, 204-205. 

CIVIL rights policy makers, 306-343, 353-=355. 
CIVIL rights protections, 1-7. 
CIVIL service act of 1883, 19, 30. 
CIVIL Service Commission, 132. 

automated procedures, 40. 
Cabinet Committee on Opportunity for the 

Spanish-Speaking, 319. 
civil rights policy, 306, 338. 1• 

complaint procedures, 37. 
coordination responsibilities, 9. 
E.O. 11246, 21, 249. 
E.O. 11478, 2, 23. 
equal employment opportunity effort, 345. 
Federal Executive Boards, 307-308. 
hearing examiners, 237. 
minority employment survey, 12=. 
"Operations letter," 36. 
policy, goals, 358. 
recruitment, 25. 
staff reorganization, 23. 
role of other agencies, 41-42. 
Title VI, 34, 210. 

CIVILIAN Conservation Corps, 19. 
9LARK, W. Ramsey, 246, 310, 322, 324, 334. 
CLERICAL work. see White collar jobs. 
CLEVELAND, Ohio; Commission hearings, 12. 
CLUBS, Private, housing excepti_Qns, 141. 
COAST Guard (DoT). 

civil rights officials, 200. 
compliance duties, 79. 
compliance reviews, 2~3-. 
post-approval reviews, 223. 

COAST Guard Auziliary, 2_23. 
COLLECTIVE bargaining, 48. 
COLLEGES and, universities. 

Bob Jones University, ·274. 
FES negotiations, 235,236. 
HEW compliance r_eports,.216, 221. 
housing loan programs, 185. 

COLLEGES and universities (cont'd.) 
land-grant, nondiscrimination assurances, 

215. 
school segregation, 15. 

COLORADO, Civil Rights Commission, 271. 
COMMANDERS. see Base commanders. 
COMMERCIAL and mutual savings banks, 

166. 
COMMISSION on Civil Rights, 17. 

Agriculture Dept., 226. 
Bay Area of Calif. hearing, 154. 
borro~ers in the South, 256-258. 
BOR compliance reviews, 225. 
Budget Bureau, 329. 
~DA compliance reviews, 223. 
EEOC and Title VI, 182. 
evaluation of complaint processing, 234. 
"Federal Installations and Equaf Housing 

Opportunity," 170,360. 
findings on school desegregation litigation, 

328. 
hearings, 12-15,43,44,83,252,269-270,272. 
HEW and Tj,_tle VI (report), 200, 206. 
housing summary, 178. 
HUD, ~4'8-151. 
ICC, 288. 
mortgage lending agencies, 168. 
OFCC, 59. 
problems in complaint handling, _231-232. 
recommended E.O. for housing opportunity, 

171. 
report on housing (1961), 167. 
SBA compliance reviews, 227-228. 
Southern School Desegregation 1966-ir/67, 

184. 
survey of Southern health and welfare ser

vices (1965),214. 
task force on uniform regulations, Title VI, 

181. 
White House staff, 336. -~ 

COMMISSIONER charge,EEOC, 106-107. 
COMMISSIONER of Education (HEW), 238. 
COMMITTEE on Government Contract- Com-

pliance, 45. 
COMMITTEE on Uniform Title VI Regulation 

Amendments, 238. 
COMMUNICATIONS act of 1934, 272. 
COMMUNITY Action1 ~rogram (OEO), 219. 

compliance reviews, 227. 
COMMUNITY Relations Service· (CRS), 8, ·21, 

151, 310-315, 339-340, 353 .. , 
COMMUNITY service activities, 309, 339. •• 
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COMPANY towns, segregated, 13, 366. 
COMPENSATION. see Pay. 
COMPENSATORY programs, services and 

benefits, 230. 
COMPLAINT procedures, 157-158. 

appeals and review, CSC, 37-39. 
direct assistance programs, 260. 
E.O. 11246, 20. 
investigation, 81. 
loan programs, 255. 
stages of process, 99-104. 

COMPLAINT processing, 230-234, 286-289. 
housing summary, 176. 
legal services, 288-289. 

COMPLAINTS, 145-147. 
compliance reviews, 350. 
direct assistance programs, 352. 
EEOC, 359. 
E.O. 11063 determinations, 158. 
general findings, 345. 
HUD,348. 
HUD, Title VIII, 145. 
OFCC, 67-69. 
VA,349. 

COMPLIANCE, operations supervision, 70. 
training in HUD, 155. 

COMPLIANCE activities, 80. 
COMPLIANCE agency enforcement, 69-85, 

346. 
general findings, 344. 

COMPLIANCE mechanism and process, 70-73. 
COMPLIANCE Officers' Handbook, 226, 234-

235. 
COMPLIANCE. reports, 215-219. 

racial and ethnic data, 255-256. 
COMPLIANCE review process, 81-82. 
COMPLIANCE reviews, 159, 164-165,. 219-

231, 350. 
direct assistance programs, 261:...262, 352. 
DoD, 76-77, .346. 
housing summary, 177. 
HUD, 153-154. 
insurance and guaranty programs, 351. 
loan programs, 255. 
staff training, 210. 
VA, FHA, 359. 

COMPLIANCE standards, 156-160. 
COMPTROLLER of' the Currency, 166. 

housing summary, 177. 
staff resources, 169. 

COMPUTERS. see Automatic data prcicessing. 

CONCENTRATED Employment Pr~ogram, 27, 
29. 

CONCILIATION, 104-105. 
CONCILIATION Division (EEOC), 90-91. 
CONCILIATION Division (OFCC), 57. 
CONDUCT, Federal officials to minority ap-

plicants, 258-259. 
CONGRESS. 

direct assistance programs 266. 
reports to Committees, 194-196. 
30-day notification to Committee, 236. 

CONSTRUCTION industry, 53-55, 63-68. 
Boston, 13. 
development and FHA, 152. 

CONSUMER protection, FTC, 353. 
housing ads, 292-294. 

CONSUMER Protection Program, Washing
ton, D.C., 353. 

CONTACT and Administration Service (VA), 
261. 

CONTRACT compliance, 346-347, 358. 
employment, 134-13'5. 
impact, 84-85. 

CONTRACTORS, discrimination, 49. 
CONTROLLERS. see Air traffic controllers. 
COORDINATION, 239-250, 348, 359. 
COORDINATION and Special Appeals, Civil 

Rights Division, 122, 162. 
COORDINATION of civil rights enforcement, 

general findings, 345, 363. 
COORDINATOR of Federal Equal Opportuni

ty, 24. 
COORDINATION on an Ad Hoc Basis, 334-

337. 
COORDINATION with Federal agencies, 316-

318. 
COUNCIL on Domestic Affairs, 337, 344, 355. 

civil rights leadership, 356. 
committees, 338. 

COVENANTS,_ racially restrictive, 139, 152, 
156, 162-163. 
FHA revisions, 156. 
VA, 164. 

CREDIT, areas of possible discrimination, 252. 
FTC, 294. 
insured and guaranteed loan programs, 250. 

CRIMINAL Division ·(Justice Dept.), 320, 3i3. 
CRITICAL Urban _Problems Committee 

(FEBsl, 308. 
CROWN Zellerbach case, 121, 125. 
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CUBANS,9. 
Advisory Council on Spanish Speaking 

Americans, 319. 
Cabinet Committee on Opportunity for The 

Spanish-Speaking, 315, 319. 
ethnic data, 345. 

-D-
DCAS. see Defense Contract Administration 

Service. 
DoD. see Department of Defense. 
DoT. see Department of Transportation. 
DSA. see Defense Supply Agency. 
D&I. see Decisions and Interpretations Divi

sion (EEOC). 
DALE County, Alabama, schools, 244. 
DALLAS, Texas, CRS regional office, 311. 

OEO Regional Equal Opportunity Officer, 
209. 

DAN River Mills textile plant, Greenville, Ala
bama, 13, 44, 73. 

DATA collection, 1'59-160. 
Budget Bureau, 326, 328, 329. 
csc, 39-41. 
compliance reports, 215, 216. 
EEOC, 117-118. 
HUD, 149. 
Title VI office, 245. 

DA VIS, Lloyd, 144. 
DEBARMENT, 154. 

OFCC, 68. 
sanctions for noncompliance, 159. 

DECISIONS and Interpretation Division 
(D&I), 91, 103. 

DECISION-WRITING, 103-104. 
DEFENSE Contract Administration Service 

(DCAS), 70. 
DEFENSE Department. see Department of De-

fense. 
DEFENSE Supply Agency (DSA), 71.. 
DEFICIENCIES. see Weaknesses. 
DEFINING key ter~s, 182-187. 
DEL Rio, Texas, school discrimination, 15. 
DELAY. 

complaint handling, 231-232. 
compliance enforcement, 351. 
HEW termination proceedings, 236-237. 
protracted negotiations, 234-236. 
voluntary compliance, 234. 

DEPARTMENT of Agriculture, 201-202. 
advice of Attorney General, 325. 

DEPARTMENT of Agriculture (cont'd.) 
civil rights officials, 197. 
Commission findings, 13. 
compliance program, 78-79, 218. 
equal oppo·rtunity goals, 246. 
executive manpower, 31-32. 
insurance and guaranty civil rights training, 

254. 
Justice Dept., 246. 
Mexican American land program, 318, 341. 
post-approval reviews, 226. 
sanctions, 83. 
staff adequacy, 207-208. 
staff training in civil rights, 212. 
Title VI officials, 244. 

DEPARTMENT of Commerce, 202-203. 
civil rights officials, 197. 
complaint investigation, 233. 
compliance activities, decentralized, 80. 
compliance duties, 79. 
compliance reporting system, 217. 
employment practices, 193. 
post-approval reviews, 222-223. 
staff adequacy, 207. 
Title II, 310, 339. 
Title VI, 187. 

DEPARTMENT of Defense (DoD). 
apprenticeship programs, 122. 
civil rights officials, 206. 
compliance activities, decentralized, 79-80. 
compliance agency, 69. 
compliance duties, 79. -
compli~ce performance, 73-76. 
compliance record, 134. 
contract compliance, 69, 70, 73, 346-347. 
directive for affirmative action, 173. 
follow-up reviews, 81. 
housing, 5. 
housing referral services, 17 4. 
influence on housing patterns, 143. 
instruction on equal opportunity in off-base 

housing, 175. 
Justice Dept.: Off-base housing, 162. 
--, coordination of Title VI, 247-248. 
--, support, 160-161. 
McDonnell Douglas case, 75. 
merit standards, 3. 
off-base housing, 172-175, 178. 
pre-award procedures, 76-77. 
Project Value, 32. 
racial data, 77-78. 
supergrade employees, 31-32. 
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DEPARTMENT of Defense (cont'd.) 
textile case, 73. 
White House staff, 336. 

DEPARTMENT of Health, Education and 
Welfare (HEW). 
Bob Jones University, 273. 
Cabinet Committee on Opportunity for the 

Spanish Speaking, 319. 
civil rights officials, 197. 
compliance activities, decentralized, 80. 
compliance reporting system, 83-84. 
compliance reviews, 219-222, 228. 
coordination plans, 5. 
equal opportunity goals, 230, 246. 
faculty segregation, 190. 
Federal Regional Councils, 309. 
hearing procedures, 236. 
hospital segregation, 11. 
insurance and guaranty programs, racial 

data, 256. 
Inter-Agency Committee on Mexican Amer-

ican Affairs, 317. 
Justice Dept. coordination, 24·5. 
litigation as enforcement tool, 238. 
merit provisions, 3. 
minority representation on civil rights staffs, 

209. 
"Philadelphia Plan," 8. 
post-approval reviews, 220-222. 
racial data collection~ 219. 
school desegregation, White House staff, 336. 
Southern school desegregation, 11. 
staff adequacy, 206. 
staff training, 211-212. 
student loan guarantees, 251, 254, 371. 
student loan insurance, 263. 
task force on uniform regulations, Title VI, 

181. 
Title VI: and higher education, 15. 
--, coordinating responsibilities, 243. 
--, regulations, 239. 

DEPARTMENT of Housing and Urban Devel
opment (HUD), 143-160, 176, 198-199, 348-
349, 359-360. 
administration of fair housing law, 142. 
administrative level of civil rights officials, 

197. 
"Area offices," 144. 
Assistant Secretary for Equal Opportunities, 

143. 
Assistant Secretaries Task Force, 157. 
BART, 54. 

DEPARTMENT of Housing and Urban 
Development (cont'd.) 
Cabinet Committee on Opportunity for The 

Spanish-Speaking, 319. 
civil rights act of 1969, 145. 
civil rights officials, 197-198. 
civil rights policy, 306, 338. 
collection of racial and ethnic data, 149, 164. 
college housing loan program, 185. 
Commission questionnaire, 150. 
complaint procedures, 157-158. 
compliance reporting system, 216-217. 
compliance reviews, 65. 
compliance training, 159. 
construction compliance, 69. 
contract compliance, 346. 
delay in complaint handling, 232. 
DoD·sanction lists, 175. 
enforcement authority, 145-146. 
enforcing fair housing law, 144, 294. 
equal opportunity appropriations, 143. 
Federal Regional Councils, 309. 
Federally assisted organizations, 194. 
"59 cities" program, 82. 
front-end reviews, 157. 
housing loan insurance, 251. 
housing summary, 175-178. 
impact on discrimination, 9-10. 
interagency site selection policy, 172. 
interagency task force recommendations, 

169. 
Justice Dept.: support, 160. 
--, Title VI coordination, 246. 
leadership position for open market, 148. 
merit standards, 3. 
minority representation on civil rights staffs 

210. 
Model Cities and Mexican Americans, 317, 

340. 
mortgage lending, 168. 
post-approval reviews, 222. 
pre-approval compliance reviews, 229. 
publications in Spanish, 150. 
racial data, 219. 
referral to State and local agencies, 181. 
regional offices, 177, 180. 
relations with program staff, 155. 
sanctions, 85. 
Secretary's responsibilities, 179. 
"701" planning grant program, 192-193. 
site selection criteria, 156, 348. 
staff adequacy, 206-207. 
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DEPARTMENT of Housing and Urban 
Development (cont'd.) 
.standards for equal housing ·opportunity, 

152. 
status of civil rights officials, 350. 
task force to collect racial and ethnic data, 

160. 
tenant selection plan, 248. 
Title VI, 5, 158. 
Title VIII, 5, 9, 148-150. 
training programs, 151. 
uniform site selection policy, 350. 
urban renewal, 14. 

DEPARTMENT of Interior, 142. 
civil rights compliance activities, 198. 
civil rights officials, 197. 
compliance activities, decentralized, 80. 
contractor improvement, 84. 
Justice Dept., 247. 
park segregation, 17. 
post-approval reviews, 224-225. 
pre-approval reviews, 230. 
sanctions, 83. 
staff adequacy, 208-209. 
Title VI officials, 244. 

DEPARTMENT of Justice, '8, }60-16~, 176, 
320-325, 341, 348, 349, 353-354·. 
Attorney General as civil rights leader, 324. 
civil rights po1icy, 306, 338. 
contract compliance, 346. 
CRS, 8. 
deferral of action, Titl~ VI, 195. 
dir,ect payments to veterans, 186. 
DoD sanctions list, 175. 
DoT compliance reviews., 201. 
employmerit, 136-137. 
EEOC, 111-112, 118-123, 129,347. 
E.O. 11247, 5, 8, 265. 
EDA, Title VI, 188. 
education lawsuits in South, ·22'1. 
equal opportunity goals for Title VI agencies, 

246. • 
FAA,232. 
Federally assisted organizations, 194. 
"Guidelines for ·Enforcement of Title VI," 

237. . 
HEW sanctions procedure, '236. 
housing priorities, 160, 
housing summary, 175. -· • 
HUD Assistant Secretar"ies Task Force, 157. 
HUD training programs, 151. 
interagency task force committees, 246. 

DEPARTMENT of Justice (cont'd.) 
lawsuits, 4, 12,270,351 . 
lawsuits against HUD, 162. 
litigation in employment area, 13-14. 
mortgage lending, 168. 
OFCC and EEOC, 358. 
"pattern on practice" lawsuits, 142-143. 
President's Council on Equal Opportunity, 

333-334, 343. 
public accpmodations, 7, 10, 17 .. 
referral for sanctions, 194-195. 
responsibility fot fair housing enforcement, 

294. 
SBA, Title VI, 190-191. 
site selection criteria, 156. 
specific coordination responsibilities, 8. 
task force on uniform regulations, Title VI, 

181-182. 
Texas Employment Commission, 235. 
Title VI, 5, 34, 460. 
Title VI: coordination, 240~250. 
--, definitions, 239. 
--, litigation, 247-248. 
--, regulations, 182. 
Title VIII, 5, 193. 
transfer of CRS, 310-311. 
union noncompliance, 47-48. 
Uniform Amendments Committee, Title, VI, 

182-183. 

DEPARTMENT of Labor, 29, 203-204. 
area construction plans, 64-65. 
Cabinet Committee on Opportunity'• for the 

Spanish Speaking, 319. 
civil rights officials, 197. 
compliance negotiations, 53. 
Compliance Officer's Handbook, 234-235'. 
delay in complaint handling, 232. 
E.O. 11246, 43. 
merit standa:rds, 2. 
Mexican Americans, 317, 341. 
OFCC, 3. 
"Philadelphia Plan," 13-14, 49. 
post-approval reviews, 226. 'l 

Project Value, 16. 
reliance on negotiations, 235-236. 
sex discrim'ination, guidelines, 55. 
Spanish surnamed Americans on civil rights 

staffs, 210. 
staff. adequacy,. 208. 
State employees, Title VI, 189. 
testing guidelines, 48. 
Texas Employment Service, 248. 
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DEPARTMENT of Medicine and Surgery 
(VA), 193,.228. ,., 

DEPARTMENT of State, 10. 
civil rights officials, 206. 

DEPARTMENT of Transp0rtation {DoT), 
200-201. 
Cabinet Committee on Opportunity for The 

Spanish Speaking, 319. • 
civil rights officials, 1~7.· 
complaint investigations, 233. -. 
compliance activitie1:1, decentralized, 80. 
construction compliance, 69. 
minority groups, 12. 
minority representation on civ,iJ. rights 

staffs, 210. 
post-approval reviews, 223-224, 
pre-approval complia~ce review, 229. 
quality of civil-rights officials, 209. 
raci~l dat?, collection, ~19. 
staff adequacy, 207. 
staff training, 211. , ; 
Title VI, regulations, 181, 183. 

DEPARTMENT of the Treasury. 
bank funds, 63. 
Budget ·Bureau, 326. 
Cabinet Committee on Opportunity for The 

Spanish Speaking, 318-320~ 
compliance programs, 79, 83-84. 
EEOC, 116,124. 
Title VI, 184. 

DEPARTMENT of Veterans Benefits· (,V:A), 
compliance reviews, 228. , 7 

DEPRESSED areas. see Economically de
pressed areas. 

DEPUTY Assistant Attorney General, 241. ·' 
DEPUTY Assistant Secretary for _Civil Rights 

and Industrial Relations, (DoD), 206. 
DEPUTY Assistant-secretary· for Equal Op-

i i , ., • ..

portunity (HUD)~·-214. • • ,· 
DEPUTY Director, EEOC, 91. 
DEPUTY Director of the, Loan_ Guaranty Serv-

ice (VA), 164. • • • 
DEPUTY Manpower Administrator for ·Em

ployment Security (Labor Dept.) ,1,204. 
DEP,UT:¥. lJndersecretary for P.r.ograms ,(In: 

terior Dept.), 203. .,. ' '' : • 
DESEGREGATION. 

1

of' scbools. _see _School~. 
DICKERSON, Wilton, 3;4:--35. 
DIPLOMATS,'African, 10. ' 
DIRECT assistance p_rqgrm:ni,;, 257,263,. ~66, 

351-352, 361. :'•., ~ ,•; 1 ,., , 1 

DIRECT assistance programs (cont'.d~) 
Federal programs, 180. 
no:n,discrimination re_quirements, 259. 

DIRJ!}CT beneficiaries, 187-188. 
DIRECT Federal assistance, 6. 
DIRECT loans. see Loans. 
DIRECTOR of Contract Compliance Service 

(VA), 205. 
DIRECTOR of Office of Equal Employment 
, Opportunity (Lapor :0,~pt.), 203. 
DIRECTOR of Family Housing Program 

(DoD), 174. , ' 
DIRECTOR of Human :Rights Division 

(OEO), 205. 
DIRKSEN, Everett :M;., 125. 
DISABILITY benefits. see Veterans. 
DISADVANTAGED, The, worker-trainees; 

15. •. 
youths, 12-13. 

DISASTER relief, White House staff, 336. 
DISCIPLINARY action ._supervisors djscrimi-

nating, 358. 
DISCRETION, ; direct assistance p:r;qgrams, 

possibilities: for discr.imination, 258. 
DISCRIMINATION, 182-183. 
' de.facto and de jure, 219. 

definition, 182-183. 
., finding of, Title VI, 195. 

DISCUSSION, off-base housing, 173. 
D.C. see Washington, D.Q~ 
DIVISION of Field S.ervjces (CRS), 311. 
DIVISION of National Services~(CRS), 311. 
DIVISION of Program Analysis and Stand-
:ards {HUG), 154. 

DIVISION 'of Support Services (CRS),1 311, 
313. • 

DOMESTIC Council. see Council on Domestic 
Affairs. ' 

DRAFT boards. see Selective Service System. 
DRUG industry, EEOC hearing, 116. 
DUE process: ·clause: see ·u.s. C~nstitutioh. 5th 

A'.mq.t. l ' l ' • rI 

DUKE Power Company, 3do. 
DUNTON, Edward A., 25, 42. 

: • i! h. ' 
1 

-E_: 
~ ·: ~ .; ! i ·!. ~ J ~; ~; ~ ..~ 

EDA. see Economic Development Administra-
tion. .,,. --·' ,. •-'''' -: ',1 -;: 

EDD. Sl}.e ~c9no~ic. De.velop:µie:r.i,t. D;i~tr~ct§. 
EEOC;, see, Eqaal :En;tplo~ent 0.ppo_rtlg~i~y 

Commission. 
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ECONOMIC Development Administration 
(Commerce Dept.), 79. 
civil rights authority, 202. 
civil rights personnel, 207. 
complaint investigation, 234. 
compliance reporting system, 217. 
compliance reviews, 222-223. 
CRS cooperation, 314, 340. 
efforts in Southwest, 317,340. 
planning, advisory and supervisory boards, 

192. 
planning, boards, Title VI, 193. 
pre-approval compliance reviews, 229. 
staff quality, 209. 
staff training in civil rights, 208. 
Title VI, 187-188. 

ECONOMIC Development Districts, 192. 
ECONOMIC Development Program ( Com

merce Dept.), 180. 
"ECONOMIC Report on Food Chain Selling 

Practices in the D.C. and San Francisco," 
294. 

"ECONOMIC Report on Installment Credit and 
Retail Sales Practices of D.C. Retailers," 
294. 

"ECONOMICALLY depressed areas, EDA, 
187. 

EDGEWOOD, Texas, educational inequality, 
15. 

EDUCATION, 7, 11, 14-16. 
Civil Rights Division, 321. 
CRS programs, 311-312. 
direct payments to veterans, 186. 
elementary and secondary, compliance re-

views, 221. 
Federal programs, 179. 
HEW compliance reports, 216. 
legislation, Budget Bureau, 329. 
loan programs, 251. 
VA compliance reports systems, 218. 

EDUCATION Division (HEW), 206,221. 
EDUCATION Office. see Office of Education. 
EDUCATION Programs Division (EEOC), 

91. 
EEO-2 system, apprenticeship programs, 117. 
"18 City" program, 66. 
EISENHOWER, Dwight David, President, 20, 

45. 
EL Paso Conference, 316-317. 
EL Paso Natural Gas Company, 13, 44, 270. 
ELECTRIC utilities industry, EEOC, 116. 

minority employment, 269. 

ELEMENTARY and secondary education, 
HEW post-approval reviews, 221-222. 

ELMAN, Philip, 293. 
EMPLOYEE Development and Training Di

vision (EEOC), 94. 
EMPLOYERS, 46-47, 85. 
EMPLOYMENT, 12-14, 18-137, 345-348, 

358-359. 
civil rights act of 1964, Title VII, 18. 
Civil Rights Division, 321. 
civil rights protections, 1-3. 
csc, 18. 
contract cancellation, 18. 
debarment, 18. 
discrimination, 18. 
discrimination: Justice Dept., 18,249. 
--, Title VI, 189-190. 
EDA compliance reviews, 222, 229. 
enforcement procedures and mechanisms, 

19. 
equal employment opportunity, 18. 
EEOC, 18. 
Federal, 132-133. 
Federal : Mexican Americans, 317. 
--, Spanish speaking personnel, 319. 
-, White House staff, 335. 
Labor Dept., 18. 
lawsuits, 18. 
legislation, 18. 
Mexican "green card holders," 318. 
minority employment, 18, 69-70. 
nondiscrimination, 18. 
numerical and percentage goals, 359. 
OFCC, 18. 
President's Council on Equal Opportunity, 

334. 
private, 12-14, 37-42. 
private, conclusions, 362. 
SBA compliance report systems, 218. 
statistics and compliance reports, 217. 
temporary, 16. 
testing, -discrimination, 49, 55-56. 
Title VI, 3. 

EMPLOYMENT agencies, 48, 85. 
EMPLOYMENT practices, 187. 
EMPLOYMENT Section ( Civil Rights Divi-

sion), staff, 118,322,348. 
ENFORCEMENT. 

civil rights laws, 9-10. 
housing summary, 175-176. 
OEO complaint processing, 234. 
Title VI sanctions, 195. 
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EQUAL Employment Opportunity Commis
sion (EEOC), 3, 85-137, 347-348, 359. 
air carriers, 271. 
amicus curiae, 107-108. 
broadcasting industry,.271. 
background and authority, 20-28. 
budget and staff, 87. 
case load, 103. 
central office, 88-92. 
Chairman, 88. 
civil rights policy, 306, 338. 
Colorado employment, 271. 
Commissioners, 88-89. 
complaint processing, 99-101. 
complaint.statistics, 99,101. 
conciliation system, 104. 
coordination responsibilities, 8-9. 
credibility among minority groups, 111. 
delay in processing charges, 91. 
district offices, 93. 
educational and promotional activities, 115-

117. 
,effectiveness, 347-348. 
enforcement mechanism, 98-112. 
enforcement power, 110. 
Executive Director, 89-90. 
field offices, 87, 92-94. 
follow-up program, 112. 
FPC, 269. 
goals, 94-95. 
grant program, 113. 
hearings, 115, 128. 
HUD training programs, 151. 
impact, 9.-io. 
investigation of unions, 14, 47-48. 
investigative criteria, 127. 
joint reviews and conciliations, 125. 
jurisdiction, 100. 
Justice Dept., 109, 111-112, 127-129, 249, 

348. 
Mexican Americans, 316. 
OFCC Memorandum of Understanding, 130. 
power, 18. 
pre-investigation, 100. 
President's Council on Equal Opportunity, 

334. 
priorities, 94-98. 
structure, 24. 
technical assistance, 114-115. 
~elephone companies, 272. 
textile case, 73. 
Title VI regulations, 182. 

EQUAL Employment Opportunity Commis
sion (cont'd.) 
Title VII, 8, 87. 
utilities industry, 269. 
Vice Chairman, 88-89. 

EEOC Manual, 111. 
EEO-1 (form), 217. 
EQUAL Opportunity in Farm Programs (re

port), 256. 
EQUAL Opportunity Office. see Office of Equal 

Opportunity. 
EQUAL Opportunity Officers, 211. 
EQUAL Opportunity Specialists, 229. 
ETHNIC data. see Racial data. 
Evans v. Newton (382 U.S. 296, 1966), 366-

,367. 
EWALD, Thomas, 242. 
EXAMINATIONS, Civil Service, 20,345. 

and hiring, 2l?.-29. 
types, 26-28. 
unassembled, 27. 
worker-trainee, 27. 

EXECUTIVE Branch of Government, White 
House civil rights leadership, 331, 342. 

EXECUTIVE Director, Council on Domestic 
Affairs, 337. 

EXECUTIVE Director, EEOC, 89-90. 
EXECUTIVE manpower, 31-32. 
EXECUTIVE Memorandum (June 9, 1967), 

316. 
EXECUTIVE Office of the President. see 

President of the U.S. 
EXECUTIVE Order 8248 (1939), 326. 
EXECUTIVE Order 8587 (1940), 19. 
EXECUTIVE Order 8802 (1941),"'45. 
EXECUTIVE Order 9346 (1943), 45. 
EXECUTIVE Order 9980 (1948), 20. 
EXECUTIVE Order 10308 (1951), 45. 
EXECUTIVE Order 10590 (1955), 20. 
EXECUTIVE Order 10925 (1961), 20, 46. 
EXECUTIVE Order 11063 (1962), 4, 6, 14, 

141, 151-152, 156, 158, 162-164, 175, 252, 
333, 348-349, 359. 

EXECUTIVE Order 11114 (1963), 46. 
EXECUTIVE Order 11246 (1965), 3, 8, 20-21 

35, 42, 46-50, 55, 123, 128-129, 134, 222, 
248,267,271,300,346,348,353,361. 

EXECUTIVE Order 11247 (1965), 5, 239-
240, 242,249,265, 333-334. 

EXECUTIVE Order 11478 (1969), 1, 23, 41, 
132. 

EXECUTIVE Order 11512 (1970), 171,360. 
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EXECUTIVES, Federal employment, 346. FEDERAL aviation act of 1958, 284. 
EXTENSION Service. see Federal Extension FEDERAL Aviation Administration (FAA), 

service. 12, 79. 
civil rights officials, 200. 

-F- civil rights staff, 207. 

FCC. see Federal Communications Commis
sion. 

FDA. see Food and Drug Administration. 
FDIC. .see Federal Deposit Insurance 'Corpo-

ration. • 
FEBs. see Federal Executive Boards. 
FHA. see Federal Housing Administration. 
FHLBB. see Federal Home Loan Bank Board. 
FHLBS. see Federal Home Loan Board Sys-

tem. 
FmHA. see Farmers Home Administration. 
FPC. see Federal Power Commission._ 
FPM. see Federal Personnel Manual. 
FSEE. see Federal Service Entrance Exami

nation. 
FSLIC. see Federal Savings and Loan Insur

. ance Corporation. 
FACULTY. see Teachers. 
FAIR housin,g, definition, 144. 

Justice Dept., 349. 
law, 148. 
site selection,,171. 

FAMILY aid. see Aid to Families wi;th De-
pendent Children. 

FARM assistance, loan program, 251. 
FARM income support, ASCS, 257. 
FARMERS, Extension Service, 139. 
Farmer's Cooperative Compress v. NLRB (38 

U.S. L.W. 3171, Nov.10, 1969)", 4. 
FARMERS Home Administration, civil rights 

staff, 253-254. 
civil rights training, 254. 
compliance-reporting system, 218. 
direct assistance to Negroes, -258-259. 
direct loan program, 257. 
E.O. 11063, 253. 
insurance and gua:ranty programs, 256. 
legal appendix; 371. 

, loan discrimination to Negroes, 252. 
loan insurance, 251-252. 
nondiscrimination information; 254, 

FAY~TTE, Mississippi, EDA compliance re
view, 223. 

FEDERAL assistance. 
deferral, 195. 
fund_ cut--off, 194-195. ,; 

compliance reviews, 223-224. 
DoT post-approval reviews, 224. 
investigation of complaints, 232. 

FEDERAL Communications Commission 
(FCC), 7. 
broadcast applications, 282. 
broadcast programming, 291~292. 
complaints, 275. 
employment record, 272. 
improved programming, 283. 
licensing power, 268. 
minority group ownership, 280-283. 
nondiscrimination by licensees, 361. 
nondiscrimination programs, 352. 
racial data, 27 4. 
renewals of licenses, 285. 
responsibility, 267-269 . 
role of regulatory agencies, 272-275. 
WHDH-TV,.Boston, 281. •" 

FEDERAL contract compliance, 41-85. 
FEDERAL Deposit Insurance Corporation, 

166,168. 
staff resources, 169. 
Title VI exclusions, 187. 

FEDERAL employment, 2, 12, 19-42, 345-346, 
358. 

FEDERAL Executive Boards, 9, 307-309, 339, 
353. 
civil rights policy, 306,338. 
HUD training programs, 150. 

FEDERAL Executive Institute, Charlottes
ville, Virginia, 35. 

FEDERAL Extension Service (Agriculture 
Dept.), 181. 
civil rights personnel, 207. 
compliance reviews, 226. 
nondiscrimination assurances;-215. 
reliance on negotiations, 235-236. 

FEDERAL field offices, loan•programs, 254. 
"FEDERAL financial assistance'' 

(phrase), definition, 183. 
FEDERAL financial regulatory agencies, 165-

170, 177-178, 349-350, 359-360. ~ 
FEDERAL Highway Administration 

(FHWA). 
civil rights officials, 200-201. 
civil rights training, 211.: 
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FEDERAL Highway Administration (cont'd.) 
compliance duties, 79. 
compliance reviews, 223-224. 
DoT post-approval reviews, 224. 
employment practices of recipients, 247. 
pre-approval compliance, 229. 
Spanish surnamed Americans on civil rights 

staff, 210. 
FEDERAL Home Loan Bank Board (FHLBB), 

139,166. 
civil rights activities, 168. 
housing summary, 177. 
staff resources, 169. 
Title VIII, 168. 

FEDERAL Home Loan Bank System (FHL
BS), 138, 166. 

FEDERAL Housing Administration (FHA). 
builders reluctance to advertise "equal op

portunity employment, 155. 
data collection, 159-160. 
encouragement of discrimination, 138-139, 

152. 
establishment of FHA, 138. 
E.O. 11063, 4, 252-253. 
housing program, background, 152. 
housing summary, 177. 
insurance and guaranty programs, 6. 
legal appendix, 370. 
loan discrimination, 252. 
loan forms, nondiscrimination information, 

254-255. 
loan insurance, 251. 
minority housing, 14. 
mortgageinsurance,139,140-141,254. 
mortgage insurance: data collection, 149. 
--, for minorities, 139. 
--,.loans, 162-163. 
one and two-family owner occupied homes, 

156. 
procedures for assurances, 214-215. 
property improvement program, 254. 
racial data, 219. 
ra~ially restrictive convenants, 156, 163. 
sanctions for noncompliance, 158-159. 
site selection : criteria, 1.50. 
--, for lower incorpe ho.using, 156. 
Title VI, 4-5, 152, 187. 

FEDERAL Installations ~nd Equal Housing 
Opportunity (report), 170,360. 

FEDERAL Job Information.Centers, 25. 
FEDERAL Maritime Administration. see Mar

itime Administration. 

FEDERAL Merit Standards, 2-3, 9, 142, 333, 
345. 

FEDERAL officials, defendants in suits, 242. 
FEDERAL Personnel Manual (FPM), 30. 
FEDERAL Power Commission (FPC), 7, i3. 

affirmative actions, 290-291. 
complaints, 286. 
EEOC, 269. 
field examiners, 291. 
minorities served by utility companies, 291. 
nondiscrimination by licensees, 361. 
nondiscrimination programs, 352. 
potential role of the regulatory agencies, 

275-277. 
power to issue rules on equal employment 

practices, 276. 
rates charged minorities, 291. 
recreational facilities, 291. 
responsibility, 267-269. 

FEDERAL programs, 179-266, 350-352, 360-
361. 

FEDERAL Regional Councils, 9,309, 339, 353. 
FEDERAL Regulatory Agencies, 365-369. 
FEDERAL Reserve System. see Board of 

Governors, Federal Reserve.System. 
FEDERAL Savings and Loan Insurance Corp. 

(FSLIC), 166. 
housing summary, 177. 
Title VI exclusions, 187. 

FEDERAL Service Entrance Exam (FSEE), 
13,15-16. • 

FEDERAL Supply Service (GSA), 81. 
FEDERAL Trade Commission, 353. 

apparel manufacturer, 299. 
business education for inner city residents, 

298-299. 
complaint and free counsel, 289. 
complaint on housing restriction, 293. 
consumer protection, 293-296. 
D. C. Consumer Protection Program, 294. 
fair housing responsibility, 294. 
food price1:1, 29~. 
investigatory powers, 298. 
Joint Task Force for Washington, D.C., 296. 
one-stop complaint centers for consu- 296. 
responsibility, 267-26R 
social concerns, effects of mergers, 297. •• 

FEDERAL Water Pollution Control. Admin
istration, civil rights personnel, 208. \ 
nondiscrimination assurances, 215. 

FEDERALLY assisted housing, 4; , :. 
FEDERALLY assisted programs, 5-6. 
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FEPC,92. 
FIELD Office Coordinator (HUD), 154. 
FIELD representatives, CRS, 313. 
"59 Cities" program (HUD), 82. 
FILVAROFF, David B., 240, 242, 244. 
FINANCIAL assistance programs, Federal 

programs, 179. 
FINCH, Robert H., 238. 
FINDINGS in specific subject areas, 345-355. 
FIRST Assistant to the Assistant Attorney 

General for Civil Rights Division, 734. 
"FIRST-COME, first-served" plan, tenant se-

lection, 157. 
FLANNERY, J. Harold, 241-242. 
FLETCHER, Arthur, 56, 65-67. 
FLORIDA, LEAA compliance review, 228. 
FOLLOW-UP reviews, 81. 
FOOD and Drug Administration, EEOC, 116. 
FOOD and Nutrition Service (Agriculture 

Dept.) compliance reporting systems, 204, 
226. 

FOOD Service (Agriculture Dept.), 204. 
FORMS, Budget Bureau, 329. 
FORUM, Inc., New York, 282. 
FRANCHISES, 298, 353. 
FRATERNAL organizations, Federally as

sisted, 194. 
SBA nondiscrimination regulations, 214. 

FRAZIER, James, Jr., 24. 
FREEDOM-of-choice plan, tenant selection, 

156. 
FREEMASONS. see Masons. 
FRONT-END review, 157. 
FUND cutoff, and litigation, 238. 

as sanction, 236-237. 

-G-
GMTC. see General Management Training 

Center. 
GSA. see General Services Administration. 
GARMENT, Leonard, 1012. 
GENERAL Counsel (EEOC), 90,107,128. 
GENERAL Counsel (HEW), sanctions, 236. 
GENERAL Counsel ( OEO), 205. 
GENERAL Counsel (VA), 186. 
GENERAL findings, 344-345. 
GENERAL Government Management Divi

sion (Budget Bureau), 329. 
GENERAL Management Training Center 

(GMTC), 34-35. 
GENERAL recommendations, 356-357. 

GENERAL Services Administration (GSA), 
Alabama Power Co., 44. 
civil rights officials, 206. 
contract compliance, 347. 
E.O. 11512, 171. 
housing discrimination, 142. 
land contract regulations, 246. 
policy for minority group housing, 170-171. 
site selection, 149, 170-172, 178,349,350. 

GIANT Food St9res, FTC investigation, 298. 
"GOOD offices" section, E.O. 11063, 140. 
GOVERNMENT contractors, 43. 
GOVERNMENT Employees Training Act of 

1968, 32, 358. 
"GREEN card holders," Mexican American 

farm workers, 317-318. 
GREENVILLE, Alabama, Dan River Mills, 

44. 
GREENVILLE, Mississippi, Bus Terminal, 

16, 287-288. 
GREENVILLE, South Carolina, WMUU, 273-

274. 
GREYHOUND Bus Terminal, Greenville, 

Mississippi, 16, 287-288. 
GROWTH of Federal involvement in housing, 

1'38-139. 
GUARANTY programs. see Mortgage insur

ance. 
"GUIDELINES for Enforcement of Title VI, 

Civil Rights Act of 1964" (Ju~tice Dept.), 
237. 

-R-
HEW. see Department of Health, Education 

and Welfare. 
HOLC. see Home Owner's Loan Corporation. 
HUD. see Department of Housing and Urban 

Development. 
HAMPTON, Robert, 23-24, 39, 42. 
HAMPTON Roads, Virginia, Federal Merit 

Standards, 122. 
HARDIN, Clifford, 201, 212. 
HARLEM (New York City), bus company, 

280. 
HEALTH and Social Services Division 

(HEW), civil rights staff, 206. 
HEALTH, Education and Welfare Depart

ment. see Department of Health, Education 
and Welfare. 

HEARING, right to, before finding of dis
crimination, 195. 

HEART of AlabamaMotelv. U.S., 10. 
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HENNIS Freight Lines, Inc., 68. 
HIGHER education. see Colleges and univer

sities. 
HIGHER education act of 1965, legal appen

dix, 371. 
HIGHWAYS, compliance reviews, 360. 
HIGHWAYS, FHWA pre-approval compliance 

reviews, 229. 
Title VI, 5. 

HILL-BURTON grants, 366. 
HOLBERT, Kenneth F., 144. 
HOLCOMB, Luther, 88. 
HOME Loan Bank Board. see Federal Home 

Loan Bank Board. 
HOME Owner's Loan Corporation (HOLC), 

138-139. 
HOMES. see Housing. 
"HOMETOWN solution", 64,346. 
HOSPITALS, 11. 

HEW compliance reports, 216. 
Title VI, 5. 

HOUSE of Representatives, Committee on Ap
propriations, 199. 
Committee on Judiciary, Federal financial 

assistance, 185. 
HOUSEHOLD moving companies. see Moving 

and storage companies. 
HOUSING, 4-5, 14, 138-178, 348-350, 359-

360. 
conclusions, 362. 
desegregated, 171. 
discrimination: Civil Rights Division, 321. 
--, HUD and CRS, 314. 
--, Justice Dept. investigations, 249. 
fair housing goals, HUD, 359. 
Federal low-income programs, 171. 
Federal programs, 179. 
legislation, Budget Bureau, 329. 
loan discrimination, 252. 
loan programs, 251. 
low- and middle-income, GSA policy, 170-

171. 
patterns of racial residence, 152. • 
Private, non-Federally assisted, 5. 
Public: compliance reviews, 360. 
--, data by race, 159. 
--, E.O. 11063, 139-140. 
--, HUD compliance reviews, 222. 
--, low-rent programs, 138, 152, 1.80. 
--, racial data, 219. 
--, racial segregation, 138-139, 154, 162. 
--, site selection criteria, 150, 156. 

HOUSING (cont'd.) 
--, Title VI, 140, 151-1'52, 157-158. 
SBA home disaster loans, 214. 

HOUSING and urban development act of 1968, 
138-139, 329. 

HOUSING and Urban Development, Dept. of 
see Department of Housing and Urban De
velopment. 

HOUSING Assistance Administration 
(HUD), 156-157. 
data collection, 159-160, 219. 

HOUSING authorities, Title VI, 180. 
HOUSING referral services, 174. 
HOUSING Section, Civil Rights Division 

(Justice Dept.), 160-162. 
housing summary, 176. 
liaison with HUD, 162. 

HOUSTON, Texas, EEOC hearing, (1970), 
117. 

HOWARD University, Washington, D.C., 2~. 
HUMAN Rights Coordinator (OEO), com-

plaint processing, 234. 
HUNTSVILLE, Alabama, EDA regional of

fice, 207. 

-I-

I.A.G. see Interagency Advisory Group. 
ICC. see Interstate Commerce Commission. 
IRS. see Internal Revenue Service. 
IMPACT of civil rights laws and policies, 9c.. 

17. 
INDIANS. see American Indians. 
INDUSTRIAL relations. see Collective bar

gaining. 
INFORMATION, beneficiaries awareness of 

rights, 232-233. 
channels: direct assistance programs, 260. 
--, loan programs, 254-255. 

INFORMATION systems, White House staff, 
336. 

IN-SERVICE training, 32-33. 
INSPECTIONS, 35-37, 345. 
INSPECTOR General (Agriculture Dept.), 

201. 
civil rights personnel, 207. 
compliance reviews, 226, 262. 

INSURANCE, commercial and mutual sav
ings banks, 166. 
Federal programs intro., 179. 
Social Security payments, 257. 
title insurance companies, 161. 
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INSURANCE and guaranty programs, 187, 
250-256,351-352,360-361. 

INTERAGENCY Advisory Group (LA.G.), 
41-42. 
Conference, 30. 
EEOC, 36-37. 

INTERAGENCY Committee meetings, 123. 
INTER-AGENCY Committee on Mexican 

American Affairs, 316-318, 353. 
INTERAGENCY Staff Coordinating Commit

tee, 130-132, 136,348. 
INTERAGENCY task force (HUD), 168. 
INTERIOR Department. see Department of 

Interior. 
INTERMEDIARIES, compliance reports and 

racial data, 255-256. 
insured and guaranteed loan programs, 2'50. 
lending institutions, 351. 
loan programs, 254-255. 
Title VI, 6. 

INTERNAL Revenue Service (IRS), 184. 
INTERNATIONAL Harvester Company, Cal-

ifornia, 125-126. 
INTERSTATE commerce, CRS, 310. 
INTERSTATE commerce act of 1887, 284. 
INTERSTATE Commerce Commission (ICC), 

7. 
affirmative actions, 290. 
burden of proof, 278. 
licensing power, 268. 
minority group ownership of regulated ip.-

dustries, 278-280. 
I).Ondiscrimination by licensees, 361. 
nondiscrimination programs, 252. 
potential role of the regulatory agencies, 

275-277. 
power to issue rules on equal employment 

practices, 276. 
racial data, 276. 
responsibility, 267-269. 
segregated waiting rooms, 287-288. 

INTIMIDATION of complainants, 231. 
INVESTIGATIONS, complaint processing, 

230-234, 261. 
EEOC, 101-103, 127. 
HUD complaint procedures, 157-158. 

-J

J.C. Penney's, Missouri, 13. 
J.P. Stevens, noncompliance, 73. 
JACKSON, Mississippi, bus terminal, 17, 288. 

JACKSONVILLE, Florida, housing discrimi-
nation, 14. 

JOB recruiting. see Recruiting. 
JOB training, CRS programs, 311-312. 
JOBS, Part-time. see Part-time jobs. 
JOHNSON, Lyndon Baines, President, 20, 42, 

46,87,148,182,315,316,324,334,343. 
JOHNSON, Nicholas, 282. 
JOINT Coordinating Staff Committee meet-

ings, Justice Department, 249. 
JOINT Task Force for Washington, D.C., 296. 
JONES, Joe, 279. 
JONES v. Mayer and Co. (392 U.S. 409, 1968), 

3,5,142-143,156,163,175,l77,l78,324. 
JUDICIARY Committee (House). see House. 

Committee on Judiciary. 
JUDICIARY Committee (Senate). see Senate. 

Committee on the Judiciary. 
JUSTICE Department. see Department of 

Justice. 

-K
KATOR, Irving, 24. 
KATZENBACH, Nicholas, 185. 
KENNEDY, John Fitzgerald, President, 20, 

46,139,307,332,343. 
KING, Martin Luther Jr., 312. 
KNBC-TV, Los Angeles, California, 282. 
KUCK, Elizabeth J., 89, 110. 

-L-

LEAA. see Law Enforcement Assistance Ad-
ministration. .. 

LABOR Department. see Department of La-
bor. 

LABOR relations. see Colle.ctive bargaining. 
LABOR unions. see Unions. 
LAKE Caroline, Virginia, 161-162. 
LAIRD, Melvin R., 75. 
LAND-GRANT colleges. see Colleges and uni

versities. 
LANDLORD·s. see Tenants. 
LANGUAGE, discrimination against Span

ish-Speakers, 315-316. 
HUD publications, 150. 
recreation publicity, English and Spanish, 

291. 
verbal abiiity; :FSEE, 28. 

LATIN Americans, 9. _ 
Cabinet Committee on Opportunity for The 

Spanish-Speaking, 315, 319. 
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LAUGHLIN Air Force Base, Texas, 15. 
LAW Enforcement Assistance Program ( J us

tice Dept.), 180. 
LAW Enforcement Assistance Administration 

(Justice Dept.) LEAA, 205. 
CRS relationships, 314, 340. 
central compliance operations, 198. 
civil rights officials, 197, 205. 
compliance reporting system, 217. 
compliance reviews, 228. 
employment practices of recipients, 247. 
Federal financial assistance, 188-189. 
planning, advisory and supervisory boards, 

192. 
post-approval reviews, 228. 
staff adequacy, 208-209. 
Title VI coverage, 19i. 

LAWSUITS, Attorney General's leadership, 
325. 
Civil Rights Division, 323-324. 
conclusions, 362. 
coordinating device, 248. 
education in South, 221. 
EEOC, 107-112, 118. 
Federal officials defendants, 242. 
fund termination, 360. ' 
housing summary, 175. 
Justice Department, 348-349, 351. 
Justice Department policy, 161-162, 176. 
multi-agency, 131. 
OCR, 240. 
OFCC, 68. 
other means authorized by law, 238. 
"pattern or practice," 160. 
private, 2, 6. 
private, complainant's recourse, 231. 
publicity, 161. 
Title VI, 244. 

LAWYERS. see Attorneys. 
LAWYERS Committee for Civil Rights under 

Law, 192-193. 
LEGAL aid, Federal eqiployees, 358. 

FTC and free counsel, 289. 
regulated industries, 361. 

LEGAL appendix, 365-37~. 
LEGISLATION, Budgef'Burea~, 326,329. 

Presidential initiative, 331. 
recommendations to President, 357. 

LEWIS, Qol.!on, 89. 
LEWIS, Walter B., 143. 

LINE authority, HEW, 200. 
inability of civil rights officials to exercise, 

197. 
OEO civil rights officials, 205. 

LITERACY tests, 11. 
LITIGATION. see Lawsuits. 
LOAN associations. dee Savings and loan as

sociations. 
LOAN Guaranty Service (VA), 164, 251. 
LOANS, areas of possible discrimination, 251-

252. 
college housing programs, 185. 
contract of Federal Loan Insurance, nondis-

crimination certification, 254. 
direct, Federal total, 257. 
Federal programs, 179-180. 
SBA: assurance procedures, 214. 
--, Title VI, 186-187. 
Title VI exclusions, 186-187. 

LOBBYING, Cabinet Committee on Oppor
tunity for the Spanish-Speaking, 319-320, 
341. 

LOS Angeles, California, EEOC heari~g 
(1969),116,128-129. 
KNBC...:TV, 282. 
Watts riots (1965), 308-309. 

LOUISIANA, open housing, 178. 
school desegregation, 14-15. 
State Employment Security Agencies, 12. 

LOW-INCOME families, site selection for 
housing, 156. 

LOW-RENT housing, 152. 
LOW-RENT public housing program; 138. 

-M-
MA. see Manpower Administration (Labor 

Dept.). 
MIS. see Management Information System 

Unit (OFCC). ' ' 
MCADOO, William G., 19. 
MCDONNELL Douglas case, 74-75. 
MCDONNELL-DOUGLAS Aircraft plant, 

Missouri, 13, 44-45. 
MCMURRAY, Joseph P ., 167-168. 
MACY, John W. Jr., 21., 
MAGNUSON, Warren G., 294. 
MANAGEMENT Information Systems Unit 

(OFCC), 59. 
"MANNING tables," 54. 
MANPOWER Administration (Labor Dept.), 

Federal Regipnal Coun~Us, 309. 
staff training in civil rights, 212. 
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MAPS, pre-approval compliance review, 228-
230. 

MARITIME Administration ( Commerce 
Dept.), 84-85, 124. 
affirmative action, 290. 
civil rights authority, 202. 
complaints, 286-287. 
discrimination by water carriers, 286. 
responsibility, 267-269. 

MARLIN, Texas, swimming pool, 17. 
Marsh v. Alabama (326 U.S. 501, 1946), 367. 
MARYLAND, LEAA compliance review, 228. 

open housing, summary, 178. 
MASLOW, Albert, 26, 28. 
MASONS (Freemasons), Federally assisted 

organizations, 194. 
MASS media. see Media relations programs. 
MASSACHUSETTS, State Advisory Commit

tee, 13. 
MAYO Chemical, 279. 
MEDIA relations programs; CRS, 311-312, 

340. 
MEDICARE, 11. 
MEMBERSHIP, Coast Guard Auxiliary, com

pliance reviews, 223. 
MEMBERSHIP, Federally assisted organiza

tions, 194. 
MERGERS, antitrust law, 297-298. 

social concerns, 297. 
MERIT system, application, 21. 
"METROPOLITAN Housing Desegregation" 

(report), 185. 
METROPOLITAN problems. see Urban prob

lems. 
MEXICAN American Conference, El Paso, 

Texas (1967), 316. 
MEXICAN American Legal Defense, 17. 
MEXICAN Americans, 1, 9. 

Advisory Council on Spanish Speaking 
Americans, 319. 

Cabinet Committee on Opportunity for The 
Spanish-Speaking, 315, 340. 

Civil Rights Division, 322. 
discrimination by power companies, 270. 
EEOC,316. 
employment discrimination, 13, 28, 44. 
ethnic data, 345. 
Federal employment, 25. 
HEW compliance reviews, 221. 
on HEW eivil rights staffs, 209. 
SBA borrowers, 252. 

MEXICAN Americans (cont'd.) 
school segregation, 15. 
Southwestern Telephone Company, 272. 

MILITARY installations. see Armed Forces. 
MILITARY services. see Armed Forces. 
MINORITY Enterprise Program (SBA), 219. 
MINORITY entrepreneurship, Federal Execu-

tive Boards, 307. 
regulatory agencies, 267-268. 
White House staff, 335-336. 

MINORITY representation, 209-210. 
MINORITY utilization, 55. 

OFCC, 346. 
MINTZ, Benjamin W., 114,242. 
MISSISSIPPI, Commission on Law Enforce

ment, 193. 
Cooperative State Extension Service, 248. 
SPA board, 192. 
Welfare Dept., 12. 

MISSOURI, employment discrimination in in
dustry, 13. 

MODEL Cities, CRS programs, 311-313. 
HUD compliance reviews, 222. 
Mexican Americans, 314, 340. 
Title VI, 151-152. 

MONITORING compliance, OFCC, 20. 
MONTGOMERY, Alabama, bus boycott, 1. 

Commission hearings, 13, 15, 17, 44, 83. 
MORAL leadership, President, 331. 
MORTGAGE insurance, data collection, 149. 

minorities, 139. 
racially restrictive covenants, 156. 
Title VI, 140-141. 

MORTGAGE loans, discrimination, 349-350. 
Federal financial regulatory agencies, 165. 
influence on segregation, 152. 
questionnaire to agencies, 170. 
VA program, 162. 

MOVING and storage companies, Washing
ton, D.C., 296. 

MULTI-AGENCY coordination, 129-132. 

-N-
NASA. see National Aeronautics and Space 

Administration. 
NOW. see National Organization of Women. 
NAACP, opposition to racial data, 40. 
NASSIKAS, John N., 270. 
NATIONAL Advisory Commission on Civil 

Disorders, communications media, 280. 
ghetto poor, 294. 
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NATIONAL Aeronautics and Space Admin
istration (NASA), Justice Dept. coordina
tion of Title VI programs, 247. 

NATIONAL Foundation on the Arts and the 
Humanities, 182-183, 244. 

NATIONAL housing act of 1934, 138, 370. 
NATIONAL labor relations act of 1935, 3, 4, 

132. 
NATIONAL Labor Relations Board, 48. 
NATIONAL Organization of Women (NOW), 

97. 
NAVY Dept. (DoD), 249. 
NEAGLE, Paul A., 271. 
NEGROES, borrowers, 256. 

DoD, 77-78, 173. 
employment discrimination, 44, 89. 
employment disparities, 22. 
exclusion from Mississippi SPA boards, 

192-193. 
FMHA, 252, 258. 
Federal employment, 345. 
on HUD civil rights staffs, 210. 

NEIGHBORHOOD Consumer Information 
Center (NCIC) Washington, D.C., 296. 

NEIGHBORHOOD Legal Services, Washing
ton, D.C., 296. 

NEIGHBORHOOD Youth Corps, 29. 
NEW York, New York, CRS regional office, 

311. 
EEOC hearings (1968), 128-129. 
Harlem bus company, 280. 

NEWPORT News Shipbuilding and Dry Dock 
Co., 124. 

NIXON, Richard Milhous, President, 23, 132, 
308,330. 

NON-COMPLAINT activities, 181-184. 
NONDISCRIMINATION certification, hous

ing summary, 177. 
"NONDISCRIMINATION in Employment" 

(booklet), 51. 
"NONDISCRIMJNATION in Federally As

sisted Programs" (Title VI), 180. 
NONDISCRIMINATION requirements, direct 

assistance programs, 259. 
loan programs, 252-253. 
SBA, 214. 

NORFOLK, Virginia, Federal Merit Stand
ards, 122. 

NORTH, The, Civil Rights Division, 313. 
school compliance reviews, 221. 

NUMBER concepts. see Quantitative ability. 
NURSING homes, compliance reviews, 228. 

-0-
OASI. see Old Age and Survivors Insurance. 
OCR. see Office of Civil Rights (HEW). 
OEDP. see Overall Economic Development 

Plan. 
OEEO. see Office of Equal Employment Oppor

tunity (Labor Dept.) 
OFCC. see Office of Federal Contract Com

pliance. 
OPO. see Office of Program Operations 

(OFCC). 
OPR. see Office of Program Review (OFCC) • 
OT A. see Office of Technical Assistance 

(OFCC). 
OAKLAND, California Task Force, FEBs, 

309,339. 
"OFF limits" housing, Armed Forces, 162, 

172. 
Office for Civil Rights (HEW), 78, 197, 199-

200. 
compliance reports, 216. 
compliance review guidelines, 221-222. 
follow-up study, 84-85. 
insurance and guaranty staff, 253-254. 
sanctions, 236. 
staff training programs, 211. 

OFFICE for Equal Opportunity (Interior 
Dept.), 203,208. 

OFFICE of Assisted Programs (HUD), 144, 
153-154, 207. 

OFFICE of Civil Rights (Interior Dept.), 83. 
OFFICE of Civil Rights (DoT), 207, 233. 
OFFICE of Civil Rights (OEO), 227, 234. 
OFFICE of Compliance (EEOC), 90-91, 101-

102. 
OFFICE of Contract Compliance (DoD), 76-

77. 
OFFICE of Coordination and Federal Pro

grams (Justice Dept.), 241. 
OFFICE of Coordination and Special Appeals 

(Justice Dept.), 241-242. 
OFFICE- of Economic Opportunity for The 

Spanish Speaking, 319-320. 
civil rights officials, 197-198, 205. 
civil rights personnel, 208. . 
complaint processing, 234. 
compliance reporting system, 217-218. 
Federal Regional Councils, 309. 
informing beneficiaries of rights, 233. 
inquiries to Justice Dept., 247. 
Mexican Americans, 318, 340. 
post-approval reviews, 226-227. 
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OFFICE of Economic Opportunity (cont'd.) 
racial and ethnic data collection, 219. 
sanctions, 195. 
staff adequacy, 208-209. 

OFFICE of Education (HEW), civil rights 
officials, 199. 
CRS cooperation, 314, 340. 

OFFICE of Emergency Preparedness, White 
House staff, 336. 

OFFICE of Equal Employment Opportunity 
(Labor Dept.), 203-204. 
civil rights staff, 208. 
compliance reviews, 226. 
staff training in civil rights, 212-213. 

OFFICE of Equal Health Opportunity, 11. 
OFFICE of Equal Opportunity (Commerce 

Dept.), 193,207. 
OFFICE of Equal Opportunity (HUD), 150, 

158,162. 
compliance reviews and reports, 159, 222. 
data collection, 159-160. 
housing summary, 176. 
mortgage insurance nondiscrimination, 254. 

OFFICE of Equal Opportunity (SBA), 205, 
227. 

OFFICE of Evaluation (MA), Labor Dept., 
staff training in civil rights, 212. 

OFFICE of Federal Contract Compliance 
(Dept. of Labor), 3, 46-48, 50-85, 120, 123, 
134,346. 
affirmative action, 60. 
area plans, 82. 
Budget Bureau, 328. 
civil rights policy, 306, 338. 
Cleveland Plan, 54. 
compliance agencies, 62. 
comprehensive contract compliance manual, 

127. 
coordination responsibilities, 9. 
coordination with: EEOC, 92, 117, 348, 359. 
-- Justice Dept., 119, 128-129, 249, 348. 
debarment, 301. 
EEOC Memorandum of Understanding, 131. 
goals, 58. 
guidance to d~velop local plans, 66. 
joint reviews and conciliations, 125. 
leadership, 52. 
McDonnell Douglas case, 75. 
policy, 358. 
priorities and policies, 59-67. 
reorganization, 56. 
St. Louis Plan, 54. 

OFFICE of Federal Contract Compliance 
(cont'd.) 
San Francisco Plan, 54. 
sanctions, 68, 346. 
staff, 50, 52, 63. 
textile case, 73. 

OFFICE of General Counsel (EEOC), 90, 107. 
OFFICE of General Counsel (HUD), 147, 162. 
OFFICE of Housing Opportunity (HUD), 

144-145, 147, 314. 
OFFICE of Legislative Reference (Budget 

Bureau), 327. 
OFFICE of Management and Budget, 330, 342, 

354. 
civil rights leadership, 356. 
Council on Domestic Affairs, 337-338, 343. 

OFFICE of Plans and Programs (OFCC), 56. 
OFFICE of Program Evaluation (Budget 

Bureau), 327. 
OFFICE of Program Operations (OFCC), 56, 

62, 67. 
OFFICE of Program Review (OFCC), 57-58. 
OFFICE of Research (EEOC), 92. 
OFFICE of State and Community Affairs 

(EEOC), 92. 
OFFICE of State Merit Systems (HEW), 2. 
OFFICE of Statistical Policy (Budget 

Bureau), 329. 
OFFICE of Technical Assistance (EEOC), 91-

92. 
OFFICE of Technical Assistance (OFCC), 56-

57, 62, 67. 
OFFICE of the Coordinator of Off-base Hous

ing Services, 17 4. 
OFFICE of the Special Assistant to the At-

torney General for Title VI, 360. 
OFFICE work. see White collar jobs. 
OGANOVIC, Nicholas J., 24. 
OHIO, EDA compliance review, 223. 

State Employment Security Agency, 16. 
State Employment Service, 122-123. 

OLD Age and Survivors Insurance (OASI), 
257. 

OLD age assistance, 2. 
OMNIBUS crime control and safe streets act 

of 1968, 188. 
ONE-FAMILY exemption (housing). see Sin

gle family exemption (housing). 
On-site compliance reviews, 215, 219, 358. 

Federally assisted programs, 360. 
HEW compliance reviews, 222. 
regulated industries, 361. 

392 



On-site compliance reviews (cont'd.) 
VA, FHA, 360. 

"OPEN occupancy" advertising, 163. 
concept accepted, 139. 

"OPERATION Outreach", 115. 
OPERATIONS Support Division (OFCC), 57. 
ORGANIZATIONS, social, civic, etc., SBA 

nondiscrimination regulations, 214. 
VA compliance report systems, 218. 

ORIENTALS, DoD, 77. 
on HUD civil rights staffs, 210. 

OUTREACH programs, 29. 
OVERALL Economic Development Plan 

(OEDP), 192-193. 
OWEN, D. Robert, 240, 244. 
OWNER occupied homes, exemptions, 141, 156, 

-P-
PCEEO. see President's Commission on Equal 

Employment Opportunity. 
PG&E. see Pacific Gas and Electric Co. 
PMTC. see Personnel Management Training 

Center. 
PPBS. see Programming, Planning and Budget

ing System. 
PACIFIC Gas and Electric Company (PG&E), 

301. 
PARALLEL requirements of the Fifth and 

Fourteenth Amendments, 365-366. 
PARKS, Evans v. Newton, 366. 

Public, Virginia, 17. 
PART-TIME jobs, 25, 29. 
PATTERNS of discrimination, 43-45. 
"PATTERN or practice," 160-161. 
PAY, Federal employees, 358. 
PEABODY, Malcom, Jr., 143. 
PERIODIC reviews of civil rights, Civil Rights 

Division, 322. 
PERSISTENCE of discrimination, 11-17. 
PERSONNEL Management Training Center 

(PMTC), 35. 
PERSONNEL Measurement Research and De

velopment Center (CSC), 26, 28. 
"PHILADELPHIA Plan," 8, 13-14, 49, 63, 

65-66, 134, 347. 
affirmative action, 47. 
coordination, 129. 
FEBs, 309, 339. 
Justice Dept. review, 249. 
White House staff, 336. 

PLANNING, l:l-dvisory, and supervisory 
boards, 192-193. 

PLANS and Programs Staff (EEOC)., 90. 

POLICE-COMMUNITY relations, CRS, 311-
312, 314, 340. 

POLLAK, Stephen J., 273. 
POSSIBILITIES for discrimination, direct as

sistance programs, 258-259. 
POST Office Department, 124, 271, 296. 

OFCC,63. 
sanctions, 83. 

POST-APPROVAL reviews, 220-228. 
POSTERS, ASCS informational channels, 260. 

nondiscrimination statements, 255. 
SBA compliance program, 233. 

POSTPONEMENTS. see Delays. 
POST-TERMINATION proceeding, 238-239. 
PRE-APPROVAL compliance reviews, 228-

230, 350-351, 360. 
PRE-AWARD compliance review, 77, 81. 
"PREDOMINANT interest agencies,'' 3. 
PRE-EMPLOYMENT training, 29. 
PRE-INVESTIGATION, 100-101. 
PRESIDENT of U.S., Advisory Council on 

Executive Organization, 330. 
Attorney General advisor, 335. 
Budget Bureau advisor, 326--327. 
Cabinet: on civil rights, 325. 
--, conclusions, 363-364. 
civil rights: leadership, 356. 
--, policy, 307, 338-339 
coordination responsibilities, 8. 
direct assistance programs, 266. 
draft agency regulations approval, 239. 
Executive Office of the President, 326-327. 
Federal Executive Boards, 307. 
influence of Attorney Generals, 320. 
Inter-Agency Committee on Mexican Ameri-

can Affairs, 317-318, 341. 
legislative proposals, 324. 
OFCC and EEOC, 359. 
site selection policy, 171. 
specific coordination responsibilities, 8. 
task force on uniform regulations, Title VI, 

181. 
White House : leadership in civil rights, 331. 
--, reorganization, 337-343. 
--, staff and civil rights, 335, 34fs. 

PRESIDENT'S Committee on Equal Employ
ment Opportunity (PCEEO), 20. 

PRESIDENT's Committee on Government Em
ployment Policy, 20. 

PRESIDENT's Council on Economic Oppor
tunity, 335. 
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PRESIDENT'S Council on Equal Opportunity 
239,243,245,333-334,354. 

PRINCE Edward State Park, Va., 17. 
PRIVATE clubs. see Clubs, Private. 
PRIVATE Organization Liaison Section 

(CRS), 311. 
PROCUREMENT contract compliance, 50-53. 
PROGRAM for Equal Opportunity for Military 

Personnel in Off-base Housing (DoD), 174. 
"PROGRAM or activity" (phrase), definition, 

185. 
PROGRAMMING, Planning and Budgeting 

System (PPBS), 90. 
PROJECT Value, 29. 
PROMOTION, Federal employees, 21,346,358. 

merit program, 30-31, 133. 
safeguards, 31. 

PUBLIC accommodations, 10, 16-17. 
CRS,310. 
Civil Rights Division, 321. 
and public facilities, 7. 

PUBLIC Building SeFVice, (GSA), 81. 
PUBLIC exposure, noncompliance, 53. 
PUBLIC facilities, 17. 

Civil Rights Division, 321. 
PUBLIC hearings. see Hearings. 
PUBLIC housing. see Housing, Public. 
PUBLIC Housing Administration, 143. 
PUBLIC Programs staff (DoT), 207. 
PUBLIC schools. see Schools. • 
PUBLIC Utilities Commission v. Pollak (343 

U.S. 451, 1952) 332. 
PUBLIC works and economic development act 

of 1965, Title VI, 187. 
PUERTO Ricans, 9. 

Advisory Council on Spanish Speaking 
Americans, 319. 

bus company to serve, 280. 
Cabinet Committee on Opportunity for The 

Spanish-Speaking, 315. 
Civil Rights Division, 322. 
ethnic data, 345. 
Inter-Agency Committee on Mexican Ameri

can Affairs, 318. 
representation on HEW civil rights staffs, 

209. 
PULLMAN Inc., 68. 

-Q
QUA_NTITATIVE ability, FSEE, 22. 
Q.UARLESv. Philip Morris, 49. 
QUOTAS. see Racial quotas. 

-R-
RACE relations, CRS programs, 311, 315. 
RACIAL data collection, 165, 351. 

Budget Bureau, 354. 
csc, 345, 358. 
direct assistance programs, 262-263, 352. 
DoD, 77-78. 
Federal employment, 345. 
HUD, 348-349. 
income security programs, 259. 
loan programs, 255-256. 
maps, UMTA pre-approval compliance re-

views, 229-230. 
1970 Census, Spanish heritage, 317, 340. 
OFCC, 358. 
program evaluation, 218-219. 
Subcabinet Group on Civil Rights, 332. 
VA,349. 

RACIAL identification, 40. 
RACIAL quotas, Federal financial assistance, 

188. 
RACIALLY restrictive covenants. see 

Covenants. 
RADIO broadcasting industry. see Broadcast-

ing industry. 
RAILROAD Retirement Board, 257-258. 
RAMSPECK, Robert, 20. 
"REASONABLE cause" (phrase), 104. 
"RECIPIENTS," Title VI, definition, 180, 188. 
RECREATION, compliance reviews, 360. 

discrimination, 161-162. 
pre-approval compliance reviews, 230. 

RECRUITING, Federal employees, 24-26, 358. 
training, 25. 

"RED-LINE" areas, 167. 
REFERRAL to Attorney General, 147. 
REFERRAL to State and local agencies, 147. 
REGIONAL Civil Rights Coordinator (OEO), 

208. 
compliance reviews, 226. 
minority information collection, 219. 

REGIONAL Director for Civil Rights (HEW), 
200. 

REGIONAL Equal Opportunity Officers (SBA) 
205,227. 

REGIONAL Human Rights Coordinators, com
pliance reviews, 227. 

REGIONAL Manpower Administrators (La
bor Dept.), 204, 226. 

REGIONAL offices, HEW, 211. 
HUD, 151. 
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REGIONAL offices (cont'd.) 
Labor Dept., 141. 
minority underrepresentation, 345. 

REGULATED industries and civil rights, 7, 
267-305,352-353,361-362. 

REGULATING agencies, 272-277. 
RELIGION, discrimination, guidelines, 97. 
RELIGIOUS organizations, housing excep-

tions, 141. 
RENEWAL Division (FCC), 283. 
RENT Supplement Program, 180-187. 

site selection criteria, 150, 156. 
REPORTING requirements, 174-175. 
REPORTS, aid to compliance, 216-218. 

aid to program evaluation, 218-219. 
Title VI Office, 245. 

REPORTS Division (EEOC), 92. 
RESEARCH and Technology Program 

(HUD), 150. 
RETALIATION against complainants, 231. 
REVENUE and expenditure control act of 

1968, 29. 
RICHMOND (Virginia) Title Insurance Com

pany, 161. 
RIGHTS Commission. see Commission on Civil 

Rights. 
RIOTS. see Civil disturbances. 
ROADS. see Highways. 
ROADWAY Express Company, 270. 
ROBERT Taylor Homes, Chicago, Illinois, 14. 
ROBINSON, James, 90. 
ROMNEY, George, 160, 219. 
ROOSEVELT, Franklin, President, 19-20, 45. 
ROSE, David L., 240-241, 244-247. 
ROSS, William B., 153. 
RURAL Electrification Administration (Ag

riculture Dept.), compliance reporting sys
tem, 217. 

-S-

SBA. see Small Business Administration. 
SEC. see Securities and Exchange Commission. 
SPA. see State Law Enforcement Planning 

Agencies. 
SSA. see Social Security Administration 

(HEW). 
SAFEWAY Stores, FTC investigation, 298. 
ST. Louis, Missouri, Chrysler Truck Assembly 

Plant, 44. 
Commemorative Arch, 54. 
Commission hearing, 13. 
effect of urban renewal, 14. 

ST. Louis, Missouri, Chrysler Truck Assembly 
Plant (cont'd.) 
FHA-assisted minority group purchasers, 

160. 
housing discrimination, 14. 
lack of affirmative nondiscrimination 158-

159. 
loan discrimination, 252. 

SALARY. see Pay. 
SAN Antonio, Texas, Commission hearing, 38, 

44. 
educational inequality, 15. 

SAN Francisco, California, BART, 43. 
Commission hearings, 12. 
CRS regional office, 311. 
FEB, 309, 339. 

SAN Felipe, Texas, Federal aid to education, 
15. 

SANCTIONS, 194-196, 236-238. 
compliance agencies, 82-84. 
csc, 39. 
DoD, 347. 
employment discrimination, 52-53. 
insufficient use of, 83-84. 
OFCC, 67-68, 358. 
off-base housing programs, 175. 
savings associations, 360. 
Title VI,agencies, 351. 
VA,349. 

SANCTIONS for noncompliance, 158. 
SAVINGS and loan associations, 165-167. 

civil rights policy, 359-360. 
mortgageloans,349-350. 
race and ethnicity records, 168. 

SCHOOLS, desegregation: litigation, 238, 247-
248. 
--, post-termination proceedings, 238-239. 
--, White House staff, 336. 
private, tax exempt status, Title VI, 184. 
proprietary, VA compliance reviews, 228. 
public: segregation, 9. 
--, Title VI, 5. 

SCHULTZE, Charles L., 328-329. 
SCHWELB, Frank, 160-162. 
SEAMANS, Robert C, 75. 
SEARS Roebuck, Missouri, 13. 
SEATTLE, Washington, EDA regional office, 

207. 
SECRETARY of Defense, off-base housing, 174 
SECURITIES Act of 1933, 299. 
SECURITIES and Exchange Commission 

(SEC), 299-303, 353. 

395 



SECURITIES and Exchange Commission 
(cont'd.) 
contract compliance, 361. 
disclosure of information, 299-301. 
E.O. 11246, 300. 
information given to investors, 299. 
proxy mechanism, social causes, 301. 
proxy vote, 302. 
responsibility, 267-268. 
stockholders, and management issues, 301-

303. 
SECURITIES Exchange Act of 1934, 299. 
SELECTIVE Service System,_Justice Dept. in

quiry, 249. 
Mexican Americans, 317. 

"Self designation" system, statistics, 40. 
SELMA, Alabama, CRS, 312. 

1965 protests, 1. 
SEMINARS. see Workshops. 
SENATE Committee on the Judiciary, 125. 
SENIORITY system, discrimination, 49-50, 53. 
SERVICEMEN. see Armed Forces. 
706 suits, 107-108. 
707 suits, 108-112, 116. 
SEWERS and sewerage, pre-approval compli

ance reviews, 228. 
SHELLEY v. Kraemer (334 U.S. 1, 1948), 

156. 
SHIPBUILDING industry, minority employ

ment, 85. 
SIMKINS v. Moses H. Cone Memorial Hospital 

(376 U.S. 938, 1964), 366. 
SIMMONS, Samuel J., 143, 147, 150, 153, 157-

160. 
SINGLE-FAMILY exemption (housing), 141, 

156,349. 
SITE selection criteria, 156. 

compliance reviews, 228. 
DoD, 76. 
EDA pre-approval compliance reviews, 229. 
E.O. 11512, 171. 
FHA responsibility, 152. 
front-end review, 157. 
HUD, 149-150, 348-349. 

SITE selection for Federal installations, 178, 
360. 

SIT-INS (demonstrations), 10. 
SMALL Business Administration, 205, 279. 

Cabinet Committee on Opportunity for The 
Spanish-Speaking, 319. 

civil rights officials, 196, 198, 205, 209. 
civil rights personnel, 209. 

SMALL Business Administration (cont'd.) 
compliance reporting system, 217-218. 
CRS cooperation, 314, 340. 
direct assistance to minority borrowers, 258. 
direct loan program, 257. 
discriminatory hiring practices, Title VI, 

190-191. 
ethnic data collection, 219. 
Federal financial assistance, Title VI, 186-

187. 
Federally assisted organizations, 194. 
insurance and guaranty programs, 6, 256. 
legal appendix, 371. 
loan: data processing, 256. 
--, discrimination to Mexican Americans, 

252. 
--, guarantees, 251-252. 
nondiscrimination poster, 233. 
post-approval reviews, 227-228. 
procedures for securing assurances, 214. 
staff adequacy, 208-209. 

SOCIAL change, CRS programs, 312-313. 
SOCIAL Security Administration (HEW), 

258. 
informational channels, 260. 
payments, 257. 
sanctions, 83. 

SOCIAL Security beneficiaries, Title VI, 185. 
SOIL Conservation Service (Agriculture 

Dept.), 258. 
SOLICITOR of the Dept. of Labor, 189. 
SOPHIE Mae Candy, 279. 
SOUTH African Airways, 287. 
SOUTH, The, BOR compliance reviews, 225. 

Civil Rights Division, 322. 
CRS focus, 311-312, 339. 
discrimination in agricultural services, 16. 
education, 9-10, 221. 
ineffectiveness of assurances, 213-214. 
Negro borrowers, 256. 
school desegregation, 11, 14--15. 
tax exemption and segregated schools, 184. 
voting rights, 10. 

SOUTHEAST Regional Coordinator (OEO), 
civil rights staff, 209. 

SOUTHWEST, The, Agriculture Dept., 318, 
340. 
EDA,317. 
segregation of Mexican Americans, 15. 

SOUTHWESTERN Bell Telephone Co., 44, 272. 
SPANISH Americans, airline companies, 271. 

EEOC, 97. 
HUD, civil rights staffs, 210. 
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SPANISH language, HUD publications, 150. 
recreation publicity, 291. 

SPANISH surnamed Americans, 9. 
compliance and enforcement recommenda-

tions, 357. 
DoD, 77-78. 
employment, 136. 
employment disparities, 22-23. 
Federal employment, 345. 
general findings, 344. 
HEW compliance reports, 216. 
Justice Dept., 250, 348. 
on civil rights staffs, 209-210. 
servicemen's reports of discrimination, 173. 

SPECIAL Assistant for Equal Opportunity 
(Commerce Dept.), 193,202,229. 

SPECIAL Assistant to the Attorney General 
for Title VI, 240. 

SPECIAL Minorities Projects Section ( CRS), 
311. 

SPECIAL Projects Office (OFCC), 56. 
SPECIFIC coordination responsibilities, 8-9. 
STAFF. 

adequacy,206-209. 
civil rights responsibilities, 357. 
HUD,348. 
Justice Dept. Title VI unit, 351. 
Title VI agencies, 350. 

STAFF Assistants for Minority Group Affairs, 
204. 

STAFFING, EEOC, 347. 
loan programs, 253-254. 
OFCC, 346. 

STATE action under the Fourteenth Amend
ment, 366-367. 

STATE Department. see Department of State. 
STATE Employment Security Agencies; mi

nority employees, 12. 
STATE Law Enforcement Planning Agencies 

(SPA's), 192. 
STATES, AFDC programs, 180. 

Burton v. Wilmington Parking Authority, 
253. 

civil rights commissions, HUD training, 151. 
compliance reviews, Agriculture Dept., 201. 
Cooperative Extension Services, 215. 
employees, Title VI, 189. 
employment offices, Title VI, 181. 
fair housing law, HUD, 146. 
Federal Merit Standards, 9, 12. 
Fourteenth Amendment, 365-366. 
government employment, 2-3. 

STATES, AFDC programs (cont'd.) 
housing authorities, 153. 
law enforcement, Title VI, 180. 
local fair employment practice agencies, 92, 

113-114. 
nursing homes, compliance reviews, 228. 
State Liaison Officer, -BOR compliance re

views, 225. 
State-chartered savings and loan associa

tions, 180. 
"substantially equivalent" :rights and 147. 

STEPHENS, Louis C., 224. 
STOCKHOLDERS, management issues, 301-

303. 
STUDENT loan guarantees, 251. 
SUBCABINET Group on Civil Rights (1961), 

332, ·343, 354. 
"SUBSTANTIALLY. equivalent," 147. 
SUITS (lawsuits). see Lawsuits. 
SUMMER employment program, 25, 29, 307. 
SUPERGRAD;E level, I:9-inority group employ-

ment, 31-32. 
SWIMMING pools, community, segregation, 

17. 
SYLVESTER, Edward C., Jr., 51. 

TVA. see Tennessee Valley Authority. 
TAFT, William Howard, President, 19. 
TARGET cities, housing discrimination, Jus-

tice Dept. list, 161. 
TASK Force Committee, report on OCR. re

organization, 200. 
TASK force on uniform regulations, Title VI, 

181. 
TAX Division (Justice Dept.), 321. 
TAX exemption, Title VI, 184. 
TEACHERS, discrimination against, 15, 190, 

216, 221-222. 
TECHNICAL Assistance Division (EEOC), 

91. 
TECHNICAL Information Division (EEOC), 

92. 
TECHNICAL Studies Division (EEOC), 92. 
TELEPHONE and telegraph companies, dis

crimination, 272, 275. 
TELEVISION broadcasting industry. see 

Broadcasting industry. 
TEMPORARY employment. see Employment, 

Temporary; also Summer employment pro
gram. 
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TENANT selection, 139-140. 
compliance reviews, 159. 
FHA responsibility, 152. 
HUD and Justice Dept., 248. 
off-base housing, 173. 

TENANTS, ASCS compliance, 261. 
DoD off-base housing, 350. 

TENNESSEE Valley Auth9rity (TVA), staff 
training in civil rights, 212-213. 

TERMINATION (sanction), 236-237, 243. 
TESTING. see Employment, Testing. 
TEXAS, Employment Commission, 235. 

Employment Service, 248. 
Employment Service Agency, 16. 
ethnic isolation of Mexican Americans, 15. 
HEW compliance reviews, 221. 
State Employment Security Agencies, 12. 
State Employment Service, 122. 

TEXTILE industry, compliance, 73-74. 
EEOC hearing on, 116. 
multi-agency coordination, 129. 

TIMKEN Roller Bearing Co., 68, 301. 
TITLE II. see Civil rights act of 1964. 
TITLE IV. see Civil rights act of 1964. 
TITLE VI. see Civil rights act of 1964. 
TITLE VI and Federally assisted programs, 

180-250,264-265,350-351,360. 
TITLE VII. see Civil rights act of 1964. 
TITLE VIII. see Civil rights act of 1968. 
TITLE insurance. see Insurance. 
"TO Secure These Rights," (Conference, 1966), 

315. 
TRADE unions. see Unions. 
TRAFFIC controllers. see Air traffic control

lers. 
TRAILWAYS Bus Terminal, Jackson, Miss., 

17, 287-288. 
TRAINING in civil rights, 32-35, 155, 350. 

Budget Bureau, 328. 
csc, 358. 
DoT, 211. 
EEOC, 94. 
Federal employees, 345. 
Federalfunds,66-67. 
general findings, 344. 
HEW,211. 
HUD program, 151. 
other agencies, 212. 

TRAINING (job training), minority groups, 
33-34. 

TRAINING division (OFCC), 57. 

TRANSPORTATION availability. see Site se
lection. 

TRANSPORTATION availability. see Depart
ment of Transportation. 

TREASURY Department. see Department of 
the Treasury. 

TRUCKING industry, 352. 
TRUMAN, Harry, President, 45. 

-U-
U.S.E.S. see United States Employment Serv

ice. 
UNASSEMBLED examinations. see Examina

tions, Unassembled. 
UNDERSECRETARY of Housing and Urban 

Development, 198. 
UNEMPLOYMENT, Title VI, 187. 
UNIFORM Amendments Committee, Title VI 

regulations, 183. 
UNIONS, 47-48. 

collective bargaining, 48. 
membership, 53. 
labor organizations, discrimination, 85. 
NLRA,4. 
"Philadelphia Plan." 13-14. 
reporting system, 2, 117. 

UNITED Planning Organization, Washington, 
D. C., 296. 

U.S. Attorneys, Civil 'Rights Division action, 
323. 

U.C. Civil Service Commission. see Civil Serv
ice Commission. 

U.S. Commission on Civil Rights. see Com
mission on Civil Rights. 

U.S. Constitution. 
CRS,310. 
regulatory agencies, 276. 

U.S. Constitution. Art. II, 331. 
U.S. Constitution. 5th Arndt., 16, 253, 259, 263, 

266,352,365,367,369,371. 
U.S. Constitution. 13th Arndt., 142, 304. 
U.S. Constitution. 14th Arndt., 2, 321, 365-

366, 369. 
U.S. Constitution. 15th Arndt., 321. 
U.S. Employment Service (U.S.E.S.), recruit

ment, 25. 
U.S. v. Crown Zellerbach, 49. 
U.S. v. Hayes International Corporation (415 

F. 2d.1038, 1045, 5th Cir., 1969), 121. 
U.S. v. Lake Caroline (CA No. 432-69-R), 161. 
U.S. v. Local 319, United Papermakers and 

Paperworkers (397 U.S. 919, 1970), 121, 125. 
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U.S. v. Sheet Metal Workers International As
sociation, Local 36 (416 F. 2d 123, 8th Cir., 
1969), 121. 

UNIVERSITIES. see Colleges and universities. 
URBAN Mass Transportation Administration. 

civil rights officials, 200. 
compliance duties, 79. 
compliance reviews, 223-224. 
post-approval reviews, 224. 
pre-approval compliance reviews, 230. 
racial data collection, 219. 

URBAN problems, CRS focus, 311-312, 339. 
Federal Executive Boards, 307-309. 

URBAN renewal, 3,139. 
E.O.11063,139-140. 
local public agencies, 153. 
minority groups, 152. 
St. Louis, 14. 
Title VI, 140, 151-152, 157-158. 

-V-
V A. see Veterans Administration. 
VANCE, Cyrus, 172. 
VERBAL ability, FSEE, 28. 
VETERANS, disability benefits, discrimina

tion possibilities, 258. 
disadvantaged, Justice Dept. review, 249. 
minority groups members' benefits 263. 
service organizations, Title VI, 194. 

VETERANS Administration, 162-165, 177, 
204-205. 
benefit payments, 257. 
centralized compliance operations, 198. 
civil rights officials, 197. 
complaint procedures, 261. 
compliance reporting systems, 217. 
compliance reviews, 164. 
data collection, 149. 
direct assistance programs, 258. 
direct payments to veterans, Title VI, 186. 
discrimination in housing, 142. 
E.O. 11063, 4, 253. 
housing loan guarantees, Federal programs, 

263. 
housing loan insuran~e, 251. 
insurance and guaranty civil rights staff, 

253-254. 
insurance and guaranty programs, 6. 
insurance and guaranty programs, racial 

data, 256. 
legal appendix, 370. 

VETERANS Administration (cont'd.) 
loan: complaint procedures, 255. 
--, discrimination, 252. 
--, forms, nondiscrimination information, 

254-255. 
--, guaranty program, nondiscrim~nation 

reporting, 254. 
membership in Federally assisted organiza-

tions, 194. 
mortgageinsurance,139 
national service organizations, 'l'itl~ YI, 194. 
one-and two-family owner-occupied -houses, •• 

exemptions, 163. • • 
post-approval reviews, 228. 
racial data collection, 262-263. 
racially restrictive covenants, 163. 
rating schedule guidelines, 260. 
staffing and organization, 164. 
Title VI, 4-5. 
Title VI: educational responsibilities, 247. 
--, loan exclusions, 187. 

VICE President of the United States, 239. 
Council on Domestic Affairs, 337. 
President's Council on Equal Opportunity, 

333-334, 343. 
VIRGINIA, open housing, summary, 178. 

recreation discrimination, 161-162. 
State Park System, 17. 

VOICE of Los Angeles, Inc., 282. -- ....-...VOLUNTARY compliance, 52, 84, 234-236, 
351. 

VOTING, 7, 10-11, 321. 
VOTING rights act of 1965, 1, 7, 10-11. 

-W-
WAGE and Labor Standards Administration 

(Labor Dept.), 56. 
WASHINGTON, Walter, 296. 
WASHINGTON, D. C., area site selection, 149. 

Consumer Protection Program, 292, 294-295. 
housing restrictions, 292. 
1963 march on, 1. 
site selection policy for Federal installa

tions, 172. 
Spanish-speaking people, 320. 

"WASHINGTON Plan," 65. 
WFAN-TV, 282. 
WOOK,282. 

"WASHINGTON Plan," 65. 
WATTS riots (1965), FEBs, 308-309. 
"WE, the Mexican Americans," (pamphlet), 

320. 
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WEAKNESSES, civil rights compliance, con-
clusions, 362. 

WEAVER, Robert C., 147. 
WEINBERGER, Caspar W., 296. 
WEST, The, school compliance reviews, 221. 
WFAN-TV, Washington, D. C., 282. 
"WHITE collar" jobs, EEOC hearing, New 

York, 116. 
WHITE collar jobs, minorities, 85. 
WHITE House, The, 331-363, 342-343, 354-

355. 
WHITE House Council on Domestic Affairs. 

see Council on Domestic Affairs. 
WHITE House reorganization, 337-338. 
WHITE House staff, 8. 

civil rights policy, 307. 
CRS advice, 311-312. 

WATKINS, Carol, 312. 
WILKS, John L., 56. 
WILSON, (Thomas) Woodrow, President, 19. 
WMUU, Greenville, South Carolina, 273-274. 
WOMEN, compliance and enforcement recom-

mendations, 357. 
employment, 5.5-56, 97,136. 

WOMEN, compliance and enforcement recom
mendations (cont'd.) 
general findings, 344. 
Justice Dept., 348. 

WOOK, Washington, D. C., 282. 
WORKPLACE Standards Administration 

(Labor Dept.), 56. 
WORKSHOPS, CRS media relations programs, 

312. 
Equal Employment Opportunity, seminar, 

42. 
FHWA,211. 

WORK-TRAINEE examination, 27-28. 
WHDH-TV station, Boston, Massachusetts, 

281. 

-X-
XIMENES, Vincente T., 89, 110, 316, 319, 340. 

-Y-
YOUTH, disadvantaged, 25. 

-Z-
ZONING ordinances, Justice Dept., 161. 
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