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hearings to be held in New Mexico during November 1972. 
fl I l •. ; 'rt q '11 I 19'/ j •) "l ')J 6 ➔ G ;: e- • .f r,:11 • 1 

The protection and preservation of the land and wate~ 
• l~ ' .. • ' ' , 'I . j c l, f J L 116 ?.t ar,cf r ' 

rights of the Indian tribes in the Southwest is as vital 
d t rf, I '• •• t J :, 'f i f t,p f .. t 

as'any problem which now confronts these tribes. 
"! c, [ ·• n ' Pl _; U '1 9 j SW ., £J 

The Pueblo Tribes of New Mexico have depended.on the 
odi .,., • •J, f'r ~ [,If:; ·•vi.1f;!~!r l• 

Rio Grancie to sustain their lives for thousands 6f years.
r,.-:,.ixsM w<,V. ,.,.ic., n. '=' 1 • , 1i1 ', ',,i:. .,") r --•1 01,:!..:.1'1 

T6 't.1ie1.Piieblb "I:ridiah, the Rio Grande is a living part of 
. at fl 1 • • '" f .l\ bn l J luS i ·1 A 1 H 

'· •l,i; d,~ r.,..
the nalanced scheme of nature, with which the tribes 

mai:hi:aiii ··a close relationship,. Thus, the river is. a part 

of the very life and existence of the Indian. When the 

I,, t I'".: • i \ " 
river dies1 so does the Indian. 

That is whyhthe Pueblo Indians, as well as their 

brother tribes all over the West, are deeply concerned 

with the events which have occurred within the past 75 

years. Those events limit the availability of water to 

them and; therefore, threaten their own existence. They 

realize, as do their brother tribes tn Arizona, that they 

must be aware and active in the protection of those rights 
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. cs 
to use water - the Winter's Doctrine; 

,.._ t;;.h 
legislative and administrative events 

(3) chronicles 
,. 

affecting the 

Pueblo Tribes and neighboring tribes in both New Mexico 

i : ., .. J; 
and Arizona; and, (4) interprets those events. 
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I. Relat:ionship of..:the -U .: .s. to -the American Iridian 
... 

r, ITribes. 

The subj~ct of the relationship- which exists· between 

the, Indian tr.ibe.s and the U. S. Go:_v'ernnient;tih'as been 

suce,ihctly .stated in a memorandum submitteJ9: ,Jo ~'!=,he~ 

commissioner- of 1--Indi·an Affairs; Bureau .o·f IntljJ'an, Affa·irs•p r.. ,., -· 

by.w_.i,-l,liam!H. ,Veeder, Water Conservation Speotc!-li:st with.. . 

the Bureau of Indian Affairs. A segment of t1iat , 1 c1 ... r t'lt::. 1 

memorandum is included here ?tS a discussion of, the'' unique 
: u--i- a.. ,( J ~ • •' l i;_;'"1t)(-ri 

r~:J_ationsh.ip ,gx_i..sting between the U. S •.G·over-nfn~n:t, and 
~ -:i!"C' - - • 

the Indian tr.:c,.iJi~J=l·, p_articularly with the Pueblo1 tr..ibes 
f 1 

of New Me::ki_qp_-:, l 

"fJ.flO •J,\ l'~. 

-s~r,od'Ji/13' )!? ~ tc:f:.."!','f(* 
&Ef.t rlJ i ~ :>, !9 ti1"" • l-' 

Immemorial -R~'.9Iitrs (o':fiHtheuP.uebio. Indians. -4 Nati6na1.~ Obliga-
~) i,.:;r.4m.s .nz J;. t. 

tioli to P rot:e:C'.f~ T.ffefn'.t 
1U~: ~ 

Long pr:L9:i:- t;gd:h~ time that• the European culture 
,.. ," _.,.._'b ':'' 

first invaded th~Ar: lands and then engulfed them, .. ·the 

Pueblo Indian_sd1ad creat~d ·and•maintained a hightdegree 

of civilizatJ9p1pr§di~at~q upon their use of thefwaters 

-
c;:>f the Rio Grang~ and its t.ribut.ar.j.es. Their li:'ires 1were 

oriented to the River which made habJ,t,9-tipn.!~.?f1'Jb.J..~ iµ 

contrast to the harsh desert environment which extended 

for miles both east and west from their ancieht homes. 

l 

https://t.ribut.ar.j.es
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·1:·11 ~- -;~~ 
J..... 1i, 

!"" 
~ 

,l-.. ~- ~ 

Spain and Me~~~~~~il,ng their sovereignty respedii~~---. " ...-· 
the PueJ:~J~ Q:_!1~~~.J ~J.J~~i:i:.~. l?.r.:op~F.!:Y- t ·~]l~er_§s.ts; \ s~e~~~g I 

-
(, ... 

.,, 1/i"'" .. n.,-,,;;i·,fl' ~r-!..-...--1 
< ",.,,, • 

-~_.,,.. .::;,/ 

to preserve and i;t~~ 
-

fh~-
• 1i,;,i- '1 

1: '~:-:t!;J.,4"' ,n,~~("fc 

, ;I:ri"' :J.S.48.s J.7~~-~:g ~Nat~qfl,_a:;t.'>~Go.v..ernment undel?> Lthei srlT 
' l- i !J \':.-./' ' L ~ '! <,, ~ 11 1dJ-20") jj,Q't'i 

Treaty o~,, ~_U_£LdJ3.i4Yi~w~~~-9'P) a.s-~umed>, I sove:i::e.igntiy.t -'ov.e~f'IE1t~•itt1' 
-~,. , l -,:' 

11 St:(Ji,;t G~.r 1mo1li 1..:: : t·, ebk.o 
area occup:j,e_d AY lt~~)?.-®~ioI:~:Ii'iJg~tcl.~S)l.there was1 estaj:rnrsife~w\ 

< ·'ll'l ft!:.l::, ··~ L.f('·.:::n (1'":} t r,1 •"l'f"'r.t 

betw_een=> :ttl\ andi: -th'::e -.~$c!J@lf4it-r~n'.~f:::6,p'Jfs:-i?it.uuiorralt re'lation:sh-:ifp"' 
~ •~it,_gy~,t , t~")/J , ,.1r.~ of , 

of g.uardiant and) w~rds:~i ds. 0~~~¼1t$f\¥.@;jt~t:➔:-el,'le1 •Higliest Cdutt 
, ~ " ·51- l ,, } • v, r 1 ~"1.. ( ::i ) 

-- . 1_: \, ' f:- ~, ,J, 

had this to say: '1-l) .:ta:~~2 A .t. ; c ,1[-:1 11::!'$,lbnI :to Pr~ • 1 i 1 

r ! ,,._, 1:1 'i ,J> ~~ rj '-- : J--S:f:rct 11. • 
11 v! ~ it~ :i!-&J.\;tI~.i;'~-:q:-"'~C~§iSP-"]t:¥\i:!k)n:~~lt J>;_i'I-f? a.i:. orubns1. )ffi• " 

spec:taS:lity?:.u'tonf'---htie, J.:eg_arl: 's-EaHrus o:J?:ltfli•:i!s t;,e... • 
pe_0pl_e]L;iflir1~ii. ~itb~r-" -Sp~i~;~;gi6i-Jx;~~~~ql ,f<?nn r t, r , 
ru;:he"),s fo:ir".'.-.,,thet:her Ind-ian corrirfi:uh-:hties· 

,. J , wi:tb)in1f,~~. iQ•iftd.!'CSI of. th"el Uhd.-1:e"d~ S,if'ai:..JeS\ t 
• rJI',.._ f.-: '~1•;. 

may be ~'4]ll:i~cted to its guardianship 
and pr6~~~{iqA as dependent wards tu~ns • w

7 
upon oth.i;rli' e:::g~siderations .......Not only 
does the· ~~u_s;tjd:.ution"'"'etxpressly authorize 
Congress to regulate commerce with the 

- , ;!:ndi:ah:t t~:hbes~p!5"ut!_:I!ohgn:co1rt:i-n.:u~d. ra'g-is:­
lative and executive usage and an unbroken 
current of judicial decisions n~v~ att~i~1 

buted to the United States as a superior 
• and1 civ•i1ij:z·ed0Nafioi1u i:.he~;power.l and- tlier 
duty of exercising a fostering care and 

1prot.ecti'"on'i 6v~:ir0 al-L depend"'enb Ind-ian 
communities within its borders, whether 
witliin itsborig-inal• ter:iri"tory or terri-=-
tory subsequently acquired, and whether l/ 
within o:ir without the· lmits- of .a State .... 

- .,y See\-Handbook of' Federal Indian Law, Cohen, pp. 3'83' et seq. 

y United States v. Sandoval, 231 U.S. 28, 46 (1913) . 
( 

y United States v. Sandoval, 231' U.S. 28, 45-46 (1913_) . 

mailto:0~~~�1t$f\�.@;jt~t:�:-el,'le1
mailto:c!J@lf4it-r~n'.~f:::6,p'Jfs:-i?i
https://l~er_�s.ts


Court further stated: 
J 

11 
••• it may be taken as the settled 

doci:rine •'of tliis court that' Congr@ss, ' 
in pursuance of the long-established 
p6licy 1 <5f~ tli'e Govei'nrilent'; ·11as a right 
to determine for itself when the I :
gu&rdianihfp which has ·been ma.'.1.rit'a'..irled ~ '• : I 

over the Indian shall cease. 11.1/ 
1 ,[..;; •:, • r'J 

Fulfillment of that trust obligation is the fundamental 
"'-f - "":'-;:: ~ <-..., .... - i')G , .. , 

consideration. From the broad spectrum 
1 ')j :rf; ·;-·t'._"r- .... .._ "!. .. ,... 

df pronouncements by the Supreme Cou:i;-t it_ is _abul1dantly 
,, 

·'( 
I • 

anifest ·that one 6f the principal aspect's of i;he Nation I s 
• ' fH; 

~... 
1!rust responsibility in the words df that·Court, is the 

\ ~ ~ , r- l -j: ., 

,.. -... .. . r ")L ' 
to the Pueblo Indians , - indeed,. al'l Western 

1.. .... L ? t r r +S'.j~~ 

that tney shall have a 

11 
•••peaceable a~d ·u:nqualif,ied p6ssessibn 

of the land in perpetuity. 112,/ 

Most cursory ~nowledse of the Pueblo Indians, their mores 
( .-; < rt ~...;") ;; (' W 1 • ~~ " • 

basic concepts of life, reveals that their a.rl;Cient 
~ ·1 -=ic r 

lands and the means of maintaining them are perhaps fore-
...,. ) ;--;··i, , . 

. \most in their ~th±riking: Logical sequitur of ''thai funda-
-, 

•)mental concept 6f· the Pueblo Indians - and very much a 
C\ \ Jj~t 

-~' part of it. - 'is their insistence that •the:i.:r ecfu~i:ly
' •• ll 

,f 

,t • 
· ;'. ancient rights to ·the use of water in the Rio Grande and 

1 ~ 
•f" 
J -y~-~-.?-)-A----,-~-3_-1-u-.-_s-_-2-a, 49 {1913). r:, 

\ 
2/ .united States v. Shoshone Tribe of Indians, 304 U.S. 
111, 116 (1937). 
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• <:1Ji>Jf! l•3'fJ'l.LJ1 
its tributaries be protected and preserved. They 

t:., • 
.J!.. r :3.,J .., ' ., "r 1 •)d /6it J: .',. 

perhaps more ,t~Wl l ~~ <?,~~~r 13~,<_?ple2 r"l k:q9}; ,,~~c3:i?., i;:1J,,e 
u .:.' [ , ~ a<;, . ,J 4 ~ J ~.. 1.1,,,1., ..,, c 1 

continuation ,<?it -f:h~i:i; J;lom~~: and ab;j..d~:t;i-~ Ji!-,ac,~~ _~s;
' . 

.~ ... J Ji"' '",l - I i .. ) ,# 

inextricabl¥>~h~~~t~~~Ftn~ t~r_,i;:pos~ ~i~ht~.~q ~~~- use 
•... t • 

of water. That the United States has an o~ligation to 

, n J .:_ tf!.J..> .... "' . ,. _. .. ,.. J 1..... .. • ; - .1. • ...., ... ~' ~ ( •. a. .. J _; t J.. ,A 

preserve those rights is well stated in these terms 

'"llil )_-· ~a .. ~ .,-1~• >!' ,11.J - ~i ... ,,. .1 .. 

respecting the Colorado River Indians: 
• .L { ._: .. j..,. ... (. _ , ., ! It .. L,. "" to..~ <-., lf 

11 The broad powers o·f the United 
~"r:5tes. \~- :i;~.<~}fE'1t~1 ~~'r;v;:~~aP,~-~- w~t~~~.s, 
under the Commerce Clause Lwhich 

,, g-~'5~5.iv~,is,~ ~o fth~f~~'lJw5'{;_,r,e1,c}t\~Il~°q:i-E
with the Indiany and to r~gulate 

~ ••• ,. .,, 'f
.G~~e:rmmen'l?'~. lands under. ,AFtic'le.1 "J:.Y,•, ., c:;_...,.,. ~+P i..--r...,,_•::1v_.q.., ~ _q,,.,;"l..1. •J.'f'.~ V-';-'-'- ~,• ,

Section 3 of the eonstitution" invests 
' , - . .. .... . ~ . " ...-: 

the Nation with a1tt11,qritYi 1•~to. ~~~;~ry:~ 
water rights for its Lindia.!Y'reserva-
tions and, ±½s nrone:i:::ty·. 1!6 t ~. ·r,-:. .-

'''--'...:... c:,? 1"4r".•.: f •' ,l.,I...J. .t::t. .S:::"t~ .... , ~f ... , ,._, ~~ .. 

. 1 J .i J _, . , if it- ..),1 

Keyed to tlie Nation's trust rispohsibility are the 
l J! 1. ... enJ ~·dl6.1iL.'1l ,_, -1<: l: 1..., i- ' i'> ...~ • /(, ,,

criteria which govern the fulfillmenu of it. On the l 
. 

... ,!;.) L-,-.l ..... I, ,, ,.. ~-<. J,, 

subject it-has been stated: 
t.r:.1 ,1..,.Ct ~-!../ .,-t.Ji"'!....."",11. ... .>~.- ... ·• ,., ~· , '- .1, 

"The trustee Lguardi.§:!Y' .i,s under.a ¢luty 
to. ,.,the beneficiar~,,- {w.ard 1 in,£adm-fn-1s~e:i..~' .J.0,.·-1 J.,.,•, .• ..,..v v ,,.-- .z11 L, .... t ~~ . c:- •-·1•-,~... _, ... - ... ,
ing the trust to exercis"e such rcar·e and 

, S:f.~,t...\ as .~ ma11 Rf q:i;di..,n:t~Y p:r:_.v~)~I1,ci,e ., 
would exercise in dealing with his own 
?.8'9..Il~rt~~!91d- ~f th~- ,;e:i;::qsi;:~_e )1~~1 gr'"~ate:t?­
skill - ./Jiere engineers, hydrblog~sts, 
~p:t,.}. ~CiE~p:t:,i~~S I C_Qll,t~~.st n~g:q~i~_tQ]tS►, 
administrators, lawyer.§/- than that of a 

§/ Arizona v. California, 3:73' U.s:. 546, 597_:·59a 

https://C_Qll,t~~.st
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man of ordinary prudence, he is 
under a duty to exercise such ~kill 
as he has . 111./ 

,, '1 .1 c.·"l.:1 

A concomitant proposition - here most important - is 
r... ➔ 

that, The guardian is under a duty to the ward affirma-

i tively 11 to take and keep control of the trust property. 11.§/
I 

..:t .J ◄ r .t ,J .. . .: "j 

He is, moreover, to the extent of his capacities, here 
,., "' ,i, 1 • ct ... a,. 1 "' ~ 1·.:1.... : ·, 

professional, 11 
•••under a duty to the beneficiary to use 

reasonable care and skill to preserve the trust property. 112/ 
. ~w·· 

It is instructive ·to turn to the timber biow1-down Menominee 

Case in Wisconsin~ There Congress in its consent that 

the National Government could be sued, declared, among 

other things: 

1 IJi.,. •~Ai::.1 il:he trial o;f said suit the court 
. pJ1a),J apl?lY as respects the United 

~. 1h; orr.~s1ra"tres ·the same pr-inciples of law as :- , 
. ~'9~lq :Re applied to an ordinary f idu-

i {j.t_Lcf:ilary ,and shall settle and determine 
. t-h,..Et ~f.Jghts thereon both legal and 

, • f .s·~qu.i:t.abl·e• df. •said Menominee Tribe t. • 

against the United States notwithstand-
"-::.JJ'l::t-C:ol:r. ~. 

, 1:»ing~ Irap"'s-e··of time or statute of limita""'! , ~ , 
t;~pps"~~w 
j; i.t":i.J Stf::t .1 

1./ .American 'U°a\1~'<'-Institrite, Restatement, Trusts, Section 
174. 

21 Ibid., Section 176 . 

.!.Q/ The Menominee Tribe of Indians v. The United States, 
101 Ct. Cls. 22, 23 (1944). 



2 ~ 
From• tne. £itidings , conclus ions arid~ ~~]J."@ ]:ue: .. 

- ~-;::;, ,• .:..~ .... 

'' ~J: -,, f , • J~ 1. .{ 1., , uh".IDtd£4,l, 
the la,_st. ¢itecit decision •itr ±s:> ~viden!:J ,that,·~h~?..1;5_ 

- ½ I F • \.I_" .d.61'1 •l.n",~-~tt. 
pre~¢B~; 6E the law.reviewed above were applied ag~tt~Jft_ 

a:i -I;; 1'it~l)d~OO"f.! r; t '(J n. S"ISlt :;:_,,, :.n<:ri'?tl~,l.~•P 'J6-j.~ .,,.0- '"' n A 
the united ~tates of America. 

-~~~~~~.02.:1 !. y .. t .t! _wr.fh ts'> ~,:},J_::F _;;~-+f"-:Y:~Jfct-1PJ£!· ,yJ ,.. 
Irf' 'a companion case to that last- e:.:ifwd:, ,~~~~cA).urt 

' '~· -"'t .. 

.,-2. '.,x:.~~"l:g A.~~ __-_: • ~•,-r·• tm ~~9"..f~f.~: _1r\, . .;~;-r-1!.":L~:c:,·----. 
had this to say with respect to the perfo:imt:~c~e (~· ·:tt.n:e~ 

.;:l, .1,~c{ ,P "J -., j' • ,,. 1 • J -+ n • Jl q;-i" J"::i££l'..;Jl;)< ; , i l jl" 

trust responsibility owing by the United State~--~g ¥i~:_, 
"3'citJ Q.:! \( ~ ' r • •.'£'':: 1 ' I 1U ! 5!!0.tl'!*0°10"'t'-! 

Indians: 
' f . { _, ... q ( ! J - • • ' ., \,..., i) :- ' :I J ( fl 

11 We further thin~ that the· provision 
__: n rr~ 1 . 0fo S.e:e.u:iomc3Jr'of t.he ju:i::isd--ictiona.rl:h, 

act eoncerning the principles appli-
• ; • cab1e:i to:l' ·am,, ord-in~a:i:.y.J :§±duc:iar-:th add. 

little to,the settled doctrine that 
':>! o 3 the1.Uh.H:ed, a-gates;i, ras:1,:r:ega:i:.ds.1 its:,.; ! ,,. u,. 

dealings with the property of the 
11WIndians, is a trustee. J 

Perhaps .the:,,mos:tt b~sic e·on.cep.t oft _the, trust obligation 
'", f:J&l:fJ'.dlluutl a.J .;.eqo~:r. s •e r-~t;,h 1. t,o ~ 

owing by the1 Nai:i'.bri:a:-1 ..G..oy.:.ef:imnt"eD:t- ,EOJ,:th.~f.Puep_i.lo.: Indians is 
-11:bifr. ¥,"Ual:[ntt· us oJ ;b!).t!"';.c.,s .glj b-111 

that it must➔ .exerc-iS:e £-the •high.est! deg~e:,~i..of"t ,~i.delity to 
- .,,1& fsu?:Ji rt:iM "!0$'!.'.).if.1 a:1£i{}l-:t '!•rr 

them. It has been1 declared1~:i:n rr:e_g:arcb i:;Qlt,,\9::&t\o,yaity of 
1 

[f ' tJ '/ • !, .r..:i 'f ,l }cf~ :t.arr:i1.p.s 
the guard-iah•. to. the ward that., !!,The ~_rusj~~-e: :4._~·r under a 

\ I\ f ' ~-, ,
~ ...... 

duty to the beneficiary to administer the trust solely in 

w --·--- -
thet int""eres:h. oft• tp.e1 benef.iciar.y .}', Rec:ent.,ly it; h~s been 

W The Menominee. Tribe of Indians v:. 1Ther United, S.tates_, 
101 Ct. Cls. 10, 19 (1944). 

,.C,..,, l_ 

W American Law Institute, Trusts, Section 170. 

https://G..oy.:.ef:imnt"eD:t-,EOJ,:th.~f.Puep_i.lo
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authoritatively declared that the United States owed 

11 the most exacting -fiduciary standards 11 with respect to 

the Indians, even if it should prefer to·pursue other 
QI 

interests. Under no circumstances can the United 

States in furtherance of its other obligations, act in 

competition with the Indians or in derogation of their 
w 

rights. 

One of the most difficult aspects of this review is 

the dual respon~ibility of the United States - (1) it.s 

trust responsibility to the Pueblo Indians including, 
• J, 

but not limited to, the preservation and protection of 

their rights to the use of water; (2) the responsibilities 

in connection with, but not limited to, the development 

of projects for non-Indian purposes~ The conflicts 
~1.11, Gt\ le 1 

emerging from that dual responsibility w~ll be discussed 

in some detail. 
l ~~; 

Gravest threat to the Pueblo Indi~ns· and the continua­
• :.V J-rt 

tion of their ancient communities is lack of information 
i.. 'C' t t 

as to the extent of their reasonable present and future 
i':rl:. ~ 

W •Navajo T:i:;-ibe cYf.:-:f:n.8.ians v. United States, 364 F. 
2d 320~ 322 (Ct. Cls. 1966). 

W Americpll Law Institute, Trusts, Section 170, p. 431 
et seg:. 
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demands for water from the ~io Grande. In the absence 
.. ,. r- ,J f 

of that information it is virtually impossible for the 
. t, - • -:r· ft flltl.le>tfo j .l. 

United States to ful~ill \~9 tfust respongbility. 
... ~ ...,mci~.:rfi , nfr ~ )~ <:?J 

Locale of the Pueblos alpng,: the. rna~.n stream of the 
. rfio .a t'i'1 "!:ry ::,,?"i$':tS1·rt-ir.r} n., • 

Rio Grande demonstrates graphically the problems of the 
• ti ~ 1 4 • ,.. ~ ~•,( 

/
I . 

r, .... tJr ~-t:r n ,;- J:·'-" ~1-..1,±:i:ioqfl.tY.> 

Trustee United States. These Pueblos are t~~'.¼,eised by 
j 1 

or border upon the Rio Grande: (1) San Juan; (i) Santa 

Clara; {3)_ San Ildefonso; (4) Cochito; (5) -Santo Domingo; 

(6) San Felipe; (7) Sandia; and (8) Isleta. These Pueblos 
I: 

are intersected by or traversed by tributary streams. 
I ., ""• 

(1) Taos~ (2) Piduris_; (3) San Juan; (4) Santa Clara; 
a•~, - '.I. f , U ~ <'- -C Hi.l' -.. 

\t 

(5') Tesuque; (6-) Naro.be; (7) Pojoaque; (8) San Ildefonso; .·~ 

...,,6 s,d:,. ,o.ir,·, ~1 ·'' .i 

(9) Cochiti; (lb·) Santo Domingo; (11) San Felipe; (12) Santa \ 
,, 

:-.r)) 9rtT . :re."'! •.u<; lU'> C1 ~T Pt.....,f:, <, j' 
Ana; (13) Jeirlez'; (14) Zia;' ('15). Acoma; (16) Laguna; and ,i.•:,-,,;,~-

"[ • f'31'9 I L 'ti:-,• lw "' 
., 

I 
.t,(17) Isleta. .• <t 

* * * * * t.! 
"•!.' ,. \: 

The foregoing discussion by Mr'. Veeder lays the first :{!: 

premise upon which the action of th~ truste.e, United States, 
J 

must be judged. The second premise is the legal basis by 

which that trust responsibility is guided in the protection 

of Indian water· rights. It is that consideration to which 

we now turn. 

]2/ Note:· There are several undesigna~ed tributary 
streams traversing the Pueblos. Note also that -some of 
the tributary streams have different names on different maps. 

https://1-..1,�:i:ioqfl.tY
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II. wi·nt·ers Doctrine Rights to Use of Water. 

When the tribes began to_ experience intrusions upon 

their lands and stirrounding0are1is; they probably did not 

give thought t6 whether their fightl €0 tli'e use of water 

was aiso being infringed upon. The Pue151o'tl;i:-io~s in 

New Mexico had; like certain tribes in Arizdna; 

developed irrigation systems al6'ng l the Rio Grande a'nd 

its tributaries and made use of those•systeins many 

cent:'.tlriei:Pbe:Eore the conqu'istadores·rro'de in.td:'their 

villages.1 .1iro ·'the tribes, the .river was alive'ahd pa·rt 

' of i ttie 'c'wliole process of nature. Their ·relatdonship in 

-Eliatf:'p/6c'ess was· one 6f worship, re'ifererice, ;.ahd 'respect 

f6f -~tfi8se ,:elements whicb were provided t6 'sustain life. 

There werePno elaborate concepts of lawwnich guided 

the trines •in their relationship to one an6t1ier ., Each 

tribe live""'d"i:t:rl<i'.ts 6wn locale, adjusting to tne forces 

of nature 5a~F.~1f'dse forces changed from _year to year~ 

The invasion Qf the Europeans into the home areas 

. of the tribes brought irreversible changes,~including 

definitions of rights based upon foreign concepts o·f 

law. As the Western territories were annexed to the 

https://live""'d"i:t:rl<i'.ts
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United f::1tai:;~_l;l-, the, pr9,t_e~'S¾~=~o~lssk. 9.f p,rote9tion of 

,t tll~: ~c;W~ Qi.: t4.E;:!, Igp.-j~~:htY..__.._9\l'~~~siSc~ -~:iJ!i:ia,9~e~ 1,1pon the 

• 
l'!lin~1:§l1,1 ".~a:gn_Ea:S.%-,{ 9.sti~tl~m~.14r.c:1J.'l..<~L J?.ll~-t1:l.~1? ~JP.~g-~r rl!l-:;,,a • .,:.,w 

• Wh~n the settlers established themse1ye~ in the 

Wes.tern territOl;ies, the availal:>ility ~nd us~ of water 

for domestic u~e and economic growth beqame a matter of 

the highest pr-iority. Without a sufficient supply of 

water, no community could establish itself and grow. 

r 

'I 
f · 
, 

''. 
l 
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There be;i.ng vast areas of arid and semi-arid•lands in 

t~e Western United States, water was in much shorter 

supply than· in the Eastern United States. As the 

settlement 0£ the •West exparided,1 the ~law -re1ating to 

the use of water by non-Ind~ah µsers grew out of 

the concept ~f• priortbeneficial use, now,known as the 

doctrine of prior appropriation. The main ,.feature 

of this doctrine is priority of ·right based upon 

1 actu,:al use. I-t ·nas been defined in these ..ct~rrns: . 

II to appropriate wa,ter means to_ take andc.qivert 

a specified.quantity thereof and put it to bepeiicial 

use ·d.'ni.aca.ordance with the laws of the State .where such 

water-di::!' 1-found, and, by so doing, to acquire under 

~uch laws~ta :vested right to take and divert from the 

same st)'urce¥,»'~fnd to use and consume the, satµe .quantity 

of water£ raruffi.a'.l'ly',forever•, subject only to 1.th_e right 

of prior approp:t,iations. 1-' (Arizona v California 283 
... ,l-

The fact th~t so many settlers were establishing 

homes and communities near the Indian ~eservations 

raised the issue of whether the lands of the tribes 
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r l;t • I "' 

Montana. wa-l:i· set up by •a• t:ireatyr• intS1l888. 'whe.1:eby,:;1the 

-~I"'· -eribes1:g:irnnted, to the· Un-ited 'Stat:E=sr(ce:irj:;ain' land·s and 

rese:tv~d- ~the·: Iands: upon whichi thetr reservation. ·was 

est:abl-ished.· {~The north boun.dar.y o:B the reservation 

was1 t:~e fe'ent'er1 ·of. t:he Milk➔ Rive:ir•, ·a1 tr.il:>uta.1:y o:ff:, the 

1 f.. ! J Mi-1~1;Riv.e:r:?J.t01~·±J:·t:igate ::r;-ese·rvation1 lands.. Supsequently, • 

f.: Wihtelisn/and1r'0'.-tRe.:t-tnorf:-:E~d•iaru ·deferidantsi bur1t· dams 

and dive-:i;-.s-ionsi u:gs,Bream~frpin t._the1 1;.ese:ir.va.idon which 

prevented waters➔ b:6' the Mjfl!k< l~d;,V'~:i.-,,'\,f:t:.olll,; ,.1:eaching• the 

!'In<;lian' lands. The1 nori:.-::-1Ind±ans-' cla•ime_d~ that- t.hey had 

1 • prop·erl~ appropriated the: water~tJ_,The1.Jindians obtained 

an in,juri~bion against the non-Indians. and on appeal to 

jthe Ninth Circuit the injunction .was. upheld·. On appeal 
i 

to the United States SuEreme Court, two basic questions 

were to be resolved: 

~ -.,r •}"'' 

"--•---~---~-------~----1,i,. .w I 
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l) 

2) 

In 

stated: 

Were rights·to the use of water in the Miik 

River re~.~~yeq for the trib~l lands, even 
;. l l 

t~qBgh ~µe ~~t~f ri~ht.s~were ~qt mentioned 

• •• . ' ' .,.• 1, -

in .,_the T:r:eati~~ tnv9.J.v~d}, .i 

,I 

A~swning a reserva,t~Qn qf thg~~ i~ghts, were 

.. .../ ~ ( l 

was admitted totlJey 't~vested when Montan?l, 
I 

l.c' ,._Lf'-\.. 

the, Union?, ! f .,, •• 

,,, 
i;:131,~.wer 'J:,O ·the first quest:!-9p;, tf!,~ court....... _ 

. ' 
U lf .1 t ,.. . .., , 1 •• 

The lands were arid and without
""''-'II IJJ ·.~j,'llt'fl ~•, .,..,.,.,;,,' !:. '.J , I J ,.,.. , • 

irrigation, were practical\¥t~~!H~less. 
And yet, it is contended, the means of 
i:i::rigat-ion.:.were~deliberately..accepted
·bvi.tiie:·governmeiit. -..Tiie -iana.s •ceaea. 
J'f~:~ eht ~~s~r.:u~-{ i;ilf19 ar~~; ~J1d ~ome 
a~gtim~ht may be urged, and is urged, 
iu~~b?itlJ.{~2-~•ir .ge~~rtc;m therel_'faS the 
ce·ss19n of the waters, without which 

rthey;,,,;wouldvbe valueless, and "civilizedur..w\Y,~""' • nu ,;, 1 - , , -- • - • , , , 

c'oinmuri;;i.tt~ies could not be established 
,t1}~5ig~~ai.ftt~'t--.,tµ~~!, it is fHfther con­
tende.__dr;ilthe •Ipdians knew, and yet made 
norrresgr,y,;at-i'on ofjthe 1waters. We realize 
·.v -~,.Lil'5,-.r '-f.Jll,f--..J.:i.. 1. , ';,J n~ '' ·- , 

that there0 ~s· a conflict of implications, 
but thaE,,which makes 1for tf!,e ~.e... tent_ion of

L. '-{•JI:::,;,;_, "::Jf...,W Y-'D'::l: •• 

the waters is of greater force than that 
which makes for thei~ 3q~~~ion. (emphasis 
added) 
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In response to the second question, the court 

" .t ' / isaid: ~ 

J Tffe 1p~wer df tlie'Gdv~rnmefit 1t6 reMerve the 
waters and exempt them from appropriation 
'imder the si:af:g.rraws .rs' ~S-e. a'.l?H~eM., and 
could not be. The United States v The Rio 
Grande Ditbh. a:hai•:rrf13!gJ~iailJ:' e8nlpgriy, 174 
U.S. 371 .. That the Government d-id 

11 i "1 <'!ISi< .. , t,t,, ,~n~ f-5,;J1~¢r2d~'i,'\· id"'\t<i1';l~ud""'~f·c• •reserve .uem'We uave ecI eu, an or 
a use which would be necessarily con­
.ifi'=>c•. ~d· t,:::-1: r-..1 r:h.,.: •Jt,al'1cft11. bn.;,\~ ~1;1•Ti,li) :,Y<e,d i 1i.:1nue .uroug •. 7ie years. 111s1•was 
done May 1, 1888, and it wo~ld be 

.. ' t b 1· th -i.. ,:if",!~ll 'l".;ll 1 ext 1:eme o e ieve a i;. w1: i;.ii:tn a year 
Congress destroyed the reservation and 
~00~ 

4 
fr8m·ilielfndfa~J th~ cdnJJd~£~tf6n 

of -their grant, leaving them a·barren 
waste--t6ok from them t.he means· t·df 
continuing ~heir ol~_habit~, y~t 

'-

did not 
1 , L,,-uf 'tr-i:! , t·-,t. . ~;.,.,;,;. -·~: ·•h .. l\l!'i•~ It• ~f-{11' • •eave .uem .ue power LU. c ange o new 

,,J.c.11fs/1a"6'"/' •• 'I \1)''1 1trr' µ~~1·ones . .=.0 
_; •} ,;!i"I,~ •~ (:f l 'C - f :} .,J • l I t ~ 

b-';)-tr>A""t"1la. vl<?li.-t"" "·:1• ,.,,-. ~ ... ..., ,,,. 1,,,.1 .,In- summa-:i;y,,, ~ · e- W1nt.e:1:s case makes- c 1ear: 
r~~n$... , ..,f.,113it .:"f'f't.' •~~t;;i:1,.f1.1_.iJ.f~l,-.:!1H u 

l:) "':sy t:lje ·rrre'~t.y ofllj!a9a/ tne Ind.fans reserved 
1 .E [• h) u OSJlHr2 qd, "i.iifti. ia~-{l;l-1 P -~ 

to t1iemsel:vesPfhe.i:f:1gh£~Ii:10JftlJ use of water 
t ;J ,,~ ~i HiW ..-~rttJ,1 Q" 1-qo L~~~:> 

in the M:i:ik :i1t&er; 'ivgtl'1-i:Woug°'# the Treaty 
( {.I<) ' ~':) i-.J..£J1ie'"',~ 

made no mention of those water rights; and 

2) The Indian water righi:s wli:tch were reserved 

under the Treaty were exempt from the laws 
1 , II 

of a state. 

Winters v U.S., 207 U.S ..577 (1908). 

l ~f­
! ~~:, 
~ , ;.• 
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, .- ,., ..1 I .Lt 

another case, V'F.r_y m1:1.ch like th.~. ~~?.!:~~:=1:- .<;as~., 

->J.-j., .. .,;. I > S "/1 l..;..~fl,,t_;,; .1. f 11,J 

involv.ing tpe B}.9-cftf~.E.?t- t:i;:j.pe. I:r;i Conrad_ Inv.... Co. .. . 

.• . ..,,. ·. ,-1-..;,. , • .. ..,,:,. J. :cl,'oit,~.lJJ..o 
v. U.S. 161 ¥~ 829 (9th Cir. 1908), non-Indians had 

, 1-• ._ '\ •' ' • t. ' '~ 1 '-•t f J. c:;. ..L ') .l--.j 

r 

https://B}.9-cftf~.E.?t-t:i;:j.pe
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and welfare, by aiding them to become 
"1 1•...r h,c,• .::-• l-f6'., , i;r••-~tVl rf t , ~ ~11-t , 'f.::\'l" .,.m,-d"'more - se -suppor ing as a peace u an • 

agricultural people. The lands within. 
""8"'..,_ ;,-,.:.-tr.t:~W,..Q{.n ~~;.r ,J"-,.r,r-; .,.,,.,. ':)P....S

these rese:i;;.va,-t;.10n:s' are- dry• and arid,•· 
and require the diversions; of waters 
r.:r'I V"!,. h.l';~nn"') '11 ,i:,,d~~j .;~o"i-,l'~i:;f.~ "'.,--: i Jl• :f;:1:0m- t:hez..s-~:i:eams to~ make, trfemr.p:i;ocluct::1ve1: LV' • :-1' L 

and suitable fo:b agr;i;~:mlt\J-:ira:h,,.\.. stock 
rJr ials'ift~gt arfdH dq/fe~~i:~c- Eh1:e~-..~t~ a1 

amount of water w.i11 be<:-requ-:n;[ed,I'.i:€:o:i::.._: i. ',:_ /. 
, ~~ ll""rl'ff.J' "'"""';r·1 l"t""l"'ffH ::'I.I'!"? :"l'.r.t•=..,,-:r;:..~ifiTi-,~1tli:ese. pu:1:p0sesrmay'('i not.,.,JSe- dei:e~mµ!:p.edl(,wrc.n.1 ••J :::,-{ q 

absolute~ ac::cu:r::acy-,. at., this time ;;sbutl t.he, 
rrn --,.sa,.-.,...,.a-=:;,g•• -r<JGOo,_.,....,.._,.,.,., 1-lT:\,. -i·n ..-r"TQ.aA<T qr,'4

1·po·· icy""o':ir the· gov~:rmment"'.i to""':i:·eserv.e~ •.".J 
~ 

.:! 1 
.-

, ,.J 

I 
',I 

I 

whateveri.t.water •of :Birch~.creek mayll5et·• 
•i--.,.,...,r•i!a.·,1"'0"' -.r,,"""..... , n'T~t-1.'l a.-1.,. .::::>-._,a'Tn,W •••t"ltJreasonaJo.t.i:.y:nnecessa:iry, no l on' y:i:0r--i;..pl:e$en .. ,~-, 

uses, but.c.foE fut.u,re requi:irnmeni:.s·,...,is
• ,.,I.., !>cr.i'3!,i!. •u fl ""t::'Tli• l1 t' ,:,., r; $ ::> ,r.:f~ ti!." 9 '!.c.-r CT .:£•,f'l'c 1ear·~w1w,1n e e~ms,o ~,&ureau1es 

• 

""'M:'I' -" :.> /,S • P ""J "'"I: rr r ~<! c.n- .i.l ,- :I "i l .LJ'.T - ~ as cortsi::i;::ued~B¥ the Supreme• Cbu:Etl JJ.nnt:llet 
Wint:e:ii-~{€a'se~.,,_ ,.i "{F.,J.'f\ 'VJ ?i-!,n.~no·J .1.1..l. .;i·1° 

.ih ~-<=::r""r.d...d dr.)'{'-'tl •c~_n,.... ,:,8--3-2-)J.1.E. J'"'l"'-r l(emp asis a e • a page· t •• ~ • 

q.sn.;:{i~H .1~. ➔ nJ t,. IS r~,.. -::I ·n 111611 11.j. 

i· 
,, 
l 

\,, 

In iAfilona,r 'v~, (fa]J:ifor_r\ia, \ 3-7-§ 1u~s!: s·4611 l(-i9'6~) , 
P.i r --rn--r •"!" F'i'I -.r. •-~• rn J,,, 1 f· ... r !'SITT 

the \ 
,, 
! 

•premeSu C -e..iiJ 0 ~1.1~ l:,,'S!,li.;a'it',lrl) - ... ,., , ,; ,:;JJ l .::•l""t'il'f j_ 't:.Pfl d Invest­OUih.. r:-e•Jh...eJ:al.e ue prr1nc1p.i:.e OJ,: .ue \!..Onra 
3rf~ ,{-tiv,1· ~-t tV·=<~::l<.1 rvrLrir ..991">f-i---'i:'-a-------

ment case, ali&'~lf'e~~uporrl 'th~ew.ilfiter~ba~i a§b.~~'f.irm precedent 
,'{1"3CUJ(V] wq~j:!.65.UU06 orrn; rI"19f1 jl/Oa a ?J 

.;,fi~ ~,':I. -tlr:t~;;,,_..._~..,,.i,_f!i,t;i.rl-t-~P-/J!"l J;!l,(!-t ,fl.C S.l"IE. - ,
for the propositionr i:nad§ 0,:finuJ!:an,ReseJS¥at;;:irons we:r::el estaol~shed 

" • l'->rt1;;qm v-d ;fs9-,") rf':l'lLl:i 10 a-r~d.lSW • 

'th theWJ. • t"'..;.t•t'-il 1·'.ilin en ual-
.r' r'•'. 

t··-,1.tuo'.'Jt-.la .:l".i!.9..1'~?. !='ti.:tdaLdms~. l'd be'.ue wa ers ~o~ue•rese~ve. suou 
• 1""r:;·,r .,,fl 70 f!O.C8'19V..i:fl -qrft 

enough to i,i.ii~kJ· those 
i>'"' .,. ' 

re·se'r:&-'at:tob:~ 
.., 1: ,.r ' If 

i'ftaB1¥{t• n;t:11>. 599). 
'"'3"'I ')V("')'f r 0') -I<' 

The 

Court sust.iiin~d' 1 t1ie Rep'ort-bf:'tlie Sp$bi~1 M~6t~:t' and
•1r' '116" ,.... l ,.., ' •~n:. j""T~~~, 

stated i f 

at page 600: 

'---
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enough water was reserved to irrigate 
all the practically irrigable acreage•, " 
on the reservations. 

, t t" 1 '. < 'i ' rt 1 t 'L, - 1 

The Court iii Arizona specified one criteria of 
.,. 1 L~r lsf sct ys11 1· ,•• -r 

determining present and future needs irrigable 
;:, 9d ! l j H r f)! 

acres. This was, however, not set out as the exclusive 
... 

measuretof Indian water rights under the Winters 
. a• !1~i'!9 1 P!'.:Zf 

•Doctrine• • l 

"1'1£:> bcu, aw1,J. , 15J•.. 

In summary, the Winters Doctrine Rights, as developed 
..t sr,rr. r J !1 l ~ ~ 1 r '} rf J IJ"T l. L { ~) t iw ,.,.. )j 'l'IUO!"ltn"l ,~o 

theough the Winters; 1 the1 C6nrad Investment, and the 
.3 ... 1,I 91s1?. 

Ariz6iia'· cases/ stahds today as the definitive rule upon 
£Ir l:_)ncJ~,s ,Bf):tn t ! h,,, 11P ., "' : •i IT"-;:1"~? o1 jT 

which prote~tion of the water rights of the tribes'is 
.. asd.f-1j srlJ :tc v 1,,~11 n ,,,•;:.~rr1• ,. 

1 
1 r)r.qts"'"' at.r. 

basecP~ t rwin:i:.ers has stated tnat the Indians could use 
-2: rf f cfa h1 t,£)".)f'l .'l~(f\l • 1"• , 1 . bn.1 ~ b [ ucw 

the'wat.errJ!r6r agriculture and arts of civilizatioh. 11 

c! •1 ; 1:9·tsw l?Itlb11f:,n1 ,J '• 1 ''ll ,. 1 10 •1+11f 

Conrad~Inv~s'funefit7 1 relying on Winters had held t~at 
~rf ➔ 10 eat:tlvlj~s srf"t -r ~ •• \o ,. 1 • ~i• :uB. 

11 
•• ~ •• whatevel:-~ater .•... ~ay be reasonably necessary, 

~D?ier re"IE" jesvWrij l 1 i 1 1 rnHn #Vol 

not only for~pres,$!_~t uses, but for future requirements 
:f rr',,_ -p,, '::dru =to a.t:,lf:1:no·· Jd • ,:~ , nr.~1 

is clear1y'withinvfne~te'rifts of the treaties as construed 
•r;"r ,!..=r.J~Mll~J 1o 9~ut• •1• 111i w 1a.t.>:"J 

by the Supreme Court in the Winters case." And in 
9~drl"' 1o ;.}9.!;/'-, fG79R.9i:J _,~'Sil~Si;l r;·r,._• nt-.1.1· I,, .__ 

Arizona, again relying on Winters, the Court stated 

that the amount of water reserved for Indian use must be 

sufficient to "satisfy the future as well as the present 
11./ William Veeder, "Federal Encroachment on Indian Water 
Rights and the Impairment of R~servation Deveiopment, 11 

Joint Economic Committee, Washington, 1969. 
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needs of the reservations. 11 

Based upon the statements in the foregoing dis­

cussion, the Winters Doctrine may be defined thus: 

Indian tribes residing on reservations have paramount 

rights to sufficient water with which to meet their 

present and future economic development requirements. 

Those rights are not subject to state laws and are 

paramount to water users who claim their rights under 

state laws. 

It would seem that the United -States, acting in 

its capacity as trustee to the property of the tribes, 

would find i tse.lf on firm ground when faced with the 

duty of protecting that property, including wate~ rights. 

But the history of the West and the activities of the , 

government in the development of that vast area raises 

many questions as to the conflicts of interes·t which 

exist within the structure of the trustee. The 

following section will make a general review of those 

events. 

l 
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III. Chronicle of Projects Affecting Tribal Lands 

and Water Rights. 

The rush of settlers to the lands of the West 

forced Congress to consider legi·slation which would 

enable development of the Western United States. It 

was obvious to those who had traveled and studied the 

settlements ·in the grasslands, desert areas and mountain 

• valleys that the primary need was an adequate supply 

of water. 

Reacting·to this pressure, Congress established 

a fund in the Treasury known as the "reclamation fund. 11 

to be used in the "examination and survey for, and the 

construction and maintenance of irrigation works for 

the storage, diversion, and development of waters for the 

reclamation of arid and semi-arid lands in the said States 

and Territories ... , 11 comprising the entire western 
w 

United States. 

This Act opened the door for a tremendous flurry of 

1:§/ 32 Stat. 388, 43 U.S.C 391, 4llff 
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activity to develop reclamation works throughout the 

West. The Territory of New Mexico was a key area for 

projects to be developed. Since the Civil War, and 

particularly after the railroads came to New Mexico 

Territory in the 1880's, emigration from the East had 

great~y increased and began to strain the natural 

resources of the area Seeing the opportunity to 

develop the southern farming areas of the Te~ritory of 

New Mexico, enterprisers formed the Elephant Butte 

Company to build a dam and irrigation works in 

Elephant Butte Canyon, 100 miles north of El Paso on 

the Rio Grande: With the coming of Federal involvement 

in the field of 11 reclamation, 11 the government took over 

the ·construction of Elephant Butte Reservoir, to 

impound the flood waters of the Rio Grande for purposes 
w 

of irrigation. 

In the meantime, Mexico was feeling a noticeable 

decrease in the flow of the Rio'Grande at El Paso. 

W 33 Stat. 814 (1905) 
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This was due to the tremendous increase in 

irrigated lands in southern Colorado and New Mexico 

Territory, following settlement of those lands. Upon 

protest by Mexico, investigations transpired from an 

international committee. The result was a recommenda-

tion to build a darn at El Paso to regulate the flow 
\ 

of the river. Reclamation Service came up with the 

alternative plan of building a darn near the site 

selected by the old Elepha~t Butte Company, as 

mentioned above. 

As development of recla~ation projects in the 

West expanded, it became more obvious that the shortage 

of water was a serious problem for anyone who lived in 

the arid and semi-arid lands of the west. In a report 

by the United States Geological Survey in 1915, there 

appears this ominous conclusion based on the known 

facts: 11 The waters of the Rio Grande and its 

tributaries are already so fully utilized that any 

increase in development must come chiefly through storage 
~ 

of flood waters. 

l.Q/ 11Water Resources of the Rio Grande Basin, 1888-1913, 11 

U.S. Geological Survey, Washington, Gov't. Printing 
Office, 1915. 
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Shortly afterwards, the United States Reclamation 

Service pursued studies to determine what projects l 
I 

could be instigated in the Middle Rio Grande Basin to 'j 
w 1 

'l
improve the water usage system there .. I 

During this same decade, the status of certain 

Indian lands was being seriously questioned due to a 

Surpeme Court decision, U.S. v Sandoval, 231 U.S. 28 

(1913). That decision recognized the guardian-~ard 

relationship between the u. S. and the Pueblo tribes 

and placed the title to certain lands which had been 

purchased from the Pueblo tribes, or otherwise entered 

and settled upon during the preceding half century, in 

doubt. For many.years prior to the Sandoval decision 

non-Indians had settled upon lands within the Indian 

reservations. These settlements were, in some cases, 

through purchase agreements with the tribes, while in 

other cases the settlements were made without agreement 

or approval by the tribes. When the Sandoval decision 

came down, and it was clear that a non-Indian could not 

l1/ 11Report on Water Supply and Possible Development of 
Irrigation and Drainage Projects on the Rio Grande Above 
El Paso, Texas," U.S. Reclamation Service, June, 1919. 
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I 

I 

settle upon Indian reservation land without approval 

from the trustee of those lands, the United States, 

much uncertainty arose as to the validity of the 

non-Indian settlements on Indian lands. Reacting to 

the uncertainty raised by the Sandoval decision, 

Congress established the Pueblo Lands Board to investi­

gate land titles within Pueblo Land Grants Board to 

investigate land titles within Pueblo Land Grants and 

set up machinery to quiet title to the Pueblo tribal 

w 
lands. The Board was supposed to hear evidence 

from adverse claimants and make reports on each individual 

Indian Pueblo, which reports were to be given to the 

United States Attorney General so that the United States 

11 in its sovereign capacity as guardian of said Pueblo 

Indians," could file a quiet .title suit for the Indian 

lands. As a part of the investigation, the Board was to 

make some determination of the water r.ights of the ~arcels 

n/ 43 Stat. 636 (1924) 
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. . 
of J.an(I. t ~11~0:J:'.ygdi rwB~rtJ~:th, Epe .. BQq.J;d,•bq.~,'-c;-on~lµded: 

I , I, ,• , • _ .'i j('_ I f ~ f !).. ii'il t ln,~;l;_(;) 11-. . • •

these ~eteETI.l!.nations~ somef>Jlnd~ans-.tan,i:lo§<;>UJ.eenon:a;-1:n,dians 

. ~ - ..s l f. l '~ ~ . I • J. ..., • "' ,,J. . 

TheJreportsFfromuthe BoardtweEe•not ~orts.l!.st~nt ' r 

'- "" .J i"i ..., ... • d \.) , ~t.. ~ ~ - ). • ... , • :tl 1 ,2 1 ., ( ,,. 1 l it ,, .... t. 
4in theramounifs..,df· wate1, ~ightsJgrap,ted toei:ff1e· parqels•h' 

·r 
l, ~ 

of lanc!i·:iinv.~d1ved~rl' :in some1.-itristariees l iii~iJ.rctrk· To. ~~ If: 1 

_ . ;.-.,,.,,. .. ,~ed f.r.om .tho Jilum>.:lQ t;.n.lri £.. 4 01'. o.U,,...a,1.w,.1.$~ ~ 
l. t: L spee.J?~J:.crfam0unus:2a:]Iq,ea~edtaanclf1,'.!mao.i:,1i~Jt.0.1-ns~~:Q~esu r.10 11 

: ' ! \ 

confused.' 

1r;1Wh:ile, the,tJnited States was det.ermining·wliq,owtied/ 

what.wlands•Pand ,what water r,ights in the •F-qebio."Lands l 

Boards ·a.cir.ions; t:he wo1,kt o:fi reoiaiming a·1rid lands, and 

n/ 48 stat. 109. 
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the West 
~1'1--;_ i t r·v' 

+ • 

Stat.~ law~., 1-~~.ti~eq i;o inqrease .i.~:r,i~a\f?J:1.a<tPd, 

stream within state boundaries. In New Mexico the 
?~ r nn 1 1 c ?. r.·;l-'!0 L.i;; ,. '!,. ••'"" • c- "i T -, "' ,. 1, 1 r-v;- L ~ "·:1~1 

• . ~-,;.~_;:· -l, .... --~- 4' -· - ) • - • - I'\ ' ,(Middle Rio Grande Conservancy District was created
...,c•r rr rw '[~...:_,..~~ •!19:'fq:.:l' ::,... ~r_:;µ ~'i'!r- rn'i!~ r.,.J_· ,j~ r ~-, r· \XTfi ~r.. • 

. l ~,il.tl~~.f> .e,3::-, ~~ ... _.~ .. ,.\..":.. ___ 1-:.. ...-•· 1.-;.._ 1_1~:_,....J • •

in 1925 as a BOlitical stibdivision of th~ State of 
- ~>:'ilr 1 •;~~1:-{~fl"r...r<·''t!l'r\2_&1 •n£.1!tr Yaf.'i;Jt'Cf 1arlcmfiH .£51 7 ._:,;-

. _ :.. - ~ ..:.@1J_ ). .,'_,:.... ~ ~--· ,-v-\!,,(,"',._~ _ _g I.Jot,_ ~ ,_d • ,1_•I~ I,,, ) 

Ne": 11E}~~.G?, \<~n;r?:.~a~. ~~pll~t,~~qt! ~~.i~{*,;,~O,f;~nated, 
' I [ '-"-■ l..- •• ,\

modern irrigation and floQd control project. Within 
•lp. \ar:-rtt~ \··= JP... ...J r· -~ .. 'lTY-J r ~,; ;-·'",~· 1 t.'\YTC'~~ T, 

the exterior boundaries of the District were included- ' ,e;,~-,: 

six Pii~19, 6t,:1:;\l?iA!:i-1 S~seque;ntly, c1<:?flg¾~~f, cpi~~~r~t~d 

the ,,%e<e,t~\i3tX~~ mt~fiO,J;: ~q ~~_,E=;-9-:q,t~ 1'tR ra'=/,r,,.e~me'I)..,~- :-~ 

L..<....1,I.. .;~... 

with the Middle Rio Grande Conservance District ...
"' r~ •.,i T • / 

~net"ncw L,
providing fot:.~coriservation, i_. r,,rigatic;m, ,9-rainage,, and

: G"t:....., 030 '1 nc,rr, , - ·, . , , . ,,, 

J \1,:.)~--::!, !!Jl.\~i_, ... 
flood control £0~ the Pueblo Ind~an ~~~qs situated

0 l Cl9U"J 9f!.1 i r r -• ·1 

l , l ~-Ni ~x:J.--®JJ.J;;.'1 pU,1
within the exter.ior boundaries 

6":'l"J.-r~ fl~~e "i!:-OT B'T flp f ' 

• ..:,vlli f.i. ot5J ,siU
Grande Conservancy D£strict ... , , · ~ rr ..,,, ,, r-rts \ ,.,.._ r x~: 'l 

_ I I ,_ : t ti Jl".U@J. ll;.r 'I(,!~!~ -.• ! 
The ~g.~~.~n:}eni;, ~I?;t~l:~~..;t-1:rt:p 9:n 

j 

W 45 Stat. 312 (1928) 
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:::i ){ 1,:,w A.1.,J._J'oTJ.1 . .1 :! ..t L.!1.£t .t , . .,-•.. i ofn-'"111 a¢vl l tHtl-m:1l~y~1Jprovided f or, in par~, cons rue ion o necessary worhs 

1 T,.!-, ,3'-f#-~4 lgfU. J, i~...:HP-ffi>.1Ltl'.t "ii 9,'..)(iQ•blg.&1- s jt,q 'D~b~:'J\. ~ 1 ... that wiII resuli:: in maEeriaJ'., permanent and l5enefi- • 

..,.. . .: _§rl.1..J.'i~~~~-0:i:,~~!-i~'i,:;.:,::~~ic-l.o,;,i41~[t.i.,;,'.,;;:s.~m.;...;
cial improvemeni:s ana aci::uaIIy diveri:: and carry Elie wai::er 

fitt.61''i11e..r-ft '~rr".rd'!\';1,. ¥r•~:Ged~~t.lJ!.f;:...">_j',h fte©;ti'n*l ~p:i.iIF..l5~lJ os-st dto the acreage o n ian ans o ~ e seveEa ue os 
'' 

• 'adofl:ij.' tl''142-t3w.60<:.7,s I ,, ... 1d•· •t:.t -fntB. ,;:-,1r~r~l ~/Ri?t~.,¥~~.:H¥}')j(~ japproxima~ing , acres· an especia y so ua~ ~ue 

'-9!lJ .. i..">tl',tI.~l~M wJ,1 t.J.. d d,,..._.I,i:..,uf! .:::,0 t•l:tis~a £1.J:fff.tf•~I!l'rad9-:l:Jcnew sys~em wi carry an e iver ~o a areas o n ian 

;j[._ t~jS&'X•d. ~~t:!,.,ildt }.J1:d'!i,-.... d•f "~•1}:?./1-:ta.i!.10') 9Lllf-r"l8 o.,t~hslp'Halands now irriga e an a equa~e wa~er supp y wi ou~ 

cost t8 f1=f&11ndf.ins''o-i:We:t 'tli~-Ll~s '.1tetJfrftp1rg;r&eJ!i}~ 1 
(!L 

J,9- !J'£fi,~".!C'fi\X)' JS =>.:trs 'p·•~>.bibfli'u t ~l.Jfl j •• :l<)d, .:., a&l..:, t.d ·c•·1!!i.%.-tel4, W911~ue severa ue os re· erre ~a were: ocui~i, 

JLt!t-~D~.tW.I,v.,j""'s$fQ.1F~ ',lu'.'k.\}fiPes') .:'.~l(l•~-!!'.lf'r·stNJ.:f,1£:,{'l l td~I rII o\bi,"
S an o omingo, an e~ipe, an~a .c-1.ua, anuia, an 

I ",l-C~.bi.ff"l11i §¥~~t<iJ.i•f°dM -Yrf:Jd~•,o \!""';!'''t{iir1nuocl' 1dl-x0Jxs •ht f rs.1.e~a. 

' r 'I )[ nrM -;rf 1iJ Wthe Ag.teemerfi?: 

c;l ,·"•.J~1,Ni-.,.•i, .1Vl20f. '• -~• ~•1 i••'·• , \ ~.•,:..-..~, l•J.1' ,,, .,t•r<
C au~e um er of tne ~greemerii::~sfates: ' -

:'J "l:I5U • i'~ >l?>Jh.;.1 1•· "L' i' 1\.>,., •<.I •~1,y~ l( i• • . . ."Tl'ie ·cuii:ivai:ed area -'bf' the Puebid 
Indian lands apEroximating 8,346

~. o!::H.I-1I~1r\rr::.: -~.rn.:' 'lb ~9•j5t,·Ht/j(i ~.C.r".f~., _ _:,e...:., l' -f1 
acres, lias water. rign~s for sucli area 
that are not ~,&-tject to the laws of 

1 - , / • "l , "'• '"1 , rir
the state of New Mexico, arid' are pri'or 
and :earamount to any rights of the 
tJ-1 ,aa,--4==~--..,n ,..,.,. (" .. rrl F "'~-~ +.,.,n --', ,,..,.,._,, ,
Dis~r1ct~6r any proper~y holder tnereih, 
such water rights being for irrigation, 
domestic and stock purposes. The said 

https://JLt!t-~D~.tW.I,v.,j""'s$fQ.1F
https://�1}:?./1-:ta.i!.10
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Disj:.rict he.reby re.f!ognizes ,.t.hesner :wa,ter0 . 
J. ..,&. L ,_J , f.>".),..,J • •• 1~-"' ea'::! 1.'-.s:> 1 ... n .,.\.,J t C\., <-·.! t> , fl•

rights now appurtenant to the sa~d 

~~+:"~.f•. ,~f ~J'fJ.~a~«f--:id'cJJ~rho Ji_JJ5Hnc1..p n~W.:idsI \ 

owned i~dividually or as pueblos, and 
for. domestic and .stock. purioses of-.i. 

1 I 
•:u ; fs' . .:a.;;r.i/J!iU: .,u 1'!->-"''t •9n.!. • .r-,;~ g-:rs ~ ·: .1~ 
the Indians as prior and paramount 
to .any,, rights of "'th~"J)j_stk_.i,_g_,,t.cpr... ,of. ( \. ) - l 1,~ ~1.:..-,,.. in•u:a.et· fl.;J£J-o-G<o~l!.15J.••- .. t.,.-1r..,,.o·J 
any property holder therein.; that in 

1c >11 ~raE;_e5E:E:_d.~_1:.,1:.E::·E~Y.;.:-E;:?}~1!1~'!_.:,~~pJo
Indian lands the said District hereby 

,.. ,,...... ) -~l· ,.,.,. ~,agJ:"-.E?..§S._11 ,recogni~es,_and. gran:t-s....a.,p.roper
!' t .. :t"" 1.:,,#4 L f") ,, r..i; ~~ w,, l&.JR..).fJ,J;!::;}. -::J.-Jl..l '!&..bl ..- ......."__. .. ..,, ....- a.&_...,.._ .. ..__ 

share of water sufficient to adequately 
~L ::i1 . '°Ii .and_p.rop.e,rLy~.irr.igate~. the newLy......r.e.c-laimed 

lf'].._"\, \4:. -;;;J , ~~ °"' ~-·--1,,- ..,.__.___._

Pueblo Indian lands, as for like District 
'Nr", ~n ¾.ands~n:.,and,-cf,u;r,ther~=agr.e.e.s,,.ietha:t _,b-he.a 
,,.,....,. ·--:s: ~ --...~~~s-"~ .........- ......--- i;-=r--...-

District snall not discriminate in the 
... .div~ision .and~_use, ,of"!,.w.a:t.er_ .,fo.r=..s.uchr.-newly

.L 4. ~~ -'--' -~~--·........,._.-~,....._.,.~--..,- .-w-u~ ......... -

reclaimed Pueblo Indian lands, and that 
r,!JA?Jh water,.,,.5ight-s if.Orpt,.1].e ne~+¥..,,.~rec-laimed,,, tm l. ..; no 1b l I.. ~-l.ll,;,::- ,-,;.. ·.Jr.&; i.=>.O.t:~r<:.~ •l,fn.:n..ni:a,1P.fi
lands, as ~~11 as for the.now irr1gated 
;pt;t~b),9 +ands, are not and sh2:\~ niq\ be 
subject to any laws relating to l'oss by 
r.eason of,non-use or abandonment thereof 

'0 c;u :t·-1.:r, 0.L Q"liJ'':1: •e,1:f.);" !'n' -~ a9·:!'S.:7eE: "..ffa"" 'iv-.• r 

so long as title to said lands shall 
remain in the Indians individually, or as 

.1~ti>..U Sfl:.T 1.::L ~••1µ:, Cl!f a'S:>W, !?~itfi.."$ "'1,~~y~~ .. .
Pueblos or in the United States. (emphasis 

The1!newlY. rec-laimed 11 lands to which the agreement
'{-t,.\V'l;,)t,J\~.., II", 'I~ -1 [r "'f''>'.<' '' "01 \0')'/·-,-1~il.f • uvv 

f Pf 

~The!lagreement ereated two
..,VF' • ,.,.. •,y..r..LE-'11 7 ' • '· 

1 ,.r, ce-.1;.ggo:i:=i-~...s=o.f,.. land§_,within ,the r.ese-:i;::vations-,.-cultivated•L. 
,.n~ L-:,~•;1'-"'...,,,~_,...,...,"°i:,;."", :.N::~U>'-.{...,....,...ht;tl.i-,~~- "·' C>!Tl ~11,;J ~"""• ' • 

lands and newly reclaimed lands. The cultivated lands 

. ' 
t 

wa~e~. I~ contrast, the newly reclaimed lands approxi~ 

https://ni:a,1P.fi
https://w.a:t.er
https://in�u:a.et


28 

rdati'Iig J:5 /{fi":t' cltliefr1 acres we.b~11 tr'e~.ted differently.
'b rli"" ·Yf:/) ot, JITE...."I/l:t!.tr"i"'-i'l f,ti{ ,1 P.1li9r·~ 

Evjn ·tlf~~h 'J:lf~,PJie%:l 'r1i:d-:'~.}rn ~~s~v~t,'.}-On lands, bearing
!·ms la<.i1.tasm~ as "F.a'tV.ff sll?f;,.r~~,.rh faaawo 

wiHt~ts<:1¥?criP:c,i~° Kig1f{~. Jf4:tfn~t~1.1:t'Po those of the old 
-1 ~ ,i6q • IUrrti-, t<.:ni-t•:n:8 tif t!:!acrwa1:r,ro.crif', l" 

P' '•t• ••'l·-.•:.•(.l ·•it :I~ ~ttfuf"" '11'11'.!G O.:t •cultivatEtd• l...ands--; such 'J:ana.s"' we·xe only recognized and 1;
11 r. 1iir!' 1 t 9•~"') i'"" J<""lbferl '{t1.aqo'!l~l p 1t • , 

it~..i ..D ': t'""iifl rs f ~~ .) J. -:;, t !'wkt l-f frG,_t>~~• b . h-granted- -a·"'snaret. of' waEer-on.-•"EHe-same asis as t e non-
""t:

1 
t- 'fsy·• 'J~ f \ i °l ,n,? 1 (1 r. i, &c- t f • effl'~~ r t!~lPJfci ! ~- 'i, ¼ht: { 

,;n:..:5~. b ;:-,J:cied,t- "lrh· ., ~ 't'!i.!"C M'~d·;,,:il;; "R' .,u.-:G · d C- -..i:nl:J.'"J:an-.i:an s wile; in ue· J. u. e io ran e onservancy 
.1...!.'!,!14U~$.16_~ 91 .111.:.:PHI ..... ,,... '{<'>tr-v, !1,.ca::.,G_tf~ l 

r,~~r"•H·..- •....".jL~f:3,i ,.rf, ,,..._ 1 i ,•,1 ., «d ~-~ f'ftf lS,1· -D::i:si:::J:·J::.e'§.-- By: noii:- :cecogn:1:~-1ng- itha-& the , 261 acres of 
.::~tll?~'r_Ci[ !JJf;;;l) "Hl! -~,. • -u.crn.f n _p,..,l )td~!t! , ·1 

c-ir.1 i.,:;,1-lo :;,.-:. .... ·1· ,. 'I; li"''""d t,., .. ';;, .,,. { •new1y- .1:ee:la:--Jimea: -lands- a • p:r:-ior and paramount rights
'..l_!.!~}1!.L~~&ai~'!'it~£~_Jh,1 rJ";·'~ t'}J'Jt~jg i 

\ 1·• -~-C'.t~1{1eltc•s2arri'.E£!}asL:'i:1f~ ai..-34641ae.tes, of~ 0~1Va_U"t:ultivated lands, the 
Th,f1 "l!Jrtl\:' .. ~fti,ittl.: tu,~#;l].{~ t'l ~f:=] ..f'! 1 o!J1 qJ. ..l!.U.. 

~ I ..: .;.>'41 'wl"-'E'-1fl s.d_j- 1'-1Pl,:i <,.tt1P1 t l'.,dr~w drf•.~.J.Je. t' of Indi'an=gre~men .... res~·,...eu. ~n·a gross eroga ion 
-. ,.. n..)L s~!'.l~L 6@.in U2'5! 11101 t.1nnf!te~ma~ t>nM!l.!i, r: •d 

3,r l:i?gh-t!J!irle crm 1011 9'l£ ,abfusl oldDu4 
~J ,~or o1 pniJB{9~ aws! yrus oj j~stdua 

•' ) &ti 
1 

-J r<TW1E§'< f:df~:feJ-e' cff1th~flpJJ1f§"",t-.ffues in the Rio Grande 
f ~i5c{c.i: ef.ir-;,_ r r,:tf¼li' a:, eI 1J t t ~s n~t~~ee".- t":-1, 

'cdirljj.&a-t',1 wn..:i:ch ~~s •t8- c-'6hle in t1f~"h1ext year, was 
r. .,,:rv}i' . •t-, r •~f.l • r., t;:tt;J ,r/t i;t p ~ofdi;LJfl 

obvious. As parties to the Mfd:ci'J?e\' 1Rio Grande Conservancy
• f • 

fi n•➔ ;1Jt rl:., 1~,W -I'-~ .-!I >i'lo l d~ (,111 t •-.J1·l.'-1 I 1::~f· \,/..,.,1..n ..d.t v· th R.is ,ric;: ,..., '-H..ey were ,irec,... y a.I.:' ec ,...e J.JY e io. .~ 

1 j I 
G':r:iand~1 torn)?ct'dt c'dritro1ver's:tes"; 1'st:ua:'.tes, 'd61rlpr'omises and 

w 
) f'itr.i:i:'i'y ; 11t'ffe approval df the compic•t. 1:>y' 1'eongress in 1939. 

> l 

1:§/" S3' Stat. 785~ 

https://res~�,...eu
https://drf�.~.J.Je
https://sll?f;,.r~~,.rh
https://F.a'tV.ff


29 

massive :studies were being conducted ort,~t'he' majo•r, )-< 

river syst:·ern·s 'of the we·st,' including the Colorado 

Riv~r'aµd ~lle Rio'Grande.' In l937, a report of the 

1Natfona·1 Re{sources Co:infuittee reveal'ed detaiied ~, 

talhing t'b bptli the Colprado River, Basin,' t.rahs:.:C ~ 

l ~ by Irt61"f(l~,tis H;solated opera.'t-idns in the whole scne)ft~ 1 

' . 

A large,;i::- ,:r;-.j..ver system than the R;i.o Grand~, 'j:he Colo.~ado 
• ~,l., \ s: 

Rive;i::- W?-~ ~;i.s_o Jb~iIJ,g rE?c;og:nized for its importanc.~ in 
1• i ~>" . :1 ' I ...>l~_ 

f~tu~e dev§J.gpment of the Southwestern region. In 1921, 
( r, f .: 

....,.,......... ,, •. 

l:E/ 11Part VI - -Rio Grande Joint Investigation on the Upper- ·- -·- - -- -- . .,
Rio.Grande Basin, National Resources Committee, Government 
Printi~g .9tiice, 1938. 

_ _j 
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, faG .ru~W. ~4b~9QJJR:jljh_~-'l 9fti. Jffi.r!:J, ~!(a:~~ ".1 ••., lfil ,;_ 
n./ 42 Stat. 171 . 

•1.t S'?il'~;t~~!~_;H~ "tOl 'b•:)SSf!'-p<.l"..ta"1 t-l'U~d 1e fa aB.w '! J." ol 
~ 70 Cong. Rec. 324 (1928) 

\ l - () 1 !'ft -. IIP.! p~:':f fl tµ .n. ·,. 1' J t, 1 i') l ! t tJ ,... T 

Ibid. p. 325.~ 

j fil:: _. .1 __ 

It',.• • ,, - > ,- ,. , , • ., J I r w•r ' • q H 

I 
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·In '-1928',u apprhval of 'the Colbraao River Comp'acft- • 

was giverCby cio:hgYess',).i stating that all uselfs and' 1•• ' 

appi:b1;>'"riatdrs' H't· :the ·w~t:er· in th'e coioradd' 'River woul-a 
~ 

be stinjedt' £b •a'.rid cont:ro'lled by "the "CompacFt., "' 1'!'1 "The ~1928 

liglit £6 -Eli'etb~utgeo'riing wate'r ifolic-ies o'f the 

Secretary of::Tneerid~~by aut::ii'orizifig tne Botildertdariyon 

Calrfdrfi.1.a~ltLT11e ·s-i:ates of Califofrii-a and A:t:.i.zoria: ana:~ 

6f 2 t"lie r--:Lc3'wer 1'Basin water, wli'ich' everitlia.'lly 1led to •t1ie 

sui~ rfi':L"E§a. 1i:5y Arizona agai'rist: California iri 1952 (Seer 

E , !Appendix B map.) 

Iri 1929, Congress consented to compacts or agreements 

between the States of Colorado and New Mexico respecting 
• d 

2Q/ 45 Stat. 1057, 1062, 43 USC 617. 

u 
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M~:x:±.90 ;_ o~ tQ tlJ,e. J;11q.J1.a.n1 i,1~.:i,)2§~, or a.s j.m:E?s:i.J;=j,I?-g rtlJ.E? 
w 

rights of the Indian tribes. 
' I 

t 

) 

.n/ 45 Stat. 1502. 

W 46 Stat. 767, 772. 

https://J;11q.J1.a.n1
https://M~:x:�.90
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l "1 A J;>:(fri:ng this same period, much cc'mtrovef:sy arose 

cil:µ6ng the sta:tes; particularly between New -Mexico~ and 

Te~as, c6:n,cer.I}ing the use of the water. of the "Ri"c> ' 
J 

; r,, Grand<§ iri the Middle'Rio Grande area.i- Urlable•tof!.reach' : ' 
:1 

I' 
1 agreement with the•State of New Mexico, and part1dularly 

1 ' the Middle Rio Grande Con.ser\raricy DisbriGt, 0-the State~ 
t
(, 

of Texas filed suit to enjoin the 'prdg'rarn •of ...t.ne •M-iddle~'' ·'\ 

~ 
1 
{ 

I 
<. 

S-tates of Colorado, New Mexi'c:::o and :Texa:s arid c6rnfentedl w 
fi1 !-f.o oy corig:f$'ss iri t+P39. ,, t ':1;1he ~6mpr6)-g.i•se· 'onLy 1 las£'ed 

·l'I; tlnt'.if a:(ce.f. 'wq_j~l4 ._:wa,~ :i;_t -~he'.ri' Texas file'd fiui t ia•1'leiging 
' ( ., 

,\' 
{" depletion of w~t~~ by the Middle'R10 Grande Corise~vancy 

i District use. 

World events which followed postponed plans for 

rec~~ation projects suggested in the thirties, but plans 

fqr,t~e pQst~.Y{a~ p~riod were being made. ~n 1944, the 

,nf 53 Stat. 78,5. 

https://tlnt'.if
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~ ..ct f?P~~.:kfi.~<aio-q_IUQ.1,ll1t ,C2.~ ...~~t~¥1•..4.mlltJ~1J);17;> t~~m.s1¼11~ ,~ig.,..Grande w 
'3 l fa' c!:Q.P. ~q,<il.q,~'i1..Q-~ --~t~~:i;-~ :!i it ':@)..ls ':gr~~t~ ~~ Jlc?-~.r;.tQ;1b~ 

1 n L ~'J,~~~J; ~~Ea ~t~:& 9t.-.~l}g:1_:q,~~~:i;;~i rf~fi ;Q,~:a~~t):4~,l}.1±!! l}q, Jsnown 
I w '. 

{. JnJ..ca,§.sth~·,Cg:)?~1q:§ ~l19i!n.~~~~:1 ,q 1 ,~1 iJ'J'.i5..., 11 ~ ,. > -t,)> • pJ 

l I 

59 Stat. 1219 (1945). 

If.(,)} ~f\151 ,I h~,1, 1,J-?CJ{ b·t""' 1,.,;t 1 ,. ,... <" •.t -~ J.d1•JiJ 

.J.V 58 Stat. 887 (1944) 33 U.S .. C. 701a. 

I J -

l l •TI e I •• I:" J 1'. 

https://iJ'J'.i5
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and recreational areas in reservoir proj.~gt~ ,~md~+:< th~ 
1§1 

Wc;1r. Depar:i;:m_ent. II!, 

WDJc-:ti began, i;n -1;~4,4- p;i:-9¢1.ug~9-,-.ra11•:.§X-P~J;ls.:iv.~. £=l.9h§.N«?~,J5.D~Wl 
w 

as tli~:rC~p._trj:i:J,. .?:\.f"ig;o:p..9-' Pf9B~~·'t=:,:(C.2;¼.E\b·it-,, ''JT{l~, p.},p.JJ.•W.sll? _ •{ 

E I 

,.. ~cti#.Qpe,r~;td:.9_1]._goj:{@i1.@.;1:p;i;-6'"j§.gt:: ~9.µJd, <' __, ,, ·-,, i Jdt 

include introduction of the Colorado 
,, :R~~~x, .&.at,~p.,ii_pi\_tib,e. -~ Sal$i~~-:i:..¥..U &1-J:";§lfl. ,i:

I 
the diversion of water from the Salt 

, .~iY~J:"-- a_J:"~slbt@ ,i;:]:1.e !Ili£!§]:~3Gj.1-l-am~--~~-11r; , • I l 

area, and the regulation and conservation 
o :I: wate;r-r ,i:p. t-Jl? • !Ili.P.9-Ltl an.o.· µpp~J:"· .~l@..i1; • < t~ 
River areas and along the San Pedro 

,i I Riye;i::- to al;!.ow Jo.:i;:- i119:rea!?.?.O.. c;li:v~;i::-s.ii...911g~,, I 

About the same time that the Centr~l Arizona Project 

{F. 

1§/ .tJfO Stat. 641, 33 U.S.C 701 A ff. 
11 

W ~L.u\ 9?E"nepb :-of <Interior, Report on Feasibili.ty, Bridge 
Canyop ~qute, Central A~izona Project, Project Planning 
Report ijo. 3-Sb.4-1, February, 1947. 

https://Feasibili.ty
https://c;li:v~;i::-s.ii
mailto:cti#.Qpe,r~;td:.9_1]._goj:{@i1.@.;1:p;i;-6'"j�.gt
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Compr~hensive plans for Water Resources Development 

• M..½l tbt) .d~~ 1't' ·h •• t !'-\'~ r• 'k"' i ""t ...... ft '..:Ir -f~1ft ~I'\) 't'a.J~... r •>,!.,.: 'il •i "'),plans comp e e -e-wor s ar eu 1 een years ear ier 
. 38/ . 1 

'""' ,f .. t': 1 """'""',. a·' ·, ~1 ,.....,, 't•---);:'1"'..,.~ ·"'i:.h'.Jt::,.:A;<r :!,a'p'"'pr'"'o,,v·e·~,and projected future ·eve opmen s. WuJ.Cu'were u 

• ·~--Pl'~ ,~at~d ~t.. t~-}~ "' ~ i-,, t''1b. 1 1!.if .a-li::i'e· se·"""c·r~et·'"'a·ry'··11 ~ ""''· • i::.as in a:ccor wi .u· an agreemen - e ...ween ,_ 

) ... 

In the Rio' Grande Basin, the Middle Ri~- G':fande·~Pr'6je8t 

f ·1~..;).,.5:J'f.P..;._,.,t0 '·,n .. ~"···•--t''L"''"'~ '·d., •b-_;,.,y 1 "'t'h~( 19°48~A•-\~•~-... ,'7\~,._for oou •con ro.1. was- au .uorize e • .,_ c .... -. • • .M.J.uong• 

the c01np0Ylerits•· o'f ti\e~ pro~j•ecit}-' were1 rc➔1) ia.f' t'ii.~nfi.elll and!1 f 1iood,\' 
. jJ_ 

way .prografni;q (;21f.?fhiMftk"iR.etervol1:r1 r11,yr al :fftlood"'' ~5nt.ro:1 1 

... _ I :31.1.lt.l:.......e~tt.: : -'/.0
•• '# ._ -·. ~~.-,,!> ..: l C::, • }·.,,

and sediment reservoir on the Jemez River(loeated wiitnin % 

Cthe boU:ndar:f.e·s Ofi) Sant.a.t An~1) Puen·lo),. and1 (45 i51an~ to 
-- 1 •1<10" .,,. C 11.L'.:IJJ',•i 

purchase the El, Vad.'0 D~f:m.: andl R.ese:Hmir. ;> ~i ia,tter was done 
1 b d 1 , , J .; t t-"::'J" 'f 1< J r a rs ; r. i <H\ • 

I s,pursuant to an '~r~:rrfei\iOj:l~tti~ tne Unit""e:dus·t::ai:.e's and the 
1 

..!(""'-.J-a;.n.G&«G& Ofl6 fl&.£•j.6lI.ti:,J9l 10 OfUi ,5Ht6 

Middle Rio Grahtle "€:!0ns·e:r{vancy...! bi'i§1Er:i"et. it'b.at:e tl're United States 
• - -:: ! 1\ icr,11 •~ k~ • r'r·•2.•\<' f,, "'I, ~ , ..., • fi j • -:: 

would construct; t1ie.!Middrle,,R:j.o Grande Project, including work 

1 't r.,. 

38/ eomprehens-ive Planr· for water Resources· :iJeve.lopinerit,­
Rio Grande Basin, Report by the Dept. of Interior Project 
Planning Report No. 5-15.0-1, May, 1946. 

39/ 62"Stat. 1171 (1948). 
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1 

on the El V~do Dam, and operate and maintain the 
_...... 

,;._ I C, o. 

District works during construction. Thereafter, 

. . • . ~ J ; .
the United States would appoint the District as its 

agent tor operation and maintenance. All of this, 

of cours~, c:d..rectly affected the six'Pueblo tribes 

• J'"' , 1 r , • r c. ~ 1 c. ,,, .. , . , ; -~ . (:,:1 .... 1.;. ..f " -.1 ../ l. l .. .,.

involved in the Middle Rio Grande Conservancy 

,.. .1' lo.-1'

District:. 
' 1 
' 'Foliowik~ this' massive legiliati½e ~ffort,r 
\ 

impie~'A-i~~fffi~1 ofjthelprbJects pro~¼/ed~~ puriulnt 

qu'gl:i:-"~ •of -fr ~entury. Among the most. sigr1ficant 

••l • • ; • ' ' 1 •
developmfurits t.ci o~cur w~r~-t:h~ foilowi'nsr": 

~ '"" G-1,,'1·.:OJ::',~¼,Sa~FR'. • .• , l St _. • . p ''-~1 .:_t:::. '. c"'"'o··.ntsi'"sJ.,t·s" o"' f....0 -o ora o· iver.. oraqe ro1ec -~ 1 

twelit~'tf6tti.!ilr1ttcipating proj ec'i.s';( i~'cii1.cting the 'i ' 

J;, r ~ l,4 # ;.... _, l, J 'J 3•tit> '> • _ .. • ._:r ,1 ~ J. 1 , ...t 1 • '-' '..,j > .t.. i!. ' 

San Juan-Chama ProJect, designed to supply the Middle 

R'ibL G~aiide ! B~s:Lt( munidipal ana Jgric'u1tkra'i inte~~~'.f~!~ 
~ "'1.. , : . • .,_ • r,TJJ.tw cb1i1lriict.ion of this particuiat proJect was 

w
..I .r. 1 • -~..,. ,>"', ; !i ' autlioriz·ea ny Congress in 1962. ,.. 

q 

1Q/ 70 Stat. 105 (1956)
n .& i'i t '1 ' f ~• ' ' 1 • ~ r- ' ·, 

W/i~76 Stat. 102 (i962) (San Juan Chama) 43 u.s.c 6~0a.-.."ii!Jf'O .:Vil(' ~ J ~ , r 1 :- • '• • mr t t , , • ,.: ·• ,, ·~ ,·' r c , ..; , 

£ J; I 

https://c"'"'o��.nt


38 

to build the transmountain diversion system effectuates 
• • 1 • 1 ··,}. r..... ;.;. ,'11.Sl~ '--..fa:.V 1~-1 e,• t no 

a method of diverting water from the Colorado River system 
'i •t,r, rq .-,, > HJ'! ;, v, IJ'1t"YJ!5 ~Jt;tQW .'t'"l ,.,-.T, [II 

to th~ Rio Grande. 
~ ' ::. 2 ~ ., " 1.~ l {j, 

The San Juan-Chama Project directly limits the 
1• r· ~ • 1 • Ii ~;- 1 • •, "" • • "' 1. "10 1 o. 1, 1 rt· t , 

affecting the Jicar.illa Ap~che Trib.e and the Navajo
{_ ) rt,.. f A "1l , • ~ ·, ,. ! t,1 ~ r1 J .~ ! -, "" I t ,. ' t 

Tribe because it diverts water from the San Juan.River 
• ;;,·,' '-J? tU 

into the Rio Grande Water System in new Mexico. (See
1 ) ' T ) • • t , e • VT • r f1 t Dfi :·•m ' 1)'"' 

Appendix B.) It also directly affects the tribes on 
t-{! JI~ fl'q '")) 1} 'J!'r ')"tf ., • > " ~ "•-'/ 1 -, ) fl{'}.!. •5·t,r{'3(ij~)1C'ff'1.L 

the Rio Granderlbecause it introduces foreign water into 
'X9ft.-'"S 7 'l;SIV-<} fT'.J .! 'tfr"' ~?P -,,.,. /TO'l 111e!Jp")8<t-Url. OCT 

that river system causing difficulties indetermining
••1,n i l11nkq'"· ja-nm ~rt a.· r(f!Qiit'EAr ~ ~e~ tij ~Q ,;r .,~"t~1i,) 

water users rights in that stream system. 
n,ru ~.,., • ' ) ~ ~) wts-,,,. '"I rr~m.Qf ~110 .tr,-¥)-wqp ~eys h 

Cochiti Legislation - The Cochiti Reservoir.,. was 
, 1 ·-r,,-l~'''''-' - '.J"'t')ll_·;t'P.•'J'·,..I ''1Y£};1~onr_!_p_~~ 

to be constructed on the Rio Grande, at the Cochiti 
'' l-t"' .. " ! ~.-1 • ~. •'l ,) 'E~•·r1Gq ~Ji(i,-'J;--,'{..f!tt;,,'' 

11Reservation, for ,rflood control. However, a special
,,.,Thi:, r..t· : , 't n r• 1 r, 1 r, 1 1' ;,r,. >·· ir.,[~1- n1 ! 

Chama diversion proje~t, ~ith importation of that water 
1~ .._...~ 1 r I ' .. - 10 r t 1 rr. 1 ➔ ~ rr "') r) "\ t• •,. 

to be use<_;l,. in part, i:o s1;1.pply water for recreation 
( 1. h::a ".\ ._. 1 •, l rr -. • - ,! 1 cP -, ·; {1 l 1/ - '°)Ci,... 'J.(i rl l • 

pools in the flood control projects. Note section er 

11 Provided that the wat:er required to fill and maintain 

such pools{ is obtained from sources en'tirely outside 

the drainage basin of the Rio Grande. 11 

W 74 Stat. 480 (1960) Cochiti. 

·, 
•'.• -~-' 

·1 

I 
I . 
.) : 
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w 
.Federal Water Project Recreation ,Act .of, 1965.,-:;- This,-- ...... .,. .. , .. -- "" . .,_ -- - -.. - ___ .. __ ..~ 

legislation encouraged the development of recreation 

areas at or around the reservoirs constructed 

pursuant to other purposes. In effect, it opens the 

door to land development schemes connected with the 

new ~ecreation areas. This directly affects Indian 

lands because numerous reservoirs have been constructed 

adjacent to or located on Indian reservations. In New 

Mexico, Cochiti Dam, Jemez Dam (on the Santa Ana 

l.J. ' { 

reservation), Navajo Dam, in Northwestern New Mexico 
c.1. 

(pear the Navajo reservation) are examples. 
t., 0ppOS, .! J fH I w 

Colorado River Basin Project - This set in motion 
'" 1 ..... l' 1,a,t 're€-'1 ~ t ~ ._ 
much of the Pacific Southwept Water Plan proposals 

'1 -; ~ -~ 11- ( .,,.e: t .. 
which had been packaged in 1964. Included in this 

, t 

legislation was the huge Central Arizona Project (CAP). 

The CAP, with its extensive diversions, would affect 

the flow of the Colorado River downstream from the 

"~ldr.'..J&)l ~ ~ 
div~rsions. Among the tribes affected are Ft. Mohave 

.,,..., 

~''"'-'ct 
(, \ 
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Tribe, Colorado River Tribes, Ft. Yuma Tribe, Chemehuevi 

Tribe, and the Cocopah Tribe. 
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IV. The Performance of the Trustee, United States, in 
the Protection of Tribal Lands and Water Rights. 

The Act of June 17, °1902, setting up the reclama­

tion bureau within the Department of Interior, marked 

the beginning of a series of events which would invade 

and confiict with the interests of the Indian tribes 

all over the United States. The first reclamation project 

in New Mexico, the Rio Grande Project, itself defined 

the basic conflict involved with every pUbsequent reclama­

tion project - providing water for the incoming developer~ 

who anticipated the growth of the area through emigration, 

as opposed to protecting those prior and.paramount rights 

which had been established before New Mexico was a part 

of the United States. Those prior rights which were un­

questionably established are those of the Indian tribes. 

By the time the Winters case set the foundation for 

the protection of Indian water rights, there was already 

widespread recognition that not enough water in the Rio 

Grande Basin existed to satisfy all those who wanted to 

use it. Yet the only attempt made to protect the tribes 

Winters Doctrine Rights was a document filed by the 
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Indian Service in 1911 entitled "Declaration of Water 

Rights" on behalf of seventeen of the eighteen Pueblo 

tribes in New Mexico. The report listed 19,014 acres 

for which water rights were claimed. Taos Pueblo was 

~ 
not included. 

While plans were being made to develop the Middl~ 

Rio Grande Valley and increase the population and use 

of the land through agriculture, there did not appear 

any definitive effort to classify and inventory the 

land and water needs of the tribes. Rather, the 

Trustee, United States, proceeded to make a haphazard 

effort to quiet_ title to Indian and non-Indian lands 

and water rights through the Pueblo Lands Board, leaving 

a confused situation for the tribes. 

The agreement to include Pueblo tribes of the Middle 

Rio Grande Valley in the Middle Rio Grande Conservancy 

District served only to limit the water rights of the 

tribes involved. In the agreement an estimated 23,607 

acres of Pueblo Indian lands was cited as being irrigable 

and embr_aced within the district lands. Of these Indian 

~ Report of Special Master, Texas v. New Mexico, 
Supreme Court of the U.S., October term, 1953, p. 31. 
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lands 8,346 acres were stated to be cultivated at that 

time (1928) and were recognized to have prior and p~ra­

mount rights to the use of water above all other lands 

in the District. But the remaining 15,261 so-called newly 

reclaimed acres, even thoµgh Indian lands entitled to 

Winters Doctrine Rights identical to those of the 8,346 

acres, were treated the same as the non-Indian District 

lands. 

By not giving the lands their proper recognition and 

assuring their Winters Doctrine Rights in the agreement, 

the Trustee for the tribes contracted away a significant 

part of the tribes water rights respecting these approxi­

mated 15,261 acres. 

Continuing the gross violation of its trust responsibility, 

the United States participated in the negotiations which 

culminated in the Colorado River and Rio Grande Compacts 

without taking active measures to protect the rights of the 

tribes involved other than a statement that "nothing in this 

compact shall be construed as affecting the obligations of 

the United States to Indian tribes." • 

It is not contended that the United States has 

violated its trust responsibility by building projects 
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or approving water control agreements per se. It is 

recognized that a reclamation or flood control project 

could conceivably be of great. benefit to the Indian 

tribes. The point is that while the United States 

uttered statements indicating that it.was under obliga­

tion to the tribes, it took no active measures to assure 

that the water rights of the Indian tribes were, in fact, 

being protected. 

In the face of continued evidence of the limited 

supply of water in the Rio Grande and ~olorado River 

the Trustee continued its policy of "looking the other 

way. 11 When Colorado, New Mexico and Texas agreed in 

the Rio Grande Compact to allocate the waters of the Rio 

Grande to their respective states it appeared that the 

water supply for the Indian tribes might be limited by 

that Compact. Tne Trustee acknowledged the danger while 

making no demand that the Indian rights be protected. 

Observe this statement by the U.S. Indian Service District 

.Counsel in a memorandum to the Director of Irrigation of 

the Indian Service in 1939: 

1-" 

I 



The only reason we are concerned about 
whether The Compact may work to the 
disadvantage o~ New Mexico is that we 
believe that the Indian interests must 
be satisfied, if they are to be satisfied 
at all, out of the allocation to New 
Mexico, and if New Mexico should later 
find that it had made a mistake and will 
not get the water which it thought it 
would get we are of the opinion that the 
Indians will be the ones to feel the 
blow first if the Compact is ratified 
unconditionally by Congress. (emphasis 
added) 

In the same memorandum, it was recommended that the 

"newly reclaimed lands" of the Pueblo tribes in the 

Middle Rio Grande Conservancy District maintain their 

status.of being recognized on the same basis as non­

Indian lands. 

As seen in the historical survey of this paper, by 

the time World War II interrupted domestic schemes in 

this country, elaborate plans to manipulate the short 

water supply in the West had already been drawn up. 

After the tide of the war turned in favor of the Allies, 

the drawing boards were once again busied, refining the 

plans spelled out in the l930's. 

While the Department of Interior was implementing 

the 1948 legislation, vis·itors to the desert states 

https://status.of
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could see definite population patterns taking shape. 

In the Upper Colorado ~iver area Denver was obviously 

the star of the Rocky Mountain states. Huge mineral 

discoveries in the San Juan area promised a growth 

in the settlement of the Four Corners area. In the 

lower Colorado River Basin, prospects of massive land 

development in southern California and southern Arizona 

were bound to make huge demands upon the river system. 

On the east side of the Continental Divide, the 

Middle Rio Grande Valley was one logical recipient of 

post-war emrnigrants. Albuquerque, located at a strategic 

crossroads, had already tripled its population since 1940. 

Easy access to that city and the beautiful climate were 

natural advertisement for specula~ors. In the lower Rio 

Grande Valley, the El Paso area became a local point of 

military activity, including the White Sands Military 

Reservation just to the north. 

By 1960, the dreams of those who foresaw and planned 

for the growth in these areas wer.e well on their way to 

fulfillment. As predicted, the major growth areas men­

tioned had doubled their populations. 
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1-

i-

Of primary concern in this paper is the question: 

What was being done to protect the prior and paramount 

water interests of the tribes. As noted above, prior 

to the war, the Trustee, United States, had overseen 

a fragmented, confused policy that has, in at least 

one instance, resulted in an outright gi~e-away of 

a significant part of the Indian water rights of· the 

six Middle Rio Grande Pueblos through the Middle Rio 

Grande Conservancy District agreement. 

The United States had pursued rapid expansion 

of the reclamation projects, serving the interests 

of those who could foresee the expansion of the West 

and the rewards for those who had water available. 

That this would also be the policy in the post­

·war period appears clearly from the reports justifying 

the legislation in the peripd after 1946. Witness to 

this statement is a report of the President's Water 
±§.I 

Resources Policy Commission in 1950. The report 

!§I "River Program Policy Considerations -- The Rio 
Grande", The Committee on Riv~r Program Analysis 
No. II, The President's Water Resources Policy 
Commission, October 10, 1950. 
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is quite candid in its discussion of the desires of 

the non-Indian interests in the Rio Grande Valley. 

At page 5, note this statement: 

Scarcity of water is a limiting factor 
for any kind of economic expansion in 
this area. The flow of the Rio Grande 
and its tributaries and known ground 
water supplies are fully appropriated 
and no water is available t9 allow for 
expansion of irrigation nor for sub­
stantial increase in municipal or 
industrial use. Growing municipalities 
can obtain sufficient water only at the 
expense of the nearby irrigated areas 
on whose continued existence the 
economic welfare of many of the urban 
centers now depends. (emphasis added) 

Again, to emphasize the shortage, _on page 18: 

All presently developed water has been 
appropriated and, in some cases, over­
appropriated, and water use for any 
purpose can be expanded only at the 
expense of some other beneficial use. 

This is a theme which, we noted, was first expressed 

in 1915. It was obvious that, in order for the ·area 

to grow in population and expand in all economic areas, 

water was the basic need. But, if there was not enough 

water for everyone to prosper, so~eone would lose. We 

should remember, as noted earlier in this paper, the 
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Indian tribes had and still do possess prior and para­

mount rights to the use of water. Did it follow, then, 

that their rights would be protected in spite of the 

force of growth from the non-Indian interest? The answer 

is no. 

The most crucial witness to this is found in the 

litigation Texas v. New Mexico instituted in 1952. Texas, 

feeling a loss of water in the Rio Grande, sued New Mexico 

to limit the use by New Mexico of Rio Grande water. This 

related particularly to the Middle Rio Grande Conservancy 

District. Texas argued that the United States was an 

indispensible party since it was charged with protecting 

private Indian rights and public property rights in the 

National lands in New Mexico. If the United States had 

entered the case, it would have had to protect Indian rights 

I 
I to water. The case was finally dismissed because the 

l United States, Trustee for the _Indian tribes, would not 

£!.I 
allow itself to be a party to the suit. It was obvious 

l 
that if Winters Doctrine Rights of the Indian tribes were 

enforced in New Mexico, there would not be enough water 

left for the development of large non-Indian interests . 

.£1./ 352 U.S. 991(1957). 
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A recent evept which affects the New Mexico and 

Arizona tribes was the passage of legislation in 1962, which 
.1W 

gave birth to an idea spawned thirty years earlier. The 

San Juan-Chama Reclamation Project culminated at least 

thirty years of planning. 

This ambitious project, referred to several times in 

this paper·, will be used to help non-Indian interests in 

total disregard of the prior and paramount rights of the 

Indian tribes on both the Colorado River and Rio Grande 

systems. The implication of this legislation will be 

examined next. 

1) The legislative history of the Act explains 

that the San Juan-Chama diversion would enable New Mexico 

to use a major portion of the waters of the Upper Colorado 

Basin to which it is 11 entitled11 under the Colorado River 

±21 
and Upper Colorado River Basin Compacts. The plan is 

for the imported water from the San Juan river to be used to 

provide 110,000 acre feet extra to be used in the following 
_§__Q/ 

mannE;=r: 

~ 76 Stat. 102, 43 U.S.C. 620a. 

±2/ U.S. Code, Congressional and Administrative News, 87th 
Congress, 2nd Session, pp. 1681-1701 . 

.2..Q/ 11 Inventory of Potential Users of Unallocated Water", 
San Juan-Chama Project, Bureau of Reclamation, Nov. 1968. 
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27,700 acre feet annually to replace 

depletion of the Rio Grande water supply 

caused by the Pojoaque, Llano, Taos and 

Cerro tributary units. 

- 20,900 acre feet annually to be used in 

the Middle Rio Grande Conservancy District. 

5,000 acre feet annually to the CoGhiti 

Reservoir. 

- 48,200 acre feet annually to the City of 

Albuquerque. 

8,400 acre feet will evaporate in the 

reservoirs. 

The· Legislative History also states that "recreation 

and preservation and propagation of fish and wild-life" 

are other purposes of the project. 

In a discussion of the need for this project, the 

Legislative History expounds on a theme we have seen 

reiterated time and again since the beginning of this 

century - shortage of water. This time the statement is 

stronger than ever. Note the following excerpt: 
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The water needs of the Rio Grande Basin 
far exceed the amounts of water available, 
either in the basin or for diversion from 
the San Juan Basin ... The econ9mic plight 
of the small communities in tributary 
streams (includes Pueblo tribes) in the 
northern part of the Rio Grande Bas-in has 
long been recognized as a major problem of 
the State ... Farther south along the Rio 
Grande the available water supply is over­
commited and there is a critical need for 
supplemental water in order to stabilize 
the agricultural econ9my. . . The need for 
municipal and industrial water ... is even 
more_ ~ritical than the need for irrigation 
water. Albuquerque is one of the fastest 
growing cities in the United States ... An 
assured water supply is essential ... for the 
anticipated growth of Albuquerque. 

In spit~ of conflicting testimony as to the availability of 

water in the Colorado River, the Committee's majority 
w 

report concluded that there was enough water available 

from the Colorado River to fulfill the San Juan-Chama 
w 

Project and the Navajo irrigation Project. 

w·u.S-. Code, op. cit., p. 1688. 

W The Navajo Irrigation Project, a companion project, 
anticipates a large diversion from the San Juan system to 
meet demands of the Four Corners Area. While the primary 
purpose of the ~avajo Project is irrigation, the report notes: 
"The project is adapted to serve municipal and industrial 
water users as well as ... irrigation. The officials of the 
State of New Mexico anticipate a relatively large munic~pal 
and industrial water demand will develop in the San Juan 
River Basin. 11 
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The San Juan-Chama project, if allowed to be 

implemented, would direct fran the San Juan basin a large 

amount of water which would be necessary for the future 

development of the Jicarilla Apache and the Navajo tribal 

lands and economy. The tribes on the. lower Colorado River 

are also interested parties since the waters diverted 

from the San Juan Basin would affect the downstream water 

flow and threaten their supply. 

If the water diverted from the San Juan basin is 

introduced into the Rio Grande, the Pueblo tribes face mo~~ 

extreme problems of claiming enough water for their present 

and future needs. Without there being a determination of 

their rights to the use of water before implementation of 

such projects as the San Juan-Chama future attempts to 

claim water over and above their present uses would face 

obstacles which could be impossible to overcome. 

We must also remember that at the time this Act was 

w 
passed, Arizona v. California had not been decided. The 

Arizona case was to make significant decisions about 

allocations under the Colorado River Compacts. Thus, major 

policy decisions about the use of the water were being 

made while litigation io determine the rights of water 

_g/ 373 U.S. 546 (1963). 
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users was still in progress. In addition, a definite 

determination of water needs of Indian tribal lands had 

never b~en made and no plans to do so were in the offing. 

The picture has become more incredible in regard to the 

Trustee' s lack of action in the fact o·f impending plans 

and projects that directly affect the ability of the tribes 

to lay claim to their rights under the Winters Doctrine. 

2) The incredulous nature of this inaction is 

well demonstrated by the posture which the Trustee has 

taken for the tribes in recent litigation involving the 

Pueblo Tribes. 
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In 1966, the State of New Mexico instituted qne of 

five suits in the United States District Court of New 

Mexico, against the United States, four Pueblo Tribes 

and hundreds more, for determination of the water rights 

of the defendants in the 11 Nambe-Pojoaque River System, 11 

a tributary of the Rio Grande. This was one of five 

similar suits filed. The purpose of the suit was to 

facilitate the administration of the San Juan-Chama 

reclamation- project which was under construction at the 

time this suit was instituted. The New Mexico 

complaint alleged that the users of the water in the 

11 Narnbe-Pojoaque River System. 11 including the Pueblo 

tribes, used the water under New Mexico appropriation 

i law. The State Engineer, it was alleged, made hydro­

graphic surveys of the stream. The complaint asked 

\ 
\ 

that the court define and determine the water rights 

\ of each of the defendants. 

The United States filed a motion to dismiss the 

action for lack of jurisdiction and then entered a 

motion ~o intervene in the suits. In the complaint 

to intervene the United States claimed immemprial 

rights to the use of water for the Pueblo Tribes and 
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that the tribes were entitled to use enough water to 

11 satisfy the maximum needs and purposes of said 

Pueblos.u 

But in a Pre-trial Memorandum,the United States 

claimed, as an alternative theory, rights for the Pueblo 

tribes under historically irrigated lands based on 

appropriation and beneficial use. This alternative 

theory would place the water rights of the Pueblo Tribes on 

the same basis as the water rights of the-non-Indian users 

of the Nambe-Pojoaque River and the tribes would have 

no water rights which would allow them claims for 

future use. If this alternative theory were allowed 

to be the basis for the Pueblo Indian wate·r claims 

then there would be no way that the Indian tribes could 

grow as viable communities. 

We have see~ .:in a:i earlier se·ction of this paper, 

that Indian rightsto the use of water have been 

protected and recognized through the development of 

the Winters D.?ctrine, on the basis of present and future 

needs. When the trustee is charged with protecting the 

.. 
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l 

interest of the beneficiary, the Trustee should be a 

relentless advocate for the protection of the rights 

of the beneficiary. 

The fact that the Trustee, United States, would 

even allow consideration of historically irrigated 

acres based on appropriation use as a theory to 

protect the rights of the Pueblo Tribes is an 

indication that the Trustee, United States, is not 

executing its full and unqualified eff9rt to protect 

Pueblo tribal interests. 

As a result of the filing by the United States 

of the Motion to Intervene, the parties were 11 realigned 11 

to place the United States and the four Pueblo tribes 

as pl~intiffs. The original suit thus ·proceeded on the 

basis of two separate complaints which seem unrelated. 

In conjuction with the New Mexico· complaint the 

State Engineer prepared a survey showing all irrigated 

lands ~ithin the Nambe-Pojoaque watershed. On the basis'1· 

of the survey the State proceeded to make 110ffers of 

Judgment11 to hundreds of non-Indian defendants. If th~ 
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Offers were acc·epted by the defendants, agreements 

were signed and.an Order issued by the U.S. District 

Court granting water rights to the parcels of land 

involved. 

While these Offers of Judgment were being made, 

the United States did not ask that the non-Indian 

defendants prove their land title and rights to use 

of water. Even though the non-Indians may have had 

those rights, the failure of the United States, as 

T~ustee, to examine the non-Indian defendants may mean 

an abandonment of Indian rights. 

Several months later two Pueblo Tribes, downstream 

from the four tribes abovementioned, filed a Petition 

to Intervene in the five suits already instituted on 

the grounds that their rights were not being protected 

by the United States in regard to the Initial suits, 

since those suits affected waters from the upstream 

tributaries that fed the mainstream of the Rio Grande 

which, in turn, traversed their landp. 

\ 
l 

: l 
! 
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The United States responded that the two 

downstream tribes have no valid interest in the suits. 

Since that time, in 1970, the United States has continued 

to oppose the -intervention of the two tribes. 

In the light of the legal actions taken by all 

parties involved, we must step back and remember the 

interests of the parties involved. 

The State of New Mexico. Has significant responsibility, 

as agent for the United States,- in accounting for the 

water flows of the San Juan-Chama.project and the delivery 

of water from that project to the recipients as listed 

above. 

The Non-Indian defendant~. owners of land in the 

river areas who took title to l.and and water through 

transfers both under the Pueblo Land Board action of the 

1920's and otherwise. 

The Pueblo Tribes involved. All of these tribes, 

whether named or not named in the lawsuit, have winters 

Doctrine Rights which must be protected by the Trustee, 

U11,ited States. 
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The United States. As a named party, the United 

States has interest in National Park lands to protect. 

These parks ar~ in the same watershed areas as the 

tribal lands, thus placing the United States in a 

position of representing interests which are adverse 

to the tribal interests. Thus, the Trustee, United 

States, is again faced with a conflict of interest, 

between protecting its own public interests and 

protecting private rights of the tribes, here competing 

for the same water. 

We must again note that in spite of assurances from 

w 
the Bureau of Ind;ian Affairs, a serious, comprehensive 

study and deterII).ination of the land and water needs 

of the Pueblo Tribes has not been made. 

The United States, as Trustee for the Indian 

tribes, is under a duty of assert and protect the 

land and water rights of the tribes. Water is the 

basic, most important resource for survival and growth 

W Remarks by Commissioner Bruce, February 21, 1970, 
at Santo Domingo Pueblo, New Mexico.· 
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in the arid and semi-arid lands in the West. It 

follows that if the Indian tribes are to survive 

and grow then the United States should exert its full 

effort to protect the land and water rights of the tribes. 

The United States Government has made many pious 

. utterances about the protection of tribal land and 

water interests. Yet,thro~gh the years, Indian 

tribes have witnessed a steady deterioration of their 

land and water resourc.es, both in quantity and in quality. 

They have seen the United States Government give its overt 

approval to assure the succes-s of special interest 

9roups which are taking away the very resources upon 

which tn_:e ex~stenqe of the tribes depends. In spite of 

numerous statements and admissions through the years to 

the effect that future growth by non-Indian interests 

could be accomplished only by bypassing the proteqtibn 

of Indian water rights, the United States refrained 

from giving that protection. 

While xecognizing on the one hand tnat the Indian 

tribes were wards of the government and that their land 

i 

https://resourc.es
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and water rights were to be protected, the Government 

developed huge schemes to develop resources and use 

water for large non-Indian schemes to devel~p resources 

and use water for large non-Indian schemes, without ·first 

making a comprehensive, meaningful determination of the 

extent of the tribal land and water rights. Without 

this determination, there can be no real protection 

an¢! gua:rrantee of the land and water rights of the • 

tribes. 

And until the Government can give its unqualified 

commitment to the protection of Indian rights then the 

tribes aan only expect that their cultures will be 

complet~ly destroyed. 
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CONCLUSIONS 

1. The Trustee, United States, has breached its 

trust responsibility to all Indian tribes, in­

cluding the tribes of New Mexico and Arizona, 

and will continue to breach that duty until the 

United States government is honest enough to 

change its policy. 

2. The Trustee, United States, through its principal 

agents, Department of Interior and Department of 

Justice, is caught in a deplorable conflict of 

I I interest. The Department of Interior, on the 
, I I

i , 

l. one hand, is charged with responsibility of . ( 
} 

• \ \ 
j • ' ' ·fulfilling the trust duty to Indian tribes, through! 

I 

the Bureau of Indian Affairs, while on the other 

hand, it promulgates Bureau of Reclamation projects 

designed to develop non-Indian interests which 

Th~ Dep_afli:meht of Justice, is also caught in 
- ~ 1 ~ 

,a: gonf-lict g~;'tp~~rest. While charged with advocating 

_1lndicrn inter~i:t~~ <Sn ·the one hand, it is often 

JblJild advoca:§.-j!_?.g non-Indian, competing interests in 
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the same suit. As President Nixon stated, 11 No 

self-respecting law firm would ever allow itself 

to represent two opposing clients in one dispute. 11 

3. As a result of this immoral state of affairs, the 

basic civil right is being grossly violated -

Indian tribes are being denied an economical base 

upon which to build their lives. Without 

protection of their Winters Doctrine Rights, 

there is no base upon which they can develop a 

viable, continuing experience. It is, as one 

honest human being put it, 11 the denial of the 

right to remain Indian. 11 
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