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PREFACE
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This paper is submitted pursuant to a contract with
3 f - N ro .t

the U. S. Commission on Civil Rights, in preparation for

- i rrbal oyl 19wl s nT (W ~§ feilye " ]
hearlngs to be held in New Mexico during November 1972.
poTisT s aamgevn’) 393622 Feoc il 1
The protectlon and preservatlon of the land and water
I O ' Yruter Il ne 2 aadis
rlghts of the Indian tribes in the Southwest is as vital
atd, 1 . ey b ? wl Isp -t
as any problem which now confronts these tribes.
o { afy a2 |4 1y igw 7

The Pueblo Tribes of New Mexico have depended.on the
aft Lt tey e Las widelzir g

Rio Grande to sustain their lives for thousands oOf years.
ooikoM walf i o, = i ¢ frrs e 2nf ~f ordeyg”

F6 tHE" Bliblo " Indiah, theé Rio Grande is a living pdit of
L2in ‘ P R brie s 1oSEIA Foar
“'ll

the Dalifcéd scheme of nature, with which the tribes
maihfaifn“a close relationship. Thus, the river is.a part
of the very life and existence of the Indian. When the
river dies; so'8ods thé Indian.

That is whyﬁﬁﬁe Pueblo Indians, as well as their
brother tribes a}l over the West, are deeply concerned
with thé events which have occurred within the past 75
years. Those events limit the availability of water to
them and, therefore, threaten their own existence. They
realize, as do their brother tribes in Arizona, that they

must be aware and active in the protection of those rights
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Trlbes‘as an 1llustratlon, (2) traces the developmiént
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of tHe legal basis for protection of the tribal rlghts

(3) chronicles

’

.3
to use water - the Winter's Doctrine;

v, PBafy 1
legislativé and administrative events affecting the

Pueblo Tribes and neighboring tribes in both New Mexico
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and Ar izona; and, (4) interprets those events.
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{ I. Relationship of.the .U.:.5. to .the American Indian

N

~

T L T

Tribes.

The subject of the relationship which exists between
the-Indian tribes and the U. S. Governmént:has been
suceinctly stated in a memorandum submitté@ggbAﬁhe§ i
Conmissioner of -Indian Affairs, Bureau of Indian.Affairsy: ¢
by . WilliamH. Veeder, Water Cohservation Specialist with, «

the Bureéu of Indian Affairs. A segment of that ! ¢.m bHseli

’

memorandum is included here as a discussion of. the" unique

zar a. f s et " . “ N Pdetatdr!
relationship jexisting between the U. S. Governmentiand
Y (s .
2. ’ ’ B « S

the Indian tribes, particularly with the Puebloitribes

s
[ -

- . £1
of New MéXicdert ' nw .

OO st ova, (. < tna
o 1Yo Jle o dkAkEx .

o fAtiw 9.39 wm ‘ Tt
Immemorial.Rigﬁﬁﬁ£6ﬁnﬁhen3uebio.Indians,—‘Natidﬁéiiébliqa-
o icxdny ns bn - .o

tion to Protect®s Thef: PR
- - 1ui) 3 =
Long prior to:the time that- the European culture
roge )‘\3 O s

first invaded their lands and then engulfed them,.the
Pueblo Indians;had created -and'maintained a hightdegkree
of civilizatigptpngdigated upon their use of thefwaters

of the Rio Grande and its tributaries. Their lives 'were

oriented to the River which made habitation possible in
contrast to the harsh desert environment which extended

for miles both east and west from their ahcieht hoties.
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Spain and Me}gi.ff@\g_g .:i.ng their sovereidnty respectedl .

o

the PuebloArIndJ.ra‘x}'{};ah‘; ;,r’e»:_r; property cinteresgts,, seekig I

v paglL v 21/
to preserve and pro c& them. . 1
- sy i \1:2’23.:“ T340«
+ Iny-1848g whe“wth’“’ Nakiohaly Government undew Lthe; 9T

wheny the Naglo
v IQ L R HE o Tegikne and
Treaty o£1Guadadupelﬁ&aaig@)assume&usoverelgnty ‘oveRithe une ==
. 1 SE40 A Qalwand e ' E I V3 s :
area occupied byi;h@“Bu Bio;Ind&ansythere was*estabblsheé{ LR
¢ an ALY : Loy f’“ﬁ’s tra . rent
betweenbltﬁand:the‘EndranSAth@ﬁbonstltutlonah relationship™ -
b *#’%_/”" g ¥ @“’ s Um,. SE 4
of guardlanlandawardsahisOnmthéi§ﬁbject‘tﬁeuHigﬁest<Cdurt 1
cer o3l vty (3) ,!;:
had this to say: *o faoomos2 A oL 0 /7 8ibal 10 ve . T
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1tarspnotsnecessaﬁy»tor&ﬁﬁEB1ﬁnﬁ a; mubasy ym- 0
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»;‘w1tb1nﬁthexm1mlt510f thel Undteds States ' -
may be subgected to its guardianship

and protﬁgtlon as dependent wards turns -
upon oth‘f’conSLderatlons.n,...Not only
does the Constltutlonﬂwﬁﬁiessly authorize
Congress to6. ¥Yegulate commerce with the {
. Ihdiant EEibeshin butilongwcontlnued Tegis- {
lative and executive usage and an unbroken . %
current of judicial decisions Havéd attri- !
buted to the United States as a superior
-and civilizedINationw thevpower! and the
duty of exercising a fostering care and
iprotection? 6vers all dependentr Indian
communities within its borders, whether
within itsboriginal' territory or terri-
tory subsequently acquired, and whether 3/

. within or without the limits of a State.”™ -

[

e

s o P § e

s A A

1l/ See-Handbook of Federal Indian Law, Cohen, pp. 383 &t seq.

2/ United States v. Sandoval, 231 U.S. 28, 46 (1913).
=

F

3/ United States v. Sandoval, 231 U.S. 28, 45-46 (1913).
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@he Court further stated:

"_..it may be taken as the settled T
doctFine “of tHig court that Congréss, ’ *
in pursuance of the long—establlshed
PoLis&y: S the Government has a rlght

to determine for itself when the
gudrdianship which has been mairfained-*
over the Indian shall cease.“g/ .
3 Ll fo R0 .o? '

B T

Fulfillment of that trust obligation is the fun@aﬁentél

2
i

Feature of this consideration. From the broad spectrum
1 )J :lﬁ'.“( "“.F

of pronouncements by the Supreme Court it is abundantly i
u (3 1
manlfest ‘that one 6f the principal aspects of the Nation's

b\, (L35

s’ﬂ l
trust responsibility in the words of that Court is the

‘: z & “l
:

assurance to the Pueblo Indians -~ 1ndeed all'Western
i{ 5, = ¥ y . 7 g &

i LY 3

:indlans -~ that they shall have a

B~ ‘ J ke

.‘ 3 r. W4
fg " ..peaceable and unqualified pdssession
, of thé land in perpetuity."5/

.
¢ Trg

? Most cursory knowledge of the Pueblo Indiams, thelr mores

H { “(J;.")"zwl

b i

— = g = e

=and basic concepts of life, reveals that their ancient
‘ e 1 JC F - °

lands and the means of maintaining them are perhaps fore-
4 e
d ) L e
‘most in their “thinking: Logical sequitur of "thit funda-
- | O 2 ot -
2
wﬂmental concept 6f the Pueblo Indians ~ and very much a
: : Drow

§

(Y

" part of it -<is théir insistence that‘thelr equally

ancient rights to6 ‘theé use of water in theé Rio Grande and
: 1

4/ Thid., 231 U.S. 28, 46 (1913). s v
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5 5/ -United States v. Shoshone Tribe of Indians, 304 U.S.
¢ 111, 116 (1937).
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its tributaries be protected and preserved. They -
S ’

e f Sa3 > aved ood gan JI)
perhaps more than, any other Begpleae(kngwqthat.the
) ) o il laes Lol - oy Yry
contlnuatlon’of theilr homes‘and abldrhg Rlaces 1is
’ ~ PR Y G o
inextricablxe% te ‘%ateg to_those rights to the use

of water. That the United States has an ohiigation to

. adidlolo [

preserve those rlg ts i “well stated in these terms

RITE I I I U . TS S
respectlng the Gdlorado River Indians:
2 al. { Janlow 7. Iyl .l 1
...The broad powers of the Unlted
States to regulate nav1gable waters,
under the Commerce Clause Zﬁhlch
glges rise to ;theptrust, relatlonshig
wifh the Indlan_/ and to regulate
Government‘lands under.Artlcle IV
co qaRW RIR WRTTNAL Leam o 1
Sectlon 3 of the Constltutlon" invests
the Nation with authority ;'tto reserve
water rights for its [Indlag/reserva-

tions and, its propexty-"6/ .1s

AEY) [3-3

i .j'.x 2, ‘ l"ﬁr KR )
Keyed to tlie Natidn's trust respons1b111ty are the

¢ 3 op.2a)r ewissbal o € 1} NS RN ¥ A
criteria which govern the fulflllment of it. On the

. D e ] v e b
subject it* has been stated:

!

> L3

B WG P PR Y S ) AN » e oyt A
"The’trusteeizguardr__/ is under a duty
, tothe beneficiary ZWar_/ 1Quad$1nlster-
1ng the trust to exercise such ‘caré and
. sklll as a man of ordlnary prudence,
would exer01se in deallng with his own
propertyh and if the Exustee has;greater
Sklll Zhere englneers, hydrologlsts,
soil sc1entlsts, contract negotlatorsu

admlnlstrators, lawyer_/— than that of a

6/ Arizona v. California, 373 U.S. 546, 597-598 (I
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man of ordinary prudence, he is
under a duty to exercise such skill
as he has."7/
. - 3 e aa
A concomitant proposition - here most important - is

13

HE Y

P TIPS AR B ben?

a  Ca ot

that, The guardian is undér a duﬁv to the ward affirma-

1 l -

ek e

! - G 2 oa al
eyl -
i tively "to take and keep control of the trust propertvy."8/
? }} - g Jd R [ 2 r 3 { ¢ O arsd I3
! He is, moreover, to the extent of his capacities, here
) o : - 2 Ioodege e raw 5o

professional, "...under a duty to the beneficiary to use

reasonable care and skill to preserve the trust property.“9/
. ’ =W

It is instructive to turn to the timber blowrdown Menominee

tra s

Case in Wisconsin. There Congress in its consent that

] « ! a

the National Government could be sued, declared, among

other things:

. - 1 Ldu At the trial of said suit the court -
. shall apply as respects the United
= 161 DrrSEaEes the same principleés of law as oo
- would be applied to an ordinary fidu-
) 'iL[cﬂary<and shall settle and determine .
thg xights thereon both legal and )
\ Hsfequitible' 0f 'said Menominee Tribe .
aga%gst the United States notwithstand-
» 1ning lapse~of time or statute of limita- .- .
tlons.%;g/
Je..,IJ' 9-’{:} 1 '

¢
R WAl Rk Sealihend

1/ -American‘L neinstitute, Restatement, Trusts, Section
174.

8/ 'Ibid., Section 175. :

9/ 1Ibid., Section 176.

10/ The Menominee Tribe of Indians v. The Unlted States,
101 Ct. Cls. 22, 23 (1944).
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precepts of the law reviewed above were applied ag
at < Hgduoatis ton ensd xonFIsgelipd s ro. T 6 A

the United States of America.
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In a compaﬁion case to that 1=8E& cltedv EHE court

LIRSS Sl o' o) u@é""ﬁf”}rﬁ f'”":.,

had th:.s to say with respect to the perfoﬁn‘”aTn“Ee

i v e e,
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gastl ¢padd v o1 ytee o ek ,iti@_‘\]“)‘
trust responsibility owing by the United States to
¥au aF Y. ' crorg v Rt ' 'sr*o.:ea:f‘ma;
Indians:
Nua G o1 g oLt 1 oavar T Y 3

"We further think that the provision

-t nmv ofSectioni3r'of the jurisdictional:-..
act eoncerning the principles appli-

* ¢ cable toram'ordinary., Fiduciary'. add.
little to:rthe settled doctrine that

g,

~

i Y e e in i e

w¢ e 3 thewUhited, Statesd faswregards: ktsiys 5. .

dealings with the propexty of the
Indians, is a trustee.”ll/

Perhaps .theymost; basic concept ofi the trust obligation
« vy Deddniiiel advagoet s oywlqun L bne
owing by the: Natioral Gokgrnment kos.thef Pueblor Indians is

~ubid wxsalditkas oF Briloss of By

A b A O M e N S

that it mustmexerczsse ithe rhighest! degreex,,ofg fldel:.ty to

5006 {Suwl wIdd 1oeydnils a:!n{;xt orf

P

them. It has beén: declaredi:in rregard:. to?gtherrloyalty of

TR & SN H5 ' ha ocae arf% Facdips
the guardiant to the ward that, !»The trusEe& isrunder a

MO YL Rrve

Ao

s

duty to the beneficiary to administer the trust solely in

12/

—— c— -

thet interest ofi the: beneficiary.”, Recently it has been

L b~

11/ The Meriominee Tribe of Indians v. .Ther United; States,

101 Cct. Cls. 10, 19 (1944).

w7

12/ American Law Institute, Trusts, Section 170.

N t .

e p P A A o BRI LTt s WP »


https://G..oy.:.ef:imnt"eD:t-,EOJ,:th.~f.Puep_i.lo

o,

i

R

anretied:

ot BRI oo

o T e T T T T I T T T T T 3

el

authoritatively declared that the United States owed
"the most exacting fiduciary standards" with respect to

the Indians, even if it should prefer to pursue other

interests. Under no circumstances can the United
States in furtherance of its other obligations, act in

competition with the Indians or in derogation of their
14/

rights.
One of the most difficult aspects of this rev1ew is
the dual responsibility of the United States - (1) its

trust responsibility to the Pueblo Indians including,

L3 2
but not limited to, the preservation and protection of

f ¥
\

thelr rights to the use of water; (2) the responsibilities

L Iy

in connection with, but not limited to, the development

A L'

of projects for non-Indian purposes. The conflicts
sar sk fes

emerging from that dual responsibility will be discussed
%
in some detail.
}oge’
Gravest tgreat to the Pueblo Indians’ and the continua-
‘Y UY3

tion of their ancient communities is lack of information .
& 1 it‘:

as to the extent of their reasonable present and future
He - o

13/ " Navajo Tribe dFfiInfians v. United States, 364 F.
2d 320, 322 (Ct. Cls. 1966).

'14/ American Law Institute, Trusts, Section 170, p. 431

et seqg.
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demands for water from the Rio Grande. In the absence

. er ..1'
of that 1nformatlon it is virtually impossible for the
Lo e Bisode 3

United States to fulflll its trust respon51blllty.
- < tofe¥ra ol < 3Rt
Locale of the Pueblos algng: the main stream of the
. fi0 2 FE ¥y LRBYEIFert as o
Rio Grande demonstrates graphlcally the problems of the
- A TN T i it X% zu:d&ﬁoﬁmnv
Trustee United States. These Pueblos are traversed by
i
or border upon the Rio Grande: (1) San Juan; (2) Santa

Clara; (3) San Ildefonso; (4) Cochito; (5) ‘Santo Domingo;

(6) San Felipe; (7) Sandia; and (8) Isleta. These Pueblos
& i f : h ! M [
are intersected by or traversed by tributary streams.
] ‘l ..X-
(1) Taos: (2) Picuris; (3) San Juan; (4) Santa Clara;
el it PRNRCRN SR ¥ 06 S N .
(5) Tesugue; (&) Nambe; (7) Pojoague; (8) San Ildefonso;

vab ad*t 0F rav at '
(9) Cochiti; (10) Santo Domingo; (11l) San Felipe; (12) Santa
< el L oZemr.ug IS0 TT ecin Lt
Ana; (13) Jenéz; (14) 2zia; (15) Adomd; (16) Laguna; and
- lé/ TTfReY 5oL et
(17) Isleta. B T »

* k k& %k %

The foregoing discussion by Mr. Veeder lays the first
premise upon which the action‘of theﬁtrustee, United States,
must be judgea. The second premise is the légai basis by
which that trust responsibility is guided in the protection

‘of Indian water rights. It is that consideration to which

we now turn.

15/ Note: - Theré are several undesignated tributary
streams traversing the Pueblos. Note also that some of
the tributary streams have different names on different maps.
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II. Winters Doctrine Rights to Use of Water.
When the ‘tribes began to. experiende intrusions upon

théir lands and surrouiding“aréis; théy probably did not

]

givé thought td whether their fidht t& thé Wise of water
was al$o being iAfringéd upon. Thé Pﬁ’Blé’ﬁriBEs in
New Mexiéo had; like dertain tribes in Afizdfia;

dévelopéd irfigation systems along:the Rio Grande and

its tributaries and made use of those ‘S¥§téms many
centiirids' béforé the conguistddores 'rodé intditheir
villdge$.*T6 "the tribes, thé river was alivé-ahd part
rgf e *wHolé Prodéss of natufe. Theif reldtionship in
tHstPpPd¢ess was dne of worship, réﬁéreﬁéé,?ihdlféSPect
ESthﬁg’eféléments which were provided to ‘Sustain life.
Theiréd WeT&*né élaborate cohcépts‘éf law'ﬁﬁich guided
the tribeés rin their relationship to one andtHerJs Each.
tribé 1i984%IAits own locale, adjusting to the forces
of naturé ‘a§fthose forces changed from year to year:

The iAvaSion of the Europeans into the home areas

. of the tribés bréiuight irféversible changes, ‘including

definitions of rights based upon foreign concepts of

law. As the Western territdries_were annexed to the
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United States, the protegtion.oz lack of protection of

« .«the laws of the majority culture-wa was ¢imposed upon the

: tribes. The tribes.in thesewWestern territories began

R 1
e e e T AT b £ ok bt Sy o A b i s

. to experience settlementiupon-the:lands by raunters, »

minersy, -farmersy Q@ﬁ‘—:tlgm.@: and businessmen. (AS.a-:uw

A AN

S e o p e P

result ,of the settlements, the tribes coquld not roam

and hunt at will upon ,the lands which they had, known

e e,

as their homes. ,

PR

5

During the, last half of the 19th Century the,

R

-

settlement of the West became sQ overpowering that the

e

tzibes were.forced to rmach agreements,,with the United .
States to make their homesyupon,defined, limited areas "

N SO
o~ emar

of land through treaties betweem.thefribes ang the

- United States. These axeas were ,andiare known as .

e Danr e S

reservations. . . : ;
- When the settlers established themselves in the
Western territories, the availability and use of water

’

for domestic use and economic growth became a matter of

L SUUR N

the highest priority. Without a sufficient supply of

water, no community could establish itself and grow.

~
[ R T
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There being vast areas of arid and semi-arid-lands in

o BN I . b
i WD e Do o

the Western United States, water was in much shorter

T L R e Ll o St
MY 4‘% PYIRY ¥

supply than in the Eastern United States. As the

% settlement of the West expanded,' the -law-relating to
{
- the use of water by non-Indiah users grew out of
the concept of priortbeneficial use,.now=known as the
doctrine of prior appropriation. The ﬁain»feature

of this doctrine is priority of right based upon

-

actual use. It has been defined in these .terms:.

¢« "eee.. to appropriate water means to take and.divert

e e

a specified .quantity thereof and put it to bepeficial

use rihgsatcordance with the laws of the State where such

water«is found, and, by so doing, to acquire under

such lawsm.a vested right to take and divert from the

\ -
H

same soU¥céswand to use and consume the:same .quantity

R -
i

e

of wate&F HaRnta1lly "Edrever, subject only to .the right

I <t il

of prio¥ apptopridtions.” (Arizona v California 283
- -+

) PR
e
e SRS

e
e am s

U.S. 423 (19319 2=
The' fact thdt so many settlers were establishing
homes and communities near the Indian reservations

raised the issue of whether the lands of the tribes




12
n;v'er'e- .s.ub,kjeet%to}'e'th,é) doctrine: ofs prior appropriation.
13t The iésue .Was'nf-a,deid}tSéli&gs,@lyf"’aﬁda answered: inv Winters
Vi U.S., 207 WS 5641 (L908D addond s i1,
a3 piz 5.The PortiBelKnap Indiam R‘eg;fxa’vé;t;}}@hﬁina;thea State of
Montana. was set up by ‘a' treaty im 21888 whereby:the
a~* +tribesiigranted to the United'Statestccertaim lands and
reserved .the:Tands: upon which; their reservation. was
established. {“The north boundary of the resexrvation
was! the fdenter: of the Milk River, & tributary of the

-13g'MisSourid.-River. «+In 1889 water wasirdiverted from the

re !> MilksRiverndtdidrfigate :xeservation lands. Subsequently,-

v & Winterswandrother:non-Indiah ‘defendants built- dams
¢ and divexrsions! upstréam¢Exrom sthe J_ae‘ser.\ia.t.ion which
prevented waters of the Milk Riwver from.reaching the
rIndian lands. The non~Endians: claimed that they had
1 » properly appropriated the waters :.The.Indians obtained
an injuncection against the non-Indians. and on appeal to
the Ninth Circuit the injunction was tupheld. On appeal

to the United Stdtes Supreme Court, two basic questions

were to be resolved:

S
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1) Were rights to the use of water in the Milk

et e e Ve

River reserved for the tribal lands, even

b R

o1 s
though the water rights were not mentioned

R Tt oo P L i P g T e e Rt

P : o a S NP S = !
-, L in thé Treatiés ;nvqlve_d?,,J

~ Y .‘l
2) Assuming a reservatigh of thoseg rights, were

AR
1

they dlvested when Montana was admltted to

L)n.!:’\“ t
the Union? .
[q I
A

In answer'to-the first questign, the court

stated: ’
Lfae . 1
”qghe lands were arld and w1thout
-1rr1gatlon, were practlcally,valueless.
B And yet, it is contended, thé means of
1rr1qatlon were. dellberatelv accepted

o v— e

bvmthe government. The lands ceded
ME%Q 1t 1s_true, also arld- and some
argument may be urged, and is urged
thatbw1th thelr .Cegsion there was the
cession of the waters, w1thout which
t%ezﬁﬁguld be valueless, and "civilized
Communitdies could not be establlshed
theregn;:d*And this, it is fyrther con-
téndéd;ithe Endlans knew, and yet made
_ . nodreggrggtlon of ythe waters, We realize
that there:.is a confllct of 1mpllcatlons,
but that whlch makes (£or the retention of
the waters 1s of greater force than that
which makés for their cession. (emphasis
added)




In response to the second question, the gourt
PR y 4 . 1
said:
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¥

N O Coen . 1., v, s Fpet X T, 78 T

THé 'power of thHe GSvETARSAE 'td Yéferve the
waters and exempt them f£rom

Vot 8830 S o e e AQES. s - sw ad Seyfeials
unde¥ the state®laws is not. denied, and
could not be. The United States v

Grande Ditéh’ and ' TrEf4af¥on Compiny, 174

U.S. 371. . That the Government did

I~Y-T1 g LA Anun

. A AN SoEapomnell o
1$+3s8BvE tAem WERITE d&cfdé&f ¥R g0
a use which would bhe necessarily con-

Xi'ns.

TP |

f#2fiuéd througﬁ?tﬁgﬂ?égﬁﬁ?dvfﬁfgaﬁgé
done May 1, 1888, and it would be
extreme to believe that with¥H gdﬁear
Congress destroyed the reservation and
took " £rom- tH&' Tndfdnsd £hé cdndidéfdtidn
of their grant, leaving them a barren

waste--took from them the meadns 'cf ¢

continuing their old habits, yet did not
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G thHe Tr83ty ofYldsg; {He Indians reserved

1k P e 0904 o vam dgammip s

to tHEMsETVEE Ehe {RIghEd ¥o 'fHe use of water
i W Jarisw Afd3g et zea

. wive Bndeu sd BLia o
in the M#lk Rivé¥; 'dvén’tWoddfl the Treaty
(o waprdajmy

L]

made rio mention of those water rights; and
3 N ¢

The Indian water rights which were reserved

under the Treaty were exeﬁpt from the laws

M

of a state.

16/ Winters v U.S., 207 U.S. 577 (1908).
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That same year the Nlnth,pquu}t Was faced with
v R -~ & et

21 4

another case, very much like the Wlntersvcase,

LI IO R Y 3 U B | SO
In Conrad Inv."Co.

2 LD, . =
involving the Blackfeet. tribe.

[y

PRI P . aiwga A 2l 6"7 ,ﬁ!ﬁ) L&-D
v._U.S. 161 F. 829 (9th Cir. 1908), non—Indlans Jhad

- *u.,uf . G o807 1 3 UDME .
obstructed tHe f% - of the Blrch Créek Which ,was to be

(l" :zﬁ‘;_ I I ¢ Y le yan JMUET . ¢S4 crath
used for th b, f}t of, the BlacKfget, Re ryqﬁiq?,

1 e R el

sd gb" vl 3 T IsVe frf
Rev1ew1ngaWInters; the Nifith Cifciit &onicludéds

£4 ~=‘v’@:"’@ A g g ad e ud ool

The, PISFeDC cage, 18 1N TNy, FEPRcEs )y 1n

% SRS N . 5. 4
s1m11ar to.the Winhters Case. , The
DEIRE W SYO S SHETHSIE T o Qo ST SRy, A
et of Cotigress on May 1, 1888, Which,

northern boundary estab11Shed also the

- L, f) \T 5] &Q
£ Wéﬁfeé"

SRR IR,

X g vpifse

S UL AR S, S TN

ndlan reservatlon,

w1th the

. @nggégggaggégheagﬁannel‘of Blrcnﬂgreek for, )t

itfs 'southern and- southeastern boundary, -

ptaid
o L. ot JBJ@::WA‘;.!;\&{ E&E’S}, t;‘l},ne g&;’efﬁéo? ;&?f thuu.u v
W Birch Creek by means of a

J§Gt OF SOnLIOVErsY, 4381, sa 4.
on of the waters of Mllk
n ug aniﬁ_th%ﬁ bject

e Wlnters Case.
e, is,qpplicable; fo; fhe . |
,“and détermine the paramount
o &mgng of the Bladkfeet a
3.1 to the use of the waters
of Birch eek .to.the te eas
oox cE GESShak drthe SHbeRT, repsopansy
spuipose. of. 1rr4gat10nvand
"andbﬁ mestic. and,other. useful
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purposes, " The' govErhm entihas undertaken, by

ciong, £, promofe’ thelts IDToYecnt,  CoRTort
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and welfare, by aldlng them to become
TREL T8 selfssupportlng'{asr pehcerul ARG
agricultural people. The lands within.

thes8®Tas2rvat e faraf Gty a%g a¥7g, 728 1§«
and requlre the dlver51ons-of waters

- Erom? TheRet#e3n! tor BEkE themsproéuctlv
and suitable fon agr1cultural¢ Stock.

RLE LR ER 1 d'domestlc:pG}poseswnEWhat Lal .7
amount of water will becréquirednfoxr. :
' thEset PhFDose s maye hot. b’ dé%erm1ned§w1th4"
absolute:accuracyrat’ this timej;sbutlthe -

- FOIIE 61> the” goverhnents, toP resarves ¥ -1 .=
whatevenwwdter 'of .Bifch:Creék maylber-
rehsonablyfnectSSary , "ot only  Fors present! ¥ -
uses, but:r:forn future reguirementsy.is ' . \
clearTyRWithin the' tefms? ?3the?ﬁ%§5tfgs
as constfued:1by® thd? §Eprem RECouE & hnbihe:
Wlnteﬁ"“é}'c S’eﬁ,L vl YRR IO SEANDMAQ) L IS
(emphasis”’ éaaed$f§t’p%§écééi)“5 LR R

geaAfetl .17 »d3d £ om i, <y R ouerf ail
U5 B2e™M(19%3), t
ta [s 1 - ~1sm
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Stupreme CoubidrBhtar3Tdds 1R pRintiplé £ iNE! ¥dhrad Invest-
. 3

3dr dtiw i A frhnl *sald~—ia ¢
APupdAT The

ment case 3nd*E21FeEuPON ThetTiatar¥tal 3535 Firm precedent

- wiskwoed a~23tass. f1uSF prs niedivca 2 (

for the propos1t10ﬁﬂth 2E2EAR A0 R A AR ﬁg%%testabllshed ;
magem vd d99%D MHiid Yo st1sisw . :

with the intéht 3 ﬁ ”ﬁe“%%te%ej%%ﬁ%%%r%%%i%édnshould be'

enough to ‘makiéd those

>"‘\

DT W R - .
fesetvations 1i%3abBre" (A t‘p. 599). The
~ [F*3IIVOT [ 09
T .y { LT bR Sy g A -t .1
Court sustalﬁed’tﬁe EPoTt-6F the SPeéihl MAktés and stated
"y mME T ~ 1287 Jmaran

m.

}‘)

-

at page 600: L
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.We also agréd with thé Mhdter's’ . ,
heliSion: as to thé quantlty:of wate% e
enddd o Be réséived.’ Ffou né Eﬂ%t e
r was 1ntended to satlsy the ! i
e Well as the present needé‘éf )

i ‘Resérvations and ruled that
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enough water was reserved to irrigate
all the practically irrigable acreage’! €
on the reservations.
v 1 [T VRS S I . { (N i
The Court ih AriZona specified one critefia of
e v Liar el od ysa oy L vrove it W oadt reag:
detérmining present and fiiture needs - irfigableé
T My - e[ f1BVILPET W #adisd e iy
acrés. This was, howevér, not set out as thé &Rclusive
Lo 9w 2T 1w £ ~ ' 17 e ooy Y
measure' of Ifndidn watér rights under the Winters
. 2T/ lUIL::]/ HIT YW L 2 i 3 hRerz T2 1r
Doctrine. ! ,
216 bab a8wns ¢ 1p3» 3T 0 ' 1 8 fpi~Y 330
In summary, the Winters Doctrine Rights, as developed
a8 rdp o~ rrodt mrels oo w0 . W 33 RIUOAISY (4

theough the Wiritersy’! the' Conrad Investment, ahd the
c2wni o9tB1R
Arizona‘ cases, stahds today as the definitive rule pon

1L pnri~ge aatstl Fo1 aqlt o f : vt manap .o 3T
which protéction of thé water rights of the tribes‘'is
«asdixd sdd ¢ v 15900 1 satapntr c o tpyegen atr
baséds! "Wint@%s Has stated that the Indians coiild #i5&
et dziw boar) asiv oo Trery, bur® blucw
the 'watéfr®f8r Agriculture and arts of civilizatién."
n P yetsw pralbufonl (s e 1oy Yo v ituf
2 P o | & < . N .
Cohrad'IhveStmaAty! réelying on Winters had held that '
9if4 Yo gel3iviios orit . ¥ 2T g L 1Y i+ :u8
", .:.. whaté¥8r“Water .:... may be reasonably necessary,
02161 roxr 3e28ViB84As o 1 T AT LVUL
not only fot'pPFesent uses, but for future requirements
d 1w tre oinr Yo adoiliao-  »d - LD I« 9
. Na Aaad s = I s . v . .
is clearly withifivth3%tétiis of the treaties as construead
-dT L aedenid od) Io o.utr 1y 111t w 3aLxae

by the Supreme Court in the Winters case." BAnd in

s2did* Yo ¥Worsw [sysdAsp eTefsa I[vw aty - r Pt

Arizona, again relying on Winters, the Court stated
231ers

that the amount of water reserved for Indian use must be

<

sufficient to "satisfy the future as well as the present
17/ William Veeder, "Federal Encroachment on Indian Water

Rights and the Impairment of Reservation Development, "
Joint Economic Committee, Washington, 1969,
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needs of the reservations.”

Based upon the statements in the foregoing dis-

cussion, the Winters Doctrine may be defined thus:

Indian tribes residing on reservations have paramount
rights to sufficient water with Whicﬁ to meet their
present and future economic development requirements.
Those rights are not subject to state.iaws and are
paramount to water users who claim their rights under

state laws. §

It would seem that the United States, acting in

its capacity as trustee to the property of the tribes,

.

would find itself on firm ground when faced with the
duty of protecting that property, including water rights.
But the history of the West and the activities of the -

government in the development of that vast area raises

many questions as to the conflicts of interest which

exist within the structure of the trustee. The

following section will make a general review of those

events.
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ITI. Chronicle of Proijects Affecting Tribal Lands

and Water Rights.

The rush of settlers to.thé lands of the West
forced Congress to consider legislation which would
enable development of the Western United States. It
was obvious to those who had traveled and studied the
f settlements in the grasslands, desert areas and mountain

%

valleys that the primary need was an adequate supply
of water.

Reacting ‘to this pressure, Congress established
a fund in the Treasury known as the "reclamation fund,"
to be used in the "examination and survey for, and the
construction and maintenance of irrigation works for
the storage, diversion, and development of waters for the

reclamation of arid and semi-arid lands in the said States

and Territories...,”

18/

United States.

comprising the entire western

P R S

Frww 2 1 g e el TN I
PN A

This Act opened the door for a tremendous flurry of

18/ 32 stat. 388, 43 U.S.C 391, 411ff
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activity to develop reclamation works throughout the
West. The Territory of New Mexico was a key area for
projects to be dé&eloped. Since the Civil War, and
particularly after the railroads came to New Mexico
Territory in the 1880's, emigration from the East had
greatly increased and began to strain the natural
resources of the area .” Seeing the opportunity to
develop the southern farming areas of the Territory of
New Mexico, enterprisers formed the Elephant Butte
Company to build a dam and.irrigation works in
Elephant Butte Canyon, 100 miles north of El Paso on
the Rio Grande. With the coming of Federal involvement
in the field of "reclamation, " the government took over
the ‘construction of Elephant Butte Reservoir, to
impound the flood waters of the Rio Grande for purposes

138/
of irrigation.
In the meantime, Mexico was feeling a noticeable

decrease in the flow of the Rio'Grande at El Paso.

19/ 33 Stat. 814 (1905)

». +

oem s p et AN



o

21

This was due to the tremendous increase in
irrigated lands in southern Colorado and New Mexico
Territory, following settlement of those lands. Upon
protest by Mexico, investigations transpired from an
international committee. The result was a recommenda-
tion to build a dam at El Paso to regulate the flow
of the river. Reclamation Service céme up with the
alternative plan of building a dam near the site
selected by the old Elephant Butte Company, as
mentioned above.

As development of reclamation projects in thé
West expanded, it became more obvious that the shortage
of water was a serious problem for anyone who lived in
the arid and semi-arid lands of the west. In a report
by the United States Geological Survey in 1915, there
appears this ominous conclusion based on the known
facts: "The waters of the Rio Grande and its
tributaries are already so fully utilized that any
increase in development must come chiefly through storage

20/

of flood waters.

20/ "Water Resources of the Rio Grande Basin, 1888-1913,"

U.S. Geological Survey, Washington, Gov't. Printing
Office, 1915.



22
Shortly afterwards, the United States Reclamation
Service pursued studies to determine what projects
could be instigated in the Middle Rio Grande Basin to
21/
improve the water usage system there,
During this same decade, the status of certain

Indian lands was being seriously questioned due to a

Surpeme Court decision, U.S. v Sandoval, 231 U.S. 28

(1913). That decision recognized the guardian-ward
relationship between the U. S. and the Pueblo tribes
and placed the title to certain lands which had been
purchased from the Pueblo tribes, or otherwise entered
and settled upon during the preceding half century, in
doubt. For many.years prior to the Sandoval decision
non-Indians had settled upon lands within the Indian
reservations. These settlements were, in some cases,
through purchase agreements with the tribes, while in
other cases the settlements were made without agreement
or approval by the tribes. When the Sandoval decision

came down, and it was clear that a non-Indian could not

21/ "Report on Water Supply and Possible Development of
Irrigation and Drainage Projects on the Rio Grande Above
El Paso, Texas," U.S. Reclamation Service, June, 1919.
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settle upon Indian reservation land without approval
from the trustee of those lands, the United States,
much uﬁcertainty arose as to the validity of the
non—-Indian settlements on Indian_lands. Reacting to
the uncertainty raised by the Sandoval decision,
Congress established the Pueblo Lands Board to investi-
gate land titles within Pueblo Land Grants Board to
investigate land titles within Pueblo ILand Grants and
set up machinery to quiet title to the Pueblo tribal

22/
lands. The Board was supposed to hear evidence
from adverse claimants and make reports on each individual
Indian Pueblo, which reports were to be given to the
United States Attorney General so that the United States
"in its sovereign capacity as guardian of said Pueblo
Indians," could file a guiet title suit for the Indian
lands. As a part of the investigation, the Board was to

make some determination of the water rights of the paréelé

22/ 43 stat. 636 (1924)
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of land.involved: wByn1933; the-Board-hadi.concluded:
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these determinatiohs someﬁInd1ans3 andosomeg Indians
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in thezamountsbof
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: o fhaa Pushdio b3 O cihaiwisg = i
xcLspéblflcﬁ%mo saallqcatedcandﬂm ad huE inst QC{;G ro 1

EYEP PRargeTy [ 525 WL ONRa RES AN G
cerain.paretls IOF IHhay areaentgrelyﬁggg

the matter. of Pueb¥s 1tpibal \Waker, rightsawas madet

confused.’ .
1s:While . the United States was deteimining- wHo.owhed,’

whatwlands#and ,what water rights in the ‘PueblosLands .

Boards actions; the work of reclaiming arid lands-and

23/ 48 Stat. 109.
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