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INTRODUCTION

The U.S. Commission on Civil Rights is undertaking
a comprehensive assessment of the nature and extent of
educational opportunities available to Mexican Ameri-
cans in the public schools of the Southwest.

The fourth of a series of reports on Mexican Ameri-
can education, Mexican American Education in Texas:
4 Function of Wealth was released on the same day as
this survey of the law. Report IV focuses on the im-
pact which the financing of education in Texas has on
the Mexican American community. This survey was
originally prepared as a legal appendix to Report IV.
Because the subject matter has implications far beyond
the education of Mexican American children in Texas,
the Commission determined to publish it separately as
part of its clearinghouse function.

This survey was prepared by Howard A. Glickstein
and William L. Want.* It gives a brief history of the
movement toward equality of educational opportunity
in the United States; it reviews recent court decisions
mandating equality in educational expenditures; and
it raises some of the critical questions thus far un-
answered by either the courts or the legislatures re-
garding ramifications of these decisions.

Moreover, it suggests that the recent court decisions

*Howard A. Glickstein, B.A. 1951, Dartmouth College; LL.B.
1954, Yale University; LL.M. 1963, Georgetown University, and
William L. Want, B.S. 1967, Washington and Lee University;
LI.B. 1970, Yale University.

it

striking down State systems of school finance because
of intrastate inequality may not be the panacea for
minority group schoolchildren that had originally been
envisioned. Because children of minority groups are
increasingly concentrated in urban areas, the decisions
will tend to benefit minority group children to the ex-
tent they benefit the cities in which they live. The out-
come depends on whether cities as a whole will benefit
from the decisions.

The proportion of minority group persons living in
the major cities has grown rapidly in recent years. Ex-
cept for the very poor who cannot afford to leave, large
numbers of white persons have fled to the suburbs leav-
ing the central cities primarily inhabited by the minor-
ity and low-income groups. The cities, therefore, find
their tax bases diminishing at a time when demands are
increasing on them, not only for education, but for
health, welfare, and protective services. If an equal
opportunity to succeed in life is to be provided all chil-
dren, a means of financing education must be developed
which takes into consideration the additional burdens
urban school districts must bear as well as the particular
educational needs of the children they must educate.

This is the challenge with which the courts and legis-
lators must struggle if the hope of equality of education
is to be realized in this country. This is the challenge
this survey attempts to define.
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CHAPTER 1
INEQUITY IN SYSTEMS OF SCHOOL FINANCE THROUGHOUT THE COUNTRY

Discrimination against minority students in the Na-
tion’s public schools is rapidly giving cause for real
alarm among all those concerned with equal opportunity
and with the entire future of this country. Inequality in
school financing is increasingly recognized as a major
factor in perpetuating this educational and social
dilemma.

Systems found to be using inequitable methods of
financing their educational programs have been struck
down by courts in California, Texas, Minnesota, Ari-
zona, and New Jersey. Appeals from some of these cases
are now progressing to the Supreme Court of the United
States.r On March 6, 1972, the President’s Commission
on School Finance issued its final report calling for
numerous reforms. A number of State legislatures are
in process of making substantial changes in their sys-
tems of school finance.? In the wake of all these develop-
ments, the Administration is showing growing interest
in providing large-scale Federal aid to assist in reorgan-
izing school finance systems. The U.S. Commissioner of
Education, Sidney P. Marland, recently has said that
he believed the Federal Government should pay 25 to
30 percent of the cost of public education rather than
the 8 percent it now pays.®

The focus of the Commission report is on inequities
in the Texas system of school finance. This report un-
ravels three separate, cumulative methods in which the
Texas system functions to provide grossly inequitable
funding for predominantly Chicano (Mexican Ameri-
can) school districts.

The first source of inequity was found to lie in the
minimum foundation formula, nominally an equalizing
device of State aid which operates in such a way that

*On Apr. 25, 1972, the' Supreme Court noted probable juris-
diction in Rodriguez v. San Antonio Independent School Dis-
trict, 337 F. Supp. 280 (W.D. Tex. 1971) probd. juris. noted,
40 U.S. L.W. 3513 (1972).

*See, e.g., Washington Post, Mar. 15, 1972, Sec. B at 1,
cols. 6-7 which report that the Ways and Means Committee of
the Maryland House of Delegates has approved a bill “radically
redistricting State aid to public schools in Maryland * * *.”
The Committee agreed to withdraw its proposal after it was
assured by the Governor that he will introduce his own bill next
year. Washington Post, Mar. 22, 1972, Sec. C at 1, col. 8.

*N.Y. Times, Jan. 10, 1972, Sec. E at 25, col. 1.

it provides less money for predominantly Chicano
school districts. The second source of inequity was
revealed in the formula by which the local district fund
assignment is computed. Although presumably repre-
senting a fair measure of the share that districts are
financially able to contribute to the minimum founda-
tion plan, Commission findings showed the local fund
assignment formula to be replete with discriminatory
features. The third source of inequity was seen in the
use of local property taxes to supplement the minimum
foundation plan. The cumulative effect of these inequi-
ties is that, despite the minimum equalizing effect of
State aid and the higher tax rates prevalent among
predominantly Chicano school districts, per pupil ex-
penditures from State and local revenue sources are
below those in predominantly Anglo districts. They
range from a high of about $675 in districts 20 to 30
percent Mexican American to $340 in districts 80 per-
cent or more Mexican American.

Texas may be an exception in that its system of fi-
nance clearly operates to the financial detriment of
minority group children: in this case—Chicano.* The

* This repert points out that, in contrast to Texas, in the other
Southwestern States—California, Arizona, New Mexico, and
Colorado—the majority of Chicano pupils are found in pre-
dominantly Anglo districts. This made it difficult to separate
the effect of the State finance systems on Mexican Americans,
as distinguished from Anglos, who attend school in the same
district. In California, it appears that a majority of minority
group pupils reside in districts that are not financially disad-
vantaged. See Coons, Clune, and Sugarman, Private Wealth
and Public Education 356-57, n. 47 (1970) (hereinafter re-
ferred to as Coons, Clune, and Sugarman, Private Wedlth).
Coons, Clune, and Sugarman, discount the relationship between
race and financial inequities: “There is an understandable
tendency to treat the school finance issue as an outrider of the
racial problems of public education * * * the fact is other-
wise. There is no reason to suppose that the system of
district-based school finance embodies a racial basis. The
districts which contain the great masses of black children
ordinarily also contain great masses of white children. There
well may be very significant racial/dollar discrimination within
districts, but that is another problem: to lump it with inter-
district discrimination is totally misleading.” (emphasis added.)
Id. at 355-57. Cf. Levin, et al.,, Paying for Public Schools:
Issues of School Finance in California (Urban Institute, 1972)
at 26-27 in which the authors find that districts with more than
50 percent minority students have by far the highest non-Fed-




inequalities in school finance between rich and poor
school districts found in Texas, however, are the rule
throughout the country.®

A view of inequality on the national level begins with
a look at the disparities among the States where average
per-pupil expenditures currently range from a high of
approximately $1,400 in Alaska to a low of less than
$500 in Alabama.® Nor do State expenditures neces-
sarily reflect the relative importance a State places on
education. For example, Mississippi and Alabama,
which rank 49th and 50th in terms of per-pupil expendi-
tures devote 39.7 percent and 40.2 percent respectively
of their public expenditures to education. Alaska and
New York, on the other hand, which rank first and
second in terms of per-pupil expenditures, devote only
32.1 percent and 33.9 percent respectively of their
public expenditures to education.”

State averages, by definition, mask the wide range of
disparities within the States.® In Wyoming, expendi-
tures range from a low of $618 per pupil to a high of
$14,554,; in Kansas, from $454 to $1,831; in Vermont,
from $357 to $1,517; in Washington, from $434 to
$3,406; in Oklahoma, from $342 to $2,566; in Colo-
rado, from $444 to $2,801; and in Pennsylvania, from
$484 1o $1,401.°

In California per-pupil expenditures for Emery
Unified and Newark Unified School Districts, both in
Alameda County, were $2,223 and $616 respectively.®
In New Jersey 14 districts with a total of 13,391 pupils
spent less than $700 per pupil while 16 districts with
29,653 pupils spent more than $1,500 per pupil®* In
New York, two Long Island school districts within 10

eral expenditure levels. “When blacks and Spanish surnamed
students are viewed separately, however, different expenditure
patterns for these two largest minorities emerge. In general, the
districts with the highest proportion of black students are spend-
ing more per pupil than districts with the highest proportion of
Spanish surnamed students. The reverse is true, however, in the
middle ranges—the districts with from 10 to 20 percent minority
enrollment. There the districts with concentrations of Spanish
surnamed students spend more per student than those with con-
centrations of blacks.”

® See Coons. Clune, and Sugarman, “Educational Opportunity:
A Workable Constitutional Test for State Financial Structure”,
57 Cal. L. Rewr. 305. 317 (1969) (hereinafter referred to as
Coons, Clune, and Sugarman, “Educational Opportunity”) :
“(1) Poorer districts in general tend to make a greater tax
effort for education than do wealthier districts, (2) poorer dis-
tricts in general have significantly lower educational offerings
than do wealthier districts.”

®See App. A.

?See N.Y. Times, Jan. 10, 1972, Sec. E at 2 (table).

8 See App. B.

® Ibid.

¥ Serrano v. Priest, 5 Cal. 3d 584, 600 n. 15, 487 P. 2d 1241,
96 Cal. Rptr. 601 (1971).

2 Robinson v. Cahill, 118 N.J. Super. 223 212 287 A. 2d 187,
197 (1972).

miles of each other—Great Neck and Levittown—spent
$2,078 and $1,189 respectively per pupil.*?

Not only does the current system of school finance
produce spectacular divergencies in expenditures for
students in different school districts, but it also results
in inequalities in terms of the taxes paid to finance
education. Local funds, derived almost exclusively from
the real property tax, provide better than one-half the
revenue for elementary and secondary education in the
Nation as a whole.® The amount that can be obtained
through a property tax is a function of the tax rate em-
ployed and the value of the property taxed. Use of the
property tax, therefore, subjects educational financing
to the massive disparities in tax base that characterize
American local governments.* Consequently, the richer
a district, the less severely it need tax itself to raise
funds. In other words, a man in a poor district must
pay higher local rates for the same or lower per-pupil
expenditures.!®

In Alameda County, California, Emery Unified
School District manages to spend $2,223 per pupil with
a $2.57 tax rate while Newark Unified must tax at a
rate of §5.65 to spend $616 per pupil.*® In Essex County,
New Jersey, Millburn, with a $1.43 school tax rate com-

‘pared to $3.69 in Newark, has more teachers per pupil

than Newark, spends more for teachers’ salaries per
pupil ($685 to $454), and employs more professional
staff per pupil.¥”

In Arizona, Morenci Elementary School District pro-
duced $249.64 per pupil in local revenue with a tax
rate of $0.67. Roosevelt Elementary School, however,
had to use a tax rate of $4.65 to produce a mere $99.04

2 Report of the New York State Commission on The Quality,
Cost and Financing of Elementary and Secondary Education,
2.7 (1972) (hereinafter referred to as the “Fleischmann Com-
mission Report.”)

3Tn 1970-71 local district revenues provided 52 percent of
the funds for public education; States provided 44.1 percent
and the Federal Government provided 6.9 percent. See N.Y.
Times, Jan. 10, 1972, Sec. E at 2 (table).

% See Berke and Callahan, “Inequities in School Finance”
61 (1971) a paper presented at the 1971 Annual Convention
of the American Academy for the Advancement of Science
and reprinted by the Select Committee on Equal Educational
Opportunity, U.S. Senate, 92d Cong. 2d Sess. (Comm. Print
1972).

5 An expert witness in the Rodriguez case, stated that “One
of the cruel ironies in the current approach to supporting schools
in Texas is that the communities which have the least money
for their schools are the very districts which tax themselves
most heavily to raise school revenues.” (See affidavit of Joel
Berke (p. 13) in Rodriguez v. San Antonio, op. cit. supra note
L)

1 These and other discrepancies in California are illustrated

by the chart in App. C.
¥ Robinson v. Cakill, op. cit. supra note 11 at 240,
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per student in local revenue.?® In Texas, the 10 districts
with above $100,000 market value of taxable property
per pupil would have to tax at $0.64 to obtain the
highest yield; the four districts below $10,000 would
have to tax at $12.83.1°

A further glaring inequity in current systems of
school finance is found in variations of expenditures
which tend to be inversely related to educational needs.
City students, with greater than average educational
needs, consistently had less money spent on their edu-
cation and had higher pupil/teacher ratios to contend
with than did their high-income counterparts in the
favored schools of suburbia.?® In 1967, Los Angeles,
for example, spent $601 per pupil, while its suburb
Beverly Hills spent $1,192. Detroit spent $530; its sub-
urb Grosse Pointe, $713.2t Dr. James B. Conant de-
plored inequities of this nature:

The contrast in the money spent per pupil in wealthy su-
burban schools and in slum schools of the large cities chal-
lenges the concept of equality of opportunity in American
public education.?

The current pattern of resource allocation has been
brought about by the State in two ways. First, the local
districts with unequal taxable resources have been
created by the States. As the court noted in Serrano v.
Priest: “Governmental action drew the school district

® Hollins v. Shofstall, No. C-253652 at 3 (Ariz. Super. Ct.,
Maricopa Cty. 1972) (memorandum and order granting sum-
mary judgment).

*The complete table from which this information was taken,
included in the affidavit submitted by Dr. Joel Berke in
Rodriguez v. San Antonio op cit. supra note 1 is attached as
App. D. Highest yield is the revenue that would be obtained
by using the tax rate of the district with the highest tax
rate in the sample. The table shows that the resulting burden
increases at a much greater rate for poorer districts than for
richer if they both seek to realize the highest return in the
sample.

* See Berke and Kelly, “The Financial Aspects of Equality
of Educational Opportunity” 10 (1971), reprinted by the Se-
lect Committee on Equal Educational Opportunity, U.S. Senate,
92d Cong., 2d Sess. (Comm. Print 1972). See also, U.S. Com-
mission on Civil Rights Racial Isolation in the Public Schools
(1967) which discusses the problems cities face in financing
their schools. “Under the system of fnancing, the adequacy of
educational services is heavily dependent on the adequacy of
each community’s tax base. With the increasing loss of their
more affluent white population, central cities also have suf-
fered a pronounced erosion of their fiscal capacity. At the
same time, the need for city services has increased, particularly
in the older and larger cities. The combination of rising
costs and a declining tax base has weakened the cities’ capacity
to support education at levels comparable to those in the
suburbs.” Id. at 25,

“ The phenomenon of divergent expenditures in the same
metropolitan area is further illustrated by the chart in app.

# Conant, “Slums and Suburbs,” 14546 (1961).

boundary lines, thus determining how much local
wealth each district would contain.” 23

Secondly, although the States have made some ef-
forts to equalize the differences through financial aid
to local school districts, large disparities still remain.
The States contribute approximately 44 percent of
revenues for elementary and secondary education
through flat grants or equalizing grants or combina-
tions of the two. The flat grant consists of an absolute
number of dollars distributed to each school district on
a per pupil or other per unit standard. Plans employ-
ing equalizing grants (or foundation plans) are more
complicated and have a number of variants. In its
simplest form, a foundation plan consists of a State
guarantee to a district of a minimum level of avail-
able dollars per student, if the district taxes itself at a
specified rate. The State aid makes up the difference
between the guaranteed amount and local collections
at the specified rate.?

After its original proposal in 1923 25, the equalizing
approach became the model of numerous State adap-
tations. Compromises with the strict application of the
equalization objectives were made in most States to
accommodate: (a) The longstanding tradition of flat
grants; (b) the reluctance of State officials to increase
State taxes so they would fully finance equalization
plans; and (c) the desire of some localities to finance
truly superior schools.?® In most States the foundation
plan ended by providing the poorest districts with
basic education programs at a level well below that of
the wealthier districts that were left with ample local
tax leeway to exceed the minimum foundation plan
level without unduly straining local resources.?

*5 Cal. 3d 584, 603 (1971). See also Schoettle, “The Equal
Protection Clause in Public Education”, 71 Col. L. Rev. 1355,
1410 (1971) : “Allocation of tax base is no less a state act than
would be the distribution of dollars by the state itself in un-
equal and arbittary amounts to residents of different units
of local government.”

*For a full discussion of State equalization plans see Coons,
Clune, and Sugarman, Private Wealth, op. cit. supra note 4
at ch. 2. See also statement of Charles S. Benson, Hearings
Before the Select Committee on Equal Educational Opportunity
of the U.S. Senate, 92d Cong. First Sess., pt. 16 A, at 6709,
67126715 (hereinafter referred to as “Eqgual Educational
Opportunity Hearings”.)

= See Benson, op. cit. supra note 24 at 6712.

®See Advisory Committee on Intergovernmental Relations,
“State Aid to Local Government™ 40 (1969) .

* Ihid. See Statement of National Committee for Support of
the Public Schools, “Equal Educational Opportunity Hearings”
pt. 16 D-3 at 8287, 8288 which summarized the major inadequa-
cies of State equalization programs: “State systems of education
finance distribute state funds through foundation programs
which fail to correct the wealth disparities among local dis-
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Federal educational aid programs, which make up
only about 7 percent of all revenues for public educa-
tion, have had some impact on equalizing resources.
Title I of the Elementary and Secondary Education Act,
enacted in 1965, accounts for almost 40 percent of
Federal funds expended on elementary and secondary

tricts.” While these programs vary widely in specifics from
State-to-State they frequently suffer from three major flaws and
a host of minor ones:

“Foundation amounts—the maximum amount the State as-
sures each district—are inadequate. For instance, California’s
maximum amount is $355 per elementary pupil; Maryland’s
is $370.

“Flat or minimum grants which award money on the basis
of number of pupils to all districts, wealthy or poor. When
they are awarded as part of the maximum foundation amount,
as in California, or are substituted for districts not qualifying
for minimum amounts under an equalization program, as in
Maryland, they subsidize the wealthy and attenuate the dis-
parities.

“Districts must raise money locally to support education pro-
grams superior to those provided for in the foundation amount.
This gives rise to disparities in tax effort and in expenditures.
Even though poorer districts make the same or greater tax
effort on behalf of their schools, they are able to purchase
much less education than the rich.”

It also is noteworthy that the basis of measurement used to
determine a district’s allocation tends to discriminate against
cities. Funds are distributed on the basis of pupil weighted
average daily attendance (WADA). The WADA formula has an
adverse impact on cities because of their truancy problems. See
Fleischmann Commission Report at 2.15, 2.38. See also Kirp,
“The Poor, the Schools and Equal Protection”, Equal Education-
al Opportunity 139, 168 (1969) ; 1 U.S. Commission on Civil
Rights, Racial Isolation in the Public Schools 28 (1967) : “State
aid programs designed decades ago to assist the then poor
suburban districts often support the now wealthier suburbs at
levels comparable to or higher than the cities.”

education.?® It is designed to meet the educational needs
of children from low-income families; ?® because it is
responsive to educational needs of the poor it has had
an equalizing effect.*® Other Federal programs, however,
often serve to reinforce disparities. Funds under the
National Defense Education Act, for example, some-
times have gone disproportionately to suburban
schools.®* Aid to federally impacted areas never was
intended to have an equalizing effect.3? It is merely
designed to compensate for the presence of large-scale
tax-exempt Federal activities; need is not a criterion.
Nevertheless, “[i]t is the small but important share of
educational financing that has been contributed by 'the
Federal Government that has been the most effective
fiscal contribution to equal educational opportunity in
American school finance.” 33

*®See Berke and Kelly, op. cit. supre note 20 at 27; 1 U.S.
Commission on Civil Rights, Racial Isolation in the Public
Schools 28-29 (1967) ; Advisory Committee on Intergovern-
mental Relations, State Aid to Local Government 37-39 (1969).

# See Glickstein, “Federal Educational Programs and Minority
Groups”, 38 J. of Negro Ed. 303 (1969) for a discussion of Title
I and other Federal aid programs that assist minority group
children; see also American Indian Civil Rights Handbook 54
(U.S. Commission on Civil Rights, Clearinghouse Publication
No. 33, 1972) for a discussion of Federal educational aid to
Indians; “Title I of ESEA, Is It Helping Poor Children?” (Re-
port by the Washington Research Project and the NAACP
Legal Defense and Education Fund, Inc., 1970).

% See Berke and Kelly, op. cit. supra note 20 at 27, 30; Berke
and Callahan, op. cit. supra note 14 at 73-75 U.S. Commission
on Civil Rights, Racial Isolation in the Public Schools 29 (1967).

1 U.S. Commission on Civil Rights, Racial Isolation in the
Public Schools 28 (1967).

= Ibid.

% Berke and Callahan, op. cit. supra note 14 at 73.
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CHAPTER 1I

THE PURSUIT OF “EQUAL EDUCATIONAL OPPORTUNITY"

A. The Development of Publiec Education
in the United States

The fundamental relationship between education and
democracy has always been a premise of our form of
government. George Washington stressed this in his
farewell address:

Promote then as an object of primary importance, Institutions
for the general diffusion of knowledge. In proportion as the
structure of a government gives force to public opinion, it is
essential that public opinion should be enlightened.*

Thomas Jefferson echoed this conviction:

I think by far the most important bill in our whole code (of
Virginia) is that for the diffusion of knowledge among the
people. No other sure foundation can be devized for the preser-
vation of freedom, and happiness.™

Our Founding Fathers, moreover, regarded the provi-
sion of education as a public function. “It is not too
much to say,” wrote John Adams, “that schools for the
education of all should be placed at convenient dis-
tances and maintained at the public expense.” 3¢

The first system of public education in the United
States was created by the Massachusetts School Law
of 1647; within a generation most of the other New
England colonies had followed the example of Massa-
chusetts.?” Development of public schools in the middle
and southern colonies was much slower; education out-
side of New England was still primarily a private matter
at the close of the 18th century.* Public interest in pub-
lic education increased during the first half of the 19th

* Farewell address, 35 The Writings of George Washington
(Bicentennial Edition) 230. See also Id. at vol. 28, p. 27.

* Letter to George Wythe, 10 The Papers of Thomas Jeffer-
son 244 (Princeton University Press 1954). See also Id. at vol.
9, p. 151; 6 The Works of John Adams 168 (1851); 1 U.S.
Commission on Civil Rights, Racial Isolation in the Public
Schools 1-2 (1967). Early legislation reflected the importance
attached to education. For example, the Northwest Ordinance
of 1787 provided: “Religion, morality, and knowledge, being
necessary to good government and the happiness of mankind,
schools and the means of education shall forever be encouraged.”
1 Documents of American History 131 (Commager ed. 1958).

* The Works of Jokn Adams, op. cit. supra note 35.

3 Cubberley, Public Education in the United States 17-19
(191)9); 1 Documents in American History 20 (Commager ed.
1958).

century and by 1850 “the battle for free state schools”
was won in the northern States.®® Progress was slower
in the South but by 1918 education in every State of the
Union was not only free but compulsory.*®

Today, the duty of government o provide education
is generally conceded. It has been specifically provided
for in the constitutions of 50 States of the Union ! and
has been given eloquent recognition in numerous judi-
cial opinions such as that of the Supreme Court of
Michigan which said:

We supposed it had always been understood in this state
that education, not merely in the rudiments, but in an enlarged
sense, was regarded as an important practical advantage to be
supplied at their option to rich and poor alike, and not as
something pertaining merely to culture and accomplishment to
be brought as such within the reach of those whose accumulated
wealth enabled them to pay for it.®

Education was widely regarded as a means of foster-
ing social cohesion. Samuel Lewis, first superintendent
of common schools in Ohio, wrote in 1836:

Take fifty lads in a neighborhood, including rich and poor—
send them in childhood to the same school—let them join in

3 Cubberley, op. cit. supra note 37 at 77.

®1d. at 101-115; 118-152.

“1d. at 246-254; Morison and Commager, II The Growth of
the American Republic 306-307 (1950).

“ See, e.g., Constitution of Florida, Art. 12, sec. 1; Constitu-
tion of Idaho, Art. 9, sec. 1; Constitution of Michigan, Art VIII,
sec. 1; Constitution of North Carolina, Art. I, sec. 27; Art. IX,
secs. 1 and 2; following Brown v. Board of Education, 347 U.S.
483 (1954), South Carolina repealed its constitutional provision
for the establishment of public schools and Mississippi amended
its constitution to make provision of educational services within
the legislature’s discretion; Constitution of Rhode Island, Art.
12, sec. 1. See also Article 26.1 of the United Nations Universal
Declaration of Human Rights which provides: “Everyone has
the right to education. Education shall be free, at least in the
elementary and fundamental stages. Elementary education shall
be compulsory. Technical and professional education shall be
made generally available and higher education shall be equally
accessible to all on the basis of merit.”

2 Stuart v. School District No. 1 of Kalamazoo, 30 Mich. 69,
75 (1874). See also Brown v. Board of Education, 347 U.S, 483,-
493 (1954) ; City of Louisville v. Commonwealth, 134 Ky. 488,
49293, 121 S.W. 411 (1909) ; Malone v. Hayden, 329 Pa. 213,
223-24, 197 Atl. 344, 352 (1938) ; Bissell v. Davison, 65 Conn.
183, 190-91, 32 Atl. 348, 349 (1894); Herold v. Parish Board
of School Directors, 136 La. 1034, 68 So. 116, 119 (1915); 1
U.S. Commission on Civil Rights, Racial Isolation in the Public
Schools 260 (1967).
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the same sports, read and spell in the same classes, until their
different circumstances fix their business for life: some go to
the field, some to the mechanic’s shop, some to merchandise:
one becomes eminent at the bar, another in the pulpit: some
become wealthy; the majority live on with a mere competency—
a few are reduced to beggary! But let the most eloquent orator,
that ever mounted a western stump, attempt to prejudice the
minds of one part against the other—and so far from succeed-
ing, the poorest of the whole would consider himself insulted.®

But certain structural characteristics of our system of
public education worked against the goal of social co-
hesion. For one thing, our schools were segregated by
race and, in many places, by ethnic background. It was
in the area of race that the first battles to achieve equal
educational opportunity were fought.

B. Efforts to Eliminate School Segregation

The attack began by efforts to insure that “separate”
facilities were, in fact, “equal”, as required by the
Supreme Court’s decision in Plessy v. Ferguson.**
Courts found violations of the equal protection clause
of the 14th amendment *® where it was shown that there
were inequalities between black and white schools in
buildings and other physical facilities, course offerings,
length of school terms, transportation facilities, extra-
curricular activities, cafeteria facilities, and geographi-
cal conveniences.*®

2 Quoted in Gardner, Excellence 117 (1961). See also Wilson,
“Social Class and Equal Educational Opportunity”, in Equal
Educational Opportunity 81-82 (1969).

“163 U.S. 537 (1896).

“The 14th amendment to the Constitution provides, in perti-
nent part: “* * * nor shall any State * * * deny to any per-
son within its jurisdiction the equal protection of the laws.”

“ See, e.g., Sipuel v. Board of Regents, 332 U.S. 631 (1948) ;
Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938) ; Gong
Lum v. Rice, 275 U.S. 78 (1927); Carter v. School Board, 182
F. 2d 531 (4th Cir. 1950) ; Davis v. County School Board, 103
F. Supp. 337 (E.D. Va. 1952), rev’d sub nom. Brown v. Board
of Education of Topeka, 347 US. 483 (1954); Butler v.
Wilemon, 86 F. Supp. 397 (N.D. Tex. 1949) ; Pitts v. Board of
Trustees, 84 F. Supp.'975 (E.D. Ark. 1949) ; Freeman v. County
School Board, 82 F. Supp. 167 (E.D. Va. 1948), affd. 171 F. 2d
702 (4th Cir. 1948). See also Leflar and Davis, “Segregation in
the Public Schools—1953", 67 Harv. L. Rev. 377, 430-35 (1954) ;
Horowitz, “Unseparate but Unequal—The Emerging Fourteenth
Amendment Issue in Public School Education”, 13 U.C.L.A.
L. Rev. 1147, 1149 (1966). Mary E. Mebane [Lizal, a teacher
at South Carolina State College, recently described what it was
like to go to a separate but unequal school: “It’s when you're
in the second grade and your eye reads the name ‘Bragtown
High School’ and you also see in the front of the book ‘discard’
and even though you’re only 7 years old you know, as you turn
the pages that have tears patched with a thick yellowing tape,
that you’re using a book that a white girl used last year and
tore up, and your mother is paying book remt just like her
mother paid book rent. You get the secondhand book. And it
gives you a thing about secondhand books that does not go away
until you are teaching yourself and are able to buy all the new
ones you want.” N.Y. Times, Mar. 15, 1972, at 43, cols. 1-3.

In Missouri ex rel. Gains v. Canada ** and in Sipuel
V. Board of Regents,*® the Supreme Court—consider-
ing alleged tangible inequalities—invalidated school
segregation where it was shown that the quality of
facilities provided for blacks was unequal to the quality
of the facilities afforded whites. Next, the Court con-
sidered whether intangible factors—more difficult to
measure than bricks and mortar—could be considered
in determining whether there had been a denial of
equal educational opportunities. The Court answered
affirmatively in Sweat v. Painter *°, where it held that
more than physical facilities needed to be considered in
judging whether Texas was providing equal educational
opportunity in separate facilities to black law students.
“What is more important,” the Court stressed, “is the
fact that the University of Texas Law School possesses
to a far greater degree those qualities which are incapa-
ble of objective measurement but which make for great-
ness in a law school.” 5 Similarly, in McLaurin v.
Oklahoma State Regents for Higher Education ' the
Court required that a black student admitted to a white
graduate school be treated like all other students and
not segregated within the school. Again, the Court relied
upon “intangible considerations”, including “his ability
¥ * ¥ to engage in discussion and exchange views with
other students * * *.52

The fatal blow to the separate but equal doctrine was
struck in 1954 with the Court’s decision in Brown v.
Board of Education.”® Here the Court held that it was
unnecessary in each case to demonstrate the harm
caused by segregation. Rather, a universal rule was
appropriate: >

(I)n the field of public education the doctrine of “separate
but equal” has no place. Separate educational facilities are in-
herently unequal. Therefore, we hold that the plaintiffs and
others similarly situated * * * are * * * deprived of the equal
protection of the laws guaranteed by the Fourteenth Amendment.
Of especial importance to the Court in assuring equal
treatment was the significance it placed on the role of
public education. The Court said: °°

Today, education is perhaps the most important function of

state and local governments. Compulsory school attendance laws
and the great expenditures for education both demonstrate our

#2305 U.S. 337 (1938).

4332 U.S. 631 (1948).

339 U.S. 629 (1950).

% Id. at 634.

%339 U.S. 637 (1950).

52 Id. at 641. See also 1 U.S. Commission on Civil Rights,
Racial Isolation in the Public Schools 246-247 (1967); U.S.
Commission on Civil Rights, Freedom to the Free 144-147
(1963).

51347 U.S. 483 (1954).

5tId. at 495.

= Id. at 493,

e
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recognition of the importance of education to our democratic
society. It is required in the performance of our most basic
public responsibilities, even service in the armed forces. It is
the very foundation of good citizenship. Today it is a principal
instrument in awakening the child to cultural values, in pre-
paring him for later professional training, and in helping him
to adjust normally to his environment. In these days, it is
doubtful that any child may reasonably be expected to succeed
in life if he is denied the opportunity of an education. Such an
opportunity, where the state has undertaken to provide it, is a
right which must be made available to all on equal terms.

The Brown decision also has been applied to segregated
schooling involving Mexican American and other mi-
nority group children.®

C. The Question of Financial Equality

Since the Brown decision, there has been an unre-
mitting struggle—through the courts, the legislatures,
and executive action—to eliminate racial discrimina-
tion from the operation of our public schools.”” The
increasing sensitivity created by Brown to inequalities
among schools broadened the search for equality to
factors other than race.*®

Interdistrict financial disparities, while a problem

% See e.g., Romero v. Weakley, 226 F. 2d 399 (9th Cir. 1955) ;
Hernandez v. Driscoll, Civ. No. 1384 (S.D. Tex. 1957), 2 Race
Rel. Rep. 329 (1957) ; Cisneros v. Corpus Christi Independent
School District, 324 F. Supp. 599, 604606 (S.D. Tex. 1970).
Cf., Mendez v. Westminster School District of Orange County,
64 F. Supp. 544 (S.D. Cal. 1946), aff’'d. 161 F. 2d 774 (9th Cir.
1948) ; Delgado v. Bastrop Independent School District, Civ.
No. 388 (W.D. Tex. 1948) ; Gonzales v. Sheely, 96 F. Supp. 1004
(D. Ariz. 1951). See also U.S. Commission on Civil Rights,
Ethnic Isolation of Mexican Americans in the Southwest 11-13
(1971).

¥ For an account of this struggle, see the following reports of
the U.S. Commission on Civil Rights: 1959 Report; 1961 Report,
Volume 2; Civil Rights, 1963; Freedom. to the Free (1963) ;
Survey of School Desegregation in Southern and Border States,
196566 (1966) ; Southern School Desegregation 196667
(1967) ; Federal Enforcement of School Desegregation (1969).

% But see David K. Cohen, “The Economics of Inequality”,
Sat. Rev. 64, 79 (Apr. 19, 1969) who argues that mucli of the
interest In intrastate fiscal disparities arises precisely from
despair over the evident failure of efforts to resolve the two
central problems of public education of our times—its organiza-
tion along racial lines and its apparent inability to reduce racial
and class disparities in school outcomes. See also Peter Milius
in the Washington Post, Nov. 28, 1971, Sec. A at 4, col. 3—4:
“Northern liberals who used to stand forcefully for school de-
segregation are suddenly finding it impolitic, and are looking for
alternatives, ways to stay ‘liberal’ without being in favor of
busing * * *. The answer that many are tending toward is
equalization for desegregation, moving dollars around instead
of children. They note that, after all, the object of desegregation
all along was only equal educational opportunity. If equaliza-
tion sometimes sounds a little like ‘separate but equal’ that has
not so far bothered these Northerners.”
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of lower visibility, have increasingly attracted the at-
tention of scholars, lawyers, and the courts. Equal edu-
cational opportunity not only involves the elimination
of invidious racial and ethnic discriminations but also
requires that public money expended on education be
distributed in a nondiscriminatory manner. What
formula is appropriate for determining whether or not
education funds are being dispersed in a way that will
guarantee equal educational opportunities?

The answer to this question does not necessarily
depend on a simple quantitative weighing of resources;
at times, the attainment of equality demands unequal
efforts and expenditures. An adequate definition of
“equal educational opportunity” requires the consider-
ation of varied factors. Many formulations have been
advanced.*

The definitions generally can be categorized as those
which place restraints on the State and those which
impose upon the State some type of affirmative obliga-
tion. In the first category are -formulations which
ordain that a State’s educational financing system may
not discriminate against the poor ® on the basis of the
wealth of the residents of a school district ®, on the
basis of geography %, or against taxpayers by imposing
unequal burdens for a common State purpose.®® Defini-
tions of this sort are particularly suitable for the courts
which usually are reluctant to inject themselves into
such subjective and substantive questions as the ap-
propriate product of an educational system. These
definitions permit the State to design its educational
system in a variety of ways so long as it does not violate
some relatively clear formulation of equal protection.®

® See, e.g., Coons, Clune, and Sugarman, “Educational Op-
portunity”, op. cit. supra note 5 at 338-40; Wise, Rich Schools,
Poor Schools—The Promise of Equal Educational Opportunity
at 143-159; Kirp, “The Poor, the Schools and Equal Protection”
in Equal Educational Opportunity 139, 140, 156 (1969) ; Cole-
man, “The Concept of Equality of Educational Opportunity”
in Equal Educational Opportunity 9 (1969) ; Silard and White,
“Intrastate Inequalities in Public Education: The Case for
Judicial Relief Under the Equal Protection Clause™, 1970
Wis. L. Rev. 7, 25-28 (1970).

% See Amici Curiae Brief of Center for Educational Policy Re-
search, Center for Law and Education at 2, Serrano v. Priest.

% See Coons, Clune, and Sugarman, “Educational Opportu:
nity”, op. cit. supra note 5 at 311: “The quality of public educa-
tion may not be a function of wealth other than the wealth of
the state as a whole.”

“ See Wise, op. cit. supra note 59 at 146: “Equality of educa-
tional opportunity exists when a child’s educational opportunity
does not depend upon either his parents’ economic circum-
stances or his location within the State.”

= See Hollins v. Shofstall, op. cit. supra note 18 (1972).
* Wise, op. cit. supra note 59 at 158-59.
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Definitions in this category have the virtue of “mod-
esty, clarity, flexibility, and relative simplicity.” %
The definitions of “equal educational opportunity”
which impose an affirmative obligation on a State *
run from the simple—“one scholar, one dollar” “—to
the amorphous—“[ 4] school district is constitutionally
required to provide the best possible equality of op-

% See Coons, Clune, and Sugarman, “Educational Opportu-
nity”, op. cit. supra note 5 at 340.

% See Coleman, op. cit. supra note 59. Coleman describes the
evolving role of government and educational institutions in
assuring equal educational opportunities. Initially the roles
of the community and educational institutions were relatively
passive; all that was expected was the provision of a set of
free public resources. It was then up to the family and child
to decide how to use these resources. Today, the responsibility
to create achievement lies with the educational institution, not
the child.

% See Spano v. Board of Education of Lakeland Central
School District, No. I, 328 N.Y.S. 2d 229, 235 (Sup. Ct. West-
chester County, 1972).

portunity * ¥ *.”%_to the utopian—“equal educa-

tional achievement for every child” ®*—to definitions
which stress the distribution of funds on the basis of
need and then seek to formulate some standards for
defining “needs”. " Some of these formulas have been

advanced in school finance litigation, and we shall now-

turn our attention to” a consideration of the cases.

% Comment, “Equality of Educational Opportunity: Are Com-
pensatory Programs Constitutionally Required?” 42 S, Cal. L.
Rev. 146, 150 (1969).

® Silard and White, op. cit. supra note 59 at 25-26.

®See Id. at 26-28; Kirp, op. cit. supra note 59; Cf. Cohen,
op. cit. supra note 58 at 78: * . . . schoolmen and researchers
haven’t much evidence about the educational techniques that
might satisfy a need criterion, or how much they might cost.
Such news is bound to dampen judicial or legislative enthusiasm
for a criterion of resource allocation.” See generally, Comment,
“The Evolution of Equal Protection: Education, Municipal
Services, and Wealth”, 7 Harv. Civ. Lib.—Civ. Rights L. Rev.
103,172-184 (1972).
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CHAPTER III

THE SEARCH FOR JUDICIAL REMEDIES

A. The Appropriate Constitutional
Standard

As we have seen, the equal protection clause of the
14th amendment has been the battering ram in the
pursuit of racial and ethnic equality in public educa-
tion. It is this same amendment that has been chosen
as the weapon of those seeking equality in educational
financing. The meaning and sweep of the equal pro-
tection clause has been a frequent issue before the
Supreme Court and standards have been developed for
applying that clause in various situations. These stand-
ards provide the backdrop against which the recent
school finance cases have been brought. We will review
those standards before turning to the recent cases.

The basis of an equal protection attack on govern-
mental action is that two groups similarly situated have
been treated differently, e.g., minarity children and ma-
jority children, similarly seeking a public education,
are required to go to separate schools.

The Court initially developed standards for judging
equal protection violations in cases involving economic
regulation. In Gulf, Colorado and Santa Fé Ry. v. Ellis,
the Court said that legislative classifications
must always rest upon some difference which bears a reason-
able and just relation to the act in respect to which the classi-
fication is proposed, and can never be made arbitrarily and
without any such basis.™
The Court also has emphasized that the burden of at-
tacking a legislative act lies wholly “on him who de-
nies its constitutionality”.” In Lindsley v. Natural Car-

™ Gulf, Colorado and Santa Fé Ry. v. Ellis, 165 U.S. 150, 155
(1897). See also Southern Ry. v. Greene, 216 U.S. 400, 417
(1910) ; Atchison, Santa Fé Ry. v. Vosburg, 238 U.S. 56, 59
(1915) ; Royster Guano, Co. v. Virginia, 253 U.S. 412, 415
(1920) ; Truax v. Corrigan, 257 U.S. 312, 337 (1921) ; Airway
Corp. v. Day, 266 U.S. 71, 85 (1924) ; Power Mfg. Co. v. Saund-
ers, 274 US. 490, 493 (1927) ; Louisville Gas Co. v. Coleman,
277 U.S. 32, 37 (1928) ; Ohio Oil Co. v. Conway, 281 U.S. 146,
160 (1930) ; Metropolitan Co. v. Brownell, 294 U.S. 580, 583
(1935) ; Hartford Co. v. Harrison, 301 U.S. 459, 462 (1937) ;
Asbury Hosp. v. Cass County, 326 U.S. 207, 214 (1945) ; Morey
v. Doud, 354 U.S. 457, 465 (1957) ; Baxstrom v. Herold, 383 U.S.
107, 111 (1966) ; Rinaldi v. Yeager, 384 U.S. 305, 309 (1966).

™ Brown v. Maryland, 25 U.S. (12 Wheat) 419, 436 (1827).

bonic Gas Co.™3, summarizing the rules by which equal
protection arguments must be tested, the Court noted
that the person attacking the statutory classification
“must carry the burden of showing that it is arbitrary”
and that “if any state of facts reasonably can be con-
ceived that would sustain it,* * * the existence of
that state of facts at the time the law was enacted
must be assumed.” 74 -

But the Court has not been as solicitous of legislative
enactments that were alleged to abridge rights of free
speech and association, protected by the first amend-
ment. In Schneider v. State °, for example, the Court
observed that when a State abridges

* * * fundamental personal rights and liberties * * *
the courts should be astute to examine the effect of the chal-
lenged legislation. Mere legislative preferences or beliefs re-
specting matters of public convenience may well support regu-
lations directed at other personal activities, but be insufficient
to justify such as diminishes rights so vital to the maintenance
of democratic institutions.

And in Shelton v. Tucker '8, the Court used these words:

[Elven though the governmental purpose be legitimate and
substantial, that purpose cammot be pursued by means that
broadly stifie fundamental personal liberties when the end
can be more narrowly achieved. The breadth of legislative

7220 U.S. 61, 79-80 (1911).

™ The latter of these two rules, which has been stated on in-
numerable occasions since, see, e.g., Rast v. Van Deman and
Lewis Co., 240 U.S. 342, 357 (1916); Crescent Cottorn Co. V.
Mississippi, 257 U.S. 129, 137 (1921); Heisler v. Thomas
Colliery Co., 260 U.S, 245, 255 (1922); State Board of Tax
Comm. v. Jackson, 283 U.S. 527, 537 (1931) ; Metropolitan Co.
v. Brownell, 294 U.S. 580, 584 (1935) ; Carmichael v. Southern
Coal and Coke Co., 301 U.S. 495, 509 (1937) ; United States v.
Carolene Products Co., 304 U.S. 144, 154 (1938) ; Asbury Hosp.,
v. Cass County, op. cit. supra note 71 at 215; Morey v. Doud,
op. cit. supra note 71 at 464; Allied Stores of Ohio v. Bowers,
358 U.S. 522, 528 (1959) ; McGowan v. Maryland, 366 U.S. 420,
426 (1961), appears to have been first stated in Munn v. Illinois,
04 U.S. 113, 132 (1876). In Munn, an Illinois statute seeking
to regulate public warehouses and the storage and inspection of
grain was challenged on equal protection grounds. In the cases
just cited which repeat the Munn language, all involve the mat-
ter of taxation or economic regulation.

™ 308 U.S. 147, 161 (1939).

™ 364 U.S. 479, 488 (1960)-
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abridgement must be viewed in the light of less drastic means
for achieving the same basic purpose.

In Board of Education v. Barnette %, involving the con-
stitutionality of the public school flag salute require-
ment, the Court said:

The right of a State to regulate, for example, a public utility
may well include, so far as the due process test is concerned,
power to impose all of the restrictions which a legislature may
have a “rational basis” for adopting. But freedoms of speech
and of press, of assembly and of worship may not be infringed
on such slender grounds.

Nor is it only in the area of the first amendment that
the Court gives especially close scrutiny to legislative
action. Thus, in United States v. Carolene Prods. Co. ™,
the Court noted that:

[tlhere may be a narrower scope for operation of the pre-
sumption of constitutionality when legislation appears on its
face to be within a specific prohibition of the Constitution such
as those of the first ten amendments, which are deemed equally
specific when held to be embraced within the Fourteenth.

In time, the Court recognized that legislative classifi-
cations attacked under the 14th amendment, beyond
those encroaching on rights protected by the first 10
amendments, could not be treated uniformly and sub-
jected to a “rational basis” test. Different tests were
required depending upon the nature of the classifying
factor and the interest affected. Thus, the Court has con-
cluded that legislative classifications involving “sus-
pect” ™ criteria or affecting “fundamental rights” will
be held to deny equal protection unless justified by a
“compelling State interest”.® In Shapiro v. Thompson
the Court articulated this standard:

Since the classification here touches on the fundamental right
of interstate movement, its constitutionality must be judged by
the stricter standard of whether it promotes a compelling state
interest. Under this standard, the * * * [requirement that
new residents to an area wait a one-year period before being

7319 U.S. 624, 639 (1943). See also Kovacs v. Cooper, 336
(LS. 77, 95 (1949) ; Bates v. Little Rock, 361 U.S. 516, 525
(1960) ; NAACP v. Alabama, 357 U.S. 449 (1958) ; McKay,
“The Preference for Freedom”, 34 N.Y.U.L. Rev. 1182 (1959) ;
Comment, “An Informer’s Tale: Its Use in Judicial and Admin-
istrative Proceedings”, 63 Yale L.J. 206, 228 (1953).

304 U.S. 144, 152 n. 4 (1938).

® For a summary of the different ways in which the “suspect”
classification standard has been described, see Comment, “Equal
Protection in the Urban Environment: The Right to Equal
Municipal Services”, 46 Tul. L. Rev. 496, 508 n. 70 (1972).

% The “rational basis” and “compelling state interest” tests
have been variously described as the “old” or “standard” test
and the “new” or “strict” test. For a further discussion of these
tests see Comment, “Equal Protection in the Urban Environ-
ment: The Right to Equal Municipal Services”, 46 Tul. L. Rev.
496, 497-99 (1972) ; Comment, “James v. Valtierra: Housing
Discrimination by Referendum?”, 39 Univ. Chic. L. Rev. 115,
119-20 (1971).

5394 U.S. 618, 638 (1969).
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eligible for welfare assistance] violates the Equal Protection
Clause.

Among the criteria the court has regarded as suspect
are race, Bolling v. Sharpe (“Classifications based
solely upon race must be scrutinized with particular
care, since they are contrary to our traditions and hence
constitutionally suspect”)®?; lineage, Hirabayashi v.
United States (“Distinctions between citizens solely be-
cause of their ancestry are by their very nature odious
to a free people whose institutions are founded upon
the doctrine of equality”)??; wealth, Harper v. Vir-
ginia Board of Elections (“[1]ines drawn on the basis
of wealth or property, like those of race . . . are tradi-
tionally disfavored”)®t; and, possibly, illegitimacy.%®
Compare Levy V. Louisiana ® and Weber v. Aetna
Casualty and Surety Company 8" with Labine v. Vin-
cent.®® In sum, the Court has regarded as “suspect”
classifications those which discriminate against an in-
dividual on the basis of factors over which he has no
control.®®

52347 U.S. 497, 499 (1954). See also Korematsu v. United
States, 323 U.S. 214, 216 (1944) ; Loving v. Virginia, 388 U.S.
1, 11 (1967) ; McLaughlin v. Florida, 379 U.S. 184 (1964). Cf.
Sherbert v. Verner, 374 U.S. 398 (1963) where, in a due process
context, the Court applied the compelling interest test to a
classification related to religion.

8320 U.S. 81, 100 (1943). See also Yick Wo v. Hopkins, 118
U.S. 356 (1886); Yu Cong Eng v. Trinidad, 271 U.S. 500
(1926) ; Hill v. Texas, 316 U.S. 400 (1942) ; Hernandez V.
Texas, 347 U.S. 475 (1954).

5 383 U.S. 663, 668 (1966) . Harper has been cailed “the turn-
ing of America’s conscience from the narrow problem of Negro
rights to a wider recognition of the disadvantaged position of
the poor of all races.” Note, “The Supreme Court, 1965 Term”,
80 Harv. L. Rev. 123, 180 (1966). C{. Mr. Justice Jackson con-
curring in Edwards v. Cealifornia, 314 U.S. 160, 181 (1941). In
McDonald v. Board of Election Comm., 394 U.S. 802 (1969)
the Court declined to use the compelling interest test and noted
that the classification at issue was not based on race or wealth,
“two factors which would independently render a classification
highly suspect. . ..” Id. at 807 (emphasis added). See also
Griffin v. Illinois, 351 U.S. 12 (1956) ; Burns v. Ohkio, 360 U.S.
252 (1959) ; Smitk v. Bennett, 365 U.S. 708 (1961) ; Douglas v.
Cadlifornia, 372 U.S. 353 (1963) ; Anders v. California, 386 U.S.
738 (1967) ; Roberts v. La Vallee, 389 U.S. 40 (1967) ; Williams
v. Illinois, 399 U.S. 235 (1970); Southern Alameda Spanish
Speaking Organization v. Union City, 424 F. 2d 291 (9th Cir.
1970). Cf. Mr. Justice White, concurring in Griswold v. Con-
necticut, 381 U.S. 479, 503 (1965).

% Indicating the heightened levels of consciousness of recent
years is the suggestion that sex classifications also be regarded
as suspect. See Comment, “Are Sex-Based Classifications Con-
stitutionally Suspect?” 66 N.W. L. Rev. 481 (1971).

8391 U.S. 68 (1968).

40 U.S. L.W. 4460 (1972).

%401 U.S. 532 (1971).

® Jd. at 551, note 19. In more general terms, the Court has sug-
gested that legislation which falls more harshly upon a class
that exercises little control over the political process should
receive “strict scrutiny”. See, e.g., United States v. Carolene
Products Co., 304 U.S. 144, 153 n. 4 (1938) where the Court
noted that: “[P]Jrejudice against discrete and insular minori-



https://control.89
https://illegitimacy.85
https://interest".80

Included in the category of interest that the Court has
regarded as fundamental are voting *°, procreation %,
interstate travel %2, marriage *, political association %,
and the opportunity to earn a living.”® Some lower
courts have classified education as a fundamental
interest.”

When a challenged classification involves a “funda-
mental interest”, just as in the case of a “suspect”
classification, the State’s basis for the classification
must be more than “rational” ?7; the State has the
burden of showing that it was without alternatives and
had a “compelling” need to classify it as it did.?® Sum-
marizing this test, one commentator has stated:

Application of the new equal protection doctrine involves
close “judicial scrutiny” imposing upon the state a heavy

ties may be a special condition, which tends seriously to curtail
the operation of those political processes ordinarily to be relied
upon to protect minorities, and which may call for a cor-
respondingly more searching judicial inquiry” (citations
omitted). See also, Hobson v. Hansen, 269 F. Supp. 401, 507,
508 (D.D.C. 1967), affd. sub nom. Smuck v. Hobson, 408
F. 2d 175 (D.C. Cir. 1969).

% See Reynolds v. Sims, 377 U.S. 533 (1964) ; Carrington v.
Rask, 380 U.S. 89 (1965).

% See Skinner v. Oklahoma, 316 U.S. 535 (1942).

% See Shapiro v. Thompson, 394 U.S. 618 (1969).

* See Griswold v. Connecticut, 381 U.S. 479 (1965) ; Loving
v. Virginia, 388 U.S. 1, 12 (1967); cf. Eisenstad: v. Baird,
40 U.S. L.W. 4303 (1972).

® See Williams v. Rhodes, 393 U.S. 23 (1968).

% See Truax v. Raich, 239 U.S. 33, 41 (1915). See also Sail’er
Inn Inc. v. Kirby, 5 Cal. 3d 1, 485 P. 2d 529, 95 Cal. Rptr. 329
(1971).

®See Ordway v. Hargraves, 323 F. Supp. 1155 (D. Mass.
1971) ; Hosier v. Evans, 314 F. Supp. 316 (D. Virg. Is. 1970).
Cf. Hobson v. Hansen, 269 F. Supp. 401, 508 (D. D. C. 1967).
Contra, Joknson v. New York State Education Department, 449
F. 2d 871 (2d Cir. 1971), cert. granted, 405 U.S. 916 (1972). It
also has been suggested that in certain circumstances particular
types of municipal services might be regarded as fundamental
rights. See Comment, “Equal Protection in the Urban Environ-
ment: The Right to Equal Municipal Services”, 46 Tul. L. Rev.
496, 516, 525 (1972).

" Many of the cases involve both a “suspect” classification
and a “fundamental interest” which interact with each other.
The Court’s analysis in such cases has been described as in-
volving a “sliding scale”. “Under the ‘sliding scale’ approach,
various classifications and interests are visualized as being on a
gradient, with the standard of review becoming more demanding
as the nature of the classifications or the value of the interests
approaches the ‘suspect’ or ‘fundamental’ levels. The suspect and
fundamental qualities of the classification created and the in-
terests regulated by a specific state action are evaluated and
weighed together in determining the standard of judicial review
to be applied.” Note, “The Equal Protection Clause and Ex-
clusionary Zoning After Valtierra and Dandridge”, 81 Yale
L. J. 61, 71~72 (1971). See also “Developments in the Law:
Equal Protection”, 82 Harv. L. Rev. 1065, 1020-21 (1969);
Comment, “Equal Protection in the Urban Environment: The
Right to Equal Municipal Services”, 46 Tul. L. Rev. 496, 525
(1972).

® See Mr. Justice Harlan’s criticism of the “compelling inter-
est” doctrine in Shapiro v. Thompson, 394 U.S. 618, 658-63
(1969).
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burden of justification. Concomitantly, the Court has some-
times considered whether there are alternatives available to the
state by which it can achieve its legitimate objective, without
substantial infringement upon fundamental rights * * * the
state may not employ a method which, though rationally related
to that objective, more substantially infringes upon protected
rights (footnotes omitted) .

In the school finance cases the courts have considered
the “suspect” classification, “fundamental interests”
categorizations and have employed the “rational basis”,
“compelling state interest” tests. These cases are now
considered in detail.

B. The Initial Cases

Attacks on State school financing schemes proved
unsuccessful in Mclnnis v. Shapiro **® and Burruss V.
Wilkerson.*

Mclnnis was a suit brought by students attending
school in districts within Cook County, Illinois. They at-
tacked various State statutes dealing with school financ-
ing on 14th amendment grounds. They argued that
the statutes permitted “wide variations in the expendi-
tures per student from district to district, thereby pro-
viding some students with a good education and
depriving others, who have equal or greater educa-
tional needs.” 1°2

At the time of the case, per-pupil expenditures in
Illinois varied between $480 and $1,000. The State
guaranteed a foundation level of $400. The State con-
tribution was made up of a flat grant for each pupil
and an equalization grant awarded to each district
which levied a minimum property tax. Where the local
tax revenue per pupil generated by the minimum rate,
plus the flat grant, was less than $400, the State
provided the difference as an equalization grant. Dis-
tricts taxing above the minimum rate were not penal-
ized by having the additional revenue considered
before determination of the equalization rate. Thus,
all districts, regardless of their wealth, received a flat
grant. The equalization formula helped bring poorer
districts up to the $400 minimum level but did not
close the gap between rich and poor districts that re-
sulted from enabling the same tax rate to produce vastly
greater income in the rich districts. In fact, the court
found that districts with lower property valuations
usually levy higher tax rates.

® See Comment, “James v. Valtierra: Housing Discrimination
by Referendum?”, 39 Univ. of Chic. L. Rev. 115, 120 (1971).

10293 F. Supp. 327 (N.D. 1L 1968), affd. mem. sub. nom.
MclInnis v. Ogilvie, 394 U.S. 322 (1969).

22310 F. Supp. 572 (W.D. Va. 1969), affd. mem. 397 U.S.
44 (1970).

2 Mclnnis v. Shapiro. op cit. supra note 100 at 329,



A three-judge Federal court found that the Illinois
school financing scheme was designed “to allow indi-
vidual localities to determine their own tax burdens
according to the importance which they place on pub-
lic schools.” 1 The court, relying on those Supreme
Court cases which shield State legislative enactments
from invalidation unless they are “wholly irrelevant
to the achievements of the State’s objective”, upheld
the Illinois system.%*

The State’s objective, however, is not furthered by
the method of financing schools in Illinois because the
tax burdens of individual localities do not directly re-
flect interest in education. As the court notes, “(t) hough
districts with lower tax property valuations usually
levy higher taxes, there is a limit to the amount of
money which they can raise, especially since they are
limited by maximum indebtedness and tax rates.” *%
Thus, tax burdens are controlled by property valua-
tions and State-imposed limitations on tax rates. A rich
district can tax at a low rate and raise adequate funds
to finance its schools. A poor district must impose a
burdensome tax rate to obtain sufficient funds and, even
then, it is limited by restraints imposed on its tax rate
and indebtedness. Accordingly, the court might just as
well have concluded that the manner in which school
funds are distributed in Illinois is “wholly irrelevant
to the achievement of the State’s objective” of allow-
ing “individual localities to determine their own tax
burden according to the importance which they place
upon public schools.”

But the court’s opinion does not dwell extensively on
the mechanics of the Illinois financing scheme. More
attention is paid to the remedy sought by the plain-
tiffs. The court notes that the plaintiff’s original com-
plaint sought an order requiring the “defendants to
submit * * * a plan to raise and apportion all mon-
ies * * * in such a manner that such funds available to
the school districts wherein the class of plaintiffs at-
tend school will * * * assure that plaintiff children
receive the same educational opportunity as the chil-
dren in any other district * * #.”06 Similarly, the
court observed:

1= Id. at 333.

*Id. at 332, quoting from McGowan v. Maryland, 366 U.S.
420, 425-26 (1961). The plaintiffs had urged that the impor-
tance of education required that the court scrutinize more closely
the State regulatory scheme than is normally done when State
statutes in other areas are attacked. Mclnnis v. Shapiro, supra
at 331.

= Id. at 331.

1 ]d. at 335 n. 34. See Coons, Clune, and Sugarman, “Edu-
cational Opportunity”, op. cit. supra note 5 at 339-40 which
notes that in Mclnnis v. Ogilvie, before the Supreme Court, it
was argued that the Illinois financing scheme denied equal pro-
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tection in the following respects: “a. * * * classifications upon
which students will receive the benefits of a certain level of per
pupil educational expenditures are not related to the educational
needs of these students and are therefore arbitrary, capricious
and unreasonable; b. * * * the method of financing public
education fails to consider * * * (ii) the added costs neces-
sary to educate those children from culturally and economically
deprived areas (iii) the variety of educational needs of the
several public school districts of the State of Illinois. * * *
c. * * * the method of financing public education fails to pro-
vide to each child an equal opportunity for an education.” * * *

While the complaining students repeatedly emphasize the
importance of pupils’ “educational needs,” they do not offer
a definition of this nebulous concept. Presumably, “educational
need” is a conclusory term, reflecting the interaction of several
factors such as the quality of teachers, the students’ potential,
prior education, environmental and parental upbringing, and: the
school’s physical plant. Evaluation of these variables necessarily
requires ‘detailed research and study, with concomitant de-
centralization so each school and pupil may be individually
evaluated. * * *7

Obviously, the court regarded the nature of the re-
lief requested as an insurmountable obstacle. This is
reflected in its reasons for dismissing the case:

(1) the Fourteenth Amendment does not require that public
school expenditures be made only on the basis of pupils’ edu-
cational needs, and (2) the lack of judicially manageable
standards makes the controversy nonjusticable.’®®

The district court’s decision was appealed directly
to the Supreme Court-**° and its judgment was affirmed
on March 24, 1969.1%°

The Burruss case attacked Virginia’s scheme for the
distribution of funds for public education. The plain-
tiffs, resident parents and schoolchildren of Bath
County, claimed that their rights to equal protection
were violated by the system of finance. They further
alleged that they were denied “educational opportunities
substantially equal to those enjoyed by children attend-
ing public schools in many other districts of. the
State” 111, that the State law failed to take into account
“the variety of educational needs” ¥*2 of the different

197 Meclnnis v. Shapiro, op. cit. supra note 100 at 329 n. 4.

108 1. at 329.

1 Gince the Mclnnis case attacked the constitutionality of
State legislation, it was heard by a three-judge Federal court.
28 U.S.C. 2281, 2284 (1964). Cases heard by three-judge courts
proceed directly to the Supreme Court; jurisdiction in such
cases is not discretionary. 28 U.S.C. 1253 (1964). Generally, in
cases coming from Federal Courts of Appeal and State Courts,
the Supreme Court has discretion as to whether or not to
review the cases. 28 U.S.C. 1254, 1257 (1964).

ne 394 U1.S. 322 (1969). For a discussion of the significance
of the Supreme Court affirmance, see Coons, Clune, and Sugar-
man, “Educational Opportunity”, op. cit. supre note 5 at 308-
309, 344.

m Byrruss v. Wilkerson, 310 F. Supp. 572, 573 (W.D. Va.
1969).

2 Ibid.



counties and cities, and that the law failed to make
provision for variations in expenses for public educa-
tion from district to district.!*®

The court rejected the plaintiffs’ argument. It found
that the differences existing among districts were not
caused by the State, and that cities and counties were re-
ceiving funds under a “uniform and consistent plan”.*
What was involved, the court suggested, was a local
problem. “Truth is,” said the court, “the inequalities
suffered by the schoolchildren of Bath are due to the in-
ability of the county to obtain locally the moneys need-
ed to be added to the State contribution to raise the
educational provision to the level of that of some of the
other counties or cities.” 115 This, the court concluded,
did not involve discrimination by the State. The court
also rested its conclusion on the indefiniteness of the
relief sought by the plaintiffs and rejected the sug-
gestion that a court could fashion a remedy based on
educational needs. The court said:

Actually, the plaintiffs seek to obtain allocations of State
funds among the cities and counties so that pupils in each of
them will enjoy the same educational opportunities. This is
certainly a worthy aim, commendable beyond measure. How-
ever, the courts have neither the knowledge, nor the means, nor
the power to tailor the public moneys to fit the varying needs
of these students throughout the State®
The court relied on the Mclnnis case which it found
“scarcely distinguishable” from the case before it.1**
This decision also was affirmed by the Supreme Court.?18

The courts were more receptive to an attack on a
school finance system in Hargrave v. McKinney.:*® This
case involved Florida’s school financing methods. At
issue was a Florida statute which provided that any
county that imposes upon itself more than a 10 mill ad
valorem property tax for educational purposes would
not be eligible to receive State funds for the support
of its public educational system. The statute was at-
tacked as violating the equal protection clause

* * * because the State limitation is fixed by reference to
a standard which relates solely to the amount of property in

3 Ibid.
M Id. at 574.
=5 Ibid.
8 Ibid.

Y7 Ibid. Cf. Shepheard v. Goodwin, 280 F. Supp. 869 (E.D. Va.
1968) where a three-judge court held that a Virginia statute
violated the equal protection clause. The law provided that
children of members of the Armed Forces, or other employees
of the United States. living in an impacted area or on or off
Federal property, would not be counted for the purpose of
distributing State educational aid to school districts.

18 397 U.S. 44 (1970).
413 F. 2d 320 (5th Cir. 1969), on remand, Hargrave

v. Kirk, 313 F. Supp. 944 (M.D. Fla. 1970), vacated sub nom.
Askew v. Hargrave, 401 U.S. 476 (1971).
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the county, not to the educational needs of the county. Counties
with high property values in relation to their school population
are authorized by the state to tax themselves far more in rela-
tion to their educational needs than counties with low property
values in relation to their school population.**

The U.S. Court of Appeals for the Fifth Circuit ruled
that the district court had improperly dismissed the
case and that the constitutional questions raised were
sufficiently substantial to warrant the convening of a
three-judge district court. The court noted the “novelty
of the constitutional argument” ' advanced by the
plaintiff but concluded that it merited further consider-
ation by a three-judge court. The court said:

The equal protecticn argument advanced by plaintiffs is the
crux of the case. Noting that lines drawn on wealth are suspect
[citing McDonald v. Board of Election, 394 U.S. 802 (1969) ;
Harper v. Virginia Board of Elections, 383 U.S. 663 (1966) ;
Douglas v. California, 372 U.S. 353 (1963) ; Griffin v. Illinois,
351 U.S. 12 (1956) ] and that we are here dealing with interests
which may well be deemed fundamental, [citing Brown v. Board
of Education, 347 U.S. 483 (1954) ; Hobson v. Hansen, 269
F. Supp. 401 (D.D.C. 1967)] we cannot say that there is no
reasonably arguable theory of equal protection which would
support a decision in favor of the plaintiffs.”=
On remand, the three-judge Federal Court concluded
that there was no rational basis for the Florida stat-
ute.'?? It noted that the statute has resulted in a reduction
of more than $50 million in local taxes for educa-
tional purposes in 24 counties that had reduced their
millage to the 10 mill limit in the 196869 school year.
The effect of the Florida statute was to tell a county
that it could not raise its taxes to improve education
even if that was what the voters wanted. The State
contended, however, that “the difference in dollars
available does not necessarily produce a difference in
the quality of education.” The court labeled this con-
tention “unreal” and noted the disparity created when
Charlotte County, using the 10 mill limit may raise $725
per pupil while Bradford County, using the same limit,
only could raise $52. The court said:

What apparently is arcane to the defendants is lucid to us—
that the Act prevents the poor counties from providing from their
own taxes the same support for public education which the
wealthy counties are able to provide. (emphasis in original.)**
The court concluded that this distinction did not have
a rational basis and could not withstand attack under
the 14th amendment. “We have searched in vain,” said

** Hargrave v. McKinney, op. cit. supra note 119 at 323, The
complaint cited as an example the fact that the statute under
attack permitted Charlotte County to raise by its own taxes
$725 per student while Bradford County is permitted to raise
only $52 per student.

= Id. at 324.

= Ibid.

12 Hargrave V. Kirk, 313 F. Supp. 944. 948 (M.D. Fla. 1970).

24 Id. at 947.



the court, “for some legitimate state end for the dis-
criminatory treatment imposed by the act.” ?* Since
the court struck down the Florida statute for failing to
be based on rational distinctions, it concluded that it
did not have to consider whether education was “a basic
fundamental right” which could be impinged upon—
even for rational reasons—only if there were some
“compelling State interest”.2?

The court recognized the relevance of the Mclnnis
and Burruss cases but distinguished them because here
the local boards were restricted in determining the ex-
tent of their tax burden for education while in the
aforementioned cases this power was delegated to school
districts. The court also noted that the relief requested
in Mclnnis required an affirmative calculation of needs
while

In contrast, in the instant case, the plaintiffs’ argument simply
stated is that the Equal Protection Clause forbids a State from
allocating authority to tax by reference to a formula based on
wealth. Unlike the broad relief sought in Mclrnis, the remedy
here is simple—an injunction against State officials * * *.**

C. Serrano v. Priest

On August 30, 1971, the Supreme Court of California
decided Serrano v. Priest 1?8, a decision that is certain
to become a landmark school finance case. The Califor-
nia court characterized its decision as furthering “the
cherished ideas of American education that in a demo-
cratic society free public schools shall make available
to all children equally the abundant gifts of learn-
ing.” 1?® The court summarized its holding in these
words:

We are called upon to determine whether the California
public school financing system, with its substantial dependence
on local property taxes and resultant wide disparities in school
revenue, violates the equal protection clause of the Fourteenth
Amendment. We have determined that this funding scheme in-
vidiously discriminates against the poor because it makes the
quality of a child’s education a function of the wealth of his
parents and neighbors. Recognizing as we must that the right
to an education in our public schools is a fundamental interest
which cannot be conditioned on wealth, we can discern no com-
pelling State purpose necessitating the present method of
financing. We have concluded, therefore, that such a system

cannot withstand constitutional challenge and must fall before
the equal protection clause.™®

1. The California Scheol Financing
Scheme

The Serrano suit was brought by Los Angeles County
public school children and their parents. The children

= Id. at 948.

26 Ibid.

= Id. at 949.

296 Cal. Rptr. 601, 487 p. 2d 1241 (1971).
= Id. at 626, 487 p. 2d at 1266.

0 Id. at 604, 487 p. 2d at 1244,
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claimed that the State financing scheme created sub-
stantial disparities in' the quality and extent of educa-
tional opportunities offered throughout the State. The
parents claimed that as a result of the financing method
they were required to pay a higher rate than taxpayers
in other districts in order to obtain the same or lesser
educational opportunities for their children. It was
contended that this discrimination violated the equal
protection clause on several grounds.’®

In California, over 90 percent of school funds come
from two sources: local district taxes on real property
(55.7 percent) and the State School Fund (35.5 per-
cent). The amount of local taxes a district can raise
depends upon its tax base—i.e., the assessed valuation
of real property within its borders—and the rate of tax-
ation within the district. In 1969-70, for example, the
assessed valuation per pupil ranged from a low of $103
to a high of $952,156. Districts have great leeway in
setting tax rates.

State aid is distributed under a foundation program
similar to the one in Illinois, described in the Mclnnis
case.’®? The California program assures that each dis-
trict will receive annually, from State or local funds,
$355 for each elementary school pupil and $488 for each
high school pupil. Every district receives “basic State
aid” of $125 per pupil, regardless of the relative
wealth of the district. “Equalization aid” is provided to
a district if its local tax levy—computed at a hypotheti-
cal tax rate **—plus its basic grant is less than the
foundation minimum. Equalization aid guarantees to
poorer districts a basic minimum revenue, while
wealthier districts are ineligible for such assistance.

Despite State aid, wide differentials remain among
districts. For example, in the 1968-69 school year, the
Baldwin Park Unified School District, with assessed
valuation per child of $3,706, spent $577.49 per pupil;

1 Among the equal protection violations claimed were the
following: (a) quality of education is a function of wealth
of parents and neighhors as measured by tax bases: (b) quality
of education is a function of geography; (c) failure to take
into account varied educational needs; (d) children in some
circumstances not provided with equal educational resources;
(e) use of “school district” as a unit of differential allocation
of funds is not reasonably related to legislative purpose to
provide equal educational opporfunities; (f) “A disprepor-
tionate number of schoolchildren who are black children, chil-
dren with Spanish surnames, children belonging to other minor-
ity groups reside in school districts in which a relatively inferior
educational opportunity is provided.” Id. at 604 n. 1, 487, p. 2d
at 1244.

13 See text accompanying note 100 supra.

B To make this computation, it is assumed that each district
taxes at a rate of $1 on each $100 of assessed valuation in ele-
mentary school districts and $.80 per $100 in high school
districts. This is simply a “computational” tax rate used to
measure the relative wealth of the district for equalization pur-
poses. 5 Cal. 3d at 593.
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the Pasadena Unified School District—assessed valua-
tion per child of $13,706—spent $840.19 and the
Beverly Hills Unified School District—assessed valua-
tion $50,885—spent $1,231.72 per child.

Basic State aid, which is distributed on a uniform
per pupil basis to all schools irrespective of wealth,
widens the gap between rich and poor districts.*®*
Beverly Hills, as well as Baldwin Park, receives $125
from the State for each of its students.

2, The 14th Amendment Violation

In testing the California school finance structure
against the equal protection clause, the California court
said it would follow the two-level test used by the
Supreme Court. Economic regulations have been pre-
sumed constitutional; all that is required is that the dis-
tinctions drawn by a challenged statute bear some ra-
tional relationship to a conceivable legitimate State
purpose. But in cases involving “suspect classifications”
or touching on “fundamental interests”, legislative
classifications are subject to a strict scrutiny. In this
area, the State has the burden to show that it has a
compelling interest which justifies the law and that the
distinctions drawn by the law are necessary to further
its purpose.

a. Wealth as a Suspect Classification

Applying this test, the California court first con-
sidered whether it was appropriate to regard wealth as
a “suspect classification”. It answered affirmatively 2%,
relying principally on the Supreme Court decisions in
Harper v. Virginia Board of Election **¢ and McDonald
V. Board of Election.® The California court found it
“irrefutable” that the State financing system classifies
on the basis of wealth. The court conceded that the
amount of money raised locally is also a function of the
tax rate and, consequently, poor districts could attempt

** As the California Supreme Court noted: “* * * basic aid,
which constitutes about half of the State educational funds * * *
actually widens the gap between rich and poor districts. (See
Cal. Senate Fact Finding Committee on Revenue and Taxa-
tion, State and Local Fiscal Relationships in Public Education
in California (1965) p. 19.)” Id. at 608, 489 p. 2d at 1248 For
example, if the basic aid program were eliminated, Baldwin
Park still would receive the same total amount of State as-
sistance through the equalization program alone. Beverly Hills,
however, would lose all of its basic aid grant and would not
make it up through another State assistance program. Basic
aid therefore, is significant only to the wealthier districts. Id.
Fleischmann Commission Report, op. cit. supra note 12 at 2.8.

% Serrano v. Priest, op. cit. supra note 128 at 597.

138 383 U.S. 663, 668 (1966).

7 304 U.S. 802, 807 (1969).

479-134 O -72 -3
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to equalize disparities in tax basis by taxing at higher
rates. Practically, however, poor districts never could
levy at a rate sufficient to compete with more affluent
districts. For example, Baldwin Park citizens, who paid
a school tax of $5.48 per $100 of assessed valuation in
1968-69, were able to spend less than half as much on
education as Beverly Hills residents, who were taxed
only $2.38 per $100. “Thus,” the California court said,
“affluent districts can have their cake and eat it too:
they can provide a high quality education for their
children while paying lower taxes. Poor districts, by
contrast, have no cake at all.” 138

The court rejected the defendants’ argument that
classification by wealth is constitutional so long as the
wealth is that of the district, not the individual. The
court said:

We think that discrimination on the basis of district wealth
is equally invalid. The commercial and industrial property
which augments a district’s tax base is distributed unevenly
throughout the State. To allot more educational dollars to the
children of one district than to those of another merely be-
cause of the fortuitous presence of such property is to make
the quality of a child’s education dependent upon the location
of private, commercial, and industrial establishments. [Foot-
note omitted.] Surely, this is to rely on the most irrelevant of
factors as the basis for educational financing.™

The defendants also argued that different levels of
educational expenditure do not affect the quality of edu-
cation. The plaintiffs’ complaint, however, alleged that
expenditures did affect the quality of education. Be-
cause of the procedural posture of the case *°, the
California Supreme Court accepted the plaintiffs’ allega-
tion as true.'*

% Serrano v. Priest, op. cit. supra note 128 at 600.

¥ Id. at 601.

*The defendants had filed general demurrers to the plain-
tiffs’ complaint asserting that none of the claims stated facts
sufficient to constitute a cause of action. Id. at 605, 487 P. 2d at
1245. In these circumstances, the issue in the case is not the
merits of what the plaintiffs contend but whether the situation
described in the complaint, if true, would result in a legal
remedy. A party demwrring to a complaint—or moving to dis-
miss the complaint—in effect accepts everything stated in the
complaint as true but contends, nevertheless, that there is no
violation of the law.

“Id. at 591, 601 n. 16, The court noted that there is con-
siderable controversy among educators over the relative impact
of educational spending and environmental influences on school
achievement. For an excellent summary of the studies on this
question, see Schoettle, op. cit. supra note 23 at 1378-1388. The
court also noted that other courts had considered contentions
similar to the defendants and had rejected them. Serrano v.
Priest, op. cit. supra note 128 at 601 n. 16. In addition to the
cases and authorities cited by the court, see Van Dusartz v.
Hatfield, 334 F. Supp. 870, 874 (D. Minn. 1971) ; Robinson v.
Cakill, op. cit. supra note 11 at 252-57; Coleman, “A Brief Sum-
mary of the Coleman Report”, Equal Educational Opportunity
253, 259 (1969) ; Coons, Clune, and Sugarman, Private Wealth
425-33; Bowles, “Towards Equality of Educational Opportu-
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Finally, the defendants argued that whatever dis-
crimination might exist in California was de facto
discrimination, i.e., it resulted from factors over which
the State had no control or responsibility. The court,
summarily rejecting this contention, noted that “* * *
we find the case unusual in the extent to which govern-
mental action is the cause of the wealth classifica-

nity”, Equal Educational Opportunity 115 (1969) ; Testimony of
David Selden, Equal Education Opportunity Hearings pt. 16B at
6727; Advisory Committee on Intergovernmental Relations, State
Aid to Local Government 44 (1969). A recent study by a group
of researchers at Harvard University headed by Frederick Mos-
teller and Daniel P. Moynihan reaffirms the central findings of
the Office of Education’s 1966 report, Equality of Educational
Opportunity—known as the Coleman Report—that academic
achievement depends more on family background than what
happens in the classroom. Christopher Jencks, one of the authors
of the study, contends that “the least promising approach to
raising achievement is to raise expenditures, since the data
gives little evidence that any widely used school policy or
resource has an appreciable effect on achievement scores.” On
Equality of Educational Opportunity, edited by Mosteller and
Moynihan at 42 (1972). The study raises “the question whether
a social strategy designed to increase the incomes of lower-class
families by raising occupational levels or wage rates, by tax
exemptions or income supplementation, might not in the end do
more to raise levels of educational achievement than direct
spending on schools.” Id. at 50. Jencks concludes that the most
promising alternative for raising achievement “* * * would
be to alter the way in which parents deal with their children
at home. Unfortunately, it is not obvious how this could be done.
Income maintenance, family allowances, etc., seem a logical
beginning.” Id. at 43. In this regard the study names as a recom-
mendation “* * * increased family-income and employment-
training programs, together with plans for the evaluation of
their longrun effects on education.” Id. at 56.

Shortly after the President’s televised address on Mar. 16,
1972, calling for a moratorium on school busing and compensa-
tory education to help disadvantaged children, HEW issued a
publication called The Effectiveness of Compensatory Educa-
tion: Summary and Review of the Evidence, which concluded
“that the concentrated compensatory education program pro-
posed by the President is a sound investment for the Nation at
this time.” Id. at 6. With respect to whether or not compensa-
tory education can work the study stated that “the evidence * * *
is definitely encouraging.” Id. at 11. On the question of how
closely effective compensatory education is related to increased
expenditures, the report noted that “the evidence, and therefore
our conclusion, is much less clear.” It stated further, “that an
effective compensatory education program will indeed require
significant additional resources * * *”. But the study cau-
tioned that “there is also an upper boundary of marginal costs,
beyond which one would probably be wasting money in the
application of comvensatory resources.” Id. at 11.

Cf. Bradley v. The School Board of the City of Richmond,
Virginia 338 F. Supp. 67 (E.D. Vir. 1972), rev’d. on other
grounds.—F. 2d—(4th Cir. June 5, 1972), in which the court
found that schools attended by a disproportionate number of
black students are perceived as inferior by the pupils attending
them. Id. at 81. The court cited evidence that “self-perception is
affected by a pupil’s notion of how he is being dealt with by
the persons in power” (Id. at 209) and that “teachers’ concep-
tions of the schools in which they hold classes are affected by
the racial and economic status of their schools. There is a
‘much stronger tendency toward a negative view of school and
students in the mostly black and deprived schools than in the
mostly white and edvantaged schools.’” (eraphasis added.)
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tions.” *4 The court cited with approval this description
of State involvement in school financing inequalities:

[The States] have determined that there will be public edu-
cation, collectively financed out of general taxes; they have
determined that the collective financing will not rest mainly on
a statewide tax base, but will be largely decentralized to dis
tricts; they have composed the district boundaries, thereby de-
termining wealth distribution among districts; in so doing, they
have not only sorted education consuming households into groups
of widely varying average wealth, but they have sorted non-
school—using taxpayers—households and others—quite un-
equally among districts; and they have made education
compulsory.t®

b. Education. as a Fundamental Interest

The California court held that not only was the dis-
crimination in this case related to a “suspect classifica-

Id. at 210. Perhaps this suggests that students who attend physi-
cally inferior schools develop unfavorable self-perceptions and
that teachers who teach in such schools have low expectations
of their students. See also Berke and Kelly, “The Financial
Aspects of Equality of Educational Opportunity”, op. cit. supra
note 20 at 39: “* * * we are firmly convinced that while more
money alone will not solve the crisis in educational quality,
lessening the resources available to educators is even less effec-
tive in improving education. In short, while more money by
itself is not the sole answer to improving the quality of educa-
tion available to all Americans, it seems to be far more effective
than whatever factor may be considered second best. For money
buys smaller classes, improved teaching devices, experimentation.
new schools to achieve integration, counseling services of near-
clinical personnel usage, or whatever other techniques, research,
development, and practice find to be most promising.

But even aside from the question of educational effectiveness,
we have little patience with those who ask us to prove, as a con-
dition precedent to reform, that achieving greater equity in the
raising and the distribution of revenues will result in improved
performance in the schools. For the end result of throwing road-
blocks in the way of change is to support the maintenance of the
system of educational finance we have described in this report,
a system which regularly provides the most lavish educational
services to those who have the highest incomes, live in the
wealthiest communities, and are of majority ethnic status. In
our eyes, this situation is the very definition of inequality of
educational opportunity. For a Nation which has aspirations
toward achieving an educated, humane, prosperous, and demo-
crati