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BARRIERS TO BLACK POLITICAL PARTICIPITION 
by Vernon E. Jordan, fr. 

This l\ation has been lulled into a state of compla­
cency by the apparent success of the Voting Rights 
Act. Howe,·er. American citizens must now be made to 
realize that the right to vote is being abridged by a 
web of antiquated regulations that di scriminate against 
the black and the poor, a web that affects the entire 
country. 

Because of thi s, the National Urban League recently 
launched a voter registration and education project 
that concen trates on moderate-size cities with relatively 
large black populations outside the South. This non­
partisan project is part of a long-range effort to sign if­
icantl y increase black participation and representation 
in the politi cal process. 

1ost d iscussion of voting rights and of barriers to 
black rnting cen ters upon the South, the region that 
hi storically has enforced the pattern of exclusion of 
blacks from the vo ting booth. 

It is true that the South gave birth to the "grand-

Mr. J ordan is executive director of the National Urban 
Leagut>. The mat erial for this article is drawn from A bridging 
th e Right to Vote, a study prepared by the National Urban 
League ·s Research Department. 

father clause" and to the white primary as methods of 
denying blacks a voice in the political process. ~nd 
when those were ruled unconstitutional, the reg1011 
took refuge in illegal means to achieve the same ends. 
Terrorism and violence followed. Combined with con­
fusin" re"ulations and capricious admin istrations, 0 0 

black citizens were robbed of the right to vote. 
Consequently, any discussion of black voting rights 

has been filtered th rough a "Southern perspective." 
With passage of the Voting Rights Act of 1965, which 
removed the most blatant forms of disfranchisement, 
most Americans assumed that the constitutional right 
to vote was secure and afforded to everyone who 
wished to exercise it. 

Voter participation in America is generally much 
lower than in other Western countries and is especially 
lower among black people, a situation that has been 
"explained" by their supposed apathy and disinterest 
in political affairs. Even many who have actively en­
couraged greater black participation in the political 
process have assumed that people do not vote because 
of disinterest, poverty, family and health problems, 
and a host of other reasons that have nothing at all to 
do with the actual external barriers to black voting. 

The fact is that low voter participation rates among 
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blacks and other minorities is not due to internal 
causes, but to the external impediments placed in their 
way by antiquated State and local registration proce­
dures and regulations. Since the late 1960's, with the 
dra matic ri se in Southern black voters, it has become 
apparent that the right to vote has been abridged in 
the North and the WesL and that black people and all 
poor people a re victi ms of di sc riminatory practices 
which exclude them from the democratic political proc­
ess. 

This may seem an odd . pe rhaps e,·en an extreme, 
statement to make at a time when fron t-page publicity 
is regul arh· gi,·en to the black bloc in Congress and to 
the proliferating nu mbers of black mayors of major 
citie . But min orit y group members are still sharply 
under-represented in important elected positions, and 
we cannot let the vi sibilit y of a few obscure the contin­
ued powerlessness of the man y. 

There are some 522.000 elected officials in the Un­
ited States, from county chool board members up to 
and including the Pre ident. Of these, one might 
expec t th at roughly a tenth would be black, corre­
sponding to the approximate black share of the popu­
lat ion. That would come to more than 50,000 office­
holders. But what are the fi gures? There are a mere 

2,264 black elected officials in this country, or 0.4 
percent of the total! 

Only 14 of the 535 members of the U.S. Congress 
are black- 3 percent of the total. There is one black 
U.S. Senator and no black Governor in any of the 50 
States. Blacks elected to State offices make up 1.6 
percent of the total of State elected officials, only 0.7 
percent of elected municipal officials, and 0.2 percent 
of the total county elected officials across the Nation. 

So much for the highl y vaunted black political 
power that has been so exaggerated in recent years. 
Black people do have political power, but to date it has 
been a latent power that must be brought to bear on a 
situation marked by gross under-representation of 
black people in the elected offices that affect their lives. 

It must be pointed out that, to a degree, much of 
this under-representation can be attr ibuted to the self­
confessed undercount of blacks by the Bureau of the 
Census, which itself estimates that it missed 10 percent 
of the black population in each of the last two nation­
wide census counts. Since census fi gures are used as a 
basis of political apportionment, the Urban League 
est imates that black citizens lost five Congressional 
seats and scores of State and local legislators whose 
seats, g iven an accurate count, would be set aside for 
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predominately black districts. Since the undercount is 
the result of deficient census procedures, it is clear 
that unless there is an across-the-board upward revi­
sion of 10 percent in black population statistics, the 
census itself becomes a major institutional barrier to 
fair black representation in elected office. 

The under-participation in registration and voting 
by blacks is a nationwide problem affecting all re­
gions, but ava ilable statistics show that it is particu­
larly acute in small and medium-size cities in the 
1 orth. Fewer Southern blacks are registered and fewer 
vote than in the 1orth, but their numbers are steadily 
increasing and reflect, to a degree, the overall regional 
differences in voter participation. 

But the fi gures also show that in standard metropoli ­
tan areas of one million population and over, greater 
percentages of blacks vote than in those metropolitan 
areas of less than one million population. This phe­
nomenon often holds true for voting fi gures in the 
population as a whole. In cities such as Detroit, Phila­
delphia, and Washington, for example, 1971 citywide 
registration percentages were reported as 78, 72, and 
68, respectively. Medium-sized cities such as Dayton, 
Columbus, Kansas City, Hartford , and Denver, re­
ported citywide registration percentages of only 56, 
62, 60, 53, and 55 percent, respectively. 

Sometimes citywide fi gures obscure lower black 
rates. Indianapolis, for example, reported 73 percent 
of eligible voters registered, but in a heavily black 
precinct, only 39 percent of the people were registered. 

It was mainly for this reason that the National 
Urban League began its voter registration and educa­
tion project. The 10 cities in which the projects are 
operating are : Stamford, Connecticut ; Flint and Battle 
Creek, Michigan; Fort Wayne and Indianapolis, Indi­
ana; Springfi eld , Illinois; Sacramento, California ; 

1ew Brunswick, ew Jersey; and Dayton and Colum­
bus, Ohio. 

In some of these cities, we will concentrate primarily 
on yo ung first-time voters. This year, three million 
black young people become eligible to vote for the first 
time and a special effort must be made to insure that 
they register and vote. Black youth voting rates are 
markedly lower than the overall black rate and sharply 
lower than corresponding fi gures for white youth. 

Among black youth, as in the black voting age pop­
ulation at large, characteristics such as lower-income, 
lower educational achievement, and high unemploy­
ment converge with the significant external registra­
tion barriers to produce lower rates of political in­
volvement. 

Reported Voter Participation in Standard 
1etropolitan Areas by Size, Race and 

Region November 1968 

Black Whi te 

P ere co t Percent 
Per• Reig,- Per- Rcgi• -
cen t Pe r- te red cent Per- tered 

Regis- cen t Who Rcci•• cen t Who 
Aren t cred Vo tin g \ "o tc d tcred Vo tinc Voted 

North and West 71 65 93 76 72 95 
In SMSA's of 

1 million or more 72 66 92 76 72 95 
In SMSA's under 

1 million 71 63 89 75 71 95 

South 63 55 87 68 61 90 
In SMSA's of 

1 million or more 62 52 84 67 59 88 
In SMSA's under 

1 million 64 56 88 69 61 88 

SOURCE: Prepared by the National Urban League Research 
Department from data in U.S. Bureau of the Census, Current 
Population Reports , Population Characteristics, " Voting and 
Registration in the Election of November 1968," December 2, 
1969. 

Reported Voter Participation in Standard 
Metropolitan Areas by Size, Race and 

Region, November 1970 

Black White 

Percent Pe rce nt 
Per• Regis- Per- Reei• -
cent Pe r- tered cent P e r- tered 

Regis- cen t Who Regis- cen t Wh o 
Aren tered Voting \" o ted te red \'otinc \' 01cd 

North and West 65 52 80 70 60 86 
In S ISA's of 

1 million or more 66 53 80 70 60 86 
Tn Si\lSA's under 

1 million 62 47 76 69 60 87 

South 56 40 71 62 46 76 
In SMSA's of 

1 million or more 49 38 78 59 45 76 
In SMSA's under 

1 million 60 41 68 64 47 73 

SOURCE: Prepared by th e National Urban Leagu~ Research 
Department from data in U.S. Bureau of the Census, Current 
Population Reports, Population Characteristics, "Voting and 
Registration in the Election of November 1970," December 1971. 

The major causes of the lower black voting partici­
pation are the residency and other registration qualifi ­
cations that disproportionately affect lower-income in­
dividuals. 

Under provisions of the Voting Rights Act of 1970, 
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the residency requirement for voting in presidential 
elections is 30 days. However more than 30 States 
have 1-year residency requirements. A National Urban 
League survey of local registrars indicates that about 
one-third of the areas outside the South have residency 
requirements of 6 months or more in order to vote in 
county or municipal elections, and only a third apply 
the 30-day Federal standard for presidential elections 
to local races. Last term, the nited States Supreme 
Court, in Dunn vs . Blum stein, also indicated that the 
residency requirement should be not more than 30 
days. 

Restri ctive res idency requirements hit hardest at mi­
nority groups, which tend to have high mobility rates 
within States and cities, and so are disproportionately 
affected by outmoded residency requirements. 

Minorities are also hit hardest by the disqualifica­
tion of convicted felons in most States. Studies of 
police records suggest that a sizable proportion of 
black men in particular are ineligible to vote because 
of this requirement. Most ex-convicts, who have sup­
posedly paid their debt to society, are also denied the 
franchise. Persons in pretr ial detention and prisoners, 
too, cannot vo te. A Report of the Freedom to Vote 
Task Force of the Democratic ational Committee In­

dicates the scope of this ba rrier to the ballot: 

" In the 1960 election, approximately 200,000 were 
prison inmates and 1.5 million were classified as for­
mer convicts. Calculating on the basis of these fi gures, 
between 1.5 and 1.6 million people were kept from the 
electorate by these provisions." 

The limited period and hours for reg istration and 
the relative inaccess ibility of registration offices, how­
ever, loom as the la rgest of the many obstacles to the 
would-be voter. 

In 1972, about half of the registration polls around 
the country were closed 2 months before the primary 
elections, effectively limiting participation to party 
stalwarts. The same situation holds true for general 
elections. Depending upon the region, between 25 and 
40 percent of cities have registration deadlines that 
end 2 or more months befor e the elections. Since elec­
tion campaigns create an interest in the candidates and 
their programs, and since issues emerge in campaigns 
that stimulate citizen concerns, this requirement effec­
tively disenfranchises man y people whose educational 
backgrounds are relatively limited and who are not 
aware of the limits placed on registration. 

Most year-round registration sites are located far 
from predominately black neighborhoods. Most are an 

county courthouse or some other official building site 
average of 3 miles away from the ghetto, often in the 
that is either unfamiliar to most blacks, or regarded 
with a degree of hostility. And they are open on a 9-to 
5-bas is, meaning that wo rking people must take a 
morning off, frequently with a loss of pay, in order to 
reg ister to vote. For a typical low-income ghetto­
dweller without a car who is paid on an hourly basis, 
a downtown registration site open only from 9-to-5 
might just as well be located on the moon. The inacces­
sibility to sites combined with their inconvenient hours 
effectively discourages low-income working people of 
all colors from voting. 

The Urban League's survey of local registrars indi­
cates that the money, time, and effort to correct these 
abuses, that rob so many people of their constitutional 
right to vote, are not likely to be forthcoming. Al­
though the registrars, as a group, seemed willing to 
make special efforts to increase minority registration, 
they pointed to inadequate available funds and to in­
sensitive city officials as being among the major stum­
bling blocks to reforms. 

Evening and Saturday registration hours would go a 
long way toward making the registration process avail­
able to large numbers of people now excluded from it. 
But when such hours are instituted it is usually for a 
very short time--several days or a week-and so 
poo rl y publicized that it offers no real answer to the 
problem. 

Another means of increasing citizen parti cipation is 
to use community organizations and minority individu­
als as deputy registrars. This seems a logical step that 
would br ing the electoral process closer to the commu­
nity at very low cost, since volunteers might be used. 
But two-fifths of the registrars polled indicated they 
would not use this approach. 

While offi cials are full y aware of the problem of 
inaccessible registration sites, an overwhelming major­
ity-three-fourths-do not intend to use mobile units. 

It is clea r then, that black voters face institutional 
barriers to voting that limit their ri ght to full partici­
pation in the political system. It is also clear that it 
will take a concentrated campaign to win the necessary 
legislative reforms and to sensitize State and local 
officials to the need for change. 

The time has come to move beyond the surface 
appearances of equal access to the political process 
and to recognize that the reality of reg istration proce­
dures and regulations have closed the doors of the 
political system to millions of Americans. ■ 
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"IN THE PUBLIC INTEREST, CONVENIENCE, AND NECESSITY"... 
THE BROADCASTING INDUSTRY MEETS THE PEOPLE 

by Everett C. Par/,:er 

For 7 days in :\'larch 196t. curi ous neighbors 
watched as 25 men and women filed in and out of a 
com fort able house on a tree-l ined street in Jackson , 
Mississippi. They could be seen, in the li ving room 
and on the patio , glued to televis ion sets for hours at a 
time, tak ing some kind of notes. 

It later turned out that the notes they were takin g 
mounted up to fill 12 cartons of monitoring reco rds of 
the week's program , meticulously kept, second by 
second . minute by minute, of both picture and sound , 
from 7 :00 a.m. until 1 :00 a.m. the next day. 

It was the opening gun of consumerism in broad­
casting which was to have far reaching results. 

The 25 Jackson volunteer were out to test the con­
tention of the Office of Communica tion of the United 
Church of Christ (CCC I that the broadcasting fa cili ­
ties of the communit y were not se rving blacks, who 
made up 4-5 percent of the ,·iewing audience. 

Like the Office of Commun icati on, the voluntee r 
monitors took seriously the assert ion that since the air­
waves are owned. under law, by the public, they ought 
to be used to se rve the publ ic- a ll of it. Jackson area 
blacks weren' t gett ing much ou t of their ownership. On 
the local TV sc reens they were either ignored alto­
gether or s in /l ied out in a biased and demeaning way. 

l n Ap ril l 96L on the basis of the volunteers' find­
in~s, the OIT1ce of Commu nication and Or. Aaron 
Henry and ReY. Robert L. T. Sm ith , representatives of 
the black communit y in Jackson concerning thi s issue, 
fil ed petiti ons with the Federal Communica tions Com­
mis ion I FCC l to deny license renewal to the two 
commercia l telev ision sta ti on in J ackson on gro unds 
of rac ia l d isc rimi nation. (Later. the case was narrowed 
to one station- WLBT- T .) 

Th e R ererend Dr. Parker is di rector of communication for 
th e United Church of Christ in N ew Y ork City. 

It was a shot hea rd around the world of broadcast­
ing. The ultim ate victory of the Office of Commun ica­
ti on, aft er 5 years in the courts battling the FCC every 
inch of the wa y, came when a .S. Court of Appeals 
o rd ered the Federa l Communica tions Commiss ion to 
vacate the WLBT license. The case et an historic 
precedent that gave a legal voi ce to the public in 
determining the serv ices they are to receive from local 
radio and telev ision stati ons. 

Who Makes 9roadcasting Policy ? 

In order to see the WLBT case in the proper 
perspective it is necessa ry to look at the elements 
which set the stage for it: an increasi ngly centralized 
and un responsive broadcastin g ind ustry with network 
control of virtually all programming, a steady deterio­
ration in public service, a growing emphasis on profits 
to the exclusion of "qualit y of life" values, and an 
ineffe cti ve Government regulatory agency. 

Three parti es are involved in the American system 
of broadcasting. The Federal Commun icat ions Com­

miss ion regulates th e broadcastin g industry and a 
broad a rra y of o ther forms of mass commun ication. Its 
seven members a re appointed by the President, wi th 
Senate consent , and serve 7 years . Second are the 
broadcaste rs, who are gra nt ed temporary 3-year li cen­
ses by the FCC to use the public's a irwaves on condi­
tion that the y serve the public interest. Third is the 
pub lic it self. 

One wo uld hope that th is impressive trium virate 
co ll ecti vely might have the imag ination and concern to 

achieve a system of broadca tin g that could entertain, 
educate, and vent il ate the American mind. Such, it 
need hardl y be pointed out, is not the case . 

The leg islators who formul a ted the Communications 
Act of 1934- had a fairly lofty vision of the potential of 
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broadcasting, see ing it as, among other things, a bril­
liant technological forum for exchanging ideas among 
the American people. Carefully written into their law 
was the provision that the broadcaster must operate 
his station " in the public interest , convenience, and 
necess it y." 

The FCC was set up to pass on the fitness of appli­
cants for broadcasting li censes, to assign frequencies 
and to police engineering standards, and to examine 
periodicall y- at license renewal time- the overall per­
formance of each licensee, particularly as to the qual­
ity of se rvice being rendered to the public. The Com­
munica tions Act specifi call y forbids censorship of pro­
gram content by the FCC. 

In spite of the intentions of Speaker Sam Rayburn 

and Senator Clarence Dill , the chief architects of the 
Communica ti ons Act, there has never been any seri ous 
effort e ither by the Congress or, espec iall y, the FCC to 
enforce the public interest provisions of the law. For 
more than 30 years the FCC has been handing down 
statemen ts of principles conce rning program service in 
the pub lic interest and has follow ed them with specific 
rule-making on such matters as commercializati on, edi­
toriali zing, a nd fairness in the trea tment of controver­
sial issues of public importance. Yet in all that time, 
the Federa l Communications Commission itself has 
neve r moved to deny license renewal to a station that 
has fl agra ntl y vio lated the public se rvice req uirements 
of the act. Only when ordered by the appellate court to 
do so-aft er the FCC staff and a majority of the 
Commiss ioners had ignored or brushed aside over­
whelming ev ide nce o f wrongdoing- did the Commis­

sion vaca te the WLBT license, the first such act ion 

eve r taken. 
As the court pointed out: 

W e cannot fail to note that the long history of 
complain.ts against W LBT beginning in 1955 had 
left the Commission virtually unmoved in th e sub­
sequ <' n.t renewal proceedings, and it seems not 
unlikely that th e 1964 renewal application. might 
well have been routinely granted except for the 
det ermined and sustained efforts of Appr/lan.ts at 
no small expense to themselves. 

It is the dollar sign that has marked the demise of 
most of the ea rl y dreams that broadcasting wou ld be a 
great pos iti ve force for improving the qualit y o f life in 

Ameri ca . 
The broadcast licensee is in business to make a 

profit. His re turn on investment is the highest of any 
Ameri can businessman. The responsibilit y to se rve the 

public interest is seldom of primary importance to him. 

His sole rule of operation is to get the largest possible 
audience, so that he can sell the most possible advertis­
ing at the highest possible price. Telev ision is particu­
larl y cul pable for sacrifi cing taste, creati vity, h onesty 
in adver ti sing, and public interest requirements to the 
pursuit of maximum profit. It is a dishearten ing come­
down from the dramatic moment d uring the first suc­
cess ful commercial demonstration of telev ision from 
the 1ew York World's Fa ir on Apr il 30, 1939, when 
the industr y's visionary Dav id Sarnoff decla red, " Tele­
vision is a creative force we must lea rn to utilize for 
the benefi t of all mankind." 

Thirty-three yea rs later, the most apparent creativity 
we see is by Alka-Selt zer. 

How to Protect the Public Interest 

The FCC has been almost totally ineffecti ve in coun­
terba lancing the broadcas ters' voracious appetite for 
profit s, and, until recentl y, the publi c did not know 
about its rights and responsibilities with respect to the 
operation of sta tions. But a gro wing num ber of citi­
zens a re becoming more a wa re and it is they who are 
beginning to pave the road to better broadcasting. 

Awareness and access might be call ed the twin by­
wo rds of the United Church of Christ Office of Com ­
municati on's brand of consumer ism in broadcasting. 
In 1964 the black communit y o f Jackson not onl y d id 
not have access to the airwaves it owned, it was not 

aware that it was entitl ed to such access . This igno­
rance of th e rights of the publ ic under the law is still 
widespread . It pa rticularl y handicaps minorit y groups 

wh o ma y lack information and opportunities more 
readily ava ilable to others. Yet, today, in fo rmed mi­
no rit y citi zens a re among the most success ful propo­
nents of the public's ri ghts in telev ision and rad io. 

Oddly enough, until the WLBT dec is ion, the public 
was in the curi ous situation of owning airwaves but 

hav ing no lega l voice in judg in g whether or not they 
were used effec ti vely. The public was in a pos1t1011 
ana logous to a man who owns a chain o f g roce ry 
stores but has nothing to say about the stock. 

Since that dec is ion, the UCC's Office of Communica­
ion, funded by the Ford Founda tion, has helped citi­
ze n g roups in mo re th an twoscore communiti es im­
prove the prog ra mming and employment practices of 
the ir loca l sta ti ons. The starting point of such acti on is 
a request to the Office fo r a id by a ci tizen group 

interested in improving the perform ance of one or 

mo re loca l broadcasting stati ons. Gro ups asking for 
aid a re advised to form a coa lition of individuals and 
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organizations th at 1s b roadly representative of the 

communitL 
The rn embers of th e coa lition th en meti cul ously ob­

se n ·e th e prog ramming of each sta ti on for 1 or 2 
1,·eeks, 1r hilc also stu ch in g empl oy ment poli c ies and 
practi ces . The On ice o f Co mmunica ti on furni shes tech­

ni ca l and lega l ach-i ce to th e c iti zen gro up, but does 
not seek to in0uence it s dec isions. If th e coali ti on 
determin es th at one o r more of the sta ti ons is de reli ct 

in it s prog ramming o r it s employ ment of minoriti es 
and 1rom en. sugges tions fo r irnp ro1·ement are compil ed 

and th e µroup engages in nego tiations wi th sta ti on 

ma nage ment. 1f th e man ageme nt refu ses to talk or if 
nel!o li ai ions break do1n1. the citi zen group may fil e a 
petiti on 1r ith th e FCC ca lling upon the Commission to 
den y rene1ra l of a stati on·s li cense. But such lega l 

act ion is a las t recourse. 
Th e param ount poli c1· o f th e O ffi ce of Communica­

ti on is to bring c iti ze n g roups and broadcaste rs to­
ge th er in an am icab le agreement ,rithout the necess it y 
o f fi ling petit ion_ to deny renewa l of stati on li censes. 

The prac ti ce is illus! rat ed b)' agreements reached las t 
~ummer 1rhen th e Coa liti on for a Free Flow of Infor­

mation. 1-; com111 unit1· g roups in Dall as- Ft. Worth . 

s ig ned co ntrac ts ,rith th e fn·e lead ing rad io and telev i­

sion sta ti ons ,rithout a pe titi on being filed . Better rep­
resent a ti on of minor ity g roups on th e air was guara n­

teed and 60 jobs 1rere made ava ilab le to blacks, Chica­
nos. and Ame ri can Indi ans. 

i\ea rh· all o f the agreemen t reach ed between b road ­

cas ters and citi ze ns have fo stered improved program 
se n ·ice not onl y for th e minori ty groups wh o brought 

th em about. hut for th e entire co mmunity. In T exa r­

kan a. Texas. bl ack o rga n iza ti ons not onl y nego ti a ted 
for and rece i1·ed fr om sta ti on KTA L- TV assurance of 

access to th e air and fair emplonnent pract ices, but 
th eY also arranged fo r KTAL to provide sen ·ices to 
th e 1rhit e communit,· th at had been unsuccess fulh· 

so uµ- ht by th e Texarkana Juni o r Chamber o f Com­
merce . 

In mo~ t co rn mun it ie th e c iti zen gro ups challenging 
loca l broadcasting sta ti ons represent a substanti al seg­
ment of th e pop ul ati on. l n so me cases. th ey represent a 

maj or it y. as in Pa radi _e and Conco rd. California, and 

in th e chall enge aga in t KPLO- TV and KELO- TV by 

the Indian tribes. ranchers, and farm ers of central 

Sou th Dakota . 

There a re th ose wh o cont end there is danger in 
what th ey ca ll "community cont rol" or the "regul ation 

by pri,·at e contract" of broadcastin g." The word "con­

trol ' ' is a misnomer. The publi c h as both a right and a 

responsibility to observe and judge the performance of 
broadcas tin g stati ons. and to express it s judgments 
a nd it s sen ·ice prefe rences to th e li censees and, if 

necessary, to th e FCC. Chie f Justi ce Warren E . 
Burge r, th en sen ·ing as an appell a te court jud ge, was 

clea r and ex pli cit about thi s in hi s \VLBT decision in 
1966: 

[E].1.p erience demonstrates consumers are· gener­

ally amon g the bi's/ v indicators of th e public in­

terest. In order to safeguard the public interest in 

broadcastin g, th erefor e, we hold that some 'aucli­

encc participation' must be allowed in license re-

11 e1rnl proceedin gs . 

Furthermore, such parti cipation is necessitated by 

th e failu re of th e Governmen t and the b roadcasting 
industry to do what th ey a re required to do by law. 

Man y of th e te rms of the ag reements rea ched between 

citi zen groups and broadcas ters are the very actions 
a lready required, but not enforced by the FCC at 
li cense renewal t ime. 

The desi rab ility of public partic ipa ti on in broadcast­

ing has bee n noted even by th e FCC itself. After the 

13 communit y gro ups in Texarkana . aided by the UCC 

O ffice o f Com munica ti on, negoti ated a 13-po int ag ree­
ment 1rilh KTAL- TV representati,·es, th e FCC hailed 

th e ac ti on, sayin g th at "coopera ti on a l th e community 

lel·el should proYe to be more effecti ve in improving 

loca l se rvice th an ,rnuld be the imposi ti on of strict 
guid elines by the Commiss ion." 

And Chie f Justi ce Burge r, in th e WLBT decision, 
sa id th a t thi s i\ ati on has "a national tradition that 

publi c response is th e m ost reli able test of ideas and 

performance. . . . [W] e have tradi tionall y depended 
on thi s public reacti on ra ther th an on some form of 

p; o1·e rnmenl supervi sion or censorship meclrnnism." 

Why Citizen Action? 

Acti on by communit y gro ups on the local level can 

help fos ter three concepts of bett er broadcastin g wh ich 
at present enj oy. a t best, a minor role on the Nation's 
a irn·aves- di1·e rsit y, loca li sm, and balance in dealing 
with news and contro ve rsial issues. 

Th e CCC Office of Communi cati on conducts its cam­

pa ign fo r improving publi c servi ce in broadcasting on 
three fr on ts. One is with the FCC it self. F or exam ple, 

in 1967 th e Office of Communica ti on , suppo rted by 

numero us civil ri ghts and church organizations, peti-

'' See " Broadcast Regulation by Private Cont ract," by 
Ri chard W. J encks, Pres ident of CBS/ Broadcast Group, Civil 
Rights Diges t, Spring 1971 (Vol. 4, o. 2 ) . 

OCT OB ER 1972 9 



.

ti oned the FCC to iss ue a rule which wo uld require 

broad casters to foll ow fair empl oy ment practices in 

s taffin g radio a nd televi s io n stati ons. In 1969 th e Com­

miss io n did estab li sh th e rule. Enforcement o f its 

directi ve is another matte r, howeve r, but a t least the 

rule is on the books, and the public is now free to 

fo rce FCC action . 

A seco nd fr ont is workin g with local rep resentative 

comm unit y g roups to negotiate with their broadcas ting 

stations for bett e r prog rammin g a nd fair e mpl oy ment 

practi ces. A third is bein g initiated in th e fi eld o f 

cable te lev is ion in hopes th a t th e mi stakes of ove r-th e­

air te lev is ion ma y not be repea ted and that th e int e r­

ests of m a n y publi cs will be truly represented in cable 

TV. 
Community battles waged and won on these three 

fronts are well -m a rked in th e annals o f broadcasting . 

In each ga ins have been mad e whi ch break g round for 

the next. 

First, o f course, is th e trail-blazing WLBT case. In 

th e inte rim until th e FCC g rants a new license for the 

ta l ion . \VLBT is be ing opera ted b y Communications 

Improvement. Inc., an integ rated , nonprofit communit y 

gro up which h as a lread y brought about s ig nifi cant 

cha nges in prog ramming benefi c ia l to the entire J ack­

son a rea . This spring wh en William H. Dild ay, Jr. was 

na med gene ral ma nage r o f th e sta ti on , he was th e firs t 

black appo int ed to th e top post in a U.S. televis io n 

sta t ion. 

It is unusua l fo r a c itizen g roup to seek ope ra ti on o f 

a sta t ion eve n on an int e rim bas is. Communica ti ons 

lm pro \·ement , Inc . did so because it s memb ers wi shed 

to p rov ide J ackso n viewe rs \r ith in1p ro \ ecl teleYi s io n 

se rv ice- a t no pro fit to themselves- du ri ng th e years 

whi ch ma \· be required fo r th e FCC to selec t a ne w 

pe rm a nent licensee fo r th e sta ti on. 

Foll o wing W I.RT ca me th e KTAL. T ex arkana case. 

whi ch broke it s o wn hi s to ri c µ: ro und. Compla int s co n­

ce rnin g th e s tation·s sc n ·ice had been brou ght to th e 

Offi ce o f Comm uni ca tion O)' church leade rs in Texa r­

kan a with urgent ap pea l fo r help . The entire commu­

nit y was co nce rn ed ove r th e fa ct th a t KTAL had 

mo \"(:- d it s ma in studi os a nd o fli ces to Shreve po rt , 

Lo ui s ia na. 70 mil es awa y. he!'ausc Shre \·c po rt is a 

bigge r ma rk et a rea . Bl acks ('o mpl a ined th a t KTAL ig­

no red th em a lt ogethe r. 

The T exa rk a na Juni o r Chambe r o f Co mm erce h ad 

fil ed a peti ti on with th e FCC to den y li cense renewa l 

to KT AL, but had bee n pe rsuad ed not to pursue th e 

fi g ht. A gro up o f black leaders, jo ined O) ~ome whit es. 

fil ed a petiti on with th e FCC to den y li ce nse rcne \\ a l 

with th e help o f th e Office o f Communica tion , and 

s tu ck \1·ith it. 

Th e petiti on. po intin µ: o ut th a t o ne-third o f th e pop­

ul a ti on in th e \ ie \rin g a rea is bl ac k. charged that 

l( 'L\ I. ne\'Cr co nsult ed any b roadh- represcn ta ti\·e 

black leade rship co nce rnin µ: th e ir tas tes. needs. a nd 

desires . The bl acks cha rged th a t th e stati on rarely. if 

C\ Cr. prese nt ed public se n ·ice ann o uncemenL fo r bl ack 

o r int c/! ra ted µ:ro ups a nd that bl ack pe r_ ons \r e re 

rareh. if cYe r. prese nted 0 11 loca l publi c afla ir p ro­

;!rams. 

A uniqu r fl'a ture o f th e se ttl em en t the co mmun it y 

/! roups e \·r ntualh· rrachcd 11"ith KTAL 11' ,L that th e 

a/! ree111 cnt s 0 11 m o re balancrd propra rmn in g: a nd fa ir 

emplo yment ll"C re ac tu a lly writt en into th e ,- ta li on 's 

li cense rene\l"al a ppli ca ti o n, whi ch gave rea l tee th to 

th e pad an d . c t a \·,du ahl e precedent for future c itizen 

;:: ro ups. S ince sr ttl r ment th e black gro ups ha \·e ex­

prr"sed sa ti s fac ti on 11"ith th e effo rt s o f th e sta ti on to 

de \ e lop ne11" prog ra ms to se n·e a ll its vi ewe r . 

The samr case madr hi sto ry. too. in a co urt dec is ion 

ex pt>ctcd to ha vr a far-reacl1in µ: e ffec t o n th e publi c 

i11t err" t la \1 111 0 \·ement and it s ab ilit y to fi na nce its 

la ws uit ~. 

Af trr reachin g a se ttl ement \l'it h th e black gro ups, 

l(T r\ l, vo lunt a rih· ag reed to re imbu rse th e loca l rn m­

mittce and th e Ofli ce of Co 111mun ica ti on for th e ir out­

o f-p oc ket rns ts. The FCC. ho ll'e \·e r, whil e approv ing 

th e se ttle me nt reac hed . rdu scd to app rove th e re irn­

hurscment 0 11 /! ro und s th a t s uc.h a prrced ent wo uld not 

adrn nce th e publi c int e rest and co ul d fo ste r a rash o f 

ac ti o n~ hi" publi c int e res t g roups jw, t for the m oney 

the \· rn uld make. S tron /! di "scnt s abl y defendinµ: th e 

ri ;!ht o f publi c /! roups to reco \·er expenses 1,·e re fil ed 

hY FCC Cha irman Dean BurC' h and Comm i s ioners 

Kr nn eth Cox and i\ icholas J ohn o n. 

lnt ere. tin ::d y. the Communicati ons Act o f 193 1- ex­

pli c itl y pe rmit s s uch reimbursements in case be tll'ccn 

,·0 111pe tin /! hroadcaqe rs. Ofte n a b u )·-o fT o f a co mpeti­

to r costs a broadcas te r hundreds of th ousands o f d ol­

lars. Th r FCC J1 as a l1,a\ s rou t inch · appro \·cd s uch 

dea ls with o ut holdin /! the required hearin;!S . The re­

q11 c:s tccl re imhur, e111C'nt in th e KT:\L ca_e wa - . l.S.000. 

\'\'h r n th e l "CC Oflil'c o f Commu ni ca t ion appea led 

the FCC dec is ion to th e t ·.s. Co urt o f Appeals . th e 

Depa rtm ent o f Jus tice ent e red th e ca.eon th e s ide o f 

th e f'hurf'h aµ:c nC\'. in oppos iti o n to th e FCC. 

In a n un a nim ous der is ion re\·e rs in g th e FCC rulin ;!. 

Chief Jud µ: ,· David L. l{azel on o f th e Court o f Appea ls 

for th e lfo tri c t o f Co lumbia called th e KT ·\l. case " a 

co mpc llin ;; exa mple o f th e ob\·io us benefi ts to th e 
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public inte rest" th at ca n result fr om fir st filin g a ch al­
lenge, th en nego tiating, settling the compl a int , and 

withd ra win g th e cha llenge. 

In recent yea rs, th e judge wro te, " th e co ncept that 

publi c par t icipa tion in dec isions ' '" hi ch involve th e 
publi c int e rest is nol onl y va luab le but indispensable 

has ga ined inc reasing support. " 

" When such substant ial results have been achi eved . 

as in this case ," the co urt decla red, " vo lunta ry reim­

bursement 1,·hi ch ob,·io usly fa c ilit a tes and encourages 

th e pa rti c ipa ti on o f gro ups like the church in subse­

q uent p roct>rd in g" is entirely consonant with th e 

publi c int e rest. " 

T he upshot o f the dec is ion is th at it makes it eco­

nomi ra lh-. a 11·e ll as lel,!a llr . poss ib le fo r pu blic int er­

est g ro ups to de fend c itizen r ight s. A c iti zen ~ro up 

with lim ited fun ding can ta ckle it s parti cu la r publi c 

inte rest c: au~e with th e k11 01d edge th at a ft e r an ag ree­

ment has been reached . it ma y be Yolunl a ril y re im­

bursed fo r it s expense by a broaclcastin; stat io n, 

publi c uti lity. o r othe r re; ula ted ind ustr y. 

Protecting the T op 50 Marke ts 

In a class ic example o f David an d Goli a th , th e Offi ce 

of Communicati on a nd the Citi zens Co mmunicat ion 

Center o f \\ ·ash ing lon. D.C. recently h elped :Vlex ican 

Ame r ica n l!ro up in five c it ies cha llenge two of th e 

countr y's biggest co rporat ions. fo rc ing them to adhe re 

to th e FCC s ex istin g. but un enfo rced , ' ' top 50 ma rk et" 

poli cy whi ch limit own ersh ip in the biggest ma rket 

a rea, lo t1\" o \ ' HF stat ions and one U HF stati on. 

:McGra w-I fill. Inc. had con trac ted lo b uy the fi ve 

lele,·is ion sla l ions li censed to Time-Life, Inc. : 

K E RO- TV. Ba ker. fi eld. and KOGO- T\' , San Diego . 

Ca li fo rnia: K LZ- T \ ' . Dem·e r. Colo ra do : WOO D- TV. 

Gra nd Rap ids. \ li chigan: a nd \r FB \1- TV. Ind ia na po­

li s. Ind ia na . The th ree la tt er ·iti es a re in the lop 50 
ma rkets . 

Chi ca no g roups in each of the fi,·e c iti es fil ed peti­

t ions with th e FCC oppo ing sa le o f the stati ons by 
T ime-Li fe lo \ lcGraw -Hill on the g round th at th e 

bl ock tra ns fe r wo uld ,·io la te FCC polin and pe rpetu­

at e monopoh · 01rner hip o f teleri s ion li censes. The pe­

t iti ons a lso charged tha t proposed prog ram min g and 

emplonnenl po li c ies of \ lcG ra w-Hill we re inadeq ua te 

lo se rve the int e rest of m inori t ies and th e publi c 

ge ne ra ll y . 

In th e o ut-o f-co urt sett leme nt '.\ lcG ra w-Hill ag reed to 

purchase four in tead of fi 1·e televis ion sta ti ons from 

Time-Life, Inc., to guara ntee 15 pe rcent minority em-

ploy menl , and to set up nation al and local minority 

council s lo advise on programming. 
The compan y will establi sh a training program for 

mino rit y people and will " select and provide training 

each yea r for three mino rit y pe rsons in each of the 

three la rge r markets and two minorit y persons in Bak­

e rsfi eld ." 

What of the Future? 

Inc reased citi zen interest an d citi zen pa rtic ipa tion in 

b roa dcasting is es enti al to the health of telev ision and 

rad io and to th e ma intena nce of an informed public. 

Just as a communit y is concerned with the qua lity of 

ed ucati on th at is offered in it s schools, th e qu ality of 

po lice and fire pro tecti on , the hea lth ca re availa ble in 

its hosp it a ls, so sh oul d it co ncern it elf wit h the televi­

s ion a nd rad io fa re th at is se n ·ecl in to it s homes. 

Broadcastin g cann ot be ex pected to fun cti on fo r th e 

bette rm ent o f p riva te and public life unless there is 

,·ig ila nce on th e pa rt 0f th e public and active pa rtici­

pa l ion in establi shin g th e polici es standa rds, and prac­

ti ces o f the sta ti ons and netw orks. 

Read ers wh o want deta il ed informati on ab out 

c iti zen ri ghts in broadca ti ng a nd how to act for 

impro \·emenl o f services in telev ision. rad io, and 

cabl e te levision ma y write to the O :Tice of Com-

1iuni ca t ion. C nit ed Church of Christ. 289 P a rk 

rh enue So uth . Ne 11· York , N.Y . 10010 for these 

pamphl ets I one copy free ) : 

Guide to Ci ti:.en A ct ion in Radio and Television 
/I on· to Pro tect Citi:en R ights 111 Telev ision and 

Radio 
Racial Justice in Broadcasting 
A S hort Co urse in Cable 

Broadcaste rs must expect to see. hear and lo pa y 

a tt enti on to mo re people in the future than they have 

111 the past. J\ s Chi e f J ust ice Burge r has po inted out : 

A fter nearly fi ve decades of operat ion the broad­
cast industrr do es not seem to have grasped the 
sim pie f acl thut a hroadca t license is a public 

tru st subject to termin ation for breach of duty. 

Broadcaste rs a re not likely lo ha ,·e an easy ti me in 

th e days ahead. unless they wi ll aban don their insuf­

ferable smu gne~s and pav heed to the causes of the 

mountin g di ssa ti s fac ti on wi th televi ion and rad io th at 

is tr igge r ing agg ress ive acti on aga inst broadcasting. 

The people. now more and more beg inni ng to under­

stand the ir ri ghts 111 broadcasti ng, will n ot be 
quiescent. ■ 
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SCHOOL FINANCE REFORM: THE ROLE OF THE COURTS 
by R. tephen Brou;nine and Anthony ] . Mo rley 

Thi \' a tion has entered a c riti ca l pe riod rega rd ing 

th e fi nanc ing o f its pub lic schoo ls, a pe ri od ma rked b y 

a complex p re lude a nd in di ca ti on th at no fea s ible 

olut ion II ill co me easil y. O ne thing is ce rt a in. how• 

e,·e r : th e iss ue will be reso h·ed chi e 0y in th e S ta te 

legi.la tu re - und e r the wa tchful eye o f th e co urts. The 

futu re is un ce r ta in but a close a nal ysis o f past events 

will cla rify the reasons fo r th e present dil emm a a nd 

th e mo ,·ement fo r schoo l fin ance re fo rrn. 

I{ [erred to as th e adf' quacy prob lem a nd th e equity 

problem. th e tw o bas ic fac to rs in th e c ur rent schoo l 

crisi;; are c losc h · int e rwoYen: th e re i not eno u;rh 

mone, for the :,choo ls. a t lea t not a much as th e 

ed uca tors say i~ required: a nd 1,ha t mone )· th ere is is 

nei ther rai _ed no r d istributed fa irl y. a t lea, t not fa irly 

enou~h to sati ,f, so me ro urls. 

Obvio us ly. in te rm o f tradi ti o nal Am erica n values. 

the eq u il) pro ble m is th e rn o re se riou s t.hi s country 

ca n make d o with less mon ey : it cann ot make d o with 

le. s ju. li ce. In rea lit y. ho we,·e r. th e t11 0 p ro blems ag· 

grava te eac h o th e r. \'\'h en mo ney is ho rt, unfa ir way 

o f rais in ~ a nd , pendin g it seem e,·en mo re o fTens iYe 

th a n in times o f plenty. Yet. prac t ica ll y spea kin g . it 

ta kes ne w mo ney to redress o ld inequiti es. Thus we a re 

co nf ro n ted 11it h a dil emm a : ho w to prc)\·ide ne w 

mo ne ,· for equit a bl e sc ho ol financ e, wh en th ere is a l­

read y too littl e exi - tin ;r mo 11 ey fo r ad equa te sd1 oo l 

fin a n e. 

H. St,·phen Brown inl! i, an a11 ,,rrH·y with the l.awy,·rs' 
Cornrnitt, ·r· For Ci, il Hi l! ht , l ' nd er I.aw in Wa,hi nl! ttJn. D.C:. 
,\ ntl1u rn \l orli ·~ j ... rlu· din ·d or uf a n alt1 ·rr1 a lt · l1iµh -.. c li ool in 

the .\l in11c.1pol i- Exp..rin1<·11 ta l 'd1oob Prog ram. 

Inadeq uacy in School Funding 

At the root of the fi sca l inadequacy prob lem is the 

fac t th a t choo l expenditu res have been g rowing much 

fa s te r than the econo my as a wh ole, a nd tha t th e refore 

schoo l co t have begun to o utst rip the a bili ty of t radi-

1iona l tax es to cover th em. Between 19.J.9 a nd 1967 
sc hool cost rose a t a n a nnu a l rate o f 9 .8 pe rcent. In 

th e am c pe riod the year ly increa e in the g ro na­

ti o na l p ro du ct was on ly 6.4 pe rce nt. T o m ake up the 

cliffrre nce publi c schoo l spendin g h a d to a b orb a 

steeply inc reas in g propo rti on o f the gro s nationa l 

prod uct - fr om 2. ~ pe rcent in 1919 to 4 percent in 
1967. 

\l ea~ urin g th e cos t-clim b for chool again t o-ro wth 

in perso na l inco me te ll s the sa me to ry : expenditure 

pe r pupil g rew nea rl y three ti me a fa t a inco me pe r 

c il ize n. Thne fore. ta xpaye rs have ha d to try harde r, 

in c-r a~ in ;r S tate a nd loca l sc hoo l revenu es fro m 4 per­

ce nt o f pe rso nal inco me in 1961 to k9 percen t 10 
)·ea r. la te r. 

During mos t of th e 1960' taxpayer paid thee 

hi ~h cr taxc;; with onl y th e normal g ru mbli ng th at 

soc ia l cu tom di cta tes . A fte r a ll. choo l were a " good 

thin/' in an y communit y. th e co unt f) wa prospero us, 

and who co uld rea ll y obj ec t to new b uildin gs for ex­

panded enro ll ment o r be tt e r a la ri s for und erpa id 

teac hers? But wi th the co ming o f the 19- 0' thi 

happ y pi cture began to chan ge dra ti call y. 

Fo r one thin g. the re we re ig n o f a tr ik ing hift in 

pub li c a ttitude to ward th e schoo l . Optim ism abo ut 
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the ir fin e work was o ften und ermined by di sappointing 

res ults, appalling dropout rates, and documented 

cha rges th at many hi gh sch oo l s tuden ts co uld barely 

read. The image of th e American schoo l as a place of 

o rde r and industr y. transmitting a stable culture, was 

challenged b y repo rts o f "student unrest," rej ecting 

traditi onal va lues ra th er th an lea rnin g them. Rever­

ence for educa to rs as dedi ca ted profess ional s suffe red 

fr o111 suspic ion th at teachers we re becomin g one more 

pressure /! roup with a hand on th e publi c purse. As­

suran ce th a t schoo ls were in ul a ted from contro\·e rsy 

and animos it y was shaken by th e discove ry that they 

could beco me focal po ints for b itte r co nt ention O\"er 

race, cla~s. mora lit y. and eve n fo re ign poli cy . 

These shifts o f a ttit ude were not unifo rm or cons ist­

ent but th ey began to add up. T hey h elped erode the 

ea rlie r ass umpti on th at wh at the schools say they need, 

th e taxpayer shoul d provide. 

Anoth e r problem_ less phi loso phical, was th at 

schools fa ced st ron g co mpeti ti on fo r the local tax dol­

lar. Espec ia ll y in large c iti es and metropolitan ce nte rs, 

the costs of oth e r public se n ·ices we re al so sky ro cket­

ing. Welfa re, pol ice an d fire men. hospital s. sanit ati on, 

and public tra nsit we re all a t least as indi spensable as 

schools in the que t for urban survival. and all could 

persuas ively press th eir cla ims. 

T o pa y fo r th ose local cla im , bo th Sta te and local 

taxes had to increase, whi ch th ey steadily did. State 

support co uld co me from rnry ing mixes of income and 

sa les ta xes . the form e r usua ll y ll"ithheld by employe rs. 

the latter paid in hu ndred of deceptively small and 
seeming ly painless installme nt . At the local level, ho 11·­

ever, there had to be al mo t total reli ance on th e 

property tax , whi ch rent ers co uld feel with eve ry in­

crease, and which homeowne rs co uld see in stark three 

o r four fi gure totals on the ir annua l mortgage sta te­

ments. l\i nety perce nt o f school dis tricts levy th e ir 

ow11 taxes, a nd in th ose whi ch do not th e proporti on 

of Lota! propert y tax whi ch goes fo r school~ is usua ll y 

cl<:arl y stated. In other words . unlik e th e costs o f 

b ombe rs o r crop supports or new streetlight s, the re 
was no th ing in visib le abo ut th e priceta g on education. 

l\ot surpris ingh ·. the gro win g res istance to hi gh 

taxes has fo cused on parti cular obj ecti on to school 

ta ~cs. Feelings of taxpayer revolt have been effec ti vely 

exp ressed in the numero us loca l referend a whi ch must 

be held to approve cowtruction bond issues a nd even 

ope ra ting budgets. The re ul ts a re clea r a nd sobering. 

In case afte r case vot er im ply refu se to allow school 

budgets to ri se any hi gher. Later fi gures sh ow tha t in 

fi sca l 1971 fewe r th an ha lf [46.7 percent] o f th e sch ool 
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co nstruction bond issues in the country won approval 

a t the polls-down from 89 pe rcent in 1960 and 75 

pe rcent in 1965. Schools have suffe red in the area of 

ope ratin g budgets as we ll , espec ia ll y in urban centers 

such as Detroit , Los Angeles, and Cincinnati , where 

teache rs have been laid off, class sizes increased, 

schoo l tim e curtailed , o r ex periment al programs 

dropped. The day of easy mone y for publi c education 

is s impl y a da y o f the past. 

Inequity in School Funding 

If belt-ti ghtenin g we re all that was in volved , the 

c ri es o f "cr isis" in school fin ance mi ght well be taken 

with a g rain of sa lt. lt might even be a rgued that a 

spell of stringency would be hea lth y in educa ti on, co m­

pe lling educa to rs to pa y a tten ti on to esse ntial priorities 

and effic ient manage ment a ft er a decade of getting 

wh a teve r th ey asked. C nfo rtun a tely the matte r is not 

th at s imple. Anothe r q uesti on has been ra ised, more 

fund ament a l and of e1·en g rea ter practi ca l conseq uence 

th an th e generos it y o r skimpine s of chool budgets in 

;.:e ne ra l. It is th e q uesti on o f eq uit y. '\'\' hen public 

re1·enu e is ra ised fo r the cho ols. i it ra ised fairl y ? 

And wh en publi c money is sha red among the sch oo ls, 

is it sha red fairly ? These q ues ti ons have been increas­

ing ly b ro ught be fo re th e co urt ~ th roughout the past 4 
) ea rs. 

III STORY OF THE SC HOOL FINANCE 
LITIGATION }1O\"E:UE~T 

T he ex act o ri g ins o f th e cu rrent choo l fin a nce liti­

;!:Hti on 111 0 \" ement are ha rd to pinpo int. ln 1965 Dr. 

Arthur ,ri . e·s emina l ar ticl e prese nted an appea ling 

ana log1· bet11" ee n th f' ineq ualiti es inhe rent in a Stat e's 

rn a lappo rti oncd leg islature a nd the d i_par iti es in pupil 

cxpend itu rr;. a ni on/! selected sc hoo l distri ts.* A year 

o r so late r Professo r H aro ld l lo ro11 itz pub li shed hi s 

prornca ti\·e la11· reYi e11" article th a t outlin ed ce rtain 

co nstituti ona l th eo ri es whi ch co uld be u ed to cha l­
lc11 ~e sc hoo l finan ce ineq uiti es. ** At abo ut th e same 

tim e Judµe J. Skell y \V r ight. in a Fede ra l co urt deci­

s io n. o rd e red th e Distri ct o f Columbia chool adminis­

trati on to equalize pe r pupil expenditures among the 

Washi111,!t on. D. C. public choo ls . All o f the e had tw o 

• \Vi , ,. , A. E.. " Is Den ial of Equa l Ed ucatio n Opportunity 
Con, lituti onaJ ·> .·· X III Admini stra tor - l\" o tebook, No. 6 ( Uni ve r­

sit y o f Cl,ica)!O. Fe brua ry 1965). 
'' • Horo wi1z, Harold , •• nscpa rate Bu t nequa l- The Emerg-

ing Fou rt c-e nli , Ame ndme nt Iss ue in Public Educa t ion," UC L A 
La w Rn iew, 15:787 (]968 ) . 
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point s in co mm on: first, th ey were co nce rned with the 

lack of educa ti onal resou rces available to poo r schoo l 

children; and , second. th ey sug/!es ted wa ys in which 

co urts co uld co rrect th ese inequities.* 

It sho uld co me as no surpri se, then , to lea rn th a t th e 

firs t la 1,suit dea ling with sc hoo l fin a nce re fo rms. whi ch 

\\·as fil ed in February 1968, concentrat ed on b oth these 

areas . The uit , Th e Detroit Board of Edu cation v. 

Mich igan, ** co mplained th a t poor schoo l children in 

Detro it lacked th e qualit y of ed ucational reso urces 

ava il ab le to wea lthie r suburba n sch ool children. The 

plaintiff req ues ted th e co urt to re<Juire th e S ta te o f 

~Vlichigan to deve lop a more equita ble s ,·stem fo r 

fin a ncing it s publi c schoo ls. 

Be fore th e Detroit case had /!O ne verr far. it s bas ic 

concepts were borrowed a nd emplo yed in a s imilar 

suit , Mcinnis ,·. S hapiro, fil ed in June 1968 in Federa l 

co urt in Illino is. The Mcinnis plaintifTs we re also co n­

ce rned abo ut th e edu ca ti o nal plight o f poo r children. 

It wa th e ir beli ef th a t a ny S ta te sys tem o f fundin g 

schoo ls th a t did not pro1·ide compensatory educa ti o n 

for ed uea ti ona ll r di sadvantaged children was un cons ti­

tuti ona l under th e Equal Protecti on Clause o f th e l •lth 

Amendmen t to th e t ·.s. Constituti on. This a ll ega ti on 

ha s ince become known as th e "edu catio nal needs 

theory' whi ch wo uld require S ta tes to fund educa ti on 

o n th e bas is o f th e indi,·idual needs o f stu dent s.*"* 

The Mcinn is suit was d ea lt with in short o rd e r_ 

when the court di smi ssed th e compla int o f th e poor 

school ch ildren with th e pronou ncemen t th a t an "ed u­

ca ti onal need. ·· sta nd a rd - a lthoug h perhaps a 1rorth y 

guide for leg i:'la ti ve po li c rn1 ake rs is an ur111 orkahlP 

di rec t ive for co urt s. The court· ;; a ttitud e toward pla in­

tifTs· c la ims is co ntained in th e fo ll owin g passage fr om 

an earl ier L S.. upreme Cou rt opini on whi ch it 

qu oted : 

To be able to /ind fault with a Ian· is 110! lo 
demonstrate its in ua!idit y. It may seem unju st and 
oppressiz•e . yct be f rec from judicial int er/Nence. 

Th e problem s of government are practical ones 
and may just i/)', if th ey do not reqwre rough 

* /l ob on 1·. Hansen. 269 F. S upp. 401 I D.D. C. 1%71, 

a llirr11nl ,ul, nom . . muck 1·. llol,son, 408 F. 2d 175 rD. C:. Cir. 

19(/ ) 1. /l o/,;on 1·. l lans,· 11 , .327 F. S upp. 84--1 r D.D.C 19711 . 

•• Th e /Joard of fd11rn tiu11 of th e School Distri ct oj /)etroit. 
et al. 1·. The Stat e of .\l ichii:an. C<'nera l Civil :--o. 103:li2 I Cir. 

Ct. Wa yn,• (.,unty. .\li chi ;:an, fi l,·d Frh. 2. 19681 . Th" mm­
pl a int wa , di,mi,,l'd for la('k o f pros<'('U tion in 19(,') ; howcrn. 

in earli .\l a rch 19,2, it 11as rdi l,·d by th r Det roit Sc hoo l Boa rd. 

• • • Coons. J. E.. Cl urll'. W. 11. , & S u~a rrna n. S. IL Primte 
Wealth & l'u/,lic £d11ca tio11 , Camhridg;c : Ha r va rd IJ ni, c rs it ) 

Prl'SS, pp. 3 11 - 3 15 (1971) . 

accommodations- illogical, it may be, and un­
scientific . 
Me re errors of government are not subject to our 

judicial rev iew. It is only its palpa bly arbitrary 
exercises which ca n be declared vo id under th e 
Fourleenth Amendment . (Metropolis Th eatre Co. 
v. City of Chicago , 228 U.S. 61 , 69-70. I* 

An appeal to the C. S. S upreme Court brought no 

rel ie f to the plaintiffs, for th e High Court summa r il y 

agreed with the lowe r co urt 's d ec is ion. "* 

A second nail in th e coffin of school fin an ce reform 

11·as driven by a noth er three-judge Federal co urt in th e 

case o f Burruss v. Wilkerson. In thi case, wh ich cha l­

lenged th e meth ods of fundin g publi c schoo ls in V ir­

g ini a . plaintiffs charged th a t th e S ta te was constitu­

ti ona lly obli gated to provide equa l educa ti onal oppo r­

tunit y. They al so claimed that Virg ini a had viola ted 

this ob li ga ti on b y fundin g schoo ls at va tl y different 

pe r pupil ex penditure rates, whi ch had no appa rent 

rela ti on~hip to th e edu ca ti ona l needs of the tudents. 

The lower co urt in Burruss recognized th e inequ iti es 

co mplained o f by the Virg ini a school children , bu t­

like th e lowe r co urt in Mcinnis- findin g no '•j ud ic ially 

mana"'eable s ta ndard " upon which to g rant re li ef, dis­

mi ssed the case .*** On a ppea l to the upreme Court. 

th e lo we r court's di smi ssal was summaril y af­
firm ed .** ** 

SERRANO V. PRIEST-A TUR I 'G POI 'T 

Thus. by mid-1970, the school fin a nce reform move­

ment. whi ch had beg un to generate so much energy 

durin g the la tt e r ha lf of th e 1960's. appeared to have 

suffered an early d emi se. The s tultifying: effect of th e 

Mcinnis a nd /Jurrn ss dec is ions wa readily obsen·ab le 

a111 ong th e dozen o r so sc hool finan ce ca es pendi ng al 

th a t time throu g ho ut th e countr y. Some were dismi _ ed 

with th e co urt s re ly in g on th e lllinoi and ·irgrn1 a 

d ec is ions . O th ers we re di s mi ssed ,·oluntar il y b,· the 

p la intifTs, a pparentl y in the beli e f that the Supreme 

Co urt had fo rec lo,ed th e iss ue. St ill other- hung on , 

see min g ly be li ev in g th at effective relief was s till po si ­

bl e. 

The hope ex prc~sed b y th ose th a t hun g o n wa not 

in ,·a in. Indeed. th e ea rl) d e fea ts- or threat of de fea ts 

- for the sc hoo l finan ce movement had eau ed three 

lega l sc ho la r . Coons . Clune . and S ugarm a n, to concen-

• t/c/ 1111is r'. Shapiro. 29.'l F. S upp. 327, 33 (~.D. I ll. 196S) . 

•• \J ,-! 1111is r. 01;:ilrie, ;l9,l 11. S . .3:l2 11969 ) . 

•• • /lurruss r. IT1ilkc-rso11 , 301 F. upp . t2:l7 nV.D. Va. 
1% 1)1. 

•• • • Burru ss 1·. Wilk erson, 397 l . +I ( 1970 ) . 
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trate th eir resea rch effort s on th e development of a 

co nstitutiona l theo ry th a t would be both more compre­

hensible and more manageable in a judic ial con­
tex t. * Out of this resea rch effort emerged their pro­

posed co nstituti ona l stand ard-"fi scal neutralit y." 

According to their reading of the Eq ual Protecti on 

Cla use o f th e 1--1-th Ame ndment . States in estab li shing 

finan c ing systems for providing publi c ed uca ti on must 

be fi sca ll y neutral. Or, in the ir wo rd s. th e " qu alit\· of 

publi c educa ti on ma y no t be a fun ction of 11"ealth. 

othe r th an th e wea lth o f th e S tat e as a whole." 

The prob lem conf ron ted by the stand a rd of fi sca l 

neutralit y is the co nditi on now ex isting in 49 States in 

which schoo l di stri ct , fund ed partly b y local property 

taxes, have widely differing tax bases ava il able for 

s tud ent s' expenditures. Thus, wea ltl1 y school di stric ts 

can ra ise sum so huge th a t poor di stri cts, e \·en al 

dramatica ll y higher tax lev ies, ca n neve r h ope to equal 

them. 

The fi sca l neutrality theo ry asserts that State 

fin anced publi c ed uca ti on must be based on th e collec­

ti ve wealth o f the S tat e and not on the vastl y unequal 

tax bases o f schoo l di tri cts. Th is "collecti ve wealth " 

or "co llec tive po\·e rt y" standard ( th a t is. rich or poo r 

schoo l di s tri cts. a - measured by the prope rt y tax base 

pe r pup il I is quit e different from th e standard o f per­

so nal " ·ea lth and per_ona l po \·e rty that sta rted th e 

schoo l finan ce reform movement in th e ea rh· months of 

1068. l The s ignifi cance of th is difference will become 

mo re apparent as the lega l th eo ri es o f the various 

cases a re explo red ) . 

The use fuln es of the Coons. Clune, and Suga rman 

anah ·sis was apparen t to many att orneys who had 

sc hoo l fi nan ce chall enges pending in th e co urt s when 

the Illino is and Virg in ia cases were dec ided adversely. 

In Califo rni a. th e a tt o rne \·s in Serran o v. Priest 

adopt ed th e principle of fi sca l ne utra lity in arguin g 

th e ir case. and th is was th e pr inciple th e Ca lifo rni a 

S upreme Court ann oun ced in rul ing th at the Serran o 

plai ntiffs had sta ted a claim t whi ch th ey have yet to 
prove in th e tri al court below I th at cha llenged th e 
co nstituti ona lit\· of th e Califo rnia system for fundin g 

pub! ic schoo ls. " * In the wo rds of the cou rt: 

W e ha ve determin ed th at [the California] funcl­
in[! schem e i11 viclio11 sly discriminates against th e 

poo r because it makes th e quality o f a child's 

• Coons. J. E .. Clun e. W. H., S uga rman. ~- 0. , " Educa-
tiona l Opportunit y: A Workab le Test for Sta te Financial 

tructurcs." Cali fornia Law R el'iew 57 :305 (April 1969). 

•• Serrano L Priest , 5 Ca l. 3d 584. 487 P. 2d 1241 (1971) . 

education a fun ction of the wealth of his parents 

and neighbors. 

The lang uage of thi s dec ision has been echoed and 

er.1 bell:s~ed in subsequent favorable decisions in Min­
nesota . Texas, Arizona, and New J ersey .* Of these, 

t c Texas dec isi on, Rodriguez v. San Antonio lnde­

pe11 de11t School District, is perhaps the most significant 

s ince it will be the first post-Serrano case lo be de­

c ided by the U .S . S upreme Court. However, at this 

poin t it may be more use ful to discuss generally the 

ra nge of school finan ce cases now pend ing throughout 

the country. 

As of July 1, 1972 there were mo re th an 40 school 

finan ce cases in process in at least 30 Sta tes.** These 

suits, fil ed in State and Federal co urts thro ughout the 

co untr y. ca n be categor ized in a variety of ways-two 

o f which a re by type of plaintiffs. and by type o f legal 

theo ry relied up on by pla intiffs. 

PLAINTIFFS 

Most o f the suits a re being brought on behalf of 

public school children. l:suall y, the children come 

fr om poor families, although th at is not always the 

case. A few of th e cases are brought by plai ntiffs who 

co me fr om middl e- inco me famili es and who attend 

schoo l in \·en · poor school di stri cts. S imilarly, many of 

th e s tudents who are pl a intiffs come fr om rac ial minor­

iti es. a lth ou!!h a /rai n, th at also need not be the case . 

In many of th e suit s taxpayers are pla intiffs. The 

lega l signifi ca nce of these p laintiffs is less clear than 

the student pla intiffs. For example, in th e Serrano 

dec is ion. th e court fo cused alm ost excl usively on th e 

importance of ed ucati on and on th e inequalities to 

stud ent s ca used by the California ys tem of fundin g 
sc hools. Littl e. if an ythin g. was aid of th e inequities 

caused to ta xpaye r plaintiffs. ignifi ca ntl y, the only 

• l' an Du sart: r. llat field, 33-i F. upp. 870 ( 0. :\!inn. 1971). 

R odri,:uez ,·. San An tonio In dependent S chool District , de­

cid <' d Dt"ce 111br r 23. 1971. Hollin 1·. Sh o/s ta/1 , N. C253652, 

I Sup<· r. Ct. .\l a ri ro pa Count y, Ariz. ) . motion to d ismis denied 

Ja n. 16. 1972: Summary Jud g: mcnt g: rant cd on behalf of pla in­

t ifTs. June 1972. R obin son , •. Cahill. 118 >I.J . 223, 287 A. 2d 

187. dr .. ided Jan. 19, 1972. 

•• S uit $ a rc in process in Ari zo na. Arkansas, Cali fo rnia, 

Co lorado. Conner ticut , Florida, Georgia , Ill inois, Indiana, 

Ka nsas, :\l a inc, :\laryla nd , :\l assachuse tt s. :\lichigan. :\linne­

,o ta . . \li sso uri , Ni' hraska. New J ersey. :'\ cw Hampshire, New 

York. Ohio. Okla homa, Oregon, Rhode Island. South Da kot a, 

T,·xas, \"irginia , Washing ton, and Wisconsin. 
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adverse school finance decision since Serrano was a 
New York case where onl y taxpa ye rs were plaintiffs.* 

The school boards form another important set of 
plaintiffs. Their appearance as plaintiffs, although not 
as common as the two other types, is becoming increas­
ingly frequent. Moreover, their decision to serve as 
plaintiffs considerably enhances the prospects for these 
suits, because of their respectability and because of the 
additional resources they can devote to the litigation. 

Mayors, cit y councilmen, and other important Gov­
ernment executives are also beginning to serve as 
plaintiffs in a few school finance suits. In fact , in one 
suit a governor and a State attorney general are serv­
mg as plaintiffs.** 

LEGAL THEORIES 

Fiscal Neutrality 

The majorit y of the school finance cases are pat­
terned after the Serrano case. As such, they allege that 
the system of financing schools in their States is un­
constitutional in that the quality of education is a 
fun ction of wealth- the wealth of the local schools 
district ; not the wealth of the State. In some cases, this 
argument is gro unded not only upon the equal protec­
tion clause of the U.S. Constitution, but also upon 
similar provisions in their State constitutions. 

State Constitutional Arguments 

All State constituti ons contain language specifying 
that education is th e responsibility of the State. Al­
though the wording of these provisions va ries from 
State to State, some remarkable simila rities are found . 
For example, man y State constitutions provide that the 
State has the responsibility of administering "a system 
of common public schools." The Serrano court, when 
fa ced with a provision of this so rt, concluded that the 
current system of fin ancing schools did not violate that 
particular sect ion of the California constitution. How­
ever, whether other S tates with similar provisions will 
reach the same conclusion depends primarily on the 
case law in those States. 

Another common State constitutional pro\·ision is 
the requ irement th a t the State provide "a thorough 
and efficient system of public schools." Like the term 

• Spano v. Board of Education of Lakeland S chool District 
# I , (Supreme Co urt of New York, Westches ter Count y), 
compla int dismi sed, J a n. 19, 1972. 

•• ,\Ii/liken v. Green, No. 13664-C, (Cir. Ct. Ingham Cou nt y, 
\1ichiga n), fil ed Oct. 15, 1971. 

"common," the adjectives " thorough" and " efficient" 
do not provide the kind of operational constitutional 
standard that courts can dea l with comfortably. After 
all, at what point does a system become efficient '? Yet 
it seems clear that one can find some despera tely poor 
school districts which are by any measure neither thor­
ough nor effi cient. This was the exact hold ing of a 
recent New Jersey decision. * 

Still another type of State constitutional provision 
has to do with the State's responsibility fo r financing 
public education . In Illinois, for example, the constitu­
tion provides that the State has the "primary responsi­
bility for financing public education." The belief that 
this provision requires the State to bear at least half of 
the cost of public education for each school distr ict 
has prompted three separate school finance suits in 
Illinois.** 

Equal Protection-Racial Discrimination 

A few of the school finance suits have asserted that 
a State's system of financing schools discriminates on 
the basis of race. For example, in the successfull y 
prosecuted Texas case, Rodriguez v. San Antonio In-

The Texas School Finance System's 
Relationships Between District Wealth, 

Race and School Revenues 1 

larket Value of State & Local 
Taxable Property % Minority Revenues 

Per Pupil ' Pupils 3 Per Pupil' 

Above S100,000 8% $815 
( 10 Distri cts) 

Sl00,000- SSO,OOO 32% 544 
(26 Districts) 

S50,000- S30,000 23% 483 
(30 Districts) 

S30,000- S10,000 31% 462 
( 40 Districts) 

Below S10,000 79% 305 
( 4 Districts ) 

1 From Affid av it submitt ed in the R odriguez case by J oe l S. 
Berke. 

' Po licy Institut e, Syracuse Unive rsit y Research Corpora tion, 
Syracuse, N.Y. 

·' Direc tory of Public Elementary and Secondary Schools in 
Selec ted Distri cts, Office of Educa tion, HEW. 

• Op. cit. , SU RC. 

• Robinson v. Ca.hill, s lip opinion, pp. 54-61. 
• • Blase v. Illinoi s, No. 71 L 11007 (Ci r. Ct. Cook County, 

Illinois), fil ed Se ptember 1971 ; Sbarboro v. Illinois (Cir. Ct. 
Cook Count y, Illinois), fil ed Oct. 5, 1971; .\1art wick v. /1/inois, 
No. 72- 297, (Cir. Ct. Cook Co unt y, Illinoi ) , filed Jan. 19, 1972. 
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dependent School District,* the plaintiffs offered proof 

( see cha rt below J which indicated that as the propor­

tion of minorit y enrollment in an y school district in­

creased , the per pupil expenditures decreased . The 

claim th at a State has been raciall y di scriminatory in 

it di tribution of educational resources among it s 

schoo l districts has not been freq uentl y pressed befo re 

th e co urts because it is a difficult , if not impossible, 

eviden ti ary burden in most Sta tes . At lea t thi s was the 

co ncl us ion drawn b y Coons, Clune, and Sugar111an. 

Cntil th e recent [school finan ce ] litigation all at­
tacks upon finan cial discrimination had been 
based upon an alleged relation bet1ceen race and 
underfi,wncing. . .. [T]he present litigation is 
underst ood by many of its close support ers as a 
racial struggle. Th e fa ct is otherwise. Th ere is no 
reason to suppose that th e system of district-based 
school fi nan ce embodies racial bias. Districts co n­
taining great masses of black children ordinarily 
also contain great masses of white children. . .. 
1\'o doubt th ere are poor districts which are basi­
cally .\'egro , but it is clear almost by definition 
that th e vast preponderance of such d istricts is 
white.** 

Unequal Assessments-Due Process and 
Equal Protection 

late admin iste red school aid in man y States a p­

pea rs to be in versely related to the wealth of local 

school di strict . That is, the wealthier the school di -

trict (as measured by per pupil assessed valuation of 

rea l properl) I. the less th e Sta te a id. This ma,· look 

like an eq uit ab le system of fundin g choo l d istr ic ts. 

Yet uch a co nclus ion should not be drawn in any 

tale until a close exam ina ti on is made of its assess­

ment prac ti ces. 
ln ma n~- ta les, assessment ratios ( i. e., th e rela ti on­

shi p of assessed rn lue to actua l ,·alue) rn ry wi de ly 

am ong municipaliti es . Fo r example, in Alabama a typi­

cal urban schoo l distri ct will have an assessment ratio 

in exce - o f 20 pe rce nt , while a typ ical rural sch ool 

district will haYe a ra ti o of less than 10 pe rcent. It is 

preci _ely th ese rnriat ions th at ha ,·e led ome pla intiffs 

to cha ll enge th e co nstituti onalit y of ce rt a in State's sys-

• For a detailed disc uss ion of school fin an cing in Texa s, 

sec ··.\l ex ican American Educa tion in Texas: A Function of 
Wea lth ,' ' Augu, t 1972, a sta tutory report of the U.S. Co111-

111 i,,ion on Ci, ii Rights. 
• • Coon,. Cl une, & Sui:a rman, Prirate /Tlea /th and Pul,/ic 

Education, Cambridge, .\lass.: Harl' ard Un i,·ersit y Press, 1970, 

pp. 356-7. 

18 

terns o f collec tin g and/ or distributin g re,·enu e for 

pub lic education. " 

Equal Protection A1·guments 

The initi a l focus of th e schoo l fin ance reform move-

111 ent , as di sc ussed ea rli e r, was on th e large co ncent ra­

ti on of disadvantaged sc hool children ,rho attend 

c lasses in our \"ati on's la rge cil\· schoo l . The co ncern 

for tJ1 ese children ,ms, quite s imply . tha t the\' are 

doubl y sho rt changed- fir t, th ey do not rece iYe re­

so urces eq ua l to th ose rece i,·ed by th eir pee rs in affi u­

ent . uburba n schoo l dis tri cts; and. second . the,· are 

depr i,·ed o f th e add iti ona l educational resources 

needed for th em to o,·e rco me th e ir ed uca ti onal and 

cultural handicaps. 

Alth ough the initial fo cus of th e school fi nance 

mo,·cment had shifted somewhat a ft e r the ,\ / cf nnis de­

fea t- from pe rso nal poYerty I i.e ., wea lth of th e pupil I 

to co ll ec ti,·e po1·e rt y I wea lth o f the pupil's school di s­

tri ct I- it was widely beli e,·ed by most ob. en ·ers of th e 

mo,·ement th a t both urb an stu dent s and their schoo l 

d i. tricts 1rn uld be th e direc t benefi ciar ies of a success ­

ful out come of the so-ca lled " fi sca l neutrali ty'" theory. 

Acco rdin g ly, when the Supreme Court of California 
a nn oun ced it s dec ision in erran o i- . Prie t. b ig c it,· 

ma yo rs and o ffi cia ls ha il ed it a a g rea t ,·ictor~ fo r 

urban educa ti on. 

Ho" ·e,·e r. more ext end ed refl ect ion ind icated tJiat 

th e Serran o line o f case, ma~- po$e a threat to ~on1e 

ce ntral-cit y schoo l dis tricts."" in th at th ese cases could 

conce irnbh· ca use an inc rease in urban taxe~ accompa­

ni ed b,· an a bso lut e red ucti on in per pupil expend i­

tures.""" T hi . paradox ica l pro::-pect mi f!h l occur under 

th e foll o11 ing circumstances : ma1w urhan sc hool d is­

tri cts ha,·e per pupil ex penditu res hi t!her than their 

Sta te's a1·e ra;!e; centra l c it,· schoo l cli ~tri ct freq uen tl~­
ha, e a lower tax rat e fo r ecluca t ion than th eir Sta te's 
m erage 1a lth ouf! h th e ir to ta l ta x rate- fo r ed ucati onal 

and noneducati onal muni ci pa l . en ·ices co mhi necl-

co mmo nl y nea r the top in each _ late I : th e most fre­

qu en th cli ~cussecl fin anc in!! schc111e for sa ti s fyin f!' th e 

fi sca l neutra lit,· ~tandard is for the ~late firs t to as-

• ~,·f' . fn r ,•xJ mple. the recen t Federal cou rt deci,ion in 
Alabama [l ee r·. Boswell, CA. :\ o. 28--- :\ , .\I. D. :\la. J une 
:29. 197] I, in which the Sta te wa , required to de ,clo p a 
unifonn , ,·,- tcm of a,;,e,;s mcnt pract ices. 

'"' .\I ! ,· r- . P.. "Sccnnd Th oup. ht on the e rr :1 11 0 Case;· City, 
pp . .38 11. 1Wint er 1971). 

'""' 11!' rk <' . J. $. & Calt :,h:in , J. J.. .._ rra no ,·. Priest: .\lil c­

, tonc or ~I ill ,tonc for School Fin ance.' ' Jou rn al of Public l aw , 

S prin g 1972. 
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sume the entire cost o f educati on and th en to fund it 
with an equ a l expend iture for eve ry student in the 

Stale. l" nd e r uch a scheme, urban school di stricts 

alm ost ass uredl y wo uld suffer hi gher taxes and lower 

pe r pupil ex penditures th an they now have. 
This an omalous prospect has led a number of la w­

ye rs to fil e suit s based on new theo ries of equal protec­

ti on. These suits conce nt ra te on the unique features of 

urban school districts-th eir municipal overb urdens, 

th eir high costs, and thei r hi gh concentration o f di ad ­

va nt aged children. * The h olding of the Serran o case 

se rves as the basis for th ese recentl y fil ed suit s : 

W e have dete rmined that this fundin g schem e in­

v idiously disc riminates aga inst the poor becau se 

it makes the qualilj' of a child's education a fun c­

tion of the wea lth of h is parents and neighbors. 

The urban suit s pick out ce rta in key phrases in the 

ab ove qu oted S errano standard and requ est the co urts 

to examin e th em in li ght o f th e unique problems of 

urban schoo l dis tr ic ts. For example. in measurin g th e 

" wea lth o f hi s paren ts and neighbo rs," urb an propo ­

nents s uggest th a t per cap it a inco me and not per 

capit a prope rt y tax rnluat ion is a bett er indica to r of 

abilit y to fun d education . O r. wh en di scuss ing " th e 

qu alit y o f a child 's educa tio n' · th e urban s uit s place 

emphas is on th e need for equal educational off erings 

for s imilar chil dren, rather than equ al ex penses fo r 

simil a r children. ** T h i cktinction is necessa ry, they 

co nt encl . beca use comparable educati onal services cost 

mo re in urba n a reas- that is. land cos ts more, teachers 

cost mo re; incl ced, thev argue. a ll goods and se rvices 

tend to cost more.* "* F in a ll y. in examining the " fund­

ing scheme," urban schoo l su pporte rs argue th a t 

co urt s shoul d exam ine the e nt ire system for fundin g 

municipa l se rvices ( i.e .. noned uca ti onal as well as edu­

cati ona l munic ipa l budgets l . I n short, they ask the 

court to esta bli sh so me standa rd to insure that St ate 

leg islatures, when reshap ini?" th e systems for fin ancing 

schoo ls. will make good fa ith effo rts to ackn owledge 

th e munic ipal ove rb urde ns bo rne by large cit y sch ool 

di stricts. 

• e.g., /Jade Cou 11 ty Classroom T eachers A ssociat ion v. Stat e 

Board of £ducati o11 of Florida, No. 71- 1687, (Cir. Ct. of Leon 
Count y, Fl a. ) sec a l o the Detroit School Board suit. 

••Cf. S il ard , J. , Whit e, S., " Intras ta te Inequalities in Public 
Ed uca tion: The Case fo r Judicia l Helief Under the Equa l 
Protec tion Cla use," Wisconsin Law R eview, 1:1970, p. 26. 

• •• CJ. Th e Pres ident 's Comm iss ion on School Finance, 
S chools l'eo ple & ,Honey: T he Need for Edu cational R eform , 

p. 35, U.S.G .P. O. 1972. #0 56- 808. 
• Va 11 Du sart z v. Hat fi eld, 334 F. Su pp. 870, 876· U.S. Dis­

tric t Ct. <D. '.\1inn., Oct. 12, 1971) . 

SCHOOL FINANCE & THE COURTS: 
THE IMMEDIATE FUTURE 

In th e fall of 1972 Rodriguez v. San Antonio Inde­

pendent School District will be hea rd b y the Supreme 

Co urt. and thus is likely to beco me even more familiar 

th a n Serran o itself. In the a rgumentation the re is spe­

cial emph asis on the disc riminator y effect of Texas' 

school finan ce s tructure aga inst poor children, rather 

th a n simpl v poor districts. The conclusions of the 

co urt a re th e same, however, namely, that the State's 

" tax more, spend less system" is un constitutional and 

must be changed . In thi s case the judges gave the 

leg islature a deadline. Ba rring reve rsal in the hi gher 

Co urt , Texas leg islato rs must act to change their sys­

tem by th e schoo l yea r 1973-74. 
If the lower co urt 's decision in R od riguez is uph eld 

by the U. S. S upreme Court. State systems of fin a nc­

ing publi c schoo ls will be dramat ica ll y a lte red. How­

eve r. as to exactl y how th ey must be altered the court 

may not say. Indeed. no court dec is ion so far , and 

none th a t anyo ne anti cipa tes. a tt empts to spell out 

wha t th e ne\\· la ws must say . '.\ Ioment ous th ough the 

j udi!cs' rulin gs may be, th ey all take th e nega tive and 

modest rout e o f identifying 1diat a school fin ance s tat­

ut e may no t do, ra th e r th a n posit iveh · presc ribin g an y 

features whi ch it must include. Judge Miles Lord put it 

most fo rce full y in hi dec is ion in Va n Dusartz v . Hat­
fidd: •::-

.. . It is th e sin p tlar virture of th e Serrano 

principl ·• that th e stat e remains free to pursue all 

imaginahlc int erests e:rc<'pl tha t of distributing 

education according to wealth. . . . Neith er this 

case nor Serran o [nor anr subsequent rulin g ] 

requ ires absolut e uniformity of school expendi­

tures . On th <' contrary. th <' fisca l neut ralit y princi­

ple not only re111 on•s di rim ination hy W<'alth , 

but also allo11·s fr ee play to local efl ort and 

choice. and openlr perm its th e state to ad opt one 

of many optional school funding system s w hich 

d o not v iola! <' th e equal prot<'ction clau se. 

Tha t leaves leg islato rs and go1·e rn o r with th e re­
s pons ibilit y fo r poli cy in srhoo l fin ance . and with 1·ery 

broad la titud e fo r thinking th ro ugh wh at the poli cy 

should be. Mo re pa rti c ularl y. it mea ns that elected 

St ate o ffi c ia ls ha ve th e in it iat il' e ( and th e burden ) for 

pract ica l de finiti on o f wh at is equi table and wh at is 

adequat e. These two problem . as we po int ed out ea r­

li e r, are th e basic ing redi ents of o ur Nati on's school 

fin a nce c ri s i~. ;'\o w th a t th e co ur ts have fo rced leg isla­

tures to beg in lookin g a t th ese q uesti ons, we ca n soon 
expect leg islati ve responses to th em. ■ 
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EQUITY IN fININCIN6 NEW YORK CITY'S SCHOOLS 
The Impact 01 Local, State, and Federal roncv 

by Joel S . Berke, Robert]. Goettel, and Ralph A ndrew 

The a uth o rs o f thi s ar ti cle believe th a t systems o f 

educati onal fin a nce should be judged on th e bas is o f 

the deg ree to whi ch they encourage o r di scourage 

equ a lit y of edu cat io nal opportunit y. For us, pe rh aps 

th e pri ma r~· goa l o f publi c education in Ame ri ca has 

been it ro le as a vehicle for soc ial mobi lity. The goal 

ha been to equip children o f modera te means a nd 

statu • with th e ki lls needed to co mpete on eq ual terms 

in th e sea rch fo r a good life with children of hig her 

s tati on a nd g rea te r wealth . 

Wh ile, a a pe rsona l matt er, educa ti on ma y well be 

seen a_ an end in itself, as a pub lic se rvice, ed ucation 

is a mea n to a number of c ivi c a nd econom ic ends. 

chi e f a mong them be ing eq ua l opport unit y in th e com­

petiti on o f li fe . Eq ua l educati o na l opporlunit v sho uld 

be intend ed to serve th a t la rge r goal , a nd , as our 

soc iety has co me to place inc reas inf! emph as is on c re­

dential s. deg rees. an d technical tra ining, th e role o f 

edu ca ti o n has beco me even more importan t in deter­
mining life cha nces . 

:\Iea nin gful equa l ed ucati o na l opportunit y, there­

fore, must eq uip cl1ildre n fr om a ny background to 

compe te on equa l te rms with children from a ny ot her 

b ·el o f soc iety. 

The impli ca tions fo r pu bli c policy th at spr ing fro m 

thi 11nde rs tandin ;.: o f th e f!O a l o f equ a l educationa l 

opportun it, are d ear: more ~e rvices must be focused 

on th ose with di sadva nta ges in th e ir ab ilit y to succeed 

in ch oo l o th at wh en th e ir basic educa tion is com­

pleted. chil d ren from d ifTe ring rac ial and econom ic 

,! rou ps . as nea rh· as poss ibl e. ~land on a n eq ual foot­
ing in te rms o f edu cational attainment \,·ith chil dre n 

wh o bega n schoo l 1rith g rea te r advan laf!eS . In di vidua l 

cl ifTe rence_ in achi e,·ement th e re must a lwa ys be. but 

equal ccl uca ti ona l o pport unit,· requires that ed uca ­

ti ona l reso urces sho uld be di stribut ed to ofTset soc ieta l 

and inher it ed impediment s to s uccess in li fe. In sh ort, 

equa l edu ·a ti onal oppo rtunit y mea n~ th at se rvi ces. a nd 

thu s expenditures. ~ho uld be relat ed to edu ca ti ona l 

need as de fin ed a bove. 

This condcn°a tion of "Equ it y in Finan cin ir ~ cw York Cit y's 

School,: : The Impac t of Loca l, S ta te, a nd Federal Poli cy,' ' is 

rcpri nll'd from Ed11ca tio11 and Urban Society, Vo l. 4. ~ o. 3 
( .\la y 19721. pp. 26 1 291, by permiss ion of Sage Publica tions, 
Inc. 

~one o f the a uth ors of this article would minim ize 

the prac ti ca l difficulties in implement ing thi s view of 

eq ua l educati ona l oppo rtunit y. We are well a wa re o f 

th e questi onable results of previous large-sca le efforts 

a t com pensa to ry ed uca tion. like Title I o f ESEA and 

some of the large local p rog rams like l\'ew York's 

More Effecti,·e Schools. We know that educatin g the 

children of the poor and of racial minori t ies is one of 

the things Ameri ca n schools do worst. We are not 

un aware either of the ev idence of the apparent impot­

ence o f schoo ling in compa rison with ou t-of-school 

influences on children. And we h ave had the opportu­

nity in previous resea rch o f deve loping techn iques for 

identif ying ed uca tion a l need, both on the basi of ad­

mittedl y imperfect achi evement tests and on the basis 

of socia l and eco nomic indexes of need . Yet with all 

th e problems associated with it, a ll ocating resources in 

proportion to educa tional need seems to u an ind is­

pensa ble and a n effecti ve prerequisite of a meaningful 

public po li cy designed to further equality of ed uca­
t ional opportunity. 

As the fo cus o f this paper shifts to the workin gs of 

loca l. S ta te, and Federa l policy as ~hey affect equit y in 

th e schoo ls of i\ew York Cit y, we shall re turn to this 

att itude toward the distribution of a id and p ropose a 

spec i fie approach- the use of statewide achie,·ement 

tes ts- fo r the di stri bution of S ta le fund s in proportion 
to edu catio nal need. 

EQUITY IN FINA.NC I G THE SCHOOLS OF 
NEW YORK CITY 

\'e1r Yo rk Sta te has long had a co nce rn with equity 

in fin a nc ing publi c educati o n. Ma ny of the re fo rm s of 

t.h e pre,·io us half-century we re first de,·eloped or 

ad op ted he re- for exa mple, the proposals o f Cubberl y 

in l 'J05, o f S trayer a nd Ha ig in th e 102o·s. a nd of Pa ul 

.\l o rt from th e 102(fs throug h the ea rly 1960 's . As a 

res ult. \ ew Yo rk 's genera l aid formula .* whi ch d is­

tribut es more th a n 70 pe rcent o f the ta le's a id to 

• Th e bala nce o f S ta te a id is dis tributed as ca tegori ca l a id 
for trans portation. in C'e nti\'c reorganiza tion, -ize correction. 
construction purposes, a nd spec ia l urban programs, among 
others. 
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ed ucation, has strong equalizin o- tendencies : the 
wea lth ier a di strict is in term of property value per 
pupil , th e le s a id it r eceives . In fact, a recent tud y of 
the ·a tional Educati on Finance Proj ect ranked New 
York 14 th out of the 50 States in the extent to which 
its aid fund s a re intended to eq ualize tax burdens 
among di stricts. Table 4 illust ra tes some key features 
of tha t aid sy tern. * 

But if • ew Yo rk State has such an effecti ve eq uali­
zati on sy tern in compari son to other States, wh y is it 
consistentl y c r iticized from so many quarters? Specifi­
call y, wh y do problems o f inequalities in tax burdens 
and per pupil expenditures continue to plague local 
d ist ricts? 

Although tale a id is distributed in in ve rse rela ti on• 
ship to fi ca l ca pac ity, wealthier di stri cts still spend 
more to edu ca te each pupil. With the exception o f the 
leas t weal th , the di tricts exe rting increasingly greate r 
efforts-i. e., th a t tax themselves at higher ra tes-have 
lower expenditure pe r pupil. Furtherm ore, an anal ys is 
of the add itional taxes per Sl ,000 of full va lua ti on that 
would have to be raised loca lly in orde r to increase 
expenditures to the level of the wea lthies t distri cts 

show that the poores t districts would almost have to 

TABLE 4 
Selected Data for 119 New York State School 

Districts Rank Ordered in Groups by 
District Wealth, 1967-68 

Full Value Taxa ble Prnpert y Per WADA 

$48,000 545,938- S35,396- 23,610- 11 ,741 

and 36,340 24,150 12,190 and 
Above Below 
(n=9) (n=l2 ) (n=38) (n=56) (n=5) 

Average full value 
taxable property 
per WADA 58,918 S41,103 $28,291 17,97 1 9,927 

School tax rate 16.23 18.43 18.71 18.24 14.96 

Total lax ra te 33.91 38.34 34.73 36.60 43.21 

Additional taxes 
to ra ise to top 
expenditures 3.04 8.65 17.54 29.22 

per WADA ( 1.82) ' (4.14) ' (5 .26) ' (4.96) ' 

Total aid 274. 0 279.5 410.6 534.0 633.59 

Total expenditures 1,305 1,184 1,069 995 1,014 

Percent age low 
achi evement 19.5 20.5 17.7 18.1 18.4 

Percent age AFDC 6.6 8.7 4.7 4.3 3.0 

• Add itional taxe required to raise expenditure level of wealthi-
est group of d istricts assumin g no aid ceiling. 

• Tables 1 thru 3 were deleted in the condensation of this 

article. 

increase their local property tax rate nearl y three 
time . In short , as loca l property taxes for ed ucat ion 
increase, the rich get richer and the poor get com­
paratively poorer. 

These ineq uiti es exist because of two tructural 
shortcomings in Ne w York's general State a id form ula . 
First, th ere is a ceiling on ex penditures beyond wh ich 
the Sta te will not equalize.* That cei ling i typica ll y 
abo ut 200 lower than the average per pupil expend i­
tu re. The vast majorit y of di stri cts in the State pend 
more than the ce iling, and these additi onal expend i­
tu res mu t be ra ised from the loca l pro perty tax. 1r­
tuall: eve ry sch ool di s tric t in the metropol itan :'\e" · 
York Ci ty a rea spends above the ce iling ome pend­
ing more than twice th e ce ilin o-. If there were no 
ceiling, a id would be di str ibuted to local dist r ict up to 
their ex penditure level a t the same rati o a it is dis trib ­
ut ed belo1r th e ce iling. The tax rate generated by j ust 
such a remed y is also re fl ec ted in Table 4. 

The res ult i th a t the lowe r four gro up of districts 
would ha1·e essenti a ll y the same school tax rate. The 
mo re import ant fac tor to consider holl'ever, is that 
ar11· increa~e in the a id ce iling, and cert a inly the eli mi ­
na ti on o f the ce iling a ltogether to crea te a true per• 
cen tage-equalizing formula, means that the ta le's pro• 
porti on o f tot al expend itures for educa tion increases 
substa ntiall y. Whil e practi ca ll y speaking thi means a 
dramatic shift from the local propert y tax to income 
and other sta lell'ide taxes, it also means tha t high-ex­
penditure di stri cts, be they ri ch or poor benefit more 
th an 1011"-expenditure di stri cts. In any eYent. the legis­
la ture has con istentl y res isted substantial increa es in 
the a id ce iling as a means of reducing the bu rden on 
local taxpa1·e rs. 

The other shortcoming or limitati on to the basic 
eq uali zing tendency of the \"ell' York S tate formula is 
th e fl at grant p rov ision. Each school district in the 
State is guara nt eed a minimum amount of aid per 
pupil. no matter how ll'ea lth y the di tri ct. In 
1967- 1968. there were almost 100 distr ict recei1·ing 
flat g rant money. Without the fl at grant , ome would 
have recei1·ed no r eneral aid ; due to their exceptional 
we:i lth , a l'ery few should actuall y owe money to the 
Sta te from the local propert y tax. Aga in looking at 
Table 4, the fl a t g rant provision permit the \l'ealthiest 
di stricts to have a tax rate almost 5 per th ousand less 
than all other di stricts under a true percentage-eq ualiz­
ing formula . 

Here we have the classic situation of disparities 

• In 1967- 1968, the yea r for which our data apply, the cei l­
ing was S660 per pupil. Currently, it i $860. 
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among local school districts in terms of property ta x 
burdens and expenditures for educational se rvices. If 
tb e remedy to be applied to this condition (foll owing 
Serrano and Van Dusartz) is a leveling up by some 
type o f percentage- or power-equalizing mechanism. 
poor districts could have their condition dramaticall y 
improved as long as the Sta te is prepared to fo ot the 
bill. But who are the " poor" districts in this concep­
tualizati on of wealth and " fi ca l need"? Are they those 
districts wit h the pervasive ed ucational problems? Spe­
ci fi call y, how would a revi ion in 1ew York State's 
school finan ce system that focuses exclusively on the 
wealtb o f loca l distr ict independent of the educational 
needs or the fi scal needs generated by other municipal 
serv ices affect the cities, particula rly New York City? 

NEW YORK CITY: A SPECIAL CASE 

Put very bluntly, the problem fac ing the cities, and 
particularly 1ew York City , i that they appea r lo be 
exceedingly wealth y on a property va lue per pupil 
measure and thus appear to have the capac ity to sup­
port whatever educational services may be req uired to 
meet ed uca ti onal needs. For example, New York Ci ty 
is nea r the lop of our second most wealth y gro up of 
districts. It is joined in that group by Rochester and 
Syracuse. Alba ny, due to its low enro llment ratio- half 

the schoo l-age children attend nonpublic schools-is 
in the wealthiest group. Buffalo and Binghamton are 

in the middle group . The poorest districts in our sam­
ple are loca ted in rural areas of the State (see Table 
5 ) . 

A pattern can be seen by comparing 1ew York City 
to the other fiv e la rge cities in the State. New York's 
wea lth is exceeded onl y by Albany's, and, on all other 
va riab les, the Sta te's largest cit y is number one. 

Indeed, one of the most impressive obse rv ations 
abo ut ·ew York City in educational fin ance is the 
extent to wh ich it dominates the State by vi rtue of 
hav ing approx imate ly 30 percent of the Sta te's enroll­
ment. As we shall see la ter in th is paper, modifica ti ons 
in the State aid formula that tend to benefit New York 
mean that the cit y gains a id a t the expense of almost 
eve ry other district. It is certainly easy to see why 
when the on ly criteri on by which change i judged is 
" who wins and who loses," rather tban fundamen tal 
notions of fa irness or concept of need, I ew York City 
will be hard-pressed to obtain add itional fund s. 

Adding lo th is apparently rosy picture of New York 
City in compa ri son to the rest of the metropol itan area 
is the fact that 1ew York receives the lion's share of 
the Sta te's ESEA Title I and urban aid funds, a State 
compensa tory a id prog ram. On the other hand , from 

other Federa l programs, New York rece ives far less 
th an it s proportion of pupils would seem to entitle it. 

Pe rh aps more important , New York City has 74 per­
cent of the Sta te's children on AFDC and 65 percent 
of those sco ring below minimum competence levels on 

TABLE 5 
Selected Data for 119 New York Sta le School Districts City and Noncity 

Within Cohort Wealth Groups 1967-68 

School property tax rat e 

School and municipal total tax rat e• 

Total state ed ucation aid per WADA 

Approved opera ting expenditures 
per WADA 

Loca l, state and federal expenditures 
per WADA 

Percentage low achieving pupils• 

Percentage of pupils from families 
receivin g AFDC payments 

Full Taxable Property Value Per WADA (c ity-noncity ) 

48,000 $47,999- 35,999- "23,999-
and Above 36,000 24,000 12,000 

Ci ty Noncity City Noncity City Noncity City ' oncity 
(n=l) fn=8) (n=4 ) (n=8) (n=9) 111 =28) l n=8) 111=48 ) 

11.84 $16.78 $16.23 $19.53 $16.43 20. 12 $15. 79 18.6-l 

37.15 34.18 45.57 34.73 37.80 35.02 40.93 35.88 

351 315 356 383 463 493 567 630 

785 1,067 859 901 795 887 768 780 

1,187 1,32 1 1,146 1,203 1,011 1,127 964 1,000 

34.0 17.8 31.5 15.0 27.8 15.2 22.0 17.5 

15.0 5.6 17.3 4.5 12.7 2.4 8.3 3.7 

11,999 
and Below 

Ci ty Noncity 
(n=O) (n=S) 

Sl 4.96 

39.37 

739 

712 

1,01 4 

18.4 

3.0 

• Inclu de a ll local taxes and as e smcnts. 
b Percent below twenty-fourth percentile on statewide reading test. 
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statewid e achi evement tes ts. 

In sum . as lo ng as the needs o f :\ew York Ci ty- in ­

deed. th e needs o f a ll lar;!e c iti es and even so me 

small e r metropo lita n cent ers- are Yi ewed on h· in ed u­

cati on finan ce te rm s th e apparent wealth of urban 
a reas ,,.i]I crea te an unrea l a nd incomplete pi cture. The 

fi sca l co nditi on in ll'h ich educa ti on occ urs must in­

clude 11 I differenti a l edu ca ti ona l needs am o n:;r di s­

tri cts a nd 12 I the tota l co nd iti on o f municipal fin ance . 

Put mo re directh·, citi es . a nd pa rti cul arl y :\ew York 

Cit y. ha ,·e s ig nifi canth· la rge r pro porti ons of student s 

who req uire more o tl y educat iona l se n ·ices, and , 

th ey hal"e more ex ten ive mun ic ipal ser vi ces to provide 

for th e ir o wn re idents as well as nonres idents whi ch 

place dema nds on loca l taxpayer . 

EDUCATIO:\AL ~EEO: SOME 
ALTERNATIVES 

One sure way to ;renerate a n extend ed a nd probably 

hea ted deba te among any ;rroup of citizens interested 

in sc hoo l fin a nce is to su;r;re. t th at S ta te aid should be 

di stribut ed on th e basis o f a cr ite rion th at includes 

some measure o f ' ·educa ti o nal need." The debate is 

typi ca ll y not d irec ted at th e theo ry, hut ra the r at th e 

se lec ti o n o f a need measure . 

The mo~t c riti cal variable in a S ta te a id fo rmul a is 

th e numbe r o f stud ent to be educa ted, and this is 

\\"h e rf' diffe rent co ncepts o f need first co me into play. 

:\e11· Yo rk Sta te does no t s imply co unt the number of 

pupil s en ro ll ed in a school di s tri ct. Ra th e r, a measure 

ca ll ed 1\"e i;r ht ed a1·erage daily allendance (WADA I is 

used. The a l"e ra ge daily a tt enda nce portion o f the 

meas ure II as in corporated a t a time when it was wi de] y 

beli evf'd th a t schoo l di s tri cts 1\" ould do a more thor ­

o u;rh joh o f ge ttin g you nf!s ters to school if th eir a t ­

tend a nce a t schoo l mea nt ad diti ona l State a id for th e 

di s tri c t. Th e \\"e i;rhting porti on ,,as des ig ned to renect 

th e additi ona l cost assoc ia ted with educa ting seco nd­

ar y schoo l _tud ent s. Hence, pupils in g rades seven to 

12 a re c-ou nt ed o ne-quarte r more th a n pupil s in g rades 
o ne to s ix. 

From th e ,·ie \\"p o int of th e ci ti es, it is worth noting 

1hat th e WA DA measure fo r coun ting pupils was ins ti­

tuted in l\e ,,· York Sta te as a mea ns of meeting the dif­

fe rential ed ucati onal needs of urban areas . Early in 

thi s centur y, cit y school d ist ric ts were th e models held 

up as exa mpl es to all edu cators. Secondary schools 

were commonl y fo un d in urban cente rs before suburbs 

o r rural areas, hence th e wei ghtin g fa ctor. In addition , 

ci ty yo ungste rs a ttend ed school more frequentl y and 
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for longer periods in the school year, hence the aver­

age da il y allendance co m ponent. 

Toda y th e WADA measure no t onl y fail s to meet th e 

spec ia l edu ca ti o nal needs of c ities , it ac tuall y di crimi­

na tes aga inst them. Citi es typ icall y have enrollments 

grea te r th a n W r\DA while suburbs and rural di stricts 

h a,·e en ro llment s le s th an WA DA. In short , the partic­

ul a r measure of edu cational need empl oYed to count 

pupi l for S tate aid purposes has a pro nounced effect 

on th e aid arn il a ble to di stric ts. 

S in re :\e,,. Yo rk Cit y has by far th e high est ratio of 

enro llment to \,' ADA , th e choice of meas ure is particu­

la rl y cr iti ca l. The shift from "\\'ADA to enrollment 

\\"o uld mean a 11 pe rcent increa e in a id to th e cit y. 

THE EDUCATIONALLY DISADVANTAGED: 
MEASURING EEO 

When ,,.e turn to th e incidence of pupils in th e 

reg ular sch oo l program ,,.ho require more intensive 

educati onal se n ·ices th e reduced efTective fi scal ca pac­

it y o f c iti es beco mes mo t pronounced- a nd th e 

co ncept. as well as th e measure of need to be em­

ployed , beco mes most h otl y debated . The re are two 

fund ament al a pproaches to mea uring need: (1) the 

po,·e rt y a pproach . which foc uses on cultural or eco­

nomi c di sadva ntage, a nd (2 ) the achievemen t test 

measure, which emphas ize educa ti onal disadvantage.* 

The achie,·ement tes t mea ui·e we hall di cu 1s com­

pri sed o f the pe rcent age o f pu pils scori ng two or more 

r ears below g rade level o n sta tewide readin g and math 

batt e ri es admin iste red to p upi ls in g rades three, s ix, 
and nin e. ''" 

Whicheve r needs measure i u ed . it is clear that 

c iti es in ;rene ral. and :\ew Yo rk City in parti cul a r , 

have th e hi ghest pe rcent ages of di adva nt aged pupil s. 

Table 5 has c iti es separa ted fr om nonc it y school di -

tri cts on a number o f criti ca l vari a bles. When an 

achi evement tes t measure o f need is used , the citi es 

within each wea lth gro up have approximately twi ce as 
ma ny di sadvant aged pupil s as non cit y di s tri c t . When 

AFDC is use, c iti es have th ree to six times the propor­

ti on o f pupil s needing mo re int en ive serv ices. 

Cs ing 1967- 1968 da ta and th e bas ic Stat e a id ys­

tem still in e fTec t, th e e fTects of a numbe r o f different 

* In i'icw York Sta te th e numher of children from fam ilies 
rcccivin~ a id to fami lies with de pendent children (AFDC) 
pa yment s is the povert y mea urc employed to distrihute 90 
perct·nt of ESEA Title I fun d to local school di tr ict . 

* * Th e ach ieve ment mca urc already used to id entify 
districts eligihle for Urban Aid. 
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means of counting pupils were computer-simula ted for 

th e i'\e ll' York ta le Commissio n on the Quality , Cos t, 

and Financing of Elemen tary a nd Secondary Educa­

ti on ( the Fleischm a nn Co mmiss ion I. For th ose s imula­

ti on . we weight ed d isadvantaged pup ils double th e 

va lue of oth er pupils. Thus, th e tota l number o f pupils 

in th e Stale co unted for aid purposes \\'as increased , as 

ll'e ll a th e totals in eac h dis trict. Where the number of 

disadvan taged ll'as large, th e total pupil co unt for a 

distri ct increased drama t ica ll y. The res ult is th a t th e 

effecti ,·e fi ca l ca paci ty o f dis tricts such as l\e ll' York 

City is red uced in co mpa ri so n ll'ith the S tate a,·erage. 

H o,\' would th e inclus ion of a n achi e,·ement needs 

mea ure aff ct \ew Yo rk C it\' ? Gi,·en th e ex istin g 

sy tem of tale a id to ed uca ti on us ing data fo r the 

196--1968 school yea r with th e 660 aid ce iling th at 

wa in effect tliat year. o pera tin f! expense aid 1rnuld 

increase by 25 percen t us ing WADA as the meas ure o f 

co unting pupi ls. If the fl a t p:ra nt pro\'ision 1l'e re re­

moved and the enro llment measure had been used. 

i\ew York City·s aid ll'ould ha,·e increased by -1-9 pe r­

cen t ll'hen achie,·ement tes ts were used rather th an th e 

pure enrollment measure. The inc rease o,·e r ai d 

ac tu a lly recei1·ed in 1967- 1968 ll'ould be "88. S uch an 

increase in aid would pu t \ell' Yo rk Ci ty's expendi­

tures a t 1,207 pe r WADA. a b ·el that exceeds th ose 

of S uffolk , \a sa u, and Rockland Co unties. 

~IUNICIPAL OVERBURDEN 

\''re ha\'e a lread ~· looked at th e first t1rn co rners of 

the triang le tli a t represent s th e tota l fi scal cli mate rn 

whi ch ed uca tion exi sts: educa ti onal need and fisca l 

need . The third co rn e r is th e deg ree to 1d1ich a choo l 

di str ic t"s tax ba_e must support noned ucati o na l munic i­

pal ervices. Cities t,·p ica ll y dern te approx ima tely 35 
percen t of total ex pendi tures to ed uca ti on 1l'hile subur­
ban a nd rural distri cts spend close to 60 perce nt. 

One way to view the overburden faced b y urban 

areas a nd oth er popu lation cent e rs is to examine the 

taxes paid b ,· resident s o f school di s tric ts for mun ic i­

pal sen·ices othe r than educa ti on. S ince school di s­

tr icts rare!~· ha ,·e th e sa me jurisdi cti ona l bo und a ri es as 

towns and ,·ill ap:es, this is not information that i read­

il y available. \Ye mapped the 119 school di stric ts in 

ou r a mple and unde rtook the ard uous task of assign ­

ing all local taxes includin g property. sale , spec ial 

distri ct, and assess ments to each schoo l dis trict. The 

results appear in Table 5, where the total tax rates are 

presented with c ities separated from nonc it y areas. 

Though city prope rt y taxes for ed ucation are consist-

entl y lower th an o the r districts. municipal taxes are 

co rri tent!~- highe r and, in turn , to tal taxe are higher. 

With the excepti on of the least 1\'ea lth y gro up of dis­

tric ts. the c ities ha,·e tota l full-rnlu e tax ra tes from 8 

percent lo 33 pe rcent hi ghe r th a n nonc it y di tricts of 

comparable appa rent fi sca l capac ity. 

i\ew Yo rk C it y has b1· far th e hi ghest total tax ra te 

in \ e ll' York State a t ._ 58.82 per ._ 1.000 full \'aluat ion 

i 1967-19681 . The Sta te a\'erage ll' as ~-1-8.3-1. but ince 

\ew Yo rk Cit y·s ll'as so ex tremely high. o n!~ s ix other 

of ou r 119 dis tri c ts \\'e re hig he r th a n that rate. I ndeed . 

'.'-lew York Cit y ll' as 21 perce nt abo,·e the late aver­

age. Therefo re, 11·hen educa ti on a id to l\ew York is 

adjusted to compensate for munic ipal 01·erburden rep­

resent ed bl' to ta l tax rate. a id is increa ed by that 21 
percent difTe rence. 

A second way to co mpensat e fo r the additional se n ·­

ices th a t c ities are required to pro,·ide i- to di _trib ute 

ed uc a t ion aid 0 11 th e sa me bas is as all o ther la te a ids: 

by per capi ta I popu la ti o n I ra ther th an per pupil. The 

justifi ca ti on fo r thi s measure is. of cour e, that educa­

ti on. like othe r publi c se n ·ice. is o f benefit to a ll mem­

bers of the communitl'. not just th o e ll'ho are cur­

rent h· in the scho ols. This a pproach ll'ould permit 

c ities. pa rti cularly \ e ll' York a nd Al ban~·- to ta ke ad­

rn nt aµe o f their lo ll' r r en ro llment ra ti os. Si nce a larger 

numbe r o f persons a re di,·ided into the full- rnlue taxa­

b le prc perty, the relati onship of the ci ty to the Sta le is 

dimi nished . 

CONCLUSION 

'i'\'hen th e s tu ch focused on the case of \e1,· York 

Ci tl'. it exa mined th e ope rati on of the curren t a id 

s,·stem. no tin g th e problems ca used by it inappro­

pria te measures o f fisca l capac it y, e ffort. a nd need . 
Tll'o approaches 1,·e re proposed to remedy those prob­
lems. fir~I b ,· be tte r measures o f educati ona l need . a nd 

,;econd b1 co rrec tin g for hea \'i e r costs \ ew Yo rk City 

must bear fo r no neduca ti ona l public sen·ice . Both 

approaches- th e reco~ nit io n of ed ucational need a nd 

th e co rrecti on for munic ipa l o,·e rburden-could sub­

,; ta nti al h · redress th e current inequiti es in th e State"s 

Sl' stem of ed ucati ona l finan ce as it affect \ e,I' York 

C it\'. In additi on. it appea red th at parti cular!~· in the 

use o f th e tes t measure o f educa ti o na l need, a basi for 

a politi ca l coa liti on cuttin g across urban-suburban- ru­

ral differences mi p:ht be fo und to support nell' ap­

proac.'.1es to sc hoo l finan ce that might pro,·ide g reater 

equalitl' of ecluca ti ona l oppo rtunity . not only fo r \ ew 

York Cit y but for a ll areas o f the S tate. ■ 
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ASSIMILATE-OR STARVEI 
by I oe Muskrat 

Assimilate or starve! Th is has 
been the choice offered the Ameri ­
ca n Indian by the domina nt so­
ciety. a choice based on the funda­
ment al mis understanding of Indi­

ans, their needs, and aspirations. 
It is wh y today he is the poorest 
of the poor- poorer than the 
Ameri can black, poo rer than the 
Appalachian white. "\"\ orse than 
the Indian's physical poverty is 
his psychological po\·ert y which is 
manifest by an as tounding ra te of 
sui cide. fra tricide, patri cide, in­
cest, child abandonment , and a l­
coh olism. 

The American Indian popula­
tion is small , representing onl y 
one-fo urth of 1 percent of the total 
pop ulation. However, con tra ry to 
myth , Indians are not vani h ing. 
Actuall y they represent the fas test 

gro wing minorit y group in the 
nited States. 
When it has not been genocid al, 

the tradit ional approach to the 
American Indian has been to eek 
his ass imilati on into the la rger so­
ciety, an attitude based on feelings 
of cultural superiority. The resi­
liency of the Indian cultu re and 
the depth of its differences fr om 
the white civili zation have not 
been considered . Unlike the Euro­
pean, the Indian is a tribal person 
who has neither experienced li fe 
in a peasant-social system nor 
moved into a post-peasant system. 

American immigrants, who came 

.Hr. Muskrat is Director of the .1\1 0 11n­

tai11 States R egional Office of the U.S. 
Commission on Civil Rights. 
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fr om the same cultural roots, were 
much more susceptible to the 
evolut ionary forces of the peas­
ant-urban continuum and had lit­
tle d ifficult y in becoming thor­
oughl y urban. Wh ile they did not 
as imi late, American immigrants 
have become integrated into the 
new society, have organized on an 
ethnic basis and have used their 
economic and poli tica l powers to 
ach ieve a workable relationshi p 
with other groups. 

Indians differ from whites on 
their views of l ife in general. They 
are a different k ind of man, not 
individualistic nor competitive in 
fulfilling his role in life, but a 
t ribal person conditioned by his 
culture to play a cooperative role. 
He seeks, at almost all cost, to con­
fo rm to the complex interpersonal 
relati onships and social mores by 
which his group is maintained. 
His attitude and behavior toward 
individuals and institutions out­
side his tribe are generally deter­
mined by concern for preserving 
the cohesion, identit y, and auton­
omy of the Indian community., 

This unyield ing determination 
to mai ntai n the gro up conditions 
the Indian's relationship and atti ­
tude toward the inst itutions of 
America. Amo ng white citizens the 
St ate is supported because of its 
ability to protect individual ri ghts 
and assets wh ile keeping the door 
open to social mobility. T o an In­
di an, white in titu tion are worthy 
of acceptance, contact, and coop­
era tion only to the extent that they 
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protect group ri ghts and assets. 
When an element or institution 
threatens the social relationship 
between the Indian and his group, 
he withdraws. The degree of his 
cultu ra l obstinancy is astound­
ingly high. This, to an Indian, is 
the righ t way to live. 

The tribe, group, or band to 
which the Indian belongs lacks tra­
ditional formal orga niza tion and 
recognized leader hi p yet it is 
still a viable soc ial organ ism, re­
sponsive to social and economic 
pressure, and subj ect to change. 
In dealing with outsiders, Indians 
spend much time assuring the fair 
representation of their component 
g roups both in decisionmaking 
and in obtaining and distributing 
benefits. 

In dealing with other t ribes as 
in the past, or with the Govern­
ment or private interests as in the 
present, the g roup is designed to 
convince, communicate, and seek 
autonomous and yet interdepen­
dent relationships rather than to 
assimilate or to act as a pressure 
group or power bloc. This type of 
gro up-to-group politica l communi­
cation permits the Indian to keep 
his preca rious identit y. It proves 
to be, however, a di stinct handi­
cap in his abi lit y to participate 
effecti vely with the white society 
in which a power bloc seems much 
more effecti ve. 

The attempt to establish a sym­
biotic relationship is fru strat ing to 
Indian and white alike. The In­
dian cannot understand the rea­
sons for white behavior anymo re 
than the white can understand the 
Indi an's. Both must coex ist, but 
the Indi an is at a distinct disad­
vantage because coexistence means 
using white institutions and the 
white man's rules. 

Tribal peoples assimilate into an 
urban society only under very un-
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usual conditions and the stronger 
the pressures to do so, the greater 
the degree of withdrawal fr om the 
dominant society. The pressure to 
ass imilate acts as a threat to the 
Indian 's identity as an Indian. To­
day's American Indian is a living 
example of the failure of these 
pressures . 

Whi le he has not assimilated, he 
has not developed ei ther. The only 
alternati ve has been existence as a 
li ving anachronism in a deplorable 
poverty. The Indian li ves in the 
worst housing, ha the poorest 
health , and is unable to g ive hi s 
children anything but the most 
meager ed uca tion. He lives on 
generall y po•>r land , and this eco­
nomic base is dec reasing as a re­
sult of governmental policies and 
continuous victimization by pri­
vate speculators. 

From the Indi ans' point of view 
the problem is that the economic 
benefits of society are offered onl y 
in exchange for hi s assimi lation. It 
is an all or nothing proposition. 
Development on Indian terms 
using the resources of the Federal 
Government is prohibited because 
the Government refuses to relin­
gu ish its control to the Indians. 
Every time the Indian discovers a 
resource worth developing, it is 
taken awa y from him. He is, once 
aga in , fa ced with the choice- a -
similate or starve. The subtlety of 
thi s choice can be illustrated by 
the policy of two States-Wash­
ington and Wisconsin-and the 
judgments of the United States Su­
preme Court in two cases involv­
ing those policies. 

The Washington Case 

The genesis of the Wash ington 
case is the Treaty of Medicine 
Creek which dates back to Decem­
ber 26, 1854. For the signatory 

tribes this treaty provides that: 

The right of taking fish at 
all usual and accustomed 
grounds and stations is fur­
ther secured to said Indians 
in common with all citizens of 
the territory . 

The tribes of the northwest 
coast were primarily salmon fisher­
men. In October of 1805 Lewis 
and Clark found the banks of the 
Columbia Ri ver almost continu­
ously lined with Indi an fi sh racks 
and bands of salmon fishermen. 
Only by pre erving their fi sheries 
and allowing them to choose their 
fm·orite valley as a reservation 
was Territorial Go,·ernor Issac I. 
Stevens able to obta in the State of 
Washington from the Indians. 

The Indian ' " usual and accus­
tomed grounds and stations" for 
fi shing are ca lled fishing stations. 
They are at the mouths of streams 
where the sa lmon begin to go up­
stream en masse, where the stream 
forms an eddy and the salmon 
stop to res t, a narrow spot where 

one can stretch a net across the 
river, spear fi sh, or use a dip net. 
There are hundred of these fi sh­
ing. stations throughout the State. 
When the Indians were removed 
to their inland re ervations, it was 
these ver y important fi shing sta­
ti ons off the reservations that they 
sought to protect. 

Salmon to Indian fi shermen was 
not simply a commercial item, but 
a gift of God. The river was a 
grea t table where all of God's chil­
dren could sit and eat. The bal­
ance of nature to an Indian was a 
delicate one. It was an entire way 

of life in which some things were 

allowed, others were not. For ex­

ample, the Quinault tribe held a 

great salmon feast with the coming 

of the first fish of the year. 

There was much celebration, some 

29 



happy, some serious, for tl1e occa­
sion had a ritual signifi cance 
crucial to the continuity of tribal 
life and ethos. 

Salmon also represented the eco­
nomic stabi lity of the Indians. 
They were caught and preserved , 
consumed, and traded throughout 
the territory and far inland to the 
Ea t. There were plenty of salmon 
for everyo ne. Even with the 
coming of ili e white man the 
salmon rema ined plentiful. The 

fishing stations were rese rved to 
the tribes and. as far as fi shing 

was concerned , everyone was rela­
tively happy . It was the advent of 
salmon canning and the afflu ent 
society that caused problems. 
Salmon canning made salmon val­
uable to the whi te man as a com­

mercial item and people had more 
leisure time to fi sh for fun. Thus 
were born the commercial and 
sports fi hermen. 

Commercial fi shermen , assisted 
by modern technology, ranged 
from the Ber ing Stra its to Ca lifor­
nia . Ru s ia. Japan , and Canada 

joined in, and everyone began 
ca tching salmon m increasing 
nu mber . The canneries were 
,rn rk ing overtime. Salmon became 
big business . 

Sportsmen began to increase as 
they, too, benefited from modern 
technology. Equ ipped with the la t­
est rods. reels, clo thing, boats, mo­
to rs. and ca rs to take them to the 
fi sh , spo rtsmen stayed in hotels. 
motels. and boa rding houses dur­
ing the fishin g season. It was esti­

mated that they pent between $30 
to 40 fo r transportati on, equip­
ment, supplies, and lodging for 
every salmon they managed to 
catch. Salmon indeed mea nt big 
business. 

The canneries were buying all 
of the salmon they could get their 
hands on . Upstream where the In-

di ans were wa1 tmg, there were 
fe11 er sa lmon than had been in the 
past yea rs. The Indian 's commer­

cial fi shing dated back to pre-his­
tory as did their method o f catch­
ing them. Therefore, using the 
white man's modern nets, why not 
sell the fi sh to the whi te man? 

Nothing had really changed, but 
the method of catching fi sh was 

better and the market considerabl y 
im proved. Salmon became big 
business for Indians, too. 

The whi te man had all but ex­
terminated the salmon in Califor­
ni a ( where some yea rs earli er he 
had all but exterminated the In­
di an ), and ma ny treams a long the 

northwest coast had been seve rely 
decimated. Stri ct regulation was 
req uired to save the almon. 

Commercial fi shermen on the 
high seas were reg ul a ted by trea t­
ies between the various countri es 
in vo k ed and were gove rned by 
Washington State's laws when fi sh­
ing on the high seas and land a t a 
port in that State. Tho-e fi shing 

withi n it s territoria l waters and 
Puget So und , includin g spo rt s fi sh­
ermen. a re reg ul a ted by the State 
o f Washington as to the times, 
manner. and places where they 

may fi sh . The Indians who were 
wa iting upstream as they had for 

ages, but with new equipment. 
suddenl y found themselves in the 
ll" ro ng place, at the wrong time, 
cat ching the wrong fi sh . 

The salmon con troversy is noth ­
ing new to the Sta te of Washing­
ton. The first case invo h·ing In­

dian ofT-rese rrnti on fi shing ,rn~ 
dec ided by a Washington Terri ­
tori al Court j ust 33 years aft e r th e 

s igning of the Trea ty of Med icine 
Creek. The courts of the State o f 
Washington over the yea rs had 
held the Indi ans fi shing off the 
rese rvati on 1rere subj ec t to the 

same reg ul ati ons as anyone else. 

As more demands were made for 
the almon, the reo- ul a ti ons grew 
more restrictive. 

In 1940 a case arose concerning 

the question of whether the I ndi­
ans fi shing off the re ervation had 
to buy fi shing license . The Su­
p reme Co urt of the tale of Wash­
ington reasoned that since Indians 
we re subj ect to the ame regula­
tions as an yo ne else, they had to 
buy fi shing license . The .S. u­
preme Court reversed that deci­
sion, ruling that the Indian right 
to fish was a treat y right and the 
Sta te co uld not charge the Indi ans 
a fee for exe rcising that ri ght. The 
Court then said that the Indians 
were subj ect to regula ti ons a are 
" necessa ry" for the conser a tion 
of the fi sh . Thi latter ruling 
opened a Pandora's box. 

The Federa l courts in Washing­
ton adopted the theory that in 
order to be " nee a ry" regula­
ti ons had to be ' indi pen able." 
In other words, only after the 
State had done a ll in it power to 
conserve the sa lmon by other 
means co uld a conservat ion regu­
lati on be impo ed on the Indians 

,, ,, 
as necessa ry. 

In the first case which came be­
fore it the Wa hington Supreme 
Court d ismi eel charges against a 

gro up of Indians because the Sta te 
had not pro\'e11 th a t the regul a­
ti ons under which the Indians 
11·e re charged were " necessa ry." 

Th e U.S. Supreme Court plit 4 to 
4 on the appeal. Since the Su­
preme Court could not ma ke up its 
mind , the de i ion of the tri al 

co urt was au tomatica ll y affirmed . 

In 1963. the Wa hington Su­
preme Court aga in con idered the 
question o f off-reserva ti on India n 
fi shin;r. In that case. in a 7 to 1 
der i~ion, the court held th at the 
In dians ll"ere subject to conserva­
ti on regulations ll"hich were " rea-
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sonable and necessary." 
The regulation of Indian off­

reservation fishing by the State was 
not met with enthusiasm by the 
Indians. While the laws and regu­
lations applied equally to young 
and old , rich and poor, black, 
white, and yellow, they did not 
have a treaty as the red men did . 
In addition to the principle in­
volved, there was this very prag­
matic economic consideration. lf 
the regulations applied to Indians, 
they would prohibi t the Indian 
from catching fi sh at their " usual 
and accustomed places." The com­
mercial and sports fi hermen were 
catch ing so many of the salmon 
before they got to the Indians, 
those that remained were needed 
for spawning purposes. Thus, the 
Indians fishing with highly ef­
fi cient modern gea r were in a po­
sition to decimate the salmon runs 
severely. The Indians cla imed that 
if the State wanted to conserve the 
salm on, it should begin with the 
sports and commercial fi shermen, 
and leave the Indians alone. 

Since they continued fi sh ing off 
the reservation in violation of the 
State regulations, the Indians were 
arrested. Although the Indians 
read their treaty to the "ame rang­
ers, they were arrested anyway. 
The Indians kept fi shing, the game 
rangers kept arresting. Other peo­
ple who hea rd of the Indians' 
plight issued public statements 
sympathetic to their goals--en­
forcement of their treaty rights. 
But the Indians adopted a passive 
resistance technique and modified 
it to suit their pu rpose- they held 
fi sh-ins. 

Dick Gregory, comedian and 
civil rights activist, attended a 
fish-in and symbolicall y helped an 
Indian fi sherman lift a salmon 
into a boat. He was promptly ar­
rested, tried, and given the maxi-

mum penalty under a statute en­
acted to prevent poaching. The 
Governor of the State of Washing­
ton refused to commute the sen­
tence by even one day. 

The Puyallup Tribe is one of 
the smallest and least organized in 
the State of Washington. Its reser­
vation consists of 20 acres (at one 
time it had included most of the 
city of Tacoma) and is used pri­
marily as a cemetery. The Puyal­
lups were engaged in extensive 
new fi shing downstream from a 
State fi sh hatchery. The State of 
Washington contended that the 
hatchery fish runs were being de­
pleted. 

The State sued the Puyallups. 
Fishing by the Puyallups, who 
were weak and unorganized, was 
extensive and engaged in primar­
ily by one family. The same was 
generally true of a second tribe, 
the Nisquallys, which was also 
sued. The Nisqually Tribe, at a 
height of indignation difficult for 
whites to understand, refused to 
answer the ludicrous charge that 
they had no fi shing rights. How­
ever, 12 members of the tribe who 
had been arrested for fi shing in 
violation of State regulations did 
appear and answered for th em­
selves. 

The issue, as the State saw it, 
was obvious. Indians were seeking 
special privileges, privileges over 
and above those held by everyone 
else. It was invidious di scrimina­
tion. In additi on, there was also a 
ve ry practical consideration : one 
of sovereignty and control- for 
whoever controlled the streams, 
controlled the salmon, and salmon 
are big business. 

The Indians, on the other hand , 
viewed all of this with great con­
fusion and frustration. Hadn't 

their ancestors fi shed commer-

cially in these streams since time 
began, using the most efficient 
means at their disposal ? Hadn't 
the white man taken their lands 
through a treaty that was signed 
as a result of coercion, deceit, mis­
representation , bribery, and re­
lated chicanary? Hadn 't they re­
served unto themselves one benefit, 
minute in relation to what they 
had lost, the ri "ht to fish at their 
usual and accustomed places? 

The State of Washington claimed 
that the issue was one of conserva­
tion- charging that the Indians 
were fish ing the streams, catch­
ing salmon as they swam up­
stream to spawn, and thus catch­
ing the breeding stock and killing 
off all of the salmon. The Indians 
responded that they had been fish­
ing the streams for thousands of 
years and in all of that time had 
never been able to destroy the 
salmon ; it was the white man who 
was destroying the salmon by pol­
luting the streams with his paper 
mills and manufacturing plants 
which in turn poisoned the 
salmon ; it was the white man who 
was building dams the salmon 
could not cross. They claimed that 
the white man was creating lakes 
in which the salmon would not 
spawn, that the fi sh caught by the 
white commercial and sports fi sher­
men were just as much breeding 
stock as those caught by the Indi­
ans, and that, above all, the white 
man was catching all of the fish 
before they got to the Indians. 
The issues were joined in fact, but 
not in law, as we shall soon see. 

The Sta te asked the court for an 
order prohi biting Indians from 
fishing in violation of State regu­
lations. The State alleged what to 
it was obvious : there are no In­
dian tribes any more. Oh, there 
was a group called the "Puyallup 
Tribe," but it was just a social 
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club like the Itali an Americans or 

somethin g like that. Bes ides, Indi­
ans looked, dressed , talked, and 
acted like anyone else and , the re­
fo re, ) ou had no way of telling 
wh o \\' as an Indian and ll'h o was 

not. Befo re the coming of tho 
whites, Indians had no title or 

right lo land . They were like ani­

mals roamin)-! about the area and 

had no mo re ri ght s th an th e a ni­

mals. They were a conquered peo­

ple wh o had nothing to g i\·e in 
consideration for retenti on o f th e 

ri ght lo fi sh. S in ce th ey had no th­
ing to g i\·e in exchange th ere 1,·as 

no necess it y to respect th ose pro m­

ises even th ough th ey were call ed 
" trea ti es ." The poli ce po 11"e r of the 

S tat e authorizes it to consen ·e nat­

ural resources and fr om a stand­

point of conse rvat ion the Sta te of 

\Va hin gton had to cont rol fi hing 
in th e streams. 

The co urt th en iss ued a blank et 
injuncti on pe rm anentl y enj o ining 
any and a ll Indian ofT-rese n ·a tion 

fishin !-! whi ch was in \·iola t ion of 
Sta te reg ul a ti ons. On appeal. th e 

Supreme Co urt of th e Sta te of 

Washin g ton took a somewh at d if­

ferent view of th e contro\·e rsr. 
Trea ti r s of th e l ·nit ed States. said 

th e co urt. ca nnot he repudi a tecl hY 

th e State of Washing ton o r it s 
co urt . Th e l "nited State~ co uld 

not be sa id to have been j ust 
" playing trea ty" 1,·ith the I nd ians. 
It \\'as th e l "nit ed ta les and th e 

whit es of \Vashin gton te rri to r y 
" ·.h o ask ed for and got the trea t\·. 
no t th e Indi ans. 

The co urt furth e r found that it 

was not th e pro1·in ce of th e co urts 

lo determine th e ex istence or non­
exi stence of Indi an tribes. Thi s 

was a matt er within th e exclus i\·e 

juri sdi cti on of th e Federa l Gov­

ernm ent a nd if it contin ued to rec­

ognize th e tribe, so must th e Sta te 

of Washin gton . It also found th at. 
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Indians did have special fish­

ing ri ghts und er the trea ty, but 
those ri ghts were not absolute. 
The State had clea rl y establi shed 
th at the con tinu a ti on of Indian 
fi shin g using modern meth ods 

1rnuld result in se ri ous dec imation 

of salmon runs. 

S in ce th e tri a l r,o urt had issued 

th e blanket injuncti on it s judg­

ment was too broad and \l'o uld 
ha ve to be m od ifi ed. The Indi ans' 

right s \\'ere subject onl y to conser­
\·at ion measures " reaso nab le and 

necessa ry lo prese rve th e fi shery." 

The injuncti on would thus ha ve lo 

be tailored lo th e parti cular situa­
ti on, en j o ining a spec ifi c ac t or 

ac ts on the basis that th ey violat ed 

a " reaso nable a ncl necessa r y" con­

se rvation measure. The case was 

th en sent back to the lower co urt. 

The Indians still h ad their 
trea ty, or at least th e remnants of 

it, and the Sta te o f Washington 

had some auth or it y lo regul ate In­
dian fi shing. at least in a manner 

" reaso nab le and nece sa r y to con­

serve the fi sl1e ry," eYen if no one 
11·as sure what th a t meant. But to 

the Indi ans, th e rem nant o f a 

trea ty was not enough. They ap­

pea led to th e L S. Supreme Cou rt 
as did th e Stair. Th a t Court , speak ­

in ; th rough i\1r. Justi ce Douglas. 
handed do1rn its dec is ion on :Vlay 
27. 1968. 

The Court ass um ed th a t o ri g i­

na ll y th e Indi ans had fish ed with 

nets a nd th a t th e re \\'e re com mer­

c ia l a peels to th eir fi shin g. While 

it sta ted th a t th e Treat y of Med i­

cine Creek could not be co n tru ed 

as g ivi ng the Indi ans no more 

ri ght s th an th ey would have had 

without th e trea ty, th e Court found 

th a t the Indians' right was "in 

common with c itizens of th e terri­

to r y"; and since th ey co uld be 

reg ulated , so co uld the Indi ans. 

The times and manner of Indian 

fi shing were not spec ifi ed in the 
treaty. It was into this unspecifi ed 

a rea tha t the State was allowed to 
enter. 

The Court held tbat the State 

could regula te the manner of fish­

ing, the size of the take, restrict 

commercial fi shing, and the like 
"pro \·ided the reg ul a ti on meets ap­

propriate standards and does not 

di scrimina te aga inst the Indians." 

Whether or not the regulations in 

questi on met th e " appropriate 
standards" ( \\'ere ' reasonable and 

necessa ry") was not before the 

Court since the case had been re­

manded to tl1e tri a l court by the 

Supreme Court o f Washington , 

and th e tri al court had not, as yet, 

ans11"ered th at questi on. Thus, 

there reall y \l'asn't anythin g for 

the "C.S. Supreme Court to decide. 

The Cou rt did. howe\·er, in a 

pregnant statement, say that "any 

ultima te fin d ings on the conserva­

tion iss ue must also cover the 

issue of equ al pro tecti on implicit 
in th e phra_e ' in common with .'" 

With tl1 at. th e Court affi rmed the 

dec is ion of the Sta te supreme 

court , and. in it s op inion , settled 

once and for all th e questi on of 
Indi an fi shing under th e Treaty of 
Med ic ine Creek. 

The un derl~·ing problem in the 

fi shin g case \\' as not conservati on. 

H oweYer. th e conse rvation argu­
ment o f th e Sta te so ove rwh elmed 

th e co urts th at th ey never dealt 
with th e rea l iss ue- th e a llocati on 
of a resource . 

Any type of recr ul ati on would 

be " reasonable and necessa ry to 

presen ·e tb e fi sheries" if the State 

of Washin g ton allows the commer­

cial and sport s fi shermen to catch 

all of the fi sh befo re they reach 

th e Indi ans. leav ing onl y enough 

to spawn. It is poss ible th at thi s 

type of regulati on is \\'h at Mr. Jus-
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Li ce Douglas so ught to p re,·ent 

when he sa id th a t th e re/!ul a ti on. 

lo be applicable to th e Ind ia ns, 

must " not di scriminate aga inst the 

I ndian " and th a t the regul ati on 

"m ust also cove r th e issue of eq ual 

protect ion im plici t in the ph rase 

' in common with.'" 

T oday, the s ituati on in Wash­

ington has cha nged ve ry little: the 

Indians are fi shin g a nd read in g 

th eir trea ty, a nd th e S tate ga me 

range rs are a rres ting th em when­

ever they ca n ca tch them. There 

have been threats (so meti mes 

accompanied by ac ti on ) o f viol­

ence on both sides. The Sta te is 

a rmed as a re so me o f the Ind ian 

fish ermen, and it looks to some 

li ke the beg innings o f ano th er In­

di a n war. 

The Wisconsin Case 

On the same day the C.S . Su­

p reme Co urt ha nded cl own th e de­

c is ion in the P uya llu p and N is­

qu a ll y ca es, it a lso ha nded do wn 

a deci s io n conce rnin g the hunting 

and fi shin g ri /!hts o f the \l enom i­

nee tribe in Wisco ns in. By trea ty 

in 185-1- the ivlenominees ret ro • 

ceded ce rtain la nds they had ac­

quired unde r a n ea rli er treaty 

and th e L"n il cd S ta les assif! ned to 

them a reserva tio n " fo r a home, to 
be he ld a Ind ia n la nds a re h eld ." 

One hundred years la ter Co ng re!'s 

pas· ed an ac t te rmina tin g Federa l 

supe rvi s io n o,·er th e prope rt y a nd 

membe rs o f th e tri be. (The termi ­

na t io n ac t res ulted in th e nea r 

bankru ptcy of the tri be. costin g 

th e :\'Ieno minees in the vic inity o f 

18 milli o n. l t a lso ga \'e th e newl y 

c rea ted co un ty th e hig hest num be r 

o f welfare rec ip ient s in th e S tate, 

but th a t is anoth e r sto ry ). The 

195 i term ina ti on ac t prov ided th at 

a ft e r te rm ina ti on " th e la ws o f th e 

se,·era l S ta tes sha ll a pp ly to the 

tribe and its mem be rs in the sa me 

ma nne r as th ey apply to oth er citi­

zens o r pe rso ns within their juris­

d icti on. " 

T he te rmin a ti on ac t became 

e ffecti,·e in 1961 a nd the ga me 

ra nge rs o f th e S ta te o f W isco nsin 

prom ptl y bega n a rrestin g members 

o f th e Meno min ee tri be fo r viola t­

ing S ta te hunting a nd fi shin g 

laws. W hen th e case came be fore 

the \\'i sco nsin Supreme Co urt , it 

held th at a ny hunting a nd fi shing 

ri g ht s th e \l enom inees m ight have 

had we re ex tin g ui shed b y the te r­

minati o n act which speci fi call y 

sta ted th at th e \lenomi nees were 

to be subject to S ta te laws. The 

\Ienom inees sued the Federa l Go ,·­

e rnmen t in th e L" n it ed Sta tes 

Co urt of Claims fo r da mages occa­

s io ned by th e loss o f th eir ri ghts. 

The Co urt o f Cla ims held th at th e 

I nd ia ns· r ights had no t bee n lost. 

T he Ind ia ns ag reed this ,m s th e ir 

or ig inal pos iti on. an d appea led to 

the C.S. Sup reme Co urt seekin g 

its affi rm ati on o f the Co u rt of 
Claims dec is io n. 

First th e S up reme Co urt had to 

fin d th at the r ig ht to h un t a nd fi sh 

exi sted . It did thi s bl' int erpretin g 

the t reaty ph rase th a t the lands 

we re to be held '· as Indi an la nd s 

I we re l he ld' . as imp h·ing th at th e 

Ind ia ns had th e ri ght to h unt a nd 

fi sh beca use thi s was the Ind ians" 
1,·a 1· o f life . \\ .hil e it woul d ~ee m 

clea r lo mos! th a t the hun linf! a nd 

fi shin /! ri /!h ls beca me subjec t to 

S tate ref! ul alio n a nd co nt ro l b\' 

the te rm in a ti on ac t. th e Co urt 

rea ched th e oppos ite conclusion. It 

had to bend o,·e r backlrn rd lo do 

it. b ut it di d. The Court foun d 

so lace in a n ac l passed nea rl y 7 

\'ears before the term inati on ac t. 
Th e ea rli er ac t sta led th at ce r­

ta in S tates co ul d exerc ise juri sd ic­

ti on 01·er · ' Indi a n countn·" whi ch 

it defin ed as la nds within a n In -

di a n rese rva ti on . dependent In­

d ia n commu ni ty, a nd Ind ian la nd 

a ll otment s. l ·nde r the ac t. jurisd ic­

ti on o f th e S ta te could not be ex ­

e rc ised aga inst an,· r ig ht g ra nt ed 

under trea ty, a;r recme nt. or ta tule 

" with respec t to hunt in;I, trappi ng. 

o r fi shin g, o r the co n tro l, licen­

sing. o r rep 1l a1ion thereo f. ·· The 

maj o rit,· o f the Court _a id tha t th e 

tw o acts had to be read together 

a nd th a t s ince the earlier ac t sa id 

Sta tes cou ld no t regula te Ind ia n 

huntin g a nd fi _hin g . these ri g hts 

sun·ived the termination ac t. 

Conclusion 

The re we ha ,·e the two most 

recent C.S. upreme Co urt dec i­

s ions on In dian hunting a nd fish-

111g . 

Tha t th e court s ,rill go to 0 -reat 

leng tl1 s to protect the Indians' 

r ig ht lo hunt is ev idenced by th e 

;\,l enominee case . Bu t th e ri gh t to 

hunt is not a substantial r ight. 

Yo u cann ot feed a fa mi ly bl' hunt· 

ing . S till. hu nti ng let yo u rem a in 

a n Indi an and ma intai n a bare 

sub sis tence level. On the other 

ha nd. in th e Purnllup and :\ i . 

q ua ll y cases the Indi a ns were com­

me rc ia l fi sherme n. Commerc ial 

sa lmo n fi ~hi ng allo,,·ed them to 

li,·e as Indi a ns and no! h a ,·e to 

sta n ·e wh ile do in i,! ii. Thi s ri g ht is 

a substa ntial right th a t i not sub­
jec t to protec ti on b,· the co ur ts. 

If Indi a ns want lo fi sh co mm er­

c ia lh· th ey m ust jo in wh ite soc iety 

a nd fi sh acco rd in )! lo the ru les of 

Iha t soc iel y . It is all ri ght for l n ­

d ia ns lo be Indian . so lon;r as it 

does not cos t us anr th ing. The 

cho ice o f ass imila te or slan e has 

bee n th e choice o ffered to th e ln­

d ia ne for centuri es, and the di­

lem111 a o f th e :\ me ri ca n Ind ia n is 

th at it is still the only one 
offe red. ■ 
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TREATMENT OF MEXICAN AMERICAN HISTORY 
IN HIGH SCHOOL TEXTBOOKS 

by John S. Gaines 

Th e treatment of Mex ican 
Americans in American histor y 
tex ts has been grossly inaccurate, 
subjective, and marred by the 

Dr. Gaines, who taught American 
history at the high school level from 
1958 to 1967, is chairman of the Depart­
ment of Education of King College in 
Bristol, Tennessee. This art icle is ex­
cerpted from his do ctoral dissertation 
which was submitted to the School of 
Education, University of Southern Cali­
fornia, in August 1971. 
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om1sswn of important facts , the 
use of stereotypes, and elements of 
latent nativism. 

According to former Secretary 
of Health, Ed ucat ion, and Welfare 
Robert Finch, the mention of the 
role of Mex ica n Ameri cans in con­
temporary society is virtually non­
ex istent in textbooks. This is true 
despite the fact that Mexican 
Americans const itute the largest 
forei gn language speaking element 
in the United States. It is clea r 
that thi s increas ingly estranged 
ethnic communitv dese rYes greater 
and more understanding attention. 

Regional and local histories of 
the Southwest do give some men­
tion of thi s gro up. but it is often 
made in a patronizing tone. In­
creasing frustration and militance 
on the part of this minority prom­
ises to make this a subject of in­
creasing concern not only in the 
Southwest, but also by the Spanish 
speaking Puerto Rican population 
of :\ew York City and the large 
Cuban refugee colonies of south­
eastern Florida. 

In recent years. weaknesses 
have often been citecl concerning 
the black minorit y and its place in 
American history. F rom this devel­
oped the current-often misunder­
stood, but clearly belated-atten­
tion to black history. Other unas­
simi lated minorities now claim 
that they, too. are treated too 
lightl y or ignored. As a result, a 
movement toward ethnic studies 
has been spawned. 

The increasing mobilit y and in­

terdependence of our society de­

mand that former modes of ap ­

proaching subj ect matter be re­

placed with more effective tech­

niques. Historians must not yield 

to the temptation to tailor history 

to the desires of each community 

-black history for blacks, WASP 
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hi stor y for WASP's a nd Chicano 

history for Chicanos. To do so 
would be to den y the es ence of 

democracy. Although not unani ­
mously held. th is position is sup· 
ported in sources. Certainl y "sepa• 
rate but eq ual li es," as it was put 
in a Jul es Feiffe r ca rt oon,* is not 
the solution. \\ hat is needed is a 

comprehensive history which does 
not yield to the economic, politi. 
ca l, and soc ia l pressures. Such a 

his tory would replace the current 
pattern of tex tb ook writing , which 

has prod uced a vers ion of Ameri­
can history devo id of controver-
ial or unpleasant topics, with an 

exc iting and authen ti c American 
hi story which embodies as well as 
describe the ideals of democracy. 

If Ame rican hi story is impor· 
tan t, is it not beca use of its direct 
rela ti on hi p to one of the most 
widely accepted goal s of public ed­
ucati on- t ra ining for citi zenship 
in a democratic soc iety? 

Conside rin g the fund amental re­
la t ion hip between hi story texts 
and the goa ls of ed uca ti on, then 
the obvio us q uesti ons arise . T o 
what ex ten t do hi story books pre­
pare students for ci ti zenship in an 
increa ingly complex, plurali stic 

society? Does the American hi s­
to ry tex t's ove rwh elming emphas is 
on milit ary hi sto ry, parti sa n poli­
ti cs. a nd internati onal relati ons fa. 
cilit a te our major ob jecti ves or 
merel y make hi sto ry a more or 
less pedanti c subj ect o f inte rest to 
scholar but not to c itizens? 

Are our a sum pti ons conce rnin g 
Ameri ca n hi story pe rtin ent to the 
averap-e tudent wh ose vote IS 

equal to th at of the learned profes­

sor in our ys tem of gove rnment? 
Are these co urses meanin)!ful to 
our minor it ies- o f race, religion, 

• Lo Angele Times, Apri l 20, 1969. 

lan" uage and culture? Or do they 
present a homogeni zed and unreal­
isti c versio n of American life, both 
past an d present ? 

T o determine the ex tent , ac­
curacy, a nd obj ectivi ty of Mexi­
can Amer ican history a t the high 
school level in recent yea rs, the 
contents of ma jor textbo oks were 

examined. 

The purpose of this analysis 
was to facilitate better und erstand­
in

0
o- of the unique and important 

contri butions which have been 

:nade to Amer ican history by the 
Mexican Ameri can and his Indian 
and Hispanic ancestors. 

This examinati on revealed th at 
man y important aspects of Mexi­
can Amer ican history have been 
minimized , distorted, an d omitted 

from comprehensive Amer ican his­
tory textbooks used in United 

S tat es high schoo ls. 

in

Cons ideri ng the s ize of this mi­

norit y and its long hi stori cal 
reco rd , it is difficult to imag ine 
the problems confronting attempts 
to stud y it in depth. At th e outset 
there is a problem in determining 
how many Mexican Americans 

there a re in the nit ed Sta tes and 
whe re they li ve. Such a problem 
may seem absurd, but it is true.* 
Althou0o-h efforts were made to 
co rrect thi s s ituation, the 1970 
census in the five Southweste rn 
Sta te of Ar izona, Cali forn ia, Col­
orado, ·ew Mexico, a nd Texas 

continued the pract ice of e timat­

C,(Y th e ir numbers by a Spani sh 

surn ame co unt. E fforts to provide 
a Mex ican Ameri ca n ca tego ry on 
the censu forms were not success­

ful. The surname co unt was re­
ta ined despi te obv ious defects and 

• An ex tensive arti cle on !his suhj ccl 
wrillcn hy Ruhcn Salaza r appea red in 
Ilic Los Ange le Times, May 12, 1969, 
Sec. II, pp. 1- 2. 

is particularly un warranted since 
direct counts are made of blacks, 
India ns, J a pane e, Hawaiians, Fi ­
li p inos, and Ko reans. 

Intermarriage has also made the 

surname co unt quite unreliable. A 
lanoua oe survey would have merit ,0 0 

but would still omit the more 
accultura ted descendants of His­
panic and 1exican forebears. 
Limiting the survey to the five­
S tate region ignores the fa ct of 
sizable migration of Mex ican 
America ns outside their t rad i­
ti onal areas. It hould be noted 
tha t there is no un ani mit within 
th ~ g roup itself on thi matter. 

Some prefer to be listed as 
" white," a long sought identifica• 
ti on by Mexican mericans in 
some regions, especiall y where 
nonwhites have been subj ect to in ­
ferior status. Others prefer to be 

known as pani h Americans for 
essenti all y the same reason . The 
majority a re of mixed racial back­

c,crro und and accept the term " Mex­
ican American. " It should be 
noted th a t they are deemed " for. 
eioo- n" in both Mexico and the Un-
ited States. 

Further co incidental fa ctors in­
clude the rather na rrow geogra ph­
ical dispersion of unive rsities 
noted for their " merican" hi sto­

rians and the even mo re restri cted 
reg iona l patte rn with in which 
most tex t publishers a re fo und . 

S ince it would have been im­

practi cal to condu ct a detailed 
analys is of a la rge number o f text­
books, a sys tema ti c sampling pro· 
cedure was follo wed. Ten repre­
sent at ive high school Ame ri can 
hi story tex ts were d 1osen. In addi­

ti on, two o f the mot pop ul ar and 
most widely kn own coll ege tex ts of 
the peri od were included . Finall y, 

the two most succe. ful Ame ri can 

hi sto ri es pub li shed for popular 
sa les in recent year were selected. 
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The stud y encompassed all as­
pects of Mex ican American history 
within the geographic limits now 
defined by the United States bor­
der as well as those elements of 
Indian, Spanish, Mex ican , and 
Latin American history which 
could be most directly assoc iated 
with American history. ln doing 
so. it investigated a broad spec­
trum of relationships between His­
panic and Anglo cultu res, their 
peoples, government , and life­
styles. Spanning an era of nearly 
500 years, if deemed to begin with 
Columbus- and even longe r if the 
Indian an tecedents of Mexican 
American culture are given due 
consideration- it is one of the 
longest and most colorful strands 
in the fabri c of American hi tory. 

All references to this relation­
ship contained in the 14 sources 
selected for the stud y were ana­
lyzed. These included the consid­
eration of international relations 
- with Spain before Mexican in­
dependence and with Mexico from 
1821 until the present. 

Following the selection of the 
tex ts, they were surveyed for all 
materials which related to the 
study. Then the categories of cov­
erage were set up. A bibliography 
of historical, anthropological, and 
sociological authoritie in the fi eld 
of Mexican American studies was 
then developed. The next and very 
important step wa to survey the 
writings of the e experts in order 
to amplify the categories pre­
viously determined ; to evaluate the 
validity of the textbook allusions 
to the categories : and to discover 
the scope of hi storica l op inion on 
both these and related catego ri es . 
Finall y, the tex ts were rechecked 
against the author ities. 

The mass of information thus 
obtained was then manipulated in 
several ways. Where feasible, the 

high school texts were related to 
the college texts, weighed against 
each other, and compared to the 
trade books. Trends, patterns, and 
anomalies were thus ascertained. 

The cr iteria followed in the de­
termination of which high school 
texts to study were simple to 
apply. Each had to meet six tests. 
It had to be ( 1) comprehensive ; 
(2 ) contained in a single volume ; 
(3) basically chronological; ( 4 
aimed at the general high school 
market ; (5) available nationwide ; 
and ( 6 ) used in the classroom 
during the last decade. 

An attempt was made to ascer­
tain the number of copies sold and 
the scope of adoptions enjoyed by 
each. The objective was frustrated 
by the understandable policy of 
the publishers which could be sim­
ply stated as "Tell the world if the 
news is good, but mum's the word 
in all other cases." 

The 10 high school texts repre­
sent nine different publishers, with 
the one double representation 
being American Book Company. 
Original dates of publication of 
the various books range from 
1936 to 1969. The earliest publica­
tion date of the volumes incorpo­
rated in the study is 1954. Several 
had 1971 editions out. 

The content survey is divided 
into eight sections. Each has a the­
matic basis, and the first six also 
have a chronological basis . The 
eight sections * are as follows: 

I. Spanish Exploration and 
Discovery 

II. Spanish Colonial System 

III . United States and Spain 
(1776-1819) 

IV. United States and Mexico 
(1810-1846) 

• Each section had major subdivisions 
as well. 

V. The Mexican War 
( 1846-1848) 

VI. United States and Mexico 
(1848-19,0) 

VII. Hispanic-Mexi ca n Cul­
ture in United States 

VIII. Authors and Publications 

The more th an 300 different 
items which were covered by the 
14 history books filled in the cate­
gories thus established. 

Review of Findings 

The resume of the evidence col­
lected in this survey is in three 
parts: a book-by-book summary; 
a section-by-section comparison; 
and a discussion of the relation­
ships among the various types of 
books. 

Source I, His tory: USA ., by 
Jack Allen and John L. Betts 
( Cin. Ohio: American Book Com­
pany, 1967), follows the pattern 
established by the whole sample 
very closely. It includes references 
to 173 of the 304 items included 
in the survey for an overall aver­
age of 57 percent. It should be 
noted that its 42 percent coverage 
of the section deemed most impor­
tant to this stud y, Section VII, 
Hispanic-Mexican Culture in the 
United States, is exceeded by only 
one source. Its most outstanding 
areas of coverage deal with the 
Spanish colonial regions in the 
United States and the war for 
Texas Independence. Its lowest 
relative ranki ng is tenth , for Sec­
tion I. 

Source II , History of a Free 
People, 6th Rev. Ed. , by Henry W. 
Bragdon and Samuel P. McCutch­
eon (New York: Macmillan Co., 
1967), also follows the pattern 
rather closely. It mentions 176 of 
the 304 items in the survey for an 
average of 58 percent. It is the 
only source to include a comment 
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from a Mexican historian and the 
only one lo quote modern Western 
history specialists, Bernard De 
Volo and Ray Billington. Its hi crh. 
est ranking was a tie for second in 
Section II and its lowest was a tie 
for 10th in Section IV. 

Source III, The American 
Achievement, by Richard C. 
Brown William C. Lang, and 
Mary A. Wheeler (Illin ois: Sil­
ver-Bardell Co., 1966 ) , is 11th in 
number of items included with 150 
of 304 for a 49 percent fi gure. 
The coverage which it provides on 
topics rela ted to this survey is 
usually very brief. 

ource IV, United States His­
tory , by Richard N. Current, Alex­
ander DeConde, and Harris L. 
Dante (Scoll Foresman & Co., 
1967 ), i tied fo r seventh place in 
number of items covered with 170 
out of 304 for 55 percent. Of all 
the histories surveyed this sou rce 
has the most complete and accu­
rate maps depicting the top ics 
under study. It also gives by far 
the most complete description of 
the panish explora tion of what is 
now the Unit ed Stales. 

Source V, Th e Adventure of the 
American People, by Henry F. 
Graff and John A. Krout (New 
York: Rand McNall y, 1959 ), is 
tied fo r fifth in total coverage 
with 173 items out of 304 for 57 
percent. Its overall coverage is 
very well balanced among the sec­
tions. It contains excerpts from 
three orig inal docu men ts perta in­
ing to surveyed top ics. 

Source VI, A Short History of 
American Democracy, 2nd. Ed. , 
b y John D. Hicks and George E. 
Mowr y (Boston: Houghton-Miffiin 
Co., 1956 ) is tied for seventh in 
the number of items covered with 
170 out 304 for 55 percent. It de­
voted the greatest allention lo a 
bibliography of any of the texts, 

provid ing nearly 50 pages. 
Source VII , A History of Our 

Country, ew Ed ., by David S. 
Muzzey (Boston: Ginn & Co., 
1955 J, is fourth in overall items 
included with 174 out of 304 for a 
57 percent average. It glorifi es the 
ea rly phases of Mex ican history 
while ignoring more recent events. 

Source VII I, United States His­
tory for High Schools, by Boyd C. 
Shafer, Everett Aug purger, and 
R.A. Mclemore (I ll: Laidlaw 
Bro., 1969 ), ranks ninth in overall 
it ems mentioned with 158 ou t of 
304 for 52 percent. Il contains 20 
illustrations which depict items in 
the survey and has 11 map loca­
tions not discussed in the text. 

Source IX, Rise of the Ameri­
can Nation , l\"ew 2nd Ed., by 
Lewis P. Todd and Merle Curti 
( New York: Harcourt, Brace & 
World , Inc. , 1969), stands m 

second place for total items cov­
ered with 187 ou t of 304 for 61 
percent. This source provides by 
far the best coverage of the His­
pan ic influences in Cali fornia. 

Source X, United tales His­
tory , Fremont P. Wirth (New 
York: American Book Co .. 1954), 
ranks 13th in the ove rall standing 
with 119 out of 304 items fo r a 39 
percent average. The weakness of 
the narrative in thi s subj ec t area 
is heightened by the fact th at the 
only mention of seven items is on 
a time chart and the only mention 
of 12 more items is found on 
maps. 

Source A, Th e American Pag­
eant , 3rd. Ed., by Thomas A. Bai­
ley (Boston: D. C. Heath & Co., 
1966 ). ranks 10th in number of 
it ems covered with 155 out of 30-1 
fo r 51 percent. This source, which 
had more and better maps than 
an y of the other supplementary 
histories, included 10 map it ems 
with no supporting tex t. 

Source B, The nited States: A 
fl istory of a Democracy , 2nd. Ed., 
edited by Wesley M. Gewehr, Don­
ald C. Gordon, David S. Sparks, 
and Roland N. Stromberg ( 1ew 
York: McGraw Hill , 1960 ), 
ranked 12th for total items in­
cluded with 128 of 34 for a 42 
percent fi gure. Th is ource ran cred 
from a good essay on the Mexican 
Wa r lo virtual omis ion of many 
areas. This ma y be the re ult of 
the fact that the chapters were 
written by so many dilTerent au­
thors. 

Source C, Th e O:i:ford History 
of the American People, by Sam­
uel E. Morison ( ew York: Ox­
fo rd University Press, 1965 ) , is 
by far the longest of the books. It 
was first in overall coverage with 
207 items out of 304 pos ible for 
68 percent. It gave nine map loca­
ti ons without textual comment. 
The 10 pages it devotes lo Section 
I is by far the longest treatment 
g iven any section. 

Source D, A Short History of 
the United States, 5th Ed., by 
All an Nevins and Henry S. Com­
mager, ranks 15th in total cover­
age with 108 item of the 30-J. pos­
sible for 36 percent. A highl y suc­
cessful trade histo ry. its major 
strength lie in a pungency of 
style and readab il ity which ra nk it 
higher on it litera ry merit than 
on the scope and depth of it s cov­
erage. 

Hi,;panic-1\Iexican Culture 
in the United States 

Rev iewing the urvey on a ec­
t ion-by- ection ba i re\·eals cer­
tain d istinct trend and patterns in 
the treatment of the materia l. 
However, Section VII of the con­
tent surve y is one which is intrin • 
icall y more significant than any of 
the other . It i in this material 
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that the real significance of the 
Mexican American m United 
States hi story will be found. 

Eleven sources make general 
comments on Hispan ic-Mexican 
culture in the United States. The 
comments are all brief and refer 
only to the Spanish influence. For 
instance, Source II vaguely alludes 
to the importance of the Colonial 
Period, Source IV states that 
"Spanish co loni zati on formed part 
of the background for the civi li za­
tion of the United States," Source 
IX says that the influence of Span­
ish culture in Ca li fornia " is appar­
ent on every hand ," and Source X 
asser ts tha t there are two di stinct 
types of civilization and cu lture­
the Anglo-American m ·orth 
America and the Latin-American 
through out Mexico. Central Amer­
ica, and South America. 

Various cultural features are 
commented upon. Among these a re 
language, words, literature, reli­
gion , place names, architecture, 
laws, customs, and culture. Little 
elabora ti on is gi ,·en . There is no 
mention of the importance of 
Spanish and Mex ican land titles, 
water ri ght~, comm unit y property 
laws, or mining ri ght s. \"or is an y 
mention made of the ri ch Hispanic 
her it age in areas such as fo od, 
music, dance. dre s. or crafts. 

Hispanic contr ibutions to the 
America n econonw have included 
both pr act ices and personnel. The 
ent erp ri se most frequ entl y asso­
ciated wit.Ii th e Spani sh-Mex ican 
herit age of the Un it ed States is the 
ca ttl e industry. Spanish on gms 
are found in se,·eral different as­
pects of thi s important activity. 
Severa l sources point out that the 
longho rn cattl e were introduced 
by the Span iards. 

Other sou rces report the Span­
ish-Mex ican influence on cowboys. 
Source C says that the Texans ad-
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mired " the horsemanship of his 
Mexican neighbors." Source B 
says that the "cow business was a 
time honored Latin American vo­
cation long before Americans took 
it up in Texas." The Spanish in­
fluence upon cowboys includes 
their sadd le, bridle, bit , spurs, lar­
iat , trappings, dress, eq uipment, 
chaps, sombrero, and vocab ulary 
such as bronco, mustang, and 
buckaroo (vaquero) . Four sources 
speak of Mexican cowboys: 
Source C says that they were " the 
first and best cowboys," Source 
IV tells of "some" Mexican cow­
boys, and Source I reports that 
contrary to the tall white cowboy 
of Western ficti on, cowboys in 
reality were " i\egroes, Mexican, 
Indians, and men of other ori-

•gms. " 

Some mention of other Spanish­
Mexican influences upon American 
agricu lture can be found. Source I 
reports: 

Sheep were introduced in the 
West by the Spanish. The first 
sheepherders were Mexicans 
who grazed their fl ocks on 
the grass of the Southwest . 

Source II I briefly notes Spanish 
irrigation efforts in Arizona . 

Four sources comment on Mexi­
can involvement in the mining 
ac tivities in the United States. 
"Mexicans" and "Mexican peons" 
are li sted among the many gro ups 
which took part in the gold rush 
in California. 

There is absolutely no mention 
of the role of Mexican labo rers in 
building the railroads of the 
Southwest, although the Irish and 
Chin ese are frequently discussed . 
l\"o r is there any mention of Mexi­
can farm workers and their long 
hi story of deprivation and labo r 
disputes. In this connection , not 

one source refers to the controver­
sial "bracero" program. * 

Only three sources say anything 
about Latin American immigration 
to the United States and only 
Source I provides a textual com­
ment. It says-

The lands south of the Ameri­
can border contributed many 
thousands more. Latin Ameri­
cans-people of European or 
European-Indian descent-es­
pecially Puerto Ricans and 
Mexicans - are scattered 
throughout th e country. 

No source comments on the size of 
the immigration from Mexico, the 
reason for it , or its significance. 
Nor is any reference to the repa­
triation of Mexican immigrants 
during the g reat depression or to 
the recurrent problems concerning 
the illegal immigration of the so­
called "Wetbacks." 

Specifi c references to the Mexi­
can American minority are few in 
number and lack substance. Most 
of the comments which do occur 
speak of them as existing at the 
time certain areas were acquired 
by the United States, but make no 
allusions to their subsequent role 
in American hi story . Although no 
statement specifies that they re­
mained after Texas independence, 
two sources comment on the num­
ber of Spanish or Mexican set­
tlers. Source II puts it a t "a few 
hundred" and Source IX says that 
it was " thinl y h eld by Spaniards 
and Mex icans." Source C makes 
no mention of numbers but states 
that the . 1orth American colonist 

* Origin ating with the la bor shortage 
which occurred durin g the Korea n War 
a nd conti nu ing unti l 1964, this program 
allowed citizens of Mexico to work in 
th e Unit ed St ates on a temporary basis. 
They served primarily as migratory farm 
workers. 
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in Texas had a "condescending at­
titude" toward his Mexican neigh­
bors. 

Allusions to the Mexican Ameri­
cans in New Mexico are also 
sparse but they appear in six 
sources. However, the most recent 
reference is dated before 1912. 

Six sources speak of the Mexi­
can population of California. At 
the time of American conquest, it 
is described as "thinly settled," as 
having "4000 Mexicans," " barely 
6000 white men," " 7000 sun-bask­
ing Mexicans," and " eight to 
twelve thousand Mexicans of 
Spanish descent. " One source says 
that the gold rush transformed the 
"sleepy, romantic community of 
Spanish-Ameri can ranchers." No 
mention is made of the Mexican 
American population of California 
in the last hundred years. This in 
spite of the fact that Mexican 
Ameri cans participated in the 
dra ftin g of California 's first con­
titution and that for 30 years Cal­
iforni a observed a bilingual status. 
It also ignores the fact that Los 
Angeles with approximately 600, 
000 Mexican Ameri cans is the 
third largest Mexican city in the 
world , exceeded onl y by Mex ico 
Cit y itself and Guadala jara. 

The hi stories in the survey em­
ploy va rious ethnic terms to de­
scribe both Iexicans and Ameri­
can . Only one source uses the 
term "G reaser," an offensive name 
for Mex icans. So urce C makes a 
reference to latinos in a statement 
which a lludes to all Latin Ameri­
cans. :\one of the sources uses the 
terms "Chicano." " Hi spano," " La 
Raza," " Tejano ," " Californio," or 

"Mex ican meri can ," and only 

one olher,-Source D- uses the 

term "Spani sh- American ." Ameri­

cans are called " Los Americanos," 
"Nort e mericano," " Yanquis," 

" damn Yankees," and " Gringo." 
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Source C states that the term 
"gringo" re ulted from Mexicans 
hearing American soldiers sing the 
folk song " Green Grows the Lau­
rel. " In fa ct, the term comes from 
the Spanish word for Greek and it 
applied to forei gners who " talk 
Greek," or unclea rl y. It can be 
found in Spanish di ctionaries as 
early as 1787. 

' ot a single reference is made 
to Mexican American activism or 
lo its leading fi gures, Cesar 
Ch avez and Reies Lopez Tij erina, 
or its organizations such as the 
Mexican American Political Asso­
ciation (MAPA ) or the Brown Be­
rets. Nor is there an y mention of 
di sc riminatory patterns in educa­
tion , housing, and emplo yment. 

Conclusions 

It is clear that man y aspects of 
Mexican American hi story have 
been minimized. di storted, and 
omitted. 

The minimi::at io n of these topics 
has taken many forms. A few ex­
amples include: the effort s of 
Spani sh explorers are de cribed as 
failures and their errors are fr e­
quentl y noted in Section I ; the ir 
col onial effort s are compared un­
fa vo rabl y with the British in Sec­
ti on II ; their obstruction to Amer­
ican expansion as well as their 
brutalit y in victory and cowardice 
in defeat during the War for 
Texas Independence is contrasted 
with Ameri can heroi sm in chau­
vinistic terms in Section IV ; the 
inevit ability o f wes tward expan­
sion and the brilli ance of Ameri­
can military forces highlight Sec­
ti on V, while American partisan 
politics and the slavery issue out­
weigh an y considerati ons of ethics 
in regard to the war or its settle­
ment. In Section VI , at first the 
emphasis is upon fri ction between 

Mexico and the nited States, but 
later Mexico loses its sepa rate 
identit y and becomes merged with 
Latin America. 

Distortions, except for the inac­
curacies noted , wh ich are proba­
bl y more attribut able to lack of 
interest in or kn owledge of the 
materi al, are almost certainly not 
intended to be a refl ecti on upon 
Spain, Mexico, and Mexican 
American . There is, however, evi­
dence of uncriti ca l pa triotism and 
overtones o f American nati vism­
with its not so ubtl e elements of 
racism and relig iou intolerance. 
What little is told of the Indian 
aspects of the Mexican Ameri can 
heritage is pat ro ni zing, grossly 
oversimplified, and in several in­
stances inaccurate. The Spania rds 
are pictured as cruel g reedy, and 
arrogant. The Mexicans are char­
acterized as laz y, undemocrati c, 
and cowardl y, thoucrh sometimes 
romantic. All a re viewed as for­
eign. 

The findin gs clea rl y demon­
strate th e pa ttern of omission of 
data conce rning Hispanic-Mexican 
contributi ons to Ameri can history. 
The lack of information on item 
after item is ove rwhelming. Topic 
after topic is omitted from a ma­
jority of sources. I t i not inaccur­
at e lo speak of a " forgotten" peo­
ple. Ne ither their h isto ry nor their 
existence a re g iven due considera­
ti on. 

It is hoped that the extensive 
documentation of the obvious de­
fects of widely adopted history 
texts will lead to imp rove ments, or 
at least the u e of appro pri ate sup­
plementary material to fill the 
gaping holes left in the fabri c of 
Ameri can hi story. The omiss ion of 
thi s large body of im portant , fa sci­
nating, and th oroughl y relevant 
material is not 111 the best interest 
of our society. ■ 
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AFFIRMATIVE ACTION IN LABOR CONTRACTS: 
SOME IMPLICATIONS FOR COLLEGE AND UNIVERSITY PERSONNEL 

by North Barry Dancy The issues of managemeni. and 
labor, long a topic reserved for 
lower middle class working per­
sons, has become, in the past 

Dr. Dancy is Dean of Students at 
Fairleigh Dickinson University in Ruth­
erford, N ew J ersey. 
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decade, a sensitive and complex 

issue for the " management" within 
Academe. As China wa tching has 

become a preoccupat ion with 

man y Americans recently, uni on 

watching has become a preoccupa­
tion with man y ed ucational admin­

ist rators. W ith more th an cursory 

inte rest, academic management 

wa tches the dai ly prog ress of th e 

Ameri ca n Federa ti on of Teachers 
(AFT ). \"ational Educa ti onal As­

sociat ion ( ' EA I , a nd the Ameri­

can A soc ia ti on of C ni versity Pro­
fessors (AA UP) and d1 e ir respec­

ti ve recruiters within the campus 
fac ult y . Collecti ve barg a inin g, 

whethe r welcomed or not, has ar­

ri ved and many in the academic 

communit ies are just beginning to 
comprehend this fact of life . 

While this fa ct of life is seeping 

down to the tota l segments of the 

facult y, ho wever, presidents, prov­

osts, deans. department chairmen, 

directors of prog rams, and the 

personnel office r should make 

themselves conversant with the un­

de rl ying philosoph y of Titl e VII 

of th e Civil Ri ghts Act of 1964. 
This is espec iall y true as it may 

relate to th e hiring practices 
within the academic community of 

wh ich they a re a part. 

The gene is of The Civil Rights 

Act of 1964 was President Ken ne­

d y's June 1963 civi l rights mes­

sage. The prov isions under Title 

VII of the Act make it an unl aw­

ful practice " to fail or re fu se to 

hi re or to discharge an y individ­

ual , or otherwi se to discriminate 

against an y indi vidual with re­

spect to hi s compensa ti on, terms, 

conditions or pri vileges of employ­

ment , because of such individual's 

race, color, reli g ion, sex o r na­

ti onal orig in .* (Section 703 ) (a) . 

The enforcement of Title VII 

was vested in the Equal Employ-

ment Opportunity Commission 
(EEOC ) . Thi Commi s ion was to 
use '• in fo rm al meth od " to resolve 

job di sc rim ina ti on compla ints 

aga inst employers. labo r uni ons, 

employment se r\'i ces, and the 

sponsors of apprenti ceship o r 

othe r job trai ning prog rams. 
As th e EEOC responded to its 

backlog of complain ts o f di sc rimi ­

nati on durin g th e initi a l yea rs of 
opera ti on ( 1965- 1966), it began 

to develop and implement what is 

re fe rred to as " tech ni ca l ass ist­

a nce. " This ph ra se has come to 

have a spec ial meaning in th e lexi­

con of th e EEOC. 
Title VII had confer red upon 

the Commission the author ity to 

" furni sh to persons subject to thi s 

title such technical assistance as 
they may request. " (Secti on 705 ) 

(6 ) . The object of thi s tech nical 

ass istance as defined b y the EEOC 

is to bring abo ut " a ffirm ati ve 

action to promote eq ual employ­
ment opportunit y on th e pa rt of 

employe rs. labor uni ons. and com­
munit y o rga ni zati ons." ** 

Generally speak ing th e EEOC 
technica l ass istance sta ff reli es 

upon pe rsuas ion and ed uca ti on, 
ra th e r th an othe r mea ns to ri ght 

d iscriminat ion in hi rin g and labo r 

practices . H oweve r, closely relat ed 

to its tech nica l assi stance activi­
ties, the EEOC has now begun to 
sponsor industr y heari ngs on 

eq ual employment acti viti es. Al­

th ough tl1 e Comm iss ion was with-

* Richard P. a th an. Jobs and Ci r;il 
Rights; th e Role of th e Federal Gov­
e rn111 c 11£ in Prom otin g Equal Oppor­
tunity in Em ployment and Trnininr: , 
Th e Brookin gs Institution: Washing­
ton, D.C. , April I 969. 

* * Equal Employment Opportunity, 
Hearings before the Subcomm it tee on 
Employment , Ma npower, and Poverty 
of the Senat e Commi ttee on Labor and 
P ublic Welfare, 90th Congress, 1st ses­
sion ( May 4--5, 1967), p. 130. 

out subpeona powers,* it held 

what was termed its fir l "fo rum" 

in J an uary of 1967 on employ­

ment in th e text ile industr y of 

North and South Ca rolina . S ince 

th is first forum set a precedent, it 

is conce irnble th a t forums of this 

type could be employed in the 
near future to sha re valuable in­

formation as to the prog ress 

hi gher edu cati on is makin g in mi­

norit y hiring. It ap pea rs th a t the 

existing poli c ies gui d ing EEOC, as 

they relat e lo co llege and uni,·ers­

it y pe rsonnel, a re confined to pro­

viding technical ass i lance, which 
quite naturall y i de igned to help 

coll eges and un ivers itie develop 
aflirmative acti on pla ns. 

The Development of an 
Affirmative Action Plan 

On September 24-, 1965, Presi­

dent Johnson i ued Executive 

o rde r 1124-6. In its initi al stage 

thi s Executi ve order: (a ) prohib­

it ed d isc riminatio n on the pa rt of 

all employees wi th Federal con­

tracts, a nd ( b ) also required th at 

Federal con tracto r take affirma­
ti ve ac ti on " to ensure that appli­

cants a re employed, and th at em­

ployees a re treat ed during employ­
ment without rega rd to their race, 

color, or nati ona l o rig in. " Sex in 
thi s instan e wa an a ft e rt ho ught, 
a nd th e ban aga inst d i crimina tion 

based on sex was ad ded , effective 

October 1968. Executi ve Order 

11246 goe on to state that affirm­
ati ve act ion " hall include, but not 

be li mi ted to th e fo ll ow ing: em­

ploym ent , upgrading. demoti on , or 

transfe r ; rat e of pay or other 

forms of compe nsa l ion : and selec­

ti ons fo r training, including ap­
prenti ceshi p." 

• S uch power wa granted in th e 
Eq ual Employ ment Opportunit y Act 
of I 972. 86 Stat 103. 
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At this time the Government de­
liberately did not define precisely 
how an employer's obligation to 
take affirma ti,·e action can be sat­
isfied. The onus of providing com­
munity leade rship was placed 
upon the employe r ( then referred 
to as the Federal contractor). It 
was suggested to the employer, 
however, that steps should be 
taken to eliminate or re,·ise per­
sonnel policies, which ma\' di s­
criminate un consciously agai nst 
members of minority groups, as 
well as positive measures which 
provide more and better jobs for 
minorities. 

In 1972 overt disc riminati on 

within our soc iety i . genera ll y 
speaking, a thing of the past. In­
stitutions and unions now are 
being urged to erase the subtle 
di sc rimination that can eas il y be 
masked in a myriad of devious 
ways within the maze o f large in­
stitutional hiring. The affirmati,·e 

action plan, therefore, is an honest 
approach by men of good faith to 
ri ght soc ial wrongs . An institution 

is encouraged to look at itself, its 
history of hiring practices. and to 
set goals tha t can be rea li sti call y 
met by the institution in expand ­
ing its hiring practi ces for mmor­
ity groups. 

An effecti ve affirmative acti on 
plan can onl y begin at an institu­
tion of higher lea rnin g when the 
ini-tiative is taken by the institu­
tional leaders. The chief admini s­
trative officer of a given campus. 
therefore, must exert persuasive 
leadership in the individual col­
leges under his direction. The col­
lege deans, together with the 
director of personnel, must carry 
on thi s initiative of leadership. 
Leadership in thi s area can only 
succeed if the commitment to af­
firmative action is clea rl y defined, 
recognized, and implemented by 

the middle management persons 
directly responsible for hiring re­
placements in their departments 
a nd staff fun cti ons. 

It is signifi cant to note that 
with the eYe nt of unionization of 
faculty , the individual department 
chairmen haYe a dual role of res­
ponsible leade rship in affirmative 
acti on implementation. First, they 
must recognize that they belong to 
the ongoing process of the univ­
ers ity. and as such are ma nagers. 
obligated in their management pol­
icies by the la rger policies of the 
uni ve rsit y. Th at is lo say, if the 
univers it y has an affirmative 

ac ti on plan , they are necessarily 
obligated lo abide b y thi s policy. 
Secondly, being members of a 
collecti,·e bargaining unit- AFT, 
NEA, o r AA UP - departm e nt 
chairmen must remember that, his­
torica lly , it has been in the best 
interest of uni on members not to 
violate Go ,·ernmenl "guidelines." 
Thus they a re ob ligat ed to the af­
fi rmati,·e act ion plans acce pted by 
these coll ec tive bargaining unit~. 
Hope full y, both the policies of the 
barga ining gro up and the univers­
it y are simila r in thi s instance. 

Implementati on of affirmative 
action beg ins with rec ruitment. 
Rec ruitment can be fa ci litated by 
the ap pointment of an a ffirm ative 
acti on arlvisory board composed 
of faculty staff community mem­
ber~, which rep resent minority 
groups ancl which have empathy 
with their problems. One o f the 
first items on its agenda is to ask 
the question, " How has the univ­
ersi ty recruited in the past?" 
" What a re the inherent flaws in 
thi s system? " "What are it's good 
points?" The U.S. Commission on 
Civil Ri ght s suggests that for pri­
vate or public employment , these 
steps of rec ruitment be kept in 
mind. * 

-Maintain continuing commu­
nication with potential minor­
ity applicants in the job area 
by mea ns of the State employ­
ment service and school s, col­
leges, community agencies, 
community leaders, minority 

organizations, publications, 
and other sources of contact 
with minorit y persons. 

- Thoroughly inform such 

sources abo ut the employer's 
recruiting and selectin g pro­
cedures. Pro,·ide such sources 

with complete and accurate 
descripti ons of the positions 
for which openings may from 
time to time occur, and re­
quirements for such positions. 
Supplement thi s with periodic 
statemen t of projected open­
ings, and ,rith statements of 
unproj ected openings as they 
anse. 

- Encourage, accept, and file 
minority appl icati ons or trans­
fer requests, even when there 

are no current openings. As 
applicable openings arise, 
draw upon this fil e of appli­
cati ons before considering 
persons subsequently apply­
ing. 

- Provide en try-level training 
for applicants or new employ­
ees, and participate in Fed­
eral, State, or private and 
coope rati ve pro g ram s for 

placement and tra ining of mi­
norit y persons or the " hard­
co re" unemployed. 

- Institut e 1rnrk-stud y plans in 

which minorit y persons are 
e mpl oyed pa rt-time , while 
stud ying or otherwise seeking 
to satisfy employment re-

• Equal Employment Opportunity 
Under Federal Law, U.S. Commiss ion 
on Civil Rights. Clearinghouse Pub­
li ca tion o. 17, 1971, p. 25- 27. 
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quirements • this includes em­
ployment for high school and 
co llege students. 

-Where po ss ible , structure 
work so as to g ive rise to 
jobs, particularly entry-level 
jobs which are suitable for 
minorit y persons available 
for employment. 

- Invite minority persons to 
tour employment facilities. 
Explain to them employment 
opportunities and the eq ual 
opportunity program in ef­
fect. 

- Familiarize minority appli­
can ts, or potential appli cants, 
with the selection process . 

-Make information on the af­
firmative action program and 
minorit y employment by the 
emplo yer available on req uest 
to emplo yees, to minority 
leaders in the job area, and 
to others with a leg itimate in­
terest Ill nondiscrimination 
by the employe r. 

- \\ ork actively with predomi­
nantl y minor ity schools and 
colleges in the area to estab­
li sh curriculums which will 
provide minority grad uates 
with the skill s necessa ry to 
fulfill th e emplo ye rs' man­
power requirements. 

- Inform each minorit y appli­
ca nt of the bas is for action 
taken on hi s application. This 
includes detail on the basis 
for rej ection, including the 
results of tests and inter­
views. Suggest to rejected mi­
norit y applicants possible 
methods for remedy ing dis­
qualifying factors. 

- Main tai n a file, with non-mi­
norit y minority classifi cation, 
on each applicant showing 
the specifi c g rounds for rejec­
ti on or passing over the ap­
plicant. 

Obviously, all these points 
cannot be implemented immedi­
at ely, and , 111 some instances, 
would not be feasible in their en­
tirety since the y are essentially de­
veloped for business. However, the 
spi rit of intent is very straight for­
ward and clear. 

Everything that can be done 
should be done to enable a fair 
and just rec ruitment program. 

The second step in implement­
ing affirmative action is in selec­
tion of the candidates. Unlike 
many positions available in indus­
try, where an applicant can be 
trained within a few days to per­
form a given task, the road to 
qualifying for advanced degrees in 
orde r to obtain academic positions 
is long and costl y. It is at this 
juncture that affirmative action 
g roups may suggest that the aca­
demic req uirements for the posi­
tion be lowered. Obviously, within 
ve ry technical areas of academic 
life, where the degree is impera­
ti ve, standards cannot be lowered. 
Con fli cts ari e conce rning this 
issue and will continue to do so. 

The intent must be clearly de­
fined in the chairman's mind be­
fore he hires the person to fill the 
vaca ncy . If, for instance, the job 
description requires that no appli­
cant will be considered unless he 
or she holds a Ph .D. or Ed.D., 
while no one in the department 
holds the terminal degree ( includ­
ing the chairman ), thi s could lead 
to some embarassing situations for 
the department and for the univ­
ersit y. Before thi s point is reached 
a trong agreement with the af­
firmative action g roup and the de­
partment cha irman should be es­
tabli shed. This should be agreed 
to before the final job description 
is written. 

It is especially crucial also that 

reverse discrimination practices 
are carefully thought through at 
thi s point. This question was 
raised at this year's annual meet­
ing of the American Association 
of University Professo rs. 

The delegates adopted a resolu­
tion favorin g "energetic and sys­
tematic attempts" to bring women 
and racial minorities into faculty 
ranks- efforts akin to Federal 
requirements for " affirmative 
action" by institutions with Gov­
ernment contracts.* Also at the 
1972 AA P meeting, Committee A 
on Academic Freedom and Tenure 
repo rted that, in ett ing up recom­
mended regulations for colleges 
and universities, it was unable to 
find appropriate language to in­
co rporate a standard against dis­
crimination 111 faculty appoint­
ments. The panel could not find 
words to insure aga inst one form 
of discrimination without contrib­
uting to another, sa id its chair­
man , William W. Van Alstyne.** 

The third step consists of the 
actual hiring, placement, and pro­
motion. This a"ain brings some 
questions to the academ ic scene in 
unexpected wa ys. The U.S. Com­
mission on Civil Rights' publica­
tion also cont a ins the following 
recommended Government guide­
lines: 

- Make avai lable lo minority 
applicants and employees a 
complete and accurate de­
scription of positions for 
which they may be eligible, 

• Colleges and univer 1t1e which 
accept H D grants for dormitory con­
struction and ot her const ruction fund­
in g should consider themselve obli­
ga ted to affirmative act ion programs. 

••Robert L. J acobson. Th e Chronicle 
of Higher Education, "Reverse Di crimi­
nation Seen as Danger in Facult y Hir­
ing," Volume VI, umber 32 ; May 15, 
1972, p. 3. 
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together ,vi th position re• 
quiremen ts. 

-Coord inate the employment 
and placement acti vi ti es of 
the employer's various com· 
ponents or facilities, and con· 
sider minority persons who 
apply or request transfer for 
positi ons through out the edu• 
cational establi shment. 

- ·- Announ ce all position open• 
ings in a manner which 
brings them to the attention 
of min ori ty emplo yees and 
makes clea r that they may be 
eligible and are encouraged 
to apply. 

- Recruit and place minority 
employees in positions or de• 
partments with low minority 
rep resentati on, particula rl y m 
policymaking positions. 

- Place minorit y person among 
those who deal with persons 

applying for employment or 
with other members of the 

public. 

- Provide Irain ing oppo rtuni• 
ties for minorit y employees, 
including spec ial tra ining pro• 
g rams and temporary work 
expe ri ence ass ignments in 
other positi ons or areas of 
work. 

- Individuall y appraise th e pro• 
motion potential and training 
needs of minor it y empl oyees, 
and take act ion to facilitate 
advancement. 

- Establi sh counseling and s im• 
ilar se rvi ces and dra w upon 
serv ices ava ilable in the co m• 
munity to ass ist new or pro• 
specti ve minori ty employees 
to deal with logisti cal prob. 
!ems such as transportation 
or housing, and with other 
problems involved in adj usl• 
ing to the job. 

- Admit minority candidates 

into management trainin g 
programs. 

Although some of these sugges• 
lions are ex tremely difficult lo im• 
plement in a universi ty selling, the 
intent of others can be creatively 
developed. 

Tod ay, the hard facts of affi rm· 
a ti vt act ion im plementati on make 
u~ reali ze th at there are more pos i• 
li ons open for qualified minority 
app li cants than there a re persons 
to fill these posit ions. When faced 
with the decisio n of nego ti ating 
sa lary and benefit s, the uni versity 
finds itself in competiti on with 
business. This is especially true if 
the appli can t possesses a markela• 
hie skill in the business world. 

Presentl y it is a seller's market 
when seeking black and Spanish 
speaking profess ionals. Therefore, 
the question is, "Can the uni vers. 
it y afford to pay 10 lo 20 percent 
more to attract the minority 
profess ional?" The other question 

th en becomes " Can the university 
not affo rd to pa y this premium?" 
These are questions that must be 
re olved before negoti ations beg in. 
Many a seri ous offer lo negoti a te 
has fail ed when the adm inistration 
of the uni versit y has not given fl ex• 
ibilit y to th e negoti a ting party al• 
tempting to attract candidates. 

If thi s questi on is not resolved 
in the philosophy of the search 
a nd sc reen committee/ department 
chairman with the budgetary deci • 
sionmakers at the university, once 
nego ti a tions are underwa y both 
th e applicant and the negoti ating 

pa rt y for the universit y can and 
oft en become d is illusioned. 

If the department chairman , hi s 
approp ri ate dean , and the person• 
nel offi ce have dec ided to engage a 
min or it y professional al a higher 
salary than customaril y offered at 
the university for the similar rank 

and position and have cleared it 
budgetarily, this decision should 
be sha red with the staff of the de­
partment. Higher pay and an in• 
Aated rank can easily be inter­
preted as reverse discrimination 
by the applicant's peers. The wise 
educa ti onal leader might try to en• 
li st the consensus of hi s staff to set 
a hi gh er sala ry range for the new 
minority appli cant as a form of 
their own affirmative action to 
co rrect the social ills th at have all 
too long gone unchecked. After 

all , liberal thinking and educa• 
ti onal commitment do have their 
moments of practical as well as 
theoreti cal appli cation. 

Summary 

Affirmative action is now be­

coming a way of life in manage­
ment. union recruiting, and hiring 
practi ces. As university faculty 
seek a stron ger wa y lo determine 

their destinies through collective 
barga ining, they must be aware 
that the parallels they a re develop• 
ing within the hi torical context of 
management are not exempt ; nei• 
ther are collecti ve bargaining 
unit s exempt fr om certain contin• 
gencies imposed upon them from 

the Government sector. 

In the foreseeable future, educa• 
tors will discover that they are not 
as exempt and free as they have 
often been portra yed in scholarly 
myth ology. The way in which in­
dividual coll ege and universi ty 
fac ult y and staff adj ust to the con­
tingencies that affirmative action 

ca lls for will be a test of the lead­
ership that educational institutions 
can exert within their own com­
munities. If thi s leadership fails , 
then it will be onl y a matter of 

time before outside "encourage­
ment" lo adopt affirmative action 
programs is offered. ■ 
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BOOKS 

Setting I\ ational Priorities : The 

1973 Budget , by Charles L. 
Sch ultze, Edward R. Frie, Alice 

M. Rivlin, and Nancy H. Tee­
ters. Washington, D.C.: The 
Brookings Institution, 1972. 

468 pp. 

This volume is the third in a 
series of annual rev iews of na­
tional priorities as established 
in the President's budget. The 
authors examine and analyze 
controvers ial issues of public 
policy that will shape the pat­
tern of public spending for 
years to come- foreign affairs, 
and the defense budget, Federal 
support of child ca re programs, 
fi scal problems of American 
cities, fi nancing local educa­
tion , the va lue added tax and 
income tax refo rm, and alterna­
tive methods of cleaning up the 
environment. 

Tom orrow's T omorrow: The 

Black Wo man, by Joyce A. Lad­

ner. Garden City, New York: 

Doubleday & Company, Inc., 

1971. 304 pp. 

This yo ung soc iolog ist brings 
exceptional insight into her 
study o f the meaning of wom­
an hood in the black commu­
nity. In excerpts fr om taped in­
terviews, black girls ex press 
their needs and des ires while at 
the same time they recognize 

that socioeconomic pressures 
greatly reduce their chance of 
actually achieving the ir goals. 
They discuss with a maturity 
beyond their years how, for ex­
ample, fin ancial instabilit y in­
flu ences their atti tudes toward 
boyfri ends, premarital sex, ma r­
riage, and education. 

STUDIES AND REPORTS 

Federal Agencies and Black Col­
leges : Fiscal Y ear 1970. Federa l 

lnteragency Committee on Edu­
ca ti on. HEW Publicati on i\o. 
(OE ) 72-70. Washington, D.C.: 

U.S . Government Printing Of­

fice, 1972, 85 pp. 

Federal Employm ent Problems 

of the Spanish S peaking, U.S. 

Cong ress. House Committee on 
the Judicia ry. Hear ings . . . 
92d Cong ress, 2d session. 
March 8-10, 1972. Seri al No. 
26. Washington, D.C.: U.S. 
Government Pr inting Office, 

1972. 5 15 pp. 

A Good life for .Wore People : 
th e Y earbook of Agriculture 

1971. U.S. Department of Agri­
culture. Washington, D.C.: U.S. 
Government Printing: Office, 
197 1. 391 pp. 

Group life in A merica: a Task 
Force Report. The American 
Jewish Comm ittee. I\ew York: 
The Ame rica n Jewish Commit­
tee, Institute of Human Rela­
tions, 1972. 111 pp. 

I f We Had Ham, W e Could Ha ve 

Ham and Eggs ... If W e Had 

Eggs: a stud y of the I\a ti onal 
School Breakfas t Prog ram . 

:\ew York: Prepared by the 
Food Resea rch and Ac tion 
Center, 1972. 145 pp. 

Th e Job Crisis for Black Youth: 

report of the Twenti eth Cen tury 
Fund Task Force on Employ-

ment Problems of Black Youth, 
with a backgro und paper by 
Sar A. Levitan and Robert Tag­
gart JI I. i\ ew York: Praeger 
Publi shers. 1971. 135 pp. 

Population Growth & A merica's 

Future : an interim report to the 

President and Congres . Com­
miss ion on Populati on Growth 
and the American Future. 
Washington . D.C.: G.S. Gov­
ernment Pri nt ing Office, 1971. 
49 pp. 

President's Ten-Year R eview 

& Annual R eport 1971. The 
Rockefe ller Founda tion. ew 
York: The Rockefeller F ounda ­

tion , 1972. 220 pp. 

FILMS 

T ellin' the Wo rld. Specifi cally 
aimed at the 18-21 yea r-old , 
thi s nonpart isan film is de­

s igned to encourage young peo­
p le to reg i ter and \'O le. It is 
particul a rl y usefu l in the efforts 
o f vari ous groups and indiv idu­
als stri ving to insure that the 

approx imatel~· 11.5 milli on po­
tenti al ne1r 1·oter pa rticipate in 

th is countr y's politica l process. 
The pre_en ta ti on consists of 
scenes of work ing and minor ity 
youth in even ·day activities, in­
cludin g rn ting . II of this is set 
to a background of fo lkrock 
music 1d1ich crea tes a ca tchy, 
fas t- 111 01·ing: a tmosphere. 

The film is brief, onl y 9 min­
nut es long. and it can be used 
in many and 1·aried situati ons, 
such as class rooms, before 
mee tings. or during communi ty 
reg istrati on dri\'es. Tel/in' the 

Woriel is in colo r, 16mm. and 
more information is ava il ab le 
fr om Frontlash, 112 East 19th 
St., :\ew York. :\.Y. (212 ) 
228-!.882. ■ 
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TWO INDIANS SPEAK ON 
INDIA!\ LITERATURE 

PEOPLE or THE OREA I. by 
James Forman , Farrar, Straus 
and Giroux: '.\"ew York , 1972. 
240 pp. 
RP-vi ewed hy J oe Sand o 

Evidently James Forman, the 
author of People of the Dream, 
is a prolific and good writer. 
Like man y good writers he 
makes the reader feel a part of 
lhe scene and the action. 

However, Mr. Form an is in­
fested with the average Anglo's 
dream world of an a uthor's 
fa ncy as to Indian li fe, culture, 
and prejudice aga in t them. 

The book begins with innu-

Mr. Sando works with th e 
Southwest Educational Laboratory 
(SWEL) in Albuquerqu e, New 
Mexico. He is also on th e board of 
directors and the execut ive com ­
mittee of Americans for Indian 
Opportun ity (A/0) . 

endo by stereotyping all Indi­
ans as innately interested in 
liquor by virtue of their birth 
by an Ind ian mother. He ap­
pea r to belie,·e that without 
e,·er eeing a wine bottle the 
young Indian alread y knows 
that a wine bott le is closed by a 
co rk. " Little Turtle watched, 
fascinated, a the cork came 
out." And continues to impli­
cate all Ind ians, " You'd like 
some. wouldn't you? You Red­
skins all love it. " All this unilat­
eral conversation was directed 
at a boy in the ea rly spring 
followin g his eighth winter. 

Mr. Forman's lack of under­
standing of the Indian culture 
is exposed by his d iscussion of 
Little Turtle's activities. "By 
now the moon was up, full , 
high and pale . . . the boy 
shed hi b reech cloth and moc-
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casins and stepped naked into 
the stream. Then he plunged , 
and the cold of that mountain 
stream shot needles into his 

fl esh. . " 
Any Indian on a quest for 

visions does not take a ceremo­
nial bath in the evening. 

All this is reserved for the 
early dawn long before the 
fa ther sun begins lo announce 
hi s approach with the stream of 
rays. Likewise, it would be un­
thinkable for a man on this 
kind of miss ion lo sleep until 
sun-up in the forest where all 
creatu re are up before the sun . 
The book says, "The sun was 
high in the trees befo re Red 
Griggly Bea r awakened him." 

l n general, the book is abo ut 
the fli ght from the Wallown 
Valley to Canada. However, de-

pile all the problems the 1ez 
Perce had with white encroach­
ment , settl ers, and miners, little 
was aid. The Nez Perce story 
was a tragedy and Mr. Forman 
co uld have explained the s itua­
ti on as the events occurred 
withou t be in g vindictive to­
wards the wh ite ,l"ho caused all 
these events. 

Consequently, the reader is 
invited lo read Chapter Thir­
teen, "The Flight of the Nez 
Perce from Dee Brown's Bnry 
Wy Heart at Wounded Knee. " 

THE PATH TO SNOWBIRD 
MO NTAIN, by Trave ler Bird, 
Farrar, Straus and Girou x : 
:',;ew York , 1972. 96 pp. Re­
viewed by Clyd ia i\ahwooksy . 

The Path to S nowbird Moun-

,11iss Nahwoosky is director of 
the Smithson ian lnstit 11te's flldian 
Awarenes Program. Sh e also served 
as a consultant /or A /O's R eadin g 
Development Series. 

lain is a collection of Chero­
kee le(Tends with introductions 
strongly reminiscent of Kiowa 
author 1. Scott Momaday's On 
The Way To Rainy Mountain. 
However, similarity ends there 
with the legends in some in­
stances being rearranged and 
romanticized, possibly to make 
them more palatable to the 
reader. The legends are primar­
il y about animals, and analo­
g ies to the human situation and 
its attitudes are apparent in 
the over-simplified renderings. 
These analogies, furthermore, 
lack the cha rm and streno

0 
th 

that the or ig in al legends were 
based on, and in some cases 
distort the narrative to such an 
extent that the supposed in­
sights into human behavior are 
completely lost upon the reader. 

It is obvious that the author 
is well read in ex isting Chero­
kee oral hi story. He bo rrows to 
a great extent from the works 
of Cherokee authors Ann C. 
and Jack S. Kilpatrick. 

The last cl1apter is a resume 
of the author's recent Tell 
Th ern Th ey Lie- The Sequoyah 
Myth , and is a harm ful fabrica­
ti on. How very sad, not only 

for the Cherokee people, who 
have much of distinct value to 
share, but also for the reader, 
whose knowledge is directed by 
the judgment or, in this in­
stance, the mi judgment o f the 
publi hers . 

The market today is flo oded 
by er roneous Indi an material , 
unscreened by editors and pub­
li shers. Therefore, the public is 
innund ated with false informa­
tion, such as thi s, which now 
and for decades hence wi ll have 
to be sifted for fact. ■ 
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