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Life on the Largest Reservation

NAVAJOS FACE HARD CHOICES ABOUT THEIR FUTURE

By Suzanne Crowell

Jessie Holiday lives on the
Navajo Reservation with her chil-
dren at a family camp ten miles in
from the main road through Monu-
ment Valley, near the Arizona-
Utah border. The Valley is a de-
sert of red sand and spectacular
red sandstone formations.

To the visitor, the landscape is
beautiful but seems virtually de-
void of life-sustaining water or
vegetation. Most of the area is
without electricity or telephones.
Yet thousands of Navajos live
there—herding sheep and collect-
ing welfare.

Mrs. Holiday makes water bas-
kets for sale. The baskets, water-
proofed with pitch, yielded a few
hundred years ago to pottery and
more recently to the store-bought
pail. Mrs. Holiday’s mother
strings inexpensive beads for a
pittance. Neither mother nor
daughter do the sophisticated
craft work in jewelry and rug-
weaving for which Navajos are
justly famous—for one thing, the
materials are too expensive.

Jessie Holiday, her mother, and
her sister each maintain a house-
hold for their children. In sum-
mer. their houses are structures
about 25 feet across, with walls
made of brush and poles stacked
against a wooden frame. The
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poles are an inch or two apart
and afford meager protection from
sand, wind, or rain. There is no
floor. Each woman cooks lamb
stew and “fry bread” in huge pots
over an open fire. It is a sort of
poverty with which most Ameri-
cans are totally unfamiliar.

The men are gone. They live
elsewhere, beset by unemployment
and alcoholism.

The women and their children
own a few sheep which feed on
clumps of weeds several feet
apart. The Navajo tribal adminis-
tration has been forced to regulate
grazing, and their stock limita-
tions are an indication of the
land’s dryness. Each sheep unit—

one ewe and a lamb or a ram—
must have 23 acres of pasture.

In the winter, the women move
their families indoors to their ho-
gans—circular log houses which
are traditionally Navajo. Most
Navajos maintain a hogan for cer-
emonial purposes, even when they
move into a house or trailer. The
modern ones look like round log
cabins, or may even be poured
concrete. Jessie Holiday’s is cov-
ered completely with mud, how-
ever—a more functional arrange-
ment for living through the cold
winters. It is heated by a wood-
burning stove in the center which
is vented through the roof.

The health problems created by




such an environment are enor-
mous. The Navajo ‘infant death
rate is twice that of the United
States as a whole. The incidence
of tuberculosis, rheumatic fever,
and hepatitis skyrockets above
that in the general American pop-
ulation. Gastroenteritis and dysen-
tery occur 27 times more often
among Navajos than among other
Americans.

Much of the gap is due to woe-
fully insufficient funds and facili-
ties. Navajos have only slightly
more than half as many doctors
and hospital beds available to
them as do people in the rest of
the country. They need safe water
supply systems and waste disposal
facilities, new housing and hous-
ing rehabilitation.

There is one modern dwelling
for every three people in the U.S.
population and one for every 20
Navajos. To close that gap would
require 20,000 new units. Of the
existing homes with standard
plumbing, 74 percent need repair
and renovation.

Irene Valarde

Irene Valarde lives with her
husband and small son at her par-
ents’ home in Window Rock, on
the edge of the reservation. Their
house is a small wooden rectangle
on the main road. They were relo-
cated from across the street when
the tribe erected a civic center
and fairgrounds. The new house
has a bathroom, but there is some-
thing wrong with the pipes, so her
father has converted it to a small
workshop where he makes silver
and turquoise jewelry. Her mother
is a weaver, and both parents
work for an hourly wage at the
Navajo Arts and Crafts Guild, a
tribal enterprise.

Irene Valarde’s husband is an

Apache, and they used to live
near her husband’s homeland in
New Mexico. They encountered
problems there, and he couldn’t
find a job. They have a trailer
they plan to bring back to the
Navajo Reservation
But the prospects for employment
in Window Rock do not look good
either—and to make matters
worse, he broke a leg recently in a
rodeo ride.

Mrs. Valarde’s younger brother
is a polio victim, now about 14.
He could not walk until a few

eventually.

years ago, when he became the
first patient of Sister Marijane
Ryan at St. Michael’s mission.
Sister Marijane came from Boston
to care for another nun who was
ill and more or less backed into
working with handicapped chil-
dren. She convinced Mrs. Va-
larde’s parents to consent to an
operation for their son and after-
ward taught him to walk. She
worked with him daily under the
watchful eye of a medicine man
who sat silently on a hill behind
the house. When the boy began to
walk, the medicine man arrived
with his crippled grandson in tow.
Navajos find nothing incompatible
between the white man’s medicine
and their own, but they have seen
too many ineffective white helpers
to trust one without proof.

Since then, Sister Marijane has
had no trouble finding children
who need help. She is now direc-
tor of a school for the mentally
and physically handicapped, oper-
ated by a Navajo-run non-profit
corporation on a budeet of State
and Federal funds. (The children
receive no religious instruction.
Sister Marijane explained toler-
anily: “It’s not one of my priori-
ties.”)

One hundred five children at-

tend the school and 70 participate
in an outreach program. Two
young Navajo women certified in
special education now teach at the
school as a result of Sister Mari-
jane’s efforts to interest Navajo
education majors in the field.

The lesson to be learned from
the school’s story is that it takes
only a little money and some tech-
nical expertise to get something
started if there is a will to do it.
The Indian Health Service has
been on the reservation for dec-
ades. Yet the school—begun by a
nun trained as a nurse who ar-
rived almost accidently—repre-
sents the first successful effort to
deal with the problems of handi-
capped children on the reserva-
tion. It also is a source of much-
needed employment.

Irene Valarde works at the
school as a secretary, which
makes her one of the lucky ones
in her generation. Another
brother committed suicide, leaving
his wife and children. Her broth-
ers especially are caught between
two worlds. The breakup of tradi-
tional family life caused by the
relocation necessary to find a job
may still leave the women at home
with their children, but the men
must meet the white world head-
on. Alcohol is the major escape
for many.

Mrs. Valarde’s grandmother
still lives out on the reservation
with a daughter and herds live-
stock for an income, supplemented
by welfare. She lives a traditional
life and speaks only Navajo, as do
her children. Mrs. Valarde be-
lieves there is something to be
said for that. As she points out,
“It is bad to give up the old reli-
gion, since no matter what hap-
pens, you will always be an In-
dian.”
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Window Rock is the capital of
the Navajo Natjion. Named for the
“Rock with the Hole in It,” the
town has grown considerably in
the last decade. It now boasts a
small shopping center, housing de-
velopments, one traffic light, and a
population of almost 1,000. Mrs.
Valarde’s grandmother finds it
confusing and crowded and
doesn’t like to go there.

The town was founded in the
1930s at the suggestion of John
Collier, Gommissioner of Indian
Affairs under President Rocsevelt,
who admired the site. The tribal
administration and Tribal Council
buildings, constructed of red
sandstone, nestle under Window
Rock itself.

As set up under the Indian Re-
organization Act of 1934, the Na-
vajo tribal administration func-
tions in many ways as a sovereign
body. The chairman, vice-chair-

man, and 74 Council members are
elected every four years. The
Council’s powers stem from re-
served sovereign rights—rights
not taken away by Congress.
These rights mainly include con-
trol over certain civil and minor
criminal offenses and joint control
with the BIA over reservation
land and resources. The Council
does not control elementary or
secondary education or health fa-
cilities—both of which are the
BIA’s responsibility.

Above Window Rock is the new
town of Navajo, home of one of
the largest sawmills in the United
States. The Navajo Forest Prod-
ucts Industries is a tribally-owned
enterprise representing an $11
million investment and employing
500 people. Scores of new homes
surround the plant. Another such
enterprise, Navajo
Products Industries, will begin
operation when the long-awaited

Agriculture

Navajo Irrigation Project is com-
pleted.

Old Ways and New

The oldest tribal enterprise,
headquartered at Fort Defiance,
is the Navajo Tribal Utility Au-
thority (NTUA). It is the sole
source of electricity for the reser-
vation and operates water and sew-
age facilities at several locations.
Its assets total over $30 million
and it employs 600 people in a
project deemed “unfeasible” by
private power companies.

There is a frontier spirit of hus-
tle surrounding NTUA. “This is a
profit-oriented  operation,”  ex-
plained assistant manager James
S. “Mo” Christiansen. “We appre-
ciate the environment, archeology,
the culture, the religion. But we
have to keep up with the Jones.
No use crying over spilled milk.

“QOur job is to provide employ-
ment, a profit for the tribe, and to

NAVAJO HISTORY

In 1500, Navajos shared the Southwest with four other major groups: the Pueblos, Apaches, Pimas, and
Yumas. They differed in custom and physical appearance and were often rivals for the same land, but they
all shortly shared a common foe. The Spaniards made their first appearance in the early 1500s, and con-
ducted major explorations beginning in 1539. In 1598 formal colonization began.

The Pueblos, who had built cities and irrigation systems, suffered most under Spanish rule. They
revolted in 1680 and gained 12 years of freedom, but were reconquered in 1693. By the end of the century,
Pueblo villages had been reduced from 66 to 19, and their population was cut in half.

In 1821 New Mexico became part of the new Mexican nation—but not for long. The 1848 Treaty of
Guadalupe-Hidalgo transferred the area to the United States, and the Anglos began arriving in force.

The Navajos fought back—so successfully that by 1863 the United States felt compelled to defeat them

once and for all. U.S. Army Col. Kit Carson led the successful campaign, based on a scorched earth policy.
He concentrated on wiping out the Navajo homes and crops instead of engaging in battle. By the next year
2,400 Navajos were rounded up and marched to Fort Sumner to be held captive. Eventually, 8,000 Navajos
were so imprisoned.

By 1868 more than 2,000 had died in captivity from hunger and disease, and the Government decided
the plan was a failure. The Navajos were allowed to return to their homeland. They reconstructed a life
based on sheep and cattle, but another calamity awaited them. By the 1930s their land was so seriously
overgrazed that much of their livestock had to be slaughtered.

Despite adversity, the Navajos prevailed. From the 10,000 alive in 1860, their number has grown to
125,000. Originally no larger than many other tribes, they now represent one-eighth of the entire Ameri-
can Indian population.

FALL 1973




electrify the reservation. If the
Navajo ever leaves here, the last
thing he’s going to do is turn out
the lights.”

It is in that spirit that Chris-
tiansen ticks off the accomplish-
ments of NTUA: thousands of
miles of wire for transmission and
distribution of electricity; water
supply and sewage systems for
Window Rock, Fort Defiance,
Chinle, Shiprock, and Tuba City;
water and sewage for Navajo
Community  College,  another
tribal-owned facility; 50-year con-
tracts with private mining compa-
nies and manufacturers; electric-
ity for hospitals and schools
formerly run on generators; gas
lines, deep wells, and the first pen-
sion plan for tribal employees—all
since 1958.

Christiansen’s father was a
Danish trader and his mother was
Navajo. He grew up around
nearby Gallup and the several
trading posts operated by his fam-
ily. As a result, he is equally at
home in both white and Navajo
soclety.

A more typical Navajo back-
ground is that of another NTUA
employee, Raymond Graymoun-
tain.

Graymountain grew up around
Fort Defiance, where he attended
an all-Indian public school. He
learned to be a welder at Haskell
Institute, a technical school for
Indians operated by the BIA.
Drafted into the Army, he became
a fuel oil supply man in Vietnam.
When he came home, still in his
early 20s, he went to work for
NTUA. He lives in the community
of Saw Mill with his wife and two
small children.

Graymountain spent his child-
hood summers living with his
grandmother, who maintained a
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traditional Navajo home in the
wooded highlands up behind Saw
Mill.

“My grandmother taught me
the Navajo religion and how to do
things—how to be in the woods
and tend sheep. She even had to
teach me how to speak Navajo,
because my Navajo was not very
good. She said I would always be
well off if I learned to speak Na-
vajo as well as English.”

The structure of white civiliza-
tion bothers Graymountain. e
believes it makes a person too
helpless, too dependent on others.

“The one raised by his grand-
parents the old way will be better
off than the one who goes to
school only,” he said. “He can
walk all day and not be tired, and
stay awake for ten days without
sleep. He can build his own house,
make his own bread, and grow his
own foad. He will know the woods
and the animals, and can pray all
day and not be tired.”

Religion is not really the right
word to describe the Navajo sys-
tem of beliefs. Theirs is a world
view which permeates everything
they do and respects everything
on earth. No animal is killed un-
less its slaughter is essential fo
one’s survival, and even then the
spirits may be disturbed.

“The Navajo thinks that life is
something to be grateful for. We
pray to everything—the moon, the
stars, the trees, the hills,” Gray-
mountain explained. “God gave us
everything—not politicians.”

Since the earth is God-given, it
is not man’s to divide. Three-
quarters of the Navajo reservation
is arid or semijarid land. Most
whites would regard it as the bit-
ter dregs of a lost war, but Gray-
mountain does not.

“T think the Navajo or any re-

servation is the only place left
that’s free in America. There are
no lines that say ‘this is yours’ or
‘you can’t go here.” Our forefath-
ers always told us not to live too
close to anyone.

“Look at the Navajo and the
Hopi [currently engaged in a land
dispute over the division of land
allotted for their joint use]. Who
drew the lines? Draw lines and
people get greedy—make up too
many rules and they will do the
wrong thing.”

Graymountain could not be
more clearly caught between two
cultures. He plans to build a log
house near the place his grand-
mother lived so his family c2n go
there in the summer. Yet on his 8
to 4 job he is intimately involved.
in the spread of electricity
throughout the reservation, which
cannot help but speed the disap-
pearance of the old ways he still
admires.

Jobs and Education

One thing is clear after even a
short visit to the huge reserva-
tion—the choices facing the Nava-
jos are involuntary ones. The old
economy of sheepherding, subsist-
ence agriculture, and craft work
cannot sustain the population it
has spawned. New sources of in-
come are imperative to the sur-
vival of the tribe, but the methods
of gaining that income could de-
stroy Navajo culture as it now
exists. White education and the
white work ethic could easily bury
traditional skills and beliefs. The
encroachment of white values al-
ready has disrupted many families
not as fortunate as Raymond
Graymountain’s.

Unemployment on the reserva-
tion is enormous. The tribal ad-
ministration estimates that 60 per-
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cent of the labor force is out of
work. In addition, many are un-
deremployed at sheepherding and
handicrafts. The tribe estimates
that one sheep unit brings in only
810 a year. Of all livestock own-
ers, only 20 percent own more
than 100 sheep units and thus
have an earning potential of more
than $1,000 a year from sheep-
herding.

Few large employers exist on or
near the reservation. Most Nava-
jos work for the tribal administra-
tion, a tribal enterprise, the Bu-
reau of Indian Affairs, or for one
of a handful of private companies.
The Fajrchild Semiconductor Di-
vision at Shiprock is the largest
non-Federal employer of Indians
in the United States. Its payroll
of 950 is 98 percent Indian.

Jobs are an economic necessity,
but the introduction of an Anglo
economy can be wrenching. Nava-
jos who lived off the land never
had to account to a boss. The pen-
alty for laziness or whatever was
melted out by nature, not by man.
The Navajo who works for an
hourly wage and gets fired for
absenteeism may be the victim of
a work ethic he or she doesn’t
understand.  Traditionally one
worked hard when it was neces-
sary and relaxed when it wasn’.
Or as Raymond Graymountain
said “The white man works very
hard 50 weeks a year so he can go
fishing the other two. The Navajo
goes fishing whenever he wants.”

Many Navajos, unable to cope,
congregate in the border towns off
the reservation. The largest of
these is Gallup, which sits beside
the Atchison, Topeka, & Santa Fe
Railway, 30 miles from Window
Rock and 136 miles northwest of
Albuquerque. Almost 100 years
after its founding in 1879 during

8

a coal boom, Gallup is past its
prime. Bars and pawnshops line
the main streets. By census count,
Gallup lost 310 people between
1960 and 1970 and now numbers
13,779.

Yet traces of its boomtown days
remain. New motels dot the out-
skirts and the stores still do a
pretty good business. Travelers
from the South and North pass
through Gallup on their way to
California on the interstate high-
way. Most important, the expand-
ing population on the surrounding
Indian reservations comes to Gal-
lup to buy its groceries.

Indians are now the basis for
the Gallup economy. The Indian
trade accounts for three-quarters
of the town’s business. Tourists
who stop to buy Indian jewelry
and attend the Intertribal Cere-
monial Days account for much of
the rest. The Navajo Reservation,
a half-hour away, is virtually de-
void of modern stores or super-
markets, despite the fact that it
occupies an area the size of West
Virginia.

Gallup has a privately run In.
dian Center which is attempting to
deal with the problems of the
town’s Indian population, as well
as with problems on the Navajo
reservation. Last summer, 23 In-
dian students participated in a
program the center cosponsored
with the Southwest Indian Devel-
opment Foundation. They set up
four task groups on health, educa-
tion, coal gasification plants, and
community awareness.

The health group organized
community support for a hospital
on the reservation at Chinle. The
gasification group gathered signa-
tures opposing new gasification
plants proposed for the Four Cor-
ners area, afraid of their effect on

-

the environment and the water
supply. The community awareness
group did more general work
alerting people to their rights.

Shirley Martin works with the
education group. A Navajo
brought up on the reservation, she
graduated last spring from To-
hatchi High School, a part of the
McKinley County school system in
New Mexico, and is attending col-
lege this fall.

Miss Martin got interested in
problems at her own school be-
cause so much of what she saw
happen there seemed unjust. She
says students were suspended
without sufficient reason and often
the wrong ones were punished be-
cause no one cared enough to find
out the truth behind an incident.
She and some other students be-
gan an Indian Club, but it was
disallowed. The school said there
was no faculty advisor, which
Miss Martin denies. The students
finally drew up a list of com-
plaints from the entire school pop-
ulation and submitted them fo the
principal.

Realizing they could not change
the school alone, the young people
decided to organize their parents.
They held sessions at chapter
houses (similar to town meet-
ings), and the parents decided to
condiict their own investigation.
They presented their findings to
the county school board and rec-
ommended that the principal be
fired. They asked for bilingual
and Dbicultural education and
equal treatment for Indian stu-
dents. /

The parents and young people
were at least partly successful.
The principal transferred to an-
other job, and for many in the
community it was the first time
they had organized anything and
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confronted public officials. But
hard long-term problems remain.
Many students fail to finish high
school because it seems irrelevant.
Shirley’s own brother dropped
out, “turned off”, although he is
now enrolled in a high school
equivalancy program.

The problem of education on
the reservation is a knotty one.
Several school systems ' operate
there. The counties maintain pub-
lic schools with the help of special
Federal funds. The BIA operates
boarding schools for those too far
from public school. Missions often
have their own schools. All face
two major problems: a lack of
money and the clash of cultures.

The treaty of 1868 stated
that the Federal Government
would provide schools with one
teacher for every 30 children. Ac-
cording to the Navajo tribal ad-
ministration, the first substantial
effort to fulfill that treaty did not
come until 1950. Expenditures
since then have increased from
under $5 million to over $40 mil-
lion, but still only one percent of
the teachers of Navajo children
are Navajos themselves. One-half
of all Navajos over 25 cannot
read or write English, and one-
third cannot even speak it.

Horror stories still circulate
about BIA boarding schools. Last
year three young boys ran away
from one school and tried to go
home. They were caught in a
snowstorm and found a week
later. The legs of all three were so
severely frostbitten they required
amputation.

A boarding school visitor re-
ported discovering the children
lined up one morning naked in the
hallway. They were getting their
clothes back, taken from them the
night before to prevent them from
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running away from school.

Despite such incidents, many
Navajo parents are grateful to
have their children in school for
the winter. At least they are warm
and well-fed.

The original BIA concept seems
to have been to use the schools as
agents of “civilization.” Many
schools were located a day’s travel
or more away from the reserva-
tion to isolate the children com-
pletely from their own community.
That policy has changed, although
such schools still exist. Most of
the older boarding schools on the
reservation are small and ill-
equipped, but their ongoing con-
solidation into larger new com-
plexes will create as many prob-
lems as it solves. Removing
children from their homes at the
age of six to an alien environment
is traumatic enough without
thrusting the children into huge
educational parks physically simi-
lar to a modern factory.

The boarding school at Crystal
is an older, small one with a good
reputation. Its facilities are out-
moded except for a brand new
prefab kindergarten. Bunk beds in
the dormitory are three feet apart,
and the only play area available is
the great outdoors. The teachers
live on the grounds in buildings
provided by the BIA. A new sys-
tem for teaching English, devel-
oped specifically for Navajo chil-
dren, is being introduced, and
Navajo aides have been hired. But
the culture shock for teacher and
child alike is still great.

A teacher at Crystal who came
there from the South noted that
many schools did not have gold-
fish bowls, because keeping fish in
captivity offended Navajo beliefs.
She was careful to keep children
away from a house nearby where

a man committed suicide because
the place contained, in a sense,
bad spirits. When another teacher
took his class to a museum, the
mummy cases were covered over
so the children would not witness
such a violation of the dead.

Subtler differences—the non-
competitiveness and apparent pas-
sivity of Navajo children, by
white standards—present more
problems. Can non-Indians really
evaluate the progress of a Navajo
child? How should that progress
be defined in the first place?
Since the only children at board-
ing schools come from remote
areas, how can their parents have
an input into their education, as-
suming that a mechanism for in-
put existed?

Shouldn’t the schools be con-
trolled by Navajos anyway? And
what is the purpose of Indian ed-
ucation—to produce jobholders,
to study Western literature?
These are questions the Navajos
should and can answer. Yet the
questions are so rarely asked
them.

Making Choices

To acquire some knowledge of
the “Indian problem” is to realize
how little one knows. Although
the problems have been created by
whites, the solutions (although
not the money for them) must
come from the Navajos in order
to be viable. It is rare in history
that a people is confronted so
starkly by its future. Separate
from getting the Government tfo
fulfill its treaty obligations, Nava-
jos must accept or reject sirip
mines, gasification plants, facto-
ries, and new towns—all of which
could have profound effects on
both their pocketbooks and their
way of life. Some kind of trade-off
between the two is inevitable.




THE CONSTITUTIONAL STATUS
OF AMERICAN INDIANS

THE COMPLEX POSITION OF INDIANS UNDER LAW

Récent actions of Indian activists in Washington,
D.C., and Wounded Knee, S.D., have drawn wide-
spread attention to the plight of Native Americans.
Unfortunately, this attention often has been accom-
panied by an insensitivity to the uniqueness of Indian
tribes when compared with other minority groups.
Although Indians face the same problems of discrimi-
nation encountered by blacks and Chicanos, Native
Americans are threatened by a wide range of addi-
tional problems—such as shrinkage of land and water
rights, interference with hunting and fishing rights,
and threats to tribal sovereignty. All are critical to the
distinct cultural identity of American Indians.

An understanding of the unique legal status of
American Indians is essential to appreciating the myr-
iad of problems faced by the more than 300 tribes in
the United States. Indian law is a complex field based
upon numerous treaties, statutes, regulations, and court
decisions. The legal and political status of Indian
tribes, the relationship of Indians to their tribes, to
the States, and to the United States Government have
long been controversial issues.

Tribes have traditionally been viewed by Federal
courts as dependent or “tributary” nations possessing
limited sovereignty and requiring federal protection.
Historically, Congress has viewed tribes both as sover-

Michael Smith, formerly assistant general counsel to the U.S.
Commission on Civil Rights, is now legal counsel to the
University of California at Berkeley.
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By Michael Smith

eign political entities and as anachronisms which must
be eventually extinguished.

The result has been two directly conflicting Federal
policies—separation and assimilation. The first is de-
signed to protect Indians from the dominant society
and to leave tribes with a degree of self-government.
The second is calculated to bring Indians within the
“mainstream of American life” by terminating the
special Federal trust relationship, programs, and ser-
vices.

Termination reached its zenith during the Eisen-
hower Administration but fell into disfavor in the
1960s. The current administration has taken a strong
stand against termination. In his July 13, 1970 mes-
sage on Indian affairs, President Nixon stated:

Because termination is morally and legally unac-

ceptable, because it produces bad practical results

and because the mere threat of termination tends to
discourage greater self-sufficiency among Indian
groups, I am asking the Congress to pass a new
concurrent resolution which would expressly re-
nounce, repudiate, and repeal the termination policy
as expressed by the House Concurrent Resolution
108 of the 83rd Congress.

This resolution would explicitly affirm the integrity
and right to continued existence of all Indian
tribes and Alaskan Native governments, recognizing
that cultural pluralism is a source of national
strength, It would assure these groups that the
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United States Government would continue to carry
out its treaty and trusteeship obligations to them as
long as the groups themselves believed that such a
policy was necessary or desirable. [It would] affirm
for the Executive Branch . . . that the historic rela-
tionship between the Federal Government and the
Indian communities cannot be abridged without the
consent of the Indians.

Sources of Federal Power

The historic relationship to which the President
referred has a complex background. The Federal Gov-
ernment has exercised complete power over Indians
for almost 200 years. This power stems from three
sources.

First, the Constitution grants to the President and
to Congress what have been construed as broad pow-
ers over Indian affairs. These powers are implied or
expressed in the Constitution’s treaty-making, war-
making, and commerce clauses. ,

Second, the Federal courts have applied a theory of
“guardianship” and “wardship” to the Federal Gov-
ernment’s jurisdiction over Indian affairs. Finally,
Federal authority is inherent in the Federal Govern-
menf’s responsibility for the land occupied by Indian
tribes.

In 1832, Chief Justice John Marshall recognized in
Worcester v. Georgia that the aforementioned consti-
tutional powers “comprehend all that is required for
the regulation of our intercourse with the Indians.”

The treaty power was traditionally the basis for
dealings with Indian tribes from colonial times until
1871, when recognition of Indian tribes as sovereign
nations was withdrawn by the Indian Appropriation
Act. Treaties made before 1871 were not nullified but
remain part of the law of the land, unless expressly
superceded by Congress.

In carrying out its treaty obligations, the Federal
Government’s trusteeship “should be judged by the
most exacting fiduciary standards,” according to the
Supreme Court. As part of the law of the land, treaties
cannot be annulled, in their effect or operation, by
State governments.

Tribal Sovereignty

In considering the constitutional status of American
Indians, a distinction must be drawn between tribal
entities and individual citizens. The legal status of
Indian tribes has fluctuated throughout the Nation’s
history in the eyes of the Federal Government. The
numerous treaties made with Indian tribes recognized
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them as governments capable of maintaining diplo-

matic relations, waging war, and being responsible

for treaty violations committed by tribal members.
Tribal sovereignty was formally recognized first by

Chief Justice Marshall, again in Worcester v. Georgia:
The Constitution, by declaring treaties already
made, as well as those to be made, to be the supreme
law of the land, has adopted and sanctioned the
previous treaties with the Indian nations, and con-
sequently, admits their rank among those powers
who are capable of making treaties.

That position, which characterized the Federal Judi-
ciary’s basic policy toward Indian tribes throughout
the 19th century, should be contrasted with later judi-
cial attitudes reflected in a 1901 decision in which the
court concluded that “the word ‘nation’ as applied to
the uncivilized Indians was little more than a compli-
ment.”

Today, the concept of tribal sovereignty is often
proclaimed and widely misunderstood. It can be dis-
cussed meaningfully only in specific terms. Clearly,
tribal governments are not_on the same legal footing
as independent nations. On the other hand, they are
widely recognized as political units with governmental
powers which exceed, in some respects, those of the
States.

The contemporary meaning of tribal sovereignty
was defined in a recent Federal court decision. The
court stated:

It would seem clear that the Constitution, as con-

strued by the Supreme Court, acknowledges the

paramount authority of the United States with regard
to Indian’ tribes but recognizes the existence of

Indian tribes as quasi-sovereign entities possessing

all the inherent rights of sovereignty except where

restrictions have been placed thereon by the United

States, itself.

In 1940 Felix Cohen, a noted authority on Indian
law, summed up the meaning of tribal sovereignty. He
said:

The whole course of judicial decision on the

nature of Indian tribal powers is marked by adher-

ence to three fundamental principles:

(1) The Indian tribe possesses, in the first in-
stance, all the powers of any sovereign state.

(2) Conquest renders the tribe subject to the
legislative power of the United States, and, in sub-
stance, terminates the external powers of sover-
eignty of the tribe—e.g., its power o enter into
treaties with foreign nations—but does not, by it-
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self. affect the internal sovereignty of the tribe, i.e.,
its power of local self-government.

(3) These powers are subject to qualification by
treaties and by express legislation by Congress, but,
save as thus expressly qualified, full powers of in-
ternal sovereignty are vested in the Indian tribes
and in their duly constituted organs of government.

Powers of Tribal Self-Government

Indian tribes are recognized in Federal law as dis-
tinct political communities with basic domestic and
municipal functions. These include the power to oper-
ate under a form of government of the tribe’s choos-
ing, to define conditions of tribal membership. to
regulate domestic relations of members, to prescribe
rules of inheritance, to levy taxes, to regulate-property
within the jurisdiction of the tribe, to co he
conduct of members by tribal legislation, to administer
justice, and to provide for the punishment of offen
committed on the reservation.

The powers of self-government are commonly exer-
cised according 1o tribal constitutions and law and
order codes. Normally, self-government includes the
right of a tribe to define the authority and duties of
its officials, the manner of their appointment or elec-
tion, the manner of their removal, and the rules they
are to observe.

Those rights are subject to Congressional change,
as are all functions of tribal sovereignty. For example,
Federal law has removed from some Oklahoma tribes
the power to choose their own officials and has given
the power to appoint same to the President and the
Secretary of the Interior.

Along with the power to make laws and regulations
for the administration of justice, tribes also have the
authority to maintain law enforcement departments
and courts. Some smaller tribes maintain very infor-
mal courts based on traditional customs, or have no
courts at all. Larger tribes, such as the Navajo, main-
tain complex law and order systems with well-
equipped police departments, modern tribal codes, and
a hierarchy of trial and appellate courts overseen by a
tribal supreme court.

Generally, Indian courts have jurisdiction over mat-
ters involving tribal affairs, over civil suits brought by
Indians or non-Indians against tribal members arising
out of matlers occurring on the reservation, and over
the prosecution of violations of the tribal criminal
code.

Federal and State courts have no jurisdiction over
matters involving violations of tribal ordinances. With

FALL 1973

regard to cases within their jurisdiction, tribal courts
are the courts of last resort. Their decisions cannot be
appealed to State or Federal courts.

Congress has placed several important limitations
on tribal jurisdiction. Under the 1968 Civil Rights
Act, tribes may not exercise jurisdiction over criminal
offenses punishable by more than a $500 fine or 6
months in jail. Federal courts have jurisdiction to try
and punish such major offenses as murder, manslaugh-
ter, and rape pursuant to the Major Crimes Act.

In certain instances, Congress has extended State
States which have as-
sumed responsibility for the administration of justice
on Indian land are referred to as “Public Law 280
States.”

Domestic Relations

laws to Indian reservations.

Indian tribes exercise wide power over the domestic
relations of tribal members. Tribes normally conduct
marriages and grant divorces which are generally rec-
ognized by State and Kederal courts. Tribes also have
complete and exclusive authority to define and punish
offenses against the marriage relationship—although,
as with other civil matters, Congress may make State
law applicable.

Taxation

The power of taxation is essential to governmental
functions. In Buster v. Wright, it was held that the
Creek Nation had the power to impose a license fee
upon all persons, Indian and non-Indian, who traded
within the borders of that Nation. Tribal authority to
levy a tax on all property within the reservation was
upheldE/Morris v. Hitchcock. Indian tribes are cur-
rently recognized by the United States as “units of
local government” for the purpose of receiving Fed-
eral funds under the Revenue Sharing Act of 1972.

As a general matter then, Indian tribes are recog-
nized by Federal law as governmental units exercising
a wide variety of governmental functions, limited only
by the assertion of congressional plenary power over
Indian affairs. The wide spectrum of Federal adminis-
trative powers currently exercised over Indian affairs
will not be discussed in this article.

Legal Status of Indian Individuals

By virtue of the Indian Citizenship Act of June 2,
1921 all Indians born in the United States are citi-
zens of the United States. Although various Federal
statutes granted many Indians citizenship prior to
1924, it had been held that the 14th amendment did

not confer citizenship on Indians.
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As United States citizens, Indians are also citizens
of the State in which they reside. State and Federal
citizenship and tribal membership are not incompati-
ble. Indjans are citizens of three separate political
entities.

As citizens of the Nation they are subject to the
laws of the Federal Government, no matter where they
may be located. As citizens of the tribal government,
they are subject to triba] laws when they are on the
reservation and within its jurisdiction (except, as
noted above, in Public Law 280 States). They are
subject to State law while off the reservation.

The Bill of Rights on the Reservation

In their relationship with their tribes, Indians are
normally protected by a wide a variety of criminal
due process, civil rights, and civil liberties protections
contained in tribal constitutions ,and the tribal law-
and-order code. By their own weight the Bill of Rights
and the 14th amendment to the United States Consti-
tution do not impose limitations on tribal action, and
thus do not confer protections on tribal members.

In the case of Taltor v. Mayes, for example, the
Supreme Court refused to apply the fifth amendment
to invalidate a tribal law that established a five-man
grand jury. In another case the court stated that “the
right to be represented by counsel is protected by the
sixth and 14th amendments. These amendments, how-
ever, protect . . . this right only as against action by
the United States, in the case of the . . . sixth amend-
ment. . .and as against action by the States in the
case of the 14th amendment. Indian tribes are not
States within the meaning of the 14th amendment.”

In a similar decision it was held that a tribal Indian
cannot claim protection against illegal search and sei-
zure by tribal officials.

In 1954, a religious freedom suit against the Jemez
Pueblo Tribal Council and governor by Pueblo mem-
bers charged that the plaintiffs had been subjected to
indignities, threats, and reprisals solely because of
their Protestant faith, and that the tribal council had
refused to permit them to bury their dead in the com-
munity cemetery and to build a church on tribal land.

The court acknowledged that the alleged acts repre-
sented a serious invasion of religious freedom, but
concluded that they were not taken “under color of
any statute, ordinance, regulation, custom, or usage of
any State or territory” and thus no cause of action
arose either under the Federal Constitution or under
Federal civil rights acts.

The 1968 Indian Bill of Rights

"These cases illustrate what the Constitutional Rights
Subcommittee of the Senate Committee on the Judici-
ary viewed as a “continued denial of constitutional
guarantees” to American Indians. In 1961 that sub-
committee instituted a lengthy investigation of the
legal status of American Indians and the problems
they encounter when asserting their constitutional
rights in their relations with State, Federal, and
tribal governments.

The investigation was largely engineered by Senator
Sam Ervin of North Carolina, Chairman of the Sub-
committee. It culminated in the passage of Title II of
the Civil Rights Act of 1968, which constituted a bill
of rights for American Indians. Title II provides that
Indian tribes exercising powers of self-government
shall be subject to many of the same limitations and
restraints which are imposed on Federal, State, and
local governments by the United States Constitution.

Two major exceptions are that the Indian Bill of
Rights provides the right to counsel before tribal
courts only at the defendant’s own expense, and, al-
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though religious freedom is protected, the act does not
contain a prohibition against the establishment of reli-
gion by a tribal government.

Rights and Privileges of State Citizenship

While off their reservations, Indians are subject to
the same laws, both Federal and State, as other citi-
zens. When brought before State or Federal courts,
they are entitled to the same constitutional protections
as other defendents. As a general matter, Indians are
also entitled to the same Federal and State benefits,
programs, and services as other State and Federal
citizens.

From time to time, however, States have attempted
to deny Indians participation in State programs on the
grounds that their entitlement to special Federal pro-
grams makes them ineligible. A law of the State of
California, for example, declared that a local public
school board could exclude Indian children if the
United States Government maintained a school for
Indians within the school district. The California Su-
preme Court ruled that the law violated the State and
Federal Constitutions.

One justification incorrectly used by States for ex-
cluding Indians from participation in State programs
and State services has been that Indians do not pay
taxes. In fact, local, State, and Federal taxes commonly
paid by all citizens, including sales taxes, are paid by
Indians. Indians pay State taxes on all non-trust prop-

FALL 1973

erty. They must pay all fees and taxes for the enjoy-
ment of State privileges, such as driving on State
highways, and all other taxes which reach the entire
population.

However, the restricted status of Indian land ren-
ders it immune from State and local taxation. With
certain exceptions, income derived from the land is
also nontaxable.

Wardship

There has also been confusion regarding the status
of American Indians stemming from the common no-
tion that Indians are “wards” of the Federal Govern-
ment. The Federal Government is a trustee of Indian
property, not the guardian of individual Indians. In
this sense, the term “ward” is inaccurate.

Indians are subject to a wide variety of Federal
limitations on the distribution of property and assets
and income derived from property in Federal trust.
Land held in trust for an Indian iribe or for an
Indian individual may not be sold without prior ap-
proval of the Secretary of the Interior qr his repre-
sentative (the Bureau of Indian Affairs).\Related re-
strictions limit the capacity of Indians to contract with
a private attorney and limit the heirship of trust
property.

Many Americans erroneously believe that as wards
of the Federal Government Indians must remain on
reservations and that they receive gratutious payments
from the Federal Government. Indians do not in fact
receive payments merely because they are Indians.
According to the Bureau of Indian Affairs:

Paymenis may be made to Indian tribes or individ-
uals for losses which resulted from treaty violations

individuals may also receive government
checks for income from their land and resources,
but only because the assets are held in trust by the
Secretary of the Interior and payment for the use of
the Indian resources has been collected by the Fed-
eral Government.

Like other citizens, Indians may hold Federal,
State, and local office. They are subject to the draft,
may sue and be sued in State courts, may enter into
contracts, and may own and dispose of property
(other than that held in trust).

The large number of Federal and State laws and
provisions which, in the past, denied Indians political
rights and public benefits have either been legisla-
tively repealed, ruled invalid by the judicial branch,
or remain unenforced and unenforceable.
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THE BUREAU OF INDIAN AFFAIRS

THE BIA 1S KEY TO THE FEDERAL-INDIAN RELATIONSHIP

By Laura Waterman Wittstock

The opportunity presented to
the earliest European arrivals in
America was unique in human ex-
perience. Gold, forests, harbors,
and—above all—unbelievably vast
stretches of land were every-
where. The seeds of foreign power
were quickly transplanted in the
fertile bed—but with a roughness
and crudity revealing the tenuous
link between “civilization” and
the settlers themselves.

None except the most introspec-
tive paid more than passing atten-
tion to the myriad cultures of
their New World. They could
never have known at that moment
of mutual discovery that the most
powerful nation to emerge from
colonization—the United States—
would have its history subtly but
inextricably defined by its disre-
gard for the native peoples of the
North American continent.

Such ambivalence, continuing

Laura Wittstock, a Seneca, is director of
Project Media for the National Indian
Education Association in Minneapolis,
Minn.
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to the present, has come to be the
peculiar hallmark of the “Federal-
Indian” relationship.

From the Crown to the
Constitution

Relations with the Indians es-
tablished before the Revolution
set the stage for the Federal-In-
dian relationship.

In their war with the French,
the English won the alliance of
the Hodenosaunee as their equals.
Following their victory in 1759,
they made agreements with the
powerful Six Nations that had a
profound and long-lasting effect
on U.S. Indian policy. A Justice
Department memorandum citing
New York Colonial Documents de-
scribes one such pact which delin-
eated one of the first “reserva-
tions”:

In 1768, acting under a com-

mission of the British Crown,

Sir William Johnson entered

into a treaty with the Six Na-

tions by the terms of which the
boundaries of the Iroquois Con-
federacy were defined and lo-
cated, and the territory of these

nations definitely set apart from
the lands of the Colony of New
York.

Before the war, the British ap-
pointed geographic “Indian De-
partments” and local commission-
ers to regulate relations with the
tribes. During the hostilities the
English Board of Trade appointed
a superintendent and agents for
the northern and southern Indian
Department. In 1763, with victory
assured, the British declared the
tribes: to be secure in the posses-
sion of their lands and prohibited
white settlers west of the Appala-
chians—an edict they even tried
to enforce.

However, England’s rule in
America soon ended. In the same
year the colonies declared their
independence, the Continental
Congress also declared its juris-
diction over Indian affairs. The
oth Article of TConfederation
adopted in 1781 gave Congress
“the sole and exclusive right . . .
of managing all affairs with the
Indians,”

In 1787, the Northwest Ord-
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nance further stated:

The utmost good faith shall al-
ways be observed towards the
Indians; their land and prop-
erty shall never be taken from
them without their consent; and
in their property, rights, and
liberty, they shall never be in-
vaded or disturbed, unless in
just and lawful wars authorized
by Congress; but laws founded
on justice and humanity shall
from time to time be made, for
preventing
them, and for preserving peace
and Friendship with them.

wrongs done to

Thus the way was paved for a
Federal policy. Leaving the matter
to the States, the founding fathers
suspected, would unleash further
conflicting land claims and bring
war upon their individual prov-
inces. The attitude of the new gov-
ernment was settled in the Consti-
tution, Article 1, Section 8: “Con-
gress shall have the power . . .
to regulate commerce with for-
eign nations, and among the sev-
eral states, and with the Indian
tribes.” The Federal Govern-
ment reserved the right to make
all treaties, investing that power
in the President with the advice
and consent of two-thirds of the
Senate.

Treaties and Tribal Sovereignty

The representatives of Europe
had come armed with documents
proclaiming the land reserved—a
notion derived from European law
which meant that land was trans-
ferable from one ownmer to an-
other, and that untitled land was
free for the taking.

However, some in Europe held
that the occupation of land im-
plied title, and advocated acquir-
ing land by treaty. Such treaties
required three elements: (1) that
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both parties to the treaties be sov-
ereign nations; (2) that the tribe
have transferable title; and (3)
that acquisition of Indian land be
controlled by the government
alone and not its colonies.

Treaties predating the Constitu-
tion involved agreements to end
hostilities and exchange prisoners,
and provide for mutual assistance,
in addition to land transfers. The
first treaty, with the Delawares in
1778, was discussed by Chief
Justice Marshall in 1832:

The language of equality in
which it is drawn, evinces the
temper with which the negotia-
tion was undertaken, and the
opinion which then prevailed in
the United States . . . ‘to guar-
anty to the aforesaid nation of
Delawares, and their heirs, all
their territorial rights, in the
fullest and most ample manner,
as it hath been bounded by for-
mer treaties, as long as the said
Delaware nation shall abide by,
and hold fast the chain of
friendship now entered into.’
The parties further agree that
other tribes, friendly to the in-
terest of the United States, may
be invited to form a state where-
of the Delaware nation shall
be the heads, and have a repre-
sentation in Congress. This
treaty, in its language and in its
provisions, is formed as near as
may be on the model of treaties
sbetween the crowned heads of
Europe.

Six years later in 1784, the
Continental Congress asserted that
all the land in its midst was con-
quered territory. The Delawares
never got their State. The lan-
guage of the treaty that year with
the Hodenosaunee was most sig-
nificant and set a precedent for

delivery of Federal services and
programs benefiting Indians:

The commissioners of the
United States, in pursuance of
the humane and liberal views of
Congress, upon this treaiy’s
being signed will direct goods
to be distributed among the dif-
ferent tribes for their use and
comfort.

There were many reasons why
the United States entered into
treaties with the tribes later om,
but the most frequent was a sin-
gleminded pursuit of more land.
Beneficence and greed combined
to prevent the United States from
achieving any semblance of single
purpose in its policy.

While the white man’s regard
for tribal sovereignty bent with
the political winds, among the In.
dians no such ambivalence pre-
vailed. Despite Federal laws disre-
garding tribal sovereignty, the
tribes held themselves together as
damaged but struggling political
entities. In 1821, Seneca Chief
Red Jacket admonished the Gover-
nor of New York: “The greatest
source of all our grievances is
that the white men are among us.”

The Indians’ belief in the valid-
ity and force of the treaties, even
to the present time, and the sol-
vency of tribal government attest
to their faith in themselves. Testi-
fying before the House Subcom-
mittee on Indian Affairs in 1968
relative to the proposed Indian
Civil Rights Act, the Governor of
the Pueblo of Zuni stated:

Through Spanish rule and up

to now, the Pueblo Indians

have kept together, are still to-
gether. A lot of our custom-laws
handed down are still being
used. Our two-court systems
mete out justice in the fullest
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sense and outside courts can
look to these and learn some-
thing . . .. We take pride in
the fact that our tribal govern-
ment has endured all these cen-
turies and we firmly believe
that if we did not in our own
way and in our governments in-
dicate these to the individuals,
we would long ago have dis-
banded as tribes, and sought a
better way somewhere else.

The Government’s recognition
of tribal sovereignty came under
severe attack in the early 1800s,
when a major change in the Fed-
eral-Indian relationship occurred.
Andrew Jackson, elected President
in 1828, advocated free public
schools, more righis for women,
better working conditions in fac-
tories, and the abolition of slav-
ery. He was, however, consider-
ably less concerned about the
rights of Indians.

Jackson's Solution
There is something self-protec-
tive in human nature that does not
permit unpleasant historical evi-
dence, however obvious, to sur-
face undistorted. Thus Henry
Knox, Secretary of War, could as-
sert in 1792:
The Indians have constantly
had their jealousies and hatred
excited by the attempts to ob-
tain their lands. I hope in God
that all such designs are sus-
pended for a long period. We
may therefore now speak to
them with the confidence of
men conscious of the fairest
motives towards their happiness
and interest in all respects.
A little perseverance in such a
system will teach the Indians to
love and reverence the power
which protects and cherishes
them. The reproach which our
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country has sustained will be
obliterated and the protection
of the helpless, ignorant Indi-
ans, while they demean them-
selves peaceably, will adorn the
character of the United States.
While far from being an egali-
tarian viewpoint, Knox’s statement
compares favorably the sentiments

Andrew Jackson expressed in
1817:

I have long viewed treaties with
the Indians as absurdity not to
be reconciled to the principles
of our Government. The Indi-
ans are subjects of the United
States, inhabiting its territory
and acknowledging its sover-
eignty; then is it not absurd for
the sovereign to negotiate by
treaty with the subject?

Jackson’s view of the Republic
may seem grandiose for the times,
but as President of the United
States, he was most effective in
carrying out his philosophy. It re-
sulted in the devastating decima-
tion of the Eastern tribes, and by
implication, all tribes.

His bill, the Indian Removal
Act, passed May 28, 1830 by a
narrow margin. Fhe vote count
could hardly have mattered to the
tribes scheduled for removal to
the far West.

Working hand in glove with the
State of Georgia, which had
passed its own law decla'ring State
jurisdiction over certain Cherokee
lands and pronouncing Cherokee
laws and customs null and void,
Jackson moved briskly. Georgia
Governor George C. Gilmer trum-
peted:

Treaties were expedients by
which ignorant, intractable, and
savage people were induced
without bloodshed to yield up
what civilized peoples had a

right to possess by virtue of
that command of the Creator
delivered to man upon his for-
mation—be fruitful, multiply
and replenish the earth, and
subdue it.

In conirast, the Supreme Court
asked: “By entering into (trea-
ties) have we not admiited the
power of this people to bind them-
selves, and to impose obligations
on us?” But not even the Court
could deter the course of this Con-
stitutional breach.

By 1870 the Supreme Court
gave in and decided that the con-
stitutional power of Congress over
Indian affairs could not be limited
by treaties. They were not con-
tracts but public laws that could
be amended at the will of Con-
gress, the Court said, adding:
“Presumably such power will be
exercised only ... if consistent
with perfect good faith towards
the Indians.” On March 3, 1871,
Congress ended the discussion:

Hereafter no Indian nation or

tribe within the territory of the

United States shall be acknowl-

edged or recognized as an inde-

pendent nation, tribe, or power
with whom the United States
may contract by treaty.

A Brief BIA History

The post of Superintendent of
Indian Affairs was first estab-
lished within the War Department
in 1789. The first official Commis-
sioner of Indian Affairs was
named under an act of July 9,
1832. He was given a broad man-
date for managing Federal-Indian
relations—less a consul than an
enforcer-bureaucrat. In 1849 the
Bureau of Indian Affairs was
transferred to the Department of
the Interior, where the Commis-
sioner was to manage “all Indian
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affairs and . . . all matters arising
out of Indian relations.”

The constitutional basis—the
regulation of commerce with the
Indian tribes—remained, as did
the terms of aid in exchange for
land described in the treaties.
However, the new administrative
agency charged as trustee for the
Indians—the Department of the
Interior—was at the same time in-
volved in settling land claims and
determining the uses of public
lands, placing the Department in ‘a
conflict of interest from which In-
dians have not been rescued to
this day.

Perhaps the most glaring his-
toric example of the conflict in.
volved the administration of the
General Allotment Act passed in
1887. The act purported to “civi-
lize” the Indians by dividing the
140 million acres they owned and
awarding them individual plots of
land to inspire “the enjoyment
and pride of individual owner-
ship.” Title to the land would re-
main with the Government for 25
years or more at the discretion of
the President. At the end of that
time, if an Indian were judged
“competent,” he would be given
the land to use as he saw fit and
would also acquire full citizen-
ship. Surplus lands remaining
would be subject to purchase
(and resale) by the United States.

The real intent of the law be-
came quickly apparent. In 1890
alone some 17.4 million “surplus”
acres were purchased by the gov-
ernment under the act and opened
to non-Indian settlers. By 1935,
90 million more acres had passed
out of the collective or individual
control of Indians—including
some of their best grazing, farm-
ing, and forest lands. The General
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Allotment Act turned into a gen-
eral dispossess notice from Uncle
Sam.

Meanwhile, prior to 1921 no
specific law authorized BIA ex-
penditures for BIA programs. The
Snyder Act, passed that year, be-
came the permanent authorization
for ‘programs and the delivery of
services “for the benefit, care, and
assistance of the Indians through-
out the United States” for:

General support and civiliza-
tion, including education.

Relief of distress and conserva-
tion of health.

Industrial assistance and ad-
vancement and general adminis-
tration of Indian property.
Extension, improvement, opera-
tion, and maintenance of exist-
ing Indian irrigation systems
and for development of water
supplies.

Erilargement, extension, im-
provement, and repair of the
buildings and grounds of exist-
ing plants and projects.
Employment of inspectors, su-
pervisors, superintendents,
clerks, field matrons, farmers,
physicians, Indian police, In-
dian judges, and other employ-
ees.

Suppression of traffic in intoxi-
cating liquor and deleterious
drugs.

Purchase of horse-drawn and
motor-propelled passenger-car-
rying vehicles for official use.
General and incidental expenses
in connection with the adminis-
tration of Indian affairs.

The language of the act still pro-
vides one of the best summaries of
BIA activities to be found.

A New Deal for Indians

In 1933 John Collier was ap-
pointed BIA Commissioner by

President Franklin D. Roosevelt.
Assessing the disastrous effects of

‘the Allotment Act, Collier ob-

served: “For the Indians, the situ-
ation is necessarily one of frustra-
tion, of impotent discontent.
They are forced [by the act] into
the status of landlord class, yet it
is impossible for them to control
their own estates . . .”

To correct the problem, the
New Deal passed the Indian Reor-
ganization Act in 1934 which
ended land allotments and estab-
lished tribally-chartered adminis-
trations with a community electo-
rate.

While the act ended the odious
allotments, it often became the ve-
hicle by which existing tribal gov-
ernments were broken up into pee-
vish councils, with no systems of
checks and balances to see that
the councils’ work was carried out
in the best interests of all tribal
members, Marvin Franklin, Assist-
ant to the Secretary of the Interior
for Indian Affairs, commented be-
fore a House committee:

In those instances where the

tribal organization must carry

out the legislative function, the
judicial function, and the exec-
utive function . . . they need fo

* have an updating and an oppor-
tunity to update their governing
body, in order that it serve the
reservation with the checks and
balances that you and I are ac-
customed to..

While the right to vote was in-
troduced simultaneously with re-
organization, it has been pointed
out by many Indians that a re-
fusal to vote often signified rejec-
tion of the question or candidate
or of the tribal system itself.
Thus, although 192 out of 263
tribes adopted reorganization, the
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number of votes tallied in favor of
Reorganization Act-styled govern-
ments was misleading.

The Johnson-O'Malley Act

Another significant piece of leg-
islation was passed during the
New Deal—the Johnson-O’Malley
Act of 1934. It provided that con-
tracts be made with the States
(and later, as amended, with insti-
tutions) for educational, medical,
agricultural, and social services to
the tribes.

The administration of Johnson-
O’Malley by the BIA has been er-
ratic, at best—especially with re-
gard to educational funds. Such
funds were allotted to the States
to assist school districts in educat-
ing Indian children attending
public schools. (Originally the act
provided for children of one.
quarter Indian ancestry whose
parents lived on or near a reserva-
tion. Later, funds were restricted
to federally-recognized Indian
children living on reservations.)

Federal regulations governing
the allocation of funds under the
act were and are ambivalent,
There is no uniformity among the
States on fund use. Strict account-
ability is nonexistent.

Recent Gongressional testimony
illustrates some of the problems.
The speakers include Representa-
tive Victor Veysey, Representative
Julia Butler Hansen, and James E.
Hawkins, the BIA’s Director of
Education Programs.

Mr. Veysey: I am disturbed by
what I think I see here with
regard to the Johnson-O’Malley
program, again for this year. I
have been struck with the ineq-
uity in that program and the
deficiency of the program im
dealing with the needs of Im-
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dian education, and particularly
the strange ways the funds seem
to be distributed with respect to
the several States. .

It is solely the regulations that
bring about the discriminatory
treatment, it seems to me, of
some classes of Indian children.

Mrs. Hansen: Why is this true,
Mr. Hawkins?

Mr. Hawkins: I think it harks
back, madam Chairman, o the
fact that the Johnson-O’Malley
regulations were drafted—the
ones we are operating on at the
present time—were drafted at a
time in the early fifties when
termination fever was at iis

height.

Mrs. Hansen: Well, it isn’t any
more.

Mr. Hawkins: No, it isn’t. We
are in the process of modifying
those regulations but . . . we
find that many tribal groups
are very much against any
change in the regulations if
they see a dimunition of the
Johnson-O’Malley funds coming
into their school district.

Mrs. Hansen: You could in-
crease the fund.

Mr. Hawkins: I can’t increase

the funds.

Mrs. Hansen: You could re-
quest an increase in the funds.

Mr. Hawkins: That is a possi-
bility.. . .

Mr. Veysey: The Senate report
underscored a lot of these prob-
lems. Alaska received $690 per
pupil; Oklahoma $37 per pupil,
according to these figures; Ari-
zona $236 per pupil.

It just doesn’t seem there is any
visible way of really explaining
these differences.

Mr. Hawkins: Yes sir, I think
there is. Whether it is reasona-
ble or not, there is an explana-
tion. The explanation is that
some of these States got out and
hustled in the early years.

Mr. Veysey: Yes they did, and
I will tell you, they hustled you.
When I went on tour, working
on the Indian Education Act
years ago, we found that it ap-
peared to wus that many
schools—say in Arizona, New
Mexico and maybe other places,
were definitely not abiding by
the reguldtions in that they
were using this Indian money
not for the education of Indian
children, but for the general
support of the school system.
That is and has been all along,
I think, a violation of the law.

It remains to be seen if the new
regulations mentioned by Mr.
Hawkins will rectify the situation.

The Fair Deal—Termination

As if by long-standing cyclical
plan, the late 1940s ushered in
what has since come fo be known
as the termination period, similar
in many ways to the late 1800s.
Congress sought to rid the Fed-
eral government of its trust re-
sponsibility, and Dillon Myer be-
came BIA Commissioner, after
serving as director of the Japa-
nese-American detention camps
during World War II. In the
hands of the terminationists the
BIA soon developed into a vehicle
of destruction.

Johnson-O’Malley funds were
restricted to federally recognized
Indians residing on reservations.
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Legislation was passed specifically
terminating the trust relationship
with certain tribes and giving
criminal and civil jurisdiction
‘over Indians to several States
without Indian consent. The pol-
icy ended with the Oklahoma
Ponca termination of 1962, but as
yet no tribe has been invited back.
(A bill to restore recognition to the
Menominees is pending in Con-
gress. An article on Menominee
restoration appears elsewhere in
this issue of the Digest.)

While the current administra-
tion has repudiated termination,
the BIA still reflects the official
view that only “federally-recog-
nized” tribes may enjoy the bene-
fits of its programs and services.
Since it was previous Federal pol-
icy that brought the tribes to their
present scattered circumstances,
and BIA programs that have relo-
cated thousands of Indians to in-
eligible off-reservation communi-
ties, the BIA’s position contains
more than a touch of irony.

The BIA Reorganizes

Last May, the Secretary of the
Interior issued Order 2954, which
announced a “realignment” of the
BIA’s central office into four pro-
gram offices and two administra-
tive offices. That step is intended
to combine functions where possi-
ble, decrease personnel, and trans-
fer many, if not most, operational
activities to the 11 area offices.

One of the extraordinary things
about the plan is that it was
proposed in the absence of a le-
gally appointed Commissioner.
There had been no BIA Commis-
sioner or Deputy Commissioner in
office since January 1973. The
«de facto 'head of the BIA was
for some time a person who held
the staff position of “Assistant to

22

the Secretary of the Interior for
Indian Affairs.” He went forth
with the realignment, according
to the latest directive (dated
August 17, 1973), without bene-
fit of portfolio or Senate approval.
(Staff appointments are not, like
the BIA Commissioner, subject to
confirmation by the Senate.)

However well-intentioned the
most recent realignment might be,
it has been heavily criticized.

As Indian water rights attorney
George Crossland observed:

It is my belief that officials who
are responsible for implement-
ing policy should not be al-
lowed to set the policy by
which they operate. It is quite
clear that the mixing of roles
provides the implementer with
the opportunity to set a policy
which would accommodate his
operational needs. Such a pol-
icy may not be in the best inter-
ests of the tribes.

The Land, The People

The BIA today lists 481 feder-
ally-recognized tribal entitles—
205 organized under the Indian
Reorganization Act, the Oklahoma
Welfare Act, or the Alaska Native
Act (the Oglala Sioux and Semi-
nole are among these); 51 offi-
cially approved organizations out-
side of specific Federal statutory
authority (the Navajo and the
Yakima are in this group); and
925 traditional organizations hav-
ing recognition without formal
federal approval of their organiza-
tional structure (several Pueblos
and the Iroquois Confederacy are
in this group).

The eligibility requirements for
services are not entirely clear.

Persons of Indian descent who
meet the membership criteria of

federally recognized tribes are
assured of consideration for
services provided by the Bureau
of Indian Affairs because of
their status as Indians,
Membership does not, on the
other hand, insure entitlement
which may be dependent upon
the specific language of the stat-
ute upon which a specific pro-
gram is based.

The services for which eligibil-
ity must be established include ed-
ucation, social services, road pro-
grams, credit, housing assistance,
health services (medical care),
nontaxable land allotment or as-
signments, law and order, techni-
cal assistance in all areas of the
Bureau’s expertise, and preference
with regard to employment in the
Bureau of Indian Affairs and the
Indian Health Service.

The trust lands for which the
Federal Government is responsi-
ble, according to the BIA, total
50.4 million acres—39.7 million
acres tribally held and 10.7 mil-
lion acres individually held. The
BIA estimates the total on-reserva-
tion serviceable group at 533,700
(the Nation’s total Indian popula-
tion has been estimated at over
one million).

For these responsibilities, the
BIA has estimated that it needs
$544.7 million for fiscal year
1974. The actual amount appro-
priated by the House and Senate
this summer included $3.5 million
to pay for Federal costs during
the occupation of Wounded Knee
last spring.

What the BIA Does

Education makes up one-third
of the BIA budget. Most of the
money—two-thirds—is spent on

the 60,000 Indian children in BIA
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boarding and day schools. Board-
ing schools are the chief instru-
ment alienating Indian children
from their heritage. They also cost
twice as much as day schools—
and the BIA is phasing them out.

More than $20 million outside
the education budget is allotted to
school construction. In addition,
other BIA budget items pay for
vocational education and work ex-
perience.

Smaller parts of the education
budget are spent on general
school support and supplemental
services for public schools enroll-
ing Indian children through the
Johnson-O’Malley Act ($24.5 mil-
lion). Still smaller amounts pay
for some 13,500 college scholar-
ships, Navajo Community College,
and Indian contract schools en-
rolling 2,000 students.

Social services and housing as-
sistance (including some of the
work experience programs men-
tioned above) total only a little
over one-fourth of the funds allo-
cated. The bulk of the money goes
for welfare assistance programs.

Again this year the BIA as-
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serted its intention to allow tribes
more voice in determining the na-
ture and location of job training
and employment assistance. This
is a continuing concern of the
tribes, since employment assist-
ance is still listed in the budget
under the termination heading of
“Relocation and Adult Vocational
Training.”

Road construction is rapidly
becoming a major portion of the
BIA budget. This year, almost $60
million could be spent if funds are
not frozen. That would grade and
surface about 700 miles of road.
The social impact of new reserva-
tion roads on school systems
(roads make day school possible),
employment, and industry is tre-
mendous. Almost 70 percent of the
labor force used is Indian and the
BIA predicts this will lead to
tribes bidding to take over main-
tenance and construction projects.

Credit funds listed under re-
sources management are one-fifth
of the total budget. Only $17 mil-
lion is allocated for industrial and
agricultural assistance and $2 mil-
lion for actual revolving fund

loan financing, in contrast to an
estimated need of $1 billion.
(Various other bills are pending
in Congress to aid financing and
business development).

Other areas long underfunded
in the resources management pro-
gram are real property manage-
ment and the protection of trust
lands. The administration is scru-
tinizing various solutions, includ-
ing future legislation to allow
technical assistance from other
Federal agencies to manage and
protect resources along tribally-in-
itiated plans.

The BIA assists in rebuilding
or building houses at the rate of
several hundred per year through
housing assistance programs.
Measured against the overall need
for some 50,000 such projects on
federally-recognized reservations
alone, this rate of progress is
wholly inadequate. The revolving
loan fund estimates for individual
housing loans are about $200 mil-
lion. The BIA is looking for a
solution through accelerated pro-
grams dependent on increased
HUD funding, more Indian hous-
ing authorities, and a workable,
comprehensive approach to the
hardships created by inflationary
pressures.

Health services are no longer
administered by the BIA. Moved
to HEW in 1955 in line with ter-
mination policy, the Indian Health
Service represents the largest
wholesale transfer of a tradition-
ally BIA function to another Fed-
eral agency. How far the Federal
commitment extends to non-reser-
vation Indians, State reservations,
and urban Indians (other than
those now being served in
Oklahoma and California) re-

mains an annual question.
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The Indian Health Service
budgets are considered by Inte-
rior subcommittees in Congress
and not by the HEW subcommit-
tees—a relic of the trust-treaty re-
lationship. In addition to provid-
ing for medical needs, the Indian
Health Service has entered into a
variety of experimental programs
in community development, local
employment, advanced communi-
cations technology, and other spe-
cialized programs, notably in
Alaska and California.

Funding through BIA for law
enforcement is only $8 million, a
figure nearly matched by tribal
and Omnibus Crime Control Act
resources. The total is spread
thinly over 87 tribes. In general,
the needs of crime prevention are
often more directly answered by
the Indian Health Service and
other agencies that fund commun-
ity health centers and alcoholism
programs.

A vital but undeveloped pro-
gram is forest and range land
management, where the entire
amount allocated goes to BIA per-
sonnel. Program development is
stymied by insufficient credit and
capital investment. The BIA
budget for tribal development
funds is also admittedly too small.

Some 82 tribal entities will re-
ceive funds this year toward ad-
ministering their own affairs.
These are mostly small tribes, av-
eraging 1,000 members each, for
which a budget increase could
strengthen self-government dra-
matically.

Indian Preference

“Indian preference” in the Bu-
reau of Indian Affairs and the In.
dian Health Service is not a pro-
gram per se but a way, based on

24

law, of giving Indians preference
in hiring and promotion. From
the outset, Indian preference has
been enveloped in controversy,
with Indians claiming inadequate
enforcement and whites alleging
discrimination.

Originally, the BIA preferred
Indians in hiring, but not in pro-
motion or reassignment. However,
a court order directed the agency
to utilize Indian preference at ev-
ery stage of employment.

More recently, whites have ini-
tiated suit based on the presump-
tion that Indian preference vio-
lates a 1972 amendment to the
Equal Employment Opportunity
Act. Last August, U.S. Supreme
Court Justice Thurgood Marshall
stayed implementation of a district
court decision which upheld their
position.

BIA preference is crucial to In-
dian self-determination because it
is the only practical mechanism by
which Indians can gain entrance

into the bureaucracy which runs
their affairs.

What's Wrong

Indian criticism of the BIA cen-
ters on several points. First, BIA

preference has not resulted in sui-
ficient numbers of Indians in high
positions. The BIA payroll in Ari-
zona, for example, is 81.2 percent
Indian in grades 1 through 5, but
only 7.3 percent white. In con-
trast, whites comprise 70 percent
of the people in grades 11
through 15, while Indians com-
prise only 23.6 percent. At a hear-
ing held by .the U.S. Commission
on Civil Rights in Phoenix, Ariz.,
Veronica Murdock, Vice Chair-
man of the Colorado River Tribe,
testified that BIA positions are
recognized by tribal members to
be “dead-end” jobs for Indians.
The absence of Indians at pol-
icy making levels within the BIA
may partially account for another
criticism of the agency—insensi-
tivity toward Indians and their
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problems. Such criticism is partic-
ularly acute in regard to educa-
tion, At the same hearing, La.
vonne Three Stars, a counselor at

Phoenix Indian High School,
stated that, “historically, the BIA
... has ... negated everything In-
dian. . . . ‘Cut your hair, it’s bad.

Don’t eat your Indian food, it’s

bad. Don’t practice your Indian
religion, it’s bad.’

“The Bureau also now says
‘this is no longer true. We don’t
do this. We agree the Indian cul-
ture is good.” But the negation is
still there, only more subtle, but
just as destructive.”

A third criticism concerns BIA
funding of Indian programs. In
fiscal year 1973, the BIA appropri-
ation was $544,155,378. In fiscal
1974, the agency requested an in-
crease of only $293,622. This fig-
ure includes an extra $20 million
for the Alaskan Native (Claims)
Fund.

The $20 million added for the
Claims Fund was exchanged for a
decrease of $6.5 million in educa-
tion and welfare services and $12
million in construction funds.
These decreases are occurring just
as the Census Bureau announces
that the median income for Indian
families in 1969 was only 61 per-
cent of the median family income
for the U.S. as a whole, and in a
period of sharply rising inflation.

The conflict of interest situation
within the Department of the Inte-
rior concerning the administration
of natural resources has been de-
scribed. The BIA’s inability or
unwillingness to protect Indian in-
terests ranks high on the list of
Indian complaints. (The Trust
Counsel Authority Bill sponsored
by the administration and others
would vastly improve this situa-
tion by placing protection of
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Indian resources in a separate
agency).

The BIA’s refusal to serve Indi-
ans not living on Federal reserva-
tions is another source of friction
between Indians and the agency.

In many cases, Indians are forced
to choose between a life of pov-
erty and welfare on the reserva-
tion, and relocation to a distant
city with which they are ill-
equipped to cope. Services pro-
vided Indians by the BIA are
mandated by treaty obligations,
and Indians contend the agency
has no right to cut them off just
because an Indian leaves the re-
servation.

Finally, the BIA fails to address

OTHER FEDERAL AGENCIES

The BIA is not the only
Federal agency which spends
money on Indians. The House
Interior and Related Agen-
cies Subcommittee, which
reviews the BIA budget, re-
leased the following informa-
tion in an investigative re-
port entitled, “Federal Fund-

ing of Indian Programs”:

Agriculture $23.3
Commerce 31.0
Defense 29.4
Econ. Opp. 56.0
HEW 225.5
HUD 34.8
Interior 22.2
(exclusive of BIA)
Labor 6.2
SBA 19.8
VA 8.5
Total 486.7
+BIA 544.5
Total $1,031.2

(For fiscal 1973, in mil-
lions of dollars by depart-

ment or agency.)

itself to Indians except through',
elected tribal councils. These
councils, set up under the Indian
Reorganization Act, fail to mirror
traditional tribal patterns of au- -
thority. In the past they have -
often attracted only those Indians’
willing to accomodate themselves
to BIA wishes. Even now, they
frequently lack accountability. As
noted above, some Indians still re-
fuse to vote to elect such councils
because they are alien to tradi-
tional government. Other channels
of communication between Indi-
ans and the BIA must be opened
if the BIA is to have the flexibil- -

ity it needs to serve all Indians.

Clyde Warrior probably spoke
for many Indians when he said:

“The federal government came
into our communities and by force
carried most of our children away
to distant boarding schools. My
father and many of my generation -
lived their childhoods in an al-
most prison-like atmosphere. Many
returned unable even to speak
their own languages. Some re-
turned to become drunks. Most
of them had become white haters
or that most pathetic of all mod-
ern Indians—Indian haters. . .

“As you can imagine, we have
little faith in such kinds of Federal.
programs devised for our better-
ment . . . We must be free in the
most literal sense of the word—
not sold or coerced into accepting
programs for our own good, not
of our own making or choice.

[13

.. . I do not mean the fictional
responsibility and democracy of
passive consumers of programs;
programs which emanate from
and whose responsibility for suc-
cess rests in the hands of -out-
siders—be they Federal adminis-
trators or local white elitist groups.”



Federal Legislation Affecting American Indians

By Laura Wittstock

August 7, 1789 Dept. of War established with re-
sponsibility for “such other matters . . . as the Presi-
dent of the United States shall assign to the said
department . . . relative to Indian Affairs.”

*July 22, 1790 Intercourse Act. Passed as an
attempt to meet treaty obligations by licensing traders,
requiring a public treaty to sell Indian land, and pro-
viding criminal procedures for non-Indians committing
crimes against Indians in Indian territory.

April 18, 1796 Established government trading
houses. In 1822 the last superintendent of Indian
trade became the first BIA head.

*May 19, 1796 First law concerning punishment
of tribal Indians living in peace with U.S. for crimes
committed on non-Indian lands.

*March 30, 1802 Permanent Trade and Intercourse
Act. Incorporated the first four temporary acts and
restricted liquor consumption among tribes.

March 3, 1817 Federal courts given jurisdiction
over Indians and non-Indians in Indian territory, spe-
cifically excluding crimes committed by one Indian
against another.

March 3, 1819 Appropriations for “civilization” of
Indians, empowering the President to employ “persons
of good moral character” to effect “improvement in
the habits and conditions” of Indians.

May 28, 1830 Indian Removal Act. Allowed ““volun-
tary” exchange of eastern lands for land west of the
Mississippi River guaranteed for use by tribes as
long as the tribes desired.

July 9, 1832 Established Commissioner of Indian
Affairs under the Secretary of War. .
June 30, 1834 Department of Indian Affairs organ-
ized to conirol the system of agents, restore tribal
rights, and encourage Indian role in administration
and in directing tribal employees.

June 30, 1834 Indian Trade and Intercourse Act.
Redefined boundaries of Indian lands, reduced
through cessions; ended passport requirements for
non-Indian Americans; summarized previous criminal
and trader laws; proclaimed that crimes of Indians
against Indians on Indian land were not within the
federal jurisdiction.

March 3, 1849 Established Dept. of Interior and
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placed the Commissioner of Indian Affairs in it.
March 27, 1854 Extended tribal jurisdiction over
crimes committed by Indians against Indians on In-
dian lands.

March 3, 1871 Reduced the ability of tribes to
appoint legal counsel by requiring Interior Dept ap-
proval.

Mareh 3, 1871 Ended treaty-making by declaring
that Indian nations and tribes within U.S. territory
will not be recognized as independent. (Note: There
was no public debate on this provision—the language
was added as a rider to the House bill in payment for
Senate-requested funds).

March 3, 1883 First general statute on Indian mon-
ies: released pasturage, timber, mining, “proceeds of
labor” funds through Treasury, to be used by tribes
with the approval of Interior.

March 3, 1885 Extended Federal court jurisdic-
tion over Indian lands to seven major crimes.
February 8, 1887 General Allotment Act. Provided
for division of Indian lands to individual Indians under
a 25-year frust arrangement; remaining unallotted
lands would be sold to U.S. for use of tribes, subject
to congressional appropriations for Indian education
and other “civilizing” actions; set water policy for
allotments. The policy required great restraint and
control by Interior, the lack of which was one factor
in ending the allotment period begun around 1800 and
formalized in this act.

February 28, 1891 Allowed leasing of allotted land
with the Secretary of Interior’s approval.

March 3, 1891 Depredations claims for damages
sustained by acts of Indian individuals or bands of
tribes living at peace with the U.S. sent to the Claims
Courts and settled. (This act raised the question of
what constitutes a tribe or a band, and led to solu-
tions to present land claims and other matters).

July 13, 1892 Authorized Interior to enforce attend-
ance at Indian Service schools by refusing rations
and funds to parents of children.

August 15, 1894 Required Interior to hire Indians
in the Indian Service as practicable.

March 3, 1901 Allowed Interior to grant rights of
way over Indian lands, and made allotted lands
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subject 1o State condemnation.

March 2, 1907 Allowed Interior to distribute pro
rata shares of tribal funds to individuals (part of a
move to break up the tribes).

May 25, 1918 Limited appropriations, other than
those involving treaty provisions to Indians (who were
defined by blood quantum and citizenship of parents).
Set the stage for final pro rata distribution of tribal
funds.

November 2, 1921 Snyder Act. Permanent author-
ity for funds available to Indians. Law was ignored
for some time, and later cited in debates over the
scope of U.S. services for Indians. In 1972 it was
cited in a BIA report on the basis for federal services
to State reservations, and to urban and off-reservation
Indians.

June 2, 1924 TU.S. citizenship conferred on all

Indians.

March 3, 1927 Congress asserted final approval in
land withdrawals, boundaries, and the use of gas and
oil resources funds. Ordered tribal councils consulted
on the use of funds.

February 29, 1928 As part of a continuing reform
of the Indian Service, State health and education
inspectors were allowed on reservations, prodded by
reports of deplorable conditions.

April 16, 1934 The Johnson-O’Malley Act: U.S. con-
tracted with the States for services to tribes. Included
were educational, medical, agricultural, and social serv-
ices.

May 21, 1934 Removed obsolete sanctions against
certain civil liberties involving sedition acts concern-
ing correspondence with foreign nations, and others;
outlawed discrimination in public transportation.

June 18, 1934 Indian Reorganization Act. Provided
for an end to allotments, partial restoration of the
land base, tribal elections and governments, and incor-
poration and credit for tribal organizations.

June 19, 1934 Emergency Appropriation Acts. Set

up an Indian Civilian Conservation Corps, one of
several Depression acts which affected Indian citizens.

June 24, 1938 Repealed laws which dispersed tribal
funds by distributing them to individuals.

August 13, 1946 Indian Claims Commission estab-
lished to hear and settle remaining Indian land claims.
(The act has been extended through 1977).

August 1, 1953 House Concurrent Resolution 108.
Set forth the sense of the 83rd Congress, that all
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tribes and Indian individuals should be “freed” from
the Federal system in California, Florida, New York,
and Texas, and “terminated” several tribes:  Flat-
head of Montana, Klamath of Oregon, Menominee of
Wisconsin, Potowatamie of Kansas and Nebraska,
and Turtle Mountain Chippewa of North Dakota.

August 15, 1953 Public Law 280. Conferred State
jurisdiction over criminal offenses and civil actions
committed or arising on most reservations in Cali-
fornia, Minnesota, Nebraska, Oregon, and Wisconsin.
Passed without Indian consent, the law was used to
justify a variety of state and local taxes on Indian
property and activities. With the law’s passage, federal”
Indian services were abolished in some areas.

June 17, 1954 Menominee tribe terminated. Other
tribes terminated included: Klamath Western Oregon,
Alabama Coushatta, Utah Utes, Utah Paiutes (all in
1954) ; Oklahoma Wyandottes, Peoria, Oklahoma
Ottawa (1956) ; South Carolina Catawba (1959) ; and
Nebraska Ponca (1962).

July 1,1955 Federal responsibility for Indian health
shifted from BIA to HEW, although .yearly appropria-
tions continue to be reviewed by the subcommitiee re-
sponsible for the Interior Department.

April 11, 1968 Indian Civil Rights Act. Intended
to provide the same civil rights guarantees as the
Civil Rights Act of 1963, and more basically, the Bill
of Rights. Also authorized a model code of justice
for Indian offenses on Indian reservations, and con-
ferred jurisdiction over criminal and civil actions to
states only with the consent of the tribe * (States,
however, continue to press for jurisdiction in all
aspects of Indian activity, notably taxation and water
use).

December 18, 1971 Alaska Native Land Claim Set-
tlement Act. The largest settlement of a land dispute
since the 1800s, when most legislation affecting Indi-
ans was in the area of appropriations and treaties.

June 23, 1972 Indian Education Act (Title IV of
the Higher Education Act). Authorized expanded
ESEA and impact aid programs to assure that the
portions of these funds affecting Indians be adminis-
tered with community control or in Indian-controlled
schools.

* Sec. 403 repealed that portion of PL 280 which
allowed states jurisdiction in criminal and civil
cases, and further allowed states having PL 280
jurisdiction to retrocede it to the federal govern-
ment.
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Indian Water Rights
~ And The
National Water
commission

CONTROVERSIAL PROPOSALS
WOULD LIMIT INDIAN WATER RIGHTS

By William Veeder

My people, before the white man came you were
happy. You had many buffalo to eat and tall grasses
for your ponies. You could come and go like the
wind. When it grew cold, you could journey to the
valleys of the South, where the healing springs are.
And when it grew warm, you could return to the
mountains of the North.

The white man éame. He dug up the bones of our
mother, the earth. He tore her bosom with steel. He
built big trails and put iron horses on them. He
fought you and beat you, and put you in barren
places where a horned toad would die.

Wouvoka, a Paiute, to his
followers in 1889.

Water is a matter of life and death in the Western
United States: Without it farming, fishing, and indus-
try are impossible. For whites, the problem is serious.
But whites at least have the option of settling where
water is available.

The Indians, however, do not. Their destiny is cir-
cumscribed by the boundaries of the reservations al-
lotted them by the Federal Government.

During the 19th century, when the Indians were
rounded up and confined by the U.S. Army, water was
not a major issue. There wasn’t much of it, but it was
sufficient for the population at hand.

William Veeder is a water conservation and utilization special-
ist in the Bureau of Indian Affairs. His article does not purport
to reflect the policies of the Interior or Justice Departments
respecting the National Water Commission report.
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By the turn of the century; the demands of white
settlers began to outstrip the supply. The Federal
Government became involved in irrigation and recla-
mation, and water rights wete fiercely contested.

The course of this struggle as it affected Indians
was shaped by two landmark events: passage of the
Reclamation Act of 1902, and promulgation of the
Winters Doctrine in 1908. Together, they plunged the
Department of the Interior into a conflict of interest
from which it has yet to extricate itself. And the
American Indian has been the loser.

The Reclamation Act authorized the Secretary of
the Interior to locate, construct, operate, and maintain
works for the storage, diversion, and development of
waters for the reclamation of arid and semiarid lands
in the Western States. That mandate involves such
things as irrigation, municipal and industrial water
supply, hydroelectric power generation and transmis-
sion, flood control, fish and wildlife enhancement, and
outdoor recreation. Behind it stands a powerful array
of political and financial interests whose fortunes de-
pend on Western development. Those who oppose
projects undertaken by the Bureau of Reclamation
face nearly hopeless odds.

The landmark Winters decision resulted from a case
concerning the Fort Belknap Indians in Montana. The
Fort Belknap Reservation is the meager residue of a
vast area once guaranteed to the Indians by the 1855
Treaty with the Blackfeet. By an agreement in 1888
the Indians were limited to a small semiarid acreage
uninhabitable without irrigation. Its northern bound-
ary was the center of the Milk River.

In 1889 water was diverted from the river to irri-
gate reservation land. Upstream from the Indian di-
version, non-Indians constructed dams, water diver-
sions, and other structures preventing the river from
flowing downstream to the Indian irrigation project.

The Government obtained an injunction restraining
the non-Indian diversion and the injunction was even-
tually upheld by the Supreme Court. The Ninth Cir-
cuit Court of Appeals declared:

in conclusion, we are of the opinion that the court

below did not err in holding that “when the Indians

made the treaty granting rights to the United States,
they reserved the right to use the waters of the Milk

River” at least to the extent reasonably necessary to

irrigate their lands.

The right so reserved continues to exist against the

United States and its grantees [non-Indians], as

well as against the state and its grantees.
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There are two important points in this decision.
One is that the Indians’ title to the land included the
use of water upon it. The other is that it was the
Indians who granted title to the United States, and not
the reverse. Therefore, any assets not specifically
granted by treaty to the United States were reserved
by the Indians for themselves.

Here lie the origins of the conflict of interest within
the Department of the Interior. As Trustee for the
Indians, the Department is charged with protecting
their land and water rights as outlined in Winters. As
the agency responsible for administering the Reclama-
tion Act, the Department makes countless decisions
respecting the allocation of water “in the national
interest”—i.e., on behalf of non-Indians. As President
Nixon said in a 1970 message to Congress: “No self-
respecting law firm” would purport to represent the
Western Indians and the Federal agencies within the
Interior Department which are the deadliest enemies
of the Indians.

This conflict extends_to the Justice Department,
where the Attorney General is required to render
opinions for the Secretary of the Interior and to
accept or reject proposals within the Government to
institute litigation on behalf of Indians.

The ambivalence created by the conflict of interest
continues to the present day. The President has pro-
posed creation of a Trust Counsel Authority, which
would independently represent the Indians in ques-
tions of land and water rights. That would represent a
great advance.

The National Water Commission, however, has re-
cently released a report entitled Water Policies for the
Future. 1f the recommendations of this report became
the policy of the Federal Government, the Trust Coun-
sel Authority would have little left to protect.

The National Water Commission’s report is an at-
tempt to justify and apologize for past, present, and
contemplated seizures of Indian water rights for non-
Indian projects and purposes. Past violations are ex-
cused on the grounds of the violators’ alleged igno-
rance of the law; projected seizures are justified by
expediency.

For all practical purposes, the substance of the
National Water Commission Indian Water Policy
comes down to this: Indian tribes and nations will be
deprived of their Winters Doctrine rights to the use of
water to the extent that those rights were not fully
exercised by 1963. Instead, the use of water to which
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Indians are entitled will be made available for the
benefit of Federal and other non-Indian projects.

Actually, the Water Commission’s report does noth-
ing more than ratify existing and historical policies
sharply limiting Indians in the exercise of their Win-
ters Doctrine rights. The report claims “some exten-
uating circumstances” for the past seizures of Indian
water rights. One such circumstance, according to the
report, was that no one knew the nature, measure, or
extent of Indian rights for a period of 50 years before
1963. .

In 1908, the Supreme Court Winters decision de-
clared that non-Indians could not deprive Indians of
the water required to make habitable their lands
which were “arid” and. which “without irrigation,
were practically valueless.” However, declares the re-
port, “Following Winters, more than 50 years elapsed
before the Supreme Court again discussed significant
aspects of Indian water rights . . . The full reach of
the Winters case was not readily apparent” from 1908
to 1963 when Arizona v. California was decided.
Hence, the report claims, expropriations of Indian
water rights for non-Indian purposes were, and still
are, legally justified.

Such, an assertion is patently false. Worse, the re-
port makes far-reaching and drastic recommendations
based on that assertion, which would irreparably dam-
age Western tribes and Indian people for all time.

Much is in the record to dispute the Commission’s
view. Briefly, the Winters decision itself is explicit
enough on its face. It recognized that the Indian
reservation involved in the case would require water
to meet the requirements of its inhabitants.
‘Outstanding authorities on the law of Western water
rights reviewed in detail the concepts of Winters and
another 1908 case, Conrad Investment Co. v. United
States. Those authorities are still widely read and
cited, and they belie the contention that the full im-
port of Winters was not known or comprehended until
1963.

In 1913, Congress undertook an in-depth investiga-
tion of efforts on the part of Interior officials and
others to limit the Winters Doctrine rights of the
Yakima Indians. Opponents of the investigation then
fully understood that Winters blocked their path.

Since 1908, the Federal courts have sustained Win-
ters repeatedly.! They have specifically referred to the

! Skeem v. United States (1921), United States v. Powers
(1939), and United States v. Ahtanum (1956).
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right of Indians to expand their water uses to meet
increased future demands.

In 1960 the Special Master in Arizona v. California
again reviewed the unbroken line of decisions apply-
ing Winters and again concluded that Indians had
rights to meet their present and future water réquire-
ments. In 1963 the Supreme Court agreed.

Violation of the Winters Doctrine, particularly un-
der the Reclamation Act, has been a consistent de
facto policy of the Federal Government, largely di-
rected at “Indian water rights not yet utilized.” The
projects built have been primarily, if not exclusively,
for the benefit of non-Indians. It is unworthy to repre-
sent that these invasions of Indian rights were not
intentional. Yet the report contends, “It cannot be
persuasively argued that in every development since
1908 investors have had adequate notice of the supe-
rior Indian water rights merely because of the deci-
sion in the Winters case.” This assertion casts doubt
on the integrity of the whole report.

Indian tribes and nations throughout the Western
United States have suffered from the seizure of their
water rights “not yet utilized.” Those rights exist on
over-committed river systems of no small importance.
They include the Colorado, San Juan, and Rio Grande
river systems; the Truckee River (Pyramid Lake), the
San Luis Rey, and the Salt River-Gila River central
Arizona areas. Critical water shortages also exist for
reservations on the Columbia River system and the
Missouri system.

The beneficiaries of these projects are hardly insig-
nificant either. They include such giants as the Metro-
politan Water District of Southern California, serving
Los Angeles and San Diego, and the cities of Albu-
querque and Phoenix with their surrounding agricul-
tural empires.

The report actually recommends rewards for those
who have invaded the Indian rights to these streams.
1f the Indians are allowed to reclaim their rights and
funds are appropriated to that end, the report recom-
mends:

1) “(that) the United States provide a substitute
supply for the non-Indian user” or

2) if a substitute is not available, compensation to
non-Indians for the “impairment of existing values,
unless the non-Indian users had notice of the Indian
water rights at the time they commenced the develop-
ment and had reason to believe that the water supply
would be inadequate to serve both Indian and non-
Indian uses.”
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The first alternative is clearly untenable. Subdtitute
supplies for those who have invaded Indian rights
simply are not available. For example, raiding the
Columbia River, a frequently suggested alternative,
would wreak havoc on.that basin similar to the ecolog-
ical debacle that has befallen the Colorado. Hence it is
necessary to examine the second alternative—compen-
sation out of the Federal treasury.

In the harsh environment of the arid and semiarid
West, a harsh principle of law applies: First in time is
first in right. That doctrine does not contemplate that
an appropriator of water rights junior in time will be
paid off if he inadvertently or otherwise invades the
rights of a senior appropriator. If the junior claimant
unwisely invests his fortune on an inferior right, he
loses and even risks bankruptcy. The subsidy recom-
mended by the report indeed would be an innovation
in jurisprudence.

The assertion that non-Indian invaders were simply
ignorant of Indian rights is spurious anyway. In the
Colorado River basin, the Rio Grande, and many
other areas, the non-Indian users unquestionably had
notice of Indian rights. That is particularly evident in
the case of projects built by the Bureau of Reclama-
tion. Reclamation engineers, their lawyers, and admin-
istrators were fully aware that their projects invaded
Indian rights.

The shortage of water is no new phenomenon
either. The short supply in the Colorado stream system
has been well known since the drought years of the
1930s, if not before. Yet it was subsequent to that
time that most of the invasions of Indian rights have
occurred.

The amounts that would be needed present another
consideration. It is obvious that the prospect of fi-
nancing Indian development out of the Federal treas-
ury while, at the same time, paying for invaded In-
dian rights presents an intolerable financial burden. It
is not unreasonable to assume that the Indians would
be the party shortchanged.

The National Water Commission’s report also pro-
poses that the United States “offer to acquire unused
Indian water rights.in fully appropriated streams, that
is, in streams all of whose waters are being put to
beneficial use.” Sale of their water rights would doom
the tribes to extinction. For the United States—their
legal trustee—to urge such a course is incredible.

No self-respecting law firm would suggest that its
client do any such thing. In the past, leasing arrange-
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ments have either proved satisfactory or at least af-
forded some future options; outright sale of water
would complete the process begun by the “sale” of
Manhattan.

If the Indians were to use the water to which they
are legally entitled, says the report, “impairment of
enormous capital investments . . . would result. . . .
Billions of dollars have been invested . .. . benefiting
non-Indians but using water in which the Indians
have a priority of right.”

As the report observes, much of the money for
projects invading Indian rights has been spent under
the direction of the Secretary of the Interior—the
Indians’ principal trustee. Other invaders can hardly
be blamed then, the report maintains: “The Federal
Government led the way in_developing the West for
non-Indian beneficiaries, and if private investors and
state and local governments followed, the protection
afforded Federal beneficiaries should be accorded to
others.”
.

Never mind that the Federal decision-making proc-
ess was largely influenced in the first place by those
same investors, organized into various pressure groups
and lobbies.

Questions of compensation and legal right will be
moot if environmental considerations do not receive
more attention. The overappropriation of water in
Western streams is a catastrophe that strikes at the
future welfare of the whole Nation. The Indian people
will be only the first victims.

Common sense dictates that the continued over-
building of the Colorado, for example, is a matter
requiring immediate action. We are already spending
millions of dollars to correct damage to that river,
whose salt content created an international conflict
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with Mexico. In the valleys of the Salt River and the
Gila, the Nation should move to correct the destruc-
tion of its own economic base, rather than contemplat-
ing further violation of Indian rights.

Regarding the report’s primary recommendations
concerning “Indian water rights not yet utilized”—by
far the most important phase of the report—a general
conclusion is unavoidable: The National Water Com-
mission would limit the Indians to their very meager
present-day use of water. Indians would be left with-
out the means for future economic development. The
resulting dead-end would mean the destruction of In.
dian tribes as distinct people.

Other recommendations buttress that conclusion.
The report suceesis that “existing” uses be quantified
and recorded for purposes of notice. Yet by far the
mosl important rights for which notice is mandatory.
if they are to be preserved. are the “Indian water
rights not yet utilized.”

All reservations have sufficient information to deter-
mine present and future water requirements. Limiting
notice to “existing” uses. without notice of claimed
but “not vet utilized” rights. is an invitation to asser-
tions that the “existing” uses constitute the maximum
claim. Moreover, any recording of rights should in-
clude the specific assertion that such recording does
not submit them to State jurisdiction.

In light of the legal and ecological disasters al-
ready under construction by the Government, the re-
port’s after-the-fact recommendations are without
merit. For example, it asks that “a final adjudication”
be made of Indian rights which predate authorization
of conflicting Federal projects. A more effective rem-
edy for the Indians would be immediate action by the
Interior Department halting those projects.

The Report also invites disaster by suggesting that
immunity be waived by .the United States and the
Indian tribes against suit by the States. The States
have historically been responsible for some of the
worst violations of Indian rights, and they are still a
threat.

Again, the report would have the Government vio-
late its obligations as trustee. Instead of using the
courts to preserve and protect Indian rights, the re-
port would have the Government voluntarily open it-
self and the Indians to further legal attack.

The Water Commission’s report sins in omission as
well. The Grand Coulee and Chief Joseph dams use
Colville reservation land and water rights to generate
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huge amounts of electricity. In return, the Colvilles
should receive substantial income in perpetuity from
the sale of electric power. No arrangement of that
nature is recommended by the report.

Numerous non-Indians are monopolizing Colville
water resources under alleged State authority. No
mention is made of that outrage, nor are recommenda-
tions made for the restoration of Indian rights.

What applies to the Colvilles is equally relevant to
the Yakima Nation. the Flathead Indians, the Crows,
the Wind River Indians, and others—as well as tribes
throughout the Southwest.

Separate from the tribal rights which have been the
focus of this analysis are the rights of individual
Indians holding land obtained through the General
Allotment Act of 1887. Seizure of these rights is a
serious problem, but the report refuses to consider
them. Iis efforts to separate rights to off-reservation
sources are superficial and erroneous. Its exclusion of
ground water problems defies nature. It is an elemen-
tary fact of science that surface streams are supported
by eround water. and that ground water is recharged
by surface water. Their separation, one from the
other. is impossible.

But the overwhelming disappointment with the re-
port which must be felt by the Indians and their allies
comes of its total disinterest in preserving Indian
rights.

As legal trustee for the Indian tribes and people,
the United States—acting primarily through the Secre-
tary of the Interior—is obligated to exercise the high-
est dearee of care. skill. and diligence in protecting,
preserving. conserving, and utilizing Indian rights to
the use of water for the sole henefit of the Indians. As
an agency of the trustee United States. the National
Water Commission, when it undertakes to establish a
national water policy, should meet the same high
standards of performance.

The excuses offered for past and continuing viola-
tions of Indian rights; the attempts to limit Indian
tribes to their present meager use of water and to
encroach upon vital “Indian rights not yet utilized”;
the proposals to substitute unavailable water supplies
to non-Indians or foot the bill from the national
Treasury; the other glaring deficiencies mentioned—
all demonstrate a breach of the trustee responsibility.

Indian tribes will have no choice but to reject the
National Water Commission’s report and to call upon
their trustee to do the same.

Legal citations will be provided upon request.
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MENOMINEE RESTORATION

REVERSAL OF TERMINATION IS CRITICAL TO MENOMINEE EXISTENCE

Twelve years ago the Menomi-
nee Indians of Wisconsin became
the principal victims of termina-
tion-—a policy which attempted to
force Indian assimilation by end-
ing tribal status and cutting off
Federal services. It was a disaster
for the Menominees.

The Menominees’ only hope was
that Congress and the administra-
tion would respond to a remark-
able resurgence of tribal unity
and leadership which brought the
tribe together in a desperate drive
for restoration of Federal Indian
protections and services. With lit-
tle national help, the tribe waged
an effective battle for Congres-
sional support of the “Menominee
Restoration Act.” Should the bill
pass, the Menominee people may
yet prevent the loss of their lands.

Menominee restoration had be-
come a crusade with intense In-

Gary Orfield is a guest scholar at the

Brookings Institute, Washington, D.C.
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By Gary Orfield

dian support across the country.
Vine Deloria, the country’s most
prominent Indian author, recently
testified that because of the Me-
nominee experience, “fear of termi-
nation has become almost psycho-
pathic among the Indian people,”
paralyzing proposals for change
and providing bureaucrats with a
“weapon” to threaten tribes into
submission. For 20 years, Deloria
said, the threat has been a “major
stumbling block to Indian prog-
ress.” At a time when some Indian
people have resorted to the drastic
actions involved in the Bureau of
Indian Affairs occupation and the
Wounded Knee incident, Deloria
saw the Menominee bill as a major
test of whether the political sys-
tem can correct abuses of Indian
rights.

The idea of termination grew
out of the drive for economy in
Government after World War II.
In 1953 termination policy be-
came the driving central principle

of Senator Arthur V. Watkins of
Utah, chairman of the Subcom-
mittee on Indian Affairs.

Senator Watkins saw his mis-
sion as “freeing” Indian people
from the bondage of the Federal
bureaucracies. He believed that
Indians “have innate ability just
the same as other people, when
they get stimulated with a little
ambition and a little necessity.”
He saw the Indian people as chil-
dren learning to walk:

You have to do your own walk-

ing. And the only way you can

walk is to use your own limbs.

. . The United States, this
guardian of yours, says . . . you
have now arrived at the point
where you can do it yourselves.

Aren’t you going to honor that

decision?

No one admired the BIA bu-
reaucracy and it was easy for many
Congressmen to accept the theory
that liberating Indian people from
official paternalism would solve
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their problems. Few bothered,
however, to look closely enough at
the realities of tribes’ situation to
find out what this radical shift
would mean. The “Indian prob-
lem” was attributed to weakness
of character and communal econ-
omies rather than to the miserable
economic base and isolation of res-
ervation lands, poor education,
and social, cultural, and govern-
mental disorganization.

The Menominees were a special
termination target for two rea-
sons. First, they were one of only
three tribes requiring virtually no
Federal subsidies—paying for
their own schools, a hospital, and
even the salaries of most BIA em-
ployees. Compared to other tribes,
the Menominees seemed prosper-
ous.

The second reason was that the
Menominees had recently won an
$8.5 million judgment from the
U.S. Court of Claims, which ruled
that the Government had illegally
mismanaged the tribal forest. The
Senate Indian Affairs Subcommit-
tee rejected a Menominee proposal
to use this money for improving
the tribe’s lumber industry and
for per capita payments to tribal
members. Senator Watkins used
his control over the tribe’s funds
to force Menominees to accept ter-
mination.

On June 20, 1953 Senator Wat-
kins went to the Menominee reser-
vation and told a tribal meeting
that Congress had already decided
that the Menominees must be ter-
minated. (He had piloted an un-
noticed resolution on the principle
of termination through Congress
on a unanimous consert proce-
dure in 1953.) Senator Watkins
said he would not release the
tribe’s money until the Indians ac-
cepted termination.
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The small community of terri-
bly poor people was offered a
Hobson’s  choice—either  vote
against termination and receive
no payments or vote in favor and
accept an unknown future. Either
way, Senator Watkins told the
Menominee people, they would be
terminated.

The tribal meeting approved a
resolution for payments and ter-
mination. No one explained what
termination meant. A month later,
after Senator Watkins rejected a
Menominee effort to draft a termi-
nation bill giving the community
a reasonable chance of survival,
the Menominees reversed them-
selves and voted unanimously
against termination. They were
ready to give up the payments.

Congress, however, ignored the
second vote. The first one was
cited often as an expression of the
tribe’s will, and Menominee termi-
nation was enacted in 1954.

As the 1961 deadline for termi-
nation approached, it became in-
creasingly obvious that the appar-
ent prosperity of the Menominees
was an illusion. Tribal funds were
largely exhausted and the tribe
was running a quarter million dol-
lar deficit each year.

The Menominees’ main assets
were a magnificent hardwood for-
est—perhaps the finest east of the
Mississippi—and an aging saw-
mill, which ‘was the main source
of jobs. At the time of termina-
tion, the sawmill had already been
operated for twice its life expect-
ancy, and there was an urgent
need for replacement of the basic
machinery. The plant was obso-
lete, inefficient, and expensive to
operate. BIA mismanagement had
also kept the tribe out of the prof-
itable veneer business and gotten
the Menominees involved in a

money-losing pallet construction
plant.

On closer examination, it
turned out that the only reason
the mill appeared to be a profita-
ble venture was because it was tax
exempt. Removing that exemption
was a basic purpose of the termi-
nation policy. In effect, the Me-
nominees had constructed a com-
munity economy under a tax
umbrella. Termination jerked the
umbrella away.

It has been 12 years since ter-
mination began. The experience
was shattering to many tribal
members. Suddenly, they were no
longer recognized as Indians and
they were denied Indian services.
The tribe ceased to exist as an
organization and its assets were
transferred to a corporation under
non-Indian control.

Menominees found they had to
use their share of the new cor-
poration’s assets—a $3,000 bond
apiece—to purchase the lots for
their homes which they had
earlier held as part of tribal prop-
erty. Their hospital was closed
down, and no doctor was availa-
ble in the new Menominee County
for more than a decade. The State
of Wisconsin even tried to take
away the hunting and fishing
rights guaranteed by treaty, and
Menominees had to carry the case
to the Supreme Court. The tribe
had to meet the full burdens of
local government and to bring all
services and mill operations into
conformity with the State’s de-
manding standards.

The Menominees survived after
termination through massive State
and Federal aid, provided by spe-
cial legislation, and by selling off
some of their lands to white out-
siders. After more than a century
of holding their lands against all
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challenges, the Menominées found
they had to increase the local tax
base to pay the costs of local gov-
ernment. Since termination left
them without any investment capi-
tal or access to Federal Indian
loan programs, there was no op-
tion but to sell some of their as-
sets to non-Indians.

Working in cooperation with
white real estate promoters, Me-
nominee Enterprises subdivided
choice lakeshore land around sev-
eral Menominee lakes and sold the
lots to non-Indians for summer
homes. Menominee people could
rarely afford the cost of the ex-
pensive lake lots and found their
shorelines largely closed to Indi-
ans. In addition, the company en-
tered into an agreement to rent a
central portion of the county to
the State of Wisconsin for a State
park.

Conironting a deteriorating sit-
uation, the Menominee people at
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first spent a great deal of energy
and emotion on mutual recrimina-

tions. The Menominees who
worked for the overburdened cor-
poration found it necessary to
make hard decisions, hurting
other iribal members, in order to
avoid rapid bankruptcy. Other
Menominees, bitterly opposed to
termination, accused the corpora-
tion leaders of collaborating with
the enemy and selling off the
tribe’s inheritance.

The end result of the experi-
ment seemed dismally certain.
After years of struggle and spo-
radic congressional assistance, the
corporation would go bankrupt or
the tribal members would lose
control of their land through sale
of their stock in the company,
once it became legally marketable.
Year by year, the situation be-
came darker.

Then a remarkable thing began
to happen. In the face of disaster,

new tribal leaders appeared and
tribal miembers begah. to join with
them to launch a remarkable drive
to persuade the Federal Govern-
ment to admit that it had made a
mistake and must repair the dam-
age.

The organization began as an
attack on the leadership of Me-
nominee Enterprises, which so
dominated the life of Menominee
County that public opposition was
rare. A few young Menominees,
working with tribal members liv-
ing in Chicago and Milwaukee,
organized DRUMS (Determina-
tion of the Rights and Unity of
Menominee  Shareholders) 1in
early 1970.

The first DRUMS target was re-
form of the tribal corporation. In
the face of severe harassment, the
organization campaigned in favor
of Menominee control of the cor-
poration, retention of tribal lands
and tribal culture, and restoration
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of the tribe. It struggled success-
fully to win seats on the voting
trust that controlled the corpora-
tion and waged an arduous but
unsuccessful proxy fight to take
control of the corporation itself.

The DRUMS protest attracted
national attention when Menomi-
nees organized a 220 mile walk
across Wisconsin, from Menomi-
nee County to the State capital, to
demand reversal of termination.

The dominance of DRUMS in
the Indian community became
clear when the organization deci-
sively won election to control the
voting trust and installed DRUMS
leader Ada Deer as chairman. It
was the first time since termina-
tion that Menominees had united
to assume control of their lands
and to defeat candidates sup-
ported by the First Wisconsin
Trust Co., which voted 42,000
shares of stock held by minors
and incompetents.

In 1971, DRUMS leaders
worked with Governor Patrick J.
Lucey, the Native American

Rights Fund, Senator William
Proxmire, and Representative
David Obey to draft legislation
restoring tribal status. Through
an extraordinary process of expla-
nation and consultation, the Me-
nominees took the ideas offered
them, sharpened their own bill,
and brought virtually all of the
formeérly hostile factions of the
tribe together in a rare show of
unanimity behind the measure.
The bill was endorsed not only by
DRUMS, but also by Menominee
Enterprises, the local government,
énd‘ the traditional tribal chiefs.
After months of working out
agreement on a bill, the Menomi-
nee leaders faced the task of win-
ning support from the State’s
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congressional delegation. An ag-
gressive tribal delegation, spear-
headed by Ada Deer, did an ex-
cellent job of lining up sponsors.
It was too late in the year, how-
ever, for congressional action.

Undaunted, the Menominee lob-
byists set out in 1972 to gain nec-
essary political and administrative
support. Ada Deer, an enthusias-
tic and irresistably committed
spokeswoman, won a general
statement of ‘support in the Re-
publican platform and met with
Representative Lloyd Meeds of
Washington who was working on
Senator Henry M. Jackson’s Pres-
idential campaign. The next year
Representative Meeds would be-
come chairman of the House In-
dian Affairs Subcommittee.

The Menominees even overcame
a bizarre twist of fate when reap-
portionment of the State’s
congressional  districts moved
Menominee County from the dis:
trict of a sympathetic liberal Dem-
ocrat, Representative Obey, to the
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district of a conservative Republi-
can, Harold Froehlich, who owned
a summer home on one of the
Menominee lakes. Since restora-
tion of the Menominee tribe
would be seen by many in Con-
gress as essentially a local issue,
the support of the local Congress-
man was essential to give the bill
a reasonable chance. Representa-
tive Froehlich wavered on the is-
sue but eventually agreed to sup-
port a somewhat modified restora-
tion bill. House consideration
began in earnest.

The struggle for restoration
reached its first milestone when
Chairman Meeds convened the
House Indian Affairs Committee
in Keshena, Wis. on May 25, 1973
for two days of hearings. Aside
from Senator Watkins’ brief and
crucial visit in 1953, the Menomi-
nees had always had to go to
Washington to meet the people
who would decide their fate. Now,
for the first time, a congressional
committee held an official hearing
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in a room packed with spectators,
reporters, and television lights.

Ada Deer came forward with
dramatic testimony. It had been,
she said, almost 20 years since
Senator Watkins had come to
force termination on the tribe.
The result was “a gigantic and
revolutionary forced change in

the traditional Menominee way of
life.”

The terrible economic reverses
that resulted gave Menominse
County the State’s highest rate of
joblessness. Unemployment was
more than five times the State av-
erage. Two families in every five
earned less than $3,000 a year;
per capita earnings were the low-
est in the State. By 1968 the small
pre-termination welfare rolls had
mushroomed to the point where
almost half of the county popula-
tion was on welfare. This situation
persisted in spite of the expendi-
ture of more than $21 million in
special State, Federal, and poverty
program assistance.

Worst of all, said Ms. Deer, the
entire policy was foredoomed to
failure because of its basic incom-
patibility with Menominee values:

We are expected to give up our
Indianness and adopt a way of
life none of us want.

Congress decided unilaterally to
end its treaty obligations to-
ward us, and attempted to
thrust us unprepared and unin-
formed into a way of life com-
pletely unacceptable to us. The
effects of this transition have
been tragic and disastrous.

Our community has been physi-
cally divided by the sale of our
heartland to non-Indians. More-
over, the Menominee cannot es-
cape forever the destructive
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psychological effects of living in
destitution.

The Menominee community was
represented at the hearings by a
full complement of its internal
leadership. Tribal leaders from
the time termination was first pro-
posed appeared to explain the cir-
cumstances of the original deci-
sions. Young college graduates
presented their evidence. A very
old man, speaking in Menominee,
came forward to pray for the com-
mittee to the Great Spirit and to
ask angrily why they hadn’t done
anything yet. Tribal bureaucrats
endorsed the legislation their for-
mer antagonists had formulated.
Even the young leader of the local
American  Indian  Movement
(AIM) appeared to express his
group’s support.

The major opposing testimony
came from two representatives of
associations of white landowners
on the Menominee lakes. The land-
owners were basically opposed to
restoration. They criticized the
services provided by the Menomi-
nees and advocated takeover of
the local government by an ad-
joining, predominantly  white
county.

In response, tribal leaders and
county officials pointed out that
once the Menominees were re-
stored to eligibility for Federal
services, Federal aid would exceed
the total current local budget.
Thus, even though the tax base
would be reduced, taxes for
county residents would probably
decline significantly. Even if the
Menominees wished to get revenge
on the white land holders, State
law sets ceilingg on local property
taxes and high rates would hurt
not only whites but also Menomi-
nees who chose to retain private

ownership of the real estate they
had purchased.

Underlying the white concerns
was racial tension that had been
increasing between Menominees
and whites since termination. For
example, termination forced Me-
nominees to rely much more on the
local school district for education.
The district had such a poor rec-
ord in responding to Menominee
needs that it was cited by the De-
partment of Health, Education,
and Welfare for civil rights viola-
tions, and faced the danger of los-
ing Federal funds.

On the reservation a vast gulf
exists between white homeowners,
who think of the area as merely
recreational, and the Indians, who
bitterly resent their presence. The
situation is likely to worsen drasti-
cally if the Indian people lose
their remaining assets. If tribal
government is restored, further
land sales will surely cease, but
there has been no suggestion of
retaliation against existing white
owners.

In eloquent testimony at the
Keshena hearing, anthropologist
Nancy Lurie warned, “If con-
gress fails to restore the rights of
the Menominee tribe, it will have
killed another people, scattering
the Menominees on the welfare
rolls of various urban and rural
communities.”

The Menominee restoration bill
enjoyed impressive support. The
Wisconsin congressional delega-
tion was united in its favor. In sub-
mitting the bill, Senator William
Proxmire recalled that termination
had failed to achieve the desired
objectives and had been an ex-
tremely costly mistake.

“Since 1961,” he said, “the
Federal Government has spent

39




ov;:‘r_ $12 million and the State of
Wisconsin over $7 million to keep
Menominee County functioning. It
has cost the American taxpayer
over $19 million to support a
tribe that before termination was
able to pay for its own support.”

Senator Gaylord Nelson said
termination “has not worked and
will not .work.” He quoted a BIA
report showing that the tribe’s per
capita income was less than a
third of the State average and that
there was a 75 percent high
school dropout rate.

Pointing out that President
Nixon had condemned the termi-
ngtion policy as “morally and le-
gally unacceptable,” Senator Nel-
son argued that it “would be
indefensible to admit that Con-
gress erred in its policy of termi-
nation and then not to rectify the
error by reversing termination.”

Representative Froehlich called
termination “a misconceived and
tragic experiment” which has led
to: “disorientation, disunity, and
déspair in the tribe.” Quoting an-
other BIA report, he said: “Un-
less relief is made immediately
available . . . MEI (Menominee
Enterprises, Inc.) will no longer
be economically viable and Me-
nominee County will go under.”

V{’h,en it was introduced, the
bill enjoyed a rare ideological
cross section of support. Seldom
does any piece of social legislation
see joint sponsorship from liberal
activist Bella Abzug of New York
and staunch conservative Edward
Derwinski of Illinois. Representa-
tive Obey points to the months of
discussions which produced the
broad consensus.

Before the Washington hearings
of the House Indian Affairs Sub-
committee, held June 28, 1973, the
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major obstacle was lack of admin-
istration support. Ada Deer had
been lobbying the White House
and the Department of the Inte-
rior for months. She was deeply
frustrated by what she saw as bu-
reaucratic temporizing and subor-
dination of concern to the budget-
ary constraints of the administra-
tion.

Finally she and one of her sum-
mer aides, a Menominee nun, pen-
etrated the highest reaches of the
White House. They asked and re-
ceived help from one of the most
powerful figures in the adminis-
tration, Melvin Laird. Although
Mr. Laird has never been consid-
ered a political liberal on social
policy, he has long been a Me-
nominee hero. As the tribe’s local
Congressman, he fought hard
against termination, recognizing
earlier than most Wisconsin politi-
cal leaders that it promised disas-
ter. Later, he had used his influ-
ence as a House Republican
leader to help pass special legisla-
tion in 1966, staving off Menomi-
nee bankruptcy for several years.

When he heard that Menominee
representatives wanted to talk
with him, Mr. Laird rapidly
cleared some time on his schedule.
He listened sympathetically and
assured the Indian women of his
deep concern.

Later, when Ada Deer met with

the Office of Management and

Budget officials who had to ap-
prove the Government’s position
on the bill, they were well aware
of Mr. Laird’s interest. Soon the
word came down that the Interior
Department would testify on be-
half of the legislation. The De-
partment’s statement noted that
“there are few, if any, who will
argue that termination was not a
disaster for the Menominee peo-

ple.” It was one of those rare oc-
casions when a bureaucracy
openly admitted its own mistake.

In Congress this year the Meno-
minees faced a hopeful situation.
For the first time in memory, both
the Senate and House Indian
Affairs subcommittees had chair-
men who are both active and
committed fo substantial change
in Indian conditions. But Indian
legislation hardly ranks at the top
of Congressional priorities. If suc-
cess comes, it will be the result of
assistance from members of Con-
gress who haven’t yet even heard

,of the tribe.

The most serious barriers to
quick action are the amendments
supported by local white property
owners, some Wisconsin officials,
and the Interior Department. The
property owners back a two-year
delay supported by Congressman
Froehlich. Some Wisconsin offi-
cials want Congress to empower
the Wisconsin legislature to abol-
ish Menominee County, something
it could not otherwise do without
approval of a referendum of
county residents. The Interior .De-
partment wants to reclaim sweep-
ing control over Menominee af-
fairs as the price for restoration
of Federal trust status and Fed-
eral programs. The tribal spokes-
men resist all of these changes—
especially the delay.

The Menominee tribe, with
fewer people and far less re-
sources than the typical small
town, accomplished a great deal
in unifying behind restoration
legislation and bringing it to en-
actment. Passage of the Menomi-
nee restoration act will not only
save a tribe, but send a powerful
signal to Indian people -across the
country that a terrible period of
threat is over.
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INDIANS AND THE MEDIA:
A PANEL DISCUSSION

INDIANS USE A NEW WEAPON IN THEI};{ FIGHT FOR SELF-DETERMINATION

RICHARD LACOURSE: We want to explore the
world of communications and the approximately one
million Indian people who live in the United States
today. And we have people with us who are working
in different areas: in film, in television, in radio, and
in print news.

Mr. Kim Hodgson is the director of the only Indian-
operated radio station in America, which is Ramah
Navajo radio in Ramah, New Mexico. Gus Palmer,
Jr., is a member of the Kiowa Tribe of Oklahoma, a
student at Oklahoma University now completing the
first film on Indian art. Gary Dejarnais is the direc-
tor of the Community Film Workshop in Santa Fe,
New Mexico, a member of the Yakima tribe of Wash-
ington State now completing a television series auth-
ored by the noted Indian writer, Vine Deloria, Jr.
Miss Susan Shawn, a Cheyenne-Creek from Oklahoma,
is a coordinator of an Indian program in New York
City entitled “Seeing Red,” which is one of the newer
radio shows on the East Coast. Coproducer of that
show, also on our panel, is Frank Harjo, a member of

the Oklahoma Creek Tribe.

My name is Richard LaCourse. I'm a member of the
Yakima tribe from Washington State, and I am news
director of the American Indian Press Association
News Service. I'd like each of us to give a brief
description of the efforts that we’re now involved in.

KIM HODGSON: In 1970 the Ramah Navajo people
established what I believe was the first Indian-con-
trolled secondary school. The public school in the
village of Ramah, about 43 miles southeast of Gallup,
had been shut down, and the people had been unsuc-
cessful in getting the State to run buses across county
lines and back down the dirt tracks where many of the
people lived. So it was impossible for most of the kids
to get to school.

The climate was just right at that time to open an
Indian controlled school. It was at the time that Presi-

This article is condensed from the transcript of a panel dis-
cussion held July 6, 1973 in conjunction with the Smithsonian

Institution’s Folklife Festival in Washington, D.C.
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dent Nixon was forming his policy, on paper at least,
of Indians taking control of various aspects of the
reservation, and education was one of the key aspects.
And the Ramah people elected their own school board,
which went to Washington to the Bureau of Indian
Affairs. They said: “We want to run a school. You
give us the money that you would use to educate these
kids in a boarding school, and we’ll run our own
school.” And that essentially is what they did, begin-
ning in 1970.

The Ramah community is about 1,000 square miles.
It contains about 230 to 240 families—maybe 1,500
individuals. The problem of talking to them about the
school—about its importance, what it means to have
an Indian-controlled school, what community control
might mean, what kinds of input they could have, why
the children should go to that school—all this kind of
information is needed to reach the members of the
community. But how?

To reach everybody by automobile or pickup truck
would probably take about three months, and then
you’d have to start all over again. Radio was the
logical answer. Everybody can have a radio receiver
in the home and get this kind of crucial information
about the school. So the Bureau of Indian Affairs and
the Office of Economic Opportunity agreed to fund
construction of the facility and the first year and a
half of operating costs.

I was asked to set up the station from a program-
ming point of view. Curt Schultz, who is chief engi-
neer and station manager, was asked to handle the
technical aspects. Everybody else who works for the
station, and who has worked for the station, with the
exception of people doing purely technical work, has
been local Navajo people from Ramah.

We got the station on the air in April of 1972.
While the impetus came from the need to get informa-
tion about the school to the community, the station
was to serve a much broader function that that. It was
going to serve as a disseminator of information about
all aspects of community life.

The beautiful thing about the station is the extent
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to which the community and the community members
have made it their own. It’s ot at all uncommon for
the people just to walk in and say, “I’ve got something
that I feel is important that I want to talk about,” and
to sit down at a microphone and record for half an
hour or an hour. It always astonishes me how long
people in the Ramah community can talk with no
notes or anything. It fulfills Marshall McLuhan’s the-
ory that orally-based cultures adapt naturally to radio.
It certainly has happened in Ramah, and a broad
variety of topics are covered of interest to the com-
munity.

GUS PALMER: I’ve become a part of a project
with the Cross Cultural Program out of HEW, and
I’ve become involved in film-making. I didn’t have any
kind of formal training in cinematography. I merely
walked about the studios of television stations and
picked up a lot of books and read plays, a number of
different things, and watched a lot of television and
moving pictures.

I started to work for Oklahomans for Indian
Opportunity and the Cross Cultural Program came
across the director’s desk. It listed a number of proj-
ects that would be offered to the Indian people in the
context of education and cultural awareness, and film
making was included. I had written a number of short
stories and the director asked me to submit one of the
short stories and see what the commiitee thought of it
as a possible screenplay.

The committee asked me to develop a shooting
script and then to produce and direct the film. With
the help of the Oklahoma University film department,
I proceeded to do so—though it was not easy and
many hurdles had to be overcome. As a director, I
was a little too tempermental at times. But, of course,
this is a growing process.

I was like an expectant mother. I’ve always thought
about this, and now the nine months have arrived and
we’re ready for delivery. So with a lot of luck and if I
live to end the editing of the film, I think we’ll be
producing quite a beautiful child. It deals with Indian
life, and I tried to get as close to the asthetics and
symbolism as I could because I thought this would tell
the story better than a documentary, where you ex-
plain and you show and tell. I wanted mainly action.

The film is 16-millimeter color with sound, and the
score was written by an Indian. The involvement of
Indian people in the film making, including myself,
has been about 97 percent. So I think its perhaps one
of the first totally Indian-made films.
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GARY DEJARNAIS: 1 was raised on a reservation,
and I can feel again what Gus is feeling. Raised on
the Yakima reservation, in Eastern Washington State,
to become a film maker meant many years in many
different parts of the country, from New York to Los
Anceles to Seattle to wherever you had to go.
Sometimes it meant undergoing a debilitating experi-
ence, accepting another life style alien to you. But for
an Indian to be able to get into films, I think, is an
extremely important thing, and if’s also a growing
thing.

I'm director of the Community Film Workshop in
Santa Fe, New Mexico, the country’s first all-Indian
film company, a nonprofit organization. It was formed
about three years ago, mainly from funds from the
Office of Economic Opportunity to get a training pro-
eram going that would train Indian youth and get
them into television stations and such.

About two years ago we turned the tide and said we
think it’s a dishonest approach to what the Indian
community is looking towards, and what their even-
tual hopes are. So we decided to knock any associa-
tion with the Government and go our own way, to
develop full-fledged film makers, not just for employ-
ment at television stations, but to be able to say, in a
very knowledgable way, in a very artistic way, what
our life has been like, what we hope it will be like,
what our culture was and is, and what it hopes to be.

So, for the last two years weve been going in this
direction. We’ve been bringing in kids from all over
the country. from reservations everywhere, teaching
the basic arts of film-making, then putting it into a
work éxperience, because the Community Film Work-
shop is also a professional film company. We’ve done
a number of films of varying length, of varing kind,
of varying amounts contract-wise. We recently com-
pleted a film for the Department of Labor for a
$50,000 contract.

We are presently doing a television series for Na-
tional Educational Television on a coproduction with
KRMA.-TV, the public television outlet in Denver. It’s
called As Long As the Rivers Run. It’s an all-encom-
passing look at Indian history, economics, present
problems, past problems, and future projections. It’s
written by Vine Deloria, Jr., the Indian lawyer and
author. All down the line, the film is being produced
and worked on by Indians. It’s going to be quite an
exciting series. It will be the first time, I think, most
people in the world will get a really good insight into
what Indians think of their own history and their own
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culture. We'll be tackling such problems as Indian
fishing rights from our point of view.

The money that Community Film Workshop makes
in producing the films is turned around, since we are
a nonprofit organization. It goes to supporting the
students whom we bring in at no cost from across the
country and teach the various film arts. We do send a
few into television who have more of an inclination to
work in that industry. But, by and large, our eventual
goal is to train a cadre of Indian film-makers who will
return to their own tribes and their own reservations
and offer their help to their own people. We are now
beginning to see the embryo of a new era among
American Indians in relation to communications. How
can we better communicate, not only with the non-
Indian population, but more importantly, how can we
better communicate with ourselves?

One of the most difficult things that we as Indians
have to face is communicating within ourselves. Most
everyone is still very leery of anyone who comes in
with a camera, whether you’re Indian or not, which is
understandable, because they have been used so
often. The thing that we try to do is, first, let them
see the script, convincing them who we are and what
our intentions are. Many tribes all over the country
are really in difficult situations, and need some an-
swers to difficult problems that they’re facing. You
just possibly may help them find some answers that
will be meaningful in their lives and help them im-
prove the conditions of their people.

What turns on most of the chairmen and others of
various tribes, is suddenly a latent spark goes off and
says someone is saying something about communicat-
ing with ourselves.

SUSAN SHAWN: I moved from Oklahoma to New
York City to make my fortune as an actress and a
writer. T started writing poetry and Akwesasne Notes
and started publishing.

I began listening to a radio station in New York
called WBAI, owned by the Pacifica Foundation, a
listener-sponsored chain of stations in New York, Los
Angeles, Berkeley, and Houston. It offered such pro-
grams as “the Voice of Greece.” The Jewish Defense
League had a program, and many other groups had
programs there. And, the more I listened, the more I
realized that it was the best station in New York.

1 wondered why there wasn’t anything on Indians.
New York City has 10,000 Indians, for the most part
Iroquois, who are ironworkers. I knew there was an
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Indian audience there, so I went to the station and
they said, “Well, because we don’t know any Indians,
and if you want something, go ahead.” So Frank
Harjo and I started working on a program called
“Seeing Red” that we produce and do about every-
thing for. We go out and do our own interviews, we
write it, we conduct it, we choose our own music, and
I’ll let Frank tell you more about the kinds of pro-
grams we do.

FRANK HARJO: We do a biweekly program. Dur-
ing Wounded Knee we produced news feeds every
day. We basically get a lot of news feeds from the
American Indian Press Association. a news service,
and our own reporting. So a lot of what we do is
news, Although there are a lot of Indians in New
York City, most of our audience is non-Indian and so
a lot of what we have to get across to them is basic
facts, and really simple facts, that they wouldn’t
bother to find out anywhere else.

For instance. while we were down here (in Wash-
ington) covering the occupation of the Bureau of
Indian Affairs building, we would have to give some
kind of background. You go to Wounded Knee, you
have to explain the Fort Laramie Treaty. We basically
do news and cultural programs. We’re in Washington
now covering the Folklife Festival—partly for the
music, and a lot for interviews, not specifically with
Indians in Washington.

RICHARD LACOURSE: I'm from eastern Wash-
ington State, and I have been with the American
Indian Press Association since shortly after it was
founded in 1971. In the United States, more than 300
Indian newspapers are published. More than 50 radio
stations supply either daily, weekly, bi-weekly, or
monthly Indian radio shows for an Indian audience,
generally by the Indian staff.

In 1970 a group of Indian editors, from 18 papers
in the United States, came together out of a self-
defined need. The Indian editors—who were from
North Carolina, Alaska, the Dakotas, and some urban
Indian papers such as Denver—felt that the news
which was available to the Indian public was dis-
torted, inaccurate, and not sufficiently responsible or
comprehensive. They decided to take things in their
own hands and begin to prepare a responsible trans-
mission of news among the Indian people. They
worked from the summer of 1970 to the spring of
1971 to develop financing, primarily from the private
sector, churches and such, and came into Waghington
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to set up a news bureau here.

Indlan editors from around the country, as things
begln“to happen, have the responsibility of opening
communications with other new people in their own
area, the other Indian editors, and Indlan people
working in radio and television in their own area. For
1nstance in the recent march in Gallup, the responsi-
bilities of the local editors there were to keep each
other informed, primarily by telephone, and to assist
eath other in the preparation of larger, more compre-
hensive information for their, for the Indian reading
and listening public. In addition, through the opera-
tion of a news bureau, which operates by mail, this
news is carried on a continuing basis to all the other
Indian publications around the country which cannot
put their own news together. So, what the News Ser-
vice is attempting to do is to get a constant, continu-
ous, responsible flow of information about things
which really matter within the Indian world to Indian
listeners and Indian readers.

The Association itself is in its infancy. Last Novem-
ber, for the very first time, Indian editors from all
over the United States and a number of Indian people
who work in radio and television and the press, the
Alaska Native press, and in Canada got together in
Denver. That effort was, for the first time, to define
what the problems of communications dmong Indian
people are and what the problems of communications
between Indian people are in a society which is no
loniger controlled by them. What kinds of problems do
they have?

I think the central problem, as defined both by
Canadian and American Indian people, is that nobedy
really understands what the special citizenship status
is of Indians. Hence we have a whole lot of ignorance,
a lot of stereotypes, a lot of things which are flatly
called racism. These problems cause the loss of Indian
land and create deep human havoc in Indian families,
resulting in all the psychological and social woes
whlch we know about that Indian people suffer.

So the purpose of communicating is to direct a flow
of information to Indian people and thus attempt to
empower them to make responsible decisions by which
their own futures come back into their own hands.
That’s the basic philosophy of the American Indian
Press Association as defined and written by this group
of Indian editors.

Breviously, I was the only Indian reporter in the
State of Washington, warking for the largest daily
in Seattle. Over a perlod of the two and one-half
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years that I was employed on the Seaitle Post
Intelligencer, 1 constantly locked horns with the edito-
rial board of that ‘paper, which is part of the large
and powerful Hearst Syndicate. Washington State has
37 tribes. But the best that paper was willing to afford
Indians was page 38, sometimes on a Saturday morn-
ing, which is‘a throwaway paper.

Tf you look for Indian news in the majority press,
you find the Indians practically edited out of existence.
The serious concerns, the complex legal entanglements
which ensnarl Indian people are almost never accu-
rately or adequately defined through the media.

So, the Association is an effort finally to use Indian
intelligence and the self-defined responsibilities of ma-
ture Indidn people to define the content of their own
lives, their own issues, and to catch the contour of
what’s happening through Indian eyes, for an Indian
readership, viewership, or listenership.

KIM HODGSON: Could I add a litile bit. We've
been talking about the neéd for Indian people to
communicate to Indian people and I think, for one
reason, the field of communication is one in which a
lot of positions, jobs, are going to open in the future.
We conceive of one of our responsibilities at the
Ramah radio station, even though we are a very
locally oriented station, as being to train people for
media work in the future.

But we’re also very pleased, in a sense, that we have
been able to develop skills in our local people that
have just local significance. The All Indian Pueblo
Council is currently involved in a radio and television
project, and the initial phase of that project is frain-
ing. They have placed a number of young men and
women from the various Pueblos with various newspa-
pers and radio stations in the New Mexico area. I
believe, in fact, that a Zuni Pueblo man is going to be
placed with us and will work with us in the next six
months.

And so the Pueblo people have really caught hold
of this notion of the value of Indian people communi-
cating with Indians. They hope to go to a full radio
and newspaper system within two or three years and
eventually add television. I think that communications
is probably one of the most important industries or
occupations for Indian people in the future.

GUS PALMER: If 1 could ask a question, then,
too—I think that those of us who are in Indian
communications, whatever degree, believe that it’s in
an embryo stage, just about ready to bust out. I would
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kind of like to find out everyone’s opinion about why
this is happening.

SUSAN SHAWN: With more and more Indians
becoming aware—especially (those) here in D.C. who
work through the legislative process—aware of public
opinion and how public opinion can save the water of
a tribe. Possibly public opinion can grant amnesty for
the occupation of the BIA building.

Public opinion can do a number of things and if
you know how to manipulate the media—and manipu-
late has become such a bad word, and one that usually
given to criminals or people on the dark side of the
law—manipulation is, it can be a good thing. If Presi-
dent Nixon knows how to manipulate the media, it’s
(called) using the media to his advantage. I think
Indian people have learned that you have to have a
certain amount of public opinion, you have to go by
some of these Harris polls and awaken people if you
want the real work to be done.

Certainly we’ve seen it in the occupation of the BIA
building and at Wounded Knee—that was brought to
public attention worldwide, something that was in the
dormant stage for years and years. People in Germany
are now aware that there are Indians, that they still
exist.

You know that if there are three people trying to
take the water of the tribe, and you can stir up a
million people and say our water is being stolen, and
you can talk to these three people, then sometimes
those three people can be stopped. That is the way
that this country’s democratic system is supposed to
work, that if the people say “no,” then it’s “no.”

KiM HODGSON: 1 think that there is a more
important reason too, and one that’s more germane to
our situation, and that’s self-determination. The media
have traditionally been in the hands of the dominant
society—almost to the point that it would be difficult
to conceive how you would break in, or how it would
relate to a community like Ramah, for example. The
people began saying, “Wait a miniite, we can educate
ourselves, we can take over this institution.”

When I went there, my notion was: Well I know
how to push buttons and you probably know what you
want to say to each other, so that the kind of help I
would like to give is strictly technical. I'd like to work
on the button pushing aspect, but you have to deter-
mine the content.

I was somewhat taken aback in the first six months
or so to find people saying to me, “Well, we don’t
know anything about it.” It was inconceivable that
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they make programming kinds of decisions. Now,
that’s really changed a great deal. I make almost no
decisions in programming. They’re being made by the
Ramah people in the Ramah community. I just don’t
think that was within the frame of reference five years
ago.

RICHARD LACOURSE: TI’d like to add something
to that. You mentioned that the whole climate of
things has changed a great deal. A lot of people point
to the summer of 1970 with Nixon’s very famous
Indian message. I really find that a difficult question:
Why are Indian people turning to communications?

I do think that Indian people today are not
‘smarter’ than we were 100 years ago. I think that
what we have to say is that there’s a new confidence
and a new desire to speak the truth in a very compre-
hensive fashion, with the confidence that today it will
actually be heard, and that tgkes a demonstrated com-
petence and ability. But the competence and ability
themselves were also there 100 years ago. I think it
has to do with the change of the atmosphere in the
society as a whole.

In 1963, on the eve of the death of John Kennedy,
many Americans were feeling very good. With the
inauguration of a new president in 1960 there seemed
to be a mood around the couniry that perhaps we
weren’t falling apart after all. Here were young beau-
tiful people, many ideas going around the country,
and when, on that afternoon in Dallas, the President
was murdered, something died in everybody. That
sense of hope seemed, in my judgment, to slip away.

Then over a period of a decade we went through
immense social havoc] and 1 think that the most privi-
leged people in America were finally recognized to be
Indians, in that the way America had thought about
herself for 80, 90, 100 years suddenly was completely
gone. We watched through the 1960s the breakup of
society—the emergence of Poles as Poles, the blacks
as blacks, the Mexican Americans as Chicanos or
Spanish-speaking, etc. And the people who have his.
torically resisted America’s self-definition have been
Indian people. And, when that tide went out, we were
left the most privileged creatures here.

We knew who we were. We knew what we could
share with the rest of Americans, and we knew what
we could not share. This gives the Indian communi-
ties, the Indian tribes, perhaps the strongest ace up
their sleeve actually to begin transforming the rest of
society, and communications is a very large way of
doing it.

45




THOUGHTS ON THE INDIAN

DILEMMA

A COMBINATION OF FACTORS HAVE RESTRICTED INDIAN PROGRESS

The average American has a
limited and stereotyped view of
Indians. Americans are more fa-
miliar with the history and cul-
tures of many foreign nations
than with those of their Indian
citizens. The stereotype is evident
and pervasive. The knowledge
available, even where accurate
and of ethnographic
value, is too sparse to reflect the
reality of contemporary Indian
life. Partial appreciation of the
Indian problem-—as much as igno-
rance, apathy, or hostility—has
led to expensive programs that
have failed to produce the results
sought. ’

The major facts are not in dis-
pute. American Indians are the
poorest of the poor—the worst ed-
ucated, clothed, fed, and housed
group in the nation. The Indians’
rates of disease are four to five
times as high as those for white
Americans.  Unemployment is
overwhelming. The lot of the In-

genuine

dian in American society rivals in

Joseph Muskrat, a Cherokee, is director
of the Mountain States regional office of
the U.S. Commission on Civil Rights.
Parts of this article appeared previously
in the National Legal Aid and Defender
Association magazine Briefcase, July
1970.
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By Joseph Muskrat

bitterness and misery that of the
Appalachian white, the migrant
Mexican farm worker, and ghetto
black.

The situation exists despite the
fact that the United States Gov-
ernment, primarily through the
Bureau of Indian Affairs, has
done virtually everything for the
Native American community that
practitioners of foreign aid be-
lieve ideal to promote develop-
ment. Infrastructure development,
health facilities. education, mod-
ern administration—all at a
yearly cost of approximately
$1.250 per Indian served—has
been available for long periods
and in continuous supply. In no
instance of overseas aid has per
capita expenditure from all sources
reached 10 percent of the figure
spent on Indians,

Even where adequate medical
services, food, employment, and
educational facilities are availa-
ble, they have been either inade-
quately used or rejected outright
by Indians.

Men of good will may differ as
to the adequacy of Federal aid to
the Indian, but it appears indis-
putable that the core of the prob-
lem is not economic. Other indices

of the contemporary Indian condi-
tion point elsewhere.

The average suicide rate for In-
dians is 10 times that of whites.
On the Shoshone Bannock Reser-
vation at Fort Hall. Idaho, a Sen-
ate subcommittee learned that sui-
cide rates for teenagers were
perhaps 100 times the national av-
erage.

For the Nation as a whole. the
rate of Indian criminality is
nearly seven times that of the na-
tional average. The Indian rate of
arrest is almost three times that of
blacks and eight times that of
whites. Nonalcohol-related crimes
are six times those of the Nation
as a whole and twice those of the
Nation’s blacks. Arrests for alco-
holism are 12 times those of
blacks. Urban Indian arrests for
alcohol-related crimes are 37 times
those of the Nation’s blacks. The
Indian community is obviously
one under extreme stress.

Indian problems—while eco-
nomic, educational, health-ori-
ented. and occupational on the
surface—are at their root politi-
cal, in the broad sense of the
term. The major consequence of
the wars between Indians and

whites was that the Indians be-
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came a politically castrated and
administered people. That—to-
gether with racism, a total change
in the tribal economy, and the in-
evitable clash of cultures—has re-
sulted in widespread apathy, dis-
trust, and withdrawal, making
developmental  activities  either
meaningless or of high cost and
low effectiveness.

The core of the Indians’ prob-
lem is the inability of their com-
munity to achieve a sense of con-
trol over its own destiny.

Ethnic Identity

Four aspects of the Indian com-
munities appear crucial to an
understanding of contemporary
American Indians.

First. as an ethnic group, there
are no {merican Indians. Unlike
the black community, robbed of
much of its sense of society and
the diversity of culture and lan-
guage it had brought from Africa,
the American Indian commun-
ity—even when defeated and shat-
tered—remained to a large extent
impervious to the penetration of
white society.

To this day, much of the Indian
community has not adopted the
English language nor blended its
folkways into the dominant white
culture. Indians have not found
easy access to the mores and orga-
nizations of the dominant society.
Indians have not only been ex-
cluded but have excluded them-
selves from the dominant culture
of America.

An important consequence of
the strength of the Indian cultural
traditions is the apparent inability
of Indian communities to coalesce
on a national basis in any mean-
ingful form. While a growing
sense of Indianness has arisen re-
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cently, the internal cohesion of In-
dian tribes inhibits a sense of
shared aspirations, dangers, and
“brotherhood” with other Indian
groups.

Tribal Identity

Second, while Indian cultures
are diverse, they nevertheless
share an essential trait of funda-
mental importance: Indians are
tribal people with a distinct world
view. In its simplest terms, this
view holds that man is an integral
part of a world order. His posi-
tion within that world is largely
set. His role is harmonious and
complementary to his fellow men;
the order of nature and the task
of the individual is maintaining
that harmony.

The Indian is not individualis-
tic or competitive. His attitude
and behavior toward individuals
and institutions outside his group
are generally determined by his
concern for preserving the cohe-
sion, identity and autonomy of
his community. His most impor-
tant characteristic is his unyield-

ing determination to maintain the
group and its cultural identity.

basic
cultural conservatism and sense
of self-preservation have been
strengthened by the consequences
of his confrontation with white
society. The early policy of
apartheid—of placing Indians on
reservations—strengthened the de-
termination of the shattered and
decimated populations to cling to
their last remaining point of cul-
tural and political focus.

Ironically, the Indians’

When the Indians were re-
moved to reservations, they were
separated from white America.
There they lived, adjusting to
their new situation only as much
as necessary.

Later, many of the reservations
were broken up. The lands were
settled by whites. The Indians,
whose relationship with whites in
the past had been anything but
pleasant, reacted by withdrawing
from white contact. White contact
posed an external threat, bringing
the Indians even closer together.
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Thus, most Indians today live
in distinctly Indian communities,
speaking their own language and
following their own customs, be-
liefs, and traditions. Even in an
urban setting, when totally sur-
rounded by whites, many have
managed to retain their cultural
identity. The distinctiveness of the
Mohawks in New York was de-
scribed by Edmond Wilson in
Apology to the Iroquois. Tiwa
Pueblos living in the center of El
Paso, Texas have retained their
own language, their religion, and
their traditional way of life.

Much more disastrous than con-
quest were attempts at assimila-
tion, well illustrated by the poli-
cies of allotment and termination.
Under the Allotment Act, lands
previously held by the tribe com-
munally were allotted to Indians
as individuals, The lands not al-
lotted, called ‘‘surplus lands,”
were open to white settlement. The
Indians quickly lost 90 million
acres, or two-thirds of their land
base, to their more avaricious
white neighbors,

The policy of termination, only
recently renounced, resembled al-
lotment. Termination of an Indian
tribe was akin to corporate liqui-
dation. The details of termination
varied but generally involved al-
lotment of communally-held lands
(in tax-exempt status) to the Indi-
ans as individuals (subject to tax-
ation). It included withdrawal of
government services (police, edu-
cation, road construction and
maintenance, health services, etc.)
and the abolition of tribal govern-
ment by Federal fiat.

Few, if any, Indian tribes had
an economic base sufficient to sup-
port the group, and they soon lost
what little they had. The Menomi-
nee tribe of Wisconsin, once one
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of the wealthiest tribes in the
country, underwent termination.
Today the tribe is bankrupt and
its land is rapidly being dissi-
pated. As a result, it is embarked
on a desperate drive to have the
Government restore its tribal sta-
tus.

The Effects of Defeat

A third factor affecting Indian
self-determination has been the ef-
fects of defeat. The attempt to ex-
tinguish the American Indian
tribes has never been documented
in its political context. Briefly
told, the tribes were pushed ever
westward by the advancing white
settlers, Sporadic attempts at re-
sistance or reconquest were sav-
agely put down.

Even when treaties had been
negotiated and the tribes were liv-
ing in peace on the lands pro-
vided them, the treaties were vio-
lated and the Indians were forced
to move or be massacred. Such
notable and widely-acclaimed laws
as the Homestead Act brought de-
struction to the Indian commun-
ity. The Western saying that “the
only good Indian is a dead In-
dian” was a crude but accurate
summary of an unofficial policy of
genocide.

Engagements with white society
proved disastrous to the Indians.
Not only were hundreds of thou-
sands of people killed outright,
but whole communities of once-
proud hunter-warriors were re-
duced to diseased, starving pitia-
ble refugees. The Indian commun-
ity was shattered both militarily
and politically.

As American anthropologists
began a generation later to study
the American Indian communities,
they found essentially no political
structure. The American Indians,

quite simply, had lost their ability
to govern themselves, to influence
their destiny, and to protect their
land and persons.

Understandably, the Indians
have developed a deep sense of
injustice and fear of the white
community. So widespread were
the examples of white duplicity
and hostility that virtnally every
Indian personally knew of at least
one encounter that would lead him
to distrust and fear whites. no
matter how benign their motives
appeared to be.

Bureaucracy Takes Over

After the Indian Wars, military
occupation was replaced with ci-
vilian administration by the Bu-
reau of Indian Affairs, the oldest
civiian bureau in the Federal
government. The physical condi-
tion of the Indian communities
varied considerably in terms of
access to outside assistance. con-
tact with whites, cohesion, stand-
ard of living, and the like. Despite
the diversity of the Indians’ phys-
ical conditions, they shared one
political reality: they did not con-
trol their own affairs or set the
course of their future.

The assumption that the Indi-
ans were incapable of managing
their own affairs created a de-
pendency syndrome that hastencd
the rapid disintegration of their
remaining indigenous institutions,
Like the refugee people in other
parts of the world, the Indians
came to exhibit the listlessness
and lack of purpose now com-
monly associated with them. This
circumstance, compounded by the
three factors previously men-
tioned, explains the failure of
many Indians to respond even
passively to efforts made on their
behalf by non-Indians, or to or-
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ganize ‘themselves eflectively to
deal w1th their needs and aspira-
tions. )

In the light of the foregoing, it
is apparent that a central question
faces Indians. "Héw ¢ar_Indians
orgamze to gain the necessary
internal cohesion, resources, “and
capabilities in order to create a

et e
satisfactory position within Amer-

et
ican society?

b

Some Practical Aspects

The Bureau of Indian Affairs,
as the principal agency dealing
with Indians, is usually singled
out' as Lhe primary cause of the
Indian condmon The BIA, how-
ever, is only partially to blame. In
the Department of the Interior, it
competes with more influential
agencies such as the Bureau of
Reclamation—and it loses. In the
larger p011t1ca1 arena, it is caught
between: recurring Govemment
economy drives and Indians who
demand increases in funds.

The tribal governments find
themselves completely dependent
on Ethe Federal Government in
general, and the BIA in particu-
lar, for funds and management. If
the tribes complain too much, they
foresee the withdrawal of those
funds and services. If they are too
successful in  self-development,
they foresee reduced funding be-
fore they can afford it. These con-
ditions result in strong resistance
and fear, of change.

The national Indian organiza-
tions, and organizations formed
for' the benefit of Indians, have
achieved only spotty results.
Organizations of tribal govern-
ments are inherer}'tly conservative
for the reasons mentioned.
Organizations staffed and run by
whites often fall into paternalism,
doing the planning and implemen-

-
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tation of programs for Indians
rather than allowing the Indians
to do it themselves. Indian youth
organizations hold the most prom-
ise but are often bogged down by
entanglements with the law as a
result of their confrontation poli-
tics.

The Office of Economic Oppor-
tunity has funded perhaps a dozen
legal services programs for Indi-
ans. These have had some de-
gree of success, depending on the
philosophy and ability of the pro-
gram’s director. The California
program, for example, was suc-
cessful in pointing out many
abuses of Indian rights by the
State and the BIA. The Navajo
program, on the other hand, has
involved itself deeply in tribal pol-
itics and was ordered off the re-
servation by the tribal govern-
ment. A lawsuit resulted in the
program’s return, but the fight
continued, at the expense of funds
and abilities needed for more con-
structive purposes.

The American Friends Service
Committee has done much in In-
dian affairs and is one of the
more successful organizations, but
its efforts have been only on a
local and ad hoc basis.

Unfortunately, few effective In-
dian advocates exist on a national
scale. The Federal Government
annually appropriates almost one-
half billion dollars for BIA pro-
grams, yet no Indian or Indian
representative testifies before the
budget committees in Congress!

Increased awareness and pride
are two indisputable prerequisites
to change. The apathy and hope-
lessness of a decade ago has given
way to the advocate in the Brooks
Brothers suit and the militant, gun
in hand, at Wounded Knee, S.
Dak. Advocacy can take many

forms, and while many Indian
people condemned the events at
Wounded Knee, support of the
militants” goals was almost univer-

sal.

The new Indian attack has been
on two levels: the administration
of tribal affairs by the Federal
Government has been severely
criticized as underfunded and
poorly run. Indian people are de-
manding a larger voice in the con-
trol and management of govern-
mental services. At the same time,
more criticism of tribal govern-
ments has surfaced. Although In-
dian people had governed them-
selves effectively for thousands of
years before the coming of whites,
after their conquest the tribes
were compelled to adopt a system
of government convenient to their
conquerors and not themselves.

The Wheeler-Howard (Indian
Reorganization) Act of 1935 was
an attempt to bring a uniform
(and acceptable) form of govern-
ment to most tribes. Tribal chair-
men and councils replaced heredi-
tary chiefs and elders. Like many
colonized nations of the world, In-
dian governmerts copied the bu-
reaucracy of their colonizers.
With some notable exceptions, the
inefficiency and promotion of self-
interest on the part of tribal gov-
ernments matches or exceeds that
of the BIA and other Federal
agencies dealing with tribes.

The direction of Indian activ-
ism has been set and the first fee-
ble steps have been taken. The
outcome is far too uncertain to
predict. One point, however, is
certain: Indian people will never
suffer in the future from the- sense
of inner helplessness which has
plagued them since their subjuga-
tion.

CIVIL RIGHTS DIGEST




THE FEDERAL
EXEGUTIVE BRANGH
AND THE

FIRST AMERICANS:

A Trustee’s Report
By Bradley H. Patterson, Jr.

The Federal executive branch is a trustee in two
senses: for reservation Indians, the title to whose land
and natural resources is held by the United States in
trust for their future; and vis-a-vis the American people
as a whole, to whom the President is responsible for
faithful execution of the laws.

Both constituencies have the right to expect an ac-
counting: Indian people specifically because they are
the direct beneficiaries; and American people generally
because of their own growing awareness of and sym-
pathy for Indian concerns, and because they are pro-
viding the $1.45 billion in appropriated funds which
the Federal executive branch is expending on Indian
affairs during the current fiscal year.

The temptation to be only critical of the Govern-
ment’s handling of Native American affairs is strong. It
was just 218 years ago this month that the proclama-
tion offering bounties for the scalping of Indians by
colonists issued from Boston’s Council Chamber. Down
the years since, the examples of perfidy, oppression,
and neglect have been a stain on our history.

The sordid past is there. The pertinent question now,
however, is: What are we doing about it ? Are we
only perpetuating the wrongs or are we acling to set
them right?

The answer is that we are acting to set them right,
but these actions tend to be lost sight of amid the

Bradley Patterson is executive assistant to Leonard
Garment, Counsel to the President. His article was sub-
mitted to state the administration’s position on Indian
affairs.
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criticism impelled by a sensitivity to the earlier dec
ades. Especially current is the proposition: “What-
ever it is you’re doing, it is not enough.” To judge
that proposition fairly, however, one must first ask:
What are we doing?

The past is heavy with liabilities; the present still
has many. But as a straight matter of fact, what is in
the “Assets” column—especially since January, 1969?

Budget

The Bureau of Indian Affairs’ budget for fiscal year
1969 was $261.3 million. Just recently the President
signed the Department of the Interior’s Appropriations
Act. The comparable figure was $562.1 million—a
224 percent increase in five years.

The budget for the Department of Health, Education,
and Welfare’s Indian Health Service was $112.5 mil-
lion in FY 1969; in FY 1974 it is estimated to be
$218 million.

OEOQ’s Indian Community Action program has been
transferred to HEW with a $9.7 million increase re-
quested in FY 1974 over FY 1973, boosting the total
program to $32.1 million.

The Economic Development Administration in the
Department of Commerce began its Indian development
work in I'Y 1966 with a program level of $4.1 million.
In FY 1969 that program was $17.4 million, and in
FY 1973 it totalled $35.7 million.

Program

What has been done with that money? Here are
some samples:

BiA—Ten years ago, there was scholarship money
for less than 1,000 Indian college students. In the
1972-73 school year, nearly 14,000 Indian students
will receive higher education grants from BIA. A few
years back there was not a single Indian lawyer in
all of New Mexico and Arizona. Today there are over
100 Indian students enrolled in more than 40 law
schools throughout the United States—and similar
increases are taking place in other professional fields.

Five hundred students are now attending the South-
west Indian Polytechnic Institute which opened in 1971
at its new 164-acre campus in Albuquerque. One hun-
dred seventy high school and 112 post-secondary stu-
dents are now studying at the Institute of American
Indian Arts at Santa Fe, which began only ten years
ago. With help ($3.9 million so far) from several
Federal agencies, major contributions from the Navajo
tribe itself, and an all-Indian Board of Regents, the
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Navajo Community College has just opened its new
campus at Tsaile, Ariz.

Secretary Morton reported last March that 8,000
jobs have been opened up through BIA efforts and
that there are 475 new Indian-owned enterprises.

INDIAN HEALTH—Since 1969 a new $7 million Indian
hospital has been built at Phoenix, a second is under
construction at Tuba City, planning for a third at Zuni
is completed, and $1.2 million is being spent on plan-
ning for ten more. In addition, five health centers and
two health stations have been constructed. Sixteen
tribal organizations are now under coniract to man
and manage their own health programs, as called for
in the President’s July 8, 1970 Message. Including
the plans for 'Y 1974, 54,000 Indian homes will have
been provided new or improved individual or com-
munity water supplies, sewage systems , and solid
waste facilities since 1969. There are 50 future Indian
MD’s in medical school (in 1969 there were 6). Twen-
ty-five Indian community health medics, 93 Indian
mental health technicians, and 1,086 Indian community
health representatives have completed their training
and are now at work in the Indian health care delivery.

In FY 1969 it was estimated that only 24 percent
of the dental health needs of Indian people were being
met; in FY 1973 it was 41 percent. Infant death among
Indians has gone down between 1968 and 1971 by
23 percent, influenza and pneumonia by 21 percent,
and tuberculosis by 39 percent. Now that the military
draft has ended, new incentives will be sought to en-
sure that shortage - category doctors will be attracted
to serve in the Indian thealth system.

EDA—In its seven years of partnership with Indian
people, EDA has provided $156.4 million for Indian
economic development, and specifically for 37 indus-
trial parks; 72 community, skilltraining,and multi-
purpose centers; and 37 tourismn-recreation complexes.
Legislation has been introduced to transform this
program further in the direction of Indian self-deter-
mination through direct bloc grants to Indian tribal
governments.

THE OFFICE OF MINORITY BUSINESS ENTERPRISE—This
Office, also in the Department of Commerce, was
created in March of 1969. It has increasingly given
attention to the needs of Indian business, and just this
October 1 created an Indian office within OMBE.
Its Indian programming funds have grown from $1.1
million in FY 1972 to $1.55 million in FY 1973, and
are expected to total $2.6 million in FY 1974. The
head of the Indian office, Joseph Vazquez, is an Indian.
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OEO/HEW COMMUNITY AcTION—This program has
funded 70 tribal government programs on 150 reserva-
tions in 23 states. In addition it has assisted 15 urban
Indian centers, including four (Fairbanks, Minneapolis,
Gallup, and Los Angeles) which comprise the Model
Urban Indian Center project, a special demonstration
program begun in 1971 to ascertain how effectively
Indian people below the poverty level in urban areas
can be linked into the Federal, State, and local services
for which they are eligible.

THE AMERICAN INDIAN NATIONAL BANK—On Novem-
ber 15, 1973 a special occasion took place across the
street from the White House. The Comptroller of the
Currency presented Barney Old Coyote with the charter
of the American Indian National Bank, first of its kind
in the nation’s history. The bank’s stock will be pur-
chasable only by Indians. The bank’s seven directors
are all Indians, and two of its three officers are Indian.

The result of months of collaboration among Indian
leaders, Interior, Commerce, OEO, and the Vice Presi-
dent’s Office, the bank has an initial capitalization of
$1 million to support Indian enterprise and economic
development. An additional Federal contribution of
$900,000 will train Indians as bank managers- and
loan officers.

INDIAN PERSONNEL—Of the 16,798 persons on the
rolls of the Bureau of Indian Affairs as of last Sep-
tember 13, 11,368 or 67 percent are Indian people.
Two Federal court decisions differ on Indian prefer-
ences; an appeal is being sought to settle the conflicting
views.

INDIAN PARTICIPATION—The Bureau of Indian Affairs
has a standing rule that every superintendent must
consult the tribal councils with which he works in
developing the recomimendations, and especially priori-
ties in the BIA budgets for each tribe. This process
has been scrupulously followed in preparing the FY
1975 budget recommendations.

HEW’s new Office of Native American Programs
holding two series of regional meetings—first with
reservation and second with urban Indian leaders
throughout the country—asking for views as ONAP
begins its work. Indian law leaders met for a full day
last summer with three Assistant Secretaries of Justice
and Interior; and their senior stafls, on current Indian
litigation. The eight Indian members of the National
Council on Indian Opportunity started a series of
meetings with individual Cabinet members with a hali-
day session with Secretary Lynn September 2%.
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RESTORATION ACTIONS—After the President’s 1970
Special Message called for the restoration of the Blue
Lake lands to the Taos Pueblo, the White House stafl
joined in a strong effort on the Hill and Congress
passed the legislation.  The Attorney General re-
viewed the six-year-old, unresolved Yakima claim and
determined that the lands had never been taken by
the Federal Government, and the President returned
them to the Yakima jurisdiction.

For 12 years, the Menominees of Wisconsin (See
Page 35) have sought restoration of their trust status,
the ill-advised experiment of termination having been
a disaster for them. With special leadership by Presi-
dential Counsellor Laird, the administration joined in
strong support of Menominee restoration.

ALASKA CLATMS—In the spring of 1971, the President
called for a liberal settlement of the long-pending
Native claims in Alaska. The administration bill was
drafted in the closest collaboration with the principal
Alaska Native leaders. After considering several alter-
natives, Congress enacted an historic bill very much
as the President had proposed, confirming Native title
to 40 million acres of land and providing for a cash
settlement of $462,500,000 and for Native sharing oil
revenues up to an additional $500 million.

cIviL RIGHTS—The Department of Justice this year
established a new Indian Civil Rights Section in the
office of the Assistant Attorney General for Civil Rights.
It is headed by one of the Department’s best: Carl
Stoiber, a Phi Beta Kappa and Rhodes Scholar. He, in
turn, is recruiting a staff to include Indian lawyers.
That section has already been on the scene, along
with Justice’s Community Relations Service, in the
Wounded Knee situation, making sure that every al-
legation of civil rights violations in Pine Ridge was
investigated.

The government’s response to the three major Indian
confrontations (Alcatraz, the BIA building, Wounded
Knee) was—under the policy guidance of White House
Special Consultant Leonard Garment—patience, re-
straint in the use of force, and protracted negotiations.

PROTECTION OF INDIAN RESOURCES RIGHTS—An im-
portant Indian tax case arose in 1971, and the Depart-
ment of Justice was about to take only the IRS side of
the case to the Court of Appeals. At White House
insistence, Justice agreed to supply also the Govern-
ment’s voice as trustee for the Indian. A brief was
submitted embodying the two positions, and the court
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decided in favor of the Indian. The White House then
took steps to ensure that this procedure will be made
applicable to all Indian natural resources cases where
the Secretary or the Solicitor of the Department of
the Interior invokes it.

Interior and Justice have also gone to the Supreme
Court with historic briefs in several landmark cases:
Pyramid Lake, McLanahan, Mescalero, Tonasket, and
Puyallup—in each case forcefully asserting Indian
rights in the highest court in the land. Similarly strong
actions are underway in lower court cases such as
Washington, Walton, Chamokane Creek, and Bel Bay.

The new Solicitor in the Department of the Interior,
Kent Frizzell, is himself one of the Justice Department
officials who displayed the greatest patience on the
scene during the Wounded Knee confrontation. His
new Associate Solicitor for Indian Affairs, Reid Cham-
bers, is a former senior member «of the Native Ameri-
can Rights Fund and a former consultant to California
Indian Legal Services.

HOUSING—In May 1969, the Department of Housing
and Urban Development agreed with BIA and HEW
to provide 30,000 new units of subsidized housing on
Indian reservations. Secretary Lynn recently informed
Indian leaders that even though many of the sub-
sidized programs have been suspended, this promise
will be kept. So far, 21,428 of these units are built,
under construction, or in the pipeline. The remaining

8,572 units will be funded by the end of FY 1975.

LEGISLATION—ALII of the these activities were given
acceleration and direction when the President, on July
8, 1970, sent his Special Message on Indian Affairs
to Congress.

The President asked that the outdated House Con-
current Resolution 108, stipulating forced termination
as Congressional policy, be stricken from the books.
He asked Congress to establish a procedure whereby
administration and control of BIA programs would
be transferred to tribal organizations whenever they
asked for it. The Government would continue to fund
those programs and would provide technical assistance
for the transfer. BIA or Indian Health employees could
become tribal employees, with rights protected.

The President was aware that under present law,
Johnson-O’Malley funds specifically intended for In-
dian children in public schools are often not being
used by State and local governments for the direct

Denefit of the Indian pupils. Therefore his message

asked that the Johnson-O’Malley Act be changed so
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that the funds could flow directly to Indian tribes
and communities—giving the Indians, as he said,
“the ability to help shape the schools which their
children attend and, in some instances, to set up new
school systems of their own.”

The message also called for legislation to broaden
the Revolving Loan Fund and to provide additional
loan guarantee, insurance, and interest subsidy au-
thority—all to speed Indian economic development.
The President proposed the creation of a new Assist-
ant Secretary of the Interior for Indian Affairs, and
of an Indian Trust Counsel Authority to carry out
the Executive’s trust responsibility to argue in any
court or regulatory body for the protection of Indian
natural resources rights.

In three and one-half years—despite frequent ad-
ministration testimony, pleas, press conferences, and
representations to Congress—none of the above meas-
ures has been enacted. It is very much hoped and
believed that the current Congress will act more
expeditiously.

REVENUE SHARING—Indian tribal governments and
Alaska Native villages participate in general revenue-
sharing (318 such tribal governing bodies received
$6.2 million during FY 1972), and Indian govern-
mental bodies will be eligible to receive direct grants
under the proposed Responsive Government Act,-in
addition to the economic development grants for which
they will be eligible under the Indian Tribal Govern-
mental Act, introduced last June. They will also be
eligible to receive manpower training funds directly,
under the administration’s newly proposed manpower
reform legislation.

INDIAN CLAIMS—In the past year we have heard
much of “broken treaties” and of how Indian people
have been the victims of faithless and shoddy dealings
with their government. In the decades of the past
that was true, and on August 13, 1946 a special body
(the Indian Claims Commission) was set up by Con-
gress to hear cases of claims arising out of those broken
agreementis. I'ive years later, the filing deadline ex-
pired. In all, there have been 611 claims docketed.
At the end of last year, 176 of those claims had been
dismissed and 208 had been decided in the Indians’
favor, by awards certified to the Treasury Department
totalling $423,926,884. Still pending were 277 claims,
and the Claims Commission has been given five more
years to complete them.

Among the 227, for instance, are the Sioux claims
to which public attention was drawn during the post-
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Wounded-Knee period this year. These particular
claims are large and complicated and have been char-
acterized by many time-consuming appeals. But they
are there and by no means forgotten, and they will be
settled in the judicial process which the Congress has
prescribed.

And Looking Forward

Of course the task is still undone. Indian people
are still at the bottom of the health and poverty scales.
Indian health, housing, economic development, educa-
tion, and resources protection are still not where they
should be. i

And there are policy issues ahead: the scope of
Indian preference; the scope of the Snyder Act; In-
dian Tribal authority over land-use planning and over
reservation water resources; the question of services
to State reservations and to Eastern Indian bands;
the assistance we can give to urban Indians; Indian
eligibility for surplus lands; and the balancing of
Indian self-determination with the guarantee of civil
rights to Indian dissident groups.

The courts, Congress, and the Executive will all be
examining these issues, the latter two in close consulta-
tion with responsible Indian leaders and with the full
realization of how many needs are still unmet, how
many wrongs still unrighted.

But throughout Government—as in many organiza-
tions outside—there are sensitive, energetic people at
work with significant dollar resources behind them.
In Interior and HEW, in Justice and HUD arnd Labor,
in EDA: and OMBE, on the Solicitor General’s Staff,
at the White House, and in Congress and on congres-
sional staffs, there are men and women with ears tuned
and hands employed to reflect the Nation’s and Presi-
dent’s own concern with Indian affairs.

Indian national organizations themselves (the Na-
tional Congress of American Indian, the National
Tribal = Chairmen’s  Association, Americans for!
Indian Opportunity) are well represented in Washing-
ton, with their staffs in constant touch with these
executive branch officials.

We welcome—in fact, seek—constructive criticism
from responsible Indian leaders. Are these programs
working? Is that $1.45 billion being used as effectively
as possible? If not, what alternatives are there? Which
ones have any chance in Congress?

Criticiem is invited. But we trust it will be presentéd
against the backdrop of where we have come—and the
pace of that progress—in four and one-half years.

CIVIL RIGHTS DIGEST
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By Alice Timmons

READING AND VIEWING

should

The following titles
serve to introduce the reader to
the history and problems of Na-
tive Americans.

A History of the Indians of the
United States, by Angie Debo
(1970, University of Oklahoma
Press, Norman, Okla.). A compre-
hensive historical survey on the
American Indian, this is a clear
and easy to read analysis of the
history and problems of the Ameri-
can Indian from early times to
the present.

The Only Good Indian: The
Hollywood Gospel, by Ralph and
Natasha Friar (1972, Drama
Book Specialists, New York,
N.Y.). Documentation with illus-
trations of how the movies, press,

Alice Timmons, a Cherokee, is the libra-
rian for the American Indian collection
at the University of Oklahoma library.

and advertising media have used
and misused the Indian. The au-
thors charge the movie industry
with creating an Indian image
which made it almost impossible
for whites and Indians to main-
tain mutual respect. A clever in-
sight into how the media can ster-
eotype a race.

Literature of the American Indian,
by Thomas E. Sanders and
Walter Peek (1972. Glencoe
Press, Beverly Hills, Calif.). One
of several new publications outlin-
ing the Indian’s contributions to
American culture this book brings
into better focus the influence and
power of the sones. legends, his-
tory, stories, and oratory of the
Native American—those things
which a “literate” society would
call its “literature,”

Look to the Mountaintop, ed. by
Charles Jones (1972, Gousha
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Publications, San Jose. Calif.)
Essays by contemporary authors
on the history, politics, religion,
wealth, legends, and medicine of
the Native American. The articles
are well organized and well written
—a good introductory volume.

We Talk, You Listen: New Tribes,
New Turf, by Vine Deloria, Jr.
(1970. The Macmillan Company,
New York). The author says
“the old adage that the Indian
did not put the land to use”
no longer applies. His book out-
lines a new concept and interpre-
tation of cultural conflicts regard-
ing the use of land. Deloria ob-
scrves that wilderness was taken
by the Government because ‘“no
one lived there.,” and then cities
were built in which no one could
live. A perceptive treatise by one
of the Nation’s leading Indian
authors.

The Right to Remain Indian,
by Ernest Schusky (1968, Indian
Historian Press, San Francisco,
Calif.). Originally published as a
monograph, this book is con-
cerned with the great differences
between the current civil rights
struggle of minorities and the spe-
cial position of American Indians.
The unique rights and culture of
the Indian create a special citizen-
ship status. The author presents
the problems created by these spe-
cial rights and their effect on the
Indians’ relationship to non-Indian
society.

One Hundred Million Acres, by
Kirke Kickingbird and Karen
Ducheneaux (1973, MacMillan
Company, New York). Increased
interest in the legal status of
American treaties and
land has resulted in this keen
analysis by Indian authors of the
legal status of Indian land and
how and why it was lost. It pre-

Indian

56

sents historical and sociological
background of the Indian di-
lemma created by the philosophi-
cal differences toward the use of
land.

A Century of Dishonor, by He-
len Jackson (1965, Ross and
Haines. Inc., Minneapolis; Minn.).
A classic on the treatment of the
American Indian by the U.S. Gov-
ernment, the materials in this
book have been taken from official
documents. The author attempts to
give an unbiased interpretation of
the documents and their disas-
trous meaning for the Indian
tribes.

Textbooks and the American In-
dian, edited by Rupert Costo
and Jeanette Henry (1970, Ameri-
can Indian Historical Society, San
Francisco, Calif.). Thirty-two In-
dian scholars evaluate more than
300 textbooks and contribute a
very important and valuable anal-
ysis of the misinformation and
bias taught in American schools
about American Indians.

Indian Oratory, by C.W. Van-
derworth (1971, University of
Oklahoma Press, Norman, Okla.).
A series of famous speeches by
Indian leaders showing the intelli-
gence, wit, and eloquence used to
plead the cause of the Indian
tribes during the early days of
treaties and wars. Pictures of the
speakers are included along with
notes placing the speeches in their
historical context.

The Search for an American
Identity, by Hazel W. Hertzberg
(1971, Syracuse University Press,

" Syracuse, N.Y.). This volume con-

cerns the modern pan-Indian
movement—the reasons for it and
its future development. The au-
thor points out the importance of
Indian identity in preserving, per-
petuating, and developing Indian

culture, and discusses the relation-
ship of pan-Indianism to the
struggles of other minorities in
their efforts to toward self-identi-
fication.

This Land is Our Land, by the
National Committee on Indian
Work of the Episcopal Church
(Episcopal Executive Committee,
New York, N.Y.). A brief and
interesting review of the culture
of the American Indian, this
booklet identifies various aspects
of culture as the Indian views it.
The authors outline how misinter-
pretation by the non-Indian has
caused misunderstanding and con-
flict, and attribute the ineffective-
ness of the Federal Government in
great part to lack of concern and’
interest in real Indian culture.

The Indien in American History,
by Virgil J. Vogel (1968,
Integrated Education Associates,
Chicago, Ill.). A f{frank and
straight from the shoulder effort
to give the American Indian his
rightful place in American his-
tory. The author accuses histori-
ans of using four methods to cre-
ate false impressions of Native
Americans—obliteration, defama-
tion, disembodiment, and dispar-
agement. He explains how such
methods were applied and chroni-
cles their inevitable results.

Two Native American newspa-
pers carry news of national inter-
est.

Wassaja, 1451 Masonic Ave-
nue, San Francisco, Calif. 94117.
Published by the American Indian
Historical Society. Subscription
by contribution.

Akwesasne Notes, Mohawk Na-
tion, via Rooseveltown, N.Y.
13683. The official publication of
the Mohawk Nation at Akwesasne,
Subscription by contribution.
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