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This report is issued under the clearinghouse 
authority of the U.S. Commission on Civil Rights. 



Honorable Rogers Morton 
Secretary of-the Interior 
Departnent of the Interior 
Washington, D. C. 

Dear Secretary Morton: 

The attached report of the Ccmnission's staff concerning the general 
election held on the Pine Ridge reservation on February 7, 1974, is 
hereby transmitted for your infonnation and consideration. '!his 

. report describes the results of extensive field investigations 
conducted by our Office of General Counsel and Office of Field 
Operations. 

The attached report contains findings that widespread irregularities 
took place before, during and after the election, and concludes that 
the results of the election are therefore invalid. In a statement 
quoted in the report, Ccmnissioner of Indian Affairs Morris 'J.'hcnpson 
sta;:ed that developtents with respect to the election wouJd be care
fl.u.ly monitored and that thorough investigation would be IIE.de if 
evidence were developed giving validity to charges of irregularities. 

r . 

Your attention is particularly invited to the obsel:vation in the report 
that the Bureau of Indian Affairs has the legal authority to look 
behind the asserted legitimacy of tribal representatives, and that 
the Federal law in general owes a high degree of care to assure 
that m:chanisms of tribal governnen.t established under Federal Law are 
not abused. One of the recamendations of the report is that the 
Bureau of Indian Affairs detennine whether the present tribal repre
sentatives are entitled to recognition in the event that the Oglala 
Sioux Tribal Council fails to om.er a new election for the offices of 
pre:;;ident and vice-president. 

In addition, the report suggests that the Bureau provide the necessary 
resources for the tribe to develop and maintain an accurate roll of 
those entitled to vote in elections of tribal representatives. This 
would appear to be essential if reasonably fair elections are to be 
conducted m the future. 

Respectfully yours, 

Arthur s. Flerrming, Chainnan 
Stephen Horn, Vice Chainnan 
Frankie M. Freeman 
Robert s. Rankin 
Manuel Ruiz, Jr. 

Jalm A. Buggs, Staff Director 
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Honorable William B. Saxbe 
Attorney General 
Washington, D. C. 

Dear Mr. Attorney General: 

The attached report of the Carmission's staff concerning the general 
election held on the Pine Ridge reservation on February 7, 1974, is 
hereby transmitted for your infonnation and consideration. The Office 
of Indian Rights, Civil Rights Division, Departmant of Justice, 
participated in the suit filed in the Federal District Court in 
South Dakota challenging the results of the election. 

The report does not address specific recarmendations to the Department 
of Justice. Nevertheless, because of the Department's prior involve
rrent and concern with this natter, the report is forwarded for whatever 
action may be deem:rl. appropriate. 

Respectfully yours, 

Arthur S. Flenming, Chainnan 
Stephen Horn, Vice Chainnan 
Frankie M. Freeman 
Robert s. Rankin 
Manuel Ruiz, Jr. 

John A. Buggs, Staff Director 
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REPORI' OF INVESTIGATION: CGLAIA SICOX TRIBE, GENERAL ELECTION, 1974 

Introduction 

On February ll, 1974, Russell Means filed a written canplaint with 

the U.S. Carmission on Civil Rights.. The carg_:>lamt alleged many 

irregularities in connection with the Fe'.5:ruary 7 general election of 

the O:Jlala Sioux Tribe. Mr. Means, a menber of the O:Jlala Sioux 

Tribe, was a car;ididate in that election for the office of President 

of the O:Jlala Sioux ~:UJal Council, running against the .incurruJent Richard 

Wilson. Mr. Wilson w::>n by a vote of 1,714 to 1,514, a margin of 200 

votes. 

Mr. Means, a national leader of the American Indian 1'-Dv'anent (AIM) , 

was a praninent figure during the occupation of W::)1.mded Knee, South 

Dakota, in 1973. One of the principal grievances 1.mderlying the occupa

tion was alleged corruption, violence and other illegal activities on 

the part of the Trilial President, Richard Wilson, and his ~rters._l 

On February 15, 1974, a fonnal contest of the election was filed 

with the ():Jlala Sioux Election Board protesting the conduct and the 

results of the election on behalf of Hobart Keith, a menber of the 
2 

tribe. rater a civil suit was filed by Means and others in the Federal 

1. See, American Irrlian Historical Society, Wassaja, Vol. 1, NO. 2, 
pp. l, 24 (Mar. 1973). : •• - --· - - -- • 

2. Before the Pine Ridge Indian Reservation Board of Election of the 
Oglala Sioux Nation, in the matter of the February 7, 1974, Election 
for the Designation of a Tribal Chainnan and Tribal Council of the 
Oglala Sioux Tribe on the Pine Ridge"Indian Reservation, Fonnal 
Contest Ji.gainst, February 7, 1974, Election. 

1 
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3 
District Court: for South Dakota seeking to overturn the election. 

On notion by Means, the District Court took custody of the ballot boxes 

containing the ballots and rraterials used in the election. _A hearing was 

held· in July, and on September 20 the Court dismissed the suit without 
3a 

deciding the legality or fairness of the election. 

In March, the U.S. Ccmnission on Civil Rights sent staff to the Pine, 

Ridge Reservation to investigate the conduct of the election and the role of 

Federal ag~cies _in that election. Interviews were conducted and other 

investigation done fran March 11, 1974, to March 20, 1974. A second trip was 

made June 5 through June 8 to examine the materials cxmtained in the ballot 

boxes which were in the custody of the U.S. District Court. The ballot boxes 

contained the voter lists, registration sheets, and other materials in 

addition to the marked and umnarked ballots. Additional interviews were 

conducted on the res~ation, and copies of all the election rraterials 

(except ballots) were obtained. 

The infonnation which was collected and analyzed shCMs a pattern of 

widespread abuses and irregularities in the conduct of the election. 

In addition, the procedures follCMed in conducting the election were 

inadequate and haphazard. An examination by Carmission staff of about 

one-rourth of the names on the voting records.has shCMD. sane 380 

individuals .....,no voted but who were not legally qualified to do . 

3. Means v. Wilso~, Civil No. 74-5010 (D.S.D., filed Mar. 29, 1974). 

3a. Marorarrlum opinion, Means v. Wilson, Civil No. 74-5010 (D.S.D., filed 
Sept. 20, 1974). 
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so. This is discussed in detail below. In addition to this number, 

about 600 voters were not technically qualified to vote because of 

failure to sul:mit a properly canpleted affidavit with attesting 

signatures. In all, a]m:)st on~third of all the votes cast appear to 

have been in sane manner ~ro:per. such irr83Ularities, whether 

intentional or not, nevertheless affected the fairness of the 

election. Whether there was fraud or intentional wrongdoing has not 

been established although ooth may have taken place. The procedures 

for insuring the security of the election were so inadequate that 

actual frau:1 or wrongdoing could easily have gone um.etected. It was 

not the purpose of this investigation, hc:Mever, to detennine cr:iminal 

responsiliility for the irr83Ularities which were found. 

Enforcenent of Eligibility Requiranents 

The nost strildng and significant abuse during the election was 

the failure of the trilial election officials to enforce the trilie's 

voting eligiliility requirenents. The trilial election o:rdinance requires 
4 

that a voter be an enrolled manber of the trilie, 21 years of age, and 

4. Oglala Sioux Trilie, Ordinance No. 85G (1973). According to Article 
II of the Oglala Sioux Constitution the maabers of the trilie are those 
whose names appear on the official census roll of the trilie as of 
April 1, 1935, _and "All children born to any member of the trilie who 
is a resident of the reservation at the time of the birth of said 
children." All such manbers are assigned an enrollment number and 
are known as "enrolled manbers." HCMever, there does not exist any ~ 
actual enrollment list as such. 
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a resident of the reservation for a peric:d of one year .imnediately prior 
.. 

to the primacy election. The ordinance provides for the preparation of 

an official voting list, that is, a list of eligible voters for each 

preciI=lct. An othe:twise eligible voter whose name is not on the list 

may qualify to vote by carq;>leting an affidavit supported by the signatures 

of ~ qucµified voters. Irregularities in the preparation of the official 

voting lists are discussed below. 

Many of those who _yqted were oot enrolled manbers of the tribe and 

therefore not entitled to vote. In the tam of Pine Ridge alone a 

check of 217 of the 842 voters revealed 66 whose names are not shc:Mn. 

as enrolled rnenbers of .the tribe according to records supplied by the 
- 5 

Bureau of Indian Affairs (BIA) . In the district of Eagle Nest (Wanblee) 

21 voters W¥.e found to be not enrolled after checking only 89 of the 

259 voters in that .district. In Potato Creek, six of the 83 voters were 

5. The only available record shcMing who are the manbers of the tribe 
is the List of Eligible Voters prepared by the Bureau of Indian Affairs. 
'!his list was corrpiled for puri:x:>ses of voting in .federally supervised 
elections to amend the tribal constitution. All adult members of the 
tribe are entitled to vote in such elections. The list was carq;>iled 
as of March 1973 and inclmes the nanes of members of the tribe 18 
years of age and older. Thus, the names of all persons eligible to 
vote in the tribal election should appear on this list. 

This list was used by staff for purJ_X>Ses of detennining whether parti~ar 
vpters were members of, the tribe. The names of the voters who signed 
the register at the p0lling place were checked against the BIA list. 
The census records of the BIA (shCMing both manbers and non-maabers) 
were not used because they could not be rem:wed f:i::am the agency office. 
These could be used at a later time as a cross-check for maribership. 
It is possible that a fa,, persons whose names cx:>uld not be found on 
the list are in fact m.arbers of the tribe. In sane cases individuals 
are Jm::,wri by two or even ~ee names, an:1 sane wanen may have assumed 
married names since the records were carq;>iled. 



5 

not enrolled acoording to the BIA recx)rds. In seven of the enaller 
6 

precincts all the voters' names were checked by staff who found that 31 

of the 306 voters in these precincts were not enrolled. In the Pass 

Creek precinct, 67 of the 182 voters' nc:rnes were checked; 21 were 

found oot enrolled. Nine of the 34 voters whose ballots were 

cast in the "Mixed Returns" box were found to be oot enrolled. In 

all, 793-names (about one-fourth of all the voters) were checked, 

inclu:ling sore or all of the voters in 11 of the 21 precincts. Of the 

names checked, 154 apparently were oot enrolled rranbers of the tribe . 

In crl:lit ion,a great number of :people voted whose names did not 

appear on the official voting lists and· who did not supply the 

necessary affidavit to qualify to vote. Acoording to the tribal election 
7 

ordinance, any voter whose name is not on the official voting list must 

supPly an affidavit of eligibility. Nevertheless, the voting recx)rds 

shc:M that sore 283 individuals were permitted to vote whose names were 

not on the lists and who did not supply any affidavit at all. Of these, 

57 were also oot enrolled. 

Sare 636 :people voted in the election after supplying an affidavit 

of eligibility. Hc:Mever, the pre-printed affidavit fonn did oot have 

lines or blanks for the hvo legally requirerl attesting signatures. As 

6. Slim Buttes, wakpamni Lake, W'.)lf Creek, Red Shirt Table, Red Cloud , 
Batesland, and No. 4 Comumity. • 

7. Oglala Sioux Tri.be, Ordinance No. 85G, Sec . 2 (e) (1973): "Any eligible 
voter whose name does not appear on the official voting list, may qualify 
to vote by signing a proper affidavit, supported by the signatures of two 
qualified voters attesting to the fact." 
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a result, the attesting signatures were not required by the election 

judges except in one precinct. Alrrost 600 affidavits were accepted 

without witnesses or attesting signatures. In sane cases,the affidavits 

were not even signed by the voter, arrl in other instances,the judge 

failed to sign. 

No procedure at all was established to pennit the later disqualifi

cation of the ballot of one voting by affidavit should the voter later 

be found to be ineligible. Ballots of those voting by affidavit were 

simply placed in the ballot box, without an envelope, along with all 
8 

the other ballots. Election Board members told Ccmnission staff that 

only two voters who sul:mitted affidavits were found. later to be 

ineligibl~. H<:Mever, an examination of the records by staff shc:Med 

that many such voters were not listed as enrolled members of_the 

tribe. 'Ihe Election Board rnenbers said that when a voter was later 

disqualified, a vote was deducted fran the total votes for each carrli-
9 

date. 'Ihe logic ·of that procedure was not explained by the Board. 

In interviews with staff,Election Board rnanbers conceded that 

unknown nunbers of people voted who were not residents of the reservation 

as required by the ordinance. 'Ihe explanation offered for this was that 
10 

there was no way to enforce that provision of the ordinance. Allegations 

8. Interviews with David Brewer, Election Board rnenber, Mar. 12, 1974, 
arrl Moses~ Bulls, Chai.man of the Election Board, Mar. 13, 1974, 
in u.s.c.c.R. files. 

9. Interviews with David Brewer and Moses ~ Bulls, supra, n. 8., in 
u.s.c.c.R. files. 

10. Interview with Frank Crazy 'Ihunder, Mar. 14, 1974, in u.s.c.c.R. files. 
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were received fran attorneys for Russell Means that sane 47 named 

individuals had been identified and confinned as nonresidents, and 
11 

that 50 or more others were apparently nonresidents. It has not been 

p:>ssilile for staff to investigate the acb.;lal residence of voters. 

No procedure was es~lished for checking the identity of one 

presenting himself or herself at the p:>lls. Voters were not required 
12 

to produce identification of any sort. Furthenrore, the officicµ 

voters list does not sh.CM the individual's signature, so it is impossilile 

to cxrnpare signatures for identification as would nonnally be done. One 

judge cxrrg;,lamed that he cx:>uld not detennine the age (and hence the 

eligibility) of sane af the younger persons who voted, s.ince many 

individuals an the reservation carry no cards or identification of 
13 

any sort. A fe.,, election ju:lges in smaller precincts rep:>rted that 

they personally kne.w nest of those who voted .in their precincts, but 

apart fJ:an the personal recx,gnitian of the election judge and clerk, 

there was no assurance whatever that the person who voted was the person 

whose name appeared an the voter list. 

Conpilatian of Proper Voter Lists 

Perhaps the m::>st far-reaching and incalculable of the irregularities 

found was the failure of the Election Board to caapile and distriliute an 

11. A list of individuals so identified was foi:wa:t:ded to staff by 
attorneys for Russell_Means. _ _________ _ 

12. See, ~-; .interviEMS with election_ judges Francis_ Two CrCM and 
Bernard Shot With 'ArrCM, Mar. 16, 1970, in u.s.c.c.R. files. 

13. Intervie.,, with Bernard Shot With ArrCM, Mar. 16, 1974, .in u.s.c.c.R. 
files. 
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up-to-date voter list for each precinct as required by the election 

ordinance. In many precincts, the election judges canplained that the 

lists they were sent were outdated and ina:mplete. sane jmges 

estimate::l that the lists they were supplied may have been nore 

than 15 years old. Outdated lists were even sent to sane precincts 

which had earlier prepareq and forwarde::l new lists to the Election 

Board. . It is impossible to calculate how this may have affecte::l 

the outcare of the election, how many people were effectively 

disenfranchised, or how many were :p3nni.tte::l to vote who no longer 

lived on the reservation. 

The election ordinance provides that the list of voters be•distributed 

to the appointed election judge for that 11district11 at least 20 days prior 

to the primary election which was January 22, 1974. The ordinance then 

pellllits ~ividuals to :p3tition to have their names added to the lists 

am. it pellllits challenges to names on the lists. Hc:wever, the ordinance 

does not specifically re:jl.lll"e that the voter lists be publicly posted 

or made available for public inspection and, in fact, this was not done, 
14 

even though that would seem to be what was interrle::l. In many cases the 

14. The tribe's election ordinance states: 

(c) Not less than twenty (20) days before the 
primary election, the Board shall canpile • a 
final list and distribute that particular 
precinct eliqible voter list to the appointed 
election judge of that district. (d) Not less 
than ten (10) days prior to the primary elec
tion, any person whose name does not appear 
on such list may appear before the Board, and by 
sworn statarents of himself and others petition 
to add such person's name to the list. Oglala 
Sioux Tribe, Ordinance No. 85G, Sec. 2 (1973). 
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voter lists were not distributed in oo.vance to the election jtrlges at 

all , and in other cases the voter list was sent to · the Chairman of the 

District Council (the local governing body) with a request that the 

list be corrected and returned to the Election Board. Marbers of the 

Election Board said that the lists had been mailed to the District 
• · 

Chainnen for up:iating but that few lists were returned to the Board . 

Sane election jtrlges stated in interviews that they were sent voter 

lists and asked to up:iate and return than to the Board. Although they 

did so, they said that at the time of the election the old list s were 

returned to than insteoo. of up:iated ones. 

None of the manbers of the Election Board knew where or how the 

voter lists were originally carpilerl. Election Board member David 

Brewer stated that one of the fo:rrrer members of the Election Board 
15 

turned than over to him. The .Administrative Assistant to the 

Executive Carrnittee of the Tribe, Leo Vocu, said that the list s were 
16 

11 sort of slapped together. 11 It should be tX)inted out that there i s no 

registration procedure for m:robers of the tribe, apart f ran the 

individual ' s right to have his or her name incltrled on the l i s t. 

Signifi cantly, the Bureau of Indian Affairs' List of Eligible Voters 

does not show actual residence of individuals on or off the r eservation 

since that i s not a factor for voting in federally supervised elections . 

15. Interview with David Brewer, Mar. 19, 1974, in u.s.c .c .R. fil es. 

16. Intervi ew with Leo Vocu, Mar. 12, 1974, in u.s.c.C.R. files . 



10 

Security of the Ballots After Close of the Polls 

The election ordinance makes no provision for the rounting of 

ballots in the precincts :imneaiately after the close of the polls. 

The written instructions fran the Election Board to the ju:lges do call 

for such a rount, but do not require the results to be verified or 

signed by the precinct judge." As a result, there is no documentary 

evidence to shar.1whether :improper ballots were or were not substituted 

for proper ballots prior to the official rount which was made later 

after the ballots were moved to Pine Ridge. Interestingly, judges in 

seven of the 22 precincts did make a signed rerord of the count in their 

precincts. In those precincts the results correspond substantially 

with the official rount. None of the other precincts supplied signed 

rerords of the results of the precinct count. The instructions to the 

ju:lges state that the results of the count at the precinct are to be 

written on a sample ballot and included in the ballot box. The instruc

tions do I19..t suggest that the results be signed or witnessed. Unsigned 

sample l?all9ts appearing to shCM the precinct rount were found in four 

of the ballot boxes when they were examined by staff, all fran smaller 

precincts. 

Establishing the correspondence between the unofficial results as 

tallied at·the polls :urmediately after the close of voting and the final, 

official result is important to assure that the ballots were not tampered
r ·r• 

with after the ballot boxes were taken '!=,o Pine Ridge. The ballots and 

baKes were transported fran the precincts to Pine Ridge by i11e BIA police. 

The security of the ballots was called into question because the ballot 

boxes were placed in the basement of the tribal office building on 
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election night imnediately below the office of Richard ·Wilson. In 

fact, Mr. Wilson along with a number of other people was seen by at 

least one credible witness in the basanent of the building as the ballot 

boxes were being returned. Election Board manber David Brewer said that 

the ballot boxes were o::i;::ened election evening in the basanent of the 

tribal office building by.Mr. ~n Rock, clerk to the Election Board, 

allegedly for the purp::,se of ranoving the unofficial tally sheets. United 

States Deputy Marshall Bruce Jacob, who later supervised the ~ing of 

the ballot boxes to the tribal court house, said in an interview that the 

tribal office building was a "very insecure" place for the storage of the 

ballot boxes prior to the canpletion of the official count. In this 

regard it should be noted that there were no !X)il watchers or observers 

present at any time during the official count. 

Accounting For All Official Ballots 

No procedures are established by the ordinance or by the Election 

Board to account for all of the marked and unmarked official 

ballots. Failure to account for unmarked official ballots leaves o::i;::en 

the !X)Ssibility that fraudulently marked ballots might be substituted 

for validly marked ballots at same point prior to the final, official 

count. The ballots were•printed_ by a small concern in Rushville, Nebraska. 

In fact different ballots were o:rdered and printed for each of.the 10 
17 

different electoral districts on the reservation. The o:rder for the 

ballots simply specified a total of 5,000 copies. The printer told staff 

17. The ballot for each district listed the candidates for Tribal Council 
menbership frcm that district as well as the candidates for president and 
vice-president. 



12 

that it is standard practice to print sanEWhat rrore than the number of 

copies actually ordered. He estimated that 10 to 25 extra copies may 

have been made of each of the 10 different ballots. The printer's 

records shav that the ballots were pi cked up and signed for, but no 

one recalls who picked up the ballots. An employee of the shop reports 

that the signature on the receipt for the ballots is illegible. 

No exact record was ever made of the number of ballots originally 

printed or in existence at any time during the election process. Both 

Mr. BrcWer and Mr. Rock agreed that there were a number of extra ballots 

which were not sent out to the precincts, but which were kept in the 

tribal office building in a cup}:x:)ard. No one has been able to account 

for the whereabouts of those ballots. Staff counted a total of 5,114 

marked and unmarked official ballots inside the ballot boxes in the 

custody of the U.S. Distri ct Court . 

Each ball & box contained a form which was to shav the number of 

ballots and the other supplies which were to have been included in the 

box. After the close of voting, the numbers of marked, unmarked, and 

spoiled ballots were to be recorded and verified. on the form by the 

election judge. Havever, in many precincts this procedure was done 

incorrectly and incanpletely. In several of the boxes, there were l arge 

discrepancies between the numbers recorded on the form and the actual 

number of ballots in the box. One precinct was missing 91 ballots, and 

two precincts had mor e than 150 extra unma.rked ballots each. 

Appointrrent of the El ection Board 

One of the canplaints made by Means supporters was that the Election 
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18 
Board was impro~ly appointed and was biased in favor of Mr. Wilson . 

According to minutes supplied by Mr. Lloyd Eagle Bull, Tribal Secretary, 

the members of the Election Board and two alternates were duly elected 

by the Tribal Council an November 28, 1973, at a meeting over which 

Mr. Wilson presided. 'Iwo rranbers and one alternate later re~igned 
,c . 

from the Board, leaving one vacancy. This vacancy was filled by Frank 

Crazy 'Ihunder who was appointed by three manbers of the Executive 
19 

Ccmnittee of the tribe, one of whan was Mr. Wilson. 

'!he election ordinance provides that the rranbers of the Election 
20 

Board will be elected by the Tribal Council , but the Oglala Sioux 

Constitution provides that the Executive Ccmnittee "shall act on behalf 

of the council at such t imes as the council is not in session and shall 

have charge of all routine matters which shall arise during such 
21 

recess . . . " '!he issue therefore arises whether the Executive 

Ccmnit tee had the authority to make the appointment. 
22 

The Executive Cacmittee is catl!X)Sed of five members. The appointment 

of Frank Crazy Thunder apparently was not made at a meeting of the 

18 . See, Amended Conplaint at 10 , Means v. Wilson, Civil No. 74-5010 
(D. S. D., filed Mar. 29, 1974). 

19. Maror un fran the Oglala Si oux Tribe, Executive Carrnittee to M:>ses 
'Iwo Bull s, Chainnan, OST Election Board (Jan. 12, 1974) . 

20 . Oglala Si oux Tribe, Ordinance No~ 8.5G , Sec. 1 (1973). 

21. Constitution and By-Laws of the Oglala Sioux Tribe, Section 5, as 
ar:-ended (1969 ) . 

22. Ibid . 
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Ccmnittee, but was done by three members who irrlividually signed a 

marorandum of appointrrent. The former Vic~President of the Tribe, who 

was then a rranber of the Ccmnittee, said that he had no prior :krovledge
23 

of the appoint:rnent. The participation of Mr. Wilson, a candidate, 

in the appointment, raises clear questions of propriety and impartiality. 

Apart from Wilson, only two members of the Ccmnittee acted to aPF,Oint 

Crazy Thunder. 

Though sur:porters of Mr. Means made numerous allegations of bias 

on the part of the Election Board, substantial evidence of actual bias 

was not found . Ccmnissicn staff attempted to learn whether the Board 

had been "stacked" with members favor ing one of the candidates. Nothing 

conclusive was learned. The Administrative Assistant, Leo Vocu, 

told staff that he felt it was impossible to firrl "non-partisan" people 

on the reservation, but that appoint:rnents had been made in an effort 

to "balance" the rranbership of the Board. He did not say ha.v it was 

determined what political balance meant. 

Selection of Election Judges and Cl erks 

The el ection ordinance .conta_ins t\\O different and confli ct ing
24 

provis i ons for the selection of judqes and clerks . One section provides 

that they will be aPF,Ointed by the Election Board , while the other 

section provides that they will be elected by their districts . In fact 

both methods were used. Certain of the aPF,Ointrnents , ha.vever, sean to 

23 . Int erview with Davi d Long, Mar. 18, 1974, in u.s.c.c.R. files. 

24. Cglala Sioux Tribe , Ordinance 85G, Secs. 6, 17 (1973). 
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have been improper. Sane judges reported that they were 11appointe::i11 

by the Election Board clerk. Another :imividual, who was appointed as 

a clerk in Pine Ridge, was not an enrolled manber of the tribe and was 

appointed only the night before the election.· 

Ballots Raooved fran Polling Places 

Numerous ballots were taken out of the polling places and marked 

and later placed in ballot boxes under an unusual and unwritten pro

cedure. The election ordinance establishes a procedure for absentee 

voting whereby an absentee ballot may be requeste::i in advance by a 
25 

voter and delivered back "f:o the Election Board in a sealed envelope. 

This procedure was not followerl at all. Instead, a member of the Election 

Board took a ballot box and a supply of ballots to the reservation 

hospital and to the old age bane where individuals apparently were 
26 

pennitt¢ to mark ballots and place them in the ballot box. Thirty-

three marked ballots were contained in the "mixed returns" box when 

examined by staff. A check of the signatures on the registration sheet 

sh.a'led that 9 of ~ 34 names do ~t appear as enrolled manbers of the 

tribe. Far unexp~ed reasons there were no unmarked, unused ballots 

in the mixed returns box. 

In addition to this, several of the precincts penrtitt8:1 ballots to 

be marked away fran the polling places. In the IaCreek District, tqe _ 

election judge pennitted a well-known supporter of Mr. Wilson to take 

25. Id., Sec. 16. 

26. Interview with David Brewer, Election Board Manber, Mar. 19, 1974, 
in u.s.c.c.R. files. 
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a nunber of ballots out of the-~polling place, so that they could be 

~ked by "shut-ins" who could not cane to the polls. There were no 
. .. 

envelopes provided for the return of the ballots; they were 

returned by the Wilson supporter to the polling place without 

any envelopes· or_~er~ There is no way to dete:i:mine the number of 

such ballots marked outside the polls. The election judge said he 

recalled that about 12 such ballots were later placed in the box. 

Instances of ballots being taken out of the polling places occurred 

also in Kyle, Potato Creek, Porcupine, and Pine Ridge. 

Failure to Detennine Contest to the Election 

After the election, a fonna.l contest supp:>rted by numerous affidavits 

was filed with the Elect.ion Board by Hobart Keith, a manber of the Trilial 

Council, alleging a great many irregularities in the election. The_ 

Election Boam. made a reply to most of the allegations of the contest, 

_but made no report or rea::mnendation to the Trilial Council as required 
27 

by the election ordinance. The Trilial Council is legally responsilile 
28 

for making the final decision on any contest to the election, but the 

Election Board never sul:mitted Keith's contest to the Council for 

decision. N:> reason was given by the Board for failing to do so, 

except that the Council was not then in session. Richard Wilson, 

as incumbent President,was the only :i;:.erson legally anp::Mered to call 

27. Oglala Sioux Tribe, Ordinance No. 85G, Sec. 12 (1973). 

28. Ibid. 
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the Council into session. The reason he gave f or not calling the 

Council into session was that Council rranbers would have had a 

conflict of interest in detennining the contest since sane of them 
29 

were candidates in the sarre election. 

C · 

'Ille campaign 

'Ihe election was held in a climate of fear and tension. Wilson 

was widely reported to have made a stat arent that he would run all 
30 

AIM rranbers off the reservation after the election. various people 

were rurrored to be stockpiling anns and planning to firebarb hanes. 

Other allegations of assaults on AIM tranbers or Means supporters and 

on Wilson supporters were received. Because of limited time arrl 

resources it was not possible to confinn the allegations. It is clear, 

havever, that many manbers of the tribe believed the rurrors and 

threats and were fearful of taking part in the carrpaign or election. 

Certain carrpaign abuses were not ed. On at l east one occasion, Mr. 

Wilson used the tribal station wagon to travel to a polit ical rally 
31 

in his behalf. According to witnesses, another station wagon covered 

with pro-Wilson leaflets was left parked imnediately outside the polling 

place in the town of Martin. Several unconfinred allegations of bribery 

29. IntervieW with Richard Wilson, Mar. 19 , 1974, in U.S.C.C.R. fi les. 

30. Mr. Wilson refused to confirm or deny these reports in an intervieW, 
Mar. 19, 1974. 

31. See intervieW with Leo Vocu, Administrative Assistant to the Executive 
Ccmnittee of the Oglala Sioux Tribe, Mar. 12, 1974 , in U. S.C.C.R. f iles. 
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were received, one fran a wanan who cla:irns to have been brilied to vote 

for Wilson. Allegations that large amounts of trilia1 funds were 
32 

appropriated for Wilson's campaign could not be investigated because 

of the hopelessly inadequate bookkeeping of the trilie. In 1973 a 

consulting firm retained by the BIA reported that the records of the 

Trilial Treasurer were inadequate to account for the expenditure of 
33 

tribal funds. Allegations were confinned that two people associated 

with the Means campaign lost their jobs, without apparent cause, 

:imnediately after the election, but it was not J??Ssilile to ~etennine 

whether the actions were actually politically n.pt,._ivated. 

The Role of the Bureau of Indian Affairs 

The role of the Bureau of Indian Affairs in the election was very 

limited in tenns of direct, visilile involvanent. Under the Cglala 

Sioux Constitution and the trilial election ordinance, the Bureau had 

no express responsiliilities or duties with respect to the election. 

Federal laws and regulations place general res:pansiliility in the BIA for 
34 

the "management of all Indian affairs," but impose no specific 

responsiliilities with respect to the election of trilial leaders. Prior 

to the election the Bureau had been requested by sane trilial members 

to help oversee the election under the Bureau's general responsiliility, 

32. Interview with David Williams, Attorney, Mar. 11, _1973, in u.s.c~c.R. 
files. 

33. Touche Ross and Co., Review of Financial and Management Functions of 
the Cglala Sioux Tribal Goverrnnent and the Pine Ridge Agency of the Bureau 
of Indian Affairs (July 25, 1973) (unpublished report). 

34. 2s·u.s~c. §2 (1970). 
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35 
but it declined to do so. 

The BIA did take responsibility for transporting the ballot boxes, 

ballots, and voting records fran the polling places to Pine Ridge on 

election night. This was done by the BIA fl(>lice who were regarded by 
36 

sane tribal :ment>ers as strongly pro-Wilson. The transportation of the 

ballots by the BIA police has raised serious questions because poll 

watchers were not permitted to ride in the cars with the ballot boxes. 

As discussed earlier, no means had been established for assuring that 

ballots were not tampered with in transit or that the vote count made 

at the precinct was substantially the sama as the official count made 

in Pine Ridge. 

Staff sought to identify any other activity on the part of the 

BIA which may have affected the election, but little specific infonnation 

was found. The agency SUperintendent told staff that Mr. Wilson had 

publicly cla:ined a large degree 9f credit for having hlm appointed to 

the position of SUperintenient at Pine Ridge, his h~ reservation,. 

a fe.v rronths before the election. Though probably n_ot improper, the _ 

impression may have been created that the Bureau would _favor }b:"._ Wilson. 

such an impression may have been given credibility when the superintendent 

made knCMl1 a grant of $60,000 to the tribe a short time prior to the 

election. The grant was not made until after the election, but according 

to the agency superintendent the pranise of the rroney could have been 

35. Intervie.v with Albert Trimble, superintendent, Pine Ridge Agency, 
BIA, Mar. 12, 1974, in u.s.c.c.R. files. 

36. See, for example, interviews with Eugene and Bernice White Hawk, 
Mar. 18, 1974, in u.s.c.c.R. files. 
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used to enhance the carqpaign oJ the incmabent President, Mr•. Wilson. 

The :i;olitical :imp3.ct of Bureau activities and policies canmt be 

:min:imized in light of the heavy deperrlence of the tribal manbers on 

Bureau programs and the pervasive nature of the BIA on the 

reservation. 

Inmediately after the election the Wounded Knee Legal Defense-

-
Offense Ccmnittee requested the Department of the Interior to investigate 

the election. (The BIA is part of this Department.) On the very day 

follCMing _the electi911 the Camtlssianer of Indian Affairs issued a 

statanent in response, saying in part: 

Based on our present info:cmation, there does not 
• appear to be sufficient evidence of voting fraud 

or irregularities to warrant Fe::leral in~tian 
at this time, The Federal Goveniment intends, 
hcmever, closely to monitor developtents in this 
situation and if any such evidence is developed 
giving validity to these charges, we will see that 
a..canplete and proper investigation is made. 

_ The Department and the Bureau have taken no further action with respect 

to the election and sean to have proceeded as though the election were 

valid. 

The BIA has on other occasions asserted the authority and the duty 

to resporrl to abuses of tribal authority by refusing recognition to 

purported tribal representatives and by exercising control over Federal 

and tribal funds. The :i;ossibility of Federal intervention is :ing?licit 

in the statarent of the Camtls~ioner quoted above. 

In a 1956 opinion, th,e Solicitor of the Department of the Interior 
37 

wrote: 

37. Fort Berthold Tribal Affairs, 63 Interior Decisions 188 (June 
20, 1956). 
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And further the Camri.ssioner is not without 
authority to deter abuses of trilial authority 
by virtue of his control over the expendj,ture 
of trilial funds, which authority stems fran 
treaty and statute. The Uniterl States generally 
acts as guardian of the funds and assets of 
Iooian tribes and as such trustee not only is 
held to a high degree of care in the harrlling 
of the furrls and. property of the Irrlians but 
exercises the ordinary supervisory restraint 
incident to such guardianship. ~-. 

In two other opinions issuerl that sarre year, the Solicitor under

took to determine whether certain actions taken by a tribal government 

were valid and entitlerl to recognition by the Bureau. In one opinion 

it was decided that a tribal constitution had not been properly 

adopterl and approverl, and that therefore the Bureau could not recognize
38 

it nor recognize actions taken pursuant to that constitution. In the 

second opinion it was deciderl that the actions taken at a Council 

meeting oot legally convenerl under tribal law were ineffective and. 
39 

could oot be recognizerl. In that case the Council had puq:orterl to 

rem:,ve the rranbers of the Council's Executive Board am elect na,,, rnanbers. 

'!be Bureau refuserl recognition to the new rrembers and continuerl to 

recognize the old nallbers baserl upon the Solicitor's opinion as to 

the legality of the meeting and the rarovals. In another opinion 

the follc:Ming year the Solicitor's Office rrade a detennination as to 

38. U.S. Department of the Interior, Office of the Solicitor, Un
publisherl Decisions, 1956, 238 ~Apr. 23, 1956). 

39. Id. at 248 (May 1, 1956). 
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which of two factions to recognize as the governing authority of the 
40 

Red Iake Barrl of Chippe.wa Indians. This decision was reached based 

upon the Solicitor's analysis of the traditional law of the .tribe. 

The Bureau of Indian Affairs and the Department of the Interior 

have made similar decisions in rrore recent years. In 1972 the ~ecretary 

of the Interior, in deciding an appeal fran action taken by the Bl:1reau 

of Indian Affairs, detemdned that the ranoval of the president of the 

Pawnee Business Council was valid and that the Bureau would not recognize
41 • 

the fo:rmer president of the Business Council. The matter was 

taken to Federal cx,urt by the United States to enforce the Secretary's 

decision. The position taken by: .the United States was that manbers of 

the tribe were being denied the benefit of their duly elected governing 
42 

body. In another case the Carmissioner of Indian Affairs undertook to 

suspend the ronstitution of the Potawatanie Tribe and withdraw re

cognition of its governing body. The Ccmnissioner's action was 
43 

challenged in Federal court by manbers of the tribe. The principal 

40. U.S. Department of the Interior, Qff.;i~ of the Solicitor, Unpublished 
Decisions, 1957, 63.3' (Nov. 22, 1957). 

41. Ietter fran Assistant Secretary of the Interior, Harrison I..oesch , 
to '.f'nanas Chapnan, Jr., Aug. 3, 1972. 

42. Menorandum Brief of Plaintiff in support of its Canplaint and Request 
for Interlocutory Relief, United States v. Pawnee Business Council, Civil 
No. 73-C-ll (N.D. Okla~, filed Jan. 15, 1974). 

43. Battese v. Bruce, Civil No. KC-3664 (D. Kan., filed nee: 11, 1972). 

https://Chippe.wa


23 

argument put forth in support of. the Ccmnissioner's action was as 

follows: 

The camdssioner has an .independent trust 
responsibility to the .inlividual members of 
the Indian tribe to insure that those persons 
who hold thanselves out to the Ccmnissioner 
as the duly elected representatives of the 

.band" are in_ f~ct duly elected and have in fact 
canplied with the te:tms of the governing 
document of :the band. This responsibility 
and duty is inherent in the Ccmnissioner's 
official duties as trustee for the band. SUrely 
the camdssioner has the pc::Mer to insure that 
he has in fact recognized the proper persons 
as representatives of the band. 44 

In light of this histo:ry, there can be little ~sti9.D that the 

BIA has authority to look beh.in:1 the asserted legitimacy of tribal- . .~ 

representatives. Were the tribal government of the Oglala Sioux a 

traditional fonn of government the matter might be viewed differently. 

However, where the tribal government is established pursuant to Federal 
45 

law, i.e., the Indian Reorganization Act, and where the tribal a:>nstitution 
46 

is subject to the approval of the Department of the Interior, the 

Federal government owes or ought to owe a higher degree of care to 

assure that those mechanisms of tribal gov~ent are oot abusE;rl.. 

Certainly not every slight legal error or anission will call for BIA 

scrutiny. In detemun.ing· whether certain tribal actions were entitla:1 

44. Defendants Trial Brief at 9-10, Battese v. Bruce, Civil No. RC-3664 
(D. Kan., filed May 13, 1974). 

45. 25 u.s.c. §476 (1970). 

46. Ibid. 
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24 

to BIA recognition in th.e past, one standard that has been used is the 

standard of "substantial canpliance" with applicable laws or custans. 

Clwiously, the facts presented here do not sha-, substantial ca:npliance 

with the tribal orqinance governing the election.. 

The reaso~.. why the BIA chose not to act on the allegations of 
. . 

massive irregularities are oot yet clear, and it is not clear that the 

BIA has cc:mnitted itself finally to one course of action. It is, at the 

least,unforlunate that the Bureau did not :imnediately undertake the 

thorough investigation wh~ch the evidence seans to have_ warranted. 

47. See,u.s. Department of the Interior, .Office of the Solicitor, 
Unpublished Decisions, 1956, 238 et fila· (Apr. 23, 1956). 



25 

SUrrrnary of Firrlings 

- Many people voted. in the election who were mt eligible to vote 

because they were mt enrolled. rranbers of the tribe according to 

available records. An examination of 793 names on the official voting 

records identified. 154 such mn-enrollerl vt>ters. (pp. 3-5) 

- Many people voted. in the election without a::mplying with the 

election ordinance requiring a proper affidavit of eligibi lity. 

Irrlividuals whose names do not appear on the official voting list are 

required. by the ordinance to sul:mit an affidavit of eligibility sup

ported. by the signatures of ~ eligible voters. About 283 voters 

whose names were mt on the official voting list sul:mitterl no affidavit 

at all. Alm:>st 600 voters sul:mitterl affidavits without the required. 

supporting signatures. (pp. 5-6) 

- No procerlure was established. or follCMed to pennit the disqualifi

cation of ballots cast by voters who sul:mitterl an affidavit but were 

later found to be ineligible. (p . .6) 

- An urrletenninerl number of people voted. who were not residents of 

the reservation or who did not meet the one year residency requirem:mt 

of the tribal election ordinance. No effort was made by the Election 

Board to enforce the resideocy :requirem:mts for voting. (pp. 6-7) 

- No procerlure or methcd was established. or userl to check the identity 

of imividuals presenting thanselves at the polls. (p. 7) 
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-- The voter lists distribute:i by the Election Board to each of the 

precincts were extremely inaccurate and out of date. (pp. 7-9) 

- There did not exist at the t irre of the election and there does 

not rcM exist any reasonably accurate list of the enrolle:i members of 

the Oglala Sioux Tribe living on the reservation and qualifie:i to vote 

in tribal elections. 

- No procedure or method was established or used to verify that the 

l.ll'lofficial ool.ll'lt of votes as tallied at the r:clls imnediately after 

the close of voting oorresponded substantially with the official count 

made after the ballots were transported to the Village of Pine Ridge. 

'!he involvanent of the Federal Goverrurent in the tribal el ection 

was evidenced by the fact that after the polls had closed, the ballot 

boxes and ballots were transported to Pine Ridge by the Bureau of 

Irrlian Affairs police. (pp. 10-11) 

- No poll-watchers or observers were present at any time during the 

official count of the votes. (p. 11) 

No proce:iure or method was established or used to keep an accurate 

account of the use or distribution of all the official ballots which 

were printed. Neither was there an exact record of the number of 

official ballots printed. (pp. 11-12) 

-- '!he Election Board was canposed of three naribers, two of whan 
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ha::1 been apJ;XJintErl by the Tribal Council at a meeting over \vhich 

incumbent Richard Wilson presidErl. The third menber was apJ;XJintErl 

by a marorandum signErl by only three :manbers of the tribal Executive 

Camtlttee, one of \vhan was Mr. Wilson. (pp. 12-14) 

- Certain election jud.ges and clerks were not properly app:>intErl 

by the Electi on Board or by the appropr iate district council. (pp . 14-15) 

-- Numerous ballots were P=rrnitt Erl to be taken out of the J;XJlling 

places, marked, placed in the bal lot boxes and countErl without following 

any of the pr ocedures establ ished by the election ordinance for absentee 

voting . (pp. 15-16) 

The Election Eoard has failErl to make a reJ;XJrt or r ea:mnen:iation 

to the Tribal Council regarding the contest to the electi on as required 

by the election ordinance. (p. 16) 

- The Tribal Council was not in session at the tirre the electi on 

ordinance requirErl the contest of the election t o be sul:::mittErl to the 

Council. Richard Wilson-was the only person with the legal author i ty 

to call the Council into session, but he f ai lErl to do so. (pp. 16-17) 

- The election was held in a climate of fear and tensi on. (p. 17) 

The Bureau of Indian Affairs refusErl to supervise or oversee the 

electi on and afterwards refused to investigate charges of irregularities 

and fraud. in the election. (pp. 18- 20, 24) 
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Reccmnenia.tions 

In view of the facts fourn here, the nost appropriate course would 

appear to be for the Tribal Council to o:rder a new election. At this 

writing, the COuncil has not had the opportunity to oonsider the 

allegations of irregularities :in the election. Should the Council 

fail to o:rder a new election, it will then be :inCtJinbent upon the BIA 

to determine whether the present tribal representatives are entitle:1 

to recognition. In our view,the results of the election are invalid 

at least so far as those candidates running on a reservation-wide 

basis, the president and vice-president. No attanpt was made to 

evaluate or detennine whether the election-was fair with respect to 

the election of members of the Tribal council. 

In omer for any new election to be reasonably fair, existing 

safeguards must be adhere:1 to, and additional safeguards must be 

establishe:1 by tribal ol'.dinance. Establish:ing such safeguards am 
deteJ:m:in:ing what proce:lures to follow is clearly the resi;xmsibility 

r 

of the Tribal COUncil. 

More :importantly for the long run, an accurate list of the.persons 

entitle:1 to vote in tribal elections ought to be developed. At this 

time it appears essential that the Bureau provide the necessary recol'.ds 

and resources to develop such a list. This task should be begun at once. 

* U.S. GOVtRNMEIIT PRINTING OfACE: 1974- 626-280/86 
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