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PREF.ACE 

The United States Corrmission on Civil Rights 

The United States Corrmission on Civil Rights, created by the Civil Rights 
Act of 1957, is an independent, bipartisan agency of the executive branch 
of the Fe:ieral Govenment. By the te:tJns of the Act, as arrende:i, the 
Corrmission is charge:i with the following duties pertaining to denials 
of the equal protection of the laws base:i on race, color, sex, religion, 
or national origin: investigations of individual discriminatory denials 
of the right to vote; study of legal developrents with respect to 
denials of the equal protection of the law; .appraisal of the laws and 
policies of the Unite:i States with respect to denials of equal protection 
of the law; :rcaintenance of a national clearinghouse for infonnation 
respecting denials of equal protection of the law; and investigation of 
patterns or practices of fraud or discnnination in the conduct of 
Fe:ieral elections. The Corrmission is also require:i to submit reports 
to the President and the Congress at such tines as the Corrmission, the 
Congress, or the President shall deem desirable. 

The State Advisory Corrmittee 

An Advisory Corrmittee to the United States Corrmission on Civil Rights 
has been established in each of the 50 states and the District of 
Columbia pursuant to section 105(c) of the Civil Rights Act of 1957 as 
arrende:i. The Corrmittees are made up of responsible persons who serve 
without carrq;:>ensation. Their frmctions under their mandate from the 
Ccmnission are to: advise the Corrmission of all relevant infonnation 
concerning their respective States on matters within the jurisdiction 
of the Corrmission; advise the Corrmission on matters of mutual concern 
in the preparation of reports of the Corrmission to the President and 
the Congress; receive reports, suggestions, and reccmrendations fran 
individuals, public and private organizations, and public officials 
upon matters in which the Corrmission shall request the assistance of 
the State Corrmittee; and attend, as observers, any open hearing or 
conference which the Corrmission may hold within the State. 

Recarmendations to the United States Corrmission on Civil Rights 

This report has been prepare:i for submission to the U.S. Corrmission 
on Civil Rights by the Virginia State Advisory Corrmittee. The con
clusions and recormendations in this report are those of the Advisory 
Corrmittee and are base:i upon the Corrmittee's evaluation of infonnation 
received as a result of research and investigations undertaken through 
June 1973. This report has been receive:i by the Corrmission and will 
be considere:i by it in making its report and recarrmendations to the 
President and the Congress. 

i 
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INTroDUCI'ION 

The increasing concern over the absence of black judges in 

Virginia has pranpted the Virginia State Advisory Corrmittee to the U. S. 

CUrmi.ssion on Civil Rights to examine the process by which Virginia's 

judges are selected. 

M'.Jst of the infonnation in this study was obtained fran practicing 

lawyers and concerned citizens who have observed courtroan proceedings. 

Civil rights groups have alleged that many judges in Virginia are biased 

against blacks who appear before the court. It is also alleged by both 

black and white lawyers, as well as laymen, that there is frequent 

disparity in the sentences given to blacks and whites convicted of 

canparable crimes. Still another charge is that many judges are 

disrespectful of black persons who care before the court, including 

black lawyers. 

There are approximately 335 district and circuit court judges in 

Virginia. Not one is black. Of approximately 235 substitute judges, 

six are black. 

The population of Virginia is 4,648,494. The black population is 

861,368, IIDre than 18 percent of the total. It was estimated by lawyers 

interviewed by the Advisory Corrmittee that in sare localities in Virginia 

(e.g. Richrcond) approximately 80 percent of the persons appearing before 

the cr.iminal courts are black. 

In the city of Richrcond, the black population is 45 percent of the 

total. Of approximately 500 people employed in the courts b.u percent 

are black, and they hold primarily custodial positions. Since district 

court judges have the u1ti.mate responsibility for hiring court personnel, 
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these figures further reflect the impact that the selection of judges 

has on a camn:mity. 

Circuit judges also have considerable power .m their counties. For 

example, they are authorized to appo.mt the electoral board, the gane 

warden, and the school board. Many :persons interviewed .m the course of 

this study expressed the belief that there is a courthouse "inner circle" 

which is hard to penetrate, even by the nest ca:apetent outsiders. 

Standards of judicial behavior and rrethods of select.mg judges 

have long been subjects of debate anong ooth jurists and layman. 

Generally, however, the public bec:mes aroused only when blatant acts 

of judicial malfeasance or :impropriety are brought to its attention. 

Judges undoubtedly have a status .m Anerican society which ccmaands nore 

respect and awe than :perhaps any other public office. They also wield 

trenendous power .m their :routine exercise of judgmant. According to 

the Task Force Re:E;Ort on the courts prepared for the President's 

Ccmnission on raw Enforcenent and Mn:i.nistration of Justice: 

The quality of justice depends in large measure 
on the quality of judges. Good judges are 
essential for settling all types of legal 
contJ:oversies, whether the issue involves the 
custcxiy of a child, the .mterpretation of a 
private bus.mess agreenent or a will, or the 
power of the goverrment to enforce a regulatory 
statute. 

Many decisions of ?)lice, prosecutors and 
defense counsel are detei:mined by the trial 
judges' rul.mgs, by his sentencing practices, 
and even by the speed with which he diSI,X>ses 
of cases. And to a great degree the public's 
iirpression of justice is shaped by the trial 
judge's deneanor and the dignity he imparts 
to the proceedings .m his courtroom. 

https://select.mg
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Since all judges, especially appellate judges, enunciate rules 

and principles which govern future cases, the report anphasized the 

necessity for judges to have wisdan and sensitivity to both the problems 

of law enforcercen.t and of society in general. 

In nany jurisdictions, a trial judge's sentence, if it is witjtln 

statutory limits, cannot be adjusted by an appellate court reganiless of 
. . 

hcM harsh or arbitrary it may be. .Although nany defendants appear before 

the judge to enter a guilty plea (often the result of negotiations with 

the prosecutor) , the judge's influence is still substantial since such 

negotiated pleas are based largely U];X)n expectations of the result if 

the case were brought to trial. 

Unfortunately, there is very little training available for rrost 

lawyers aP,EX>inted to the bench. It is not unusual for a judge to be 

aP,EX>inted to a court of law in which he has had no prior experience. 

A survey by the Institute of Judicial Administration revealed that only 

12 percent of the judges in the United States had received any fonnal 

training or orientation when they assumed office. 

The judiciary, in general, holds a place outside the scope of 

nonnal public supervision and oversight. Many jurists believe that this 

autonany is necessary to maintain an independent judiciary, and that 

independence is necessary to keep the judiciary free fran partisan 

political pressures. It is also important that judges have such quali

ties as patience, sensitivity, and character as W=ll as legal expertise, 

and that the judiciary be sensitive to and understand the social 

problems of society. The Advisory ccmnittee believes that the judiciary 

should be a part of the society and responsive to its changes. 
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It is because o~ the need f~ judges to be responsible arrl 

responsive that tJ:ie camlittee takes the p:>Sition that it is :mg;x,ri:ant 

that there be black judges, e~ially in areas of substantial black 

population. An all-white judiciaey ;raises serious questions al:;out 

discrimination in judicial appointnents. 

Foll~ is a description of Virginia's court structure and the 

px:ocedure for selecting judges. 
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THE· C'OORl' STROCIURE OF VIRGINIA 

The Virginia Constitution provides for a Sup.i:are Court and the 

establishrrent· of other courts by the General Assembly. The General 

Assembly has established ~ kinds of courts: Circuit c.ourts, or courts 

of record, and District c.ourts, or courts not of record (in which tran

scripts of proceedings are not made). IDcal courts of limited juris

diction, called I_X>lice .courts, have been al:olished or are being phased 

out. 

The Suprene Court, the highest state court, has seven justices, 

but the General Assembly has the power to increase the number up to 11. 

'rhou.gh it acts primarily as an appellate court, it has original or 

trial-type jurisdiction in sarre cases. 

There are 30 circuits and 100 circuit court judges. The circuit 

courts are trial courts of general jurisdiction which hear all but the 

nest minor civil cases. They have general criminal jurisdiction with 

the exception of sane misderreanors and offenses against county or local 

laws. 

District courts are nore nurrerous and have nn:tch less legal authority 

than circuit courts. Previously known as county and nnmicipal courts, 

the circuit courts are organized. into 31 districts and include the 

general district courts and the juvenile and darestic relations district 

courts. There are approximately 235 full-tine and part-tine district 

judges. 

Circuit courts handle appeals from district court decisions. Alnost 

any case, civil or criminal, may be appealed. to the local circuit court, 
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which then holds a new trial, this t:irce :rraking a CC1Tg;>lete recoJ:d o-;e the 
.. 

proceedings. The circuit court also has the general :i;:ower to issue writs 

or orders to the district courts in appropriate cases. 



7 
.. 

THE PROCEDURE FOR SELECl'ING JUDGE:S 

.. 
Suprerre Court 

The justices of the Virginia Suprerre Court are chosen by majority 

vote of both houses of the General Assembly, and serve a term of 12 years. 

Circuit Courts 

Judges for the circuit courts are also chosen by majority vote 

of both houses of the General Assembly, but ·they serve a shorter, 8-year 

term. The statute does not describe the process for nan:i.na.ting circuit 

court judges. If a circuit court judgeship becorres vacant while the 

General Assembly is not in session, the Govenior may appoint a person to 

fill the vacancy until 30 days after the General Assembly convenes. The 

General Assembly then elects either the Governor's appointee or another 

to serve the full term. Ordinarily, the General Assembly simply elects 

the person appointed by the Govenior. 

A circuit court judge ImlSt be a resident of the State and the area 

served. by the circuit court, and a nernber of the Virginia bar for five 

years. Apart fran these, there are no other qualifications required 

by statute. Circuit court judges are restricted fran practicing law or 

holding any other elective office or position of public trust. 

District Courts 

Full-time district court judges are chosen by majority vote of the 

General Assembly. They serve 6-year tenns. The judges of the circuit 

court, having jurisdiction over the district, naninate a "panel" of no 

rrore than three persons for each vacancy. No :min:innmt nmnber is specified. 

The General Assembly may elect one of these persons to fill the vacancy, 
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although the law establishing this proced.ure, which becama effective in 

July 1973, does not require the General Assembly to elect any of those 

naninated. The General Assembly apparently could elect sareone of its 

own choosing. 

When the General Assembly is not in session, the judges of the 

circuit court in the area may appoint full-tine district court judges 

who serve l.mtil 30 days after the General Assembly begins its session. 

In addition to full-tine judges, sarre district courts also have 

part-tine judges and substitute judges. Part-tine judges are appointed 

by the judges of the circuit court having jurisdiction over the district. 

They serve 4-year terms. A substitute judge is appointed by the chief 

judge of the circuit court to serve the sane tenn as the judge for whom 

he substitutes. 

Under the 1973 law, nearly all district court judges' terms will 

expire in 1980. After 1980 all district court judges will serve full 

tenns; there will be no part-tine judges. 

District judges nCM must be rrernbers of the State bar and, with 

certain exceptions, must live in the district. Judges in many of the 

present district courts were not required. to be attomeys when they 

becarce judges. They will be continued. in office 1IDtil their present terms 

expire. 

The 1973 law requires that the COrcmittee on District Courts, 

consisting of six rrernbers of the General Assembly and three judges, 

detennine the necessary number of district court judges. No vacancy may 

be filled. l.mtil the COrcmittee first investigates and certifies that 

filling the vacancy is necessary. 
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Judicial Inquiry and Review Corrrn:i.ssion 

To renove any judge, the State Constitution requires, and the 

General Assembly has established, a Judicial Inquiry and Review carmission 

made up of judges, attorneys, and nembers of the public. The Ccmnission 

has the authority to investigate charges which could be cause for rerroval, 

censure, or retirercent. Proceedings before the Corrrn:i.ssion are confidential. 

If the Corrrn:i.ssion finds the charges well-founded, it may file a complaint 

with the SUprerre Court which may then hold a public hearing and take 

appropriate action. 

According to a study by the Ieague of Wl:nen Voters, the camdssion 

~ rronthly, or rrore often if complaints should warrant it. The 

Corrrn:i.ssion cha.inran infonn:d the Ieague that rrost canplaints deal with 

dissatisfaction with verdicts rather than the competency of judges. 

Complaint fonns may be obtained from any Corrrn:i.ssion nenber. The CCmnission 

intervie.ws witnesses and gathers infonration, as w::>uld any investigative 

body. 

The Judicial Inquiry and Review Corrrn:i.ssion is an imp:>rtant tool in 

light of the allegations of racism made against judges in Virginia. How

ever, few people are aware of its existence and if it is to becarce an 

effective instnment, rrore publicity should be given to it. 

https://intervie.ws
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·OI'HER Mm'HODS ·OF JUDICIAL SELECT'ION 

Five procedures for selecting judges in the United States include: 

1) executive appointrcent; 2) partisan p:,pular election; 3) non-partisan 

p:,pular election; 4) election by the legislature; and 5) non-partisan 

citizen's carrmission. 

1) Executive Appointrcent. The ~r {or another designated State 

executive) appoints judges as vacancies occur. The executive usually has 

access to both confidential and public infonration concerning the 

qualifications of candidates. However, there is a temptation to treat 

appointrcents as p:,litical rewards. 

Under this :rrethod, racial balance in the courts depends on the 

proclivities of the executive. Citizen pressure to appoint minority 

judges, if effectively nobilized, may have an impact. 

2) Partisan Popular Elections. Judges are naninated by a p:,litical 

party and appear on the ballot as candidates of that party. Party 

affiliation rather than judicial competence may then becarre the :rreasure 

for selection. One of the dangers is that, after election, the judge 

may be tempted to use his judicial powers to repay his p:,litical party. 

3) Non-Partisan Popular Elections. Under this procedure, the 

campaigning judge himself must convince the public. There is no p:,litical 

party or legislature to accept the responsibility for his qualifications 

or lack thereof. However, pressure groups, rather than p:,litical parties 

may then be the force to select or rercove judges. 

A judicial candidate must have funds or the backing of one or nore 

interest groups to obtain the necessary public e'XfX)sure. Candidates with 

the greatest financial support generally are not minority candidates. 
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4) Election ·by the Iegislature. This methcxl is also p:,litical. 
.. 

Votes are often cast by legislators on the basis of party affiliation or 

p:,litical debt:.. If members of the legislature are sensitive to the needs 

of their constituents, and the selection of judges is an iinp)rtant issue 

to the voters, this procedure can be an equitable one. 

Under this methcxl, minority candidates may be chosen if the 

legislature feels that it would be p:,litically feasible. In Virginia, 

the General Assembly obtains names for namination for circuit judgeships 

from the local bar associations in the State. Many have never sul::m:i..tted 

the name of a black lawyer for nc:mination. 

5) Non-Partisan Citizen's Corrmission (the Merit Plan) . A non-partisan 

carrmission makes na:ninations for judgeships, and the G'overn.or must select 

judges from this list. The carrmission is corrq;x:>sed of lay rrenbers appointed 

by the G:>vernor and lawyers either elected or appointed by the bar 

associations. 

The carrmission reviews the appointrrents after a short probationary 

J?e,T:iod to detenn:ine if the judges should rercain in office, and makes a 

;further review at the end of each judge's tenn of office. 

Despite the "non-partisan" label, a flaw in this methcxl is that 

executive appointrrent of ccmnission rrenbers may result in p:,litical 

pressure to nominate certain candidates. Ideally, if the selection panel 

is carrq;Irised of representative persons in the cormnmity, representative 

naninations will also be sul:mitted. Certainly a judge who has derronstrated 

racism in the courtroom would not be re-appointed. 

https://G'overn.or
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.. Several organizations in Virginia have advocated the non-partisan 

citizen's carrmission. The league of W:man Voters' System of Justice Study 

Kit states: 

The Attorney General Lof Virginia/ is supfX)rting 
the establishrcent of a non-partisan narn:inating 
corrmi.ssion made up of l::oth lawyers and laymen 
that would act as an impartial review panel with 
tlie authority to screen candidates for judicial 
office. 

The Virginia Bar Association voted in June 1972, 
to recormend a non-partisan naninating cc:mnission 
and will probably be sul:xni.tting a bill to the 
1973 legislature to implerren.t it. And nation-wide, 
the A:rrerican Judicial Society and the A:rrerican Bar 
Association also endorse the non-partisan naninating 
comnission as the first part of their preferred 
nerit selection plan. 

The study also points out that one of the requirerrents of the merit 

plan - the non-partisan election - would be very difficult to institute 

in Virginia since it would require constitutional change. However, the 

establisbrrent of a corrmi.ssion would require only a statutory change. 

Iegislation was introduced in the Senate late in the 1972 session to 

establish such a camnission, but died in cc:mnittee. 
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FINDINGS AND CONCWSIONS 

Having reviewed the procedures for selectirtg judges in Virginia 

and elsewhere·, ba.sed on the literature and the statutes, the Virginia 

State Advisory Comni.ttee questioned lawyers and legislators as to how 

the selection process actually works in Virginia. 

Nominations for the SUprema court are made by the Virginia Bar 

Association. Nominations for courts of record are sul:mitterl by local bar 

associations. In Richrrond, for example, when a vacancy occurs in a court 

of record the Richrrond Bar Association nominates a candidate and sul:mits 

the narre to the General Assembly. If the Assembly is not in session the 

:names is sul:mitterl to the Governor. Until April 1972, the General Assembly 

met once every two years. It now meets annually. 

Prior to naninations, election campaigns are held within the local 

bar association. There are no criteria for nanination, nor are there 

specific qualifications for becoming a nenber of the Richrrond Bar 

Association. A Virginia lawyer neerl only complete the application and 

be endorsed by three mambers. 

It was alleged that the Richrrond Bar is controlled by attorneys 

associaterl with Richrrond' s largest and IIDSt prestigious finns and that 

they nominate one who "has paid his dues, can be influenced if necessary, 

or wham they want out of the way for competitive reasons." A judge with 

no experience in criminal law may be appointed to a criminal court. This 

procedure may also eliminate p:)tentially good judges who have no desire 

to enter a 11p:)pularity contest." 



.. 

14 

The choice of the local bar association is submitted to the 

Governor or to the General Assembly for confirrna.tion. 'lb date, no name 

sul::mitted has been rejected by the legislature. 

A black lawyer ran for a nanination in Richrrond in 1971, but was 

defeated. He received alnost 45 :r;ercent of the vote, and several persons 

cited this as an example of a qualified black lawyer who could have been 

appointed. It was the opinion of others that he lost because he was a 

Dercocrat and the incumbent Republican Governor wanted a Republican. It 

was also alleged that the close defeat was staged so it ~uld appear 

that he had a chance and that the Richrrond Bar was not biased against 

blacks. 

Close observers of the selection process clairnerl that the judicial 

system is inextricably a part of the larger schema of Virginia p:>litics. 

The General Assembly, with 40 Senators and 100 :rrernbers of the House of 

Delegates, has one black Senator and one black :rrernber of the House of 

Delegates. 

A frequent allegation is that there are no black judges because 

no "qualified" black lawyers are willing to leave lucrative practices 

to take a judgeship. Black lawyers, however, p:,inted· out that law 

practice is not particularly profitable for black lawyers and there 

~uld be great prestige associated with being Virginia's first black 

judge. They also felt that the "qualifications" argurrent was inherently 

racist. 

The views of officials of the Old D.:lninion Bar Association and 

the Richrrond Bar Association were solicited by the Advisory Ccmnittee. 
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The Old Dominion Bar Association is the black bar association in 

Virginia. Its president, Janes Sheffield, said that in Richrrond, which 

has about 20 black lawyers, any one of them seeking ncmination ~uld 

obviously need substantial support from white lawyers. 

The Old Dominion Bar Association has endorsed black lawyers as 

judicial candidates and has publicly charged racial discrimination in 

the nomination and election of Virginia's judges. Fonrer QJvernor Li.nwcx:xi 

Holton promised to aPfX)int a black lawyer as judge, and it was re:i;:orted 

on May 13, 1972, in the Richrrond Afro-American that, in a ~ting with 

black organizations and lawyers, the Governor indicated he was considering 

a black attorney for the State Suprerre Court seat to be vacated, but no 

ap:i;:ointrrent was made. 

Hunter Martin, Secretary of the Richrrond Bar Association, said that 

he felt that the present selection procedure generally produ.ce:l good 

judges, and that the recent Virginia court refonns ~uld improve the 

system. He agreed that "to scxre extent, it's a :i;:opularity contest," but 

he did not feel that :i;:olitics dominated, or that discrimination was a 

factor in the absence of black judges. He told the Advisory Ccmnittee 

that, "a competent colored lawyer has just as good a chance as any other", 

and that the nore competent black lawyers were just not interested in 

running. 

Asked his opinion of a nerit selection system or citizens' review 

board, Mr. Martin replie:l that the average citizen was not qualified to 

select judges, and that dissatisfied persons should go to their 

legislators if they have complaints. All aPfX)intrnents are ult:i.rrately 

:i;:olitical, he concluded. 
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The behavior of sare incumbent white judges, however, is of najor 

concern to the Advisory Corrmittee. It has been charged that sare judges 

are disrespectful toward blacks in their courtroans, that they do not 

use courtesy titles and nay even use racial epithets. Several other 

groups have expressed this concern including the Arcerican Civil Liberties 

Union and the Virginia Council on Human Relations, both of which have 

instituted court-watching programs. 

The league of W:lren Voters in Virginia in its system of justice 

study has reviewed the entire legal system of the camon'IMeal.th of Virginia, 

including the sel ection of judges. Ellen Gale, Chai.Iw:man of the study, 

info:rned the Advisory Corrmittee that at one time 90 percent of the judges 

~e interim appointments by the Governor, given joint a:pproval by the 

General Asserrbly. Mrs. Gale said she felt that there has been iroprovarent 

as a result of the nEM legislation and nore frequent rreetings of the 

General Assembly. The Court of Justice Ccmnittees of the House and 

Senate n<:M have access to the files of the judicial reviEM lx>ard before 

voting on the selection of an incumbent judge. 

The league, according to Mrs. Gale, favors the establishrrent of a 

citizen naninating ccmni.ssion, similar to that of the rrerit plan, for the 

screening of applicants. Mrs. Gale observed that it was difficult to 

pin:p:>int racial discrimination fran the league's research, but it was 

evident that there were inconsistencies in the jtrlicial system in Virginia. 

Concerned Citizens for Justice in Virginia, an organization which 

evolved fran a 1972 citizen's conference on the courts, has about 300 

rrerrbers. Representatives were invited by the Court of Justice Catrni.ttee 

of the House to appear as resource persons when it was considering the 

https://camon'IMeal.th
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... 
recently enacted court reorganization bills. Concerned Citizens also 

supports the :rrerit plan with non-lawyers on the selection panel. 

The Virginia State Mviso:cy COrrmittee to the u. s. Ccmnission on 

Civil Rights concludes that the absence of black judges in Virginia is 

a direct result of past and present discrimination, and the lack of 

carrmitn:ent to eliminating those discriminato:cy barriers by bar 

associations, the Governor, and the General Assembly. Consequently, the 

Mviso:cy Cc:mnittee seriously doubts that justice in Virginia is being 

administered impartially and without regard to race. The absence of 

blacks in any capacity in Virginia's courts raises a serious question 

about the impartiality of the judicial system. 

This question is reinforced by the frequent allegations nade to the 

Ccmnittee of racism of presiding judges, disparity in sentencing and in 

setting bail between blacks and whites, the use of racial epithets and 

the refusal to use courtesy titles when addressing blacks in the 

courtroc:m. 
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' . RECXMmNDATIONS 

The Virginia State Mviso:ry Ccnmittee to the U. S. camd.ssion on 

Civil Rights, having reviewed the judicial selection process in Virginia, 

does not believe it is inherently discriminatory. However, the manner 

in which the process is administered has resulted in an all-white 

judiciary and little effort has been rrade to rectify the situation. 

The Cormrl.ttee therefore offers the following recannendations 

toward irrproving Virginia's judicial system: 

1. That, at the present ti:rre, high priority be given by 
bar associations, the General Assembly, and the Governor 
to the nanination and apfX)intment of black judges. 

2. That Virginia establish a non-partisan citizen's 
carrmission carrp.:>sed of lawyers and non-lawyers to 
ncminate qualified candidates for judgeships. The 
C?overnor or the General Assembly ~d then make 
apfX)intments from these candidates. The Ccmnission 
should be representative of the citizens of the 
Cormonwealth. 

3. That the Cormonwealth of Virginia, as well as local 
bar associations and concerned camnmity groups, 
effectively publicize the existence and function 
of the Judicial Inquiry and Review Ccmnission. 
Citizens should be infonred that if they have 
canplaints against judges, the constitution has 
provided for the creation of a body to investigate 
those charges and take appropriate action. 
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