THE FEDERAL CIVIL RIGHTS
ENFORCEMENT EFFORT--1974

Volume Il

_ To Provide...For Fair Housing

A Report of the
U.S. Commission
on Civil Rights
December 1974




U.S. Commission on Civil Rights

The U.S. Commission on Civil Rights is a temporary, independent,
bipartisan agency established by Congress in 1957 to:

Investigate complaints alleging denial of the right to vote by
reason of race, color, religion, sex, or national origin, or by
reason of fraudulent practices;

Study and collect information concerning legal developments
constituting a denial of equal protection of the laws under the
Constitution because of race, color, religion, sex, or national
origin, or in the administration of justice;

Appraise Federal laws and policles with respect to the denial of
equal protection of the laws because of race, color, religion, sex,
or national origin, or in the administration of justice;

Serve as a national clearinghouse for information concerning denials
of equal protection of the laws because of race, color, religion,
sex, or national origin; and

Submit reports, findings, and recommendations to the President and
the Congress.

Members of the Commission:

Arthur S. Flemming, Chairman
Stephen Horn, Vice Chairman
Frankie M., Freeman

Robert S. Rankin

Manuel Ruiz, Jr.

John A. Buggs, Staff Director




THE FEDERAL CIVIL RIGHTS ENFORCEMENT EFFORT--1974

Volume IT
To Provide...For Fair Housing

A Report of the
U.S. Commission on
Civil Rights
December 1974



iii

LETTER OF TRANSMITTAL

U.S. COMMISSION ON CIVIL RIGHTS
WASHINGTON, D.C., DECEMBER 1974

THE PRESIDENT
THE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

SIRS:

The U.S. Commission on Civil Rights presents this report to you pursuant
to Public Law 85-315, as amended.

This report evaluates the civil rights activities of the Federal agenciles
with fair housing responsibilities: the Department of Housing and Urban
Development (HUD); the Federal financial regulatory agencies--the Office

of the Comptroller of the Currency (COC), the Federal Deposit Insurance
Corporation (FDIC), the Federal Home Loan Bank Board (FHLBB), and the
Federal Reserve System (FRS); the Veterans Administration (VA); and the
General Services Administration (GSA). It is the second of a series of

slix reports to be issued by this Commission describing the structure,
mechanisms, and procedures utilized by the Federal departments and agencies
in their efforts to end discrimination against this Nation's minority and
female citizens. This series of publications represents our fourth followup
to a September 1970 study of the Federal civil rights enforcement effort.

We have concluded in this report that HUD, the major agency with responsi-
bilities for fair housing, has made a considerable investment of time and
resources in dealing with complaints but has failed to conduct sufficient
and systematic fair housing reviews of State and local governments, housing
authorities, builders and developers, real estate brokers, managers, or
lenders. It has not adequately monitored compliance agreements or
affirmative marketing plams.

We recommend a Presidential directive that the Secretary of Housing and
Urban Development give the enforcement of fair housing provisions a

‘higher departmental priority by establishing as a goal for the next 12
months the conducting of at least 50 comprehensive communitywide compliance
reviews of all major institutions in the community which affect the pro-
duction, sale, and rental of housing; and the adoption of a requirement

in connection with all applications for HUD funding, subdivision approval,
and mortgage insurance, that affirmative action plans be developed to
provide for increased housing opportunities for minorities and women.

We found that a major obstacle to HUD's fair housing program is that under
Title VIII of the Civil Rights Act of 1968 HUD has no enforcement authority,
and we recommend that Congress amend Title VIII of the Civil Rights Act of
1968 to authorize HUD to issue cease and desist orders to eliminate dis-
criminatory housing practices.




We have also concluded that few significant actions have been taken by
the other agencies with fair housing responsibilities to impact on the
country's serious problem of housing discrimination., For example, the
agencies have not sufficiently informed those who benefit f£rom their
programs of the steps they must take to comply with the fair housing

law and they have failed to adequately measure compliance with the
existing requirements, Further, prior to the 1974 amendment to Title
VIII prohibiting sex discrimination in housing, there had been few
substantial steps toward combating sex discrimination. We have included
specific recommendations in this report concerning each of these agencies.

We urge your consideration of the facts presented and ask for your
leadership in ensuring implementation of the recommendations made,

Respectfully,

Arthur S. Flemming, Chairman
Stephen Horn, Vice Chairman
Frankie M, Freeman

Robert S. Rankin

Manuel Ruiz, Jr,

John A. Buggs, Staff Director



PREFACE

In October 1970 the Commission published its first across-the-board
evaluation of the Federal Government's effort to end discrimination

against American minorities. That report, The Federal Civil Rights

Enforcement Effort, was followed by three reports, in May 1971,

November 1971, and January 1973, which summarized the civil rights
steps taken by the Government since the origimal report.

At the time we released the last report we indicated that we were
conducting another analysis of Federal civil rights programs. This
analysis is the Commission's most comprehensive. In order to enable the
public to comprehend more fully the diverse parts of our study,
we have decided to release each of its six sections independently over
the next 7 months. In November 1974, we released Volume I of the Federal

Civil Rights Enforcement Effort--1974: To Regulate in the Public Interest.

After this second volume on the housing agencies, we will publish reports
on Federal civil rights efforts in the areas of education, employment,
federally-assisted programs, and policymaking. These reports will cover
the activities of not only the most widely known agencies with civil
rights responsibilities, such as the Departments of Labor and Health,
Education, and Welfare, but also those which have received lesser public
attention such as the Office of Management and Budget and the Office of
Revenue Sharing of the Department of the Treasury.

This study was begun in November 1972, As we have done with all
previous Commission studies of the Federal enforcement effort, detailed

questionnaires were sent to agencies, extensive interviewing of
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Washington-based civil rights officials took place, and a vast number
of documents were reviewed, including laws, regulations, agency handbooks
and guidelines, compliance review reports, and books and reports
authored by leading civil rights scholars. Volumes of data were also
analyzed from sources including the census, agency data banks, complaint
investigations, and recipient application forms. For the first time
Commigssion staff also talked to Federal civil rights officials in
regional and district offices. Agency representatives were interviewed
in Boston, Dallas, New Orleans, San Francisco, Los Angeles, and Chicago.
All of the agencies dealt with at length in our January 1973 report,

The Federal Civil Rights Enforcement Effort--A Reassessment, were

reviewed in this study with the exception of the Office of Economic
Opportunity and the Economic Development Administration of the Depart-
ment of Commerce. Those agencies had been so reduced in size and

authority that we believed our resources could be better utilized by

assigning them to monitor other agencies. This study covers some areas

not analyzed in the Reassessment report. We will be reporting on the

efforts of the White House, the Equal Employment Opportunity Coordinating
Council, the Office of Revenue Sharing of the Department of the Treasury,
the education program of the Veterans Administration, and the Housing,
Education, and Employment Sections of the Civil Rights Division of the
Department of Justice.

In addition, this is the first of our studies on Federal enforcement
activities to cover the Government's efforts to end discrimination based

on sex. The Commission's jurisdiction was expanded to include sex
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discrimination in October 1972. Information on sex discrimination is
an Integral part of each section of this study.

These studies of Federal civil rights enforcement efforts, however,
are not exhaustive. Limits necessarily have been placed upon them in terms
of the laws, agencies, and programs covered. For example, the Voting
Rights Act of 1965, which has been treated in previous Commission reports
and which will be the subject of a separate Commission publication, was
not covered. Further, in the sections dealing with the various Federal
programs, it was not possible to treat more than a representative sample.
For example, we have only covered the Department of Transportation's
assistance for urban mass transit and highways, although that agency also
provides aid to airports, railways, and the St. Lawrence Seaway Corporation.
In other instances where all or many agencies have responsibilities but
one agency is charged with the duty for overall enforcement, we will report
only on the activities of the lead agency. This is true in the case of
the Civil Service Commission and the Federal equal employment program, and
the Office of Federal Contract Compliance of the Department of Labor, and
the Executive orders prohibiting discrimination by Federal contractors.
Finally, due to restrictions of time and staff resources, there will be
variation in the depth of treatment of the various programs and agencies.

To assure the accuracy of these reports, before final action the
Commission forwards copies of them in draft form to departments and
agencies whose activities are discussed in detail, to obtain their comments

and suggestions. Thus far their responses have been helpful, serving to




correct factual inaccuracies, clarify points which may not have been
sufficiently clear, and provide updated information on activities
undertaken subsequent to Commission staff investigations. These comments
have been incorporated in the report. In cases where agencies expressed
disagreement with Commission interpretations of fact or with the views

of the Commission on the desirability of particular enforcement or
compliance activities, their point of view, as well as that of the
Commission, has been noted. 1In their comments, agencies sometimes
provided new information not made available to Commission staff during
the course of its interviews and investigations. Sometimes, the
information was inconsistent with the information provided earlier.
Although it was not always possible to evaluate this new information
fully or to reconcile it with what was provided earlier, in the interest
of assuring that agency compliance and enforcement activities are reported
as comprehensively as possible, the new material has been noted in the

report.

In the course of preparing these reports, Commission staff
interviewed hundreds of Federal workers in the field of equal opportunity
and made a large number of demands upon Federal agencies for data and
documents. The assistance received was generally excellent. Without
it, we would not have been able to publish our views at this time.
We further would like to note our belief thaﬁ many of the Federal employees
assigned to duties and responsibilities within the equal opportunity
area should be commended for what they have done, considering the

legal and policy limitations within which they have been working.




These reports will not deal primarily with the substantive impact
of civil rights laws. The Commission will not attempt here to measure
precise gains made by minority group members and women as a result of
civil rights actions of the ,Federal Government. This will be the
subject of other Commission studies. Rather, we will attempt to
determine how well the Federal Government has done its civil rights
enforcement job--to evaluate for the period of time between July 1972

and June 1974 the activities of a number of Federal agencies with

important civil rights responsibilities.

The purpose of these reports is to offer, after a careful analysis,
recommendations for the improvement of those programs which require
change. The Commission's efforts in this regard will not end with this
series of reports. We will continue to issue periodic evaluations of
Federal enforcement activities designed to end discrimination until such

efforts are totally satisfactory.
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Chapter 1

Department of Housing and Urban Development (HUD)

I, Program and Civil Rights Responsibilities

The Department of Housing and Urban Development is the major
Federal agency with responsibilities for improving housing conditionms
in this country. It does so by providing assistance to cltizenms,
developers, and public and private nonprofit housing agencies in the
financing and production of new housing, preservation of available housing,
leasing of housing, and improvement of substandard housing.1 In addition,
HUD bears the primary responsibility for Federal efforts in the develop=-
ment of the Natiom's comm.unities.2 Further, HUD provides planning
grant assistance to State and local governments and areawide multi-
jurisdictional organizations, The bulk of HUD's assistance can be

3
categorized in four major areas: community development and planmning,

1. In fiscal year 1973, HUD's appropriation for assisted housing was
$1.8 billion.

2, 1Its fiscal year 1973 community planning and development appropria-
tion was $2.47 billion.

3. Under its community development programs HUD provides comprehensive
planning assistance to encourage the improvement of effective planning,
decisiommaking, and management capability, In fiscal year 1972 over
1,500 State and local governments, areawide multijurisdictional
organizations, and Indian reservations were recipients or subrecipients
of such assistance. HUD also guarantees loans for the development of
new communities. By fiscal year 1973, HUD had made commitments for
almost $300 million toward the development of 15 new communities,



4 5
housing production and mortgage credit, housing management, and policy
6
development and research, The Housing and Community Development Act of
7
1974 radically alters the means of providing housing for low- and moderate-

income families, providing much greater local discretion as to how funds for
8
housing and commmity development will be spent,

HUD's most significant duties regarding equal opportunity in housing
and urban development are the enforcement of Title VIII of the Civil

9 10
Rights Act of 1968, Title VI of the Civil Rights Act of 1964, and

4, TUnder its housing production and mortgage credit programs, HUD provides
subsidies for new and rehabilitated housing for low-income families. This
includes supplements for low-income families, mortgage assistance, rental
assistance, and subsidized loans for rural borrowers, In addition, HUD

operates a large unsubsidized housing program, similar to the guaranteed

housing program at the Veterans Administration (See Chapter 3 ,

Veterans Administration, Section IV infra.) Under this unsubsidized program,

HUD provides mortgage insurance for the purchase of homes, in general, and for
specialized purposes including mobile homes, homes outside urban renewal areas,
and homes for disaster victims, As part of the program, HUD provides subdivision
approval to builders and developers, and arranges for the appraisal of homes
which may be purchased with FHA-insured loans. HUD's approvals and appraisals
provide a service to builders and developers, making it easier for them to obtain
commercial financing of their construction, In exchange for this assistance,

HUD requires builders and developers to submit affirmative marketing plams. See
Section IV A, p. 76 infra.

5, Under its housing management programs, HUD provides assistance to local
housing authorities for management and modernization of low-rent public housing
projects., HUD assistance may be used for such purposes as acquiring existing
housing from the private market and constructing new facilities. In May 1974,
HUD was providing assistance to about 2,500 agencies, Telephone interview with
Daniel Day, Public Information Officer, Office of Public Affairs, HUD, May 16,
1974,

6., Under its policy development and research programs HUD provides funds for
research relating to such matters as national housing need, evaluation of existing

housing and community development programs, and improving the environment. Imn
1973, 243 contracts and 13 grants were funded.

7. The Housing and Community Development Act of 1974, Pub, L., 93-383 (Aug. 22, 1974),

8. This report covers HUD activities through late May 1974, Therefore, it does
not cover the Housing and Community Development Act of 1974, which was passed on

August 22,

9. Title VIII of the Civil Rights Act of 1968, 42 U.S.C. 3601 et seq. (1970).

10, Title VI of the Civil Rights Act of 1964, 42 U,S.C. §2000d, (1970).
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11
Executive Order 11063. Title VIII prohibits discrimination ih
’ 12
the sale and rental of most housing because of race, color,

religion, or national origin. The Housing and Community Development

Act of 1974 amended Title VIII to include a prohibition against sex

13
discrimination. Title VIII makes it unlawful to discriminate

11. 3 C,FeR. § 652 (1962), Other major areas of civil rights respomsibility
are equal employment opportunity (see U.S. Commission on Civil Rights, The
Federal Civil Rights Fnforcement Effort - 1974 - Employment), contract com-
pliance, (Id, at ch, 3) and minority entrepreneurship,

12. It is estimated that more than 80 percent of the Nation's housing

is covered by Title VIII. Exempted from Title VIII are single family
homes sold or rented without the use of a broker and without
discriminatory advertising, rooms or units in dwellings containing

living quarters for no more than four families provided that the owner
lives in one of them and does not advertise or use a broker, and rooms in
private clubs not open to the publiec. Title VIII's prohibition against
religious discrimination does not extend to the sale or rental of
dwellings owned or operated by a religious organization for a non-
commercial purpose.

13, This amendment provides that the word "sex" be inserted after

the word "religion" each time it appears in Title VIII. Monies for

staff to implement operations based on sex discrimination have been
requested by HUD. Speech by Dr. Gloria E.A. Toote, Assistant Secretary

for Equal Opportunity, Equal Opportunity Meeting, HUD Central Office,
Washington, D.C., Oct. 24, 1974. The amendment does not provide

HUD with any enforcement powers for Title VIII, nor does it give HUD
additional authority to coordinate the implementation ef Title VIII

by other Federal agencies. Section 109 of the Housing and Community
Development Act of 1974 also prohibits discrimination on the basis

of race, color, national origin, or sex under community development

programs, and gives the Secretary authority to apply sanctions for
violations, similar to those provided by Title VI of the Civil Rights

Act of 1964, Section 808(a) of the act amends Title V of the National
Housing Act to prohibit discrimination on account of sex in the extension of
Federal mortgage assistance. It also stated that the combined income of
both husband and wife must be considered for the purpose of extending credit to a

married couple or either member of the couple. The sex diser

to Title VIII was supported by the HUD Equal Opportunity Offizz?nagggnaigindment
actively supported a bill to amend the Truth in Lending Act (15 U.S.C. B1631 et
seq.)to prohibit discrimination based on sex or marital status. ) -——
The pil! would make It uniawful for a creditor to discriminate on the

basis of sex or marital status when granting credit in connection with any
consumer credit sale. Seetion 1605, 93d Cong., lst Sess. (1973). Consumer
gredit sales include such transactions as mortgage loans, automobile loans,
department store credif plans, and local and national eredit cards.

As of October 1, 1974, that bill had not been passed.




in advertising the sale or rental of housing, the financing of housing,
or in the provision of real estate brokerage services.14 HUD is
responsible for overall administration of this title, and it is specifically
charged with investigating complaints of discrimination.

HUD is significantly hampered in its power to require compliance
with Title VIII because if it finds discrimination, it can use only
informal methods of conference, conciliation, and persuasionlsto
bring about compliance. If these methods fail, it can merely refer the
matter to the Department of Justice; it has no authority to issue cease

and desist orders, nor does it have the power to institute litigation

against parties it has found discriminating,

14, An additional tool in the struggle against housing discrimination
has been provided by the Civil Rights Act of 1866, On September 2,
1965, Joseph Lee Jones, a black, filed a complaint in the District Court
for the Eastern District of Missouri alleging that the Alfred H. Mayer
Company had refused to sell him a home solely because of his race.

Mr. Jones sought injunctive relief by relying in part upon section 1982
of Title 42, United States Code, originally part of the Civil Rights Act
of 1866. This section of the act provides that "All citizens of the
United States shall have the same right, in every State and Territory

as is enjoyed by white citizens thereof to inherit, purchase, lease, sell,
hold, and convey real and personal property.”

The District Court ruled in favor of the Mayer Company and dismissed the
complaint. The Court of Appeals for the Eight District affirmed the
District Court's ruling, concluding that section 1982 applied only to

State action and did not reach private refusals to sell, The U.S.

Supreme Court granted certiorari and reversed the judgment of the Court

of Appeals. The Court ruled that section 1982 of the act "bars all

racial discrimination, private as well as public, in the sale or remtal

of property, and the statute, thus construed, is a valid exercise of the
power of Congress to enforce the Thirteenth Amendment,” Jones v. Alfred

H. Mayer Co., 392 U,S. 409 (1968). This ruling did not specifically assign
any responsibilities to HUD. HUD, however, has encouraged private attorneys
to file suits under the 1866 civil rights statute. See Section V A, p. 109
infra.

15. Section 810 of the Civil Rights Act of 1968, 42 U.S.C. 8 3610 (1970).
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Title VIII also requires HUD, as well as other Federal executive depart=
ments and agencies, to administer its programs and activities relating to
housing and urban development in a manner that affirmatively furthers the
purpose of the law. In addition, Title VIII requires HUD to make studies,
publish reports, and cooperate with other govermmental and private

16
organizations to help eliminate discriminatory housing practices.

16. Section 808(e) of Title VIII states:

The Secretary of Housing and Urban Development shall --
(1) make studies with respect to the nature and
extent of discriminatory housing practices in re-
presentative communities, urban, suburban, and rural
throughout the United States; (2) publish and dissemi-
nate reports, recommendations, and information derived
from such studies; (3) cooperate with and render technical
assistance to Federal, State, local, and other public
or private agencies, organizations, and institutions
which are formulating or carrying on programs to prevent
or eliminate discriminatory housing practices; (4) coope-
rate with and render such technical and other assistance
to the Community Relations Service as may be appropriate
to further its activities in preventing or eliminating
discriminatory housing practices; and (5) administer
the programs and activities relating to housing and
urban development in a manner affirmatively to further
the policies of this title.

Section 809 specifies the following:

Immediately after the emactment of this title the
Secretary shall commence such educational and
conciliatory activities as in his judgment will
further the purposes of this title. He shall call
conferences of persons in the housing industry and
other interested parties to acquaint them with the
provisions of this title and his suggested means of
implementing it, and shall endeavor with their advice
to work out programs of voluntary compliance and of
enforcement.... He shall consult with State and local
officials and other interested parties to learn the
extent, if any,to which housing discrimination exists in
their State or locality, and whether and how State or
local enforcement programs might be utilized to combat
such discrimination in conmection with or in place of,
the Secretary's enforcement of this title. The Sec=
retary shall issue reports on such conferences and
consultations as he deems appropriate.




Title VI of the Civil Rights Act of 1964 prohibits discrimination
on the grounds of race, color, and national origin by recipients of
Federal assistance. HUD has a duty to ensure compliance with Title VI17
by its recipients and can withhold or withdraw funds from offenders.
Executive order, 11063, issued in 1962, requires nondiscrimination in the
sale and rental of federally-subsidized and insured housing. Under the

Executive order, HUD has the power to defer or retract funds from

offenders, or cancel contracts with parties found in noncompliance.

Although the numerous civil rights laws would iIndicate that this
country is dedicated to the concept of equality, segregated housing
continues to be a major problem.18 Beyond the fact that most housing
discrimination based on race, ethnic origin, and sex is illegal, there
are disastrous consequences for the people who are forced to live

under segregated housing conditions. Too often segregation has resulted

in overcrowding; concomitantly, it produces unhealthy and unsafe living

17. Title VI requires HUD to ensure nondiscrimination not only in
HUD-assisted housing but in all HUD programs including those for
community development and comprehensive planning. For example, HUD
must make certain that minorities are not excluded from the water and
sewer programs it funds. The scope of this report, however, is limited
to fair housing.

18. See A. Sérensen, K.E. Taeuber, and L.J. Hollingsworth, Jr., Indexzes
of Racial Residential Secregation for 109 Cities in the United States
1940 to 1970 (1974); E. Grier and G. Grier, "Equality and Beyond:
Housing Segregation in the Great Society," in N.R. Yetman and C. Steele,
Majority and Minority: the Dynamics of Racial and Ethnic Relatiomns

453 (1971), See also M, Rafferty, Bias in Newspaper and Real Estate

Advertising: A Re~Survey (1970).
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19 .
conditions. Frequently, segregated housing patterns have brought with
20

them substandard education and inadequate public services. Segregation
in housing also causes severe humiliation to the people who are segregated
and often contributes to physical and psychological illness.21

A variety of tools have been used by the white majority to perpetuate

residential segregation, Fiscal zoning, used to attract industry and

commercial establishments which will provide large property taxes, may also

19. See V. Countryman, Discrimination and the Law (1965) and Maryland State
Advisory Committee to U,S. Commission on Civil Rights, A Crisis in Housing on
the Upper Eastern Shore (1971). According to the 1970 census, 34.2 percent
of overcrowded housing is occupied by minorities, although minorities occupy
only 14.4 percent of all housing. Blacks occupy 21.2 percent of overcrowded
housing, and only 9.8 percent of all housing; persons of Spanish speaking
background occupy 10.7 percent of overcrowded housing, as compared with 3.6
percent of all housing. Native Americans occupy 1.0 percent of overcrowded
housing and only 0.6 percent of all housing; Asian Americans occupy 1.3
percent of overcrowded housing and only 0.3 percent of all housing. The
1970 census also shows that minority-occupied housing more frequently than
nonminority-occupied households lacks hot water, or baths, or toilets for
the exclusive use of the household.

20. Discrimination and the law, supra note 19.

21. For example, studies have shown that the incidence of illness and
disability is markedly reduced when housing conditions are improved,

D.M. Wilner and R.P. Walkey, "Effects of Housing on Health and Perfor-
mance," in L.J. Duhl, The Urban Condition: People and Policy in the
Metropolis 244 (1963). Segregated and substandard housing contributes

to family disorganization and breakdown, National Advisory Commission on
Civil Disorders, "Unemployment, Family Structure, and Social Disorganization"
in F.R. Lapides and D. Burrows, Racism: A Casebook 121-141 (1971).




be used to prohibit low= and moderate-income housing, Large lot zoning
limits housing construction to single family homes on lots of 1, 2, 3,
or even 4 acres, effectively excluding persons, often minorities and
female heads of households, who cannot afford to purchase large lots,
Minimum house size requirements, too, place a lower 1limit on the square
footage of houses to be constructed, raising the cost of housing which
can be built in a particular area, and again excluding the poor who are
often minorities and female heads of households, = Blackbusting is
the technique used by real estate speculators which accelerates the
sale of housing by circulating rumors that unwelcome minorities have
purchased or rented houses in the neighborhood and will soon overwhelm
it. The blockbuster's objective is to precipitate a drop in prices
which will emable him or her to purchase the properties and resell
them to minority families at inflated prices.23

Redlining, a tool used by the home finance industry to discriminate
against minorities, is the refusal to make housing loans to anyone within

a certain area of a city, most frequently a minority area. 1In another

variation of redlining, home finance agencies refuse to extend credit

22. See E, M. Bergman, Eliminating Exclusionary Zoning: Reconciling
Workplace and Residence in Suburban Areas (1974) and Maryland State

Advisory Gommittee to U,S. Commission on Civil Rights, The Zoning and
Planning Process in Baltimore County and its Effect on Minority Group

Residents (1971).

23, C. Abrams, The Language of Cities 25 (1971).
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to minorities for the purchase of housing outside of segregated areas,

Although persons of Spanish speaking background, Asian Americans,
American Indians,and blacks have all been subjected to segregation in
housing, the factors which have Jed to segregation often differ for these
groups. For example, poverty, a distinet language, and distinet cultural
traits have led to discrimination against and segregation of persons of
Spanish speaking background.25 Visible racial characteristics and low
incomes have contributed most heavily to the segregation of b1acks?6 Cultural

traits and racial distinction have contributed to the segregation of Asian
Americans. Moreover, Federal, State, and local anti-Oriental legislation,
effectively announcing that Asian Americans were unwelcome in this country,
has contributed to diserimination against Asian Am.er:!.cans.z7 American
Indians are often effectively confined to housing on reservations which

is among the poorest housing in the Nation. Moreover, those Native
Americans who live in cities live in some of the most squalid urban
neighborhoods.28

Neither Title VI nor Executive Order 11063 prohibits housing dis=-

crimination based on sex or marital status. Although

24. L. Freedman, Public Housing: The Politics of Poverty 135 (1969)
and E. Grier and G. Grier, supra note 18,

25, C.F. Marden and G. Meyer, Minorities in American Society 308-311
(1973). See Pennsylvania State Advisory Committee to U.S. Commission
on Civil Rights, In Search of a Better Life (1974) for a discussion of
the housing problems facing Puerto Ricans in Philadelphia.

26. D. McEntire, Residence and Race 68-71 (1960).

ggk See Minorities in American Society, supra note 25, at 367-376, and 383-

28. W.A. Brophy and S.D. Aberle, The Indian: America's Unfinished
Business 166=70 (1972),
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29
such discrimination is widespread and in some cases inseparable from
30
racial and ethnic discrimination, prior to the passage of the Housing
31
and Community Development Act of 1974, HUD referred housing

29, Some common forms of sex discrimination include refusal to lend

to a wife in her own name, refusal to count a working wife's income

when the couple applies for a loan, investigation of the wife's birth
control practices in connection with a mortgage loan application, the difficulty
which widows and divorced women encounter in seeking to obtain mortgages

in the absence of a credit record (which such women do not have since

they were denied credit in their own names when married), application of
different standards to applications of single women than to applications

of single men, and requiring cosigners for single women, but not for
single men. Additionally, landlords often discriminate against single
persons, regardless of sex, preferring married couples as tenants. See
testimony on Availability of Credit to Women, at Hearings Before the
National Commission on Consumer Finance, Washington, D.C.,, May 22-23, 1972;
Federal Deposit Insurance Corporation, Proposed Fair Housing Lending
Practices Regulations, Hearing Before the Federal Deposit Insurance
Corporation, Dec. 19 and 20, 1972; District of Columbia Commission on

the Status of Women, Report on Mortgage Lending Practices (1973); and
William L. Taylor, Director, Center for National Policy Review, State-
ment on Discriminatory Treatment of Women in Home Mortgage Financing
before the Joint Economic Committee of Congress, July 12, 1973.

30. For example, refusal to rent or sell to female hedds of families
places a great hardship on all women, but has a greater impact on minority
women. In 1972 only 9.4 percent of all nonminority families were headed
by women. In contrast, 30.1 percent of all minority families were headed
by women. U.S. Bureau of the Census, Current Population Reports, Series
P~-20, Nos. 153 and 218, and unpublished data, reported in U.S. Department
of Labor, Statistical Abstract 40 (1973),

Moreover, discrimination on the basis of sex may result in racial or ethnic
discrimination, as a larger proportion of minority group families rely on
the wife's income to afford housing and other necessities. To illustrate,
in 1971, 60.0 percent of .all black mothers worked as opposed to only 29.2
percent of all mothers. Id. at 340. (The Bureau of the Census does not
publish data on the number of families with incomes from both husband

and wife.) This relationship between sex and race or ethnic discrimination
is acknowledged by the Federal Home Loan Bank Board in its guidelines
prohibiting regulated institutions from discriminating by sex in mort=-

gage lending. 7 C.F,R. B 531.8(c) (1) (1974).

31. As indicated in note 8 supra, this report does not cover HUD's
activity after the passage of that act.
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complaints based on sex or marital status to organizations which
32
may have been able to provide assistance, including State agencies in

33
jurisdictions which prohibit sex~based housing discrimination.

The National Housing Act prohibits discrimination against families
with children in the rental of Federal Housing Administration (FHA)-
34

insured housing units. Thus, if a complaint alleging discrimination

based on sex or marital status also involved the related issue of

1

32, HUD's Office of the Assistant Secretary for Equal Opportunity stated:

Prior to August 22, 1974, the date on which the
Housing and Community Development Act was signed
by the President, the Office of Equal Opportunity
referred housing discrimination complaints based
on “"sex" to agencies and organizations which may
have been able to provide assistance inasmuch as
this office did not have the authority to process
such complaints. Attachment to a letter from

Dr. Gloria E, A, Toote, Assistant Secretary for
Equal Opportunity, Department of Housing and
Urban Development, to John A. Buggs, Staff
Director, y7,S. Commission on Civil Rights,

Nov. 6, 1974,

33. The District of Columbia, Maryland, and several other States have
passed laws which prohibit discrimination in mortgage lending on the
basis of sex or marital status. The District's prohibition is part of a
comprehensive law prohibiting discrimination in public accomodationms,
housing, and credit. The Maryland law is narrow, and is restricted to
credit. As of May 1974 neither law had yet been codified.

34. Section 207(b) of the National Housing Act provides:

Notwithstanding any other provisions of this section
(Rental Housing Insurance), no mortgage shall be

insured hereunder unless the mortgager certifies under
oath in selecting tenants for the property covered by
the mortgage he will not discriminate against any family
by reason of the fact there are children in the family,
and that he will not sell the property while the insur-
ance is in effect unless the purchaser so certifies such
certification to be filed with the Secretary. Violations
of any such certification shall be a misdemeanor punish-
able by a fine of not to exceed $500.
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children and federally=subsidized rental units, e.g., the refusal to
rent to a person because of the number of children in the family, the
complaint is referred to the appropriate HUD area or insuring office.
Basically, however, until the passage of the Housing and Community
Development Act of 1974, ggD took little action to eliminate housing
discrimination based on sex or marital status. It had not conducted
studies, held hearings, or gathered any data to assess its type or

36
extent. Overall, HUD is one of the Federal agencies which has failed

35. HUD's Office of Assistant Secretary for Equal Opportunity recently
stated, "this office has always supported the amendment of a provision
to Title VIII, prohibiting discrimination in housing on the basis of
sex," November 1974 Toote letter, supra note 32,

36. In May 1974 HUD held an administrative meeting on mortgage
finance. The overall purpose of this meeting was to gather information
regarding all types of discrimination in the financing of housing,

not merely sex discrimination. Nonetheless, some information which
came to the attention of HUD dealt with discrimimation in the financ-
ing of housing on the basis of sex. 1d,
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to respond to the opportunity to provide leadership in the area of housing
discrimination based on sex, ¥
HUD has appointed a Women's Coordinator with authority to review
the impact of HUD programs on women and to assess the need for measures
to prevent discrimination in housing based on sex or marital status.
This person, however, concentrates almost exclusively upon eliminating

38
sex discrimination in HUD employment.

37. HUD's inaction contrasts with the actions of many other Federal
agencies without explicit authority for prohibiting sex discrimination.

For example, the Secretary of Labor issued an order prohibiting dis-
crimination on the basis of sex in programs operated by or financed
through the Manpower Administration. Secretary's Order 16-66, Com-
pliance Officer's Handbook, Department of Labor, January 1972, at 17

and 18, The Secretary of Agriculture has prohibited sex discrimination

in all of the Department of Agriculture's direct assistance programs

7 C.F.R. § 15.51(b) (1974). In February 1971, the Secretary of Health,
Education, and Welfare established a Women's Action Program to conduct a
departmental analysis to enable HEW to assure that its programs would
operate to minimize discrimination against women and to review HEW em-
ployment practices with regard to women. Memorandum from Elliot Richardsonm,
Secretary of Health, Education, and Welfare, to the HEW Undersecretary,
Assistant Secretaries and Agency Heads. "Women's Action Program," Feb. 17,
1971, See also Department of Health, Education, and Welfare, Report of
the Women's Action Program, January 1972,

38. Interview with Diane Sterenbuch, Acting Women's Coordinator, Office
of Equal Opportunity, HUD, Apr. 22, 1974. This person has received no
pressure from HUD to expand her efforts beyond HUD employment to an
analysis of HUD programs,
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IT. Organization and Staffing

A. Washington Office

39
The Assistant Secretary for Equal Opportunity oversees all

matters relating to civil rights and equal opportunity in housing
40
and related facilities as shown in Organizational Chart I on page

15. 1In fiscal year 1973, there were 427 positions in the Equal

Opportunity Offices in HUD's central and field offices, an increase
41
of 80 positions since fiscal year 1972. HUD officials have
42
stated that HUD's fair housing program is understaffed,

39. Since June 21, 1973, this position has been held by Dr. Gloria
E., A. Toote.

40, 1In addition to responsibilities under Titles VIII and VI and
Executive Order 11063, the Office of the Assistant Secretary for
Equal Opportunity is responsible for internal equal employment
opportunity, contract compliance, and minority entrepreneurship.
About 44 percent of HUD's equal opportunity staff's time is spent
on these latter three activities, with this time being allotted as
follows: 4 percent on internal equal opportunity, 27 percent on
contract compliance, and 13 percent on minority entrepreneurship.
Interview with Kenneth Holbert, Office of Civil Rights Compliance
and Enforcement, HUD, June 4, 1974.

41. U.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort--A Reassessment 129, 130 (1973).

42, Interviews with John Thompson, Director, HUD Area Equal

Opportunity Office, Chicago, Ill., in Chicago, May 16, 1973; Joseph Vera,
Assistant Regional Administrator for Equal Opportunity, HUD, Boston,
Mass., in Boston, Nov. 13, 1972; and A. Maceo Smith, Assistant

Regional Administrator for Equal Opportunity, HUD, Fort Worth, Tex.,

in Fort Worth, Jan. 30, 1973.
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It is the central office of the Assistant Secretarf_— which 1s responsible

for the development of policy, regulations, instructions, and for general
44
oversight of all equal opportunity divisions in the field offices, The

Assistant Secretary's personal staff of 13 includes coordinators of activities
45
related to the needs of women, the Spanish spesgking, and American Indians,

In addition, there are four offices within the Office of

43, See Organizational Chart II, on p. 17,

44, Although the policy directives guiding these units are generated by the
Washington Equal Opportunity Office, the equal opportunity field staff report
to the directors of the field offices.

45, The coordinators act as lialson and troubleshooters for the group they
represent, They work to assure that their groups have an opportunity to
participate in all applicable HUD programs., HUD requires that the coordinators
participate in interagency panel discussions, meetings and conferences to
review the objectives of its research programs as they relate to the specific
needs of these groups,
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the Assistant Secretary for Equal Opportunity, each responsible to
the Assistant Secretary and her personal staff.46

The first office, Civil Rights Compliance and Enforcement, has a
staff of 21.47 It is responsible for designing and evaluating HUD's
compliance program, It drafts regulations and provides support and
guidance to regional equal opportunity staff in conducting compliance
reviews and complaint investigations. For example, the Office of
Civil Rights Compliance and Enforcement drafted new regulations for
complaint and compliance activities under Executive Order 11063. 1In
addition, in the spring of 1973, this office drafted a regulation
assigning responsibility for negotiating with respondents in Title VI
cases to the regional equal opportunity staff.48 Further, in mid-1972

this office initiated action to deal more effectively with Title VI

compliance by establishing priorities for Title VI compliance

46, See Organizational Chart II, p, 17. These four offices were created
by a reorganization of the HUD equal opportunity program in April 1972.
This reorganization was extensively discussed in The Federal Civil Rights
Enforcement Effort--A Reassessment, supra note 41.

47. The staffing information in this report is supplied as of August 1973.
HUD Response to the Commission's April 1973 questionnaire contained a
letter from James T. Lynn, Secretary of Housing and Urban Development,

to Stephen Horn, Vice Chairman, U.S, Commission on Civil Rights, Aug. 9,
1973 /Hereinafter referred to as HUD response/.

48, TFor more information on the regulations see Section III, p. 65 infra.
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49
activities in the regioms.

The second office, Voluntary Compliance, with a staff of 13, was
created to conduct efforts such as the development of broad scale
affirmative action plans to promote equal housing opportunity activity
by State and local agencies and all sections of the real estate
industry. Most of the activities undertaken by this office had not involved
the field offices until the summer of 1973, At that time, it was
in the process, however, of developing a handbook for field staff on
voluntary compliance. This office has since encouraged and prepared
the field offices to conduct voluntary compliance activities by sending
them a monthly informal memorandum with suggestions for possible voluntary
compliance activities. A further effort to encourage activities by
the field offices has been for Volumtary Compliance staff to participate

in "counterpart meetings,"” i.e., meetings where area and insuring office

49, For more information see Section III, p.59 infra. HUD recently
stated:

With respect to the Title VI program, we have an
operating unit, created as a means of improving our
Title VI Enforcement performance. This office will
also be responsible for melding HUD's Title VI
efforts with the enforcement of section 109 of the
Housing and Community Development Act of 1974: the
nondiscrimination section. Section 109 is broader
than Title VI in that it covers sex discrimination
and employment practices of recipients who receive
community development block grants under Title I

of the new Act.

The new office has already advised Regions of goals

for FY 1975 concerning an increase in the number of

compliance reviews initiated (20% above FY 1974) and
a decrease in the number of open Title VI complaints
(20% below 6/30/74 by 6/30/75). November 1974

Toote letter, supra note 32.
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equal opportunity staff train and work with program staff in enforcement
of equal opportunity program standards. At these meetings, Voluntary
Compliance staff explain and stress the importance of working with the
private real estate industry to obtain cooggration and compliance with
regulations such as affirmative marketing.5
The third office, Management and Field Coordination, with a staff

of 17, is responsible for providing training and technical assistance
to HUD's program and equal opportunity staffs in the field. It also
provides training for the Washington equal opportunity staff,

The fourth office, Program Standards and Data A.nalysis,5 with a
staff of 13,was created to develop program standardsszand for systematiz=
ing the collection and use of racial and ethnic data. In implementing its

mandate this office in the spring of 1973 worked with program staff so

that the regulations and handbooks published by the Assistant Secretary

50, As of June 1973, only the Philadelphia and Atlanta regions had been
visited. However, a presentation of industry-wide affirmative marketing
plans has been developed by this office and the office staff expected

that it would be presented to all regions. Interview with Nat Smith,
Director, Office of Voluntary Compliance, HUD, June 12, 1973. As of May
1974, however, it does not appear that such a presentation had been made
in all regions. In San Francisco, for example, only the Assistant Regional
Administrator for Equal Opportunity had received training on industry-wide
affirmative marketing plans from the central office. This training was
provided in Las Vegas, Nevada, on January 16, 1974. Telephone interview
with Dana Jackson, Equal Opportunity Specialist, HUD Regional Gffice, San
Francisco, Cal., May 2, 1974.

51. This office recently was renamed the Office of Policy Development
and Data Analysis.

52, Program standards (See Section IV, pp.7Ll-106 infra) are civil rights
requirements which be met by an applicant before receiving HUD funding.

HUD elaborates: "They also include requirements during program operation,
e.g., a community must conduct its relocation program as to affirmatively
further fair housing objective." November 1974 Toote letter, supra note 32.

H]
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for Community Planning and Development pursuant to Section 70%, ""Com=
prehensive Planning Assistance," of the Housing Act of 1954 ° would
properly represent equal opportunity comnsiderations. It also reviews
and comments on the field office evaluations conducted by the Office of
Management and Field Coordination. In addition, staff from the Office
of Program Standards and Data Analysis have spent considerable time in
the field providing technical assistance to area and insuring offices’
equal opportunity staff on the implementation of HUD regulations.54
HUD increased the civil rights staffing in its Washington office
from 72 in fiscal year 1972 to 77 in 1973. Because HUD's April 1972
reorganization created new functions in the central office, it is not
possible to indicate which functions in the Washington office received

55
a staffing increase,

53. Housing Act of 1954, 40 U.S.C. 8 8461 (1970) as amended, 40 U.S.C.

§ 461 (Supp. II, 1972). Under Section 701, HUD provides planning assis-
tance grants to State and local governments and areawide multijurisdic-

tional organizations. These regulations are further discussed in Section
IV, p. 95 infra.

54, TFor more information on affirmative marketing see Section IV, p. 76
infra.

55. In addition to HUD's equal opportunity staff, HUD's program staff
in both the Washington and field offices have civil rights responsibil-
ities, For example, they evaluate applications for comprehensive
planning assistance which are required to contain equal opportunity
elements involving such matters as staffing and work programs. The
selective reviews they conduct -of HUD-funded programs often contain
equal opportunity components. 1In addition, along with equal opportunity
staff, they administer HUD program standards.
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_ 56
B Regiondl Offices

57
The regional office is the highest level field office. The

other field offices, i.e., the area and Federal Housing Administration
(FHA) insuring offices, are responsible to the regional office,sgwhich
has an overall coordinating responsibility for HUD programs within its
geographic area. It disseminates and interprets HUD central office
policies to its subordinate field offices It allocates funds to each
of its field offices and evaluates their performance in the adminis-
tration of their responsibilities.

The overall responsibility for implementation of the equal oppor=-
tunity program is delegated to the Regional Administrator at the regional
office level. This responsibility is, however, handled on a day-to=day
basis by the Assistant Regional Administrator for Equal Opportunity and
her or his staff.

The Offices of the Assistant Regional Administrators for Equal

Opportunity are composed of compliance divisions and f£ield support and

56. HUD regions are the standard Federal regions, see map on p. 22,
The 10 regional offices are located in: Region I - Boston, Mass,;

IT - New York, N.,Y.; III - Philadelphia, Pa.; IV ~ Atlanta, Ga.;

V - Chicago, Ill.; VI - Dallas-Fort Worth, Tex.; VII - Kansas City,
Mo.; VIII - Denver, Colo.; IX - San Francisco, Cal.; and X - Seattle,
Wash.

57. See Organizational Chart III omn p. 25.

58. 1In collecting information for this report, Commission staff visited
HUD regional offices in Boston, Fort Worth, San Francisco, and Chicago;
area offices in Boston, Dallas, New Orleans, San Francisco, Los Angeles

and Chicago; and the insuring office in Fort Worth, On September 10,
1973, the Fort Worth Regional Office was moved to Dallas, Tex.
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evaluation divisions.59 The compliance divisions are responsible for
undertaking all compliance activities such as complaint investigations
and compliance reviews under Title VIII, Title VI, and Executive
Order 11063.60 The field support and evaluation division's primary
responsibility is to act as a liaison between the central office in
Washington and the area and insuring offices. For example, it inter-
prets policy issuances to field staff in order to assure uniformity in
implementation, and it monitors and evaluates the performance of the
equal opportunity staff of the area and insuring offices.

In fiscal year 1973, there was a total of 148 equal opportunity
staff assigned to the 10 regiomal offices.61 This 18 an increase of
14 positions from fiscal year 1972. Across the Nation, 26 were assigned to
the staffs of the Assistant Regional Administrators, 99 to the compliance

divisions, and 23 to the evaluation and field support divisions.62

59. These divisions were created in April 1972 as a result of a
broad scale reorganization of the HUD equal opportunity program.

60, In addition, these divisions are charged with implementing
Executive Otrder 11246 (3 C.F.R. 8§ 339 (1965)) as amended by Executive
Order 11375 (3 C,F.R. 8 803 (1969)), HUD's internal equal employment
opportunity program, and HUD's minority business enterprise pro-
gram,

61. HUD response, supra note 47.

62. The number assigned varied from region to region. The following was
the staffing (excluding the Regional Administrator) of HUD regional
offices at the time Commission staff conducted interviews in those offices:
Boston - one part-time and three full-time professionals; Fort Worth -

11 full-time professionals; San Francisco - 1 part-time and 11

full-time professionals, and 2 semiprofessionals; Chicago - 1 part-

time and 11 full-time professionals.
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C. Area and Insuring Offices

HUD has 39 area offices, with direct funding responsibilities
for the various housing, planning, and community development programs
in their geographic jurisdiction; and 38 insuring offices, all with
direct funding responsibilities for Federal Housing Administration
(FHA) prOgraEBG3 within their jurisdictions. The directors of both
levels of offices report to the regional administrators. All applica-
tions for insurance, loans, and grants under these programs are thus
submitted to area and insuring offices, which have the decisionmaking
responsibility of approving or disapproving them,

In each area office there is an equal opportunity division?4
responsible for reviewing affirmative marketing plans65 and for over=
seeing the program staff's implementation of equal opportunity standards.66
One hundred and fifty-two persons in the HUD area offices were assigned

full-time civil rights responsibilities in fiscal year 1973, an increase

of 11 since fiscal year 1972. A total of 50 persons were assigned in

63, The FHA is an organizational unit within HUD which operates insurance
programs under the provisions of the National Housing Act, The FHA pro=
vides insurance for private lenders against loss on mortgages financing
homes, multifamily projects, land development projects, and group practice
facilities projects and against loss O loans for property improvements.
In addition, it insures investments in rental housing projects. FHA
programs are similar to Veterans Administration housing programs. See
Chapter 3, Veterans Administration, Section 1.

64. These divisions average almost four persons per office.

65, Affirmative marketing plans are discussed further in Section IV, p.76 infra.

66. Program standards are discussed further in Section IV, p.71 infra.
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fiscal year 1973 to the insuring offices to carry out full-time civil rights
responsibilities. For the first time, in fiscal year 1973, there were equal
opportunity staff in most of the FHA insuring offices. Most of these persons
were equal opportunity specialists and some were equal opportunity directors.
As of November 1974 there were eight equal opportunity director positions in
insuring offices.67 The equal opportunity specialists, generally without additional
staff or clerical assistance, and the equal opportunity directors are responsible
for oversight of program standards. As of April 1973 nine insuring offices had
not been assigned equal opportunity staff.68

Equal opportunity staff in both the area and insuring offices provide equal
opportunity training and technical assistance for other HUD area and insuring
office staff. They also provide such assistance to members of the real estate

69
industry and local offices seeking guidance in meeting HUD requirements.

D. TIraining
70
HUD's civil rights training has greatly improved during the past year. In the early

summer of 1972, HUD developed the "Star Training Program" which was a special effort to

71
increase job opportunities for HUD staff employed outside the area of equal opportunity.

67. November 1974 Toote letter, supra note 32.

68. As of August 1973, there was no equal opportunity staff assigned in the
following insuring offices: Region I - Bangor, Me,, and Burlington, Vt.,; Region II =
Albany, N.Y.; Region VII ~ Des Moines, Iowa,; Region VIII- Helena, Mont,; Fargo, N.D.,
Sioux Falls, S.D., Salt Lake City, Ut., and Casper, Wyo,

69. The area and insuring offices' equal opportunity staff provide technical
assistance to program staff when necessary with regard to internal employment
and minority entrepreneurship.

70. Until fiscal year 1972, HUD's equal opportunity training was largely ad hoc.
See The Federal Civil Rights Enforcement Effort--A Reassessment, supra note 41, at 132,

71. It was instituted at the time of the April 1972 reorganization of HUD's equal
opportunity office when there were expanded career opportunities at the area and
insuring office level. Twenty program staff members received this "Star Training"
and were subsequently placed in area and insuring offices as equal opportunity
specialists.
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This program involved & weeks of intensive classroom training conducted in
Washington,72followed by 8 weeks of on-the=job training,

From June 5 through June 10, 1972, the central office staff conducted the
Equal Opportunity Spring Training Program with the major goal of providing
training in all areas of responsibility to the 20 newly appointed directors73
of compliance and directors of field support and evaluation for the regional
gffj_ces_74 The central office persommel of the Office of Civil Rights Compliance
and Enforcement held a HUD National Equal Opportunity Compliance and Enforcement
Training Conference in Chicago from December 18, 1972, to December 21, 1972,

The central theme of the conference was the effective use of procedures to
effect meaningful and timely remedies for complaints under Title VI, Title VIII,
and Executive Orders 11063, 1124575as amended,and 11478. 76 Case studies were

used to highlight practical areas of concern anmd to elicit group participation.

72. The purpose of the classroom training was to familiarize the trainees with
HUD's equal opportunity respomnsibilities, It included about a week of intensive
training on conducting complaint investigations and compliance reviews.

73. The 10 Assistant Regional Administrators for Equal Opportunity were also

in attendance. Each trainee received approximately 40 hours of training in all
areas of HUD's civil rights compliance responsibilities. On June 11, the 77
area and insuring office equal opportunity directors, as well as the 20 Star
trainees met for a full day of training devoted exclusively to affirmative
marketing.

74. These two positions were created in the April 1972 reorganization and,
therefore, required the directors to be trained for their new respomnsibilities.

75. This Executive order as amended prohibits discrimination because of race,
creed, color, national origin, and sex in employment by govermment contractors and
subcontractors, and in federally-assisted construction contrasts. The Executive
orders also require affirmative action by those covered to overcome any under-
utilization of minorities and women,

76. Executive Order 11478, 3 C.F,R. 8 803 (1969), prohibits discrimination
in Federal employment because of race, color, religion, sex, or national
origin and directs each department or agemcy to establish a continuing
affirmative program of equal employment opportunity.

- e -
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Forty-three equal opportunity specialists working in compliance and
enforcement in HUD's 10 regional offices, together with nine regional
counsel representatives directly involved in compliance activities,
participated in a 5-day session consisting of 35 training hours. 7

From April 16 through 20, 1973, the HUD Training Conference for
Equal Opportunity Specialists was held at the HUD-East Training Center 8
in Rosslyn, Virginia. The conference, conducted by the central office
staff of the Office of Compliance and Enforcement, had as its principal
subject matters both Title VIII and contract compliance investigative
procedures. ”

In addition to the previously discussed national conferences, the
central office, in cooperation with specific regional offices, provided
training to central, regional, area, and insuring office staffs in Title VI,
Title VIII, and Executive Order 11246 enforcement and implementation of
program standards. This training, which lasted 32 hours, was conducted in
Regional 111, IV, V, VII, VIII, IX, and X. %

This brief overview of the organizational structure, staffing, and

77, HUD response, supra note 47.

78. Two training centers called HUD-East and HUD-West (Denver, Colo.) were
established by HUD in 1972. These centers are used by HUD to provide
training to HUD program staff in their program responsibilities as well as
to provide civil rights training to equal opportunity staff.

79. The training attempted to equip each trainee with the necessary skills
to successfully investigate housing discrimination cases, including fact-
gathering and preparation of the final investigation report. Twenty-seven
regional office trainee staff-level personnel, who were newly assigned to
equal opportunity or who had received no previous training, were in atten-
dance. Approximately 40 hours were involved in the training, which was
followed by a period of on-the=-job training.

80. The following are examples of the equal opportunity subjects covered

in the training: field office role in Title VIII complaint processing;
Executive Order 11246 compliance; Title VI complaints and compliance reviews;
use of census data in equal opportunity; program standards; water and sewer
and 701 planning programs; workable programs; reviewing and monitoring of
affirmative fair housing marketing programs; annual arrangements; and volun-
tary compliance in housing and community development programs.
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training activities in the fair housing area indicates that the
Department of Housing and Urban Development has beem increasing its
investigative energy and resources in the area of fair housing. The
remainder of the HUD report will set forth the Commission's reasons for
believing that this increased investment has had to date a minimal impact

on the elimination, in our Nation, of segregated housing.

I1I. Compliance Mechanisms

A. Fair Housing Activities--Title VIII

1. Complaints

HUD's fair housing program continues to be oriented toward the
investigation of complaints,81 a largely ad hoc approach to the prevention
and elimination of housing discriminatioﬁ? This is important but must be
continued. Nevertheless, HUD needs to focus more strongly on community
wide pattern and practice reviews as a means to bring about fair housing

to all citizens. HUD reports.that approximately 52 percent of

equal opportunity regional staff time is spent on the enforcement of

81. HUD notes that this is because of its mandate from the Congress. HUD stated:

The Department of Housing and Urban Development is not
authorized to ignore a congressional mandate to pro-

cess complaints of housing discrimination as required by
Title VIII of the Civil Rights Act of 1968, Section 810(a)
to process complaints of housing discrimination.

November 1974 Toote letter supra note 32.

82. HUD recognizes that a complaint-oriented enforcement system will not
in the long run make fair housing a reality. It has expressed hope that it
will be getting away from a solely complaint-oriented system through the
development of affirmative marketing agreements. Dr. Toote stated:

While we have not yet had sufficient experience in
evaluating the impact of these agreements, we believe
they can be of great assistance in breaking down dual
market operations. Attachment to letter from Dr. Gloria
E. Toote, Assistant Secretary for Equal Opportunity,
Department of Housing and Urban Development, to John A.
Buggs, Staff Director, United States Commission on
Civil Rights, Sept. 16, 1974.

These agreements, which are discussed on pp. 76-91 infra have not resulted in
significant progress toward fair housing, however.
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83
Title VIII. As in previous years, HUD reported that nearly all of
this Title VIII effort is devoted to the processing of complaints.
During the first 9 months of fiscal year 1973, HUD regiomal offices
received a total of 2,053 Title VIII complaints,84 an average of almost
230 complaints per month. This represents an increase of more than
25 percent over Title VIII complaints received by HUD during fiscal year
1972.85 The largest number of complaints=--454--was received by the
San Francisco Regional Office, and the smallest number--24-~by the Boston
Regional Office.

HUD regional offices attribute the number of complaints, nearly
double that received in fiscal year 1971, to an advertising and publicity
campaign begun in the eastern United States in 1971. The campaign, using
the theme "HUD Opens Doors," utilized television, radio, and posters to

86
publicize HUD's “Hot-Line" number for toll-free telephoning of complaints.

83. HUD response, supra note 47. HUD statistics were obtained from a Depart-
mental Time and Cost Reporting System in operation since August 1972. There
is wide variation in the amount of time spent on Title VIII compliance. For
example, the Chicago office devotes 85~90 percent of its time on Title VIII
compliance, Interview with Thomas Higginbotham, Director, GCompliance Division,
HUD Regional Office, Chicago, Ill., in Chicago, May 5, 1973. The remaining
time is spent on Title VI, Executive Order 11063, internal equal employment
opportunity, contract compliance, and minority entrepreneurship.

84. Of the complainants who could be identified by race, HUD reports the
following: 80.5 percent, black; 8.8 percent, white nonminority; 6.9 percent,
Spanish speaking; 1.4 percent, American Indian; 6 percent, Asian American; and
1.8 percent, other.

85. 1In fiscal year 1972, HUD received 2,159 Title VIII complaints, about
180 per month.

86. The calls are received at HUD's central office in Washington, where the
complainant can leave a recorded message stating where she or he can be reached.
The complainant is later contacted by HUD to obtain more information on the
complaint and the complaint is forwarded to the appropriate regional office for
investigation. One regional office staff member stated that many complaints are
lost through this procedure because it takes several weeks from the initial ecall.
for the complaint to reach the regional office. Interview with Barbara Jonmes,
Compliance Specialist, HUD Regional Office, Chicago, Ill., in Chicago,

May 15, 1973.
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In June 1972, the advertising campaign was expanded west of the Mississippi,
and HUD reports that as a result, regional offices in that area began to
receive increased complaints. For example, the Fort Worth Regional Office
received 91 complaints in fiscal year 1972 and 272 complaints during the
first 7 months of fiscal year 1973. The San Francisco Regional Office
received 381 complaints during fiscal year 1972 and 328 complaints during
the first 7 months of fiscal year 1973.87 Complaints have continued
to increase east of the Mississippi as well. The Chicago Regional
Office received 206 complaints in fiscal year 1972 and 239 complaints
during the first 10 months of fiscal year 1973.88

Although HUD's increased efforts to make the public aware of its rights
to file housing discrimination complaints should be commended, it should
also be noted that these efforts do not extend equally to all segments of
the minority community. Although the fair housing advertising campaign

includes television and radio announcements and posters and fair housing

pamphlets in Spanish, HUD regional office staff expressed the belief that

87. San Francisco's complaint volume was higher than most HUD offices prior
to the campaign, in part due to a special publicity campaign "Operation
Sentinel" funded by HUD in northern California during 1971. In February 1971,
the National Committee Against Discrimination in Housing gave $6,000 of a HUD
grant to "Operation Sentinel," a group staffed by the Mid-peninsula Urban i
Coalition in Palo Alto, California. ''Operation Sentinel" devised a 6 month
series of radio and television spot announcements publicizing the Fair Housing
Law and HUD's role in responding to complaints. When the first grant expired,
"Operation Sentinel" received another $10,000 grant from HUD to continue the
publicity campaign for 6 more months.

88. The largest number of complaints, approximately 20 percent or 54 of 239,
came from Ohio. TFair housing groups such as the Housing Opportunities Made
Equal of Cincinnati, the Housing Opportunities Center of Cleveland, and its
branch in Columbus, are very active and assist persons in filing discrimination
complaints as well as informing them of their rights. In additiom, the
Chicago Regional Office staff believe that the advertising campaign is more
visible and aggressive in Ohio than in the other States in the region.

Jones interview, supra note 86.
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89
they are not reaching the Spanish speaking community. HUD has made no

special effort to distribute fair housing posters and brochures in Spanish
except to its own field offices. Builders, developers, lenders, and real 90
estate brokers are, thus, generally not supplied with materials in Spanish.
There are no materials available in languages other than Spanish or English;
for example, Chinese, Japanese, or in Native American languages.

Only 5 percent of the complaints from persons known91 to be minority92
received in the Chicago Regional Office during the first 9 months of fiscal
year 1973 were from complainants of Spanish speaking background and no
complaints were received f£rom Native Americans.93 Approximately 9 percent
of complaints received from persons known to be minorities in the Fort Worth
Regional Office during fiscal year 1973 were from complainants of Spanish

9% 95
speaking origin and 1 percent were from Native Americans, Very few

89. Interview with Marvin R. Smith, Director, Compliance Division, HUD
Regional Office, San Francisco, Cal., in San Francisco, Mar. 19, 1973, and
Higginbotham interview, supra note 83. 1In March 1968, the Fort Worth Regional
Office held a conference in El Paso with participants from nearly 300 Spanish
speaking community groups and local and national organizations from Texas and
New Mexico. At that time, however, the Federal Fair Housing Law was not even
in existence. There has been no followup to the conference.

90. Jones interview, supra note 86.

91. HUD does not know the race and ethnic origin of more than 10 percent of
its complainants throughout the United States.

92. One hundred and eighty-one of the 210 complaints received in Chicago £rom
July 1972 to March 1973 were from minorities; 172 were from blacks; 1 was from
a Puerto Rican, 6 from Mexican Americans, and 2 from Cuban Americans.

93. HUD respomse, supra note 47. According to the 1970 census, there were
3,914,692 minority persons in the Chicago region. More than 19 percent of the
minority population were of Spanish speaking background (757,024). Census
also reports that there were 74,206 Native Americans im the Chicago region,
approximately 2 percent of the minority population.

94. HUD response, supra note 47. As of the 1970 census, there were 5,611,261
minority persons in the Fort Worth region. Approximately 40.9 percent of that
population (2,295,419) were of Spanish speaking background.

95. As of the 1970 census, there were 196,521 Native Americans in the Fort Worth
region, which is approximately 3.5 percent of the minority population.
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complaints were received from any part of New Mexico, which has large
concentrations of Mexican American and Native American families, or from
west or south Texas, which are heavily populated by Mexican Americans.

In the San Francisco office, during the first 9 months of fiscal year
1973, only 13 percent of housing discrimination complaints received from
persons known to be minority were from families of Spanish speaking back=-
ground,96 2 percent from Asian Americans, & and about 2 percent from Native
Americans.98 Very few complaints were from Nevada or Arizona, States with
substantial populations of Mexican Americans and Native Americans. The
complaints which the San Francisco office did receive from Native Americans
came from southern California and the HUD office believes99 that this is due
to the existence of an Indian organization in Los Angeles which has been
assisting Indians who have encountered discrimination to f£ile complaints with

100
HUD.

Equal opportunity staff in all the regional offices visited by

Commission staff attributed the lack of complaints from people of Spanish

96. As of the 1970 census, there were 5,548,139 minority persons in the
San Francisco region. Approximately 48.3 percent of that population
(2,679,123) were of Spanish speaking background.

97. As of the 1970 census, there were 895,915 Asian Americans in the San

Francisco region, which is approximately 16.1 percent of the minority population.

98. As of the 1970 census, there were 195,889 Native Americans in the San

Francisco region, which is approximately 3.5 percent of the minority population.

99. Marvin Smith interview, supra note 89.

100. This organization, the Urban Indian Development Association (UIDA),
provides orientation and assistance to Indians coming to the Los Angeles area
from reservations.
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speaking background, Native Americans, and Asian Americans to a lack of
awareness of the law and cynicism regarding remedies for discrimination

. 101
which can only be overcome by education regarding fair housing rights.

2, Complaint Backlog

As of March 31, 1973,HUD had on hand 464 uninvestigated complaints,

well over 20 percent of the complaints it had received in fiscal year
102
1973, and 622 complaints (over 30 percent) which it had not resolved.

One reason for HUD's sizeable backlog is the lengthy processing time

. 103
for Title VIII complaints.

101. 1Interview with Harold Odom, Chief of Compliance, HUD Regional Office,
Fort Worth, Tex., in Fort Worth, Jan. 29, 1973, Marvin Smith interview,
supra note 89; Higginbotham interview, supra note 83,

102. HUD response, supra note 47, Boston, which received only 29

complaints in the first 9 months of fiscal year 1973, had only 1 uninvestigated
complaint on hand at that time; Chicago, which had received 210 complaints,

had 45 (21.4 percent) univestigated complaints on hand; Dallas, which had
received 335 complaints, had not investigated 133 of them (39.7 percent);

San Francisco had received 454 complaints and had not investigated 373

(82,2 percent) of them.

103, In March 1974, HUD established a task force to eliminate the Title
VIII complaint backlog. By the end of fiscal year 1974, HUD stated that
the task force had closed 921 cases, which was a 255 percent increase over
an average equivalent period in fiscal year 1972, September 1974 Toote

letter, supra note 82.
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In 1972, the average processing time for a Title VIII complaint

104
was 5% months. Tpn 1973 HUD informed this Commission that the handling
105
time still remains unchanged. This protracted process seems unwarranted.

In fact, Commission staff were told by one HUD investigator in Chicago that it

takes approximately 80 person-hours to investigate a complaint, pre=-

pare a final investigation report, and arrive at a determination for

106
resolution. Similarly, staff in the Fort Worth Regional Office estimate

104. HUD states:
While the average lasped time for pro-
cessing a Title VIII complaint was approxi-
mately 5 1/2 months in 1972, it is important
to indicate that continuous staff time is not
generally spent processing any individual for
that period of time. Continuous efforts are
going forward to reduce this time, Accordingly,
it is the opinion of this office that the com-
plaint processing itself is not protracted.
November 1974 Toote letter, supra note 32,

105, HUD response, supra note 47,
106, Jones interview, supra note 86, This investigator had 45 out-

standing complaints, 20 of which she was handling personally, The others
had been referred to State and local agencies for handling,
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that a reasonable workload for a compliance officer would be 36 to 40
107
complaints per year. San Francisco staff were even more optimistic

about HUD's capacity. One regional staff member estimated that a staff

of six full-time equal opportunity compliance specialists are able to
108°
close approximately 50 to 75 cases per month.

In order to expedite complaint processing, a "Short-Form Processing
109

Procedure" for rental discrimination complaints was developed by HUD
and tested by the Philadelphia Regional Office in the spring and summer
of 1972, All regional offices were required to use this procedure

starting in October 1972. HUD reports that this form has now been

adopted by all regional offices,lloalthough not all offices were using

this form at the time of Commission interviews,111 When it was in use, one
regional staff member reported that it did not noticeably decrease their backli;?

107, However, one compliance specialist had handled 34 cases in the 6
monthg prior to the Commission interview and had 20 investigatioms

and five conciliations on hand at the time, Interviewy with Samuel Hudson,
Compliance Specialist, HUD Regional Office, Fort Worth, Tex., in Fort
Worth, Jan. 29, 1973.

108, 1Interview with Ted Simmons, Conciliator, HUD Reglonal Office, San
Francisco, Cal., In San Francisco, Mar. 20, 1973.

109, This form 1is used to accelerate complaint handling in cases of rental
diserimination., Under this accelerated process, cases are assigned on a
priority basis for early investigation and a summary of the investigation
report is reported by telephone to the reglonal office. Conciliation
meetings are held forthwith and, i{f possible, an agreement i8 executed
during the conference itself, See Department of Housing and Urban Develop=
ment, Title VIII Field Operations Handbook EQ 8020.,1, revised.

110, HUD response, supra note 47.

111, Regions I, VI and IX were not using the "Short-Form Processing
Procedure" in November 1972, January 1973, and March 1973, respectively.

112, Higginbotham interview, supra note 83.
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Staff in all of the regional offices claim that their primary

problem in complaint disposition is insufficient staff to conduct
113
complaint investigations and conciliations. The time-consuming
114
steps in investigating complaints often include ownership research.

Indeed, HUD's investigation of Title VIII complaints appears generally

to have been thorough.
115
While lack of staff is clearly a serious problem, the greatest

stumbling block to HUD's efficient and timely processing of complaints
lies in the necessity to rely as heavily as it does on the conciliation
process itself, As noted in Section II, HUD lacks enforcement authority.

Its only weapon against a noncomplying respondent is to refer her or his
116
case to the Department of Justice (DOJ), and thus it may take years

to remedy a problem, if it can be remedied at all. Consequently, this
lack of enforcement authority makes it very difficult for HUD to resolve

the complaints it receives.

113. Interview with Irving Horwitz, Assistant Regional Administrator for
Equal Opportunity, HUD Regional Office, Chicago, ¥ll., in Chicago, May 5,
1973; and Cliff Jeffers, Assistant Regional Administrator for Equal
Opportunity, HUD Regional Office, San Framcisco, Cal., in San Francisco,
Mar. 19, 1973; Vera interview, supra note 42; and A. Maceo Smith interview,
supra note 42.

114. Ownership research is always part of any investigation in the Chicago
region. If the respondent is found to own other properties, a commitment
to fair housing on these properties is included in the conciliation agree-
ment.

115. For example, the Chicago Regional Office has only nine professiomal
staff members to handle Title VIII, Title VI, and Executive Order 11246.

In April 1972, HUD underwent a reorganization and the Chicago Regional

Equal Opportunity Office lost five professional positions. In San Francisco,
the complaints division which handles Title VI, Title VIII, and Executive
Order 11063 has six full-time professionals and two assistants.

116. Referals to DOJ are discussed further in Section VI, B, p. 126 infra.
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HUD reports that between July 1972 and March 1973 a total of
1,601 Title VIII complaints were closed. HUD itself closed 1,214
cases and the remainder were closed by State agencies to which HUD
had referred complaints.. Only-a few of these closed by HUD brought
relief to the complainants, illustrating the point that the processing
of individual complaints must be accompanied by a program that will
eliminate the root causes of discrimination if there is to be genuine
progress in the direction of assuring equal opportunity in housing.

In fact only 262, or slightly more than one~fifth, of the 1,214 cases

closed by HUD went to conciliation.117 Of these 262 cases, just over
one-half (54.2 percent) were conciliated successfully.118 The regional
offices visited by Commission staff had similar complaint closure records.119

117. The complaints which were not conciliated were "closed" as follows:

withdrawn-14 percent; insufficient information-13.2 percent; "decided not
to resolve'-51.2 percent. Those complaints which HUD "decided not to
resolve" were generally ones in which no violation of Title VIII could be
substantiated. "Decided not to resolve" means that HUD determines not to
conciliate, after it has conducted an investigation to see if there appears
to be sufficient evidence of discrimination. 1974 Holbert interview, supra
note 40.

118. The complaints which were not conciliated successfully were as follows:
unsuccessful coneciliations-39.3 percent; partially successful conciliations—-
6.5 percent. :

119. The regions visited by Commission staff had the following complaint
records between July 1972 and March 1973: Boston 24 closed, 6 closed by HUD,
no conciliationss; Chicago 115 closed, 87 by HUD, 10 percent conciliated, 20
percent successfully; Fort Worth 187 closed, 186 by HUD, 38 percent con-
ciliated, 58 percent successfully; San Francisco 457 closed, 369 by HUD, 12.5
percent conciliated, 43.5 percent successfully. During the summer of 1972,
the San Francisco Regional Office funded a task force of seven law students
to handle investigations on a part-time basis and seven university professors
to conduct conciliations. As a result, more than 100 complaints were closed
during August and September 1972.
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The backlog found in most regional offices probably accoug;g
to some extent for the large number of complaints "withdrawn" Lo1
by eomplainants who did not wait for the end of the complaint process.
Regional office staff report that another consequence of the backlog
is that conciliations are often rushed. Conciliations may result
in individual relief, such as monetary damages for a complainant, over
and above obtaining the housing in question and the basic elements

122
of an agreement requiring affirmative action by the respondent.

Even a more serious deficiency than its delayed complaint process-
ing is HUD's treatment of cases once they have been successfully resolved
through conciliation. 7Ironically, once HUD has negotiated a hard-won

agreement, it frequently makes no effort to monitor the agreement to

120. 1In Boston only one complaint was withdrawn between 1972 and

March 1973; in Chicago 17 (8.1 percent) were withdrawn; in Fort Worth 17
(5.1 percent) were withdrawn; in San Francisco 63 (13.9 percent) were
withdrawn, more than in any other regional office.

121. 1In Chicago, for example, a compliance officer estimated that the
majority of the region's complaints involve rental cases against man-
agers and landlords. Since rental housing is a scarce commodity which

is generally needed immediately and HUD's backlog does not permit immedi-
ate investigation,the complainants often do not want HUD assistance by
the time HUD is ready to investigate their complaints. Jones interview,
supra note 86.

122. This would include an agreement by the landlord or broker to advertise
affirmatively, to put up HUD fair housing posters, and to report period-
ically to HUD on racial and ethnic occupancy of units. The Chicago office
reports that it always attempts to insert in the conciliation agreement
requirements similar to the affirmative marketing requirements and, in
addition, it asks for reports on all projects owned by the respondent. Id.
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123

see that it is carried out. HUD reported in July 1972 that compliance

reviews of TiﬁkﬁrVIII conciliation agreements would be instituted on a
regular basis, but more than 1 year later, HUD reports that it still has

. 125
not instituted such regular reviews.

123. In specific instances HUD sometimes has conducted limited monitoring
of its conciliation agreements but this practice is not widespread. 1In
April 1972, the San Francisco Regional Office assigned a trainee to the
task of monitoring respondent reports and sending out followup letters

if the reports were not received. In a one~time effort in January 1973,
the Fort Worth office mailed out letters to respondents requesting reports
on positive action taken to comply with Title VIII. HUD recently stated:

HUD Regional offices received instructions regarding
compliance reviews of respondents who are parties to
conciliation agreements consummated pursuant to Title
VIII of the Civil Rights Act of 1968. The instructions
included a Compliance Review Check List which is to be
utilized for the conduct of such compliance reviews
which hopefully will increase during fiscal year 1975.
November 1974 Toote letter, supra note 32,

124, HUD response to the Commission July 5, 1972, questionnaire contained in

letter form from George Romney, Secretary of Housing and Urban Development,

Eg T?S?gore M. Hesburgh, Chairman, U,S. Commission on Civil Rights, August
’ .

125. HUD response, supra mote 47, 24 C,F.R, § 115.1 (1974).
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3. Referrals to State and Local Agencies

HUD currently refers Title VIII complaints to 28 States and 16
localities which have been found to have fair housing powers substantially
equizii?nt to those given to HUD by Title VIII of the Civil Rights Act of
1968. HUD's central office is responsible for reviewing and evaluating
State and local laws to determine if they qualify for substantial equiva=

lency status. If a State or local agency is found qualified, it is sent

a letter from the central office notifying it that substantial equivalency

status has been granted and that HUD will be referring complaints to it.
The regional office is then generally responsible for establishing the

affiliation between HUD and the agency and informing it of procedures

126. A State or local agency is determined to be substantiakly

equivalent if the State or locality's fair housing law and its adminis-
tratiof provide rights and remedies substantially equivalent to those
provided by HUD's administration of Title VIII. 1In the regions visited

by Commission staff, the following States and localities have been

granted substantial equivalency status by HUD: Boston Region-Connecticut,
Massachusetts, New Hampshire, Rhode Island, Vermont, Chicago Region-
Indiana, Illinois, Aurora, Peoria, Springfield and Urbana, Ill.; Michigan;
Ann Arbor, Mich,; Minnesota; Ohio; Wisconsin; Fort Worth Region-New Mexico;
San Francisco Region-California; Hawaii; Nevada.

127, Interview with Kenneth Holbert, Director, Office of Civil Rights
Compliance and Enforcement, HUD, June 19, 1973,
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128
that are to be followed. In August of 1973 HUD central office staff

stated they were developing a model memorandum of understanding to be

used by regional offices and State and local agencies because regions
129

differed in the agreements and procedures they had established. As of

November 1974, however, the model memorandum of understanding existed
130
only in draft form.

A total of 790 Title VIII complaints were E;ferred to State and
local agencies between July 1972 and March 1973. The agencies closed
384 of these complaint cases and only 75 of these were conciliated. As
of March 1973, State and local agencies had a backlog of 406 unresolved
complaints, a little over half of the number of complaint cases received

132
by them in the previous 9 months.

128, Some regional staff members feel that the regional offices should be

given a larger voice in the decision to grant substantial equivalency
status. They allege that at times a State may not even know that it is
under consideration for such status and i5 not prepared to accept

the responsibility. Thompson interview, supra note 42, and Horwitz
interview, supra note 113,

129, 1973 Holbert interview, supra note 127, 1In the San Francisco Regional
Office, all Title VIII complaints are referred to State and local agencies
with the exception of complaints where the respondent is receiving Federal
assistance, The Chicago Regional Office is considering requesting State

and local agencies in its area to waive referral rights in order to
accelerate rental complaints. The Boston Regional Office has a Memorandum
of Understanding with State and local agencies stating that when the agencies
receive complaints of discrimination involving HUD recipients, HUD will use
its leverage to achieve a resolution of the case, For example, HUD could
defer funding of the respondent pending a State resolution of a complaint
against the application; however, as of the Commission's interviews in Boston,
Mass., in November 1972, it had not done so.

130, November 1974 Toote letter, supra note 32,
131, The following is a breakdown of complaint referrals to State and local
agencies by HUD regional offices: Boston 16; New York 84; Philadelphia 259;

Atlanta 7; Chicago 74; Fort Worth 2; Kansas City 153 Denver 7; San Francisco
319; Seattle 7.

132, HUD response, supra note 47
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Under Section 801(c) of Title VIII, HUD may take action to recall
a complaint if a State or local agency has not commenced proceedings
within 30 days or, having done so, has not carried forward such proceed-
ings with reasonable promptness. According to a HUD regional staff member,
complaints are rarely recalled,.133 Some HUD regional staff may be
reluctant to recall complaints because they do not want to add to their
own workload and believe that HUD's backlog would only cause further
delays.134 In addition, HUD may be reluctant to recall complaints because
some complainants may benefit from State powers where they are stronger
than those afforded by Title VIII.135

HUD may rescind a State or local agency's substantial equivalency

status if it does not perform adequately in handling Title VIII com-

plaints referred by HUD. According to the HUD central office, the

133, 1Interview with Lionel Jenkins, Compliance Office, HUD Regional Office,
Boston, Mass., in Boston, Nov. 14, 1972, HUD recently reported:

HUD staff have been instructed to recall com=-
plaints when they qualify for recall pursuant to
Part 115, 37 F R, 16540, Recognition of Sub-
stantially Equivalent Laws. November 1974 Toote
letter, supra note 32,

134. As of May 2, 1974, the Boston Regional Office has recalled only five

complaints since July 1971, even though State agency complaint processing
in the region is often backlogged. As of January 1973, the Fort Worth
Regional Office had not recalled the one complaint it referred to New
Mexico during fiscal year 1973 although nothing has been done on it by
the State agency since its referral in August 1972,

An exception is.the San Francisco Region. There, one State agency,
the California Fair Employment Practices Commission (FEPC), was so over-
whelmed with work that it returned 205 complaints referred to it during
fiscal year 1972, and HUD had to recall an additional 44 complaints for
lack of timely action on the part of the agency. As of January 1973,
the FEPC had returned 133 additional complaints and HUD had recalled 50
more, leaving the FEPC with 55 referred Title VIII complaints.

135. TFor example, the Massachusetts Commission Against Discrimination may
hold hearings and subpena witnesses and material for such hearings.

Additional powers of the Massachusetts agency are discussed on P- 46
infra.
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136
agencies are given an ongoing evaluation. In some cases, regional

offices have recommended that HUD rescind a State agency's substantial
equivalency status.137 HUD has been able to use its power to rescind
a State agency's substantial equivalency status to influence State
action and strengthen the power and ability of State agencies to carry
out fair housing emforcememt.lh38

The percentage of closed complaint cases conciliated by State
and local agencies=-19.5 percent=--approximates the percentage concili=-
ated by HUD--21.6 percent. However, where HUD reports only 54.2 percent
of their cases were conciliated successfully, the State and local
agencies report that 72 out of 75 or 96 percent of their conciliationms
were successful. This may be indicative of a difference in standards

for "successful" conciliations, or it may reflect superior sanctions

available to the agencies where conciliations prove unsuccessful.

136, This means that the agencies are continuously being monitored to

ascertain that their laws and powers are equivalent to those of HUD.
Holbert interview, Supra note 127.

137. The San Francisco Regional Office recommended that the California
FEPC's status be rescinded. The Fort Worth Regional Office has warned
the New Mexico State agency that HUD might rescind its status.

138. 1In December 1972, HUD sent a letter to the Governor of California

regarding the processing of complaints by FEPC. Following the letter,
the FEPC was given additional staff and agreed to give housing com-
plaints a greater priority. The Virginia State agency was granted
tentative substantial equivalency status and later, after communica-
tions with HUD, money and staff were increased by the State and the
Virginia fair housing law was amended,
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Wheréas HUD's only alternative is to refer unsuccessful conciliations
to the Department of Justice, States sometimes have the power to obtain
a temporary restraining order to prevent a respondent from renting or
selling housing or to issue or request cease and desist orders., The
Massachusetts Commission Against Discrimination, for example, has both
of these powers.,

Clearly the State and local agencies have good potential for
effecting fair housing across the Nation, and HUD resources, such as
technical assistance, might be used effectively to help them
aevelop this potential., HUD, however, does not provide financial assis-
tance to State and local agencies for the enforcement of fair housing

139
laws or even to process the complaints HUD forwards to them.

This is because in 1969, HUD requested the authority and funds to

make .such grants but Congress rejected the request.

139. 1974 Holbert interview, supra note 40.
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On an ongoing basis, some HUD regional offices have attempted to

provide technical assistance to State and local agencies to improve
140
their fair housing enforcement operations. These efforts have not

yet been extended to all regional offices which refer complaints to
141
State and local agencies.

In summary, the Commission investigation leads to the following
conclusions: (1) that the complaint backlog has been so high as to
produce a lack of confidence in the ability of the Department to obtain
timely relief; (2) that HUD could take action to reduce the time span
involved in negotiations for compliance; and (3) that HUD oftemn fails

to monitor the compliance agreements it does achieve.

140. Equal opportunity staff in various regions have met with State and
local agency staff, including some agencies which have not been granted
substantial equivalency, to establish a cooperative working relationship
with as many agencies as possible. The Chicago office has held confer-
ences in Chicago and Champaign, Il1l., and in Detroit, Mich., to discuss
techniques in handling discrimination cases. The San Francisco Regional
Office has met with both the California FEPC staff and the executive
staff of the Hawaii State Regulatory Agency on numerous occasions.

141. Through fiscal year 1973, Region III (Philadelphia) and VI (Fort Worth)
had not provided assistance to State and local agencies. HUD reported:

During fiscal year 1974, Region III, (Philadelphia)
provided training and techmnical assistance to states

and localities in its regional jurisdiction. States

and localities that received such assistance including
training are, as follows: Pennsylvania, Delaware, West
Virginia, District of Columbia, Maryland, Pittsburgh, Pa.,
Charleston, West Va., Philadelphia, Pa., Arlington County,
Va., and the City of Rockville, Md. HNovember 1974 Toote
letter, supra note 32.
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B. Other Title VIII Compliance Activities
1. Communitywide Pattern and Practice Reviews

In July 1922, HUD acknowledged the necessity for communitywide

142
investigations to identify patterns of housing discrimination, and

stated that it planned to conduct citywide reviews for total equal oppor-

tunity compliance with the fair housing law and with the nopdiscrimina-

143
tion requirements for HUD housing programs. HUD's central office has

not instructed regional offices to conduct such reviews and the Title

VIII Field Operation Handbook does not contain any specific guidelines

144
to be followed. Most HUD regional offices are not making "pattern and

practice" reviews,as they believe that the decision to go ahead with
145
plans to conduct them must be made by the central office.

142. 1In communitywide reviews, HUD would examine such things as coverage
of State and local fair housing laws, the types and quality of activity
conducted by fair housing agencies, zoning ordinances, marketing activi=-
ties of selected brokers and builders, mortgage financing practices of a
sample of lenders, and data showing the racial and ethnic composition of
neighborhoods throughout the area.

143. The Federal Civil Rights Enforcement Effort--A Reassessment, supra
note 41, at 102,

144, HUD recently stated:

While we can incorporate Title VIII reviews

in certain areas along with city-wide reviews,

a Title VIII compliance review is hampered
because our subpoena power extends only to the
investigation of complaints pursuant to Title
VIII. November 1974 Toote letter, supra note 32,

145, Vera interview, supra note 42; Odom interview, supra note 101; and
Jeffers interview, supra note 113,
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HUD's regional offices have sufficient authority from their Title
VIII mandate to implement such reviews without instruction from the
central office. One regional office, Chicago, has conducted two such
reviews without seeking or obtainihg permission from Washington. Both
reviews were conducted in Ohio, one in Parma, a suburb of Cleveland,
which passed an ordinance prohibiting comstruction of public housing
without a referendum,146and the other in Morraine, a suburb of Dayton,
which opposed a moderate~income rental housing project assigned to it

147
under a regional housing plan.

146. The city openly admitted that the ordinance's real purpose was
to exclude blacks. Horwitz interview, supra note 113,

147. This suburb was a participant in the Miami Valley Plan whose main
goal is the dispersal of low- and moderate-income housing on an equitable
basis throughout the region.
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The Boston HUD Regional Office also conducted a study which could
148 149
be called a pattern and practice review. It grew out of hearings
which explored blockbusting in the Boston area. HUD staff, in coopera-
tion with the Massachusetts Commission Against Discrimination, investiga-
ted practices of real estate brokers in racially changing neighborhoods.
The results of the study were never made public. Despite the evidence

150
of Title VIII violations which prompted the study, it resulted in no
151
HUD action against real estate brokers in the Boston area.

HUD, contrary to present practice, should assign a top priority

to pattern and practice reviews. If it did, such reviews would have

a major impact on discriminatory practices.

148. 1In addition, the San Francisco Regional Office conducted a "community-
wide compliance review" of the city of Vallejo, California, in 1972. This
review concentrated on Title VI issues rather than Title VIII. (See note
170 infra.)

149, These hearings were held in September 1971 by the Federal Subcommittee
on Anti-trust and Monopoly of the Semate Judiciary Committee.

150. Senate hearings revealed widespread racial discrimination in the Boston
area, For example, in 1969 a coalition of banks had delineated a narrow
area as the only area for making FHA loans to "high risk black families.™
Hearings on Competition in Real Estate and Mortgage Lending Before the
Subcomm. on Anti-trust and Monopoly of the Senate Comm. on the Judiciary,
Sept. 13-15, 1971. )

151, 1Interview with Pat Morse, Equal Opportunity Specialist, HUD Regional
Office, Boston, Mass.,, in Boston, Nov. 14, 1972, More information is mnot
available since the HUD report has remained in draft form and its contents
were not made available even to this Commission.




51

2, Administrative Meetings

In November 1972, HUD issued regulations regarding "Fair Housing
Administrative Meetings." e The purpose of these public meetings, is
to identify and publicize discriminatory housing practices within a
locality and to "promote and assure" equal housing opportunity. No
administrative meetings were held in fiscal year 1?73. Two such
meetings, however, were held in fiscal year 1974. >

These meetings are an important element in HUD's execution of its
fair housing responsibilities. Although administrative meetings
are informal and do not directly result in negotiations leading to compliance
with Title VIII, they can provide impetus for formal HUD investigationms,
and they would also provide public exposure to discriminatory housing
conditions, often an important incentive to local movement for change.

It is HUD's responsibility to request the funds that would ensure that it

has sufficient staff for the holding of administrative meetings in accordance

with its regulations.

152, 24 C.F.R. 8 106.1 et seq. (1974).

153. The first administrative meeting dealt with military housing problems
and was held in Washington, D.C., in February 1974. The second meeting was
in Hartford, Conn., May 15-16, 1974, concerning discrimination in home
financing. In addition, HUD plans to hold two more meetings which will
concern persons of Spanish speaking background and Native Americans. As of
June 1974, the meeting concerning persons of Spanish speaking background
was postponed indefinitely. 1974 Holbert interview, supra note 40.

This meeting had been scheduled twice and both times was cancelled with
1little notice.



52

C. Equal Opportunity Compliance in HUD Programs--Title VI

The HUD central office personnel estimate that 20 percent of equal
opportunity staff time both at the centgﬁéiand regional levels is
applied to Title VI compliance activity, This time is divided between
complaint investigations and compliance reviews of the operations of
HUD program recipients,

1, Complaints
As of the beginning of fiscal year 1973, HUD had approximately 200

Title VI complaints on hand, It received a total of zﬁﬁsadditional

Title VI complaints between July 1972 and March 1973, The vast
156
majority of complaints were from blacks and usually alleged discrimination

154, HUD response, supra note 47, Some regional offices estimate, how-
ever, that they spend far less of their time on Title VI compliance than
20 percent. The San Francisco office estimated that its staff give between
10 and 15 percent of their time to Title VI, Marvin Smith interview, supra
note 89. The Chicago office estimated that only S5 to 10 percent of its
staff time was spent on Title VI activity. Higginbotham interview, supra
note 83, Regional staff attribute this to the priority placed on the
processing of Title VIII complaints,

155. The regional distribution of Title VI complaints received in Fiscal
Year 1973 is as follows: Boston 8; New York 21; Philadelphiai7; Atlanta 28;
Chicago 40; Fort Worth 40; Kansas City 64; Denver 3; San Francisco 19;
Seattle 2, HUD respomnse, supra note 47,

156. The following is a breakdown of complainants by racial and ethnic
characteristics for complaints received in fiscal year 1973: black 131
(56.5 percent); Spanish speaking background 18 (7.8 percent); nonminority
7 (3.0 percent); American Indian 1 (0.4 percent); Filipino 1 (0.4 percent);
and 74 unknown (31.9 percent.) Id.
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157
by a local housing authority.

During the first 9 months of fiscal year 1973, HUD closed 204
158

Title VI complaints. HUD reports that of those closed, only 27

were cases of noncompliance in which HUD achieved voluntarily com-
159

pliance. As of the end of March 1973, there was a backlog of more

than 200 open cases, that is, a backlog of almost 9 months, 160

157. A breakdown of Title VI respondents is as follows: 1local housing
authorities 104; local and city government and city organizations and
agencies 40; urban renewal and redevelopment agenciles 31; model city
agencies 23; developers 13; HUD 7; councils of government 2; resort

commission 1; United Businessman Association 1; YMCA 1l; Farmers Home
Administration 1; manpower commission 1; rental cooperative 1; unknown 6. Id.

158, The regional distribution of Title VI complaint closures is as

follows: Boston 1l4; New York 16; Philadelphia 8; Atlanta 55; Chicago 27;
Fort Worth 43; Kansas City 9; Denver 2; San Francisco 21 ; Seattle 9. 1Id.

159, HUD indicates that the remaining cases were closed for the following
reasons: 6 complaints were withdrawn; 77 cases were not valid complaints

of discrimination; that is, even if the allegations had been true, they would
not have constituted violations of Title VI; in 13 cases HUD found the
recipients in compliance and 81 cases were closed for "other" reasons,
including cases where HUD "had no jurisdiction," cases which were handled
under Title VIII, and other administrative closings., Id.

160, As with Title VIII complaints, HUD's investigation of Title VI complaints
appears to have been thorough. HUD central office staff estimate that an
average Title VI complaint investigation might involve 40 hours and that an
investigation of a complex case might involve 60 to 100 hours. Id. Regional
office estimates temnded to approach or even exceed the larger figure. The
Fort Worth Regional Office estimated that a Title VI complaint takes an
average of 3 workweeks for investigation. The San Francisco office

estimated 2 workweeks for a Title VI complaint investigation.
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Some of these open cases are ones in which HUD has found discrimination
but has been unable to achieve voluntary compliance., In these cases HUD
has not imposed sanctions but rather continues to rely on protracted
negotiations, The Washington Off%%i could not provide any information
on the number of such complaints. HUD reported that %Eﬁzonly information
on complaint resolution is that tabulated in the regions on the cases

closed. Regional offices report data to Washington in tne following categories:

achievement of voluntary compliance, no discrimination, withdrawals, and

sanctions imposed. Although in November 1974 the cemtral office

statistics on the instances of noncompliance in which compliance was not
achieved voluntarily, such data were apparently not available imn 1973 when

the Commission requested such data from HUD. On the other hand, at the

time of Commission staff interviews, statistics from HUD field offices maintained
in the regions but apparently not reported to Washington, indicated that there

163,
were a large number of such cases, which were in fact inactive,

161. HUD response, supra note 47,

162, 1Id.

163, The Boston Regional Office records show that as of August 1972, 11
Title VI complaints had been open more than 4 months and 8 for more .
than 6 months. The Chicago Regional Office had 58 cases open in April
1973. One had been pending for &4 years, 6 for 3 years, 4 for 2 years
and 15 for 1 year. The Fort Worth office had 34 Title VI complaints
pending as of January 1973, of which 14 had been pending for 8 months.
The San Francisco office had 38 Title VI complaints pending as January
1973. Twenty four cases had been open more than 6 months and 6 had been
pending for more than a year.
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The HUD policy on Title VI complaint investigations encourages
compliance reviews, stating that the investigation must address the
causative fact which produces the discriminatory act.164 The extent
to which compliance reviews result from complaint investigations is
discretionary to the regional offices. All of the regional offices
visited by Commission staff sometimes conduct overall compliance reviews

of the Title VI recipients at the same time that they investigate individual

complaints,

164, See HUD Title VI Handbook 8000.3, Chapter 2, Section 1., For example,
HUD noted that a site selection complaint might have implications for the
operation of a tenant assignment policy by a local housing authority.




56
The Fort Worth office always conducts a compliance review of the
respondent when investigating a Title VI complaint; the San Francisco
office expends 40 percent of its complaint investigations into compliance
reviews, depending on the issue and the current workload, The Chicago
office makes a decision to conduct a compliance review when there is a
complaint in which it appears there Is a need to Investigate more than
one issue, when there is a complaint with a large number of allegations,

or when a complaint 1s referred by an area office.

2, Compliance Reviews

Compliance reviews, because they include all aspects of the
operation of a HUD-funded agency program, are a far more effective and
systematic way of assuring the nondiscriminatory operation of the programs
than complaint investigations, which may address only one aspect.

However, many regional equal opportunity offices report that they are
so understaffed that they are generally able to conduct Title VI
compliance reviews only as a byproduct of Title VI complaint investiga-

165
tions, HUD conducted 80 Title VI compliance reviews between July 1972

165. The Fort Worth office for example, reported that it rarely conducts
Title VI compliance reviews which are not based on complaints. The

Boston Office has conducted only seven Title VI compliance reviews since
July 1971, Four of the seven resulted from Title VI complaint investiga=-
tions,
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166
and March 1973, Forty-aine of the reviews originated from Title VI

complaints,

HUD reviews have focused principally on local housing author=-
ities}67 despite evidence of discrimination by other recipients,
especially developers of subsidized housing, TFor example, the Dallas
Area Office Equal Opportunity Director stated that the subsidized
projects in Dallas are almost totally segregated.168'Yet few builders
and developers of HUD-assisted housing have been the subject of HUD
Title VI compliance reviewrs in Region VI or any other region., The
Title VI Handbook contains checklists for compliance reviews of housing
authorities, urban renewal and relocation agencies, and community

development agencies., It does not include checklists for reviews of

developers, builders, and sponsors of subsidized housing.

166. HUD response, supra note 47, HUD reported that the Title VT
compliance reviews were distributed between regional offices as follows:

Boston 2; New York 163 Philadelphia 15; Atlanta 10; Chicago 18; Fort Worth
5; Kansas City 10; Denver none; San Francisco 4; Seattle none,

167. Fifty-one of the 80 reviews were of local housing authorities
The distribution of the other 29 program recipients reviewed was as follows:

local city government and city agencies 19; urban renewal agencies 4;
model city agencies 2; regional planning agencies 2; developers 1; county
governments 1,

168, Interview with Higginio Elizondo, Director, Equal Opportunity Division,
HUD Area Office, Dallas, Tex., in Dallas, Jan. 31, 1973.




58

In fiscal year 1972, HUD determined that it would first focus on
local housing authorities and conduct Title VI communitywide compliance
reviews 169 during the third and fourth quarters. HUD set no goals for
the number of reviews to be conducted. In fact, few offices conducted
commmitywide reviews because of their heavy workloads and the length
of time and size of staff needed to do such a review. The only office
visited by Commission staff which did a communitywide Title VI compliance

170
review was San Francisco.

169. There is a difference between Title VIII and Title VI communitywide
reviews, In Title VIII communitywide reviews,HUD attempts to identify
housing discrimination practices and patterns. To do so, it must focus

on discrimination in the sale and rental, advertising, and financing of
housing, and on the provisions of real estate brokerage services. Thus,
this type of review examines things such as coverage of State and local

fair housing laws, types and quality of activity conducted by fair housing
agencies, zoning ordinances, marketing activities of brokers and builders,
mortgage financing practices of lenders, and data showing the racial, and ethnic
composition of neighborhoods throughout the area. On the other hand, Title
VI communitywide reviews are limited only to examining all agencies through-
out the area that have programs funded by HUD.

170. The review was done of Vallejo, Cal. in May 1972, The regional
office selected Vallejo because several Title VI and Title VIII complaints

had been received concerning the housing authority and the redevelopment
agency, and because the city has participated in a large number of HUD
programs in the last 15 years., Subject to review were the Vallejo Housing
Authority, which administers the city's public housing projects; the city
redevelopment agency, which administers urban renewal, code enforcement,

and neighborhood development programs; the greater Vallejo recreation
district, administering HUD's open space and neighborhood facilities grants:
the city flood district, which administers HUD's water and sewer grants;
and finally, sponsors of five subsidized housing and rent supplement projects.
The objective of the review was to examine the administration of all HUD
programs in the city and evaluate their impact on increasing housing
opportunities for minorities and minority participation in HUD programs.
With one exception, HUD found no evidence of discrimination in the various
aspects of the programs which it reviewed, e.g., site selection and tenant
selection for public and subsidized housing projects; relocation services;
services provided to the minority community by water and sewer lines,

parks, and neighborhood facilities; dispersal of leased housing units, and
city agenc¢y employment., The exception was the city government itself,
which was severely lacking in the employment of minmorities, At the conclu-
sion of the feview, HUD made only one recommendation--to increase employment
of minorities in city government and increase opportunity for minorities in
technical and professional city jobs.
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Shortly after the reorganization of the equal opportunity program
in April 1972, the central office instructed regional equal opportunity
staff to identify Title VI problems with "remedy potential" T and to use
these to establish priority areas for Title VI compliance activities. e
Regional staff interviewed by the Commission, however, were apparently
often unaware of this directive and stated that the central office had not
given them any direction.

In January 1974, 6 months into fiscal year 1974, HUD formally
established Title VI compliance review goals for that fiscal year. L3

Up to that time goals had been set only for regional offices to continue

to identify "remedy potential" cases. Regional offices themselves did

171. A HUD central office official defined a problem with "remedy potential
as an Instance of possible noncompliance by a funded agency which has a
strong financial relationship with HUD. HUD can then use the leverage of

its funds to bring about compliance. He also added that the problem must not
be too complex so that HUD equal opportunity staff could understand and
analyze it without investing an inordinate amount of time in it, 1973
Holbert interview, supra note 127.

172. Id.
173. HUD recently stated:

Title VI compliance review goals for fiscal year
1974 were discussed at the Assistant Regional
Administrators' meetings held in August and
October of 1973. In January 1974, HUD Regional
Offices of Equal Opportunity received a formal
memorandum which established Title VI compliance
review goals for FY 1974. November 1974 Toote
letter, supra note 32.



60
174

not set rigorous schedules for Title VI compliance reviews. Regional
175

office time, according to the central office, is being used for training.
The regional offices thus have very little time left for establishing their
own compliance review goals. HUD's central office, which could issue
guidelines for the establishment of goals, admits that complaints will

176
undoubtedly continue to play the major role in regional office decisions.

174. Examples which illustrate HUD Regional Office schedules for
conducting compliance reviews follow: As of November 1972, the Boston
Regional Office had planned only two compliance reviews, both of them

as a result of complaints. Neither the Fort Worth nor the San Francisco
Regional Offices successfully drafted and executed an overall plan for
compliance reviews. There were two reviews initiated by Fort Worth during
fiscal year 1973, but these were based on ad hoc recommendations, one from
a former HUD employee, and one from the Dallas Area Office. The San
Francisco office had planned three reviews but, as of January 1973, had con~-
ducted only one. The Chicago office had planned 20 reviews for fiscal
year 1973, an ambitious schedule; nonetheless, 12 of these were originally
scheduled for fiscal year 1972,

175. 1973 Holbert interview, supra note 127.

176. Id.
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3. Compliance Agreements

Until March 1, 1973, although the regional equal opportunity offices
conducted all complaint investigations and compliance reviews, they did
not participate in the negotiation?7 to remedy any deficiencies un~-
covered, Rather, they made recommendations to the Area Office Directors,
who were responsible for negotiating with the respondents., At times the
Area Directors ignored the recommendations of the equal opportunity

178
staff,

177. An instance which illustrates the problem of the equal opportunity

offices' 1ack of authority in Title VI cases concerns the Cambridge,

Mass,, Housing Authority (CHA). Equal opportunity staff in the Boston
Regional Office conducted a compliance review of the CHA in June 1971,

and found it to be out of compliance, They made two major recommendations
for bringing the CHA into compliance: that it develop a new plan for
assigning prospective tenants to units without regard to race, and that

it develop a plan for dispersing its leased housing units outside of
existing low-income and minority areas. The Boston Area Director did not
press the CHA with regard to developing these plans, After several

months, the regional equal opportunity office, which had sought and received
the support of the central office equal opportunity office, was able to
convince the Area Director to defer the CHA's application for modernization
funds in order to hasten compliance., In the end, however, the deferred
funds were released due to various pressures on HUD including that from

the local Congressman. The case was closed, with CHA agreeing to work on
new plans, As of May 21, 1974, no such plans had been completed and the
housing authority was still not in compliance with Title VI, Telephone
interview with Pat Morse, Equal Opportunity Specialist, Compliance Division,
Boston Regional Office, HUD, May 5, 1974,

178. See Horwitz interview, supra note 113.
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In almost one-third (29 of 89) of the compliance reviews conducted
by regional office staff between July 1972 and March 1973, HUD program 170
recipients were found to be out of compliance with Title VI requirements.
In 13 of the 29 cases, HUD states voluntary compliance was

achieved through negotiations between HUD and the program recipient

involved,

As with its handling of complaints, HUD sometimes allows noncompliance un-

covered in its reviews to continue indefinitely, In the majority gfé5he
above cases,voluntary compliance was not achieved and negotilatilonms

were still in process months after those interviews were completed,
Review of files on some of these cases emphasize that negotiations have

been prolonged and point out HUD's lack of action to bring recipients into

179. The noncomplying recipients were 16 local housing authorities, 3
-eombination redevelopment and housing authorities, 3 redevelopment and

urban renewal authorities, 3 city governments, 2 regional planning
and governmental agencies, 1 model city agency, and 1 developer.

180. As of August 9, 1973, the following agencies had not been brought
into compliance: Capital Region Planning Agency (Hartford, Conn.);

Pawtucket (R.I.) Housing Authority; Portland (Me.) Redevelopment
Authority; Charleston (W. Va.) Urban Renewal Authority; Newport News

(Va.) Redevelopment and Housing Authority; Danville (Va.) Redevelopment
and Housing Authority; Roanoke (Va.) Redevelopment and Housing Authority;
Hialeah (Fla.) Housing Authority; Macon (Ga.) Housing Authority; Corinth
(Miss.) Housing Authority; Parsons (Kan.) Urban Renewal; Housing Authority
of the County of Riverside (Cal.); Kern County (Cal.) Housing Authority;
Kennewick (Wash.) Housing Authority; King County (Wash.) Housing Authority;
and Alaska State Housing Authority. HUD response, supra note 47.

181. As of Aug. 9, 1973, only the Hartford, Conn., agency had been denied
HUD funding. See note 194 infra.
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compliance. The Riverside County (California) Housing Authority (RHA)
compliance review, for example, was Initiated in July 1972 and a final
investigation report completed in October 1972.182 The Regional Adminis-
trator forwarded recommendations to the Los Angeles Area Office in mid-
November. Since that time, there have been at least two sets of
negotiations with the housing authority.

The Kern County (California) Housing Authority, another recipient
which HUD hae reviewed and found to be in noncompliance in
fiscal year 1973,183 was initially reviewed in August 1971. The file

of this case contains correspondence indicating that HUD was attempting

to get that housing authority to revise its tenant assignment plan

182. According to HUD's file of this case, it discovered that the RHA's
employment and tenant assignment practices were discriminatory.

The percentage of its employees who were minority was not representative
of the percentage of minorities in the population; minority employees
were in the lower pay scale; the RHA had no recruitment procedures and

did not post its vacancies. TFurther, the RHA did not maintainzaa priority
list for unit assignments. Its standards for eligibility were arbitrarys;
it had no system for transfer; and the RHA's housing panel had no minority
members.

183, HUD's review of the Kern County Housing Authority showed a
continued segregation of its projects.
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as long ago as 1967. In June 1972, the regional office referred the case
to the Los Angeles Area Office for negotiations, Thus, the compliance
review initiated in August 1972 was part of continuing and seemingly
endless efforts by HUD to persuade the housing authority to comply
voluntarily, The files indicated that there have been no further
negotiations between HUD staff and the housing authori§§4since November 1972.
The HUD file on the housing authority in Milwaukee goes back to
April 1969, Additional compliance reviews of tenant selection and
assignment and of hiring were conducted in December 1970, October 1971,
and May 1972, As of August 1972, HUD and the housing authority were
continuing to negotiate. In Lake Charles, Louisiana, HUD's file on the
housing authority dates backlgg 1970, with compliance reviews conducted
in April 1971 and June 1972. HUD was negotiating as of January 1973,

when it wrote to the local chapter of the NAACP to solicit support and

assistance in its negotiation.

184, The Milwaukee Housing Authority (MHA) discriminated against
minorities in its hiring practices. All program managers of the MHA
were white and harassed minority tenants. In addition, a preferential
tenant assignment policy was in existence.

185. 1In 1970, the Lake Charles Housing Authority (LCHA) worked out a
tenant selection plan with the regional and central HUD offices for the
purpose of desegregating its housing units over a 5~year periad, By
1972, two complaints had been filed against LCHA and HUD conducted a
compliance review of LCHA in June 1972, HUD found that the plan was not
being implemented. HUD then attempted to get the city government and
the local NAACP to work with the authority, but as of January 1973,
LCHA was still out of compliance.
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As of March 1, 1973, HUD shifted responsibility for conciliation
efforts under Title VI from the Area Directors to the Assistant
Regional Administrators for Equal Opportunity. Regional staff believe
that this change has improved HUD's ability to achieve voluntary com=
pliance under Title VI in a reasonable period of time. One reason
may be because equal opportunity staff, having conducted the review,
are more knowledgeable than program staff about the Title VI issues.

Where noncompliance cannot be achieved by voluntary agreement,
HUD staff in several regional offices stated that HUD is reluctant to
use 1ts leverage to defer funds as a means of resolving Title VI cases,
The HUD central office also stated that deferrals are rare. In some
cases where this has been done, however, .it has proved to be at least

partially effective.

186. Department of Housing and Urban Development, Handbook 8000.2,

Revised Processing Procedures for Title VI Complaints and Compliance
Reviews, Mar, 1, 1973.

187. Telephone interviews with Napoleon Dotson, Senior Equal Opportunity
Speclalist and Assistant to the Director, Division of Compliance and
Enforcement, HUD Regional Office, Chicago, Ill., May 2, 19743 Betty
Kaufman, Attorney Advisor, General Counsel's Office, HUD Regional Office
Boston, Mass., May 2, 1974; and Harold Odom, Director of Compliance, ’
HUD Regional Office, Dallas, Tex., May 2, 1974,

188, Vera interview, supra note 423 1973 Odom interview, supra note 101
Jeffers interview, supra note 113; and Horwitz interview, supra note 113,

189. 1873 Holbert interview, supra note 122.
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Further, cases in which HUD has deferred funds for noncompliance

with Title. VI have usually been on a short term basis and funding

is frequently resumed before the respondent has agreed to come into
190

compliance. Short term deferrals are not made in all cases, however,

and HUD rakes no stronger action even where a recipient remains out of
191

compliance after several years of HUD negotiations.
In some instances noncompliance has been found by agencies which
have made no further applications for HUD assistance and HUD has taken

192
no action. There- are, however, steps HUD could have taken. For example,

190. See, for example, the discussion of the Cambridge Housing Authority,

supra note 177. 1In addition, the Fort Worth Regional Office deferred
funds for modernization and expansion from the Texarkana Housing Authority
for several months. The funds were released when the city needed

new housing units for families displaced by an irrigation project. As of
the Commission interviews in Fort Worth in January 1973, the Texarkana
Housing Authority was still out of compliance.

191. See, for example, the discussion of the Cambridge Housing Authority,
supra note 177.

192. As of January 1973, the Equal Opportunity Division in the New Orleans

office stated that the housing authorities in Jonesboro, Ponchatoula, and
Vivian, Ia., were being held in noncompliance; but, since these authorities
had not made application for HUD assistance, HUD could take no further
action.
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the case could have been treated as a Title VIII violation, with an attempt

at negotiations and a subsequent referral to the Department of Justice if
193
negotiations failed.

HUD has never debarred a recipient for noncompliance with Title

194
VI. Until HUD terminates funds for violations of Title VI, it is likely

192, Title VI of the Civil Rights Act of 1964 provides that Title VI
compliance by a noncomplying recipient may be effected by one of

two means: a) termination of or refusal to grant or continue assistance
or b) any other means authorized by law., The latter alternative has
included referral to the Department of Justice for suit to end the
discriminatory activity. Federal agencies argue that if all assistance
is terminated to a recipient, compliance with Title VI has been achieved.
'Thereforg in cases in which discrimination'continues after the cutoff of
funds, unless a complaint against the recipient is received, the agency
lacks authority to refer to the Department of Justice., Statements

by Peter Holmes, Director, Office for Civil Rights, Department of Health,
Education, and Welfare,and Robert Dempsey, Chief, Federal Programs
Section, Civil Rights Division, Department of Justice, at

meeting on publie broadcasting, May 7, 1974, Federal agencies can,
however, seek out complaints when discrimination continues after the
cutoff of funds.

194, 1In a 1973 case, the Capital Region Planning Agency of Hartford,
Conn., was decertified as an areawide planning agency and denied

new HUD funds for planning. Decertified means that a HUD-funded
agency did not have its certification remewed. This usually means that
the agency does not receive any more HUD funds, Debarment is the
termination of funds of an ongoing HUD program. Telephone interview
with Joe Vera, Assistant Regional Administrator for Equal Opportunity,
HUD Regional Office, Boston, Massachusetts, May 29, 1974.
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that it will continue to find many of its program recipients

out of compliance when it makes Title VI complaint investigations or
reviews, The Commission recognizes that this is a difficult sanction

to apply. Nevertheless, it is convinced that a Nationwide application
of the sanction would constitute an important weapon in a frontal attack
on housing discrimination. When Congress provides a weapon of this kind,

the Executive branch has an obligation to use it.

4, Monitoring Agreements

Despite the deficiencies in having area offices negotiate
agreements, some regional offices have reported good settlements with
HUD recipients. In the Chicago region, for example, as a result of HUD
negotiations with the Decatur, Illinois, Housing Authority (DHA), the
housing authority agreed 3 (2) not to undertake a proposed change which
would have given high priority to a prospective tenant's ability to pay

196
rent in approving applicants for public housing; and

195. In Decatur, Il1l., HUD found that blacks and other minorities,
i.e., persons of Spanish speaking background, were denied full and
equal participation in the programs of the DHA,

196. One of the significant deficiencies uncovered by HUD was a proposed
change which would make a prospective tenant's financial ability the
number two priority for living in public housing; it had been priority
number seven.
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(b) to give all minority applicants consideration for admission to a

previously all-white project as vacancies occurred, as a means of correcting

197
apparent past discrimination, Similarly, as a result of negotiations

with the Steubenville, Ohio, Metropolitan Planning and Redevelopment
Commission (SMPRC), in February 1973, SMPRC agreed to encourage and interest
sponsors in the development of low- and moderate-income housing in selected
., 198

census tract sites,

Agreements such as these, however worthwhile, are generally not
monitored. 1In fact, a significant deficiency in HUD's Title VI com-
plaint program is that, as with Title VIII, HUD fails to monitor the

voluntary agreements which it negotiates to bring program recipients

into compliance., HUD regional office staff report that little if any

197, 1In addition, DHA agreed to generate interest and recruit possible
potential minority applicants; to utilize minority and other news media

of the city of Decatur to give adequate publicity to the fair housing
policies of the DHA and its public housing opportunities; to use
community group contacts and any other additional sources to ensure
minority participation in the project; and to increase its minority
employment.

198, This agreement was based on HUD's feelings that Steubenville perpetu~
ated concentrations of minority groups; low- and moderate~income housing
was not offered in a broad choice of neighborhoods, 1In addition, SMPRC
agreed to seek the cooperation of the Steubenville Metropolitan Housing
Authority in identifying areas for the development of low=-rent family

and elderly housing units and to utilize all Federal categorical and
noncategorical grant housing programs to implement this agreement,
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followup is being done to assure that Title VI conciliation agreements

are being followed. TFollowup is essential in order to emsure that

respondents are complying with Title VI requirements which they have

agreed to implement.

199. TFor example, as of November, 1972 the Boston office did mo monitor-

ing and required no periodic reports after Title VI conciliations. The
Chicago office required reports and kept a "monitoring file." The
Director of Compliance in Chicago, however, informed Commission staff
that while the records are maintained properly, no monitoring occurred.
Higginbotham interview, supra note 83. The Fort Worth office required
periodic reporting but has been lax about reviewing the reports. In
January 1973, some 20 letters were sent out to Title VI recipients
formerly in noncompliance with Title VI, reminding them of reporting
requirements, but office files indicate that followup compliance reviews
are conducted only on a haphazard basis. 1973 Odom interview, supra

note 101.
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IV, Equal Opportunity Standards for HUD Programs

During fiscal year 1972, HUD issued equal opportunity regulations
and requirements for reviewing applications for HUD funds. They inte-
grated equal opportunity standards with other standards for distributing
assistance. This new approach was aimed at ensuring compliance with
Title VI prior to HUD's approval of assistance and for furthering com-

pliance with Title VIII.

On January 5, 1973, the administration declared a moratorium on
all federally subsidized housing programs. The moratorium has had a
severely detrimental effect on minorities. The supply of housing for

low-income families has diminished and public housing authorities now
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200
have long lists of applications which they are unable to fill.
201
Moreover, this radical change in funding has had a significant effect

i

200. On January 31, 1973, leaders from 22 minority group organizations
made known to HUD their belief that the moratorium has hurt disadvantaged
persons the most. They called on HUD to begin interim housing assistance
programs to alleviate the situation. Among the groups represented were

the National Urban League, the National Council of La Raza, the Leadership
Conference on Civil Rights, the National Council of Negro Women, the
National Puerto Rican Forum, and Chicanos Por La Causa. On the same date
the National Committee Against Discrimination in Housing (NCDH) also issued
a statement criticizing the moratorium for depriving disadvantaged and
minority persons of safe, sanitary, and decent housing in communities of
their choice. NCDH statement, "The Administration's Housing Moratorium
and Budget Message," Jan. 31, 1973. At its annual convention in July 1973,
the National Association for the Advancement of Colored People adopted a
resolution opposing the housing freeze and calling for the prompt release
of impounded funds. See also letter from John A. Buggs, Staff Director,
U.S. Commission on Civil Rights, to William A. Barrett, Chairman, Committee
on Banking and Currency, U.S. House of Representatives, Oct. 31, 1973.

This letter, concerning the proposed Housing Act of 1973, H.R. 10688, dis-
cusses the mﬁjor negative effect of the moratorium on minorities and the poor.

201. The administration suspended new commitments under many of HUD's pro-
grams. Specifically, funds under Section 235 of Title I of the Housing and
Urban Development Act of 1968 were cut from $40 million in 1973 to zero in
the 1974 budget, and funds under Section 236 of the act went from $100
million to zero; rent supplement and new public housing were also suspended;
water and sewer facilities grants went from $130 million to zero; model cities
from $583 million to zero; open space grants programs, from $47 million to
zero; neighborhood facilities grants, from $26 million to zero; and urban
renewal was reduced from 1 billion to $138 million. HUD stated that under

the 1974 act:

No new grants and loans can be made after January 1,
1975 for Model Cities, Urban Renewal, neighborhood
facilities, water and sewer facilities, or open

space and related programs. The section 235 and 236
programs were extended to June 30, 1976. No new funds
were provided for the rent supplement program. The
public housing statute (U.S. Housing Act of 1937) was
rewritten, and includes a new section 8 concerning
leasing, without termination date....Local communities,
however, will receive community development block grants
to replace the previous CD categorical grants and can
use the funds for local priorities, but must give maxi-
mum feasible priority to activities which will benefit
low and moderate-income families or aid in the prevention
or elimination of slums or blight. November 1974 Toote
letter, supra note 32,
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on HUD's equal opportunity program. Implementation of equal opportunity
standards and regulations which HUD previously used as major 1evFrage

to obtain compliance with the fair housing laws by its program partici-
pants became less time-consuming after the moratorium because programs
with equal opportunity requirements were sharply curtailed. 202 The
moratorium left the area and igggring office equal opportunity staff

with few fair housing duties, since the implementation of these

requirements had been a major activity.

202, HUD recently stated:

Although approval of new applications declined
after January 1973, approved applications con=-
tinued to be monitored and programs which were in
operation continued to be subject to equal oppor-
tunity requirements. Id.

203, HUD recently stated:

Affirmative marketing, training of HUD and funded
agency staff, in-house equal employment opportunity,
minority business affirmative action plans pursuant
to Executive Order 11246 and Section 3 requirements
are some of the responsibilities which Area and
Insuring office staff could give more time to as a
result of a decline of front-end activity on appli-
cations. Id.
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204
Therefore, the central office issued a memorandum outlining HUD's

new priorities for equal opportunity activities in the area and insuring
205
offices. The implementation of affirmative marketing plans for un-

206

subsidized housing was given top priority, replacing the emphasis which

had been given to other administrative program standards; that is, equal

opportunity requirements for HUD programs.

204, Memorandum to all Regional Administrators, from Malcolm E. Peabody,
Jr., Acting Assistant Secretary for Equal Opportunity, Equal
Opportunity Activities in Area and Insuring Offices, Feb. 1, 1973. The

memorandum also stated that affirmative marketing plans submitted for
unsubsidized units had to be reviewed and that for "plans previously approved,

technical assistance to builders and sponsors will be required." In
addition, it stressed that monitoring monthly reports to determine pro=-
gress is important and that the first multifamily project subject to
affirmative marketing plans would soon be occupied and would require
special attention.

205. Such plans demonstrate how a builder or developer will market pro-
perties to all racial and ethnic groups. They include programs for publi-
cizing the availability of units for minorities, for specifically recruit~
ing minority buyers and tenants, for minority hiring, and for educating
the builder's, developer's, or sponsor's staff on their fair housing
marketing responsibilities,

206, HUD's unsubsidized housing programs (see note 4 supra) were not cut by~
the-moratorium,
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Despite the decreased emphasis on HUD program standards since the
moratorium, this report includes a review of HUD's implementation of its
program standards, This study was begun during the first half of fiscal
year 1973 when its subsidized programs were in full operation., It is
clear, however, that because of the changing nature of HUD's assistance,zo7
at the present time HUD cannot rely on program standards as its principal

208
tool for effecting fair housing throughout the country,

207. The changing nature of HUD assistance is discussed supra note 201.

208. Under the Housing and Community Development Act each application for
community development block grants must include a housing assistance plan
which assesses the housing assistance needs of lower-income persons (including
elderly and handicapped persons, large families, and persons displaced or to
be displaced). The plan must also indicate the general location of proposed
housing for lower-income persons, with the objective of ",,, promoting

greater choice to housing opportunities and avoiding undue concentration of
assisted persons ..." There is no mention of avoiding concentrations of
minorities, HUD proposes to require that applicants for community develop-
ment block grants submit:

...a summary of a three year community development plan
which identifies community development needs....In identi-
fying the needs the applicant shall take into consideration
any special needs found to exist in any identifiable seg-
ment of the total groups of low-income persons in the
community....The phrase any identifiable segment of the
total low-income community refers to women, and members

of a minority group which includes Negroes, Spanish-
Americans, Orientals, American Indians, and other

groups normally identified by race, color, or national
origin. 39 Fed. Reg. 33488 and 334494 (Sept. 17, 1974).
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A, Affirmative Fair Housing Marketing Regulations
HUD's affirmative fair housing marketing regulations became effec-
tive February 25, 1972, They required builders, developers, and

209
sponsors applying for participation in HUD housing programs to submit

210
an aifirmative marketing plan before their applications are approved.

The purpose of the plan is for the builder to "carry out an affirmative

program to attract buyers or tenants of all minority and majority
groups...." 2 Once the applications are approved, monthly reports must
be submitted to HUD on racial and ethnic occupancy of the units. Equal
opportunity staff in HUD area and insuring offices are responsible for
reviewing and approving all plans submitted to their offices, and for

212
monitoring compliance with the plan.

The regulations' major weakness is that they do not apply to existing
FHA-insured or subsidized projects, even though racial and ethnic data
collected on existing subsidized multifamily units show extensive segre-

gation, Further, the regulations apply only to HUD=approved housing and

not to all housing marketed by builders and developers who submit plans.

209. The applications are for participation in FHA subsidized and unsub-
sidized housing programs., HUD provides subsidies for the development or
rehabilitation of subdivisions, multifamily projects, and mobile home parks.

210. Applicants must submit affirmative marketing plans when they develop
five or more dwelling units under the FHA housing program during the year
preceding the applicationms,

21i. 24 ¢,F,R, § 200,600 (1973).

212. In insuring offices which lack equal opportunity staff, program staff

members are designated this responsibility. They are trained by equal
opportunity staff from other offices.
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1. Approval of Affirmative Marketing Plans

Each of the area and FHA insuring offices have developed different

methods of administering the affirmative marketing regulations. The Boston

213
Area Office received approximately 80 affirmative marketing plans monthly.

The area equal opportunity staff spent 3 to 4 hours reviewing

each plan and found that the majority did not meet HUD's standards.
Generally, applicants did not clearly understand what was required in the
plans, For example, they often failed to explain in detail how they would
publicize the units to minorities or what methods they would use to evaluate
their staff on their execution of affirmative marketing regulations responsi-

214
bilities, In October 1972, HUD held a workshop with members of the real

estate industry in the Boston area to remedy this problem, 21

The Chicago Area Officesreceives an average of 10 to 20 affirmative
marketing plans per month.21 In February 1972, as soon as the regulations
were issued, the Chicago area equal opportunity office held meetings with

contractors, developers, and builders in Illinois to explain the HUD affirmative

213, This office was visited by Commission staff prior to the housing
moratorium; therefore, the number of affirmative marketing plans have probably
dropped drastically. This was the case in other offices reviewed after

the moratorium on subsidized housing was declared by the President,

214. 1Interview with Charles Harlesten, Director, HUD Area Equal Opportunity
Office, Boston, Mass. in Bostom, Nov. 15, 1972.

215, At the time of Commission interviews in Boston (November 1972), only a
few plans had been submitted following that workshop,and thus the Commission
staff could not evaluate the result of this technical assistance.

216, This was the last office visited by Commission staff and the moratorium
on subsidized housing had been in effect for 5 months. The equal opportunity

staff stated that there had been a decrease in affirmative marketing plans be-
cause of the moratorium,
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marketing and affirmative action requirements., 1In addition, they met
with representatives of city governments and other publie agencies to
familiarize them with all of the HUD equal opportunity requirements.
As of May 1973, approximately half of the plans submitted were approved
on the first submission. WNonetheless, the area equal opportunity staff
stated that they believe that the builders understand what is expected
and attempt to have acceptable plans to expedite the processing of their
applications.z1

The New Orleans Area Office had been unable to give affirmative
marketing plans the attention necessary. After the regulations were issued,
approximately 700 plans were submitted within a 2-month period. Nearly
half of the plans were initially unacceptable to HUD, and the office was
not prepared in terms of staffing and expertise to give the builders
technical assistance in developing adequate plans. Consequently, the equal
opportunity director admits that a large number of the plans that were
approved did not meet the HUD standards. 218 He also stated that monitoring

219
was not being conducted by his staff,

217. ‘Thompson interview, supra note 42. This was the only area office
visited by the Commission staff that believes builders understand the require-
ments of the affirmative marketing plan.

218. 1Interview with M.,J, Bordelon, Director, HUD Area Equal Qpportunity
Office, New Orleans, La., in New Orleans, Feb. 5, 1973.

219, Id. 1
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Both the San Francisco and Los Angeles Area offices:;?d been. receiving
approximately 100 affirmative marketing plans per month? Area equal
opportunity staff stated that initially nearly half the builders'plans were
unacceptable at first sub%?ttal, and some were rejected up to four times
before they were adequate, 2

In the San Francisco Area Office, affirmative marketing regulations are
handled by the program staff, and equal opportunity staff do not generally
deal with builders, The equal opportunity staff, however, had developed a
checklist to be used by program representatives to determine if a builder
needs special assistance in preparing an approvable plan. Program staff
are thus responsible for contacting builders, giving them assistance in
improving plans, and transmitting the plans to the equal opportunity office
for a final review.

When the regulations were first issued, the San Francisco equal oppor-

tunity staff held a series of eight seminars to explain the

regulations to builders. In addition, 2 hours a week are set

aside to give the builders technical assistance followup. In Los

Angeles too, equal opportunity staff met with the builders and explained
222
the requirements to themn.

220. staff in both offices stated that this number had drépped considerably
since the moratorium on subsidized housing programs.

221. The most common deficiencies were the lack of adequate minority out-
reach and advertising programs and failure to establish adequate minority
occupancy levels for the projects.

222. 1In Los Angeles, unlike San Francisco, equal opportunity staff handle
the affirmative marketing process.
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The Dallas Area Office's equal opportunity staff, in conjunction with
the HUD equal opportunity staff in Washington, worked with the builders

223
in the Dallas area to develop an industrywide affirmative marketing plan,

Instead of each builder’s submitting to the area office a new plan with

every application under Federal Housing Administration programs,

224
35 major Dallas builders agreed in November 1972 to implement ome plan

which would be applicable to all of them. 225 In theory this would have
expedited processing of applicatioms,since all major builders are

obligated under the plan to meet all of HUD's requirements and do not have
to submit individual plans when they submit applications. Thus, since only
one plan must be reviewed the :qual opportunity staff has more time

to review applications thoroughly and monitor builders to ensure

they are complying with HUD requirements, This also provides equal oppor-

tunity staff with more time to provide technical assistance to builders.

223. HUD's Equal Opportunity Office began to negotiate voluntary
affirmative marketing agreements in an attempt to eliminate the dual
housing market. In fiscal year 1974 it had a goal of 30 affirmative
marketing agreements, but only 13 were executed due to the inadequate
size of control office staff. Dr, Toote further indicated that 9
agreements were in final stages of negotiation. September 1974 Toote

letter, supra note 32.

224, These builders account for 90 to 95 percent of newhousing production
in Dallas, according to the Dallas area equal opportunity director.

225, The Dallas plan covers all residential housing developed by the
builders' group in the Dallas metropolitan area, including conventienally-
financed housing as well as housing developed or marketed under FHA or
Veterans Administration housing programs. The objectives of the plan

are: (a) to increase substantially the number of minority families residing
in neighborhoods outside areas of predominant minority concentration, through
advertising and other methods intended to inform minority families in the
Dallas metropolitan area that all housing developed by the builder group_is
available to them on an equal basis; and (b) to inform the Dallas general p
that, in terms of equal housing, the Dallas metropolitan area is an open

community.

ublic
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On paper the Dallas plan is much more far-reaching than what is
required by HUD's regulations, thus potentially increasing its effective-
ness., For example, the builders' plan covers all housing developed by
them, not just housing developed under FHA prograiﬁ? In addition, the
advertising campaign is much stronger than that required by HUD; e.g.,
it provides for adv;;;ising on billboards and displaying the fair housing logo-
type (see Figure 1) in the industry-sponsored '"New Homes'" section of the
Sunday newspaper. The plan also established a "Community Resource Board"
composed of representatives of the minority community to obtain their in-
put in order to accomplish the goals of the plan.228 Further, the builders!

group is responsible for assisting in employee training.

226! Under the Dallas plan each builder is responsible for special outreach
efforts to encourage honminorities to move into any developments located

in racially-mixed areas or minority areas. The builder must also maintain

a nondiscriminatory policy in company hiring practices as required by Federal
lawys, affirmatively seek to hire qualified members of minority groups for
staff positions engaged in the sale or rental of properties, and designate

an official of the company as equal opportunity officer. Finally, the builder
must institute informal and formal training programs for all employees,
especially employees who will sell to the general public, in order to
sensitize the employees to the needs and best method of dealing with prospec-
tive minority buyers, and to carefully and positively delineate management’s
policy of open housing and fair marketidg for all people, The builder does
not, however, have to develop a plan outlining how these steps will be taken
and there is no system for monitoring whether or not they are accomplished.

227. The equa} housing opportunity logotype is an often-used symbol,
signifying nondiscriminatory housing practices by the displayer.

228, The builders' group is supposed to meet with the resource board on
a rggular basis for the purpose of informing the board of its effortsg
to implement the plan and to draw on the experience of the board to

assist in accomplishing the goals of the plan and in solvi
problems that may arise. P ving any specific
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EQUAL HOUSING
OPPORTUNITY

Figure 1. The Equal Housing Opportunity Logotype




The plan does not contain any specific requirements to
meet the needs of the Spanish speaking community even though more than
40 percent of the minority population in the Dallas area is of
Spanish speaking background. It does not require, for example, that
advertisements be in Spanish, that persons of Spanish speaking background
be on the Community Resource Board, or that Spanish speaking persons
be hired for staff positions by companies engaged in the sale or rental
of properties,

In August 1973, the central office was evaluating the impact of

the Dallas agreement but as of April 1974 had not produced a report or

even reached any conclusions. HUD, however, continues to eneourage

229
builders and realtors in other areas to adopt such plans.

229, There is one notable exception to HUD's general pattern of encourage-
ment, When the Chicago Area Office attempted to negotiate an industrywide
affirmative marketing plan with the Chicago Homebuilders Association, the
central office rejected it because it contained contract compliance require-
ments which it feels fall under the jurisdiction of the Depariment of Labor's
Office of Federal Contract Compliance. Additionally, the central office

felt that the moratorium on subsidized housing programs decreased the volume
of business with builders to a level where an iIndustrywide affirmative
marketing plan was not necessary. HUD response, supra note 47 . The Building
Contractors Association of San Diego, Cal., :representing major builders in

San Diego, entered into a voluntary affirmative marketing agreement with
HUD during April 1973.
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2., Monitoring Affirmative Marketing Plans

HUD reports that it has provided the field offices guidance regarding

monitoring of the affirmative marketing plans: in January 1973 it published
230
Clarifications of Issues: Statement of Poliey, a list of questions and

answers coneerning the plans, For the most part, however, this new guidance
does not directly pertsin to fair housing. For example, it gives
instruction concerning methodology for drafting industrywide marketing plams,
such as the one in Dallas. It also provides instructions for submission

of plans when builders request approval for housing one unit at a time,

231

often at scattered locations, and for HUD submission of its approval
232

of a plan to the applicants, Clarifications of Issues provides only

limited guidance on monitoring techniques, HUD staff are required to check
newspapers at the time the housing in question goes on the market, They
must compare monthly reports against anticipated results; i.e., the pro-
jected racial and ethnic composition of the subdivision once the lots

233
have been sold.

230. 38 Fed. Reg, 1136 (Jan. 9, 1973).

231. ‘The regulations require plans to be submitted when a builder or developer
requests approval of five or more houses annually,

232, Tt suggests that HUD stamp "approved" on the last page of the plan,
sign it, date it, and forward a copy to the applicant.

233, BRach affirmative marketing plan must contain "anticipated results."
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Clearly, the most important determination to be made through
monitoring is the extent to which anticipated results have been met.
No matter how much advertising has taken place, if racial and ethnic
minorities are not purchasing homes in the subdivision, the plan being
reviewed is not successful and the marketing and sales techniques being
used will warrant careful scrutiny.

HUD, however, has supplied no adequate criteria for how these
anticipated results must be set by the builder or developer., HUD
field staff, as well as builders, developers, and real estate agents,
thus, may not know how to identify realistically the population to which
homes should be sold or how to assess the racial and ethnic composition

of that population., Clarifications of Issues does not remedy this problem.

It states only that anticipated results "must be a number or a percentage"
and that "general statements about racial inclusiveness or nondiscrimination
are not acceptable.”

In addition to the techniques suggested by the central office,
field offices have developed their own innovative procedures for
evaluation and monitoring of affirmative marketing plans. For example,
the San Francisco Area Office, unlike most of the other area and insuring
offices visited by Commission staff, has begun to utilize private fair

234
housing groups for monitoring, Since June 1972,

234, These groups include the National Committee Against Discrimination
in Housing in San Francisco, the Mid-Penisula Urban Coalition in Palo
Alto, and the Lafayette Council for Civic Unity in the East Bay Area, San
Francisco, Cal,
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HUD officials in San Francisco have met on several occasions with these
groups to explain the requirements and type of monitoring needed?35
Then in the fall of 1972, each of the groups was assigned 6 to 12
projects to monitor. Equal opportunity staff state that they are in
constant contact with the volunteer groups, which are also required to
submit monthly progress reports, Since they began monitoring, recommenda-
tions have been made for compliance reviews of four developers concerning
such matters as failure to display the HUD equal opportunity logo and
posters, failure to achieve minority occupancy goals, and failure to
familiarize staff with their fair housing responsibilities.236 The
diligent efforts of these groups, however, may be somewhat wasted. HUD
conducted only one compliance review in that region.

The Los Angeles Area Office's monitoring program has not been as broad
as the ome in San Francisco. The equal opportunity staff has only worked

with one fair housing group, the Fair Housing Council of the San Fernando

Valley, which has closely monitored fair housing advertising and use of

235+« Such monitoring includes checking on advertising, contaeting the build-
ers' designated community contacts, checking on the minority occupancy level
of projects, reviewing the racial and ethnic composition of marketing staffs,
evaluating the effectiveness of the builders' affirmative recruitment plan,
and evaluating the general "climate" of the project to see if it Yreflects

a harmonious relationship" between management and occupants,

236, 1In one instance, in Pittsburg, Cal., the regional compliance

staff initiated a compliance review of a builder and, as of April 24, 1973,had
progressed to the point of presenting allegations of noncompliance with the
plan to the builder.
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237
HUD posters by builders, As of March 1973, the equal opportunity staff
had only begun to receive monthly sales and occupancy reports submitted
by builders in February and March 1973,

In Chicago, equal opportunity staff monitor compliance by checking
neyspapers every other week to ensure the use of the logotype and slogans
in advertising. They found that compliance has been good in this
respect, As of May 1973 the monthly occupancy reports required in the
affirmative marketing plans were carefully reviewed but it was too early
to draw any concrete conclusions,

HUD staff are not required to conduct onsite reviews of affirmative
marketing plans. As a result, HUD reports that by August 9, 1973, only
17 compliance reviews of affirmative marketing plans of eight builders

238

had been conducted in three HUD regional offices, Six of the reviewed

builders and developers were found to be out of compliance with their plans.

237 1f inadequacies in advertising or use of posters are found, they are
reported to the area equal opportunity director. The director of the fair
housing group stated that HUD has been quick to respond to these calls,
always contacting the builders, who generally comply. Interview with
Cecilia Zager, Director, Fair Housing Council of the San Fernando Valley,
Sherman Oaks, Cal., in Sherman Oaks, Mar. 28, 1973.

238, The three HUD regional offices which have conducted compliance reviews
are Chicago--Region V, Atlanta--Region IV, and San Francisco--Region IX.
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Region IV (Atlanta) has conducted five compliance reviews. Two
were initiated following receipt of complaints under Title VII. Three
were conducted based on requests made by area office equal opportunity
staff, Four instances of noncompliance were found. One case was settled
by means of written conciliation, which included additional affirmative
marketing requirements and reporting which were not part of the developer's
original plan. In another case, the builder had an approved plan but had
done no subsequent subdivision development pursuant to the plan. There-
fore, HUD closed the case without action?39

Region V (Chicago) conducted 1Q compliance reviews on projects
constructed and/or sponsored by a single bu'ilder.240 In one instance, the
builder was found in compliance, and one other case has yet to be determined?41
An additional review, made in March 1973, in conjunction with & Title VIII
case, resulted in a finding of compliance with the affirmative fair housing

242
marketing regulations.

239, The other three cases, which were waiting for conference in which the
builders were to show cause why enforcement proceeding should not be initiated,
were conciliated. 1974 Holbert interview, supra note 40. Mr. Holbert

did not have any information as to the stipulations of the agreements.

240. The builder was National Homes. Each review was done by one regional
compliance staff person and one equal opportunity staff person from the
relevant area or insuring office. A large number of violations were
uncovered and used by HUD in conjunction with the Department of Justice to
negotiate a nationwide consent decree by National Homes which was filed on
May 11, 1973.

241, The other eight cases of noncompliance were conciliated. The HUD
central office staff, however, did not know the content of the conciliation

agreement. 1974 Holbert interview, supra note 40.
242. HUD response, supra note 47.
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Finally, Region IX conducted a compliance review of a builder-
developer who operated under an affirmative fair housing marketing
plan. However, the review was limited to one project covered by the
affirmative fair housing marketing regulations, The result of the
review was a find4ng of noncompliance. A conference, therefore, '"was
held to give the builder an opportunity to show cause why enforcement
proceedings under the applicable regulations should not be initiated
against the company." 243 The builder came into compliance within a
designated 30-day period as required by HUD.

It is not effective to obtain affirmative fair housing marketing plans
from builders without monitoring the plans to assure that they are
actually being carried out, However, HUD has net yet devoted sufficient
time and staff to monitoring of affirmative marketing plans. The HUD
central office has indicated that most regional offices plan to
begin full-scale compliance reviews of affirmative marketing plans.244
However, the HUD central office places priority on Title VIII complaint
investigations and the regional offices believe that they lack compliance
staff even to process those complaints%45 This makes it doubtful that affirma-
tive marketing plan reviews will actually be conducted on a wide scale

246
without specific central office directions and, indeed, as of May 3,

243, 14,

244, 1973 Holbert interview, supra note 127.

245. See p. 38 supra.

246, TFor example, the Chicago Regional Office has received approximately

50 requests for compliance reviews from the area and insuring office equal
opportunity staff since the fall of 1972 which it has not fulfilled,
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1974, HUD had not conducted affirmative marketing plan reviews on a large
scale.247

Over 2 years have transpired since the issurance of the regulations,
and yet HUD has insufficient data available to conduct an evaluation of the
impact the regulations have had on racial and ethnic occupancy of HUD-
assisted projects nationwide?48 It appears that this is enough time for
an evaluation to be conducted in order to obtain an indication of the reg-
ulation's success, as in many cases the housing units have already been 3013?9

Although the field offices have not conducted any formal evaluation
of the plans, the area and insuring office equal opportunity staff have
reached some conclusions on the effect of the affirmative fair housing
marketing regulations., Based on the receipt of monthly reports and their
observations of the utilization of the equal opportunity logotype and
other outreach efforts by builders, they have determined that the use
of the logotype in advertising is widespread and has been adopted by many
non-FHA builders and by many builders for all their housing, FHA and
conventional. HUD equal opportunity staff states that there is greater

250
geographic dispersal of minorities buying new housing.

247  Telephone interviews with Mary Walkerson, Assistant to the Assistant
Regional Administrator for Equal Opportunity, HUD Regional Office, Chicago,
I11l., May 3, 1974, and Higginio Elizando, Director, Equal Opportunity Divi-
sion, HUD Area Office, Dallas, Tex., May 3, 1974.

248, The first monthly occupancy reports were beginning to be received in
August 1973 by regional and area offices. Copies of the final reports were
subsequently forwarded to the central office for evaluation.

249, HUD has contracted for two different research projects concerning
affirmative markerting, both to be conducted during fiscal year 1975.

One will examine plans and results in 8 or 9 area offices to determine if

any plans are successful, and if so, why and to develope a manual based on

it findings. The second project will evaluate the climate in 10 to 15

cities where developers and sponsors have been required to submit affirmative
marketing plans. This study will also analyze data on the use of advertising
guidelines, September 1974 Toote letter, supra note 82.

250, HUD response, supra note 47,
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HUD interprets these preliminary findings as indicating that minorities

have more options from which to choose., Nonetheless, HUD also reports

that the total number of minorities moving into nomminority neighborhoods

is not great, 21 thus indicating that there may be a greater number of
areas in which minority homes are concentrated but that minority families
still do not generally have the option of moving into nomminority neighborhoods.
HUD's belief that affirmative marketing plans are already operating to the
advantage of minorities appears to be premature. Moreover, HUD has not
reflected the commitment to the program which would result in its investi-
gating the possibility of the development of sound alternatives for increas-
ing the housing options of minorities. HUD does not yet know if it must,
for example, require stronger affirmative marketing plans, provide increased
technical assistance to builders and developers, and/or conduct more system-

atic and comprehensive onsite reviews.

B. Broker Certification

HUD and the Veterans Administration in March 1973 agreed to require joint

certification of management and sales brokers dealing with FHA-acquired
’ 252
properties, since in many instances the two agencies deal with the same

253
brokers., As of June 1973, however, HUD's central office had not made

some basic decisions about how the certification would be handled; for

example, it did not know if its current brokers were required to

251. HUD response, supra note 47.
252. For more information see Chapter 3, Veterans Administration, infra.

253. Under this procedure, management and sales brokers must certify that
they will not act in violation of Title VIII of the Civil Rights Acts of 1968
or Executive Order 11063. The broker must further agree that a) his or her
staff will be instructed in policies of nondiscrimination; b) the fair housing
poster will be prominently displayed; c) the logo will be used in all
advertising; d) minority media will be utilized in the sale of any properties;
and e) a nondiscriminatory housing policy will be maintained.
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254
sign the new certification or if it would be applied only to new brokers.

The certification clearly applies to the sale of FHA~-acquired properties,
but HUD had not determined whether to require brokers to market affirmatively
all of their proper:ties%55 Further, HUD had not decided to bar brokers from
participation in HUD programs if they refused to sign the certification. It
planned to remove the brokers from its rosters but had not made provisions
for refusing all sales offers from such br:okers.256

Further, as of June 1973 there had been no instruction or training
afforded to the equal opportunity field staff for impleme'nting the certifi-
cation. As a result, although a requirement of the program is that area
and insuring offices' equal opportunity staff will monitor compliance,
many of the field offices had not implemented the program., VA, on the other
hand, had acted more expeditiously and had provided its field offices with
full instructions for the implementation of the new certification requirement.
When VA observed HUD's inaction, however, VA also determined not to implement

the certification requirement. Brokers who failed to sign the requirement were

not terminated from participation in VA programs.

tg,
.“i\'”

254, 1Interview with Laurence D. Pearl, Director, Office of Program Standards and
Analysis, and Nancy Chisholm, Chief, Program Standards, Office of Equal Opportunity,
HUD, June 13, 1973. The VA intended to require this certification of all of its
brokers. See Chapter 3, Veterans Administration, infra.

255. VA on the other hand required that a broker affirmatively market not only VA-
acquired properties but all properties in order to qualify for participation in VA

I
programs. ﬁ'"}h;@\"“

256. VA had determined that builders who did not sign the certification would be
ineligible to sell any VA-acquired properties.
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C. Qther Program Standards

There are four other HUD program standards upon which HUD has placed
major emphasis: project selection criteria, project selection in community
development, comprehensive planning assistance, and workable programs.

1. Project Selection Criteria

In January 1972 HUD issued a set of eight project selection criteria
to be used in rating applications for participation in subsidized housing.
A major purpose for the development of these criteria was to implement
Title VIII of the 1968 Civil Rights Act, which requires the Secretary to
administer the programs relating to housing and urban development in a
manner affirmatively to further the policies of this title. 27 Four of
these criteria 228 concerned the impact of proposed projects on
minorities and low- and moderate-income families, with the main objective
being that subsidized and public housing projects will be constructed
on locations outside areas of existing minority and poverty concentrations.
The proposed project must: (1) serve urgent ummet needs for low-income
housing; (2) widen the range of housing locations available to minority
families; 229 (3) not contribute to the concentration of subsidized housing
in any one section of a metropolitan area; and (4) have potential for creating
minority employment and business opportunities. For each criterion, a housing

proposal receives a rating of superior, adequate, or poor. A proposal

recelving a poor rating on any one criterion is rejected.

257. 1U.S. Department of Housing and Urban Development, Implementation of
HUD Project Selection Criteria for Subsidized Housing. An Evaluation (1972).

258. In addition to these equal opportunity considerations, there are four
other criteria: the envirommental impact, the relationship to metropolitan
planning, the ability of the applicant to perform efficiently, and the pro-
vigsion of sound housing management.

259. For a critique of these first two criteria see, D.0. Maxwell, "HUD's
Project Selection Criteria - A Cure for Tmpermissible Color Blindness?" 48
Notre Dame Law. 92 (1972).
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2. Project Selection For Community Development

260
Applicants for most of HUD's major community development programs

are required to demonstrate that they are expanding housing opportunities
for minorities and low- and moderate-income families and that they will
provide adequate minority employment and entrepreneurship oppo~tunities,
Title VI assurances, as well as wmaps and other materials submitted

with the application,must provide proof of the applicant's intended

equal opportunity program.

The one program which does not have to meet such criteria is the
program for water and sewer grants, which has no fair housing requirement.
It is of particular importance that regulations for evaluation of water
and sewer applications should also have equal housing opportunity require-
ments, since many communities which apply for such programs often lack fair

. . . 261
housing legislation and often have exclusionary land-use policies.

269. These community dévelopment programs inelude HUD's open space,
neighborhood facilities, and public facilities programs,

261. See U.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort--1974--Federal Programs (in preparation).




95

262
3. Comprehensive Planning Assistance (701)

There are four basic cqual opportunity requirements in the 701 program.263

First, recipient§64.must ensure that there is adequate representation of
minorities and women on the staff of the plamning body. Second, policy
and advisory groups must contain representatives of major areawide citizen
interest groups, including minorities and low-income persons. Third, the
grantee is encouraged to utilize minority consultants, deposit grant funds
in minority owned banks, and assure equal employment and contracting oppor-
tunity on the part of third-party contractors. Fourth, a work program is
required from each applicant to assure that a suitable supply of housing

to meet the present and projected need is provided and marketed on a non-
discriminatory basis. The written work program should include a description
of:

activities which will contribute to

correcting effects of past discrimination and

the manner in which they will do so, and describe
how those activities will benefit residents

of the planning area on a non-discriminatory
basis. 265

262, 40 U.S.C. § 8461 (1970), as amended, 40 U.S.C. § 461 (Supp. II, 1972).

263. Section 701, Comprehensive Planning Assistance, is unaffected by
HUD's housing moratorium.

264. Recipients of the 701 program include States, cities, regional and/or
planning agencies and other applicants, such as interstate regional planning
commissions, tribal planning councils, local development districts, and
economic development districts. The purposes of the 701 program are to improve
executive planning, decisiommaking, and management capabilities; to assist
communities in planning for community development and urbanm and rural growth;
and to encourage community planning and management as a continuous process.

265+ Memorandum from Samuel C. Jackson, Assistant Secretary for Community
Planning and Management, and Malcolm E. Peabody, Assistant S?cretafy f?r
Equal Opportunity, to all Regional Administrators, Field Office Guidelines,
Equal Opportunity in the Comprehensive Planning Assistance Program (701),
Jan. 24, 1973.
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4. Workable Program

Communities applying for urban renewal and related development
grants and loans must first file for a workable program certification.266
As part of the certification process, before funding can be provided,
the locality applying for a grant must demonstrate that it will expand
its low- and moderate-income housing and that it will eliminate dis-
criminatory housing practices.267 The actions which HUD looks at in
a workable program submission are the passage or strengthening of a
local fair housing ordinance, allocating (or increasing) staff or
budget for fair housing enforcement, and dispersal of subsidized
housing throughout the locality. 1In addition, the workable program
must show that planning and programming of community facilities and
services are equitable in that minority persons benefit from the
program in relation to the intensity of their needs, Finally, a

locality must submit a program for expanding the supply of low-

and moderate-income housing.

266. This is a 2-year certification subject to midterm review. The
workable program describes viable plams in that 2-year period for the
development of the area, for example, in expanding water and sewer
facilities, orbuilding replacement housing.

267. The fair housing requirements for workable programs were added
in December 1971,
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5. TImplementation of Program Standards

In order to implement HUD's various program standards, in January
1973 HUD issued guidelines for the selective review of applications for
HUD's assistance.268 Under these guidelines, area office program staff
retain responsibility for reviewing applications for assistance.269 The
area equal opportunity staff are responsible for deciding which appli-
cations they will review.270 They may choose to have equal opportunity
staff conduct the reviews or may decide to establish a system through which
equal opportunity input will be handled by other program staff.

In all offices, regardless of whether equal opportunity reviews are
conducted by the equal opportunity or the program staff, the equal opportu-
nity staff decides which programs are to be selected for review., All
applications received by the area or insuring office are routed to the

equal opportunity division for such a decision. The central office

has instructed the equal opportunity staff to base the decision for

268. U.S. Department of Housing and Urban Development, Selective Review
Guidelines to Field Offices, January 1973. These guidelines wili be
incorporated into one chapter of a consolidated one-piece HUD issuance
on equal opportunity responsibilities and operations in field offices,

269. Equal opportunity staff decide which programs and which communities
will be selected. November 1974 Toote letter, supra note 32.

270. HUD, Selective Review Guidelines, supra note 268.
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selective review "upon considerations of a community's urban, social,
racial, employment and housing problems as well as its short-range or
long-range goals to which HUD and other Federal programs relate." a7t

HUD also states that other deciding factors which are to be taken into
account are requests for review by program staff, past practices of
noncompliance with equal opportunity requirements, complaints or lawsuits
concerning discrimination, a high degree of local community tension

or public controversy on civil rights problems, and indications of equal

o pportunity problems from local minority groups, citizens, or organizationms.

As of mid-1973, the HUD central office had completed only one evaluation
of the implementation of program standards. From June to December 1972,
the central office in ceconjunction with the 10 regional offices visited 25
area and insuring offices to analyze field office procedures in administer-
272

ing the project selection criteria. One of- the issues examined was the

involvement of equal opportunity staff,

HUD's evaluation revealed that in 15 of the offices analyzed the
equal opportunity staff reviewed the equal opportunity criteria for all

proposals. About half of the proposals were reviewed by equal opportunity

271, 1d.

272. HUD, Implementation of HUD Project Selection Criteria for Sub-

sidized Housing: An Evaluation supr i
= : > Supra note 257. This repo
not list the cities reviewed, port does



99

staff in two other offices., In four offices, all ratings are made

by the chief underwriter who is the program manager, and in two cases

by the multifamily housing representative. The absence of equal
opportunity staff during the evaluation accounts for the lack of

equal opportunity review in one office?7%Dvera11, however, the evaluation
was uninformative. It'showed little about actual implementation of the
civil rights criteria..Z74

Equal opportunity staff in the field offices visited by Commission staff
executed their responsibilities in different, and frequently innovative,manners.
For example, HUD area offices are allocated funds on a periodic basis and the
Bostonézgza Qffice staff take advantage of this and "batch" subsidized

housing applications in order to make comparisons among them. This is an

273.0ne other officereviewed was in San Juan, P.R., where the equal
opportunity staff is not involved in evaluating project selection criteria
because the area office director and staff have determined there are no
minorities in Puerto Rico,

274, Many of the findings were descriptive rather than evaluative. For

example, the report indicated that of 3,176 proposals, 1,446 were given

a superior rating on the minority housing criteria because they provided
opportunities for minority housing outside existing areas of minority
concentration. The report did not attempt to determine whether the

judgment of the staff making these ratings could be independently verified.
Further, the report did not attempt to determine whether the funded housing,
when occupied, filled minority needs as it promised at the time of application.

275. In the Boston Area Office the equal opportunity staff developed a system
whereby it has input into the program standards and reviews, by having one
of its members as part of a team which reviews all applications

every 3 or 4 months. The team includes program staff, equal opportunity
staff, and the area economist,
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excellent system, since it provides the equal opportunity staff with
the opportunity to recommend only those applications which best meet

the program standards.

276
In Dallas, New Orleans, and Fort Worth nearly every review
277
Includes an onsite visit. Equal opportunity staff initiated this

practice because they felt they were not sufficiently well acquainted with most
localities in their jurisdiction to approve or disapprove a site without
first visiting it.
In some cases, because of the discretion left to area and insuring
office staff, HUD fails to implement one or more program standards.
For example, staff in the Chicago area office have failed to develop
an adequate system for reviewing project selection criteria. As of
May 1973 equal opportunity staff had not devised a review system,

and program staff had excluded equal opportunity staff from full
278
partiecipation. The blame for inaction £falls on both the equal

opportunity and program staffs. Although due to the housing

276, In this region, VI, equal opportunity staff review all subsidized
housing applications, making recommendations to the program staff about
which projects should be funded. The Fort Worth office at the time of the
Commission'’s interviews had only received three applications since October
1972. The New Orleans equal opportunity staff estimates they receive 10
to 12 applications monthly and that applications for multifamily projects
will often propose two or three possible sites. The Dallas Area Oifice
reviews approximately the same amount of applicants as New Orleans. In
all three offices, the applications are automatically forwarded to the
equal opportunity staff for their recommendations on the criteria

which they are required to review.

277. In the New Orleans Area Office onsite visits are not usually made

for sites in New Orleans or Shreveport, unless controversy is involved,
because equal opportunity staff believe they are adequately familiar
with these cities.

278, Thompson interview, supra note 42, :
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279
moratorium, housing project selection criteria are no longer

a HUD responsibility, such lack of coordination between equal
opportunity and program staff can cause significant problems in
the execution of fair housing policies.

Similarly, the Boston Area Office does not use HUD's workable
program standards in determining whether certification should be
awarded. It is the opinion of the operations division, which
handles funding of all HUD applications, that the workable program
requirements are too general to be effective and that it is bett;gb
to stress the equal opportunity standards for specific programs;
The Boston Area .Office's equal opportunity staff, therefore, have failed even
to establish a system for reviewing workable programs or for dis-

covering localities that are due for recertifications, thus relin-

quishing an effective lever for encouraging communities to eliminate

discriminatory practices.

279. See p. 71 supra.

280, Interview with Marvin Siflinger, Director. Operations Division,
HUD Area Office, Boston, Mass., in Boston, Nov. 15, 1972. These

include, for example, the project selection criteria for community
development.
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HUD's implementation of its program standards has also suffered
from lack of adequate guidelines. Although the equal opportuntiy
requirements for HUD's comprehensive planning assistance program
(701) were set in February 1972, it was not until January 1973
that the central office issued guidelines281 to assist the field
offices in their implementation of the 701 equal opportunity require-
ments.

The guidelines suggest that each area office establish and
maintain equal opportunity information based on grantee and staff
inputs concerning such matters as staffing, policy body composition,
and political and social characteristics of each area. Such in-
formation would be used by area offices to assist grantees and
evaluate their equal opportunity performance. These guidelines
are vague, however, and do not require area offices to perform an
analysis in major metropolitan areas of the obstacles to equal
housing282 opportunity and to the greater dispersal of low- and
moderate-income housing. Area offices are not required to collect data

on the number and geographic location of the racial and ethnic minori-

ties in major metropolitan areas, There is no requirement for an

281. Jackson and Peabody memorandum, supra note 245,

282, Such an analysis would include, for example, reviews of zoning
ordinances to identify any which tend to be exclusionary, of State

and local fair housing laws to determine the adequacy of their coverage,
and of State and local fair housing agencies to assess their effectiveness.



103

283
analysis of the housing market or the collection of any economic

data, such as on income or employment patterns. Further, no such
284
analyses are performed by HUD.

HUD's 701 guidelines instruct the area offices to set up a
monitoring system for 701 applications. This monitoring should
include onsite visits to review grantee performance. The area offices
have failed to establish reliable monitoring systems and only the

Director of the New Orleans Area Equal Opportunity Office has made

283. HUD's recently informed this Commission that it:

.s.currently has under contract with the
Washington Center for Metropolitan Studies
the development of a minority housing
market analysis model that will, when
completed, enable HUD field offices to
make highly sophisticated estimates,

for any given year and market area, of
potential housing market demand for
Black and Spanish-speaking homeseekers.
The contract will also provide this
analysis for six large metropolitan
areas. November 1974 Toote letter,
supra note 32.

284.This equal opportunity information is needed and could be
utilized by many agencies, groups, and organizations in carrying out
their work programs. The information could be compiled by HUD and
made available to applicants, grantees, and any other persomns,
groups, organizations, or agencies requesting 1it.
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onsite visits.

The equal opportunity staff have the authority to recommend
that an applicant remedy its civil rights deficlencies before its
application is funded. They may also recommend that an application
which does not meet the program standards be rejected. The program
representatives can make independent recommendations for approval
or rejection, but they cannot overrule equal opportunity staff
disapproval of applications for equal opportunity reasons.
Where there are dlsagreements between program and equal opportunity
staff the matter 1s resolved by the area or insuring office director
who has the final authority in the funding of HUD's applicationms.
HUD has not taken steps, however, to ensure that all Assistant Reglonal
Administrators for Equal Opportunity are informed ¢f each instance
in which an area or insuring office director overrules the recommendation

285
of the equal opportunity staff.

285, It is the general practice of equal opportunity staff to inform
the Assistant Regional Administrators for Equal Opportunity of all
instances when they are overruled by area and insuring office directors,
but this is not spelled out in the selective review guidelines.
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On only rare occasions has the use of program standards resulted
in the delay of HUD applications until equal opportunity standards
are met. On several occasions, 701 applications were held up be=-

cause applicants in the Dallas region failed to provide adequate

286
equal opportunity assurances. In San Francisco, equal opportunity

staff stated that the majority of agencies fail to address them=-

selves to equal opportunity requirements, either in program con-

287
tent, employment opportunities, or citizen participation. None-

theless, the San Francisco director recommended deferral of only

288
six applicatiomns. The Los Angeles equal opportunity staff was
2

reviewing 26 applications which had deficiencies. Both the

San Francisco and Los Angeles offices proposed a new procedure for
handling applications not meeting HUD equal opportunity standards.
This procedure provides that an applicant receive only 20 percent

of the requested funds, with the remainder

286. 1973 Odom interview, supra note 101.
287. Jeffers interview, supra note 113,

288 In addition, in 1972 the San Francisco Regional Office held

up funding for the Association of Bay Area Governments (ABAG) for

6 months until it developed an acceptable housing work program.

ABAG has now funded a metropolitan housing group in Alameda County

to develop a plan to increase the supply of low- and moderate-

income housing and to explore efforts to reduce housing discrimination.

289 . Most of these are city planning agencies, but they include the
Arizona State Planning Department, the Navajo and Papago Tribes,

and several regionmal planning agencies. The equal opportunity director
indicated that the inadequacies varied,but all applications were
deficient in the following areas: program content, minority em-
ployment and business opportunities, and citizen representation,
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contingent upon the applicants' correction of all its equal opportunity
290
deficiencies within a designated time period.
HUD's 701 guidelines briefly discuss sanctions which may be applied

to grantees for noncompliance with 701 equal opportunity requirements:

fund cutoffs or failure to remew funds. Sanctions can be initiated
by the Assistant Regional Administrator for Equal Opportunity but may only
be applied by the Assistant Secretary for Equal Opportunity.

Funds have never been cut off from a grantee for failure to comply
with the 701 equal opportunity requirements. HUD staff, however, indicated
the belief that grantees sometimes were not complying with equal oppor-
tunity requirements after their plans were approved and funding was awarded.
For example, in the Dallas region, the North Texas Council of Governments
and the City of Fort Worth both continued to receive 701 funds although
HUD equal opportunity staff believed that both had extremely minimal

291
"housing work programs" which did not include fair housing provisiomns.

290.This concept contains two features which makes it useful. First,
an applicant is given sufficient funds to initiate a project which is
beneficial to a large section of the populace. Second, by withholding
part of the funds, HUD maintains the leverage necessary to compel the
applicant to meet its equal opportunity requirements within a specified
period of time.

291 ,Interview with Martha Chanley, Fort Worth Human Relations Commission,
City of Fort Worth, Tex., in Forth Worth, Jan. 30, 1973.
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V. Miscellaneous Activities

A. Voluntary Compliance

292
Although HUD established an Office of Voluntary Compliance

within its Washington Equal Opportunity Office in April 1972, by mid-1973
HUD still had not fully outlined a program of responsibility to be
carried out by this office. The Office of Voluntary Compliance has

developed a visual presentation, explaining the concept of affirmative
293
marketing, to assist field offices in negotiating industrywide plans.

The Office of Voluntary Compliance has also developed a draft handbook,

in process of revision, and model agreements, to promote the negotiation
294
of voluntary, areawide, affirmative marketing plans.

Other activities of the office include the preparation of a Code
for Equal Opportunity in cooperation with the National Association of

Real Estate Boards; the planning of public relation films, one aimed at

292. The purpose of this office is to encourage affirmative action by
members of the real estate industry and local communities to achieve
voluntary compliance with Title VIII. See Section II, A, p..12,

supra,

293. These plans are discussed in greater detail on pp. 80-83 supra.
Industrywide plans have been developed in Dallas, Tex., San Diego,

Cal., and Altus, Okla. Preliminary negotiations have started imn

Chicago, I1l., Houston, Tex., and Oklahoma City, Okla. At one time HUD discussed
negotiating nationwide affirmative marketing plans, but it now believes

that national plans cannot address the problems, needs, and resources

of each separate market area. Nat Smith interview, supra note 50. HUD

noted that as of November 1974, plans and agreements have been developed

beyond the ones mentioned here. November 1974 Toote letter, supra note 32.

294, 1d.
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295
the Spanish speaking community and another demonstrating a multi-

racial community; and the arranging of a meeting with major fair
housing groups to discuss HUD's equal opportunity goals and the best
methods of accomplishing them. As a result of this meeting, Voluntary
Compliance staff traveled to Cleveland for an examination of the
unusual institutional approach to fair housing underway in Cleveland's
Operation Equality,296 a program funded by the Ford Foundation. The
Washington office has also participated in HUD efforts to encourage

297
private attorneys to file Jones v. Mayer housing discrimination suits.

295. This film will be designed to explain in Spanish HUD's fair
housing role and the protection offered by Title VIII, including the
process for filing a complaint. It is being produced by an Anglo
firm which had never previously produced a film. The f£ilm has been
underway for 2 years. Interview with Ignacio Lopez; Spanish Speaking
Coordinator, Office for Equal Opportunity, HUD, June 18, 1973.

296. This organization directs minority homeseekers to specific real
estate brokers and then monitors to observe their actionms.

297. For more information on Jones v. Mayer, see p, 109 supra.
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In 1971, HUD explained to some State bar associations the

298

various fair housing laws, including the 1866 civil rights statute.
In 1972, HUD initiated the holding of l-day conferences on the

role of the private attorney in fair housing laws. Included in

these conferences were lawyer's workshops which explained step

299
by step the filing of Jones v, Mayer suits. These conferences
300
have been continued in 1973 and are planned to be continued in-
301 302

definitely. Ten were to have been held in 1974.

298. The State bar associlations addressed in fiscal year 1972 were:
Alabama, Conmecticut, Michigan, Nebraska, New York, and Oklahoma.

299. HUD response, supra note 47.

300. In 1973, six conferences were held in the following cities:
Champaign-Urbana, Ill.; Portland, Ore.; Silver Spring, Md,; Detroit,
Mich,; Philadelphia, Pa.; and Boston, Mass.

301. HUD response, supra note 47,

302. In 1974, these conferences were held at the following universities:
New York University, University of Southern California, Duquesne Univer-
sity, University of Seattle, University of Mississippi, University of
Denver, University of Texas, University of Connecticut, and University of
Missouri. As of Jume 4, 1974 one more was to have been held before the
end of fiscal year 1974. 1974 Holbert interview, supra note 40.




110

B. Fair Housing Grants .

303
HUD makes a number of grants to private organizations for fair

housing activities under Title VIII. Such activities include preparation
of fair housing handbooks, demonstration projects on changing institutional
real estate structures, and demonstration projects for the analysis of

304
possible methods to eliminate housing discrimination. For example, a

303, HUD reports that it has been using its contract authority to involve

fair housing groups in research and demonstrations. In one such pro-

ject, which HUD refers to as "Fifteen Cities,' fair housing groups which HUD
believes have a good reputation in their communities will act as subcontrators
to carry out tasks for which they are "uniquely equipped." September 1974
Toote letter, supra note 82. HUD has also made such a grant to the Mass-
achusetts Commission Against Discrimination, the State human risghts agency.

304, A $50,000 grant has been approved for a project in San Leandro, for
the San Leandro "Freedom of Choice" project, Local lenders and brokers
are cooperating with an integrated real estate board in neighboring Oakland,
Cal., to share listings. In the Fort Worth region, the Greater Dallas
Housing Opportunities Center had a grant to a New Orleans coalition of
discrimination in Dallas, but this project was not refunded. HUD is con-
sidering a proposal for a $150,000 grant to a New Orleans coalition of
civil rights groups for an antiblockbusting project. In the Chicago
region, the Leadership Council for Metropolitan Open Communities has been
funded for $350,000 by HUD to form community-based fair housing groups,
work for the passage of fair housing ordinances, and assist minority fami-
lies in finding housing out of the ghetto. The Leadership Council has
also encouraged complainants to file lawsuits and has held workshops on
fair housing lawsuits. It has published a booklet entitled '"Guide to
Practice Open Housing Under Law" which discusses fair housing laws and
background cases. It describes how to develop a fair housing case and
how to prepare for court and trial., In the Boston region, HUD has given
two planning grants to the Massachusetts Commission Against Discrimination,
a State agency. The first grant was for a broad scale study of the rela-
tionship between jobs and housing and discriminatory housing practices in
the Boston area. The second was for the development of new types of evi-
dence and remedies to be used to detect discrimination in housing.
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$9,000 grant has been approved for Westchester (N,Y.) Residential Opportunities
‘to prepare a handbook for real estate brokers on how to incorporate fair
housing into their business operationms. Baltimore, Maryland, has a HUD-
funded demonstration project to change the institutional structuré of

Baltimore County and integrate the Baltimore suburbs. In the San Francisco
region, the National Committee Against Discrimination in Housing received a
3=year grant of $300,000 from HUD in 1970. Its research on discrimination in
real estate and mortgage lending resulted in the San Leandro Report. It has also
funded "Operation Sentinel" to inform persons of their rights under Title VIII
and has developed methodology for a "regional applicant pool" centralizing
applicant-housing vacancy information on subsidized low= and moderate=income
housing in the Bay area. Operation Sentinel's parent group, the Mid-Peninsula
Urban Coalition, has applied for a grant to fund a legal revelving fund for

305
litigation under Title VIII and Jones v, Mayer,

All regional offices visited by Commission staff were involved in pro-
posing or supervising grants to local organizations. This support has been
worthwhile, but insufficient. HUD has not yet generally used its grants
to fund local fair housing groups which have agreed to monitor its fair
housing requirements, such as affirmative fair housing marketing plans.

Further, it is not sufficient for HUD to fund studies which present methods

305. Jones v. Mayer, supra note l4.
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or alternatives for ending discriminatory practices by brokers,
developers, lenders, and realtors, HUD must corroborate any
findings of discrimination and make recommendatiomns for thelr
remedy. It must insist that the most feasible findings and recommendations of
such studies be implemented. Further, it must design a mechanism

for monitoring the implementation of the recommendations of such

studies to ensure that they are being carried out,

C. Annual Arrangements

306
"Annual arrangements" are a means for providing municipal

governments with a package of categorical grant programs to meet
local needs and priorities in exchange for signing a Memorandum
of Understanding outlining the relationship between HUD and a
city. The annual arrangements' Memorandum of Understanding is the
result of negotiations betwei? a HUD field office and a local

30

general purpose government. Such governments are given funding

priority by HUD area offices in order that they can accomplish certain

306. According to HUD, annual arrangements have three major purposes:
to provide localities with experience preparatory to revenmue sharing,
to allow HUD to work closely with local governments, and to expedite
processing of project applications., In addition, HUD states that
this effort is to encourage local flexibility and to allow for field
office experimentation. There are no formal handbooks or detailed
written instructions on the program,

307. HUD response, supra note 47.
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308
requirements established by HUD.

Among the requirements for annual arrangements is an equal opportunity
component. For example, as a part of its annual arrangement, a city might
agree to pass or strengthen a fair housing ordinance, establish or strengthen

its fair housing commission, hire staff to carry out its enforcement effort,
309
and ensure minority employment,

The regional offices select the cities which are invited to participate
in annual arrangements. The selection is usually based om such criteria as
the size and existence of a core city area, population characteristics,
and volume of HUD programs., Program staff are in charge of executing the
agreement, although equal opportunity staff may be asked to design the

310
equal opportunity goals and requirements for cities.

308, Among the problems which the agreement must address are improving the
living environment, insuring proper relocation resources, insuring coordi-
nated planning in areawide development, promoting development of low- and
moderate~income housing, and improving citizen participation.

309. As part of its annual arrangement, Rockford, Ill., has agreed to
strengthen its fair housing law, to hire staff to enforce the law, and to
"improve city and county posture" on both equal employment and fair housing.

310. The Fort Worth Region has six annual arrangement cities for fiscal
year 1973: El Paso, Grand Prairie, Olney, Port Arthur, and Waco, Tex.,

and Albuquerque, N,M. Equal opportunity staff participated in preparing the
agreements, Annual arrangement cities iIn the region will be expected to
pass a resolution in support of Title VII and, if possible, develop fair
housing ordinances and establish enforcement mechanisms to carry them out,
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The annual arrangement process could be used to commit local govern-
ments to undertaking widespread affirmative action to open up equal housing
opportunities in the participating cities, 3 The operation of the program
as of early 1973 was not encouraging.

The quality and comprehensiveness of the equal opportunity component

of the arrangements depends very much upon the amount and strength of input

by area equal opportunity staff, and HUD equal opportunity staff are not

311. The following had annual arrangements: Region I (7)==Boston, Fall
River, New Bedford, and Springfield, Mass.; Pawtucket, R.I.; Bridgeport,
Conn.; Portland, Me. Region II (4)--Patterson and Plainfield, N.J.;
Syracuse, N.Y.; Virgin Islands. Region III (3)--Wilmington, Del.; Erie,

Pa.; Hampton, Va. Region IV (7)=--Athens, Ga.; Rock Hill, S.C.; Winston-
Salem, N.C.; Biloxi, Miss.; Tampa, Fla.; Morristown, Tenn.; Danville, Ky.
Region V (9) --Carbondale and Peoria, Ill.; Youngstown, Ohio.; Grand Rapids,
Mich.; Evansville, Fort Wayne, and Gary, Ind,; Milwaukee, Wis. and State

of Wisconsin. Region VI (24)~--Albuquerque and Tucumcari, N.M.; El Paso,
Grand Prairie, Olney, Port Arthur, Waco, Corpus Christi, Eagle Pass, Laredo,
and San Antonio, Tex.; Camden, Fort Smith, Newport, and West Memphis, Ark.;
Baton Rouge, Lafayette, Monroe, New Orleans, and Shreveport, Ia.; Lawton,
Shawnee, Stillwater, and Tulsa, Okla. Region VII (10)=~-Topeka. Kan.: Council
Bluffs, Davenport, Des Moines, Mason City, and Ottumwa, Iowa; Lincoln and
North Platte, Neb.; Charleston and Wallston, Mo. Region VIII (4)--Butte,
Mont.; Rapid City and Sioux Falls, S.D.; Standing Rock Indian Reservation,
N.D. and State of South Dakota. Region IX (10)--Oxnard, Pasadena, Riverside,
San Buenaventura, San Diego, Oakland, Richmond, San Jose, and Stockton, Cal.;

Hawaii County, Hawaii, Region X (2)=-Portland, Ore., and Seattle, Wash.
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312
always part of the program teams negotiating annual arrangements.

In fact, HUD reports that only about two-thirds of the arrangement agree-
ments make reference to activities to further fair housing opportunity?}s
Further, even where fair housing components have been included in annual
arrangement agreements, they have been often so weak as to be practically
nonexistent?14 Finally, there have been no formal compliance reviews of
annual arrangement agreements, although if an annual arrangement is re-
negotiated, the equal opportunity commitments of the previous arrangement

will be reviewed. Finally, with the moratorium on many HUD programs,

there is little incentive for cities to keep their part of the agreements.

312. For example, the equal opportunity division in the Chicago Regional
Office does not often get involved in the annual arrangement process. 1In
1972, the equal opportunity division in the Columbus Area Office complained
that it was being excluded from participation in the annual negotiations
with Youngstown, Ohio. The Area Director was persuaded by the Assistant
Regional Administrator for Equal Opportunity in Chicago to include equal
opportunity staff.

313. HUD response, supra note 47.

314. The San Francisco Area Office developed a citywide affirmative
action program as the equal opportunity component of the annual arrange-
ment package negotiated with localities. However, it concentrates pri-
marily on minority employment and its fair housing aspect is restricted

to a promise that the city will conduct an analysis of its fair housing
problems.
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D. Racial and Ethnic Data
315 316
Racial and ethnic data for most HUD programs are collected on

applications and reports, e.g., interim progress reports on affirmative
marketing by builders submitted to HUD area and insuring offices. These
data can be tabulated for entire HUD regions and for particular counties,
Standard Metropolitan Statistical Areas (SMSA's), and even smaller areas.
Monthly sales and occupancy reports for individual projects required by
affirmative marketing regulations have begun to come into HUD field
office but, as of late spring 1974, had to be tabulated by hand. In order
to analyze these data, the FHA economic market analysis divisions in the
field offices periodically compile demographic data, including racial and
ethnic statistics for counties. They have also prepared maps upon request
317

which show racial and ethnic group concentration in geographical areas

and an economic breakdown, i.e., income of communities by white

315. The categories often include American Indian, Asian American, black,

Spanish speaking, and white, although they are sometimes more limited. For

example, in HUD's urban renewal program the following categories are

used: "White (Non-Minority), Negro/Black, other minorities and not reported.”

Letter from Gloria E.A. Toote, Assistant Secretary of Equal Opportunity,

Department of Housing and Urban Development, to Jeffrey M. Miller, Director,

Office of Federal Civil Rights Evaluation, U.S. Commission on Civil Rights,

Sept. 25, 1974.

316. The HUD programs for which data are collected include public housing
and some multifamily and single family housing programs. Data on par-
ticipation in community development programs are not available, with the
exception of data on the occupants of dwelling units in residential con-
struction generated through HUD's urban renewal program on employment in
model cities programs and on persons relocated because of these programs.

317, The geographical area varies according to requests, i.e., whoever
(recipients, HUD staff, or other agencies' staff) makes a request d?lin-
eates the area(s) for which information is needed, Thompson interview,

supra note 42.
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and nonwhite categories.

HUD, in August 1972, stated that it planned to develop comprehensive
data maps for 145 major metropolitan areas for use by field staff. The
maps were contracted out to private concerns for $500,000. The number 218
of maps that are being developed, however, has been reduced to 40 SMSA's.
Unfortunately, the Nation's two major SMSA's, New York and Los Angeles,
are not being done. The information on each of the 40 SMSA's will vary
depending on the ability of the contractor to gather and/or produce the
information requested by HUD:.S19

The maps will contain demographic information from the census dis-
played on base maps of the metropolitan area, showing street outlines.
The maps will also show the location of HUD subsidized housing projects.
In addition, occupancy characteristicsazoof HUD's housing projects will
be included if the managers of the projects gather and maintain such
information. Contractors will not be required to obtain this information
if project managers have not collected it. Further information con=

tained in the maps will include the date the housing projeéts were started,

when they were completed, kind of programs they are, and funding in-
321
formation.

318, Examples for which mapping is being done are Chicago, Washington,
D.C., Milwaukee, Memphis, Buffalo, Newark, Hartford, San Jose, and Phoenix.

319. Telephone interview with Marilyn Fine, Government Technical Repre-
sentative, HUD, Washington, D.C., June 14, 1974,

320. This data is broken down into black, Spanish speaking, Asian American,
and elderly.

321. Fine interview, supra note 319.
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The contract closeout date was May 31, 1974, but as of June 14,
1974, the maps were not completed. They were to have been completed by
the third week of June 1974. They were then to be sent to the field
offices for a period of evaluation before the information was made avail-
able to the public?22

It is impossible to determine if HUD programs are reaching minorities
and women without data on the race and ethnic origin cross classified by
sex of the beneficiaries, Nonetheless, Commission staff found that al-
though equal opportunity staff in the field offices are aware of the
availability of such data, they rarely request or use the data., In fact,
the Commission found only one example of field office staff making use
of racial and ethnic data?ZBIEqual opportunity staff have stated that
there are already too many demands on their time and that data use is
not a priority.

Finally, it is difficult to tell if HUD has corrected many of the
major deficiencies in its racial and ethnic data collection system?24
For example, in mid-1972, HUD had yet to publish data on single-family
housing programs but anticipated that these data would be published

by the end of 1972, When HUD was asked if these data had ever been pub-

lished, the response was that a "table" had been "prepared"” on a national

322, Id.

323, The equal opportunity specialists in the Fort Worth FHA Insuring
Office tabulated occupancy applications by race for all 236 and rent
supplement projects in Fort Worth. The analysis was done because of
complaints received by the equal opportunity office. They were plan-
ning to use these in recommending possible compliance remedies.

324. These deficiencies were noted in the Reassessment report, supra
note 41, at 35, 36.
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basis by type of program and by minority group, and that a new minority
reporting system was being tested.

HUD does not yet collect data on racial and ethnic composition
of neighborhoods in which single-family housing sales are made, and thus
it is not possible to assess the extent to which sales made through HUD's
single family housing program perpetuated or combated segregated resi-
dential patterns. It appears that HUD does not yet collect data on the
racial and ethnic composition of the population for which HUD's programs
are targeted, and thus it seems that HUD canmnot measure the extent to
which minorities are proportionately represented in its programgizs it
also appears that HUD does not collect racial and ethnic data on private
housing and does not make systematic use of census data to survey the

326
Nation's racial and ethnic housing patterns.

325. When HUD was asked if such data were collected, HUD's respomse
wass
Eligibility for participation in the so-called
subsidized housing programs historically has
been based on family income. The objective
was to reach the disadvantaged both in the
context of race and ethnicity. The current
effort in the Direct Cash Assistance experiment
should provide some useful information at the
neighborhood level, although the experiment
is limited to only a few areas throughout the
country. Toote letter to Miller, supra note 315.

326. When asked if data on private housing were collected or if such a
systematic survey was made, HUD responded:

The Census Bureau collects the basic information
on the construction of private housing with some
limited HUD funding. Extensive HUD funding is in-
volved in the Annual Housing Survey, a joint
undertaking with the Census Bureau which attempts
to provide intelligence on the size and condition
of housing stock in yearly intervals between the
Decennial Censuses,...ld.
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VI, Interagency Coordination

A, General Services Administration (GSA)

327
On June 11, 1971, HUD and GSA signed a Memorandum of Understanding

in which they agreed that HUD would investigate and report its findings

to GSA on the availability of low- and moderate-income housing on a

nondiscriminatory basis in the vicinity of GSA proposed project development

Investigations, site selections for public builldings, or lease actions.328
In carrying out its investigations and in making its recommendatioms

to GSA, HUD is to judge a community by its degree of conformance with the

following three basic requirements:329 (1) supply of low- and moderate-

income housing on a nondiscriminatory basis; (2) nondiscrimination in the sale

and rental of housing on the basis of race, color, religion, or national

origin; and (3) availability of tramsportation from housing to site.

327. Memorandum of Understanding Between the Department of Housing and
Urban Development and the General Services Administration Concerning Low-

and Moderate-Income Housing, signed by Robert L. Kunzig, Administrator, GSA,
June 11, 1971, and George Rommey, Secretary, HUD, Jume 12, 1971 (41 C.F.R.

§ 101-17, 4801), This agreement was developed as a mechanism for implementa-~
tion of Executive Order 11512, issued in February 1970. The Executive Order
requires that GSA cooperate with other Federal agencies, including HUD, in
determining the social and economic impact of proposed sites for Federal
ingtallations. For further information on the memorandum and its implementa-
tion by HUD and GSA, see Chapter 4, General Services Administration, infra.
That chapter discusses the memorandum more fully as well as GSA's coordination
with HUD and GSA's other activities under the Executive order and the
memorandum,

328. A project development investigation is a general survey of a metropolitan
area conducted by GSA for the purpose of identifying possible sites for a new
Federal facility in that area. A site selection is a review by GSA of a parti-
cular site for which construction or purchase of a facility for Federal use

is proposed. A lease action entails a review by GSA of a particular structure
and the surrounding locality in order to assess the feasibility of a lease of

the structure for Federal use.

329. TU.S. Department of Housing and Urban Development, Procedure For Imple-
mentation of Memorandum of Understanding Between HUD and GSA (May 1973).
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In detailed procedures for implementation of the Memorandum of
Understanding, HUD outlines specific information which it must obtain

for GSA in order to determine the adequacy of the supply of low- and
330
moderate~-income housing and the availability of transportation from
331
housing to site. In contrast, in the third area, that of making a

330. HUD must provide GSA with a general area survey which covers

the following: 1) a summary on the general types, location, cost,
and vacancy rates for all low- and moderate-income housing in the
survey area; 2) a listing, by location, of all HUD-subsidized

housing in the survey area, including racial occupancy and vacancy
rates; 3) an estimate, by general location, of the supply of low=- and
moderate-income housing in the survey area which would meet the
standards for relocation housing; 4) a listing, by location, of all
subsidized housing planned to have construction begun within the
survey area for the l-year period following the survey; 5) a listing
of competing displacement needs (including source of displacement,
estimated number of displacees, and their estimated racial breakdown)
for the planned subsidized housing; 6) a delineation of the geographic
boundaries of all urban renewal, neighborhood development project,
code enforcement, and model cities areas; and 7) a delineation of
those subareas within the survey which appear accessible to a supply
of low- and moderate-income housing on a nondiscriminatory basis, and
those which do not so appear.

331. For public transportation the following information must be reported:
1) estimates of travel time to the site from low- and moderate-income
housing and from higher=-income housing. Travel time from low- and
moderate-income housing should not exceed the estimated travel time
from higher-income housing; 2) types of available public tramsportation
and the extent of its routes; 3) frequency of service, especially
during the opening and closing of the business day; arrivals and
departures must be within 15 minutes before opening and after closing
hours of business, respectively; 4) fares must be reported, and the
percent of the relocating agency's work force who are anticipated to
use the service during rush hours estimated; and 5) a statement as to
whether public transportation is operating on a nondiscriminatory basis.
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determination of the extent of discrimination in the sale and rental
of housing, no steps for making this determination are outlined. 339
HUD is not required to conduct a communitywide compliance review.
Tt is not directed ‘to determine whether the community has a comprehensive
enforceable fair housing law or whether there are no zoning laws in
effect. It is not required to review census data showing the geographic
dispersal of minorities throughout the community, examine housing dis-
crimination complaints it received or those filed with a State or local
agency, assess actions by local government officials and civil rights
groups to ensure that all facilities and services in the community are
open to minority group families on an equitable and desegregated basis,
or report to GSA on the results of previous compliance reviews or on
the results of affirmative marketing agreements in that geographic area.
There is no requirement that any fair housing information collected be

333
made public.

332. HUD conducts few compliance reviews under Title VIII. See Section
TIT supra. The HUD-GSA agreement could be used by HUD as occasion
to improve its program of compliance reviews.

333. This information could be particularly helpful to fair housing
groups, which may use the occasion of a proposed Federal site as
leverage in their demands for fair housing.



123

334
If a community, delineated area, or specific site is inadequate

in any one or more of the three basic requirement:BS'HUD is supposed to

give it a negative recommendation in its report to GSA and to outline
corrective actions which should be taken to overcome the inadequacies noted.

If GSA's final choice is a site unacceptable to HUD, an affirmative action plan
must be developed by HUD, GSA, the relocating agency, and the community.

Prior to developing the affirmative action plan, HUD must obtain from

the agency being relocated the number and names of its present low- and
336
moderate~income employees. HUD must then conduct a survey of these

employees in order to determine the minimum amount of housing that

will be needed within 6 months of the opening of the facility. HUD staff
must also meet with appropriate officials of the moving agency to assist them
in planning their counseling services., 1In addition, HUD staff must meet
with officials of the community involved to request corrective actions. At
this meeting HUD will inform the officials of the resulits of the general

area survey and the corrective actions HUD has recommended to rectify the

337
problems.

334, This is the area in which GSA proposed to locate a Federal facility or
lease space for such a facility.

335. These requirements were discussed earlier in this section, see p. 120

supra.

336. The survey should have questions on family size and income levels, size
of housing units needed, how many employees would rent units, and how many
would purchase near the facility.

337. Procedures For Implementation, supra note 329,
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The affirmative action plan developed by HUD must ensure that an
adequate338 supply of low- and moderate-income housing is available.
HUD's area office can provide funding to the community to increase the
supply if it is inadequate. HUD is also responsible for assisting in the
development or revision of a local fair housing ordinance or law if dis-
crimination in housing is evident in the community. HUD must also initiate
the necessary steps towards gaining recognition for the community's housing
law as having substantial equivalency to Title VIII. In the area of
transportation, if the need arises, HUD is responsible for involving the
local public transportation companies to determine the feasibility of
changing routes and/or schedules to increase accessibility. HUD should
also encourage GSA to discuss with the community and lessor or building
contractors the possibility of additional parking facilities in or near
the new facility if private transportation improves accessibility for low-
and moderate-income employees. Further, if the community is unable to
solve its own transportation problems, it is HUD's respomsibility to encourage
GSA and the community to comntact Federal and State departments of transportation

339
for assistance.

€

338. A housing supply is adequate if it will, within 6 months of the
opening of the new facility, include sufficient units to accommodate

low- and moderate-income employees of the new facility when fully staffed.
These units must be in excess of those needed to fill any current deficit
in the community.

339. Procedures for Implementation, supra note 329,
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HUD has always responded with a report when GSA has consulted
it with respect to project development investigations, site investi-
gations, and major lease actions. The quality of HUD's reports,
however, has been inadequate. The reports usually only provide the specific
information requested by GSA, and GSA has often failed to ask for
fair housing information. 40 For example, in 1971 the Boston Regional Office
had to provide reports on two project development investigations ==
in Springfield and Pittsfield, Massachusetts =-- and two site
investigations == in Manchester, New Hampshire, and New Bedford,
Massachusetts. In each case, GSA contacted HUD for information on
HUD programs in the proposed site area. In only the Pittsfield
request, however, did GSA specifically ask for information on open
and fair housing. HUD's response to the Pittsfield request was
merely that it had not encountered 'complaints or other indications"
that housing discrimination existed. .-
For the other three cities the HUD reports did not even discuss
the subject of housing discrimination, which is one of the main
emphases of the agreement. Further, the reports only superficially
covered the low~ and moderate-income units existing and those under

construction, and they often did not provide data on vacancy rates,

racial composition, or transportation facilities.

340. See Chapter 4, General Services Administration, infra.

341. Letter from James J. Barry, Regional Administrator, HUD, Boston, Mass.,
to Albert A. Gammel, Jr., Regional Administrator, GSA, Boston, Nov. 10, 1971.




126

A further example of the inadequacy of HUD's reports cam be found
in the Fort Worth Regional Office. The Dallas Public Building Service

342
staff, under instructions of the central office, designed and used

343
a form letter to be used in soliciting the HUD information. 1In essence,
in this letter GSA only asks for concurrence with an assumption that
there is a sufficient supply of low~ and moderate-income housing available

on a nondiscriminatory basis and accessible to the proposed site. HUD as

of January 1973 had not challenged this approach.

B. Department of Justice (D0J)

Under Title VIII of the Civil Rights Act of 1968 the Attorney General
has the power to bring suit against any person or group of persons believed
to be engaged in a pattern or practice of housing discrimination. During
fiscal year 1973, a total of 58 suits were filed by the Department of Justice

344
to end racial and ethnic housing discrimination. Further, under Executive

342. This is the division within GSA which is responsible for implementing
the HUD-GSA agreement.

343. See, for example, letter from Jay Bolton, Regional Administrator, GSA,
Fort Worth, Tex., to Richard Morgan, Regional Administrator, HUD, Fort Worth,
Tex., Nov. 15, 1972, concerning El Paso, Tex.

344, Suits against apartment owners covered about 33,000 rental units. In
addition, two municipalities, Black Jack, Mo., and Parma, Ohio, were
charged with using zoning powers to exclude racially integrated housing
developments. Court orders requiring the desegregation of public housing
were obtained in Albany, Ga., and Gadsden, Ala. A suit was filed

to desegregate public housing in Cairo, I1l. In fiscal year 1973,

DOJ filed its first suit charging an apartment owner with discrimination
against Asian Americats.
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345
Order 11764, DOJ is responsible for coordinating the Title VI

activities of Federal agencies.

In November 1972, DOJ and HUD signed a Memorandum of Understanding
346
for the exchange of information between the two agencies. Additionally,

HUD has established a liaison with DOJ's Housing Section, Civil Rights

Division, to identify real estate organizations in cities where DOJ
347
activity has prepared the way for voluntary HUD compliance agreements,
348

and to coordinate activities with realtor groups throughout the Nation.

345. Executive Order 11764, (39 Fed. Reg. 136 (Jan. 23, 1974)), was signed
on January 21, 1974. It expanded and clarified the Attorney General's role
as coordinator of Title VI as set forth in Executive Order 11247. Executive
Order 11764 supersedes Executive Order 11247, 3 C.F.R. § 348 (1965). See
U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement
Effort--1974--Policy Makers (in preparation).

346. According to the agreement, DOJ is to send a blweekly 1ist of recently=

initiated investigations to HUD. HUD is supposed to review the list and
inform DOJ of pending complaints involving the same respondent and/or
complaint. HUD is also to send DOJ a biweekly compilation of new matters.
including the name of the complainant and respondent. address of the disputed

review the list and inform HUD if it has a matter involving any of the
parties under investigation. In addition DOJ is to send to HUD a copy of
its weekly report containing such information as on new suits, consent
decrees entered, judgments entered, and compliance reports received. In

turn, HUD is to send DOJ a monthly list of conciliation agreements entered
into, and if possible identify those matters which DOJ also investigated.
Further, DOJ is to send a monthly list to HUD of matters it has brought
suit in, sent notice letters in, or in which other negotiations have been
commenced, and identify those matters which have also been the subject of
HUD investigations,

347. This activity is usually the investigation of discrimination complaints
coupled with documentation that discrimination did exist.

348, HUD response, gsupra note 47.
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In an effort to develop better coordination, senior HUD civil

rights officials met several times with top Civil Rights Division

349
staff in 1973 to discuss cooperation between the two agencies.,

They explored the possibility of the joint investigation of Title
VI and VIII cases, the joint conciliation of Title VI cases where

HUD investigators have determined there is "remedy potential," and the

350
referral of more cases which HUD has been unable to conciliate. The

Justice Department indicated it was interested in handling some Title

VI cases referred by HUD.

351
Formal referral of cases by HUD to DOJ, Thowever, has not sub-

stantially improved. HUD does not refer as many cases as it should,

349. Telephone interview with Alexander Ross, Deputy Chief, Housing Section,
Civil Rights Division, Department of Justice, Washington, D.C., May 3, 1974.

350. 1973 Holbert interview, supra note 127.

351. HUD's referral procedure is for the Assistant Regional Administrator
for Equal Opportunity to recommend a referral to the Director of the Office
of Civil Rights Compliance and Enforcement, who in turn makes the recommen-
dation to the Assistant Secretary for Equal Opportunity. The Assistant
Secretary then decides whether or not to refer to the Department of
Justice. The DOJ staff, however, believes that a formal referral must be
sent from the Assistant Secretary's Office to HUD's General Counsel, who
decides if it will be forwarded to DOJ. DOJ staff also feel that HUD's
General Counsel takes a more conservative position than the state of the
law requires. Interview with Frank Schwelb, Chief, Housing Section, Civil
Rights Division, DOJ, Washington, D.C., June 5, 1974, and Alexander Ross,
Deputy Chief, Housing Section, Civil Rights Division, DOJ, Washington,
D.C., July 1, 1974.

352. Ross interview, supra note 35.

i
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and in some instances it does not refer a case until DOJ is in the
353
middle of proceedings with the respondent. In addition, the formal

referral process for Title VIII takes too long. Some HUD staff, however,
in order to shorten the process make "informal referrals" by simply
bringing a complaint to the attention of DOJ and bypassing the formal

354
structure.

In 1973, the Department of Justice acted upon approximately 20
referrals from HUﬁ%SS From January to May 1974, 10 cases were referred
by HUD to the Department of Justice. Approximately 5 to 10 percent of
DOJ's litigation is based on formal referrals. Most litigation is not
based on HUD referrals because DOJ is involved in "pattern and practice,”
while HUD deals mostly with single complaints.356

An illustration of the cooperation between HUD and DOJ occurred in

the Chicago region. The Chicago Assistant Regional Administrator for Equal

353. Schwelb interview, supra note 351.
354. 1Id.

355. The Department of Justice did not keep accurate records of HUD re-
ferrals in 1973, since it was only interested in documenting those it
had decided to act on. The records show that 20 referrals were
received that year, but DOJ estimates that there were more than that.
Telephone interview with Celeste Barham, Docket Clerk, Housing Section,
Civil Rights Division, DOJ, May 8, 1974.

356. Schwelb interview, supra note 351.
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Opportunity requested that assistance from the Justice Department be
sought in regard to some discrimination problems with the National

Homes Corporation. The case evolved becausée since 1971 the regional
office had received several Title VIII complaints against subsidiaries

of National Homes Corporation alleging discrimination in the sale of
houses. Therefore, in 1972 the HUD central office began negotiating

a voluntary affirmative marketing plan with National Homes to cover

all its nationwide business. The effort was dropped because National
Homes refused to concede. In the meantime, the Civil Rights Division

of the Justice Department filed suit against National Homes. HUD and

the Justice Department, however, had not coordinated these activities

in order to apply stronger pressure on National Homes. At this point
both agencies realized that they were attempting to bring Natiomal

Homes into compliance with fair housing goals. The coordination between
the agencies was only slightly improved, with HUD providing the Department
of Justice with the information it had. HUD, however, ceased pursuing its
own action against National Homes, and merely assigned a representative to
be present at the negotiation meetings between the Justice Department and
National Homes. On May 11, 1973, the Justice Department negotiated a

nationwide consent decree with National Homes.
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C. Federal Financial Regulatory Agencies

Section 808 of the Fair Housing Law requires all Federal agencies
to administer their programs and activities relating to housing and
urban development affirmatively to further fair housing. It also
requires agencies to cooperate with HUD, which is given responsibility
for the overall administration of Title VIII.

HUD continues to meet with the Federal financial regulatory agencies
as they attempt to determine the extent of their authority for requiring
nondiscrimination by their regulatees?57 HUD has not taken the important
step of issuing regulations for ensuring nondiscrimination in mortgage
financing?58 The Federal financial regulatory agencies, however, on a
6=-month experimental basis, are requiring banks to collect racial

359
and ethnic data on applicants for mortgage loans.

357. The fair housing activities of these agencies are discussed at
length in Chapter 2, the Federal Financial Regulatory Agencies
infra.

358. Such regulations would also apply to Federal agencies insuring
housing and home improvement loans, such as HUD itself, the Farmers

Home Administration, and the Veterans Administration. They could re-
quire banks making federally-insured loans to take affirmative steps

to ensure nondiscrimination in their lending activities., For example,
banks might be required to advertise publicly the geographic areas in
which they make housing loans; to hold interest rates constant for all
customers including the banks' own depositors; and to count both spouses'
incomes, and any incomes from a second job in calculating the applicants’
capacity for repaying mortgage loans.

359. For more information see Chapter 2, The Federal Financial Regu-
latory Agencies infra.
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D. Department of Defense (DOD)

HUD and DOD have infrequently worked together to attempt to eliminate
the housing problems of minority service persons. In 1974, HUD held an ad=-
ministrative meeting on equal housing opportunity for the military?Go
HUD's central office's only other cooperation with DOD has been to in=-
vite military housing coordinatorg61 to attend HUD's training sessions
for State civil rights agencies, but the military has rejected all the

362
invitations,

Some of the regional offices have been more successful in working
with the military than the central office. The Boston Regional Office
has contacted the military housing coordinators from several military
installations in the Boston area in an attempt to develop an agreement
with regard to the investigation and remedy of housing discrimination
complaints filed by minority service persons?63 The Boston office has
attempted to persuade the military housing coordinators to refer com=
plaints immediately to HUD. The bases have not been receptive.364 In some

instances, however, the housing coordinators have agreed to display HUD

equal opportunity posters and place complaint forms prominently to inform

360. See note 153 supra.

361. The housing coordinators maintain a list of housing either for sale or
rent which is made available to military persomnel seeking housing. They
also handle discrimination complaints,

362. HUD response, supra note 47.

363. The DOD's regulations for handling complaints are weak. For example, a
respondent has only to sign a nondiscrimination certification in order to
have the case closed and there is no monitoring or followup investigation

to ensure that the respondent is complying.

364. Housing coordinators usually attempt to solve their own cases simply
by removing from their list agencies or persons who practice housing

discrimination.
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365
service persons of their option to file complaints with HUD.

HUD's Region IX equal opportunity staff have had some contact with
persomnel from military installations in the region regarding housing
discrimination complaints from minority service persons. Top equal
opportunity staff in that region have visited a number of military
bases, including Hamilton Air Force Base and Alameda Naval Station in
the San Francisco, California, area, Mare Island Naval Station in Vallejo,
California, and Luke Air Force Base in Phoenix, Arizona. They have pro-
vided base housing coordinators with HUD fair housing posters and complaint

forms and have encouraged them to refer complaints to HUD if they are unable

366
to resolve them successfully. As a result, the regional equal opportunity
367
office has received a number of complaint referrals. Review of several

such referrals showed that in one case, referred from Luke AFB, the re-

spondent refused to admit discrimination or to conciliate with HUD, and

368
HUD recommended that the complainant file suit.

365. The Boston HUD office, nonetheless, had not received any complaints from
service persons.

366. DOD complaint regulations do not provide for damages for the complainant
in the event of a finding of discrimination. Nor do they contain provisions
for affirmative action by the respondent. Generally, the only action the
military installation may take is to place the housing in question off-limits
to service persons in the future. The regulations do provide for referral to
HUD's Washington office if a complaint respondent is uncooperative.

367. Equal opportunity staff were unable to supply an exact figure.

368. This complaint case was Lucas v, Pickard. As of May 3, 1974, the case had
been forwarded to a private attorney and HUD did not know anything about it.
Telephone interview with Ted Simmons, Conciliator, HUD Regional Office, San
Francisco, Cal., May 3, 1974.
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CHAPTER 2

Federal Financial Regulatory Agencies

The Federal Reserve System
The Federal Deposit Insurance Corporation *
The Office of the Comptroller of the Currency

The Federal Home Loan Bank Board

I. Program Responsibilities

A. Federal Reserve System (FRS)

The Federal Reserve System was created pursuant to the Federal Reserve
369
Act of December 23, 1913, The System is composed of the Board of
370 371
Governors, the Federal Open Market Committee, the 12 Federal Reserve

369, 12 U.S.C. & 221 et seq. (1970). The act created a partnership system
between bankers and government, The System was created, over the initial
opposition of the banking industry, for the purposes of establishing a
central banking system and enhancing the safety of the people's bank deposits
through regulation of banking practices. L. M. Kohlmeier, Jr., The Regulators
231 (1969).

370, The Board of Governors is the policymaking body of the System. Its
seven members are appointed by the President.

371, The Open Market Committee sets regulations for the Reserve Banks'
purchase and sale of securities in the open market. These purchases and
sales supply the banks with reserves for long term economic growth and serve
to offset critical financial swings.

134
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372
Banks and their 24 branches situated in different sections of the United
373
States, the Federal Advisory Council, and the member banks, which include
374

all national banks in the United States and such State banks and trust

companies as have voluntarily applied to the Board of Governors for member-
375
ship and have been admitted to the System.

372, The Federal Reserve Banks extend credit to member banks,

373, The Federal Advisory Council advises the Board of Governors on general
business conditions and other matters within the Board's jurisdiction. There
are 12 members. The board of directors of each Federal Reserve Bank selects
one member annually,

374, National banks are a Federal creation, dating back to 1864. Their
status as such carries with it many substantial benefits: they hold the
exclusive privilege within the banking community of using the word 'national"
in their titles; they automatically receive the benefit of Federal Deposit
Insurance Corporation deposit insurance; they are members of the Federal
Reserve System; and they are protected by Federal statute from certain forms
of State taxation., Between 1960 and 1971 the total resources of the national
banks increased from $140 billion to $376.5 billion.

375, The members are stockholders in the Federal Reserve Banks,
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One of the Board's most important tasks is to regulate its member
banks. It determines general monetary, credit, and operating policies
for the system as a whole. Italso sets the requirements for reserves to be
maintained by member banks agalnst deposits and limits the interest
376

rates which may be paid by member banks on their savings deposits.

B. Federal Deposit Insurance Corporation (FDIC)

The Federal Deposit Insurance Corporation was originally created
377
on June 16, 1933, as Section 12B of the Federal Reserve Act. The
378
Corporation automatically insures deposits of member banks of the

Federal Reserve System, It also insures State~-chartered, non-Federal

Reserve member commercial banks and mutual savings banks which volun-
379

tarily apply for and are granted the benefits of FDIC insurance,

C. Office of the Comptroller of the Currency (COC)

The Office of the Comptroller of the Currency in the Department of
380

the Treasury was created in 1864 by the National Bank Act. COC charters

376, Members of the Federal Reserve System have access to its discount
facilities, free currency and coin shipments from Federal Reserve Banks,
free examinations, and various financial publications which allow each
bank to evaluate its financial status. Interview with John E. Ryan,
Supervisory Review Examiner, Division of Supervision and Regulation,
Board of Governors of the Federal Reserve System, Feb. 21, 1974.

377. 12 U.,S.C. B 1811 gt seq. (1970). Subsequently, Section 12B, as
amended, was withdrawn and made a separate act, the Federal Deposit
Insurance Act, on September 21, 1950.

378, The Corporation reimburses depositors of any insured bank which closes
without making adequate provision to pay the claims of the depositors.

379, As of December 1972, 98.4 percent of all commercial banks in the
United States, and over two~thirds of all mutual savings banks, parti-
cipated in Federal deposit insurance., Federal Deposit Insurance
Corporation, Amnuagl Report, 1972, p. XII.

380, 12 U.S.C. § 1 (1970).
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381
and supervises this country's 4,600 national banks and branches. As

administrator of mnational banks, COC is responsible for the execution
of laws relating to these banks and promulgates rules and regulations
governing their operations. A principal function of COC
is examination and supervision of national banks, %8

Approval of the Comptroller is required for the organization of new
national banks, conversion of State chartered banks into national banks,

consolidations or mergers of banks where the surviving institution is a

national bank, and the establishment of branches by natiomal banks.

381, The supervision of mnational banks drew these comments from one of
the Nation's foremost administrative law authorities:

Probably the outstanding example in the Federal Government

of regulation of an entire industry through methods of super=-
vision, and almost entirely without formal adjudication, is

the regulation of national banks. The regulation of banking
may be more intensive than the regulation of any other indus-
try, and it is the oldest system of economic regulation. The
system may be one of the most successful, if not the most
successful. The regulation extends to all major steps.in the
establishment and development of a national bank, including

not only entry into the business, changes in status, consolida-
tions, reorganizations, but also the most intensive supervision

of operations through regular examination of banks. K. C.
Davis, Administrative Law Treatise, 84.04 (1958).

382, In addition, the Comptroller is authorized to examine each non~
national bank and trust company in the District of Columbia (12 U.S.C.

§ 42). Although examination is an important function of each of the
financial regulatory agencies, overall, it is more important to the
Office of the Comptroller of the Currency, as COC has fewer other
responsibilities.
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D. Federal Home Loan Bank Board (FHLBB)

While national and State banks are regulated, insured, and supervised
by three separate Federal agencies, building and loan, savings and loanm,
and homestead associations and cooperative banks are controlled only by the
Federal Home Loan Bank Board, which supervises the operation of 12 regional
Federal Home Loan Banks (FHLB's), charters Federal savings and loan associa-
tions, and insures savings accounts through the Federal Savings and Loan

383
Insurance Corporation (FSLIC).

The Federal Home Loan Bank Board 3% was created by the Federal Home
Loan Bank Act of 1932. 38 The act provides for the establishment of up
to 12 Federal Home Loan Banks throughout the country whose function is to
lend money to their members. The kinds of financial institutions eligible

for membership in the Federal Home Loan Banks include savings and loan associations,

383. Parallel to the Federal Reserve System's Advisory Council (see note 373,
supra), the Federal Savings and Loan Advisory Council is an independent,
statutory advisory body to the FHLBB in its administration of the FHIB's

and the FSLIC.

384. The FHLBB is an independent Federal agency headed by a three-member
Board which is appointed by the President for 4-year overlapping

terms and is confirmed by the Senate. the Board also serves as the Board
of Directors of the Federal Home Loan Mortgage Corporation which was
established by the Emergency Home Finance Act of 1970 to operate a second-
ary market in conventional mortgages.

385. There are three statutes that provide separate and distinct authority for
savings and loan association regulation: the Federal Home Loan Bank Act authorizes
regulation of the members of the Federal Home Loan Banks (12 U.S.C. 8 1421 et

Beg. (1970)); the National Housing Act (12 U.S.C. § 1725 (1970)) provides for
limited regulation of associations insured by FSLIC; and the Home Owners Loan

Act of 1933 (12 U.S.C. § 1464 (1970)) provides FHLBB with a broad range of

powers over federally-chartered savings and loan associations.
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386
savings banks, and insurance companies. In order to qualify for

membership, an institution must make long term mortgages, be duly
organized under the laws of any State or of the United States, and be
subject to inspection and regulation under theranking laws, or similar
laws, of any State or of the United States., All federally-chartered
savings and loan institutions must be members of their region's Federal
Home Loan Bank as well as insured by the Federal Savings and

Loan Insurance Corporation (FSLIC). 387 State~chartered savings and

loan companies may also voluntarily apply for and receive FSLIC insurance.

All FSLIC insured institutions are Bank members.

386, Under the Federal Home Loan Bank Act members may also include
buiiding and loan associations, homestead associations, and cooperative
banks. These are simply other names for savings and loan associations.

387, The Federal Savings and Loan Insurance Corporation was created in
1934 by the National Housing Act. 12 U.S.C. § 1725.
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The FHLBB assures the safety and soundness of member associ-
ations by checking appraisals and accounting practices. Other
duties of the Board include regulating the interest that can be paid
on savings accounts, approving applications for bank mergers, and
regulating the accuracy of member institutions' advertising. Benefits
of membership in the system include access to data processing of mortgage and
saving accounts, time deposit and securities safekeeping facilities,
economic research and investment management services, and most importantly,

advances of funds from Federal Home Loan Banks and the transferral of

funds by these banks from one regional Federal Home Loan Bank to another.,
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The FHLBB is probably second only to the Department of Housing
and Urban Development (HUD) in number and importance of activities
relating to housing and community development. The majority of home
mortgages are made by savings and loan associations, most of which

388
come under the supervision of FHLBB,.

E. Distribution of Respomsibilities Among the Regulatory Agencies

The banking responsibilities of the COC, FRS, and FDIC are summarized in
Figure 1: the Comptroller of the Currency supervises national banks; the
Federal Reserve System provides membership to all national banks and
regulates those State banks which have voluntarily joined the system

as members; the Federal Deposit Insurance Corporation insures national

banks, State member banks of the Federal Reserve System, and State non-

member, FDIC-insured banks.

388, The savings and home financing industry-sthe country's major source
of private funds to finance construction and purchase of housing--over
which FHLBB has supervisory responsibility, is a $216 billion industry.
FSLIC insures the funds of over 53 million savers in 4,178 member
institutions up to $20,000. These funds represent in excess of $209
billion in savings capital. In 1973, all operating savings and loan

associations closed $51.4 billion in loans. Federal Home Loan Bank
Board, News (June 22, 1973).
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Although the banking functions of the three agencies are over-

lapping, their examination respomsibilities, which are prescribed

389 390
by law, are limited to groups of banks fitting into the following

categories: national banks, which are examined by the Comptroller of the
Currency; State member banks, which are examined by the Federal Reserve

System;and State nommember banks, which are examined by the Federal Deposit
391
Insurance Corporation.

389, Authorization for COC examination of ‘national banks is outlined’

in 12 U.S.C. § 481. Authorization for Federal Reserve Banks'

examination of State member banks in their districts is outlined in

12 U.S.C. 8 483. Both sections are derived from the National Bank

Act of June 3, 1864, ch. 106 B 5, 13 Stat. 100 (codified in scattered
sections of 12,18 U.S.C. (1970)). The Federal Deposit Insurance

Corporation receives authorization for examination of State nonmember banks
of the System in 12 U.S.C. 8 1820. It is given the authority to examine
other insured banks only in special instances and only for insurance purposes.

390, The distribution of examination responsibilities of the Federal
financial regulatory agencies is shown by circles in Figure 1, p. 143 infra,.

391, The examination reports on any given bank are often shared among
the Federal agencies having regulatory authority over-that bank. ~“There
is some doubt as to the efficiency of the division of the supervisory
authority among the GOC, FRS, and FDIGC because of these agencies'
failure to share, in a timely manner, information on suspected problems
arising in the examination process. Kohlmejer, supra note 369.
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Figure 1

Distribution of Responsibilities of Bank Regulation of the Federal
Financial Regulatory Agencies

Supervision Membership Insurance
National Banks COC* FRS FDIC
State Member Banks
FRS FRS* FDIC
State Nonmember Banks
FDIC Insured FDIC*

*In addition, the regulatory agency
has examination responsibility.,
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The three regulatory functions of providing supervision, membership,
and insurance to gavings and loan associations are all concentrated in the
Federal Home Loan Bank Board, which consists of the Federal Home ILoan Bank

Board, the Federal Home Loan Banks, and the Federal Savings and Loan Insurance
392
Corporation. The three types of savings and loan associations which

receive these services and the component parts of the FHLBB which pro-

vide them are summarized in Figure 2. The Federal Home Loan Bank Board

393
examines all of these savings and loan assoclatiomns.

392, These are: federally~chartered; State-chartered, FSLIC~insured, and
State-chartered, uninsured by FSLIC.

393, The Federal Home Loan Bank Board's examination responsibilities
are shown by circles In Figure 2, p. 145 infra.
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Figure 2

Distribution of Responsibilities for Savings and Loan Association
Regulation of the Federal Home Loan Bank System

Supervision Membership Insurance
FHLBB FHLB FSLIC

Federally chartered savings

and loan associations c:) X X
State chartered FSLIC- (:>

insured X X
State chartered uninsured (:) +*
by FSLIC X

= regulatory responsibility

= examination respomsibility

Only for FHLB members
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I, .Civil Rights Responsibilities

A. Nondiscrimination in Mortgage Lending to Minorities

1. General

The Federal financial regulatory agencies are responsible for ensuring
that the institutions they oversee are in compliance with applicable laws
and regulations. One of the laws applying to banks and savings and loan
associations, and which the regulatory agencies are thus responsible for
overseeing, is Title VIII of the Civil Rights Act of 1968, 39

Section 805 of the Civil Rights Act of 1968 provides that it is
unlawful for any bank or building and loan association to deny a loan

or other financial assistance for purchasing, constructing, repairing,

or maintaining a dwelling because of the applicant's race, color, religion,
395 396

or national origin. That section also makes it unlawful for such institue

394, Overall responsibility for administering Title VIII is assigned to
the Department of Housing and Urban Development. See Chapter I, Department
of Housing and Urban Development, Section VIC -supra.

395, In August 1974, the Housing and Community Development Act of 1974 amended
Section 805 of the 1968 act to include a prohibition against dis-
crimination based on sex.

396, Section 805 also applies to imnsurance compinies and any other
corporation or enterprise whose business consiste in whole or in part
of making real estate loans.
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tions to discriminate against borrowers on the grounds of race, color, religion,
or national origin in fixing the amount, interest rate, duration, or other

terms and conditions of such a loan. Additionally, the Federal financial
regulatory agencies are charged with administering their programs and activities
relating to housing and urban development in a manner affirmatively to further

397
the purposes of fair housing,.

Pursuant to these responsibilities, each of the four Federal
financial regulatory agencies has published requirements applicable
to regulated financial institutions which engage in extending real
estate loans. These institutions must display prominently an equal
housing lender poster. The poster must be designed in accordance
with published regulations of the agencies, which have been approved by
the Department of Housing and Urban Development. 3981t must attest to the
institution's policy of compliance with the nondiscrimination requirements
of Title VIII. It must include also the address of HUD as the agency to be

notified concerning any complaint alleging a violation of the nondiscrimi-

nation requirements of Title VIII.

- —— — e e e e v e——

397, Section 808(d) of the Civil Rights Act of 1968 so charges all Federal
departments and agencies. Recently FDIC wrote to this Commission's Staff
Director:

You will note that the statute relates to "programs and
activities relating to housing." It is our position that
this Corporation has no programs and activities relating
to housing within the meaning of that statute. We do,
however, recognize that affirmative action programs may
be encouraged absent specific statutory authority through
such means as policy statements and guidelines. Letter
from Reford J. Wedel, Deputy General Council, FDIC, to
John A. Buggs, Staff Director, U.S. Commission on Civil
Rights, Oct. 24, 1974.

398, HUD's regulations for the lobby notice of nondiscrimination were
first published on February 16, 1972, (See 24 C,F.R. § 110.) A sample
poster appears on p. 149.infra. In addition to the information provided
on that poster, the FHLBB poster informs persons who believe they have
been discriminated against that they may discuss the matter with the
management of the offending institution,
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Moreover, any regulated institution which directly or through
third parties engages in any form of advertising of real estate lending
services must prominently indicate 1n the advertisement that it makes
loans without regard to race, color, religion, or national origin. The
regulated institutions are also prohibited from using in
advertising any words, phrases, or symbols which express or imply a dis-
criminatory preference or policy in violation of Title VIII. Additionally,
written advertisements must include a facsimile of the "Equal Housing Lender"
logotype 3% in order to increase public recognition of the nondiserimination
requirements and guarantees of Title VIII. For COC, FDIC, and FRS, the poster
and advertising provisions are the only requirements placed on their regulatees.

400
These requirements were published in the form of policy statements,

399, The logotype is the equal housing symbol shown in the sample poster on
Pe 149 infra.

400, The policy statements were first issued in December of 1971, After
HUD's regulations on the design of the advertisement and lobby notices
were issued (see note 398 supra), the regulatory agencies redesigned their
requirements to conform to HUD's standards. GCOC's requirements are pub-
lished at 37 Fed. Reg. 10518 (May 24, 1972). FDIC's requirements are
published at 37 Fed. Reg. 8908 (May 2, 1972). FRS's requirements are

published at 36 Fed. Reg, 25168 (Dec, 29, 1971) as amended by 37 Fed, Reg,
8578 (Apr. 28, 1972). -



EQUAL HOUSING
LENDER

We Do Business in Accordance With the
Federal Fair Housing Law

IT IS ILLEGAL, BECAUSE OF RACE, COLOR,
RELIGION, OR NATIONAL ORIGIN, TO:

M Deny a loan for the purpose of purchasing, constructing,
improving, repairing or maintaining a dwelling or

M Discriminate in fixing of the amount, interest rate,
duration, application procedures or other terms or

conditions of such a loan.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED
AGAINST,YOU MAY SEND A COMPLAINT TO:

Assistant Secretary for Equal Opportunity,
Department of Housing and Urban Development,

Washington, D.C. 20410.
or call your local HUD or FHA office.
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thereby limiting the sanctions which may be used if the requirements are
401
violated. FHLBB, on the other hand, issued the lobby poster and

advertising requirement as part of more extensive nondiscrimination
402
regulations which are fully enforceable.

2. Affirmative Requirements

Although the lobby and advertisement notices of nondiscrimination are
useful tools to inform the public of the prohibition against discrimination
in mortgage finance, they are not sufficient for ensuring against such
discrimination. Much of the discrimination against minorities which occurs

in mortgage financing is deeply ingrained in the practices which are followed

403

by banks and savings and loan associations. The types of discrimination
which occur vary and may include, for example, outright refusal to make
loans to minorities,40%the refusal to-extend credit to minorities for homes
in residential areas occupled by nonminorities, the refusal to make loans
to nomminorities in areas occupied By minoritiesy the refusal to make

any loans -in certain geographic areas (redlining), and the designation of

certain areas as the only ones in which loans will be made to minorities.

401, When the policy of @ Federal financial regulatory agency which is not
included in a regulation is violated, cease and desist powers cannot be
used. In contrast, if a regulation is violated, the agency may use the full
range of sanctions available. See Section V infra, for a further discussion
of those sanctions.

402, These regulations are discussed further in Section IIA3a infra, and are
published at 37 Fed. Reg. 8436 (Apr. 27, 1972) as amended at 37 Fed.. Reg.
8865 (May 2, 1972).

403, See D,A, Searing, "Discrimination in Home Finance" 48 Notre Dame
Law. 1113 (1973).

404, Id. Searing comments that this type of outright discrimination is
seldom practiced today.
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405
Some of the discriminatory practices are more subtle. For example,

in order to determine a client's ability to repay a loan, the institution

may rely on credit checks by credit bureaus which make discriminatory judgments

' 406
in assigning credit ratings. Similarly, arbitrary refusal by a bank to

consider stable income from a second source such as overtime or spouse's

employment often discriminates against minorities.
Nonetheless, the Federal financial regulatory agencies have not yet
required the institutions they oversee to analyze their own activities-in

order to 2§§ess the extent of discrimination in their mortgage Eg%ance trans—

actions. FHLBB, however, in a codified statement of policy, has advised

FHL Bank member institutions to examine their underwriting policies to insure

that they are not unintentionally discriminatory in effect. Nome of the agencies
has required the institutions to take positive action to overcome any deficiencgga
Thus, the institutions are not required to develop a written affirmative action
program which would include such steps as the advertisement of available money

in the minority press, the provision of bilingual services, and the appointment

of a fair housing officer. 410

405, Id. and U,S. Commission on Civil Rights, Mortgage Money: Who Gets It?
A Case Study in Mortgage Lending Discrimination in Hartford, Commecticut
(1974) /hereinafter cited as Hartford report/.

406, Discrimination in credit checks is discussed in S,N. Sesser, "Big Brother
Keeps Tabs on Insurance Buyers," New Republic (Apr. 27, 1968).

407. Such an assessment necessitates the collection and analysis of
racial and ethnic data, including data on the number of loans made to
minorities and on the racial-ethnic composition of the neighborhoods for
which the loans are made. Even without such data, however, banks should
be required to make and analyze estimates on the racial-ethnic composition
of its borrowers. Racial and ethnic data collection is discussed further
on pp. 188-190 infra.

408. This policy is discussed further on p. 154 infra.

409. The Federal Home Loan Bank reviews any written policies of nondis-
crimination developed by its member institutions. Since FHLBB does not

set standards for these policies, and in fact does not hold the existence
of such policies as mandatory, FHLBB's actions are no substitute for an
affirmative actions are no substitute for an affirmative action requirement.

410. 1In a large bank, this might be a full-time position with program and
support staff. In smaller banks, it might be only a part time position.
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3. Regulations

The Federal Home Loan Bank Board 1is the only financial regulatory
agency which has extended the £alr housing requirements it places on
regulated institutions heyond the mere advertising and poster require=
ments concurrently agreed upon by the four Federal financial regulatory
agencies, In fact, it 1s the only regulatory agency to have issued any
requirements In regulation form. The Federal Deposit Insurance
Corporation proposed regulations which were never adopted. Neither the
Federal Reserve System nor the Comptroller of the Currency has issued or
even proposed fair housing regulations or amy other policy statements

to supplement the poster and advertising requirements,

a. Federal Home T.oan Bank Board Regulations

On April 27, 1972, the Federal Home Loan Bank Board published re-
gulations which contained two important fair housing innovations: (1) a

prohibition against discrimination based on the racial, ethnic, or

religious composition of the neighborhood for which the loan was being

411, 37 Fed. Reg, 8436 (Apr, 27, 1972), These regulations are also published
at 12 C,F.R, § 528 et seqe The regulations also contain a provision for non-
discrimination in employment by member institutions, See pp. 164=165 infra.
The regulations were published in proposed form on January 19, 1972. The
proposed regulations were essentially the same as those published in final
form, except that the proposed regulations included requirements for

racial and ethnic data collection which were not published in the final
regulations. The FHLBB postponed the publication of that section of the
regulation pending further study. See Section IV infra.
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412
sought, and (2) a prohibition against discrimination in the preappli-

cation phase of the mortgage-lending process on the grounds of race, color,
413
religion, or national origin. In addition, the regulations contain a

412, This provision prohibits redlining, In early February 1974, the Board's
Office of General Counsel stated that this provision prohibited appraisers,
when assessing property values, from taking into account information about the
ethnic composition of the neighborhood or its changing character. The Office
of General Counsel ruled that any lender which utilized appraisal forms call-
ing for such information would be in violation of this provision. The General
Counsel issued thils ruling after the National People's Action on Housing, the
Citizen's Action Program, and the Southwest Community Congress (three coalitions
of white ethnic community groups in Chicago) complained about the use of such
forms, asserting that the forms assisted in discrimination against members of
their groups. 1In late March 1974, the General Counsel issued another important
legal opinion which dealt with the application of the Board's nondiscrimination
regulations to the practice of redlining. The General Counsel concluded:

...that the practice by member tnstitutions of refusing to
extend credit, and the practice of extending credit on terms
which are less favorable than those usually offered, to
borrowers whose security property is located within a pre-
determined geographic area or areas, because of the location
of the property, violate section 528.2(d) if such practices
have discriminatory effect against members of racial, ethnic
or religious groups. Attachment to letter from Richard Platt,
Director, Office of Housing and Urban Affairs, to John A.
Buggs, Staff Director, U.S. Commission on Civil Rights,

Oct. 24, 1974.

413, This prohibition is an attempt to prevent the discriminatory discouragement
of potential minority applicants from filing a written application. The
regulations state:

No member institution shall refuse or decline to...consider
any application, request, or inquiry with respect to [a
mortgage or home improvement loan or other service]...
because of the race, color, religion, or national origin

of any...person who

(a) Makes application for any such loan...

(b) Requests forms »r papers to be used to
make application for any such loan...

(¢) 1Inquires about the availability of such
loan....[12 C.F.R. 8 528.3 (1974)]
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prohibition against racial, ethnic, and religious discrimination in
lending services other than mortgage financing.

On December 17, 1973, FHLBB published guidelines to assist savings

414
and loan institutions in implementing these regulations. The guidelines
415
encourage careful monitoring of loan underwriting standards to ensure

that they are not discriminatory. They state that each applicant's credit-
worthiness should be evaluated on an individual basis without reference to
presumed characteristics of a group. They specifically warn that,."The
use of lending standards which have no economic basis and which are discrimi-
natory in effect is a vi?ifgion of law even in the absence of an actual
intent to discriminate.™

The guidelines outline what the Board considers improper emphasis
on an applicant's past borrowing history. For example, an isolated experi-
ence in the distant past is not acceptgd as ground for denial of a loan if
subsequent experience and present circumstances indicate stability. The
Board indicates, too, that a policy favoring applicants who have pre-
viously owned homes may perpetuate prior discrimination. Moreover, the
guidelines state that the denial of a loan in a mneighborhood solely

because of its age, income level, or racial composition is also

recognized as being potentially discriminatory, since minority group persons

414, 38 Fed. Rego 34653 (Dec, 17, 1973). These regulations are also published

at 12 C.F.R. § 10

415, Underwriting standards are the criteria used by lending institutions to
determine whether or not to issue a loan to an applicant.

416, 12. C,F.R. § 531,8(b).
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are more likely to purchase used housing and to live in low-income neighbor=-
417

hoods.

The guidelines further call for the savings and loan associations to
418
consider the applicant's supplementary income in ascertaining his or her
ability to repay a loan. They state that statistics show that minority

group members and low~ and moderate-income families rely more often than

others on such supplemental income. Finally, the guidelines contain a
prohibition against sex discrimination ip all lending activities of

regulatees. 419-The Tederal Home Loan Bank Board regulations and pursuant
guidelines are an important step toward the development of a fair housing
program. Neither the guidelines nor the regulatigz§6 however, go far enough,

as they lack requirements for affirmative action; racial, ethnic, and sex data

collection; compliance reviews; and enforcement.

417, 12 C.F.R. § 531.8(c)(4) (1974).

418, Supplementary income includes income from overtime, a second job,
or an investment.

419,See pp. 159-162 infra for a broader discussion of the section of the guide~
lines dealing with sex discrimination.

420,The need for affirmative action is discussed in Section.IIAZ. ]
supra; the need for racial and ethnic data collection is discussed in .
Section IV infra; FHLBB review of the fair housing practices of financial
institutions is discussed in Section III infra,
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b. Federal Deposit Insurance Corporatlion Proposed Regulations

In September 1972, the Federal Deposit Insurance Corporation

published proposed regulations to supersede its 1971 fair housing

421
policy statement. They incorporated the elements of that statement

and were stronger than the FHIBB-adopted regulations to the extent that
they included a requirement for regulatees to collect racial and ethnmnic

data, a requirement that regulatees appoint fair housing officers, and
422
provisions for enforcement. The proposed regulations, however,
423 424
were inadequate. In December 1972, FDIC held a 2-day hearing on

421, 37 Fed, Reg, 19385 (Sept. 20, 1972), This proposal was entitled
Fair Housing Lending Practices. This is similar to the FHLBB's original
proposal for regulations. See note 411 supra. FDIC, however, added
provisions for a fair housing officer and for enforcement.

422, Section 338,8 of the proposed rulemaking stated that violations of
Title VII and of any provision of the proposals constitute violations

of law within the meaning of Section 8 of the Federal Deposit Imsurance

Act. Section 8 of this act permits cease and desist orders to be issued by
the Board in the event of violations of the law and provides for termination
of deposit insurance sanctions when there is noncompliance with the cease
and desist order.

423, Like FHLBB's regulations and guidelines, they lacked a requirement for
affirmative action and compliance reviews. See note 420 supra. They also

lacked provisions for the prohibition of sex discrimination and nondiscrimination
in regulatees' hiring practices.

424, The testimony from the hearing is contained in the FDIC publication,
Proposed Fair Housing Lending Practices Regulations, Hearing Before the
Federal Deposit Insurance Corporation Dec. 19 and 20, 1972,
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its proposed regulations. This hearing was held in part because

of a petition filed by the Center for National Policy Review on
425
behalf of 13 public interest groups. Witnesses included

representatives of the petitioning organizatioms; other civil rights, public
426
interest and women's rights organizations; Federal and State agencies; and banks

425, The petitioners requested each agency to invoke its rulemaking
authority "for the purpose of establishing a fair and effective

system of preventing racial discrimination in home mortgage finance."

The petitioners urged the collection of racial and ethnic data (see
Section IV, pp.-188-190 infra). The petitioners also recommended that the
financial regulatory agencies provide for the documentation of all applications
which were made in person but had not taken the form of a written request.
Further, they requested that each builder or developer to whom a short
term construction or long term mortgage loan 1is made be required to file
with the lender a written assurance providing that the dwellings financed
will be sold or leased without discrimination. The petitioning organiza-
tions were: The American Friends Service Committee, the Housing
Association of Delaware Valley, the Housing Opportunities Council of
Metropolitan Washington, the Leadership Council for Metropolitan Open
Communities, Metropolitan Washington Planning and Housing Association,
Inc., National Association for the Advancement of Colored People,

National Association of Real Estate Brokers, the National Committee
Against Discrimination in Housing, Inc., National Urban Coalition,
National Urban League, Inc., the Rural Housing Alliance, the Washington
Center for Metropolitan Studies, and the lLeague of Women Voters of the
United States. The Center for National Policy Review is a nonprofit
organization for research and review of national policies having urban and
racial implications. It isaffiliated with the law school at the Catholic
University of America in Washingtom, D.C.

476, The representative for the American Bankers Associatlon stated that he
was speaking on behalf of the association's more than 13,000 member banks.
The representative acknowledged that "there may be some isolated instances
of discrimination in real estate lending by banks, but our Association is
unaware of any, as none have been brought to our attention." Therefore, the
representative concluded that it was unnecessary to saddle the banking industry
with the requirements of the proposed regulation in the absence of a showing of
discrimination by banks. FDIC, Proposed Fair Housing Lending Practices,
Hearing before the Federal Deposit Insurance Corporation, Dec. 19 and 20, 1972,
at 77. The representative speaking for the National Association of Mutual
Savings Banks approved the adoption of the proposals, on the condition that
similar proposals be adopted by the other three Federal financial regulatory
agencies Id. at 108. The representative for the New York State Bankers
Association disapproved the racial and ethnic data collection requirement,
stating that it would place too great a burden on bank persomnel., Id, at 116.
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and savings and loan associations. Their testimony provided FDIC
with ample information to make its final decision concerning the
proposed regulations. However, over 22 months later FDIC was still

427
attempting to determine what form the regulations would take.

427. Following the hearings, FDIC reviewed the arguments presented and
recorded its conclusions as to whether there were sufficient legislative

bases for having issued the proposed regulations. Interview with Roger A.
Hood, Assistant General Counsel; Paul M. Horvitz, Director of Research;

F. D. Birdzell, Attorney; Edward Roddy, Director, Division of Bank Super-
vision; Joe S. Arnold, Acting Assistant Director, Administration; and John
Stathos, Deputy Director, Division of Bank Supervision, FDIC, Dec. 19, 1973.
The Corporation refused to provide the Commission with copies of memoranda
of its conclusions, stating that "these are internal staff memoranda" and
it did not feel it was appropriate to release them. Letter to Cynthia N.
Graae, Associate Director. Office of Federal Civil Rights Evaluation, U.S.
Commission on Civil Rights, from Roger A. Hood, Assistant General Counsel,
FDIC, Jan. 8, 1974. TIn a recent communication, FDIC informed this Commission:

We believe that we have basic authority to
promulgate regulations generally aimed at
implementing those provisions of Title VIIT
and particularly section 805 thereof (42 U.S.C.
8 3605) prohibiting discrimination by banks
and other financial institutions in the
financing of housing.

Our principal concern goes to the type of
regulation which would be most useful in
achieving the desired ends. Specifically,

as a result of the December 1972 hearingS...
analysis of public comment, and extensive

staff consideration both internally and inter-
agency, on the proposed regulations, it be-

came clear that such regulations may not achieve
the end desired, principally because of deficiencies
in the portion thereof dealing with recordkeeping.
Hence, in cooperation with the Comptroller of the
Currency, the Board of Governors of the Federal
Reserve System, and the Federal Home Loan Bank Board,
we instituted [a pilot project for racial, ethmic,
and sex data collectionl with the primary objec-
tive of testing various types of data collection
systems with a view to determining the one or
combination of several systems that might, if
incorporated in a regulation, be most useful

in monitoring compliance by regulated institu=~
tions. Wedel letter, supra note 397.

The pilot project is discussed in detail on pp. 188-190 infra.
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B. Nondiscrimination in Mortgage Lending to Women

Discrimination against women in mortgage finance is
widely prevalent. For example, the arbitrary refusal of
many savings and loan associations to count the full amount of a
working wife's income in assessing a couple's ability to repay a mortgage
loan was documented by a survey conducted by the Federal Home Loan
Bank Board in 1971 28 regarding practices of savings and loan
associations in all lending services. The survey revealed that 25 per-
cent of the respondents would not count any of a 25-year-old married woman's
income if she has two school-age children and holds a full-time secretarial
position. +22 More than half of the mortgage lending institutions would limit

428, Federal Home Loan Bank Board, Results of 74 Questionnaires Returned,
undated internal report.

429, The FHLBB also inquired about the effect of marital status on a loan
applicant's eligibility but did not tabulate the results of that question.
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430
credit to 50 percent or less of her salary. Other forms of sex dis-

crimination include refusal to lend to a married woman in her own name,
investigation of a wife's birth control practice in connection with a

mortgage loan application, reluctance or refusal to make loans to widows

and divorced women who have no credit record in their own name, 431use of
different standards for credit applications of single women than for applicationmns

432
of single men, and requiring cosigners for single women but not for single men.

430, On the basis of a mortgage finance study conducted in Hartford,
Conn., this Commission found thar sex discrimination was more

blatant than racial and ethnic discrimination. The study revealed
that traditional mortgage lending policies followed by Hartford
mortgage lenders require sex discrimination. For example, as a
matter of policy, the lenders often refuse to use a woman's income

as a basis for making a loan. The lenders operate on the assumption
that women are greater credit risks than men of comparable income and
employment status. The survey disclosed that varying degrees of
discrimination were practiced by different institutions and even by
loan officers within the same institutions. Hartford report, supra
note 405,

431, Divorced or widowed women often will not have credit records in

thelr own names, since they were likely to have been denied credit in
their own names when they were married.

432, For example, the results of a questionnaire distributed by the
District of Columbia Commission on the Status of Women to 107 mortgage
lending institutions revealed that policies relating to sex and marital
status of applicants vary among the institutions in the Washington
metropolitan area. Among the findings of the survey, based on the
answers of 50 respondents, were thats:

1. Frequently sex and marital status determine whether
or not mortgage applications will be acted upon favorably.

2, Alimony and child support are often discounted as
valid sources of Income, regardless of their reliability.

3. Working wives' salaries are often not fully counted as
part of a family income.

4, Some institutions ask applicants about their parental
plans and birth control practices,

Government of the District of Columbia, Commission on the Status of Women,
Sixth Annual Report, 1973,
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Discrimination against women in mortgage finance is also
serious because of its relationship to discrimination agaiﬁst racial
and ethnic miporities. For example, a higher proportion of minority
than nonminority families rely on the wife's salary for part of the
family's income and thus would need to rely on the wife's income in

433
purchasing a home.

Prior to the passage of the Housing and Community Development Act in
August 1974, which amended Title VIII of the Civil Rights Act of 1968
to include a prohibition against sex discrimination, the only agency
which acknowledged that it had responsibility for ensuring against
sex discrimination in mortgage finance was the Federal Home Loan Bank
Board. FHLBB's guidelines included a statement that discrimination
based on sex or marital status impedes the achievement of "the
objectives of Federal laws intended to promote sound, economical

434
home financing," and noted that such discrimination, "may violate

433, Data from the Bureau of. Labor Statistics show that in 1973 the
labor force participation rate for minority wives is 54.0 percent

as contrasted with a 41.2 percent rate for nomminority wives.
Department of Labor, Marital and Family Characteristics of the Labor
Force, March 1973, iIn press.

434, 12 C.F.R. § 531.
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constitutional provisizgz'which.guarantee equal protection of the
law for all persoms." These statements concerning sex
discrimination, however, were only advisory. and, unlike FHLBB's
regulations,could not be enforced. The Board's regulations did
not include any reference to sex discrimination but were limited to
the Civil Rights Act of 1968 before it was amended to prohibit
discrimination on the basis of sex.

The other three Federal financial regulatory agencies have been
less progressive. They have indicated merely that they would
support a Federal law prohibiting sex discrimination in mortgage
financing but state that without a law they have had no authority to

436
enforce such a prohibition upon their regulatees.

435, Id.

436, Interview with C, Westbrook Murphy, Deputy Chief Counsel, CGCC,
Dec. 12, 1973; Hood interview, supra note 427; and interview with
John E. Ryan, Supervisory Review Examiner, Division of Supervision
and Regulation, FRS, Feb. 21, 1974. Wedel letter, supra note 397.
In that letter, FDIC stated:

...We felt that in view of the fact that the

Civil Rights Act of 1968 nowhere mentioned
discrimination based upon sex, we lacked the
authority to issue regulations comncerning such
practices. This question has now been resolved
by enactment of the Housing and Community Develop-
ment Act of 1974. Section 808 thereof prohibited
sex discrimination including the discounting of a
wife's income by lenders and the Act also amended
Title VIII of the Civil Rights Act of 1968 to pro-
hibit sex discrimination in real estate lending.

Therefore, any regulation, which may eventually
be issued by the Corporation to implement Title
VIII, would contain provisions relating to sex
discrimination. Id.



163

C. Nondiscrimination by Builders and Developers

Section 804 of the Civil Rights Act of 1968 makes it unlawful to dis-
criminate in the sale or leasing of housing. This section applies, of course,
to builders and developers who market the dwellings they construct. Neverthe-
less, FRS, FDIC, and COC continue to maintain that they do not have the statu=-
tory authority to require banks under their supervision to impose nondiscri-
mination requirements on builders and developers to whom they lend money for

437
housing construction. FHLBB alone does not make such a statement, but

it still has not issued rules or regulations directing its regulatees
to impose nondiscrimination requirements on builders and developers to which

they make loans. One reason given for such inaction is that the problems
of monitoring its regulatees to ensure their policing of builders and deve-

438
lopers would be tremendous.

Indeed, such monitoring would be a difficult task, although with
cooperation from the other Federal financial regulatory agencies, HUD,
the Veterans Administration, and the Farmers Home Administration (FmHA)
at the Department of Agriculture, this task could be less onerous. 439
As of April 1974, however, none of the finaneial regulatory agencies

had required banks to insert customer nondiscrimination requirements

in their loan agreements with builders and developers.

437, Ryan interview, supra note 436; FDIC response to U.S. Commission on
Civil Rights April 1973 questionnaire, contained in letter from Frank Wille,
Chairman, FDIC, to Stephen Horn, Vice Chairman, U.S., Commission on Civil
Rights, May 25, 1973, and Murphy interview, supra note 436.

438, Telephone interview with Robert Warwick, Deputy Director of the Office
of Housing and Urban Affairs, FHLBB, Mar., 7, 1974.

439, HUD requires the builders and developers it assists to develop written
affirmative marketing plans. See Chapter I, Department of Housing and Urban
Development, Section IVA supra, The Veterans Administration has proposed
affirmative marketing plans but has never adopted them. See Chapter III,
Veterans Administration, Section IVA infra. The Farmers Home Administration
requires builders and developers to market FmHA-approved and assisted
properties affirmatively but does not require written affirmative action
plans, 7 C,F.R, § 1822.381 et. seq. (1972).
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D. Equal Employment Opportunity by Regulatees

It is important that banks and savings and loan institutions
provide equal employment opportunities for minorities and women. Employ-
ment discrimination is prohibited by Title VII of the.Civil Rights Act
of 1964 440 and Executive Order 11246, as am.ended.441 In addition,
equal employment opportunity in banks and savings and loan associations is
related to the need for furthering the fair housing practices of these
institutions, Banking traditionally has been a profession dominated
by white males. High level banking officials have been white males
and they have tended to establish policies geared to facilitate
credit for white males.442

The Federal Home Loan Bank Board is the only one of the four financial

regulatory agencies to adopt regulations prohibiting discrimination in

440. The responsibility for enforcing Title VII is vested in the Equal Employ-
ment Opportunity Commission. (See U.S. Commission on Civil Rights, The Federal

Civil Rights Enforcement Effort -- 1974 -- Employment, Ch. 3 (in preparation).

441 ,Executive Order 11246, as amended, prohibits discrimination on the basis

of race, national origin, sex,and religion by Federal contractors. This

order applies to banks and savings and loan associations. The responsibility
for enforcing Executive Order 11246 is vested in the Office of Federal Contract
Compliance in the Department of Labor, (See U.S. Commission on Civil Rights,

The Federal Civil Rights Enforcement Effort --1974—- Employment. Ch. 2 (inprep-
aration)), which in turn, has delegated the responsibility for the enforcement of
this order as it applies to banks and savings and loan associations, to the
Department of Treasury. On Feb. 25, 1971, the Under Secretary of the

Treasury, Charls E. Walker, asked in writing for cooperation from the four
Federal financial regulatory agencies by having the agencies check to see if
banks and savings and loan assoclations have on file affirmative action planms.
All the agencies agreed to fulfill this function. Telephone interview with
David Sawyer, Director, Office of Equal Opportunity, U.S. Department of the
Treasury, Apr. 12, 1974.

442, Hartford report, supra note 405.
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443
employment practices. All four agencies inquire from those

member institutions they examine whether each institution has an
affirmative action plan for equal opportunity in employment. If
the|;zftitution is required to have a written affirmative action
plan, the agencies ask to see it. The agencies forward to the
Equal Opportunity Office at the Department of the 'r1~"e:asur}7"445 in-

formation as to whether the institutions have such a plan on file.

They do not evaluate the plans.

443, 12 C,F.R. 8 528.7 and 8 563.36. These regulations prohibit discrimi-
nation on the grounds of race, color, religion, sex, or national origin

in hiring, promotion, or conditions of employment, They also prohibit
discrimination against anyone because she or he has filed a complaint

of discrimination., Telephone interview with William Nachbaur, Associate
General Counsel, Office of General Coumsel, FHLBB, May 1, 1974,

4447 Although Executive Order 11246 applies to all banks and savings and
loan associations, only institutions with 50 or more employees must have
a written affirmative action plan,

445, See note 441 supra.
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IV, The Examination Process

A, General
The purposes of the Federal financial regulatory examinations
include insuring safety and stability in loans and investments, upholding
competition in the banking community, and making certain that no appli-
cable laws or statutes are violated. Examiners from each of the
regulatory agencies review such matters as the condition and performance
of regulated institutions, the quality of their operations, and the

446
capacity of management to enforce compliance with Federal laws. The

appraisal of an institution's loans and lending policies, its

investments and investment policies, and the ability of its manage-
447

ment constitute the most exacting phase of the examination process.
In the course of the examination, the examiners make a physical

verification of the institution's assets and appraise their quality.

They also review the institution's capital adequacy and liquidity and

448
assess its internal system of credit amd controls,

446, See Department of the Treasury, Office of the Comptroller of the
Currency, Comptroller's Handbook of Examination Procedure, September -
March 1973; Ryan interview, supra note 436, Cecilia M, Gerloff, Acting
Director, Office of International Home Finance, Federal Home Loan Bank
Board, Editor, The Federal Home Loan Bank System 53 (1971). Ms. Gerloff
has since become a senior financial analyst in the Board's Qffice of

Finance.

447, See, for example, Comptroller of the Currency, 1971 Annual Report, and
Federal Deposit Insurance Corporation, Annual Report 1972,

448, Id. and Gerloff, supra note 446; Board of Governors of the Federal
Reserve System, 59th Annual Report 1972,
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With the exception of FHLBB, the established pattern for bank
and savings and loan association examinations by the Federal fimancial
regulatory agencies is that they be conducted omsite and at least

449 450

annually on an unannounced basis, The number of examiners needed
to examine an institution varies with the size of the institution,
For example, a large bank, such as the Riggs National Bank in Washington,
D.C,, or the Chase Manhattan Bank in New York City, may necessitate the
use of as many as 200 examiners over a time span of several

weeks., In contrast, three examiners can examine a small rural bank

451
in about 1 week.

449, For example, the National Bank Act requires that all national banks

be examined twice in each calendar year by the Comptroller who may

waive one such examination in a 2-year period or may have such exami-
nations made more frequently, if necessary. COC, Annual Report {(1971)

supra note 447. The Federal Reserve Board conducts at least one regular
examination during each calendar year with additional examinations if
necessary. Board of Governors of the Federal Reserve System, supra note 448
at 208,

459, Interview with Tom 0'Nell, Head, Unit of Consumer Affairs, Division

of Bank Supervision, FDIC, Jan, 14, 1974, and Ryan interview, supra note 436,
The Director of HUD's Office of Civil Rights Compliance and Enforcement
expressed doubt as to whether actual “surprise" examinations were conducted
by any of the agencies, Interview with Kenneth Holbert, Director, O£ffice

of Civil Rights Compliance and Enforcement, Department of Housing and

Urban Development, Feb, 12, 1974. FHLBB examinations are not made on an
unannounced basis, Platt letter, supra note 412,

451, Ryan interview, supra note 436,
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B. Fair Housing Examination

1. Office of the Comptroller of the Currency

Although Title VIII of the Civil Rights Act of 1968 is
applicable to the banks COC supervises, the Office of the Comptroller

of the Currency has included no civil rights review in the examination

process. Its examiner's manual, contrary to the obligation placed on COC

under Title VIII, contains no mention of the examiner's fair housing
452

responsibilities, nor does it instruct the examiners to check for the

equal opportunity lender poster or to monitor the banks' advertising as

453
required by COC's policy statement of May 1972.

2., Federal Deposit Insurance Corporation

The FDIC examiners' fair housing activity is largely
limited to determining if the bank has made proper use of advertising

and lobby notices of nondiscrimination, although examiners are instructed

452,The manual used by the national bank examiners outlines what is to

be examined and the methods of examination, The manual informs the
examiners that all national banks with 50 or more employees are required
to file an Equal Employuent Opportunity (EEO) Report with the Treasury
Department and the Equal Employment Opportunity Commission, and that these
banks are also responsible for preparing a written affirmative action
program. The examiner must record in the examination whether or not the
bank has filed the EEO Report and whether the bank has such an affirmative
action plan. Office of the Comptroller of the Currency, U.S. Treasury,
Comptroller's Handbook of Examination Procedure, Sept.-— March 1973.

453 , Murphy interview, supra note 436,
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454
to report any violations of Title VIII which they observe. While the

requirements for these notices have been in effect since December 1971,

it was not until 1973 that FDIC included reference to these requirements
456
in its Examiner's Manual,

3. Federal Reserve System and Federal Home Loan Bank Board

Both the FRS and the FHLBB confine ‘their examination of

454 . FDIC stated:

Our examiners have been instructed, initially in connection with
a letter addressed to the Chief Executive Officers of all
insured nonmember banks dated April 25, 1969, to determine,

i1if possible, whether banks under our jurisdiction are

violating section 805 of Title VIII of the Civil Rights

Act of 1968. To quote in pertinent part from the above
cited April 25, 1969 letter:

"Although primary authority and responsibility for
administering the Act is placed in the Secretary of
Housing and Urban Development (Section 808(a)), the
Federal Deposit Insurance Corporation under the statute
also has a responsibility to require compliance with
the applicable provisions of the Act by those financial
institutions under its jurisdiction. Accordingly, it is
expected that all State nonmember iInsured banks will
comply with the letter and spirit of this Federal law.
The Corporation's examiners have been instructed to
include in their reports any apparent violations of the

Act disclosed during the course of any examination."
Wedel letter, supra note 397,

455. See FDIC Policy Statement, supra note 400,

456, FDIC recently noted that:

...the Statement of Policvy under consideration
here was first issued in December of 1971 and was

amended and superseded effective in May of 1972.
Copies of both statements were forwarded to all
regional offices immediately following their

issuance so that examiners might monitor com-

pliance with their provisions. Our examiners

are instructed to seek out apparent violations
immediately after a regulation or policy state-

ment becomes effective. Wedel letter, supra note 397,

e
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457

enforcement of Title VIII to the use of fair housing questionnaires
458

i i i i onjunction with HUD
waich were modeled after a questionnaire created in conj . |

The questionnaire is completed by the examiner, both from her

457. The FHLBB questionmaire is slightly more inclusive than that used \
by the FRS. It is reproduced on p. 171. The questions which are

also used by FRS are marked with an asterisk. Additional FRS fair

housing questions are included at the bottom of p. 172.

%458. In 1971, HUD developed a questionnaire for savings and loan
associations and banks to determine the policies and practices
lenders use in making residential loans and to ascertain the
degree to which discrimination in lending exists., The results
were computed in 1972 for FHLBB-examined institutions (savings

and loan associations)., The results for COC-examined banks

( national banks) and FDIC-examined banks (State nonmember banks)
were never computed. FRS computed the results for its examined
banks (State member banks). HUD's analysis of the responses from
582 savings and loan associations in the 50 cities with the largest
minority populations indicated that 39 percent had never provided
notice to customers that loan applications are considered without
regard to race; 18 percent refused to make residential loans in
one or more areas of high concentrations of minority citizens.
Seventeen percent of the savings and loan associations admitted to con-
sidering the racial and ethnic characteristics of neighborhoods
and 15 percent considered the proximity of low-rent or public
housing projects. Twenty-nine percent of the associations were
making fewer than 5 percent of their loans to minorities, although
doing business in cities having from 16-74 percent minority popula=-
tion. Statistics on savings and loan management were also
illustrative: 87 percent had no minority board or loan

committee members. Data from individual cities were even more
telling: In Washington, D.C., blacks and persons of Spanish
speaking background were 61.7 percent of all homeowners (data

for other minority homeowners are not published by city by the
Bureau of the Census) but only two of the savings and loan
associations responding stated that they made more than 25 per-
cent of their loans to minorities. In Detroit, where blacks

and persons of Spanish speaking background were 34 percent of all
homeowners, no savings and loan association reported making more
than 25 percent of its loans to minorities and only 2 exceeded

15 percent. U,S. Department of Housing and Urban Development,
Office of Equal Opportunity, Private Lending Institution
Questionnaire, Initial Report on Returns for 1972.
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FHLBB QUESTIONNATRE

CIRCLE FOR APPROPRTATE ANSWER WHERE INDICATED; OTHERWISE, SUPPLY DATA REQUESTED.

Name of Officer(s) interviewed
Title(s)

In the opinion of the officer interviewed:

%1, Are Loan Personnel and Executive Management familiar with the
relevant provisions of Title VIII of the Civil Rights Act of
1968? YES NO

2. Are Loan Personnel and Executive Management familiar with
Part 528 of the Bank System Regulations? YES NO

%3, Is a proper Equal Housing Lender poster located in a comspicu-
ous place in each of the association's offices? YES NO

%4, Does association advertising comply with Section 528.4 of the
Bank System Regulations and with Memorandum R-30? YES NO

5. Does the association have an established written policy con-
cerning non-discrimination in lending? If so, attach a copy
to this questionnaire. YES NO

%6. What is management's estimate of the population in the associ-
ation's primary loan service area? If the association manage-
ment believes it operates in more than one primary loan service
area, due to the location of its offices, or for other reasoms,
then this question as well as questions 7, 8, 9, 10 and 11
should be answered separately for each such area in a separate
attached memorandum.

*7. What is the estimated minority group population of such primary
loan service area, or areas if more than one?

*8. What is the estimated number of real estate loans made by the
association during the past calendar year?

%9, What is the estimated number of real estate loans made to
minority group borrowers during the past calendar year?

#10. What is the estimated number of real estate loan applications
received during the past calendar year?

* Federal Reserve System Questionnaire contains comparable questions concerning banks.
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FHLBB QUESTIONNAIRE (continued)

%11. What is the estimated number of real estate loan applications
received from minority group members during the past calendar
year?

12. Within management's knowledge, have any complaints of alleged
discrimination been filed against the association? (If the
answer is YES, obtain from the attorney a letter setting forth
all pertinent facts and the potential 1iability to the associ-
ation.) YES ¥O

%#13. Are there neighborhood or other areas where minority group
members are concentrated, In such primary loan service areas,
in which the association does not make real estate loans? If
so, specify the areas and reasons for such inactivity. YRS NO

*14. Does the association refuse to make loans to members of
minority groups seeking to purchase property in areas where
there are no or few minority group residents? If so, specify
area and reasons for such refusal. YES NO

*15. Does the association administer loan rates, terms, fees,
modifications, late charges, etc., without bias toward
minority groups? YES NO

16. Does the association have an established formal policy
concerning non-discrimination in employment? YES KO

*17. If it is required to do so, has it developed an Equal
Opportunity Affirmative Action Compliance Program? YES NO

18. Are employees recruited, hired, placed, trained, transferred,
discharged, recalled, and offered advancement opportunities
without regard to race, color, creed, national origin or
sex? YFS MO

19. Do the employees of the association generally reflect the
minority composition of the areas in which the association's
offices are located? YTSs MO

Additional FRS Questions:

Are there neighborhoods or other areas of high concentrations of minority group
members in which the bank refuses to make real estate loans? If so, swnecify
the area and reasons for such refusal.

Are there any residential areas with no or few minority group members within the
bank's primary service area where the bank has no, or relatively few, residential
real estate loans? If so, specify areas and reasons for such.

*Federal Reserve System Questionnaire contains comparable questions concerning banks.
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or his personal observations of the bank and its records and from infor-
mation supplied by bank and savings and loan management. Many of the
questions may be answered with @ simple "yes" or "no." Thus, for
example, the examiner has merely to record whether or not the bank's

loan officers and executive management are aware of the provisions of
Title VIII of the Civil Rights Act of 1968. The examiner does not have
to determine how sophisticated this knowledge is, nor does he or she have

to indicate what evidence was used to show the bank staff's awareness

459
or lack of it.

-

The questionnaires seek Information as to whether the Title VIII
poster is prominently displayed and whether the bank includes a statement
as to its nondiscriminatory practices in all advertising of real estate
loans. There is no instruction that the examiner must review a sampling
of advertisements, however, and thus it is possible that the examiner
will determine if such statements are used in advertising merely by

asking one of the bank's officials.

459, A bank official may know that Title VIII prohibits discrimination

in the sale or rental of housing without being aware that race, ethnic

origin, and religion are the prohibited bases for discrimination;

gimilarly, the bank official may be unaware of what constitutes dis-
crimination in mortgage f£inanceor what steps are necessary for

effective implementation of Title VIII. For example, the official may

be unaware that the absence of any Spanish speaking bank officials in a

bank in areas such as San Antonio,Los Angeles, or New York, with large numbers
of persons of Spanish speaking background, may act as a deterrent to those persons
of Spanish speaking background who might wish to apply for a loan. The
official might not realize the necessity for taking affirmative steps

to encourage loan applications from minorities, who have frequently been
discouraged by banks from making such applications because of dis-

criminatory mortgage lending policies and practices.
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The Federal Home lLoan Bank Board, but not the Federal Reserve
Board, asks if the institution being examined has an established
written policy concerning nondiscrimination in lending and asks the
examiner to obtain a copy if such a policy exists, 460.Both questionnagires
ask whether there are neighborhoods or other areas of high concentrations
of minority group members in which the bank either refuses to make or in
fact has made no or few real estate loans; if the bank refuses to make
loans to members of minority groups seeking to purchase property
where no or few minorities reside; and if loan terms wel are set without
regard to the borrower's race, color, religion, or national origin.
The FRS also asks if there are areas with no or few minority group
members where the bank has no or few loans. Again, these questions
require only "yes" or "no'" responses, although explanatory material
is solicited where the response might indicate a violation of Title
VIII. Bank officials often know the "appropriate" responses to these
questions woz and without racial and ethnic data it is difficult to determine

if loans to nomminorities are made on the same basis and in the same areas

as to minorities.

460, In addition, the questionnaire solicits information

about the employment practices of the savings and loan association being
examined, The equal employment respomnsibilities of the financial regulatory
agencies are discussed at pp. 164-165 supra.

461, Loan terms include amount, interest rate, and duration of loan..

462, Comments made by examiners at FRS Training School for Assistant
Examiners, in Washington, D.C., Sept, 27, 1973,
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463
The questionnaires ask for estimates, both for minorities

and for all persons, of the population residing in the bank's primary
464
service area, of the number of applications received for residential

real estate loan applications, and of the number of residential real
estate loans made. The primary service area is defined by the
regulatory agencies as the principal geographic area in which the bank
makes loans. It is possible that a bank or savings and loan association
would define its primary service area to exclude those areas with &
high proportion of minority residents. If so, failure to make loans to
minorities might not be uncovered by the FRS and FHLBB questionnaires.
If the institution failed to make loans to minorities, the examiner
would be likely to excuse that fact on the grounds that there were
no minorities in the service area. Purposefully defining the primary
service area to exclude minority areas would of course be discriminatory.
If minorities reside within the same proximity to the institution or its
branch offices as do nomminorities, the regulatory agencies should insist
that the primary service area be defined to include them.

The utility of the questionnaires is limited because they rely on
estimates, which are no substitute for the collection, maintenance,

and analysis of hard data on the race, ethnic origin, and sex of

463, The FRS and the FHLBB define minority group as "Negro/Black,
American Indian, Spanish American, Oriental or other minorities’
(such as Eskimo)."

464, The Federal Home Loan Bank Board makes provision for obtaining
data on all service areas where the bank officials believe that the
bank operates in more than one primary loan service area.
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465
the population, loan applicants, and loan recipients. Nonetheless,

even in the absence of racial and ethnic data, there 1s

some information which could be obtained by examiners to assess the
bank's nondiscrimination posture. For example, the examination

could be used to obtain the following types of information:

-- The criteria used by the institution's loan committee in evaluating
applications, including any criteria based on information which 18 not
on the application form. The examiner should ensure that each
criterion used is nondiscriminatory. Such criteria as the appearance

of the applicant, the character of her or his job (beyond the salary),
or whether the applicant is a woman, are not relevant to the ability to
repay a loan but might result in the disproportionate rejection of
minorities or women. Similarly, excluding Income from a part-time job
or a wife's income in assessing a loan application tends to discriminate
more BSeverely against minorities, since the percentage of minorities
with income from two salaries is greater than for nomminorities. 466An
understanding of these procedures 1s necessary in order to determine

if minorities or women are being screened from the mortgage finance

process prior to the submission of a written application.

465, The need for racial and ethnic data is discussed further at Section
IV infra.

466, Searing, supra note 403,
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-= The extent to which previously established credit by minorities or
women 1is taken into consideration in making a loan, Many minorities and
women may have had difficulty in obtaining satisfactory ratings because of
discriminatory credit practices, “e7 Moreover, some institutions may refuse to
make loans to persons who have never previously purchased a home. Since
many minorities applying for loans for the purpose of purchasing a home are
first-time home buyers, this practice may be discriminatory.

== A description of the manner in which the bank handles any fair housing
complaints it receivesand data on their volume and nature. Examiners

should also obtain information on the number and nature of any fair housing

complaints against the bank or against builders and developers it finances

yhich have been filed with public agencies charged with furthering ox

enforcing State and local civil rights laws.

467, See S,N, Sesser, supra note 406,
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== A list of any affirmative steps taken by banks to ensure
fair housing, such as the collection and use of racial and ethnic
data and the refusal to deal with builders and developers who
discriminate. If such steps have been taken, they will provide
evidence of a bank's commitment to equal opportunity in housing.
The questionnaires have been of little use in uncovering discrimi-
natory mortgage finance practices. In fact, neither the Federal
Reserve Board nor the Federal Home Loan Bank Board has ever interpreted
the findings of the questionnaire as revealing discrimination, even though
the agencies indicated that some responses required further questioniing. 468

For example, some banks acknowledged that they refuse to make loans

in areas of high minority group concentration. However, further responses

468, Warwick interview, supra note 438 and Ryan interview, supra note 436,




179

in justification of refusing these loans were accepted by FRS as sound
reasons for denial. Two examples of reasons given were (1) that insurance
for the dwelling to be purchased was unavailable from private insurance

469
companies and (2) that the area was due for urban renewal,

Such excuses for refusal to make loans to minorities or in minority
areas are often viewed by examiners as being supported by sound economic prin-
ciples. They are, however, too often tools for maintaining the residential
segregation which is characteristic of this Nation. It has been asserted that
insurance companies have discriminated against minorities and inmer city resi-
dents in determining whether or not to provide insurance and in setting the
conditions for insurance, 470Banks frequently provide significant
471

benefit to insurance companies, and banks should use this leverage to

refuse to deal with insurance companies which discriminate. To do anything

469, Banks and savings and loan associations require that the borrower
obtain fire insurance on the dwelling to be purchased with the loan.
Thus, the institution's investment will be protected in the event that
fire damage so diminishes the value of the dwelling that the borrower
ceases mortgage payments.

470, See Sesser, supra note 406, for evidence that racial and ethnic
factors have been considered by insurance companies in their decisions

to provide insurance. Major insurance companies have considered such
factors as crowded living conditions, sanitation of the applicants'
residences, and personal reputation. Th& tonsideration of these fac-

tors may work to the detriment of minority loan applicants since through
stereotyping they are often attributed to minorities, See also President's
National Advisory Panel on Insurance in Riot-Affected Areas, Meeting the
Insurance Crisis of Our Cities (January 1968)., Meeting the Insurance Crisis
of Qur Cities discusses the reluctance of insurance companies to accept
applications for insurance in the inmer cities,

471, For example, banks often secure insurance for borrowers to cover the
mortgaged property and thus periorm the function of obtaining customers

for insurance companies.

A

-2
.
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less 4s to pass on the iInsurance companies' discrimination to the

banks' customers and thus to act in violation of Title VIII.

Similarly,an examiner should not accept without further investi-
gation a blanket statement by a bank or savings and loan association that
no loans will be made in the minority residential area because that area
is scheduled for urban renewal. Although a financial institution would
understandably not want to provide a mortgage for a home that was going
to be razed, the examiner should, for example, determine if all homes in
the minority area are scheduled to be razed and what effect the urban
renewal will have on property values of homes which will be left standing.
The bank should then be required to give full consideration to any requests
for mortgages on homes within the minority area which will remain the same

or increase in value during the course of the urban renewal project.
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C. Examiner Training

1, Office of the Comptroller of the Currency

The COC conducts formal training courses for its examiners several

472
times yearly. Since COC examiners have been assigned no fair housing

responsibility, no fair housing training is afforded the nationdl bank examiners.

The responsibilities of the national banks under Title VIII are not mentioned
473

at any point in the course,

2, Federal Deposit Insurance Corporation

The FDIC examiner training program includes three different
courses: for newly hired assistant examiners, senior assistant examiners,

and recently appointed examiners. In 1973, one course, for newly

474
bired assistarit examiners, lasted 3 weeks. A second course, conducted
475
for senior assistant examiners, lasted 2 weeks. A third course, for
476 477
recently appointed examiners, lasted 3 weeks in 1973,

472, Murphy interview, supra note 436,

473. 1d. See also, _Comptroller's Handbook of Examination Procedure, supra
note 446,

474, This course was repeated five times during the year, The new examiners
often receive on-the-job training prior to participation in these programs,

475, This course was repeated five times during the year,
476, This course was repeated 10 times during the year,

477. There is no assurance that the three courses given in 1973 will be repeated
on the same schedule in 1974. Telephone interview with Tom O'Nell, Head,
Init of Consumer Affairs, Division of Bank Supervision, FDIC, Mar. 12, 1974.
FDIC recently noted:
Actually the examiner training program is far more
. extensive, continuing for a minimum three-year period
Y before a candidate achieves the rank of commissioned
examiner. The courses mentioned account for only a
small part of an examiner's training,

Further, there are numerous provisions made available
by the Corporation for the continuing education of

commissioned examiners, including training and infor=-
mation in areas such as fair housing, Wedel letter,,

supra note 397,

L T i L W e
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All examiners and assistant examiners are trained to check the quality

of a bank's assets, the effectiveness of its internal management controls, and

478
the bank's compliance with pertinent banking laws and regulations. The

examiners are trained first to examine thoroughly the bank's records and then

to conduct followup questioning with the bank's management.

There is no civil rights presentation in the course for assistant examiners,
Title VIII is noted briefly in the course for newly hired examiners and in the

course for those with full examiner status, The presentation, which takes 10

to 15 minutes, consists of a discussion of what would constitute a violation
479
of law or a circumvention of the Corporation's policy statement, It covers
480
both fair housing and equal employment opportunity. The publication

Equal Opportunity in Housing, an exhaustive compilation of laws, regulatioms,

-y
and decisions in the area of fair housing published by Prentice-Hall, Inc.,
481
is distributed to all examiners, There is no review of its contents in the

training program.

478, FDIC Annual Report 17 (1973).

479, The policy statement is discussed on pp. 147-148 supra.

480, Telephone interview with Tom O'Nell, Head, Unit of Consumer Affairs,
Divison of Bank Supervision, FDIG, Apr. 18, 1974.

481, Hood interview, supra note 427,

e S
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3., Federal Reserve System

Thrice yearly, the Board conducts a course for newly hired assistant

examiners, This course, ghich has a maximum enrollment of 40, meets for 3

weeks and focuses on methods and procedures employed in operating a commercial
bank., A course for examiners with 3 or 4 years of practice is offered twice

yearly and lasts 4 weeks. The examiners are Instructed in credit procedures,

482
loan portfolio examination, and the determination of soundness of loans.

Although fair housing is a regular part of the Board's bank examiner
training program, only an hour of each training session is devoted to such
issues, The examiners are presented with a copy of Section 805 of the Civil
Rights Act of 1968. There is a brief presentation on the act by a member of
the FRS legal staff and a lecture on three different types of discrimination
in real estate lending: (1) the outright refusal to make loans to minorities ;
(2) redlining; and (3) the refusal to make loans to minorities in areas which
have a low concentration of minorities. The examiners in each course discuss
these types of discrimination as well as possible remedies. The examiners
also discuss the Civil Rights Questionnaire. In the fall of 1973, the examiners
were informed by their instructors that if racial data keeping is adopted by

483
FRS, they will be responsible for its implementation.

484
Overall, the course is superficial, as it is limited to a discussion

482, Two hundred and twenty-five examiners and assistant examiners have been
\\trained since the course was started in 1971.

ﬁSB. As of the spring of 1974, a pilot racial and ethnic data collection program
‘38 been instituted. See Section IV infra.

!84, The Commission made recommendations concerning FRS's training program in

{ letter from John Hope, III, Director, Office of Program and Policy Review,

{eS. Commission on Civil Rights, to Jack M, Egertson, Assistant Director, Division
;f Supervision and Regulation, Board of Governors of the Federal Reserve System.
{eb. 14, 1974.




184

of overt discrimination. The examiners could be traimed not only to

uncover both overt and subtle diserimination, but also to evaluate

possible justifications given by banks for potentilally discriminatory a.ct:l.ons.&85
Exposure to additional fair housing material during the training program

would also be beneficial to the examiners. Trainees could be provided literature

on judicial and administrative interpretations of Title VIII. For example,

486
coples of Equal Opportunity in Housing would be helpful, Further, speakers

could be invited from such Federal agencies as the Departments of Justice and
Housing and Urban Development, These sources would famillarize the examiners
with the requirements of Title VIII and inform them of the many traditionmal

bank practices which can operate to exclude minorities from obtaining mortgages.

485. For example, see pp. 178~179 supra, for a discussion of the spurious justi-
fications provided by banks for failure to make loans in minority residential areas.

486. This was provided to FDIC examiners along with a copy of the transcript of
the hearing before the Federal Deposit Insurance Corporation on proposed fair
housing lending practices.regulations held December 19 and 20, 1972, See

pp. 156-158 supra.
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The examiners could also be informed that it is appropriate to
obtain information not only from interviews with the bank's management,
but also from the loan officers. The training session could make
clear to examiners that most banks are not likely to receive a perfect
score on a thorough examination. In some cases, clearly identifiable
deficiencies will be easily resolved on a voluntary basis. In
other cases, it will be necessary for FRS to put pressure on the
banks to come into compliance with Title VIII.

4. TFederal Home Loan Bank Board

The 8-day training programs for new examiner staff which the Board

487
conducts are held several times yearly. The civil rights component in

these programs is only 30 minutes in duration. It is presented by field
examiners or assistant chief examiners and its contents vary from time to
time. Mostly, the time is spent in keeping the examiners apprised of new
FHLBB rules and regulations in this area. A discussion of FHLBB's non-

488
discrimination questionnaire also takes place.

487. These programs are conducted by the Board's Office of Examination and
Supervision.

488. Televhone interview with Kenneth Butler, Fmployee Develonment Specialist,
Office of Examination and Supervision, FHLBB, Mar. 6, 1974. The new examiners

spend approximately 2 months in the field before participating in these
training programs, so much of the training they receive is on=-the-=job. 1d.
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In addition to these cursory training programs for new examiners

in May and June of 1972, FHLBB conducted a one-time, indepth training

program in discriminatory lending and employment practices in which 400

of its 600-member examiner staff participated. The objectives of the

program were to educate the examiners as to the legal powers the Board

has to effect compliance with its rules, regulations,and policies, and as

to the position, tactics, and responsibilities of other agencies such

as the Department of Housing and Urban Development, the Department of

the Treasury, and the Department of Justice regarding discrimination in

lending and employment.

The training was conducted in two phases, the first being six 2-day
489

seminars throughout the country providing the examiners with information
on the legal framework of FHLBB's regulatory structure, the Board's posi-
tion with regard to discrimination, and the means of detecting and prevent=

ing discrimination. This phase utilized speakers and discussion leaders
490
from savings and loan associations, several offices within the Board, and
491
other Federal agencies including HUD and the Departments of Justice and

489. These seminars were conducted in Atlanta, Bostom, Dallas, Chicago
(twice), and San Francisco,.

490, These included the Office of Examination and Supervisiom, Office
of General Counsel, and Office of Housing and Urban Affairs.

491. HUD assisted in designing this training course. It inmstructed FHLBB
examiners as to HUD's investigation and conciliation regulations. HUD

also distributed its field operations handbook on how to conduct investi-
gations. (See HUD Title VIII Field Operations Handbook. (1971)). )
Interview with Kenneth Holbert, Director, Office of Civil Rights Compliance
and Enforcement, HUD, Feb. 12, 1974.

s,
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Treasury. The second phase consisted of twelve 2-day work sessions
which incorporated the techniques of particular case studies and role

playing in order to enable the examiners to better understand the

dynamics of discrimination and ways in which to effectively enforce
492

compliance with equal opportunity laws in employment and lending.

It is necessary that all of the financial regulatory agencies con-
duct this type of program for their examiners. Although in the summer
of 1972 FHLBB indicated that it would provide this training to the

493
remaining 200 examiners, the program has not been repeated,

492, Federal Home Loan Bank Board, Office of Examination and Supervision,
Discrimination Training Plan, "Plan, Objectives, Agenda, Speakers,
Logistics," May 1972. A pilot session was held in Washington, D:C., on
May 4-5 for the first phase of the program for a small audience of
examiners. These examiners served as moderators in the second phase. Id.

493, TFHLBB felt that the examiners who had participated in the program
could train other examiners as to what they had learned in these sessions.
Telephone interview with Francis Passarelli, Assistant Deput; Director of
the Office of Examination and Supervision, FHLBB, Mar. 8, 1974.
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IV. Racial, Ethnic, Sex, and Property Location Data

The most significant step the four Federal fimancial regulatory
agencies have taken during fiscal years 1973 and 1974 has been their

establishment of a 6-month trial program of racial, ethnic, and sex
494
data collection in selected areas throughout the country, This trial

program utilizes three procedures for data collection, each to be

employed in six Standard Statistical Metropolitan Areas (SMSA's). Under
495 496
the first procedure, data are to be obtained on sex, marital status,
497
and race or ethnic origin of the applicant and spouse, Under the second
498
procedure data are obtained only on the race or ethnic origin
499
of the applicant. Uader the third procedure, financial information

494, This program began on June 1, 1974, The Federal Home Loan Bank Board
published notice of the program, 39 Fed. Reg. 12110 (Apr. 3, 1974). The
Office of the Comptroller of the Currency published notice of this program at
39 Fed. Reg, 12363 (Apr. 5, 1974). As of April 17, 1974, the FRS and the
FDIC had not published notice of the program in the Federal Register. Both
issued press releases on April 1, 1974, on the  program, Federal Reserve Press
Release, Apr. 1, 1974, untitled, and FDIC News Release, "FDIC Joins Other
Agencies in Test Program Using Racial and Ethnic Questionnaires to Defeat
Unlawful Discrimination in Mortgage Lending," Apr. 1, 1974.

495, The first procedure is being used in Atlanta, Ga., Buffalo, N.Y.,
Chicago, I11., San Antonio, Tex., San Diego, Cal., and Washington, D.C.

496, The categories in this and the third procedure are single, married,
divorced, and widowed,

497. The categories for this and the other two procedures are American Indian,
Asian, Black/Negro, Spanish Descent, White, and Other.

498. The second procedure is being used in Baltimore, Md., Galveston-Texas City,
Tex., Jackson, Miss., Jersey City, N.J., Tampa-St. Petersburg, Fla., and
Vallejo-Fairfield-Napa, Cal.

499, The third procedure is being used in Bridgeport, Comn., Cleveland, Ohio,
Memphis, Tenn., Montgomery, Ala., Topeka, Kan.,, and Tucson, Ariz.
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is requested, such as the combined income of the applicants, the amount of
their debts and assets, and the size of loan requested, as well as data on race
or ethnic origin, marital status, and sex, In all cases, this information is
+o be obtained from the loan applicant. The applicants are informed that the
information on race and ethnic origin is requested as part of a program

to assure equal treatment under the Civil Rights Act of 1968.

500
In addition, the census tract in which the property to be purchased is

located must be recorded by the lending institutions using the f£irst and third
procedures, and the zip code of the subject property is required in the other
procedure, This will enable the Federal financial regulatory agencies to

determine from census data the racial and ethnic composition of the area

in which the home is to be purchased and thus ascertain if the regulatees

are continuing to make loans to minorities only in minority areas and to non=-
minorities only in nomminority areas. Moreover, all information is required to

be stated in such a way that it could be later correlated with whether or not the
loan application was approved, thus enabling an objective determination of whether

or not the lending institg%%gns' acceptance or rejection of loan applications

has been discriminatory.

500. A census tract is a division of a city or surrounding area for
statistical murmnnses, The average census tract has about 4,000 residents.

501. The forms used in the first and second procedures must be placed in the
applicant's loan file if the application is approved, or retained for 3

years along with the application and supporting materials if the application
is rejected. The form used in the third procedure contains a space for a
notation to indicate whether the application was rejected.

e YN g T
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This trial program, which is only a beginning, has been much delayed
502

in its development. As early as 1970 this Commission recommended that
the financial regulatory agencies collect racial and ethnic data on loan
503

applications. In March 1971, the Center for National Policy Review, on

behalf of 13 public interest organizations, filed petitions requesting
504
each agency to institute racial and ethnic data collection by its regulatees.

502. From December 1972 until March 1974, all of the regulatory agencies

have been involved in reviewing the need for racial and ethnic

data collection. The FDIC hearing addressed this issue. (See note 425 supra.)
Members of FRS's staff also participated in the 1972 FDIC hearing, and
subsequently initiated discussions with the other financial regulatory agencies
concerning collection of racial, ethnic, and property location data. The
Federal Reserve System, as well as the other agencies, has attempted to identify
various methods that could be used to make ecivil rights monitoring more effective.
For this purpose, the System obtained census tract data to study the feasibility
of analyzing loan data to detect discriminatory lending patterns. The System's
examiners have been extremely critical of a data collection requirement,
contending that they are already overextended without such a requirement,, that
they have too many statutes to enforce, that they are not sociologists, and
that they have insufficient time for their equal opportunity duties. Interview
with Mr. John McClintock, Assistant Director, Division of Supervision and
Regulation, FRS, Aug. 22, 1973, The Office of the Comptroller of the Currency,
too, has been critical of racial and ethnic data collection but has studied
various methods of collecting such data.

The FHLBB originally proposed racial-ethnic data collection in its
regulations. In reaction to the proposed regulations FHLBB received about 200

letters of protest from Federal Home Loan Bank member institutions, Although FHLBB
never completely discarded the possibility of collecting these data, it was
resistant to requiring their collection without corresponding requirements by the
other Federal financial regulatory agencies, since it did not want to place savings
and loan associations at a competitive disadvantage, Warwick interview, supra

note 438,

503. U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement
Effort 360 (1970).

504, See note 425 supra for a discussion of the petitiomers' requests.
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V. Complaints

Pursuant to an agreement with the Department of Housing and
Urban Development, the equal housing lender poster which is required
to be on display in the lobby of Federal and State banks and savings
and loan associations directs that complaints of housing discrimination
be made directly to HUD. HUD does not routinely notify any of
the Federal financial regulatory agencies of the nggger of complaints
it has received against their member institutions, Some complaints
have been forwarded directly by complainants to the regulatory agencies
rather than to HUD, and HUD sometimes refers complaints to the regulatory
agencies, These are generally processed promptly by the regulatory

agencies themselves,

A. Office of the Comptroller of the Currency and Federal Reserve
System

As of early 1974 neither the Federal Reserve Board nor the Office of

the Comptroller of the Currency had received anmy complaints against

505. Holbert interview, supra note 491. HUD does, however, oceasionally
inform regulatory agencies of an isolated mortgage finance complaint.

—T
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their regulatees alleging racial, ethgéc, or religious discrimination
in lending for residential purposes.5 Neither of these agencies

had checked with HUD to determine if any housing complaints had been
filed against the institutions they regulate. Neither of the regulatory
agencies had any agreement with HUD under which HUD would notify them
of any complaints of discrimination. Nonetheless, COC's Deputy Chief
Counsel stated that he was under the impression that HUD would auto-
matically notify COC if any complaints against national banks were

filed with HUD.507

B. Federal Deposit Insurance Corporation

Investigations of complaints are normally handled by FDIC's regional
508
offices with assistance from the Legal Division, Complaints are also

sometimes forwarded to the Unit of Consumer Affairs in the Division of Bank
Supervision in the central office, which may then coordinate the handling

of the complaint. 1If, after reviewing a complaint, the unit finds it
worthy of administrative proceedings, it is sent to the General Counsel for

509
action.

506. Telephone interview with C. Westbrook Murphy, Deputy Chief Counsel,
COC, Mar. 8, 1974; and Ryan interview, supra note 436, FRS routinely
contacts the 12 Federal Reserve Banks to inquire if they have received
any fair housing complaints, but up to February 14, 1974, they had
received none.

507. 1973 Murphy interview, supra note 436.

508, Wedel letter, supzra note 397.
509. O0'Nell interview, supra note 550.
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Theunit has on file six ecivil rights complaints dating from 1969
510

through 1973. Two of the six complaints were referred directly to

it by regional offices. One complaint, dated Junme 7, 1973, was
initially lodged with the Texas Department of Banking and was then

forwarded to the unit. The complainant, a black, alleged that he
was refused refinancing of some land he owned and stated that he saw no
justifiable reason for being denied that loan.
This complaint was reviewed by the General Counsel, The General
Counsel concluded that it was "beyond purview of this Department to
order a State bank to fund any loan application." Moreover, since
there was no dwelling on this land, the Office of General Counsel

determined that this complaint was not within the jurisdiction of Title VIII.

FDIC's view of this complaint was unjustifiably narrow. Admittedly,
this case demonstrates the fact that no Federal statute sufficiently pro-
hibits discrimination in lending. Nonetheless, if the discrimination which was
alleged did in fact occur, it would have been a violation of the Constitution.
Further, the Civil Rights Act of 1866 provides that "all citizens of the United

States shall have the same right, in every State and Territory, as is enjoyed

510. Until January 1974, the unit had not filed these civil rights complaints
separately from their other complaints, The unit did not trace patterns

of discrimination which called for affirmative action in any insured banks,
individually or as a whole, This Commission was informed that as of

January 14, 1974, the civil rights complaints would be filed separately, 0'Nell
interview, supranote 450. TIn October 1974, this Commission was informed that:

The Consumer Affairs Unit has separated the complaints
received by it from other correspondence into a single
file. However, even under the old filing method the
Consumer Affairs Unit had ready access to specific
complaints received by it and also knew both the number
and content of the civil rights complaints. Wedel letter,
supra note 397,
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by white citizens thereof to inherit? purchase, lease, sell, hold, and
convey real and personal property."511 It is in the interest
of FDIC to determine whether or not the alleged illegal action occurred,
and the Federal Deposit Insurance Act, which created the Corporation,
provides that drastic measures512 are available to it if a bank engages
in "an unsafe or unsound practice.” If such complaints as this are
generally left uninvestigated,then it is impossible for FDIC to judge
whether banks are engaging in the unsound practice of failing to make
loans to persons solely on the basis of race. Moreover, FDIC should
have informed the complainant of the right to bring a private suit, rather
than merely indicating that it could be of no assistance.513

A second complaint which demonstrates the laxity of the Corporation
in arresting discriminatory practices is that of a couple from Columbus,
Ohio, dated April 23, 1973, which alleged racial discrimination in
home finance. A copy of the couple's complaint was forwarded to the

unit by the Housing Opportunity Center of Metropolitan Columbus which

expressed the opinion that the loan was being denied because it was for a home in

511. 42 ©U.S.C. 8 1982 (1971), Although the language of this act was available
for many decades, it was not applied for the fullest protection of the rights
of minorities until Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968). FDIC
does not concur in this Commission's conclusion that the decision in Jomnes

v. Mayer may have applicability to this situation. Wedel letter, supra

note 397.

512. FDIC sanctions are discussed further in Section VI.

513. 1In contrast to the actions taken by FDIG in this case, HUD staff are
instructed to inform complainants of thelr right to sue in Federal district

court and of organizations which may assist them in this effort. HUD,
Title VIII Field Operations Handbook (1971). FDIC stated:

...as a matter of practice, the Corporation frequently
advises persons who complain to it of various problems
encountered with insured banks or banks under its direct
supervision that they seek the advice of private counsel,
assuming that the Corporation has no jurisdiction in the
area. However, in this particular case, we would have
deemed such advice inadvisable since the complainant's
right of action was questionable....Wedel letter, supra
note 397, '

D
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an area in which no other minorities lived. The complaint which the center
forwarded did not include the name of the bank which had allegedly denied
the loan. The executive director of the center stated that he had directed
the couple to write to the central office of FDIC in order to provide them
with the name of the bank. No letter to FDIC was forthcoming, so the name
of the bank which had allegedly discriminated remained unknown to FDIC.

The subject was, therefore, dropped. No followup attempt was made by FDIC

to contact the couple even though the center had forwarded their address

514
to FDIC.

514, FDIC stated that "The complainant specifically requested that no action
be taken while the individuals were in the process of obtaining a loan,"

Wedel letter, supra note 397.

FDIC's failure to conduct an investigation was repeated in another case,
in which the complainant alleged discrimination by one of two banks in
Henryetta, Oklahoma, without specifying the name of the bank. The FDIC
has supervisional authority over only one of the two banks, and hence
wrote the complainant to inquire the name of the bank involved. The
complainant did mot respond to this inquiry so the case was dropped.
Since an investigation of this complaint would have involved the review
of only one bank, it would have been appropriate for FDIC to review this
bank to determine whether or not its practices were generally discrimina=-

tory.
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A third complaint was an anonymous one dated October 6, 1972, against a
bank in Florida which is under the jurisdiction of FDIC., The complaint was
a brief, general allegation that the bank makes no loans to blacks. FDIC
made no investigation of this complaint but merely stated that an
investigation of the allegation was scheduled to take place during the next

515
annual examination of the bank.

515. O'Nell interview, supra note 450. It is uncertain when the annual
examination was scheduled, since the different regional offices conduct
examinations at different times and the date of the last examination in this
bank's particular region was not available. Id. In October 1974, FDIC wrote to
this Commission:

While we appreciate your view that the Corporation should
take an active stance in following up complaints, given
the demands placed om our examination staff, we feel that
it is not unreasonable to require that a complaint be
sufficiently specific to provide us with a basis on which
to proceed. Notwithstanding the wvagueness of [this] com-
plaint, it was investigated at a regular examination in

late 1972 and no evidence of racial discrimination in real
estate lending was discovered. Wedel letter, supra note 397,
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Another complaint was received by FDIC from a white owner of a mobile
home park who alleged that a bank had refused to make loans to blacks for
purchasg?% his mobile homes although that bank was making such loans to
whites. The complainant supplied names of persons who had allegedly been
discriminated against, and these persons were interviewed by the examiner and
asked to supply proof of the discrimination. The examiper reported that they
were unable to do so. On the basis of these interviews and the examiner's
observation that blacks were in the lobby of the bank, the examiper concluded
that no discrimination had taken place?17

While FDIC files did not indicate what the examiner would have regarded as
proof of discrimination, it would appear that he or she should have assumed
some responsibility for determining whether the bank had refused to make
loans to applicants because of thelr race. In fact, FDIC did not review

the bank's files to determine whether or not the bank ever received and
Teferred applications from the minorities named in the complaint or if it had

made any loans for mobile homes.

C. Federal Home L.oan Bank Board

It is FHLBB's policy to investigate any complaint of lending
discrimination by one of its member institutions if the complaint was not

initially sent to HUD or the Department of Justice. Although the FHLBB

516. The complainant argued that these refusals were hindering him in paying
off a loan he owed to the same bank.

k 517. FDIC stated, "We understand that the FBI also investigated this matter
. and arrived at the same conclusion."” Wedel letter, supra note 397,

\One other complaint of racial discrimination in mortgage financing was
lodged on December 30, 1969, with HUD. HUD requested FDIC's assistance in its
investigation. An FDIC examiner, in conjunction with a HUD investigator, concluded
that there was no racial discrimination. Since incomplete data were contained
in FDIC's files about the complaint, it was impossible to assess whether the
examiner's decision to close the subject was justifiable.

|

)
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has offered assistance to HUD in handling complaints which have initially
been lodged with HUD, FHLBB and HUD do not yet exchange information on
complaints on a regular basis.

The Federal Home Loan Bank Board has had no standard procedures for
handling civil rights complaints or any other complaints which it might
receive.S;Sntil recently, all complaints initially received in the central
office were handled by one of three offices: the Office of Housing and
Urban Affairs, the Office of Examination and Supervision, or the Office of
the General Counsel, 1In October 1974, the Board's internal procedures
were clarified to provide that all discrimination inquiries or complaints
should be referred initially to the Office of Housing and Urban Affairs.
A specificcomplaint against a named institution is then forwarded to the
Office of Examination and Supervision and is then generally sent to the
supervisory agent519 at the Federal Home Loan Banksgg the region of the
institution against which the complaint was filed. The supervisory agent
communicates with the institution to determinme if it cam justify i%zl
actions orn, if not, whether it is willing to take corrective action,

Sometimes the complainant is also contacted. For example, the
complainant is required to provide the name of the institution
the complaint concerns if she or he has not already done so. However,

there are no established guidelines as to when contacting a complainant is

518, The bulk of complaints received by FHLBB involve allegations of illegal
actions in such matters as setting interest rates or terms for repayment.

519, A supervisory agent is an officer of one of the 12 Féderal Home I.oan Banks
who is designated by the Board to act on behalf of the Board and the FSLIC for
the purpose of handling problems which arise in the enforcement of regulations.

520, The supervisory agent would take this step for any complaint, whether
or not it involved discrimination,

521. Platt letter, supra note 4l12.

o

f
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522
necessary.

If the supervisory agent does not receive what she or he considers
a satisfactory justification for an institution's behavior, or if the
institution does not voluntarily achieve compliance, an examiner is sent
in to wmake an investigation, The examiner in turn makes a report to the
chief examiner in the regional office. The report is sent to Washington
where a decision on the complaint's status is made.

Most complaints, however, are settled in the field without ever having
been brought to the attention of the central office. The examiners are often
not accountable to anyone for the judgments they make on complaints. Thus,
there is no consistent overseeing of complaints to ensure that the5 2s?’ame
standards of evaluation are being applied by individual examiners.

While FHLBB has not found that the absence of more uniform procedures
for handling its complaints creates a problem, this system is inadequate
for dealing with civil rights complaints. Few examiners have the expertise
to handle fair housing complaints, as is shown by the disposition of the

few fair housing complaints FHLBB has received.

522. This contrasts sharply with procedures outlined for HUD staff in HUD's
Title VIIT Field Q%eratiOns Handbook of March 1971. The Handbook instructs
that both the complainant and the respondent be personally interviewed.
This applies to complaints made by telephone, in writing, or in person and
to, complaints received by an investigator in the field, The investigator

\ isiinstructed to obtain further information from the complainant if that

y provided by the respondent does not substantiate that provided in the complaint
% or in the initial interview with the complainant.

523, Examiners must file reports on all discrimination complaints
investigated by them. The appropriate chief examiner, supervisory

agent, and regional director of the Office of Examination and
\Supervision review the findings of fact and conclusions of each such

report. Platt letter, supra note 412,
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Five discrimination complaints were brought to the attention of
524

the FHLBB's central office between July 1972 and January 1974. One
complaint, alleging racial and sex discrimination, was from a black woman

in Arkansas who received a loan for well under the amount for which she
525
had applied. The association maintained that the house was in an area

which was old and deteriorating and that the loan finally made was well
526

over the value of the homes in the area.

524, These complaints, however, cannot be accepted as the total number of
complaints against FHLBB-supervised institutions, since complaints received

by the FHLB's ar by FHLBB's regional offices would not necessarily be brought
to the attention of the central offices,

525, The association made the woman a loan for $22,000 rather than $30,000.
526, The records did not indicate whether or not the home was in a black

neighborhood. The association maintains that the value of the houses in
the area ranged from $6,000 to $20,000.
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The director of the regional FHLB asked the chief examiner to

make an I1nvestigation. In the course of that investigation, the

manager of the association informed the examiner that 20 to 25

peecent of all loans made by the association were to blacks

and that 60 percent of all home improvement loans were to blacks.
Although this information should not be taken as the only determinant of
the merits of the complaint in question, the examiner concluded solely on

the basis of the manager's statements that no discrimination had taken
527

place.
A complaint dated June 12, 1972, was sent to FHLBB by three
Congressmen. The central office sent the complaint to the

supervisory agent in the region. The complainant, who was white,
2

had applied for and been denied a mortgage loan of $30,000,

527. Moreover, the examiner never sought verification of any of the
association's statements, including those about the value of the
house or other homes in the neighborhood. This complaint demon-
strates the need for racial-ethnic and property location data
collection so that examiners will be able to rely on records for

assessing loan-making policies rather than depend on estimates by
bank personnel.

528, The loan was requested for 90 percent of the purchase price of
the house.
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The complainant alleged that the savings and loan official had said that
the reason for the denial was that another home in the subdivision had
been sold to a black, and thus the value of the subdivision would be
declining. The savings and loan official denied having made the state=-
ment and stated that the reason for denying the loan was that the house

had a substandard frame and was generally of inferior construction.

FHIBB staff decided that there was no way to substantiate either
of the two statements and, therefore, took no action. Although there was
clearly no way to verify either the complainant’s or the bank official's
statement, there are a number of things FHLBB could have done to determine
whether the denial of the loan was justified. For instance, the examiner
could have determined if other loans were being made by thgzzfsociation
in the neighborhood, whether they were to whites or blacks, and what
kind of terms the loans were being made on and on what type of property.

The examiner could also have attempted to discover whether

similar loans had been made prior to the black family's moving into

529, In the absence of racial and ethnic data, this information might be
obtained by interviewing local minority interest groups and residents and
purchasers of subdivision homes.
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530
the nmeighborhood if, in fact, this had taken place,.

Another complaint was from a black male who had applied for a $20,000
construction loan to build a home in North Carolina. The savings and loan
association informed the complainant that before he could file an appli-
cation for the loam, he would have to submit a set of plans and specifi-
cations for the home. Although the complainant did produce a picture and
a floor plan of the house, these were not considered extensive enough.531
The complainant was instructed to submit specifications for the home and a
construction contract with a builder before the application could be filed,
When the complainant provided new plans for his proposed home, he was again

instructed to submit specifications and a contract with the builder,

The complainant never filed a written application and the savings and

530. Another complaint which demonstrates the examiners' dependence nn the
bank personnel's statements rather than objective observations was from
a black who wished to purchase a 30-unit apartment building in a black
neighborhood for $300,000, The complainant asked for and was denied a
$225,000 loan. He stated. that the building was less than 8 years old and
that the purchase price was $60,000 less than the market value. He also
alleged that it would cost $400,000 to replace the -apartment building.
The savings and loan association reported that the building was deterio~
rated, It told the complainant that if he acquired the property and
brought it into good physical condition the association would comsider
making him a loan. The complaint files did not indicate whether the
examiner had looked at thHe building or required an appraiser to do so in
order to concur with bank personnel’s statements regarding deterioration.

531. The association also conducted a credit check on the complainant
which they found troubling., The complainant answered that the
problems which showed up in the credit check were caused by his

son rather than himself. Accordingly, the association wrote to

the complainant and reportedly informed him how he could

straighten out his credit report.
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loan association cited the complainant's failure to do so
532
as the primary reason for not making the loan. It appears,

however, that the association had come up with so many con=
ditions pending the acceptance of a written application that the

complainant may well have given up hope of obtaining the loan from
533
the particular association.

532. The FHLBB wrote back to the complainant, restating the loan
association's reasons for denial of the loan and inviting a response,
The complainant never wrote back to FHLEB.

533. The complainant may have believed that he could not enter into a
construction contract until the savings and loan association had given
him a promise of financing. According to Federal Home Loan Bank Board
officials, a promise of financing from the association would not be a
requirement for signing a construction contract, as one of the pro-
visions of the contract could provide that the contract is subject to the
buyer's obtaining adequate financing.
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In addition to the complaints of discrimination FHLBB received
534
during f£iscal year 1973, it received a number of complaints

alleging omission of a nondiscrimination statement in advertising.

535
FHLBB officlals, too, had noted such omissions. FHLBB could not
536
state the number of such violations which were uncovered. According to
537

FHLBB, appropriate corrections were made in each instance.

534. A complaint which was received by the FHLBB from HUD in January
1973, but which was not covered by Title VIII of the Civil Rights

Act of 1968, demonstrates initiative by the FHLBB in undertaking an
investigation. The complainant wished to receive refinancing for a

loan on a small shopping center he owned in a black community in
California. He had attempted to get financing through his broker

from nine savings and loan associations and some mortgage companies

and commercial banks. The complainant alleged that although he was
denied the loan, owners of shopping centers in nonblack neighborhoods
had received such loans. Although the loan being sought did not involve
financing a dwelling, the FHLBB ordered an investigation of the
situation, arguing that the denial of the loan could constitute a
violation of the Civil Rights Act of 1866. Therefore, an examiner was
sent in and instructed to interview both the complainant and his

broker. It was deemed impractical to interview representatives from

all nine savings and loan institutions. From that point onward, FHLBB's
handling of the complaint was deficient. Through conversations with

the broker, the examiner concluded that all of the broker's inquiries
for loans had been conducted over the telephone. The broker stated

that most of the replies indicated that the associations were mot

making commercial loans or were not making loans in that "particular area.”
Further discussion with the broker disclosed that he had not made further

attempts to acquire a loan and that an appraiser had not been called in

to estimate the value of the property. The examiner comcluded that
because there was a lack of persistence in acquiring the loan, further
action was not warranted. This raises the question of how many times

and in what manner a discriminatory denial of a loan would have to be made
before it would be considered a violation of law by the FHLBB

examiners. Although discriminatory action by banks was also alleged to
have taken place, FHLBB did not forward the letter to any of the other
regulatory agencies.,

535. During that year, several FHLBB officials frequently reviewed newspapers
looking for mortgage finance advertisements by savings and loan associationms.

536. Interview with Robert Warwick, Deputy Director, Office of Housing and
Urban Affairs, and Francis Passarelli, Assistant Deputy Director, Office

of Examination and Supervision, Apr. &4, 1974.

537. Id.
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VI . Sanctions

All four Federal financial regulatory agencies prefer to use
informal methods to bring about gompliance with laws and regulations
to which their regulatees are subject. For example, FHLBB regional
offices send letter5538to errant institutions and to the Board's central
office if unsound patterns are discovered by exam&ners. Similarly,
the Federal Reserve System uses what it calls "moral suasion'--for
example, writing letters to urge banks to correct unsatisfactory con=
ditions or practices and holding meetings with the bank's management.
If necessary, the FRS will contact the appropriate regional Reserve
Bank to uirge it to put pressure on the bank in question. According
to FRS, this method usually proves successful.539

If voluntary efforts fail, the agencies may invoke more drastic

measures such as cease and desist orders, termination of a charter or

insurance, removal of directors or officers, or suspension from the use

538. These letters are referred to by FHLBB as "comment letters,"

539. Ryan interview, supra note 436.
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540
of credit facilities, but these stringent methods are rarely used. TFor

541
example, the Federal Home Loan Bank Board has nmever terminated a charter.

Since no fair housing violations have been uncovered by any of the

540, For example, the National Housing Act provides the FSLIC with the
authority to issue cease and desist orders to. FSLIC-insured institutions,

and the FHLBB has similar cease and desist authority with respect to Federal
savings and loan associations under section 5(d) of the Home Owner's

Loan Act of 1933. Section 5(d) also empowers the FHLBB to appoint a
conservator or receiver for a Federal savings and loan association upon the
ground, among other things, of willful violation of a cease and desist order
which has become £inal. The FDIC is authorized by Section 8(a) of the
Federal Deposit Insurance Act to terminate the deposit insurance of insured
banks which are in violation of applicable laws, The Financial Institution

Advisory Act of 1966 (12 U,S,C, § 1464(d) (1970)) empowers the Federal Reserve
System to issue cease and desist orders.

541, Warwick and Passarelli interview, supra note 536. In 1972 the Federal
Deposit Insurance Corporation issued cease and desist orders to 10 banks.

As of December 31 of that year the cease and desist orders outstanding
ndmbered 13. Cease and desist orders were discontinued against two banks.
Formal written agreements outstanding December 31, 1972, numbered three. During
that same year, five new termination of deposit insurance proceedings were ini-
tiated. Action was discontinued against one bank when it took the necessary
corrective action. At the end of 1972, action against the remaining four banks
awaited either the completion of the corrective period and subsequent re-
examination, or the analysis of the examination report. Most ofnthese
proceedings were initiated against banks which had engaged in risky

financial transactions.
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regulatory ageﬂéies, these sanctions have never been used against
542
regulated institutions which fail to comply with Title VIII.

542, The Federal Home Loan Bank Board's regulation has been criticized
by the Center for National Policy Review for its lack of emphasis on
providing for the use of the sanction of termination of a member insti=
tution's charter as a penalty for violation of the 3oard's fair housing
regulation, According to FHLBB officials, these cease and desist orders
can also be used as sanctions against associations in violation of
Title VIII of the Civil Rights Act of 1968, although the Board's regu-
lations concerning Title VIII fail to mention the use of available
sanctions., Telephone interview with Rebecca Laird, Attorney, Office of
General Counsel, Federal Home Loan Bank Board, Mar. 8, 1974. Imn a recent
letter to this Commission FHLBB wrote that it;

does not repeat the sanctions available to it

to enforce its regulations in each separate
regulation, because the same sanctions are avail-
able for enforcing all of its regulations. Platt
letter, supra note 412,
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VII. Social Action Programs

A, The Federal Home Loan Bank Board

During calendar year 1972, the Board began assisting savings and
loan associations in several cities543 to establish neighborhood housing
service agencies. This effort is modeled after the Neighborhood Housing
Service (NHS) program begun in Pittsburgh, Pennsylvania, in 1968. The
Pittsburgh program was designed to arrest the decline of urban neighbor-

hoods which were in basically good condition but which showed signs of

deterioration. It is not a program to rehabilitate hardcore ghettos.
Three groups are involved in the program: (1) financial institu-

tions, principally savings and loan associations; (2) community

residents of the particular neighborhood; and (3) the local government.

The FHLBB's role is primarily to help set up the plan rather than to

see that it is implemented. FHLBB reports that it uses its position

to convené Jenders and to encourage their participation in a program which

makes loans in areas which are not usually considered to qualify by ordinary

544
standards.

543, Programs have been initiated in Oakland, Cal., Cincinnati, Ohio,
Dallas, Tex., and Washington, D.C. They have been planned for Plain-
field, N.J., Boston, Mass., and Jamaica, N.Y. Telephone interview with

Elizabeth Burmett, Support Staff, Office of Housing and Urban Affairs,
FHLBB, Apr. 26, 1974.

544. Warwick interview, suéra note 4538,
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In order that this program not be misconstrued as redlining
by various community groups, the FHLBB has urged savings and loan
institutions under its regulation to keep up their usual loan-making
level in other areas as well, rather than let their participation in
the program serve as their sole effort to lend in a declining area.

They are told to "supplement" usual loan-making by the program rather
545
than "supplant" it.

In addition to participating in the NHS program, the FHLBB has
implemented a program of assistance to minority—owned or minority-
controlled savings and loan associations. The Board offers on-the-job

training and technical assistance for employees of these associatioms.

545. Id. TUnder the NHS program, a homeowner who is interested in re-
Habilitating her or his home receives an analysis of the need of rehabiliation
and financing. Those homeowners whom the NHS staff feel would qualify for

a conventional or FHA loan are referred to a participating financial institu-
tion. Those who do not qualify are considered by the NHS loan committee,
which is controlled by community persons but which also has lender repre-
sentation, for loans from thehigh-risk revolving loan fund, which is
financed by large private donors. The repayment terms are designed to f£it
the borrower's ability to pay, including extending the term of the loan,
reducing its interest rate, or dropping the interest rate to zero. The
program does not preclude new buying in the particular neighborhood.

However, loans made to new home buyers are ordinarily set at standards
involving the usual level of risk. The number of default experiences

the program had encountered were reported to be encouragingly low. Id.
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B, Federal Reserve System

Although the Systemhas no social action program of its own, it
realizes that it is important that its bank examiners do not inhibit
banks £rom making 1oanS'Whgféare substandard in quality under their
own social action programs. Therefore, it makes exception to its
financial soundness requirement and endorses the extension of credit
for the purpose of providing funds to minority-owned or small
businesses, the financing of low-income housing, and the funding of
enterprises whose objectives and purposes are of a civic or community
nature. It has urged its examiners to report separately all marginal
loans under a particular bank's social action program. The examiners
were informed of the Federal Reserve Board's view that a bank which has
a stated policy of making social action loans should not have that pro-
gram criticized if its overall financial condition permits the taking

of higher than normal level risk.

546. The FRS does not collect information on which State member banks have

such programs. Télephone interview with John E. Ryan, Supervisory Bank
Examiner, FRS, Apr. 26, 1974.



212

C. Federal Deposit Insurance Corporation

On August 11, 1972, FDIC put into effect the Leeway Investment
Program, which was designed to encourage banks under the Corporation's
supervision to invest in organizations engaged in socially-oriented
programs. To be eligible for support under the Leeway Investment
Program, an organization must have socially desirable goals which are
community oriented. For example, an organization engaged in minority
business enterprises or in financing low-income housing might be assisted
under the program. FDIC permits the institutions it supervises to take
greater than normal investment risks in their assistance to such organiza-
tions.

Q. 1Y

The Corporation does net have any statistics available as to how many

banks are making this kind of investment. It also does not have any

information on the type of investments being made or their results, Thus,

it has no mechanism to evaluate the Leeway Program.
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D, Office of the Comptroller of the Currency

COC is the only Federal financial regulatory agency which,

by law, is instructed to allow national banks to invest in

community funds or such charitable or philanthropic organizations

547
as are judged to be in the bank's interest. COC has issued Interpretive

rulings on this law which prescribe that the following conditions must be
met for making such investments: (a) the project must be of a predominantly
civic, community, or public nature and not merely private or entrepreneuria1;548
and (b) the bank's investment in any one project does not exceed 2 percent
of its capital and surplus and its aggregate investment in any one project
does not exceed 5 percent of its capital and surplus.

The rulings also state that such investments maysfg charged off
on taxes as a contribution if they are not paid back. If the bank
wishes to require repayment and thereby carry the investment as an

asset, the examiners are instructed to treat it as permissible even

though it may be a high-risk loan.

547. 12 U.S.C. § 24 (1970).

548. Thus, an organization engaged in producing low=income housing
might qualify,

549, Department of the Treasury, Office of the Comptroller of the
Currency, Comptroller's Manual. for National Banks,.Interpretive Rulings,
87.7480 "Investments in Community Development Projects' 3-33 (undated).
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VIII. OQrganization and Staffing

In order for the Federal fimancial regulatory agencies to have an
adequate fair housing program, each agency would need a full-time fair
‘housing director assisted by at least two professionals., This staff would
write guidelines for regulated institutions, develop a fair housing manual and
training program for examiners, review selected examination reports with respect
to fair housing, participate in the examination of selected banks and savings
and loan associations, and review complaint investigations made by their

550
agencies, including their regional offices. They would also review a

sample of affirmative fair housing programs maintained by the regulated

S31

institutions. Moreover, for the regulatory agencies to operate successful
fair housing units, the directors would need a policymaking role within the

respective agencies. It is thus imperative that the director report directly

to the agency head and have rank equal to the gemeral counsel.

550, In the case of the Federal Home Loan Bank Board and the Federal Reserve
System, this staff would also review on a sample basis any complaints received
by the Federal Home Loan Banks and the Federal Reserve Banks, respectively.

551, While no requirement currently exists for regulated institutions to have
affirmative fair housing programs, there is a gredt need for such programs.

See pp. 150=151 supra.
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Tn addition, certain examiners should be assigned permanent fair housing

responsibilities. These examiners would assist in the fair housing

training and supervision ©f other examiners, so that, as a rule,a review
of the fair housing polieies and practices of each regulated institution
552

could continue to be incorporated in the regular examination. None of

the regulatory agencies, however, has an adequate fair housing program.

552, In the case of small banks, however, when a fair housing review
might add proportionately more time to the time necessary for bank
examination, the special fair housing examiners might make the fair

housing reviews themselves.
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A, Federal Home Loan Bank Board

The Board's civil rights efforts are carried out jointly by the

Director of the Office of Housing and Urban Affairs (QOHUA), the staff

of the Office of Housing and Urban Affairs, the Legislation Division of

the Office of the General Counsel, and the Office of Examination and
Supervision. The Director of Housing and Urban Affairs, who is also
Director of FSLIC, spends approximately 25 percent of his time on civil
rights matters. The Deputy Director of OHUA, who is primarily im charge
of civil rig?;; matters in that cffice, spends 75 percent of his time in
this regard. In addition, all savings and loan examiners also have
fair housing responsibilities in that they are expected to administer

the fair housing questionnaire in conjunction with their savings and loan

examinations,

553, The dutlies of the Deputy Director include designing and refining FHLBB's
policy positions, asse881ng the feasibility of collecting racial and ethnic
data, working on the Board's nondiscrimination guidelines to clarify its
regulations in this area, corresponding with complainants, analyzing pro-
blems of discrimination in both lending and employment and more specific
issues such as redlining, designing programs to assist minority savings

and loan associations, and working in conjunction with the Office of General
Counsel in developing legal positions. Warwick interview, supra note 438.
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B. Federal Reserve System

The Program Director for Bamking Structure is the official responsible
for overall implementation of Federal Reserve System policy under Title
VIII of the Civil Rights Act of 1968. Falr housing, however, is but one
of this person's major duties. The Program Director for Banking Structure
also holds the position of Deputy Director554of the Division of Supervision

and Regulation.
Due to this official's busy schedule, many fair housing responsibilities

have been unofficially delegated to one of the staff members in the Division
of Supervision and Regulation. This person estimates that he spends 15 to 20
percent of his time fulfilling his fair housing role. His duties in this area
include teaching in the examiner training school, attending meetings with
persons secking information on the Board's fair housing program,555 responding
to letters from interested organizations, drafting poster requirements

for fair lending, and, primarily, working on possible improvements of the

Board's fair housing program, which includes obtaining advice from members of

556
FRS staff.

554. As Deputy Director, this person has responsibility for such matters as
oversight of bank examinations and supervision of foreign banking activities.

555. The primary responsibility of the Program Director is the approval of
applications from banks for changes in their structure, such as mergers

between banks or the opening and closing of branch offices.

556. Ryan interview, supra note 436,
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In addition, all examiners are responsible for including the fair
housing questionnaire in their bank examinations. A staff attorney
in the Board's Office of General Counsel is primarily responsible for

providing the legal advice concerning all the Board's proposals to

further fair housing objectives.

¢. Federal Deposit Insurance Corporation

FDIC regional offices and the Office of Bank Supervision carry out
such civil rights responsibilities as the agency presently acknowledge3557
There are no specific fair housing assignments in any of these offices.
Fair housing assignments are made on an ad hoc basis by the Director of
the Office of Bank Supervision or by regional directors. Assistance on

legal issues such as is needed in drafting fair housing requirements is

also ad hoc and is provided by the General Counsel.

D. Office of the Comptroller of the Currency

There are no specific fair housing assignments at COC. Complaints
regarding fair housing violations would be handled by the Office of
Chief Counsel in the same fashlon as any other complaint. The Deputy
Chief Counsel estimates that he spends about 10 percent of his time,

and that COC as a whole averages about one full-time person, on fair

housing duties. Most of that time has been devoted to drafting fair
558

housing requirements.

557. Murphy telephone interview, supra note 506,

558, FDIC responded:

...given the volume of complaints received by this
Corporation, at this time we find the staffing devoted
to civil rights compliance efforts to be adequate. It
may well be, however, that expanded staff will be indi=~
cated for this purpose in the future. Wedel letter,

supra note 397.




Chapter 3

Veterans Administration (yA)

I. Program and Civil Rights Responsibilities

The Loan Guaranty Service (IGS) in the Department of Veterans Benefits
administers the programs set up to assist veterans in buying a home, VA
assistance is provided through a guaranty or insurance of the veteran's mort-
gagesl59 or in rural areas where mortgage funds are unawallable, through a direct
loan programf60 The VA program is designed not only to assist the veteran in
becoming a homeawnerf6lbut to assure that he or she remains one. The VA
frequently counsels veterans on the management of their home payments. Further,
in the event that a lender moves to foreclose on a veteran's loan, it is not
unusual for the VA to intervene and persuade the lender to delay foreclosure.

In carrying out its function to provide housing assistance to veterans, VA

engenders benefits for builders, developers, individual home sellers, appraisers,

559, Since its inception in 1944 through June 1974, the VA guaranteed 8,817,238
loans totaling approximately $106.4 billion. The number of loan applications
received per month varied from region to region., For example, in fiscal year 1974
the Los Angeles, Cal., region received on the average 3,500 applications monthly;
San Francisco, Cal. -~ 1,800; Waco, Tex. - 1,200; Boston, Mass., - 400; Chicago,
I1l. - 700; and New Orleans, La. - 500. Attachment to letter from Odell W.
Vaughn, Chief Benefits Director, Vetérans Administration, to John A. Buggs, Staff
Director, U.S., Commission on Civil Rights, Oct. 24, 1974.

560. Direct loans comprise a very small part of the VA's overall loan program.
From 1950 through June 1974, approximately 320,000 direct loans were made. For
example, the Waco, Texas, VA regional office makes 8 to 10 such loans monthly;
the New Orleans, Louisiana, office makes two to three, California and Nevada have
not had the direct loan program since 1969 because of the availability of private
lender financing in those States. Id.

561. VA guaranteed loans can be guaranteed for up to 60 percent of the loan amount
or $12,500, whichever is the lesser. Seventy-three percent of all loans guaran-
teed in fiscal year 1974 were for 100 percent of the loan amount, i.e., no down-
payment. Legislation pending in Congress as of October 1974 would increase
maximum guaranty to either $15,000 or $17,500. Id.

219
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562

and management and sales real estate brokers, Builders and developers may
563

apply for VA subdivision feasibility letters, which can then be used in

obtaining construction financing, In addition, builders and individual
sellers may obtain a VA appraisal at a set fee to determine the maximum loan
amount that VA will guarantee, an amount VA considers to be the current market
value of their houses?6451nce the Loan Guaranty Service is also responsible
for handling the sale of properties acquired by the VA through f°re°1§§§re
proceedingsf65 it offers this business to private real estate brokers
who manage the properties and sell them on the open market,

The VA is charged by law and Executive order567to administer its housing

programs for veterans without discrimination on the basis of race, color,

562. The VA deals with approximately 3,000 management brokers, 45,000 sales
brokers, and 5,000 fee appraisers annually,

563, Issuance of a subdivision feasibility letter by the VA means that the VA has
determined that there is a need for such housing and that construction plans are
feasible, In its review, VA examines such matters as the existence of water and
sewer facilities, The number of applications made each month for feasibility
letters varies from region to region, For example, the Los Angeles Loan Guaranty
Office receives an average of 15 applications per month.

564. VA appoints a roster of qualified appraisers and regional loan guaranty offices

designate an approved appraiser to make each appraisal for a set fee, Appraisers
are paid by the person requesting the appraisal., Vaughn letter, supra note 559.

565. The VA acquired 17,221 properties in fiscal year 1973.

566. VA utilizes the services of real estate brokers on a fee basis to manage VA-
acquired properties and identify and oversee necessary repairs. Such management
brokers are paid a monthly fee of $10 per assigned property. The acquired
properties are offered for sale on the open market. All real estate brokers in
the area have an opportunity to show and sell the properties. The real estate
broker who submits the purchase offer accepted by VA for a property receives a

5 percent commission. Vaughn letter, supra note 559.

567. Title VIII of the Civil Rights Act of 1968 requires the VA to administer its
programs and activities affirmatively to further fair housing. Executive Order
11063, issued in 1962, requires the VA to "take all action necessary and appro-
priate to prevent discrimination because of race, color, creed, or national

origin," in the sale of housing assisted or guaranteed through its programs.

-
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568
creed, or national origin, In addition, it is respomnsible for

assuring that minority veterans are given an equal opportunity to
purchase homes with VA assistance and that all parties concerned with
VA housing programs--builders, developers, home sellers, appraisers,
and brokers--deal with minority buyers on a nondiscriminatory basis.

Sex Discrimination

The VA stated that it did not, and had not in the past, made a

distinction between male and female veterans in its legislation and
569

regulations relating to its housing program. The VA maintained that in

568. In August 1974, Title VIII of the Civil Rights Act was amended to include
the prohibition of discrimination based on sex,

569. Interview with Edward A. Echols, Director, Loan Guaranty Service, and
Eleanor Harmon, Leon Cox, and Bruce Smith of hi -
tion, June 20, 1973. Where the use of pronounsshigaggénY§g%£§g§£%im%%?stra
regulations and manuals sometimes use masculine pronouns to include the
feminine gender as well. On April 4, 1974, VA issued a regulation stating
that any VA publication and any communication, within the agency, to
beneficiaries, or to the public, must avoid any appearance of seeming

to preclude benefits for female veterams, dependents, or beneficlaries.

Use of terms such as "his or her" or '""the veteran" was directed to

avoid ground for misconceptions which might arise from the term "his,"
when in fact both sexes are eligible for the benefits under consideration.
39 Fed. Reg. 12248 (Apr. &, 1974). As of the spring of 1974, the Loan
Guaranty Service has been rewriting a portion of its manual (Loan Guaranty
Operations for Regional Offices, Guaranteed and Insured Loan Processing

Procedures, M 26-1) on veteran eligibility in an attempt to implement
this regulation.
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the review of applications from veterans for guaranteed loans the same criteria
are applied to both males and females, It has never, however, measured the
extent to which field stations provide equal treatment of the sexes.

Until July 1973, VA did not require local field stations to include the full

570
amount of the working wife's income when calculating a veteran's capacity to
571 . .
repay a mortgage loan. This practice meant that some field stations ignored

the wife's income altogether, and others used the wife's income only to offset
regular family expenses such as car or credit payments. The result of this
policy was that often veterams, many of whom were minorities, were denied VA
assistance in purchasing a home if they were part of a two-income famlly;72

In July 1973, a Department of Veterans Benefits Circular was issued
requiring VA field statioms to provide for full recognition of the income and

expenses of both veteran «nd spouse in determining the ability to repay a loan

obligation, Not only does this policy aid the minority veteran who is a member

570. VA permits veteran's spouses to share in the ownership of homes purchased with
loans to veterans which have been guaranteed by the VA. VA stated that:

It should be understood that the Loan Guaranty program is for

the benefit of "veterans', not their spouses, parents, etc, The
word "veteran" is defined by law as one who has served a specified
period of time on active duty in the armed forces of the United
States and who was discharged under conditions other than dis-
honorable. 1In recognition of the concept that the family unit is
the basis for our society, VA permitted, by VAR 4307, acquisition
of a portion of the ownership (title) of the home by the spouse

of the veterans. Vaughn letter, supra note 559,

571. From March 1953 until April 1968, VA permitted but did not require a spouse's
income to be taken into account in determining whether the veteran could be eligible
for a loan when the veteran's income by itself was not sufficient, In March 1953
VA provided for consideration of spouses' income but stated that "No hard and fast
rule" could govern such consideration. Each case was to be considered individually
by the reviewing official, Veterans Administration, Techniecal Bulletin 135,

March 1953, cited inVaughn letter, supra note 559, In October 1959 VA included
take-home income of spouses in a checklist for field office use in analyzing the
veteran's ability to repay a mortgage. . Veterans Administration, Form 26-6393,

Oct,. 1959, cited in Vaughn letter, supra note 559, To clarify further VA's policy
with regard to spouses' income, in April 1968 VA "directed that a wife's income

be considered providing her employment was stable and could reasonably be expected
to continue in the foreseeable future," Vaughn letter, supra note 559,

572. Department of Veterans Benmefits Circular 26-73-24; issued by Donald E. Johnson,
Administrator of Veterans Affairs, July 19, 1973.
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573
of a two-income family, but this policy is an especially important step

in prohibiting discrimination on the ground of sex, protecting married female
veterans and wives of veterans. 1If the VA is to assure that its new policy
regarding spouse's income is being carried out, it will be necessary to measure
the number of mortgage loans which were approved on the basis of both the
husband's and wife's income. In this regard, VA has begun to collect the
necessary data., Nonetheless, as of April 1974, there continued to be a lack
of data on spouse income in VA loan programs.574

In any event, the VA needs to extend its policy of nondiscrimination on
the basis of sex to protect all women applying for VA-guaranteed loans or
purchasing VA-acquired property.57§For instance, single women frequently
encounter difficulties in seeking to obtain mortgages; often different stan-
dards are applied to applications of single women than to those of single men,

and cosigners are more often required for single women than for single men.

Also, many banks simply refuse to make loans to women, considering them to be a

573. 'The relationship between racial-ethnic discrimination and sex discrimination
is discussed in Chapter 1, Department of Housing and Urban Development, p.
supra.

574. 1In an April 1974 interview, VA staff reported that as of fall 1973, data
on spouses' income, collected on loan application forms, had been included in'
VA's reporting system. As of April 1974, the VA had only 6 months of data on
spouses' income and stated that it was too early to tell whether field stations
were complying with the new requirement to treat the spouses' income equally.
The Director of the Loan Guaranty Service personally reviewed a sample of the
approved application forms on a regular basis and had not uncovered any instance
in which the spouses' income was not considered. Interview with Edward A.
Echols, Director, Loan Guaranty Service, and Eleanor Harmon, Special Assistant
to the Director, Veterans Administration, Apr. 30, 1974.

575. Females constitute 1.9 percent of the eligible veteran population. Vaughn
letter, supra note 559.
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576 577
poor credit risk, Single female veterans need protection against such

discrimination by lenders.

It 18 too early to assess the extent to which this policy is being
adhered to by the regional offices. Unfortunately, the attitude of the VA
central office is that it is not important to monitor adequately the actions of
the regional offices with regard to sex discrimination. Although there are
limitations to the effective monitoring which could be accomplished, given VA's
present data collection syste§z78 except for the regular evaluatim of approved
loans and of rejected applications, the VA does not have any special means by
which to measure the extent to which field stations provide equal treatment of
the sexes.

The VA's policy prohibiting sex discrimination, while praiseworthy, is
only a beginning. It applies only to VA's field stations. It has not been
imposed by the VA on 3;%;ders, developers, brokers, lenders, or other partici-

pants in VA's programs. Since these participants in VA's programs, rather

than the VA field stations themselves, make the majority of decisions to

576. Refusal by banks to make loans to women is discussed in Chapter 2, The
Federal Financial Regulatory Agencies, Section II B supra.

577. In considering the loan application of an eligible unmarried surviving
spouse of a veteran, the widow or widower is classified by law as a veteran

and as such is treated the same as any veteran. VA reports that if the veteran's
income is determined to be stable, all of it would be taken into account.

Vaughn letter, supra note 559.

578. The VA has no way of knowing about the income and sex of prospective
applicants who are discouraged from making a written loan application by
bank officials or VA personnel.

579. In defense of its position, VA recently stated that:

...until the passage of P.L. 83-383 on August 22, 1974,
there was no Federal prohibition against sex discrimi-
nation in transactions relating to housing, consequently
VA had no statutory mandate nor enforcement authority.

Tt should also be understood that the VA has no authority
to force a seller to sell a property to a particular
veteran, nor a lender to make a loan to a particular
veteran. Vaughn letter, supra note 559.




225

580
issue loans, this policy probably will not have a far-reacning effect on

the elimination of sex discrimination in VA programs.

II, Organization and Staffing

The VA central office LGS has a small, but dedicated and diligent,
equal opportunity staff which reports directly to the Director of the
Loan Guaranty Service. (See organization chart on page 227.) This staff
has responsibility for formulating equal opportumity policys.81 It has
recently been increased from two to four full-time professional employees
but continues to lack a full-time director with sufficient authority to
ensure execution of VA housing proceduress.82

Responsibility for implementing equal opportunity policy lies with the

regular program staff in the Loan Guaranty Divisions of the 50 VA regional

580. Tor example, VA has set no requirements or prohibitions on sex discrimi-
nation when builders and developers with VA subdivision approval market and
finance properties themselves. In the same sense, if a lender does not
determine that a potential borrower is creditworthy, the loan application
most likely will never reach the VA for approval or disapproval.

581l. The areas in which the equal opportunity staff is currently working
are: minority entrepreneurship opportunities and counseling programs;

racial and ethnic data collection, tabulation, and correlation; and compila-
tion of minority media directories. In addition, the staff has developed

a summary of State fair housing laws for use by the field offices.

582, The Director of 1GS has overall responsibility for execution of

the VA's fair housing program, but because the primary function of this
position is the general administration of VA housing programs, the
Director continues to devote no more than 10 percent of his time to equal
opportunity duties. The Director is responsible for the supervision of

the program divisions in the Loan Guaranty Service, as shown in the organi-

zation chart on page 227 infra.




226

583

offices, also referred to as field stations. The location of these
584
divisions is shown on the map on page 228. They administer the loan

guaranty and direct loan programs and handle the sale of properties
repossessed by the VA through mortgage foreclosure.

Each regional Loan Guaranty Division is headed by a Loan Guaranty
585
Officer (1.G0) who is responsible to the Regional Director for the

day-to-day activities of the office, including fair housing. As of

April 1974, however, there were mo full- or even part-time equal opportunity
586

staff in any of these field statioms.

583, VA field stations are any VA installation located outside the
central office. They include regional offices, hospitals, outpatient

clinics, and insurance centers.

584. The Commission's staff visited Toan Guaranty Offices in Waco, Tex.;
Los Angeles and San Framcisco, (Cal.; Denver, Colo.; Boston, Mass.;
New Orleans, La.; and Chicago, I1l.

585. 1In addition, the Chief Attorney and the heads of the Adjudication
Division, the Veterans Assistance Division, the Administrative Division,
and the Finance and Data Processing Division all report to the Directors
of VA regional offices.

586. Echols and Harmom interview, supra note 574,
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TheiVA central office claims that there are many positions in the
field stations which have significant equal opportunity componenti?7
This assertion, however, is overstated. In fact, the fileld staff
do not appear to feel a unique responsibility for the equal opportunity
stance of the VA. For example, the Office of the VA Administrator con-

ducted a survey in the spring of 1973 of loan guaranty staff and field

directors to determine those duties which could be eliminated without

detriment to the loan guaranty program. It appears that the LGO's responded

that they would recommend reducing the equal housing opportunity reporting
588

requirements, which are among the primcipal equal opportunity duties of

these staff.

Program staff in Washington also have equal opportunity responsibilities.
589
For example, the Quality and Evaluation Division of the Loan Guaranty Service
incorporates a review of each field station's execution of fair housing

responsibilities in the review of that station which is scheduled

every 18 months. It does not, however, conduct reviews devoted

587. Response to the Commission's April 1973 questionnaire /hereinafter
referred to as VA response/ contained in a letter from Donald E. Johnson,
Administrator of Veterans Affairs, Veterans Administration, to Stephen

Horn, Vice Chairman, United States Commission on Civil Rights, June 8, 1973.
These positions include, for example, regional staff responsible for handling
nondiscrimination certifications and for processing discrimination complaints.

588. 1In August 1973, Commission staff asked the Director of the Loan ‘Guaranty
Service for a summary of the recommendations made by the loan guaranty staff
and field directors in this survey. Letter from Jeffrey M. Miller, Director,
Qffice of Federal Civil Rights Evaluation, U.S. Commission on Civil Rights, to
Edward A. Echols, Director, Loan Guaranty Service, Veterans Administration,
Apg. 1, 1973. The Director of the Loan Guaranty Service did not indicate what
recommendations were made but stated that although 15 of the 60 recommendations
were accepted or approved, none of the recommendations accepted had any "sub-
stantive impact on equal housing opportunity." Letter from Edward A. Echols,
Director, Loan Guaranty Service, Veterans Administration, to Jeffrey M. Miller,
Director, Office of Federal Civil Rights Evaluation, U.S. Commission on Civil
Rights, Sept. 7, 1973. 1In describing the identification of nonproductive work
made by this survey, VA later stated that recommendations were made which
"related to the frequency of field station reports on several aspects of our
equal housing opportunity program.'" Vaughn letter, supra note 559.

589, This staff consists of six white male professionals.
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590
exclusively to civil rights operations.

While the VA Loan Guaranty Service depends almost entirely on
program personnel, both in the central office and in the field, to
carry out its equal opportunity responsibilities, as of April 1974

no specific equal opportunity training had ever been given on a formal
591
basis to any of the program staff. This lack of training was clearly

reflected in Commission interviews with VA field station persomnel who

were often unfamiliar with the proper procedures for processing discri-
592
mination complaints, who frequently had no idea how to utilize racial
593
program data, and who generally had designed no plans for monitoring

the equal opportunity requirements.

A further deficiency is that the loan guaranty divisions of the
594
regional offices continue to lack minority staff, who would be sensitive

to the nuances of housing discrimination which they are required to pre-
vent. TFor example, in fiscal year 1973 the Waco Loan Guaranty Office,

with a total staff of 96, employed three persons of Spanish speaking

590. The evaluation staff are not accompanied by a member of the Director's
equal opportunity staff when they make the field office visits. The
evaluation staff does, however, consult with equal opportunity staff re-
garding possible problems which may exist at a field station, but such
consultations are carried out on an ad hoc and informal basis.

591. Echols and Harmon interview, supra note 574.

592. The processing of discrimination complaints is discussed further in
Section III B infra.

593, Raciale~ethnic and sex data collection are discussed further in Section
III C infra.

594. VA staff stated that, as of October 1974, no data had been collected
regarding female staff, as to either the proportion of women in all

grade levels or the numbers of women in upper level positions. Tele=~
phone interview with Bruce Smith, Equal Opportunity Specialist, Loan
Guaranty Service, Veterans Administration, Oct. 1, 1974.
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background, of whom two were professionals, one full-time and one part-time,

595
and two blacks, neither of whom were in professional positiomns. The

New Orleans Loan Guaranty Office, with a total of 50 employees, had only
596

two minority employees, both black, and only one of whom was a professional.
597
The Boston office had 33 employees, only one of whom was a black and was

in a professional position.

595. As of the 1970 census the Waco Standard Metropolitan Statistical Area
(SMSA) had a total population of 147,533, There were 9,900 persons of
Spanish speaking background (6.7 percent) and 23,799 blacks (16.1 percent)
in the SMSA,

596. As of the 1970 census, the New Orleans SMSA had a total population
of 1,045,089 ,including 37,284 persons of Spanish speaking background
(3.6 percent) and 323,776 blacks (31.0 percent).

597. As of the 1970 census, the Boston SMSA had a total population of
2,753,750 ,including 35,063 persons of Spanish speaking background
(1.3 percent) and 127,035 blacks (4.6 percent).
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III, Fair Housing Enforcement Mechanisms

A. Certification

VA's certification requirements are one of its principal tools for
598

ensuring nondiscrimination. Prior to 1972, a certification of non-
599

discrimination was required from builders and developers requesting

subdivision approval and appraisals, from brokers participating in the

VA-acquired property program, from veterans purchasing housing under
600

VA programs, and from purchasers of VA-acquired properties.
In 1972, VA eliminated the certification required of builders prior
to giving appralsals of new housing and substituted a notice informing
the applicant of the nondiscrimination requirements under law and Executive
order. In the same year, VA's certification requirements were extended

to appraisers, who are now required to certify that their estimates of
601
reasonable value have not been influenced by the race, religion, or

national origin of persons residing on the property or in the neighborhood.

598. The other is that of complaint processing. See Section III B infra.

599. A certification is a written promise that the signer will not discriminate
in the sale of housing covered by the certification. Any violation of the
certifications, that is, proof that the signer did indeed discriminate in the
sale of the housing, could result in the Imposition of sanctions by the VA,
including refusal to appraise future properties.

600. Veterans and purchasers of VA-acquired properties are required to certify
that they will not discriminate in the resale of the properties they purchase.

601, The certificate of reasonable value is a formal statement of the value
of a property, based on a VA appralsal report.
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A
All lenders in the loan guaranty program are on continuing notice
via the Lender's Handbook thaty should they discriminate on the basis of
race, color, religion or natiomal origin, they may be suspended from
602
further participation in the VA program. Nonetheless, there exists

603
increasing evidence of discrimination in mortgage financing, and

as of April 1974, the VA still did not require an assurance of nondis-
crimination from the lenders with which it dealsFOA' Unless VA uses
its leverage and refuses to take its business to banks which do not have
affirmative lending procedures, it will continue to be a passive party to
discrimination in mortgage lending.

The most serious deficiency in VA's compliance program is its failure
to monitor the certifications it requires. As of April 1974, the central
office had not compelled such monitoring, and none of the field stations

visited had taken it upon themselves to determine if VA's nondiscrimimation

requirements were being followed.

602. Vaughn letter, supra note 559.

603. See U.S. Commission on Civil Rights, Mortgage Money:.Who Gets It?, A Case
Study in Mortgage Lending Discrimination in Hartford, Connecticut, June

1974, This problem is also discussed by N.A. Searing in "Discriminationm

in Home Finance," 48 Notre Dame Law 1113 (1973), See also: Statement of William
L. Taylor, Director, Center for National Policy Review, Catholic University,
Washington, D.C. on Discrimination in Mortgage Finance before Congressional
Black Caucus Hearings on Government Lawlessness, June 26, 1972; Helena
Richardson, Consultant Report: Discrimination in Housing, Ind., December
1971; Survey on Racial Discrimination in Mortgage Financing of Minority
Real Estate Brokers in the United States, a survey performed by the
National Association of Real Estate Brokers under a contract with the
U.S. Department of Housing and Urban Development, May 1971. Competition

Real Estate and Mor Lendi Hear .
Antitrust and Monopoly of the Senate Comm. on the Judiciary, 924 Cong.,
2d Sess., (hearings held in Boston, Mass., Sept. 13-15, 1971).

604. Echols and Harmon interview, supra note 574.
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The rationale for failure to monitor certification requirements

605
varies from field station to field station. For example, in Chicago,

606 607
Waco, and New Orleans the 1GO's relied on the absence of complaints

608 609
as an indication of compliance. The San Francisco field station

maintained that no ‘monitoring of certifications was done because of the
610
large number of cexrtifications that it received. The Boston  IGO

supported his inaction by the absence of central office requirements.

Nonetheless, the responsibility for administering certification

requirements of necessity entails followup to ensure compliance.

Therefore, the field stations cannot be exonerated for their lack of

611
monitoring by the absence of a Washington directive. As of April

1974, the LGS was planning a demonstration project to monitor the activities

of sellers and brokers in selected locations. LGS staff hope that this

605. Interview with Harry Leth, Loan Guaranty Officer, VA Regional Office,
Chicago, Ill., in Chicago, May 14, 1973.

606. Interview with William Miller, Loan Guaranty Officer, VA Regional
Office, Waco, Tex., in Waco, Jan. 31, 1973.

607. Interview with Paul Griener, Loan Guaranty Officer, VA Regional
Office, New Orleans, La., in New Orleans, Feb. 6, 1973,

608. See note 624 infra, for a discussion concerning the unreliability
of using the absence of complaints as an index of nondiscrimination.

609. 1Interview with Norton W. Beachel, Loan Guaranty Officer, VA Regional
Office, San Francisco, Cal., in San Francisco, March 20, 1973.

610. Interview with J.A. Miller, Loan Guaranty Officer, VA Regional
Office, Boston, Mass., in Boston, Oct. 26, 1973.

611. Such a directive, however,.would be beneficial by indicating that the
central office places great importance on this activity. It could also

be used to standardize the types of reviews which field stations would
conduct.
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demonstration project will be in operation by the end of fiscal

year 1974-6.12 If it is successful, the LGS proposed to install a
monitoring program across the Nation during fiscal year 1975. The
Loan Guaranty Service has received the necessary approval from the
region to install this demonstration project, but it has not received

613
VA approval for the funding.

Joint HUD-VA Nondiscrimination Certificates

In March 1973, in conjunction with the Department of Housing and
614
Urban Development (HUD), broker certifications were expanded from a

simple assurance of nondiscrimination, so that any broker participating

H

in the sale or management of HUD- or VA-owned properties must promise

that neither they nor anyone authorized to act for them will aect in

612. Echols and Harmon interview, supra note 574.

613. Id. As a result, the staff could not provide more details on
where or how the demonstration project will be effected.

614. The VA made the decision to require affirmative marketing by brokers

in conjunction with HUD. The two agencies believe they ought to follow

nearly identical procedures in handling their acquired properties. Also,

since they deal, in many instances, with the same brokers, it would be

most effective if the two agencies adopted the new requirement at the
\\same time.

\
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violation of the fair housing provision of the Civil Rights Act
of 1968 or Executive Order 11063. The brokers must further agree
that their staffs will be instructed in policies of nondiscriminationm,
that the fair housing poster will be prominently displayed and the
equal housing opportunity logotyp6e16 will be used in all
advertising, that minority media will be utilized when advertising the
sale of any properties, and that a nondiseriminatory hiring policy
will be maintained. Finally, the brokers agree that noncompliance
by them or their organizations will be proper basis for barring them
from VA and HUD programs.

VA and HUD sent separate letters to brokers to implement this joint
agreement. On June I, 1973, the VA field stations sent- letters to all
management and sales brokers on their rosters informing the brokers that

they are now required to carry out these affirmative fair housing market-

ing practices for all their listings, including new VA listings. The

615. The new VA fair housing posters, which are printed in both Spanish
and English, are similar to the HUD fair housing posters, and publicize
the prohibitions of Title VIII.

616. The equal housing opportunity logotype is an often.used trademark
symbolizing nondiscriminatory housing practices by the displayer
thereof. It is reproduced in Chapter 1, Department of Housing and

Urban Development, p. 82 supra.
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brokers were instructed to sign certification forms and return them
to the VA field statioms by July 2, 1973, or their names would be

removed from the VA roster and they would no longer be eligible to
617
manage or sell VA-owned properties. This step 1s by far the most

positive action the VA has taken to fulfill its obligation to administer
its programs so as to further the purposes of the Fair Housing Act.

VA instructions clearly state that these certification requirements
618
apply to all listings of a broker, not just VA- or HUD-owned property.

Thus the VA has broadly acknowledged its Title VIII responsibility to
administer its programs and activities relating to housing affirmatively
to further fair housing throughout the United States. HUD, on the other
hand, has interpreted its responsibilities more narrowly and issued

instructions referring only to HUD-owned properties.

HUD had preceded the VA in its announcement of the new policy and made

the requirement of the Federal Housing Administration (FHA)-acquired

617. In contrast, HUD indicated that it will only remove from its roster
all brokers who refuse to sign the certification. It has not made pro-

vision for refusing all sales offers from such brokers. Echols letter,
supra note 588.

,618. TLetter from VA Loan Guaranty Officers to management and sales brokers,
"June 1, 1973.

619. The Federal Housing Administration's unsubsidized housing programs are
similar to those of VA. 1It, too, provides mortgage Insurance and disposes
of properties acquired through foreclosures. FHA was created as an inde-
pedent agency in 1934 to stimulate the private housing and the home finance
market through the insurance of mortgages made by private lenders. Imn 1970,
FHA was made a constituent agency of the Department of Housing and Urban
Development.
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properties program effective as of April 1973. THowever, when the VA
instituted the requirement in June 1973, its staff were dismayed to
learn that in many localities the amnounced new HUD requirement had

never been implemented. Instead of contacting brokers who had

already adjusted to an affirmative marketing requirement imposed by
HUD, VA found itself on the front lines confronting the brokers with a
unique and stringent requirement for the first time. To compound VA's

problems, field offices began reporting that only a small percentage of
620

brokers were signing and returning the new certifications.

Although this new certification could be of far-reaching consequence,
VA has failed to ensure that all of its participating management and
sales brokers sign the certification requirements. As of April 1974,
VA continued to allow brokers who had not signed certifications to sell
VA-owned properties. In fact, VA stated that:

Until the HUD program is fully and uniformly implemented,
and the operating procedures of the two agencies are
balanced, VA has not and will not take any sanctions
against brokers. 621

620. The percentage of management and sales brokers who returned the joint

HUD-VA nondiscrimination certificates to VA varied from a high of 52 j
percent for the Denver, Colo., region to a low of 32 percent for the
Chicago, I11l. region. The remaining eight regions had the following
percentages: Seattle, Wash.--48 percent; Dallas, Tex.--45 percent;
Kansas City, Kan.—-40 percent; New York, N.Y.--37 percent; San

Francisco, Gal. =--36 percent; Atlanta, Ga.--36 percent; Boston, Mass.~--35
percent; and Philadelphia, Pa.--34 percent. The VA reported these data
by HUD regions, the standard Federal regions (see map on page 22) because
they concern the joint HUD-VA agreement.

621, Echols letter, supra note 588.
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Clearly, the promise of this new certification requirement has
not been filled. For VA . to delay its actions until full and uniform
implementation of the program by HUD may be tantamount to permanently

abandoning this new requirement.

B. Complaints

The VA has a responsiblity to investigate discrimination complaints
under its own programs. This includes complaints not only from veterans
attempting to purchase housing or secure mortgage financing but also
from any person who believes he or she has been discriminated against
by a builder, developer, individual seller, appraiser, management and
sales real estate broker, or lender benefiting from a VA program,

As of mid-1973, VA continued to rely heavily on the complaints it
received as a gauge for measuring nondiscrimination in its programs.
Since the Loan Guaranty Servi%zéreceived only 14 complaints of discrimi-

nation during fiscal year 1973, it suggested that this small number of

623
complaints may be due to a lack of discrimination under its programs.

. 622, Most VA field stations have not received complaints of discrimination
in recent years and, in fact, many LGO's do not recall that any such com-
plaints were ever received, as, for example, in the Waco, Tex., and New
Jrleans, La., field stations. William Miller interview, supra note 606 and
Yriener interview, supra note 607.

\3. Echols interview, Supra note 569, William Miller interview, Supra note 606
~\‘5; Griener interview, supra note 607.
g

-
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This assertion is unfounded. There is widespread agreement that few
i 624
victims of discrimination ever file complaints. The number of com-

plaints received does not often bear any relationship to discrimination

that may be occurring. Therefore, the processing of complaints is
not an adequate enforcement mechanism to be substituted for conduct-

ing civil rights reviews of the activities of builders, developers,

lenders, appraisers, and brokers.

One reason the VA recelves so few complaints 1s because of the relative
anonymity of its fair housing effort. The regional Loan Guaranty Offices
visited by Commission staff have made 1ittle effort to publicize that the
complaints filed will be investigated and resolved. Until 1973, VA relied
entirely on the existence of general pamphlets describing its housing
benefits to inform minority veterans of their right to complain of
discrimination while attempting to utilize VA housing assistance. However,
since the f£all of 1973 field stations have also been displaying the VA

fair housing poster which informs persons of their right to complain to

624. ©Procedures for processing complaints may be lengthy, inadequate, or
even nonexistent. Hence, grievances about the operation of a program

may never be translated into formal complaints which are seen by Federal
program officials. Victims of discrimination may choose not to file a
complaint because of reluctance to become involved in the complaint
process or because of skepticism about the outcome. In the absence of
knowledge about available benefits and in the absence of knowledge of
their own eligibility for them, many potential beneficiaries may not

even realize that discrimination has occurred. For a further discussion
of this point, see U.S. Commission on Civil Rights, To Know or Not to Know:
Collection and Use of Racial and Ethnic Data in Federal Assistance Programs
(L973),
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VA field stations In the event of housing discrimination in a VA
625

program.
The service which the VA provides In investigating and resolving

complaints is so little known that it is entirely possible that a
626
complainant might direct his or her grievance to HUD rather than VA,

The VA, however, has greater leverage for resolving discrimination
complaints in its own programs than does HUD under Title VIII of the
Civil Rights Act of 1968. When, as a result of a complaint of dis-
crimination in housing or mortgage finance against a participant in

a VA program, it has been determined that discrimination has occurred,

627
VA has a fair record of providing relief for the complainant. Further,

if the VA finds discrimination in the handling of its acquired property,
or in the sale of housing in a VA=-approved subdivision, Executive Order

11063 provides VA with the authority to terminate the offending builder

625. The posters (see note 615 supra) also indicate that complaints of
any other housing discrimination should be directed to HUD.

626. Under Title VIII, HUD has general responsibility for investigating
complaints of discrimination in housing on the grounds of race, color,

and national origin. In 1971, HUD began a mass media fair housing
advertising campailgn announcing this function. The campaign created

a large increase in the number of complaints received by the
Department.

627. For example, the Los Angeles VA field office has received 3 compliants
of discrimination since 1962. All three complaints came from black
veterans and were investigated by the field office. In two cases,

through conciliation, the VA was able to persuade the respondents

to sell the houses in question to the complainants. (In the third case

the VA stated that it found no discrimination, since the complainant

did not have the income mnecessary for the monthly mortgage payments.)
Interview with Gene Y. Jarnagin, Loan Guaranty Officer, VA Regional

Office, Los Angeles, Cal., in Los Angeles, Mar. 26, 1973.
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or broker's participation in VA programs. If HUD receives an identical
complaint regarding a VA subdivision or acquired property, Title VIII

of the Civil Rights Act of 1968 only gives HUD authority to investigate
628
and conciliate the complaint. HUD has no sanctions to apply in the
629
event of an unsuccessful conciliation.

Consequently, it is important that HUD and VA arrange to handle
such discrimination complaints jointly so that all available Federal
leverage can be applied to prevent housing discrimination under govern-
ment programs. As of April 1974, VA has had Iittle coordination with

HUD on complaint handling, and there was no written agreement concerning
630
interagency complaint coordination,

628. HUD does have the authority to terminate offending participants
in its own program under both Executive Order 11063 and Title VI of the
Civil Rights Act of 1964.

629. In the event of an unsuccessful conciliation, HUD can
refer the case to the Department of Justice for prosecution.

630. VA staff state that if HUD gets a complaint which obviously involves
a VA program, it will send that complaint to VA; for example, if the com=
plainant had received a VA loan., In some cases, however, it is not
evident whether a VA program is involved. In this case, HUD may do
research to ascertain whether or not a VA loan has been made and, if so,
the complaint would then be sent to VA, VA staff stated that they would
not get complaints concerning VA-approved subdivisions unless the VA
approval of the subdivision was mentioned in the complaint. If,

however, a complaint unrelated to fair housing concerned technical
aspects of VA's approval of the subdivision, such as the water-sewer
facilities of the subdivision, HUD would send this type of complaint

to the VA. VA staff stated that they were satisfied that HUD was
appropriately sending complaints to VA. Echols and Harmon interview,
supra note 574.
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If the VA takes the appropriate steps to publicize its complaint-
handling responsibilities and to become informed of complaints filed
with HUD against its program participants, it must also take steps to
improve its procedures for complaint investigation and resolution. Im
fiscal year 1973, VA field offices generally were found to be unaware of
VA instructions on how to handle discrimination complaints which come
directly to their offices.

According to the central office, VA field offices are to handle
discrimination complaints in accordance with a circular dated February
1968 (DVB Circular 26-68-7). This circular, prepared before there
were any full-time equal opportunity staff in the central office, requires
field offices gglforward copies of complaints to the Assistant Director
for Loan Policy, followed by an interim report in 30 days and finally
by a report of the closed case.632

Each field office visited, however, handled complaint processing and
investigation in a different manner. The Loan Guaranty Officer in Boston

633
stated that he used a 1962 directive in processing discrimination complaints.

631. See organization chart on p. 227 supra. The Assistant Director of Loan
Policy heads the Loan Policy Division which sets credit standards.

632. The implementing procedures to be followed by the field office in
investigating and conciliating complaints of discrimination were first
outlined by VA in March 1963. Veterans Administration, Interim Issue
26-63-4, Mar, 8, 1963, These procedures were incorporated into VA's
Manual in November 1965. The procedures listed in the Manual were amended
in 1968. Veterans Administration, DVB Circular 26-68-7, Feb. 2, 1968.

The procedures are outdated as they make no reference to the present full-
time equal opportunity staff employed in the VA central office.

633. J.A. Miller interview, supra note 610,
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This directive, in fact, does not deal with complaint investigations, but

rather with unfair contractual and marketing practices, In Denver, the LGO

used still another procedure for handling complaints, appointing a committee

from his staff to investigate and resolve them. He cited a 1955 processing
634

manual, updated in 1965, for his instructions. In neither the Waco nor the

New Orleans office could the LGO's specifically describe VA regulations
635

for handling complaint investigations and resolutions. The New
Orleans LGO believed that he would be personally responsible for investi-
gating and resolving complaints, but since he had never handled one, he

636
was not aware of the existence of formal procedures.

C. Racial and Ethnic Data Collection

The VA has been keeping racial and ethnic data in its acquired property
637
program since the fall of 1968. These include data on the property
locations and the race and ethnic origin of purchasers, The data reveal

that while minority sales participation is generally high, it is often on a

634. Interview with Rex Johnson, Loan Guaranty Officer, VA Regional
Office, Denver, Col,, in Denver, Oct, 26, 1972,

635. William Miller interview, supra note 606, and Griener interview, supra
note 607.

636. Griener interview, supra note 607.

637. Data are maintained separately for the following categories: White,
Negro, Spanish American, Oriental, American Indian, and Other.
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638
segregated basis. For example, 64 percent of white purchasers but

only 5 percent of black purchasers bought homes in white neighborhoods
during calendar year 1972. And nearly 48 percent of 211 black buyers

639
purchased homes in all-minority neighborhoods. Although 72.4 percent

of persons of Spanish speaking background purchased houses in integrated

640
neighborhoods, only 17,5 percent purchased homes in white neighborhoods.

The VA indicates that the reason for these segregated buylng patterns

641
is the difficulty in getting minority families, "particularly Negroes,"

to reside in white neighborhoods. This argument is singularly unconvincing.

Until real estate brokers throughout the country practice affirmative marketing
of all property they list, little progress can be made in ending residential
segregation. As of April 1974, VA had not enforced its broker nondis-

crimination requirements or periodically reviewed the practices of the

638. A comparision of VA's figures for calendar year 1972 and 1970 cepsus
data show that 28.9 percent of the accepted offefg were from blacks, %'du
comprise 11.1 percent of the population; and 6.7 percent of the offers were

from persons of Spanish origin, who comprise 4.5 percent of the population.
On the other hand, only 0.2 percent of the offers were from Native Americans,

who comprise 0.4 percent of the population, and only 0.2 percent of the

offers were from Asian Americans, who comprise 0.7 percent of the population.
]

639. VA response, supra note 587. Asian Americans and the reminder of black
purchasers bought homes in integrated neighborhoods, An integrated neighbor-

hood is defined by VA as "a street between intersections where the occupants
//Jmn both sides of the street include whites and one or more minority families,"
QA response to Commission's July 1972 questiomnaire, July 28, 1972.

40. VA response, supra note 587. The remainder of persons of Spanish speaking
ickground purchased homes in neighborhoods with no white residents.

6.1. Id.
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brokers selling its acquired properties to. ensure that the brokers'
operations further the purposes of Title VIIIF42

In 1971, VA began collecting data on the race and ethnic origin of
applicants for guaranteed and direct loans.643 In 1973 VA also began
to collect property location data for these loansj data to reveal whether
veterans are purchasing homes with VA assistance on a segregated or in-
tegrated basis.

In 1974, the VA central office expanded its data system so that the
VA would be able to identify monthly trends in minority participation
in VA's acquired property, loan guaranty, and direct loan programs. This
system will enable VA to correlate race and ethnic characteristics with
such other factors as downpayment size, time lapse between application
and loan approval, and discrepancies in prices paid by minority and white
nonminority buyers. Moreover, it will include racial and ethnic data not

only on participants but also on applicants and/or persons eligible to

participate in these programs. Thus, the VA will be able to determine the

642, Echols and Harmon interview, supra note 574. .

643. During the first half of fiscal year 1972, 99 percent of all applications
for VA home loan guaranties reported ‘the race or ethnic origin of the applicant,
Reporting by field stations on direct loamns, however, apparently has been in-
complete; VA reported in October 1974 that "an effort to eliminate incomplete
reporting on race and ethnicity of veteran buyers led to the issuance of_DVB
Circular 26~74-9 directing field statioms to collect /racial and ethnic / data
on all direct loans," Vaughn letter, supra note 559,
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relative rates of participation in its programs by various racial and

ethnic groups. Such a system, when fully implemented, will represent

a significant improvement in VA's use of the data it collects. As of

April 1974, the system was in partial operation. and the target date for

644
full operation was July 1974. At that time, also, the first usable

results from the improved data system will be available.

There are, however, some weaknesses remaining in VA's collection
of data on its loan programs. One is that VA does not plan to cross-
tabulate its racial and ethnic data by sexF45 Given the importance of
sex discrimination and its inclusion in much recent legislation and pro-
posed legislation, including discrimination in credit and mortgage
financing, computing data by sex is becoming increasingly more crucial.
However, computing sex data separately from racial and ethnic data does not
represent the total picture, especially in the case of minority women. Only
by cross—tabulating data on race and sex will the most complete information
be made available, thus showing the effect of sex discrimination and of
sex-plus-race discrimination, in order to address effectively the problems

646
encountered by minority women.

644. As of October 1974, the target date had been reset to January 1975:
Vaughn letter, supra note 559,

645. Echols and Harmon interview, supra note 574.

646. For example, a black female who is part of a two-income family or who
is the head of household is at a distinct disadvantage in that she may

be doubly discriminated against because of both her race and her sex.
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Additionally, because VA's affirmative marketing regulations
647
have not yet been finalized, data are still unavailable for individual
subdivisions. Thus, VA is not able to uncover problems with respect to

individual builders and developers.

Finally, although the VA's collection of racial and ethmic data on purchases
made with the aid of VA loans is gemerally impressive, its use of these data
1s wanting. The central office itself has made insufficient use of the data

it collects and analyzes. When the data reveal apparent inequities, the

primary action taken is investigation of the activities of the field
station in question in conjunction with the routinely scheduled evaluation
of that office,

The field stations have assumed only a minor role in using these data.
Acquired property data are hand-tabulated in the field stations and sent
directly to Washington without amalysis by field personnel. Raw data from
the loan guaranty applications are sent by the field stations to VA's
data processing center, which in turn forwards the tabulations to the
central office. Again, no field analysis is made.

None of the field stations reviewed showed any inclination to use

the data as a basis for investigation of the operation of their . J

647. These proposed regulations are discussed further im Section IV A. ,
infra.

648. The regularly scheduled reviews are discussed further im Section
II supra.
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programs, or as a means for measuring their own progress in increasing
minority participation in VA housing programs. Further, field stations
have been provided with no instructions as to the use of racial-ethnic

data to which thev presently have access.

In April 1974, the Washington office staff stated that they provided

no feedback to the field stations on the data collected in any of its
649
programs. In fact, VA staff stated that they were uncertain if any

feedback was needed until the results from the expanded data system

were available in Julyfso This argument overlooks the fact that VA has
been collecting some racial and ethnic data for many years and that these
data have uncovered fair housing problemg?1 On the basis of past experi-
ence, therefore, VA should plan on a regular basis to inform field stations

of the results of its data collection efforts.

649. Echols and Harmon interview, supra note 574. In April 1974, ILoan
Guaranty staff were in the process of developing a system to identify
monthly trends in VA programs but stated that it was too early to tell
total trends at that point. Id. More recently VA noted that it has
advised field stations of a comparison between their minority participation
levels and the minority group representation within their areas of juris-
diction. Vaughn letter, supra note 559.

650. Echols and Harmon interview, supra note 574.
651. For example, the VA knows that minority sales participation in

its acquired property program is often on a segregated basis. See
‘Pe 244=45 supra.
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IV, Fair Housing Program Requirements

A. YNew Housing——Affirmative Marketing

652
On August 25, 1972, the VA published a notice of proposed regulatioms

to institute an affirmative fair housing marketing program similar to that
653
already instituted by HUD in February 1972 and by the Farmer's Home

654
Administration (FmHA) of the Department of Agriculture in Decemher 1972. The

proposed affirmative marketing regulations require new VA-approved sub-
divisions and new VA-appraised housing to be marketed to all prospective
buyers in the community, including minority residents. Affirmative marketing

would be assured through submission of a marketing plan by the individual

655
developer or builder to the VA. Approval of the plan would be a mecessary

prerequisite to receiving VA approval or appraisals.

The greatest weakness of these requirements is that they do not extend
656
to housing in subdivisions which have already received VA approval.

652. 37 Fed. Reg. 17217 (Aug. 25, 1972).
653. 24 C.F.R. 8 200.600 et. seq. (1973).

654. 7 C.F.R. 8§ 1822.381 et seq. (1972). The FmHA regulations are not nearly
as specific or comprehensive as those published by HUD. For example,

unlike HUD, the Farmers Home Administration does not require a written
affirmative marketing plan from builders and developers indicating how

they will comply with nondiscriminatory requirements.

655. Such a plan might include programs for publicizing the availability
of units to minorities and specifically recruiting buyers and tenants
for minority hiring, and for educating the builder's own .staff on fair
housing responsibilities.

656. Since subdivision approval is received prior to comstruction, an
undetermined number of houses previously approved have not yet been sold,
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Nonetheless, the proposed regulation could be a significant step forward
by the VA from paper compliance to true affirmative action as required
by the 1968 Fair Housing Act. The VA, however, has procrastinated

in issuing the regulations, which have not yet been published in final
form. In the f£all of 1973, VA officials' explanation for the delay was
that the requirements "have been revised for compatibility with the

657
current basic purposes of the VA loan program and are under staff review."

658
VA officials referred to a speech by Floyd Hyde, Under Secretary of HUD,

which they interpreted as deemphasizing civil rights in government housing
659

programs as another reason for the delay. The officials further indi-

cated that the VA had postponed the issuance of these requirements until

660
the President made a statement on Federal housing programs and policies.

657. VA response, supra note 587.

658. Remarks by Floyd H. Hyde, Under Secretary of Housing and Urban
Development, before the Los Angeles Area Chamber of Commerce, Los Angeles,
Cal., June 18, 1973.

659. Echols interview, supra note 569.

660. VA response, supra note 587.
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This statement was issued in September 1973 and did not contain
specific proposals relating to equal housing opportunity nor did
it relate to or affect VA programs.

As of April 1974, more than 7 months after this statement was
made, the regulations were still not forthcoming. At that time, VA's
explanation for the delay was that it is attempting to evolve a plan
which will be more effective than that which HUD has implemented. VA
staff also believe that the results of the new data system661 must be
available before they can issue the regulations. They argue that through
the data system the VA will know if there is a fair housing problem in
VA programs.662

It is inexcusable that VA has so greatly delayed the issuance of

its affirmative marketing regulations. Housing discrimination, resulting

in racial and ethnic polarization, continues to exist throughout the

661. This sytem is discussed in Section III C supra.

662. ETchols and Harmon interview, supra note 574.
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country, and builders and developers are among those responsible

663
for perpetuating segregated living patterns.

663. During 1973 the Department of Justice filed several
suits alleging racial discrimination by builders and developers. For

example, on July 17, 1973, the Department of Justice filed a housing
discrimination suit against Snow Construction Co., Inc., of Boca Raton,
Fla. The suit charged the company with refusing to sell homes and home
sites to blacks at one of its developments. On July 19, 1973, Snow
Construction signed a consent decree which permanently enjoined the firm
from engaging in any racially discriminatory practice in the sale of real
estate. In addition, the company was required to use objective standards
in the sale of real estate, to post fair housing notices, to advertise

in black area newspapers, and to inform major employers of the availability
of homes and home sites.

On July 20, 1973, the Department of Justice filed a housing discrimination
civil suit against R. C. Fowler Properties, Inc., in Wilmington, N,C., for
refusing to sell homes in white subdivisions to black persons. The suit
charged the firm with following a policy and practice of racial discri-
mination by steering prospective black home buyers to all-black neighborhoods
and by refusing to show black persons homes in white subdivisions. As a
result of these discriminatory practices, one subdivision developed by the
firm was substantially all white and another was substantially all black.
The firm signed the consent decree which permanently enjoined it from
practicing racial discrimination in the sale and rental of real estate..

In addition, the company was required to post fair housing signs in its
offices, to advertise in a weekly newspaper serving the black community,
and to notify black real estate brokers of its nondiscriminatory policy.

On September 11, 1973, the Department of Justice filed a housing discri-
mination suit against Custom Craft Construction Co., Inc., of Dayton, Ohio,
charging that it was quoting higher prices to black persons and was mis-

. representing to blacks that houses were not available for purchase. On
March 12, 1974, Justice obtained a consent decree which permanently
enjoined Custon Craft from violating the Fair Housing Act of 1968 and
\required the firm to display fair housing signs in offices and model
ﬁgmes and to include an equal housing opportunity statement in advertising.

VA recently indicated to this Commission that:

.+.the Snow Construction Co., Inc. of Boca Raton, Florida,

and Custom Craft Construction Co., Inc. of Dayton, Ohio, are
not now and never have been participants in the VA loan guaranty
program. It should also be noted that VA has no record of any
notice from the Justice Department concerning the case against
nor the consent decree signed by R.C. Fowler Properties, Inc.

of Wilmington, North Carolina. Vaughn letter, supra note 559.
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The failure of the central office to follow through on the proposed
affirmative marketing requirements is reflected by the lack of pre-
paration in the field offices for implementation of the requirements.
Although, in August of 1972, all LGO's were sent a copy of the proposed
affirmative marketing regulations and a draft circular for their im-
plementation, as of fall 1973, few LGO's had taken any concrete steps

toward preparing their offices or their clientele (builders and developers)
664
for the new requirements. The New Orleans LGO said he had made no

665
preparations to implement the new requirements. The Waco LGO stated

666
that even though the office holds periodic meetings with area builders,

the proposed regulations had never been discussed with thmm?67 The

LGO in Chicago had not prepared for the implementation of the regulations
because, In fact, he disapproves of them. He stated that builders tell
him HUD enforces their affirmative marketing regulations too stringently

668
and this has lost HUD business.

664. This was in spite of the fact that the LGO in each office visited be-
lieved that the regulations would be issued imminently. Also, HUD area
office staff interviewed by the Commission indicated that builders needed
extensive technical assistance from HUD in order to understand and properly
implement HUD's affirmative marketing requirements.

665. Griener inteview, supra note 607.

666. These meetings concern such matters as the technical requirements
for subdivision approval.

667. William Miller interview, supra note 606.

668. Leth interview, supra note 605.
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The Los Angeles Loan Guaranty Office is one exception to VA's

- Inactivity in this area. It has met with HUD equal opportunity staff
669
to learn of the problems they have encountered in affirmative marketing,

and the Los Angeles LGO has discussed the proposed requirements with

670
various builders' associations. In addition, he is planning a training

program for loan guaranty staff who will be involved in reviewing affirmative

671
plans and taking part in compliance reviews.

VA's refusal to follow HUD's example in requiring affirmative marketing
plans from builders and developers already preparing such plans for HUD
has played some part in changing what hﬁg been a traditional cooperative
arrangement between HUD and VA. In the past, builders could submit an
application for subdivision approval to either HUD or VA; and if approval was
received from one agency, the other agency would automatically concur.

672
After HUD instituted affirmative marketing requirements and environmental

669. In San Francisco, the LGO also contacted HUD to determine its
procedures in carrying out affirmative marketing Tequirements, but no
discussions have been held with builders or loan guaranty staff.

670. Builders' associations are organizations which lobby on behalf
of the homebuilding business.

671. Jarnagin interview, supra note 627. As of May 1974, this training
h@d not yet been formally held. The Los Angeles LGO stated that this

was because VA had not yet approved its affirmative marketing regulations.

Teiephone interview with Gene Y., Jarnagin, Loan Guaranty Officer, VA
Reg10na1 Office, Los Angeles, Cal., May 2, 1974.

672. HUD's affirmative marketing requirements became effective February 29,
1972.
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673
review procedures which were not required by the VA, builders who

had received subdivision approval from the VA but had not complied
with the new HUD requirements did not receive automatic concurrent
approval from HUD.

Some HUD offices notified bullders that they required an affirmative
marketing plan even though the applicants had already received VA approval.
Other offices negotiated with VA until a joint position was agreed upon.
Consequently, in the spring of 1973, VA issued 1nstructions stating that
it would make independent subdivision analyses without obtaining the con-
currence of HUD. HUD responded by issuing instructionan that no VA
certificates of reasonable value would be accepted until HUD determined by
independent analysis that the subdivisions had complied with HUD require-
ments. Thus, VA has not only failed to follow HUD's example in requiring
affirmative fair housing marketing, but it has acted to separate itself

from the HUD requirements by breaking off a traditionally cooperative

arrangement for subdivision approvals.

673. Federal agencies are required by the National Envirommental Policy Act

of 1969, 42 U.S.C. § 4332 (1970), to prepare statements assessing in detail
the potential environmental impact of a proposed action such as recommendations
for legislation, policy declislons, and grants under agency programs. Since
July 1973, HUD has required envirommental impact statements wlth requests for
subdivision approval.

f
)
/

674. Department of Housing and Urban Development, Notice HPMC-FHA 73-13, May 13,
1973.
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B. Acquired Property

1. Minority Brokers and Fee Appraisers

In the spring of 1974, the latest data available to show minority
participation as appraisers, management brokers, and inspectors in
675
the VA housing program were from June 1973. At that time, 3.3

676
percent of the management brokers on VA rosters, 2.9 percent of the

fee appraisezgz7 and 1.4 percent of the inspectorg78 were minority.
The underrepresentation of minorities on these rosters occurs despite
the fact that local guaranty officers are generally well informed of

the central office's intent to increase minority participation in the
sale and management of VA~acquired properties.

The property assignments made to minority participants in VA programs

are, nonetheless, fairly respectable, despite the low number of minority

675. Telephone interview with Eleanor Harmon, Special Assistant to the
Director, Loan Guaranty Service, Veterans Administration, May 8, 1974,

and Summary of Regional Office Responses to DVB Circular 26-73-23,

676. Of the minority management brokers, 3 percent were black and 0,3
percent were of Spanish speaking background. Id.

677. Of the minority fee appraisers, 2.2 percent were black, 0.4 percent
were of Spanish speaking background, 0.1 percent were Native American
y and 0.3 percent were Asian Awerican. Za.

\678. Of the minority imspectors, 0.5 percent were black, 0.2 percent were
of Spanish speaking background, 0.1 percent were Native American, 0.4 percent
were Asian American,and 0.2 percent were other minorities. Id.
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679
participants in the VA programs. In 1972, 12 percent of the

property assignments made to management brokers were given to
680
minorities. Of the property assignments given to fee appraisers,

681
3.4 percent went to minorities.

679. In 1972, VA collected data on minority participation as fee
appraisers and management brokers, but not inspectors. At that
time it also collected data on property assignments to minority
participants in VA programs. When,in 1973, VA added data on
inspectors, it dropped its data collection on property assign-
ments. However, VA is currently developing an expanded data
system which will again include this information. This system

is discussed further in Section IIT C supra. Telephone interview
with Eleanor Harmon, Special Assistant to the Director, Loan
Guaranty Service, Veterans Administration, May 7, 1974.

680. There were 178 properties assigned to persons of Spanish
speaking background (1.3 percent); 1,450 assigned to blacks
(10.6 percent); and 19 assigned to other minorities (0.1 percent).

681. There were 2,169 properties assigned to persons of Spanish

speaking background (0.5 percent); 11,927 assigned to blacks
(2.5 percent); and 2,005 assigned to other minorities (0.4 percent).
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Overall, however, at the time the Commission interviewed VA regional staff,

regional efforts to increase the numbers of minorities in these roles

were generally insufficient. Only four (3.3 percent)of the management
broker3682 and none of the 161 fee appraisers used by the Waco office
were minorities. Nonetheless, the Waco Loan Guaranty Officer's only
efforts to attract minority brokers and fee appraisers had been through
those already on contract and through inquiries to local real estate
boards and appraisers association:'..s3 There had never been a formal
outreach program to increase minority participation.

The New Orleans Loan Guaranty Office did not have contracts with
any minorities out of its 68 management brokers and 90 fee appraisers-684
Only three (2.0 percent) of Boston's 149 fee appraisers were black; none
of the other appraisers were minority and this office had initiated no

685
minority recruitment program. Of the 134 fee appraisers used by the

682, Two of these are blacks and two are Mexican Americans.
683. William Miller interview, supra note 606.
684. Griener interview, supra note 607.

685. J.A. Miller interview, supra note 610.
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San Francisco office, 5 (3.7 percent) were black and 5

636
(3.7 percent) were Mexican American, The Los Angeles office was

the only office visited which noted a significant degree of minority
participation. Of the 267 fee appraisers, 17 (6.4 percent) were black,

6 (2.2 percent) were Mexican American, and 3 (1.1 percent) were

Asian American. The VA in"Los Angeles contracted with 37 management

brokers of whom 5 (13.5 percent) were black and 3 (8.1 percent)

were Mexican American. Tt is estimated that minorities handle approxi-
687

mately one-third of all its acquired property sales.

In the fall of 1973, VA stated that it was currently undertaking a
new survey of the number of minority contractors and management and sales
brokers utilized by local loan guaranty offices. In April 1974, however,
the study had not only not been completed, but the VA did not know when
or even if it would be completed.688 This is consequential because the
VA must take the opportunity of that survey to require a steppedeup
minority recruitment program in those offices which have thus far been

689
deficient. Further, instructions must be issued to its field stations

686. Beachel interview, supra mote 609.
687. Jarnagin interview, supra note 627.

688. Echols and Harmon interview, supra note 574.

689. These institutions could be similar to those issued in 1979 concerning
minorities. See, Department of Veterans Benefits (DVB) Circular 26-70-28,
"Minority Property Management Brokers," July 13, 1970, DVB Circular 26=-70-37,
"Minority Business Enterprise—Competitive Contracts for Repair and Maintenance
of Acquired Houses." DVB Circular 26-70-38, "Minority Fee Appraisers--Need

for Greater Participation," Sept. 23, 1970.
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for increased female participation as brokers and fee appraisers. The
VA has no requirement that women be recruited to participate as appraisers,
inspectors, or brokers and their participation rate is very low. In June
1973, only 4.2 percent of VA's management brokers were women, as were 1.4

690
percent of the fee appraisers and only 0.3 percent of the inspectors.

2, Advertising in the Minority Media

The VA requires its field statilons to advertise
691
acquired properties in the minority press. Field stations are oblie=

gated to inform the central office quarterly of the names of minority
newspapers used, the frequency of publication, and the dates of the
advertisements. A copy of each advertisement used must be forwarded
to the central office for examinationm.

As of mid-1973, compliance with this advertising requirement was
uneven. The Boston office advertised in only one minority mnewspaper,

a black weekly with a circulation limited primarily to the Boston area.

690. Summary of Regional Office Respomnses to DVB Circular 26-73-23,
supra note 675.

691. DVB Circular 26-72-31, July 31, 1972. The VA under this circular
requires regional offices to advertise a sampling of properties of

every price range in every type of neighborhood. The VA first required
field stations to advertise acquired properties inm local ethmic presses

in September 1969,
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The Chicago office advertised in two black newspapers and one Spanish

692
language newspaper. The LGO reported that he had not identified any

"stable" Mexican American paper3693 despite the existence of La Raza,
a monthly publication which had been in existence for more than &
years.

The New Orleans Loan Guaranty Office advertised its property im
three black newspapers. San Francisco and Los Angeles each advertised
in three black and two Mexican American newspapers. Waco advertised
in two black and three Mexican American newspapers.

The San Francisco office has made a.special effort to reach Native
Americans and persons of Spanish background. It submits periodic articles
to a Native American newspaper on its equal opportunity policy in the sale
of acquired properties, since that publication does not carry any formal
advertisements. It also advertises its acquired properties on a Spanish
language television station.

In the spring of 1973, the central office developed an extensive list of
minority publications throughout the country which is updated quarterly
and made available to field offices, LGS now requires advertising in
"minority media," which includes radio and television, rather than solely
the minority press; and in mid-1973 VA expanded its directory to include

694 /
the additional minority media. 4

692. There are about 144,000 Mexican Americans in Chicago and 86,000
Puerto Ricans.

693. Leth interview, supra note 605.

694, The directory lists the broadcast hours of minority radio and
television stations.
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V. Counseling

695
The VA has instituted a counseling program aimed at minority veterans,

The program was begun as a pilot project in nine VA field stations and, as of

696
October 1974, had been expanded to a total of 22 field stations, The program is

designed to aid minority potential home buyers with their housing nee;§i7 rather
than to advise them on combating any discrimination that they might encounter.
The pilot counseling projects have met with varying success in the different
VA field stations. Although all counselors received their training from a
member of the central office staffﬁ,98 the individual offices seem to have

developed their own methods for carrying out the program,

The Los Angeles region appears to have the best model for VA

695. See DVB Circular 26-71-19, Oct. 19, 1971. This program is discuséed in

U.S, Commission on Civil Rights, The Federal Civil Rights Enforcement Effort-~
A Reassessment, 151 (1973).

696, These are in Baltimore, Md.; lLos Angeles, Cal.; Detroit, Mich.; Newark, N.J.;
Houston, Tex,; Jacksonville, Fla.; Cleveland, Ohio; St. Louis, Mo.; New Orleans, La.;
San Francisco, Fla.; Chicago, Il1l,; Atlanta, Ga,; Buffalo, N,Y,; Phoenix, Ariz.;
Milwaukee, Wis.; Indianapolis, Ind,; Nashville, Tenn.; Winston=-Salem, N.C,; Waco,
Tex,; Pittsburgh, Pa.; Philadelphia, Pa.; and Boston, Mass,

697. VA responses, supra note 587.

698. VA central office staff set up the counseling programs, spending about a week
in each city, The central office staff determined the categories to be covered by
the counselors and then chose and trained the counselors., In mid~1973, according
to the VA, there were a total of 58 counselors, Of this number, 50 were male and

8 were female. There were 34 whites, 18 blacks, and 6 Spanish speaking counse=
lors.

%
\

\
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699
counseling programs. There are nine counseling centers in the

region. The centers are open from 6 p.m. to 9 p.m. Tuesday and
Thursday nights and special appointments may be made at the veteran’s
convenience. The counselors are trainmed in loan processing and under-
writing, loan servicing, budgeting, comstruction evaluation, and in
the care and maintenance of property. The counselors are also Instructed
to inform minority veterans of thelr rights under Title VIII and to en-
courage minority veterans to seek houses in nonminority areas. The
counselors are requested to compile monthly reports including such items
as the number of contacts made and whether or not attempts were made to
conduct followup on the veterans counseled?00

The New Orleans office uses six staff members as part-time counselors
during regular working hours (8 a.m. — 4 p.m.). Counselors are also
available on Tuesday and Thursday from 4:15 to 6:15 p.m. The New Orleans
Loan Guaranty Office stated that if veterans are unable to make appoint-
ments during the designated hours, counselors will meet with them at their

701
convenience.

699. Six hundred and sixty-two veterans were counseled by the Los Angeles
office in 1972. The program is advertised in nonminority, Mexican
American, and black newspapers, and on Spanish language television.

700. Jarnagin interview, supra note 627.

701. Griemer interview, supra note 607.




265

The New Orleans counselors go through several short training
courses, but although the program is ostensibly aimed at minority
veterans, neither the extensive instructions nor the training sessions
for counselors touch on the unique problems facing minority home-~
seekers. The counseling program is advertised in the minority media
and through local minority organizations such as the National Association
for the Advancement of Colored People and the Urban League.702

In May 1973, eight of the Chlicago loan processing staff partici-
pated in the training program in that region. They had enlisted the
assistance of several groups outside the V!Z?s By June 1973, however,
all the Chicago counseling programs had become defunct. Since that time,

704
the program has been reestablished.

703. These groups represent such interests as the Chicago model cities
program, black veterans' groups from East St, Louis, Il1l.,, and Southern
Illinois University, Carbondale, Ill. Leth interview, supra note 605.

704. Echols interview, supra note 569.
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General Services Administration (GSA)

I. Program and Civil Richts Responsibilities

The General Services Administration is responsible for
705

acquiring and assigning space for Federal facilities, It provides
space for Federal agency use through the construction and modification of
Federal bu:i.ld:i.ngs.706 If sufficient federally-owned space is unavailable,
GSAmay purchase or lease privately-owned space.

There are two principal reasons that GSA should ensure that the

comunities in which Federal agencies locate practice fair housing, TFirst,
707
the Federal commitment to practice equal employment opportunity necessitates

that minorities and women not be denied access to Federal jobs by locating these

705, 40 U.S.C. § 490(e) (1970).

706, GSA operates 224 million square feet of space in approximately 10,000
federally-owned and leased buildings. General Services Administration,” 1973
Annual Report, Most Federal agencies lack the authority to acquire space
themselves and must obtain it through GSA, Certain agencies, such as the
Department of the Treasury, the Postal Service, and the Atomic Energy
Commission have authority to acquire their own space but may request that
GSA acquire land for buildings and contract and supervise their construction,
development, and equipment. See 1950 Reorganization Plan No, 18, 15 Fed,
Reg. 3177, 64 Stat, 1270, 40 U.S.C. § 8490 note (1970).

707, Executive Order 11478 and the Equal Employment Opportunity Act of 1972
(86 Stat, 103) prohibit the Federal Government from discriminating on the
grounds of race, color, religion, national origin, or sex in employment
practices, See U,S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort = 1974 = Employment, Ch. 1 (in preparation).

266




267
jobs where housing opportunities for those groups are difficult to obtain,
Second, like all Federal agencies, GSA is required by Title VIII of Civil Rights
Act of 1968 to administer its programs affirmatively to further the purposes of
fair housing.

The Federal Govermment, like private industry, has been locating its
facilities increasingly in suburban and outlying parts of metropolitan areas, 708
These typically are areas in which the supply of housing within the means of
lower-income employees either is inadequate or nonexistent, Many of these
communities traditionally have excluded minority group families, whatever their

709
income, Metropolitan areas continue to be racially and ethnically polarized,

708, U.S. Commission on Civil Rights, Federal Installations and Equal Housing

Opportunity 7 (1970); and District of Columbia Advisory Committee of the U.S,
of the U,S, Commission on Civil Rights, The Movement of Federal Facilities to
the Suburbs (July 1971),

709, Over 60 percent- of nomnminorities living in metropolitan areas live in the
suburbs. In contrast, only about 35 percent of persons of Spanish speaking back-
ground living in metropolitan areas are located in the suburbs as are under 25
percent of blacks, under 40 percent of Asian Americans, and under 50 percent of
Native Americams, U.S. Census of Population: 1970, Vol, 1, Characteristics of
the Population, Tables 48 and 108,

GSA recently stated that:

eeein two very significant and large cases in Region 9 a Government
facility was specifically and intentionally located in a suburb or out-
lying area so as to enhance employment and housing opportunities for
minorities, These two cases are the Richmond, Cslifornia Social Security
Western Program Center and the Fresmo, California IRS Data Center,

In the Fresno case, the site for the Center was selected near the
heart of the Mexican-American community which is the largest minority
concentration in Fresno. The site, which is at 5045 E, Butler Avenue,

is an outlying area, but its location greatly enhanced the job and/or
- housing opportunities of Mexican-Americans.

In the case of the SSA Program Center, which is now in San Francisco
but will soon move to Richmond (a suburb of San Francisco), GSA
placed great weight on the fact that Richmond was a depressed economic
area with the highest concentration of blacks in the Bay area., It is
not an affluent high price suburb, Letter from Arthur F, Sampson,
Administrator, General Services Administration, to John A. Buggs,
Staff Director, U.S. Commission on Civil Rights, Nov. 6, 1974,
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710
with the suburbs inhabited largely by white nonminorities, Thus, the

relocation of Federal installations to suburban communities has caused

hardships to lower-income and minority group employees and their
711
families,

Some of the largest Federal moves to the suburbs were made in
the 1960's when, for example, the National Bureau of Standards (NBS)

moved from the District of Columbia to Gaithersburg, Maryland, and the
712
Manned Spacecraft Center was established in Harris County, Texas, midway
713
between Houston and Galveston, Although there have been no GSA-sponsored

Federal agency moves to the suburbs of such magnitude during fiscal years
714
1973 and 1974, Federal agencies in search of a large amount of space

710, The nature and causes of the increasing concentration of minorities
in urban ghettos and the exodus of affluent whites from the cities are,
discussed in U.S. Commission on Civil Rights, Equal Opportunity in Suburbia,
July 1974, based on public hearings in St. Louis, Mo., Baltimore, Md., and
Washington, D.C., and testimony gathered by the Commission's State Advisory
Committees in Boston, Mass,, Milwaukee, Wis,, and Phoenix, Ariz,

711, Federal Installations and Equal Housing Opportunity, supra note
708, at 9-14,

712, This is now Lyndon B, Johnson Space Center,

713. TFor a discussion on the effect of the opening of these installationms,
see Federal Installations and Equal Housing Opportunity, supra note 7083,
Chapter IIT at 7-19. About 2,750 NBS employees were relocated to Gaithers-
burg’ and 5,000 persons were employed at the Spacecraft Center. Some of the
moves made during this period may have been motivated by national security
concerns.

714. General Services Administration, Listing of Moves Involving 100 or
More Employees, prepared by Clifford Esterday, Administrative Assistant,
Public Buildings Service, GSA, March 1974.

NS



269

715
still consider locating in the suburbs as a viable option,

When agencies relocate in the suburbs, there is a tendency for
their minority employment to decrease sharply. For example, from 1965
to 1969, the first 4 years of the relocation of the National Bureau of
Standards from Washington, D.C., to Gaithersburg, Maryland, 16
black employment dropped from 17.3 percent to 14.2 percent, ! As of

November 1973, black employment was still below its 1965 level.,

715. For example, as of March 1974, the U.S. Mint, Department of the
Treasury, was considering two locations for a mint: Lakewood, Colorado,

a suburb of Denver, and Denver itself. According to the 1970 census

there were 514,678 residents of Denver including 47,187 blacks (9.2
percent) and 86,345 persons of Spanish speaking background (16.8 percent).
In contrast, there were 92,755 residents in Lakewood, and only 140 (.2
percent) were black and 4,360 (4.7 percent) were of Spanish speaking back=-
ground. Access to Lakewood by public transportation is difficult:

there are only two early morning Denver City buses from downtown Denver
to the Federal Center and two afternoon buses returning to Denver. As of

December 31, 1973, the U.S. Mint in Denver employed 461 persons; 30.1 per-
cent were of Spanish speaking background and 9.5 percent were black.

The Health Services Administration of the Department of Health, Education,
and Welfare has contracted for a study of available space in the District of
Columbia metropolitan area with the hopes of consolidating many employees

in one location. guburban areas are under comsideration.

716. In 1965, NBS employment was 2,750, including 475 blacks. In 1969 its
employment was 2,825, with only 402 blacks. Employment statistics obtained
from NBS. The Food and Nutrition Service (FNS) at the Department of
Agriculture comsolidated its Region II staff from the urban areas of

Manhattan, Bronx, and Brooklyn, N.Y., by opening a regional office in

Princeton, New Jersey, a suburban area with little low- and moderate-income

housing. The move began in November 1972 and was completed by April 1973.

In June 1972, the FNS employed 288 persons in Manhattan, Bronx, and Brooklyn,
_ipcluding 42 blacks (14.6 percent) and 8 persons of Spanish speaking background
(2.8 percent). One year later, after the move had taken place, FNS employed 308

persons, including only 34 blacks (2.6 percent), 7 persons of Spanish speak-

ing background (11.0 percent), and one Asian American. The total minority
population had thus dropped from 17.4 percent to 13.6 percent in 1 year.
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Similarly, the Geological Survey, Department of the Interiog;lost about
20 percent of its minority population during fiscal year 1974 in its
headquarters office when that office moved a large number of employees
from Washington, D.C., to Reston, Virginia, a suburb about 22 miles
from downtown W’ashington.717 In general, employment statistics of Federal
offices located in suburbs which are beyond convenient commuting distance
from the residential areas within the city reflect far fewer minorities

718

than in central city locations. While statistics on the overall employment

of women do not appear to reflect any effect from the location of the agency,

717. Interview with William Thurston, Director of Equal Employment Opportunity,
Geological Survey, Department of the Interior, May 22, 1974. The loss of
minority employees was so dramatic that it caused the Geological Survey's
nationwide minority employment to drop from 10.7 percent to 10.0.

718, For example, Department of Health, Education, and Welfare constituent
agencies in the metropolitan Washington, D.C., area whose employees are located
largely at suburban sites have a significantly lower rate of minority employees
than those HEW agencies with employees located downtown, HEW agencies with major
components in Rockville, Maryland, and their minority employment figures are:
Center for Disease Control, 16.2 percent; Alcohol, Drug Abuse, and Mental Health
Administration, 16.4 percent; Health Resources Administration, 21.0 percent;

Food and Drug Administration, 22.0 percent; and Health Services Administration,
26.9 percent. In contrast, HEW agencies located in downtown Washington and

their minority employment figures are: Office of Education, 39.0 percent;

Social and Rehabilitation Service, 37.9 percent; National Institute of Education,
37.7 percent; and Office of the Secretary, 36.9 percent. The National Institutes
of Health, in Bethesda, Maryland, located between the District of Columbia and
Rockville, Maryland, had minority employment of 33.7 percent. HEW Employment
Statistics, Nov. 30, 1973,

A review of the statistics of major agencies of the Department of Commerce
showed similar results. Employment at the National Bureau of Standards in
Gaithersburg, Maryland, - Was 13, 1 percent minority; at the National Oceanic
and Atmospheric Administration in Gaithersburg, it was 19.7 percent,

In contrast, employmeamt at the Office of the Secretary at the main Commerce
building in downtown Washington is 32,3 percent minority; the Domestic and
International Business Administration was 24.1 percent minority, and the
‘Maritime Administration was 26.3 percent minority The Patent Office, located
in Crystal City, Virginia,and more easily accessible to Washington, D.C.,was
46.0 percent minority and the Social and Economics Statistics Administration
in Suitland, Maryland, also easily accessible to heavily minority areas in
Washington, was 32.3 percent minority. Departmept of Commerce Employment
Statistics, Nov. 30, 1973.
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it is not clear if this is because female employees tend to relocate
with their agencies when the agencies move to the suburbs, or if the

agencies find new female employees once they have moved.

GSA's activities as the Federal Government's real estate agent
give it a unique opportunity for ensuring fair housing in communities
surrounding Federal agencies. Such communities receive significant
benefit just by the Federal presence, especially from large installations.
Location of a major installation brings about dramatic physical, economic,
and demographic change. The Federal Government brings with it jobs. The
needs of the Federal personnel for such services as housing, schools,
stores, and banks create more jobs and investment opportunities. The

719
Federal presence often attracts other industry.

719, See Federal Installations and Equal Housing Opportunity, supra note 708,
For example, the location of the Manned Spacecraft Center in Harris County,
Tex., in the early 1960's brought an economic boom to that area. The
population of the area surrounding the Center increased from 6,500 to

40,000 between 1960 and 1970. Bank deposits in the area rose from $4.8
million in one bank in 1961 o $30.9 million in five banks in 1966.

Houston attracted 125 aerospace firms and an uncounted number of electronics
companies to the area. The National Aeronautics and Space Administration
estimated that for every 100 jobs at the Center, 65 additional jobs were
created in the community. Id. at 9.
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Such benefits make the Federal presence an asset to most communities in which

it locates, providing significant leverage to the Federal Government in its
negotiations for Federal space. GSA could make use of this leverage to

ensure that in communities in which Federal agencies have located, housing

discrimination is not practiced by real estate brokers, lenders, private
720

citizens,or the local governrent itself,

A, Executive Order 11512

Executive Order 11512 requires the Administrator of Gemeral Services to
"initiate and maintain plans and programs for the effective and efficient
acquisition and utilization of Federally owned and leased space."721 The
Executive order spells out the Federal policies which the Administrator

should follow in providing space for Federal agencies. Two factors which

GSA must take into account are of particular interest to minorities

720. GSA recently stated:

In truth, GSA has little leverage of this kind in most of its public
building projects, This is due to the simple fact that the occupant
agencies for most new Federal Buildings, unlike the Manned Space-
craft Center, are already located in leased space or obsolete Govern-
ment-owned buildings in the community where a new FB is to be con-
structed, No new Federal jobs are likely to be created as a direct
consequence of the new building, except during its actual construction.

We believe that some degree of leverage does exist, since most
communities generally look upon a new FB as a sign of progress and as
an attractive addition to the local landscape. However, we feel that
the Commission on Civil Rights has greatly over-estimated the amount

of pressure that GSA can generate by promising a new FB or by threaten-
ing to withhold such a structure, Sampson letter, supra note 709.

721, Executive Order 11512, issued February 27, 1970,
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and women, who are often disproportionately represented among the low-income
722
employees of a Federal agency, First, in acquiring and assigning space for

Federal agencies, GSA must consider the availability of adequate low- and moderate-~

income housing, accessibility to the site from other areas of the urban center,
and the adequacy of parking., Second, GSA 1Is required by the order to
"coordinate proposed programs and plans for bullding and space in a manner
designed to exert a positive economic and social influence on the develop-
ment or redevelopment of the areas in which the facilities will be located.”
GSA is required to consult with and receive advice from the Secretaries of
Housing and Urban Development, Health, Education, and Welfare, and
Cormerce concerning the impact a selection will have on improving social
and economic conditions in the area. 2

Some other factors which must be taken into consideration are efficient
performance of executive agencies, need for development and redevelopment of
areas, existence of Government-owned permanent buildings, prevailing rental
rates, need for consolidating agencies in a common or adjacent space, and

724
consistency with State, regilonal, and local plans,

722, As of May 31, 1973, 67 percent of all minority Federal employees were
employed at the GS-=6 level and below, As of October 1972, 74 percent of
all female employees were employed at the GS=6 level and below.

723. In addition, GSA is required to coordinate proposed programs and plans
with the Office of Management and Budget, the Civil Service Commission, the

Office of Emergency Preparedness, the Department of Defense, and the executive
agencies concerned,

724, GSA has recently informed this Commission that"[i]t is [these] other

considerations which make GSA decisions so difficult," Sampson letter,
supra note 709,
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Despite the clear need for GSA to incorporate fair housing concerns
into its space acquisition processes, the Executive order comtains no
explicit provision for GSA to consider the extent to which housing is
available on a nondiscriminatory basis in the vicinity of the proposed
location for a Federal agency. In August 1972, GSA stated that
Executive Order 11512 was in the process of being revised, o GSA staff
indicated that this revised Executive order would give GSA responsibility
for considering fair housing conditions in the location and relocation of
Federal agencies, The proposed revision, however, was not zent to the

72

Attorney General for legal clearance until March 7, 1974, and has not been

issued as of May 15, 1974,

725, Interview with I,E, Friedlander, Executive Director, Public Building
Service, and John Melnik, Acting Director, Federal Buildings Fund, Management
Division, Public Buildings Services, General Services Administration, Aug. 21,
1972,

726, Letter and attachment from Stanley Ebner, General Counsel, Office of Management
and Budget, to William Saxbe, U,S, Attorney General, Mar, 7, 1974, The proposed
Executive order states:

It is the policy of the Federal Government
that in the selection of sites for Federal
facilities consideration shall be given to
the availability of adequate low and moderate
income housing on.a nondiscriminatory basis
and the adequacy of access to such sites
from places of residence.
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Another important revision of this Executive order is that it would

727
explicitly apply to all agencies with authority to acquire space, not only
728 '

to GSA, This would vastly increase the express Federal responsibility for

insuring adequate low~- and moderate-income and fair housing in the vicinities of
729

Federal agencies, There has been disagreement as to whether Executive

Order 11512 must be followed by all Federal agencies in acquiring and

utilizing office buildings and space. It apparently has not been

727. This authority is discussed in note 706, supra,
728, The proposed.Executive order states:

The head of each executive agency...shall establish
an effective and systematic arrangement /for using/
the availability of low and moderate income housing
on a nondiscriminatory basis...as a guideline in
selection of all sites for Federal facilities by
his agency. Such arrangements shall be established
and administered in coordination with the Secretary
of Housing and Urban Development. Proposed executive
order contained in Ebmer letter, supra note 726.

729, The Federal Government occupies 403,232 buildings, a total of
2,483,677,419 square feet of space, inside the continental Unlted States.

GSA controls less than 10 percent of that space. See note 706 supra.

.
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interpreted by HUD as being applicable to agencies other than GSA, 70
It appears, however, that Executive Order 11512 is generally applicable. e
Section I of the Executive order, which speaks about initiation and
maintenance of plans for acquiring and utilizing federally-owned and
leased space, concerns only the Administrator of General Services. None-
theless, Section 2, which speaks about Federal policies for acquiring,
assigning, reassigning, and utilizing office buildings and space, directs
that these policies be followed both by the Administrator of General Services
and by the heads of executive agencies. 732

There are no directives requiring Federal agencies in general
to take the adequacy of fair housing and low- and moderate-income
housing into account in planning for their space needs. It is,
however, the explicit inclusion of all Federal agencies in the
proposed Executive order which has delayed its issuance. HUD, in

particular, has been resistant to the proposed order as it would increase

its responsibility for providing to Federal agencies information on

730. This is inferred because HUD wrote to GSA that the proposed Executive
order would have the effect of extending the responsibilities under
Executive Order 11512 to cover non-GSA-acquired sites. Letter from George
Romney, Secretary of Housing and Urban Development, to Caspar W. Weinberger,
Director, Office of Management and Budget, July 20, 1973.

731, See also telephone interview with Charles Simms, General Counsel,
Office of Management and Budget, Sept. 13, 1973, Mr. Simms stated that it
had been his understanding that Executive Order 11512 in fact applies to all
Federal agencies. It would appear that GSA, too, holds this belief. See
letter from Michael J. Norton, Regional Administrator, General Services
Administration, Denver, Colo., to Joseph C. Muskrat, Regional Director, U.S.
Commission on Civil Rights, Denver, Colo., Mar. 13, 1974,

732, Only the GSA Administrator, however, is directed to consult with the
Secretaries of HUD, HEW, and Commerce in carrying out these policies.
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733
fhe social and economic conditions in the area in question.

B, The HUD-GSA Memorandum of Understanding

GSA's responsibility to provide leadership in fair housing in the
location and relocation of Federal agencies 1s enunciated in an agreement
between GSA and HUD which states that GSA "will pursue the achievement

734 735

of low- and moderate-income and fair housing objectives," This

Memorandum of Understanding was issued pursuant to Executive Order 11512

733, Romney letter, supra note 730,

734, The Memorandum of Understanding does not define "low- and moderate-income."
This term was not defined until a year after the memorandum was issued. See
note 733 infra,

735, Memorandum of Understanding Between the Department of Housing and(?rb%P
Development and the General Services Administration Concerning Low=- and Moderate=

Income Housing, signed by Robert L, Kunzig, Administrator, GSA,, June 11, 1971,
and George Rommey, Secretary, HUD, June 12, 1971 (41 C.F.R. § 101-17,4801). GSA
has entered into no similar agreements with other Federal agencies such as HEW
and Commerce with which, under Executive Order 11512, it is required to consult,

GSA recently stated:

While there may be no formal written agreement, GSA does as a
matter of operating policy consult with DHEW, Labor, Commerce,
Transportation, Corps of Engineers, etc. In virtually every
case that involved the GSA/DHUD Agreement, GSA also wrote to
and consulted with affected agencies, Sampson letter, supra
note 709,
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736
and to Title VIII of the Civil Rights Act of 1968.

Its purpose is to spell out the roles of GSA and HUD in ensuring that
adequate low- and moderate-income housing and housing in general is available
without discrimination on the basis of race, color, religion, and national
origin737 in the vicinity of space acquired or leased by GSA. GSA agrees
to pursue the achievement of low- and moderate~income housing and fair housing
objectives in all determinations with respect to the location of federally-
constructed buildings and federally-leased buildings and space. GSA retains
authority to make the ultimaté decision concerning Federal space738 but agrees
that advice from HUD concerning the present and planned availability of low-

and moderate~income housing on a nondiscriminatory basis is to be the

principal basis for its consideration of the fair housing objectives.

736. Other authorities for the memorandum are Section II of the Housing Act
of 1949 (42 U.S.C. 8 1441 (1970)) which sets forth the national policy of
"the realization as soon as feasible of the goal of a decent home and a
suitable living environment for every American family....":; the Housing and
Urban Development Act of 1968 (Sections II and 1601; 42 U.S.C. & 1701t (1970)
and 42 U.S.C. § 1441A (1970)) which reaffirms this goal; the Public Buildings
Act of 1959, as amended, 40 U.S.C. 601-605 (1970); the Federal Property and
Administrative Services Act of 1949, as amended, 40 U.S.C. 481 (1970), which
gives the Administrator of GSA the responsibility for acquiring and assigning
Federal space.

737. Title VIII of the Civil Rights Act was amended August 22, 1974, to include
provisions prohibiting discrimination on the basis of sex. It appears that as
of October 1974, the Memorandum of Understanding had not been changed to
correspond with the amendment's inclusion of sex. Telephone interview with
John Melnik, Acting Director, Federal Buildings Fund, Management Division,
Public Buildings Services, General Services Administration, Oct. 1, 1974.

738. Section VI of the agreement states that ultimate decision will be based
upon the Administrator's determination that "such decision will improve the
management and administration of govermmental activities and services, and
will foster the programs and policies of the Federal Government."
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HUD is recognized in the agreement as possessing the necessary expertise

to investigate, determine, and report to GSA on the availability of low- and
moderate-income housing on a nondiscriminatory basis. HUD agrees to make such
reports concerning housing in the vicinity of proposed locations for Federal
installations. The agreement also recognizes that HUD possesses the required
expertise to advise GSA as to the steps necessary to increase low~ and moderate-
income housing on a nondiscriminatory basis once a site has been selected. 7%
GSA and HUD agree to develop an affirmative action plan to ensure an adequate
supply of low- and moderate-income housing if a site is selected without an
adequate supply of such housing.

The agreement makes no mention of assuring that any community selected
does not dZscriminate against women in the financing, sale, or rental of
housing. ! 0Sex discrimination in housing is prohibited by the Housing and
Community Development Act of 1974 which amends Title VIII of the Civil
Rights Act of 1968. If mortgage financing is difficult for women to obtain
in the area, this may preclude some female employees from relocating with

their agencies, and GSA and the agency involved must assume responsibility

for emsuring against such an occurrence.

739, In order that HUD can supply GSA with an ade

. quate report, GSA agrees
to inform HUD at the earliest possible time of any plans gor acquirigg
Federal space.

740, The authgr%ty for the agreement, Title VIII of the Civil Rights Act
of 1968, prohibits discrimination on the grounds of race, religion, or

national origin in the sale or rental of housing. It does not prohibit dis-
crimination on the ground of sex. WNonetheless, sex discrimination in housing
where State action appears may violate the l4th amendment of the

Constitution which guarantees equal protection of the laws for all persons.
See Reed v. Reed, 404 U.S. 71 (1971) in which the Supreme Court ruled

that a provision of the Idaho code which gave preference to men over

women as administrators of a decedent's estate violated the 14th amendment.
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The agreement contains a provision that it will be reviewed

1 year after its issuance and modified to incorporate any provision

necessary to improve its effectiveness in light of actual experience.
741
As of May 1974, this review had not taken place although it should have

been conducted in June 1972. Nontheless, GSA's central office reports

that all of its regional offices are complying with the agreement.
742
This assertion is based on central office reviews of regiomal reports.

The central office does not plan to undertake reviews following agency

relocations to evaluate the adequacy of HUD-GSA procedures in the site
743

selection process.

C. Implementing Procedures
744
GSA and HUD procedures implementing the Memorandum of Understanding

more clearly define the responsibilities of the two agencies in the Federal

741. GSA recently stated:

This is not absolutely correct, since both GSA and HUD issued implemen-
ting instructions during that month. Drafts of these instructions had
been published in the Federal Register on December 11, 1971. Comments
received in response to the draft were incorporated in the June 1972
instructions; thus, a limited review was, in fact, accomplished.
Sampson letter, supra note 709.

742, GSA response to the Commission's April 1973 questionnaire contained
in a letter from Arthur F. Sampson, Acting Administrator, General Services
Administration, to Stephen Horn, Vice Chairman, U.S. Commission on Civil
Rights, June 7, 1973 7Jhereinafter referred to as GSA response/.

743. Interview with I.E. Friedlander, Executive Director, Public Buildings
Service, General Services Administration, Jume 19, 1973,

744, 41 C.F.R.B 101-17, Construction and Alteration of Public Buildings;
General Services Administration Order PBS 7,000.11, "Availability of Low-
and Moderate~Income Housing-DHUD/GSA Memorandum of Understanding of June 12,
1971," (published at 37 Fed. Reg. 11371, June 7, 1972); and Department of
Housing and Urban Development, "New and Relocating Federal Facilities
Procedures for Assuring Availability of Housing on Nondiscriminatory Basis
for Low- and Moderate-Income Employees," 37 Fed. Reg. 11367, Jume 7, 1972.
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space acquisition process by outlining the considerations to be taken

into account in acquiring Federal space and the conditions under which
745
the agreement must be applied. GSA procedures discuss the factors which the

Memorandum of Understanding adds to the list of consideratioms to be taken into
746
account when acquiring Federal space, including availability for employees

of low- and moderate-income housing on a nondiscriminatory basis, and non-
747
discrimination in the sale and rental of housing. The relative importance of

these factors is not clearly articulated, although the regulations appear
748
to give more emphasis to some of the original list of considerationms.

745. The procedures also detail the information which must be provided by GSA
to HUD about each space action, the specifications for HUD's reports, and

the requirements for affirmative action plans where HUD provides a negative
report concerning the space in question. GSA's implementation of these
procedures is discussed In Section II infra.

746. These are considerations listed in Executive Order 11512, See p. 273,
supra.

747. Also added to the factors to be considered are the adequacy of access from
other areas of the urban center and the availability of parking.

748. TFor example, the regulations require that the availability of low- and
moderate-income housing on a nondiscriminatory basis be "considered." 41

C.F.R. 8 101-17.102 (a)(6). Im contrast, they require that "material considera-
tion" be given to efficient performance of the missions and programs of

the executive agencies involved. 41 C.F.R. 8 101-17.102(a)(1).



282

It seems that the availability of housing on a nondiscriminatory basis
should be an absolute requirement; that is, that no agency should be located
in a commmity which does not assure open housing, By relegating equal
housing opportunity to the status of only one of a number of factors to be

considered, the proposed regulations make it possible for officials to
749
ignore this factor, In Boston, for example, GSA officials stressed that

GSA's role is to serve the agency seeking space. They stated that an agency

generally has a site in mind and that GSA will do all it can to secure that
750
space unless the costs are exorbitant, They believed that implementation of

the agreement requires other agency acceptance and compliance with the basic
751
reasoning for the HUD-GSA agreement. In general, however, they appeared to
752
believe that implementation of the agreement was irrelevant,

749, This Commission's review of GSA's implementing procedures is contained in

a letter from John A, Buggs, Acting Staff Director, to the Commissioner of Public
Buildings, GSA, Dec. 3, 1971, and letter from John A, Buggs, Staff Director~
designate, to Commissioner, Public Buildings Service, GSA, Jan. 3, 1972,

750, Interview with Andrew Canzanelli, Jr., Operational Plamning Staff, and
John S, McNaughton, Space Management Staff, Public Buildings Service, GSA,
Boston, Mass., in Boston, Nov. 14, 1972,

751. Sampson letter, supra note 709,

752, Canzanelli and McNaughton interview, supra note 750, These officials believed
that the agreement was impractical,since it requires an investigation of fair
housing conditions for a site which could not be inhabited for another 5 years

and by that time the housing situation might be changed. Further, since these
officials did not believe that housing discrimingtion is a problem in New England,
they argued that it was necessary to look only at vacancy rates to determine if
nondiscriminatory housing were '"available", Id,
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G§§3continues to believe that it must be permitted to select

sites which are imaccessible to low- and moderate-income housing

on a nondiscriminatory basis if these sites are rated favorably on

. ] 754
the other considerations GSA must take into account. GSA notes that by

753, GSA recently stated:

Generally in deciding which communities need a Federal
building, GSA bases its determination on the current
and future need for space as evidenced by existing
leased space and continuing Federal requirements.

It is important to point out that the amount of
existing leased space is critical in determining the
need for a Federal building and that leased space is
acquired in geographic areas selected by the agencies,
Therefore, in fact, GSA selects communities in which &
to build a Federal building only indirectly, There
have been notable expections such as Reston and the
Bureau of Standards facility in Gaithersburg, but
there have been no such cases since FY 73e¢.ce.

It should be emphasized that under existing procedures
the requesting agency, primarily, selects the geographic
area in which they [sic] need to be located when the
acquisition is to be a "Federal building," Sampson
letter, supra note 709,

754, See U.S, Commission on Civil Rights, The Federal Civil Rights Enforcement
Effort=--A Reassessment 40 (1973).
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statute and Executive order, it has the authority and responsibility
for making final location determinations with respect to the comstruction
of Federal buildings and the acquisition of leased space. It points out that it
must take into account factors other than those which are the subject of
the Memorandum of Understanding. 1It, therefore, argues that it would be
impossible for GSA to reject locations solely because of inadequacy of
low- and moderate-income housing on a nondiscriminatory basis.755

The need to consider other factors, however, does not appear to

756
preclude the rejection of sites which do not meet fair housing require-

755. Id. This interpretation is also considerably more narrow than GSA's 1969
policy which pledged to avoid areas known to lack adequate low- and moderate-
income housing for Federal employees. This policy is outlined in a memorandum
from William A. Schmidt, Commissioner, Public Buildings Service, GSA, to all
GSA Regional Administrators, "Availability of Low and Middle Income Housing

in Areas Where Federal Facilities are to be Located," Mar. 14, 1969. See

also letter from John W. Chapman, Acting Administrator, GSA, to Howard A.
Glickstein, Acting Staff Director, U.S. Commission on Civil Rights, May 12,

1969. L

.- g “

756. GSA states that this Commission:

equates the term "Availability of low and moderate

income housing on a non-discriminatory basis" with the
term "open housing" and is critical of GSA for not
addressing specifically the problem of open housing.

The terms are not always synonymous. GSA 18 charged

with responsibility of ensuring the availability of 1low
and moderate income housing on a non-discriminatory basis
which we do to the greatest extent practicable. Sampson

letter, supra note 709.

It should be noted that GSA regulations require that affirmative action
plans be developed not only in cases in which a proposal site is deemed

inadequate because of an insufficient supply of low-and moderate-income
housing on a nondiscriminatory basis, but also when “nondiscrimination

in the sale or rental of housing" is inadequate. GSA Order PBS 7000,11,
supra note 744, at 8 8(d).
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ments. The availability of housing on a nondiscriminatory basis
should be made an absolute requirement, subject to limited exceptions in
which the agency can sustain the burden of demonstrating that its

758 759
migsion demands location in a particular community,

757. GSA has stated:

GSA will not select sites in those areas where there
is an inadequate supply of low and moderate income
housing available on a non-discriminatory basis without
the initiation of an Affirmative Action Plan. As
indicated [in note 753 supral, the agencies make the
initial determination as to the geographical area in
which they operate. It is then the obligation of GSA
to assure that the fair housing requirements of the
Civil Rights Act are satisfied in providing the
necessary space for agency operations., This 1s done
by virtue of our adherence to Executive Order 11512
and the GSA-DHUD Memorandum of Understanding. Sampson
letter, supra note 709.

The requirement for an affirmative action plan is discussed in
Section IITI infra.

758. While it is clear that in some situations the mission of an agency
might dictate location in a particular area, such instances would be rare.
For example, there are agencies such as the Tennessee Valley Authority

or the Saint Lawrence Seaway Corporation whose mission is related to a
geographic area. Similarly, the Bureau of Immigration and Naturalization's
Border Patrol protects national security by screening individuals entering
the United States and, therefore, must have stations located at points of
entry to the country.

759. GSA stated that the agencies and not GSA determine the geographic
area to which the location will be made. Sampson letter, supra note 709.
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Although the Memorandum of Understanding applies to all GSA
lease and construction activity, both HUD's and GSA's implementing
procedures were designed to greatly restrict the activities to which

the agreement would apply. They limit the applicability of the
76 761
agreement to project development investigatioms, site investigations,

762
and major lease actions.

Major lease actions are those lease actions where (1) 100 or more
low- and moderate-income employees are expected to be employed in the
space to be leased and (2) the lease involves residential relocation of
a majority of the low- and moderate-income work force, there will be

a significant increase in transportation or parking costs, or travel
763
time to the new location will exceed 45 minutes. The agreement may also be
764
applied to any other action of special importance.

760. A project development investigation is a field study resulting in a
comprehensive planning document containing the data and information

needed to fully justify Federal or lease construction, purchase of a building,
or major alteration project for housing Federal activities.

76l. A site investigation is a field study to -consider all potential locations
for a new project within a delineated area of a particular community and

to present, as an end product, three sites, ranked in order of desirability,
for the proposed project.

762. A lease action is a lease of space by GSA for which there is no
existing lease (new lease), a lease by which occupancy is continued
after expiration of an earlier lease (succeeding lease), or a lease
which cancels or replaces an existing lease prior to its expiration
(superseding lease).

763. Major lease actions also include lease actions which will result in
a 20 percent increase in travel time if the travel time to the present
facility already exceeds 45 minutes.

764. GSA retains authority, by the regulations, to determine what lease
actions might be of "special importance."
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The agreement does not apply to the relocation of a Federal
agency to a building currently owned or leased by the Federal
Government or to a large number of lease actions in which employees
will retain their former housing. Indeed, in f£iscal year 1973, out
of a total of 1,831 lease actions, GSA determined that the HUD-GSA
agreement was applicable in only 11 cases. 76 While this limitation
in the agreement is seemingly practical because it obviates a review
of situations in which most Federal employees are not seeking new
housing, the outcome is to greatly curtail GSA's authority. 76 It
disregards the possibility that employees are currently forced to
live in segregated housing or housing beyond their budget. To
obtain the greatest leverage, the agreement should be used to

require the development and execution of affirmative action plans

to correct housing deficiencies in communities in which Federal

765. TLetter from John W. Melnik, Acting Director, Federal Buildings
Fund, Management Division, Public Buildings Service, GSA, to Jose

Garza, Equal Opportunity Specialist, U.S. Commission on Civil Rights,
Aug. 28, 1973.

766, GSA recently stated:

/I/t should be pointed out that the great majority of the

lease actions cited involve the expansion needs of Federal
agencies at existing locations and consolidation of

fragmented Federal activities. Some criteria must be established
as to those cases which will require HUD/GSA agreement
application. Such criteria must meet existing budgetary _
and personnel ceilings. We feel the current criteria is /sic/
sufficient. Sampson letter, supra note 709.
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767
facilities are currently located.

Introducing a requirement that the relocation of 100 or more
low- or moderate-income employees must be involved caused hard-
ships to employees of smaller installations. For example, the
Memorandum of Understanding was -not applied to the proposed ex-
pansion of a National Park Service Station at Lukeville, Arizona.
In March 1973, there was no housing, at any price range, available

768
for the 10 to 15 employees who would be working there. Clezrly some

Federal action to provide housing for these persons should be man-

datory.

767. The Commission interviewed staff from GSA's Public Buildings Service

in Denver, Colo., Boston, Mass., Forth Worth, Tex., San Francisco, Cal., and
Chicago, I1l. These staff members generally did not appear to have any con-
ception of the possible gains from using the HUD-GSA agreement to further

fair housing throughout the country. See, for example, interviews with
Charles 0. Thomas, Operational Planning Staff; L.N. Stewart, Regional Director,
Public Buildings Service, GSA, Forth Worth, Tex., in Forth Worth, January 30,
1973; and Eldon L. Kirby, Operational Planning Chief, and G. C. MacClelland,
Operational Planning Staff, Public Buildings Service, GSA, San Francisco, Cal.,
in San Francisco, Mar., 21, 1973.

768. Kirby and MacClelland interview, supra note 767. Present employees at
the Lukeville station live in trailers. The failure to apply the agreement to
the Lukeville situation was of concern to staff in the San Francisco Regional
HUD Office. Interview with June Cleland, Program Management and Control
Officer, Office of Equal Opportunity, HUD Regional Office, San Francisco,
Cal., in San Francisco, Mar. 19, 1973.

GSA noted that it recognized that there was no housing available at
Lukeville and that it had:

requested funds from Congress to construct residences,
obtained the funds, and will construct at least 12
residences to house employees who will be working there.
Consequently, not only did the GSA/HUD agreement not apply
by its own terms, but there was no need for it in this
case because of prompt remedial action taken by GSA on

its own initiative. Sampson letter, supra note 709.
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II. Execution of the Agreement and Tmplementing Procedures

A. Information Sent From GSA to HUD
769 770
During fiscal year 1972 and 1973, GSA requested HUD ad-

769. During fiscal year 1972, GSA requested HUD advice concerning 21 site
investigations, 20 project development investigations, and 22 lease actions.
GSA response to U.S. Commission on Civil Rights July 1972 Questionnaire
contained in a letter from Arthur F. Sampson, Acting Administrator, General
Services Administration, to Theodore M. Hesburgh, Chairman, U.S. Commission
on Civil Rights, Aug. 2, 1972, and General Services Administration, Projects
Referred to HUD June 1, 1971 to Jume 30, 1972, internal undated report.

770. During fiscal year: 1973, GSA requested HUD advice for all of its

36 site investigations, all of its 13 project development investigations,

and 11 of its 1,8311lease actions. HUD advice was thus solicited for the
following cities during that year: (in some of these cities, HUD advice

was solicited more than once) Region I, Boston, Mass.; Region II, Camden

and Princeton, N.J., New York and Syracuse, N.Y., and San Juan, P.R.; Region III,
Baltimore, Prince George's County, and Montgomery County, Md.; Parkersburg and
Wheeling, W. Va.; Region IV, Birmingham, Ala,, Fort Lauderdale and Orlando,
Fla., Atlanta, Athens, and Rome, Ga., Hattiesburg, Miss., Winston-Salem,

N.C., Aiken and Florence, S.C., Knoxville and Nashville, Tenn.; Region V,
Chicago, Ill., Indianapolis, Ind., Akron, Columbus, Dayton, and Youngstown,
Ohio, LaCrosse and Madison, Wis.; Region VI, Iowa City, Iowa; Jefferson City,
Mo,, and Lincoln, Neb.; Region VII, New Orleans and Shreveport, La., Oklahoma
City, Okla., El Paso, Galveston, and Laredo, Texas; Region VIII, Denver, Colo.,
and Aberdeen, S.D.; Region IX, Tucson, Ariz., Berkeley, San Diego, Santa Ana,
Santa Rosa, and Van Nuys, Cal., and Honmolulu, Hawaii; Region X, Anchorage,
Alaska, Pocatello, Idaho, Eugene and Portland, Oreg., and Wenatchee, Wash.

GSA response, supra note 742.
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771

vice 120 times. When requesting HUD advice, GSA is directed by

its procedures to inform HUD promptly of the pending investigation

772
and supply the following information:

773
(1) the number of low=- and moderate-income jobs anticipated
at new or relocated facilities when fully staffed and

(2) the delineated area within which the specific site will be

considered or the lease action is anticipated.

GSA has generally given HUD information about the location of

the proposed Federal site, but it has been less consistent in supplying

771. The analysis which follows is based on a review of the GSA-HUD
correspondence” concerning 30 of these instances, 25 percent of the

cases in which the agreement was applied during fisecal year 1972
and 1973. The correspondence reviewed was principally from Region
I (Boston), Region V (Chicago), Region VII (Fort Worth), and Region.
IX (San Francisco), the regional offices .visited by Commission
staff in conjunction with this study.

772. GSA Order PBS 7000.11, supra note 744, Sections 8a and 9b.
In the case of a pending project development investigation, GSA

is merely required to supply HUD with a delineation of the area
being surveyed,

773. GSA and HUD define low=- and moderate-income as being '"equal to or
less than the median family income established by HUD for the housing
market area under consideration." 1In the case of Federal employees,
low- and moderate~income is defined as including "all grade levels
from GS-1 through that grade level the mid-point of which 1s nearest
to the dollar figure of the median family income for the area."

GSA Order PBS 7000.11, supra note 744 , Section 4 and HUD Handbook
8030.1, Chapter 1, Paragraph 3.b.
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774
HUD with the required employee informdtion. As late as January

1973, more than 6 months after the implementing procedures were

issued, HUD had to request this information from GSA because it had

775
not been routinely forwarded in the request for a site investigation.

774. A review of GSA's San Francisco and Denver Re%ional Office
files indicated that the regional of fices did not always supply

HUD with the necessary information on the number of low- and
moderate-income employees to be assigned to the proposed facility.

See letter from E.W. Baughman, Regional Director, Public Buildings
Service, GSA, San Francisco, Cal., to R. E. Boldt, Assistant Regional
Administrator for HUD, San Francisco, Cal., July 13, 1972, concerning
the selection of sites in Tucson, Ariz., Honolulu, Hawaii, San Diego,
Santa Ana, Van Nuys, and Santa Rosa, Cal., and letter from Joseph

L. Cohen, Acting Regional Administrator, GSA, Denver, Colo., to Robert
C. Rosenheim, Regional Administrator, HUD, Denver, Colo., July 19, 1972,
concerning a site in Aberdeen, S.D.

775, Letter from George J. Vavoulils, Regional Administrator, HUD, Chicago, Ill.,

to John W. Chapman, Jr., Regional Administrator, GSA, Chicago, T1l.
1973. This letter concerned GSA's request for Information 82 connedtion 22

with a site investigation in Madison, Wis. In April 1972, GSA requested
a report from HUD (letter from John V., Chapman, Jr., Regional Admini-
strator, GSA, Chicago, Ill., to George J. Vavoulis, Regional Admini-
strator, HUD, Chicago, Ill., Apr. 26, 1972) and as of December 1972,

GSA had not supplied the relevant information on low- and moderate-income
jobs and the delineated area of the proposed site. It was a8 full g
months after GSA's request to HUD that HUD became mobilized to

request the missing information. As of January 1973, HUD had not
supplied its report. See Memoranda to Files from Roger H. Hilgenbrink,
Realty Specialist, GSA, Chicago Regional Office, Dec. 11, 1972, and Jan.
8, 1973,
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&

B. GSA Requests for Information

1. prior to the Issuance of TImplementating Procedures §

The Memorandum of Understanding requires that GSA comnsult with
HUD concerning the present and planned availability of low- and
moderate-income housing on a nondiscriminatory basis in the area
in which a Federal building is to be constructed or leased.776 Prior
to the issuance of implementing proced;;ész77 however, GSA's requests
for HUD reports often, but not always, failed to make clear that such
advice was solicited, indicating GSA's almost total lack of concern

with using the memorandum to ensure fair housing.

On August 23, 1971, more than 2 months after the memorandum

had been signed, the GSA Regional Administrator in Boston wrote

to HUD:

776. HUD-GSA Memorandum of Understanding, supra note 735, Section 9.

777. These procedures were not issued until 1 year after the
Memorandum of Understanding was signed.



293

Your counsel and advice during our investigation
Jof sites for the construction of a new Federal
Office Building in Manchester, New Hampshire/ as
provided for under Executive Order 11512 are
solicited. We will need assistance in identify-
ing and compiling information on the social and
economic aspects of Manchester with particular
emphasis on the programs of your department. 778

There was no mention that the report should contain an evaluation of
the availability of low- and moderate~income housing in that area.
There was no mention of the Memorandum of Understanding. This request
was apparently a standardized one used in many GSA regional offices.
It was used in a letter concerning Shreveport:’Louisiana , from the GSA
Fort Worth Regional Office to HUD in September 1971, 3 months after
the memorandum was signed.779 The Chicago Regional Office made such a

780
request as late as April 1972,

778. Memorandum from Albert A, Gammal, Jr. Regional Administrator, GSA, Boston,

Mass,., to James J. Barry, Regional Administrator, HUD, Boston, Mass., 'Site
Investigation, Manchester, New Hampshire," Aug. 23, 1971. A similar
memorandum concerning a project development investigation in Springfield,
Mass.,had been sent from GSA to HUD 1 week after the memorandum was

signed, See Memorandum from Albert A, Gammal, Jr., Reglomnal Administrator ,GSA,
Boston, Mass., to James J. Barry, Regional Administrator, HUD, Boston,

Mass,, "Field Survey, Federal Space Situation, Springfield, Mass, 01103,"
June 18, 1971,

779. Letter from Jay H. Bolton, Regional Administrator, GSA, Forth Worth,
Texas, to Richard L. Morgan, Regional Administrator, HUD, Fort Worth,
Texas, Sept. 15, 1971,

780, Letter from John U. Chapman, Jr., Regional Administrator, GSA, Chicago,
I1l., to George J. Vavoulis, Regional Administrator, HUD, Chicago, Ili.,
Apr. 26, 1972,
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In early October 1971 the GSA Boston Regional Director made a slightly

altered standard request; he indicated that his request concerning

Pittsfield, Massachusetts, was made undef the authority of both the

Executive order and the Memorandum of Understanding, He asked for

781
information from HUD regarding HUD's "plans or programs," but did not

inquire as to fair housing conditions in Pittsfield. It was not until
later that month that the Regional Director again wrote to HUD concerning

Pittsfield, Massachusetts, and asked for "a statement on the status of fair and
782
open housing in the community in general," The pattern in other regional

783
offices was similar,

781. Memorandum from Albert A. Gammal, Jr., Regional Administrator, GSA, Bostonm,
Mass., to James L. Barry, Regional Administrator, HUD, Boston, Mass.,

YField Survey, Federal Space Situation, Pittsfield, Massachusetts," Oct. 7,
1971,

782. Memorandum from Albert A. Gammal, Jr., Regional Administrator, GSA,
Boston, Mass., to James J. Barry, Regional Administrator, HUD, Boston, Mass.,
"Federal Space Situation, Pittsfield, Massachusetts,'" Oct. 21, 1971.

783. For example, it was not until November 1971 that the GSA Fort Worth Regiomal
Office modified its standardized request for information. 1In a letter to

HUD concerning New Orleans, it mentioned the authority of the memorandum

and requested information on low- and moderate-income housing, and for a
"statement on the status of Fair and Open Housing in the community in general."
Letter from Jay H. Bolton, Regional Administrator, GSA, Fort Worth, TeXe,

to Richard L. Morgan, Regional Administrator HUD, Fort Worth, Nov. 20, 1971.

It was not until June 1972 that the San Francisco Regional Office made a
request for g statement on the status of fair and open housing. This was

made in a letter from T,E, Hannon, Regional Administrator, GSA, San

Franéisco, Cal., to Robert E, Boldt, Assistant Regional Administrator,

HUD, San Francisco, Cal., June 9, 1972.
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Throughout fiscal year 1972, GSA's requests for HUD advice on

housing on a nondiscriminatory basis continued to be haphazard. For

example, in February 1972, concerning Galveston and Houston, GSA asked

for detailed information which would assist in ""determining the

availability of and accessibility to low- and moderate-income housing

for employees at the proposed site."

784
Regarding open housing, however,

GSA wrote to HUD only that:

Your report should conclude with a statement of
concurrence with our proposed delineated area,
with respect to the availability and accessi-
bility of low- and moderate-income housing on a
nonaiscriminatory basis for the lower income
employees whose jobs will be moved as a result of
this new lease action. 785

784, Letters from Jay H, Bolton, Regional Administrator, General Services

Administration, Fort Worth, Texas, to Richard L. Morgan, Regional
Administrator, Department of Housing and Urban Development, Fort Worth,

Tex-,

1'

785,

Feb. 3 and Feb. 22, 1972, 1In both cases GSA asked for:

Summary information concerning the general type, location,
cost, and current availability of all local housing.

Any publicly-assisted housing built in recent years and the
current approximate vacancy ratio.

A listing of current proposed planned low- and moderate-income
housing.

Geographic areas of urban renewal.
Maps indicating public transportation, locations of low- and

moderate-income housing, urban renewal, community renewal, and
model cities projects.

Id.
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Such a request is unacceptable, as GSA does not have the resources to

make an adequate, independent judgement regarding fair housing. The agre?mgnt
8o
reauires that HUD's advice and not simply that concurrence be solicited.

In April 1972, concerning Riverside, California, GSA asked HUD for
Ya general statement as to the availab%%ity of low- and moderate-income
housing on a nondiscriminatory basis,” gince the request was only for a
general statement, GSA placed no responsibility on HUD for an indepth
investigation.,

2, Under the Implementing Procedures

GSA's implementing procedures issued in June 1972 made clear what advice
should be solicited by GSA from HUD. Following receipt of GSA's request,
HUD is required to provide GSA with the following fair housing information: 788

- A delineation of subareas which appear accessible to low~ and moderate-

income housing on a nondiscriminatory basis and those which do not,

- A determination of the extent of discrimination in the sale and rental

of housing,

786. GSA stated, "HUD knows well our purpose and intent and should provide
the necessary information for us to act in accordance with Executive

Order 11512." Sampson letter, supra note 709, HUD's failure to provide
the necessary information in response to GSA's inadequate requests is
discussed on pp. 300-03 infra.

787. Letter from T.E. Hannon, Regional Administrator, GSA, San Francisco,
Cal., to Robert E. Boldt, Assistant Regional Administrator, HUD, San
Francisco, Cal., Apr. 14, 1972,

788, GSA Order PBS 7000,.11 Sections 7, 8, and 9, supra note 744, 1If
such a report has been previously developed on the area in question, HUD
18 only required to update that report relative to the availability of
housing on a nondiscriminatory basis and the availability of low=- and
moderate-income housing in the delineated areas.
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In addition, 1n order to demonstrate the availability of low- and
moderate~income housing, HUD is required to provide GSA with: 7%

(1) Summary information onm the type, location, cost,.and vacancy
rates for all housing in the area.

(2) A listing, by location, of HUD-subsidized housing in the area,
including the raclal occupancy and vacancy rates of such housing.

(3) An estimate, by location, of all other low- and moderate=income
housing meeting standards for relocation housing,790and including the
raclal occupancy and vacancy rates of such housing.

(4) A listing by location of all subsidized housing planned within

the next year.

(5) A listing of competing displacement needs for the subsidized

housing,

(6) A delineation of the geographic boundaries of urban renewal, model

cities, and neighborhood development projects.

In addition, if specific sites are identified, HUD is required to
examine not only the housing situation, but also the transportation system,
Public transportation from nondiscriminatory low- and moderate-income housing
to the facility is required to be available with schedules conveniently close
to opening and closing of business, Travel time on public transportation to

the proposed site 1s. requixed to be equal to or less than that from housing of

789, Id.

790, HUD relocation standards are contained in the HUD Relocation Handbook
(1371.1) Chapters 2 and 4, (July 1971),
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higher~income employees. Where public tramnsportation is inadequate: a) travel
time by automobile may not exceed travel time for higher-income employees and
b) the monthly cost of parking may not exceed the average of 8 hours’

791
wages of low- and moderate-income employees at the facility.

791, General Services Administration, PBS Order 7000.11, supra note 276 and

Department of Housing and Urban Development, New and Relcc ating

Federal Facilities, supra note 276. This provision is of particular

importance to minority and female employees, many of whom are of low- and
moderate income. As of July 1972, nearly 80 percent of American households owned
automobiles. However, only 53 percent of all families with incomes under :
$5,000 owned cars and only 41 percent of all families with incomes under

$3,000 owned cars. Only 54 percent of all black families owned cars.

Similar data are not published for Native American, Asian American, OTr

Spanish speaking background families. They are not published by sex of

head of household. U.S., Department of Commerce, Bureau of the Census,

Consumer Buying Indicators, Series P-65, No. 44, "Household Ownership of

Light Gars and Trucks; July 1971" (February 1973).
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GSA's commitment to ensuring fair housing, as evidenced by its
letters to HUD, did not appear to increase appreciably in fiscal
year 1973, following the issuance of the implementing procedures. In
September 1572, scveral months after the implementing procedures had
been issued, a standardized letter similar to that used a year before
by GSA regional offices was sent from the Dallas office asking for
"assistance in identifying and compiling information on the social
and economic aspects of El Paso,"_792 with no mention of fair housing
conditions at any income level.

Moreover, GSA's requests often continued to fail to mention the
need for information on the extent of discrimination in the sale or
rental of housing, regardless of income level. They were often unnecessarily
limited only to inquiries about low- and moderate-income housing for Federal
employeesz93 although GSA's responsibilities provided it with leverage to

ensure that fair housing becomes a reality whenever Federal agencies relocate.

792. Letter from Jay H. Bolton, Regional Administrator, GSA, Fort Worth, Tex.
to Richard T. Morgan, Regional Administrator, HUD, Fort Worth, Tex., Sept.
26, 1972,

793. The Memorandum of Understanding states that GSA will consider the
availability of low~ and moderate-income housing on a nondiscriminatory basis.
Memorandum of Understanding, supra note 735, Section 3., Neither the
agreement nor the Executive order appear restricted in their coverage to
housing for FPederal empluyees.
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For example, in July 1972, concerning proposed buildings in Tuecson,

Arizona; Honolulu, Hawaii; and San Diego, Santa Ana, Van Nuys, and Santa

Rosa, California, GSA wrote to HiD:

It is requested that a report be submitted on
the availability of low- and moderate=-income
housing on a nondiscriminatory basis.... If
your report indicates that the supply of low-
and moderate~income housing on a nondiscrim-
inatory basis is inadequate to meet the needs
of the persommel of the agencies...it is re=-
quested that,...action be initiated in con~
junction with General.Services Administration
to develop an affirmative action plan.... 794

3. HUD's Reports to GSA

GSA's requests for HUD advice greatly affect the reports written by
HUD. This is evident because, despite the specificity of the Memorandum of Under-
standing and implementing procedures as to what information should be provided, HUD
has frequently ignored these requirements and based its reports upon the requests

made by GSA. For example, when GSA failed to request fair housing information,

794. Letter from E.W. Baughman, Regional Director, Public Buildings
Service, GSA, San Francisco, Cal., to R.E. Boldt, Assistant Regional
Administrator, HUD, San Francisco, Cal., July 13, 1972. GSA's requests
for information concerning Laguna Niguel, Cal., and Aberdeen, S.D., were
simjlar. ILetter from T.E. Hammon, Regional Administrator, GSA, San
Francisco, Cal., to R.E. Boldt, Assistant Regional Administrator, HUD,
San Francisco, Cal., Jan. 11, 1973, ZLetter from Robert C. Rosenheim,
Regional Administrator, HUD, Denver, Colo., to Joseph L. Cohen, Acting
Regional Administrator, GSA, Denver, Colo., July 27, 1972.
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795
HUD generally failed to supply it.

In contrast, when GSA asked for information concerning the availability

of low~- and moderate-income housing on a nondiscriminatory basis, HUD was likely
796

to indicate whether or not it believed that such housing was available.

When GSA asked for concurrence with the proposed delineated areas; HUD merely
797
indicated that it comcurred.

When THUD's fair housing information was inadequate or omitted altogether
from its. reports; GSA was not likely to call this to HUD's attention. Imn

fact, GSA has indicated that if HUD does not provide an adequate report, GSA
798
will "move on to build."

795. See for example, correspondence concerning Springfield, Mass. (Memorandum

from M. Daniel Richardson, Area Director, HUD Area Office, Boston, Mass., to

Robert W. ILaPlante, Assistant Regional Administrator, HUD, Boston, Mass., "Social

and Economic Import of &8 New Federal Building, Springfield, Mass., ''Sept. 18, 1971)
and Shreveport, lLa. (Teletype message from Andre J. Bouchardon, HUD Area Office,

New Orleans, to Jay H. Bolton, Reglonal Administrator, GSA Fort Worth, Texas, Sept. 26,
1972.) In Springfield, Mass., GSA staff, recognizing that HUD's report was
inadequate, went to the Springfield planning department to collect their own
information, GSA found, for example, that much of .the public housing was concentrated
in an area on the outskirts of the city to and from which there was no public
transportation. GSA, however, approved the site, Canzanelli and McNaughton
interview, supra note 750.

796. See for example, correspondence concerning: Tucson, Arizona, letter from Andrew
Bell, Deputy Regiomal Administrator, HUD, San Francisco, Cal., to E.W. Baughman,
Regional Director, Public Buildings Service, General Services Administration, San
Francisco, Cal., Dec, 6, 1972; and Riverside, Cal., letter from Barbara A. Bell,
Deputy Director, HUD Area Office, Los Angeles, to T.E. Hannon, Regional Administrator,
GSA, San Francisco, Cal., May 27, 1972,

797. See letter from Richard L. Morgan, Regional Administrator, HUD, Forth Worth, Tex.,
to Jay Bolton, Regional Administrator, GSA, Fort Worth, Tex., Dec. 12, 1972,

798. June 1973 Friedlander interview, supra note 743.
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In one notable case -- E1 Paso, Texas == GSA's September 1972 request
failed to ask for fair housing information. HUD failed to supply it. GSA
wrote again to HUD asking for concurrence in its choice of a site, again failing
to ask for fair housing information. HUD provided that concurrence without ever
reporting on the fair housing situation in El Paso.799

In at least one instance, it appears that GSA did not request HUD

assistance concerning a site to which the HUD~GSA Memorandum of Understanding

applied. 1In the San Francisco region, GSA proposed three Califcfnia sites for a social

799. See letters from Richard L. Morgan, Reglonal Administrator, HUD, Forth Worth,

Tex., to Jay H, Bolton, Regional Administrator, GSA, Fort Worth, Tex., Oct. 25, 1972,
and Dec, 12, 1972, and letters from Jay H. Bolton to Richard L. Morgan, Sept. 26,
1972, and Nov, 15, 1972,

Similarly, GSA's request for HUD advice concerning Laguna Niguel, California,

in January 1972, did not seek information on fair housing, although GSA's letter

to HUD indicated awareness of the requirement for locating Federal facilities

where there was adequate housing on a nondiscriminatory basis. HUD did not supply
fair housing information. GSA subsequently issued a followup report requesting

more information on low- and moderate-income housing, but it never pressed HUD for
fair housing information, See letter from T.E. (Hannon, Regional Administrator,
General Services Administration, San Francisco, Cal., £o R.E. Boldt, Assistant Regional
Administrator for Administration, Department of Housing and Urban Development, San
Francisco, Cal., Jan. 11, 1972; letter from E.W. Baughman, Regional Director, Public
Buildings Service, General Services Administration, San Francisco, Cal., to Barbara

A, Bell, Acting Area Direetor, Department of Housing and Urban Development, Los
Angeles, Cal., Mar. 16, 1972; and letters from Barbara A. Bell, Deputy Area Director,
Department of Housing and Urban Development, Los Angeles, Cal., to T.E. Hannon,
Regional Administrator, General Services Administration, Mar. 10, 1972 and June 28, 1972.
GSA recently informed this Commission that:

Both agencies pursued the matter further and DHUD ultimately
concluded that low and middle income housing at Laguna-Niguel
was inadequate. As a result, GSA, DHUD, and local interests
are developing an affirmative action plan. Sampson letter,
supra note 709.

GSA does not appear to contest the Commission's statement that GSA did not
seek information from HUD on fair housing near the Laguna Niguel site.
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800 801
security payment center: Richmond, San Francisco, and Oakland.

HUD advice was solicited only with regard to the Richmond and Oakland

802
sites, Thus, GSA did not determine if San Francisco might be a

more advantageous site than Richmond or Oakland in terms of fair

!
housing or the availability of low- and moderate~income housing. GSA's
regional staff stated that the Richmond site was selected by GSA's central

office, implying that responsibility for any failure to observe the
803
agreement rested with Washington. The central office, however, indicated

its belief that the requirements of the agreement were executed at the

804
regional level.

C. Specifications for HUD Reports

GSA and HUD have not specifically delineated how nondiscrimination
shall be measured. As a result, the quality of HUD reports has at best been

uneven. In some cities, HUD used the presence or absence of complaints as its

800. Cleland interview, supra note 768, Ms. Cleland stated that she believed
that HUD should have been consulted with regard to this site. Id.

80l. Kirby interview, supra note 767.

802. GSA response, supra note 742,

803: In 1973 and 1974 the Center's functions were carried out at Social Security
Administration offices located throughout the San Francisco Bay area. GSA estimated
that half the Center's 2,000 employees were employed at grade levels GS-6 and lower
GSA also reported that, according to the Social Security Administration, a large )
number of the employees were one of two wage earners in a family. Relocation might

therefore,create probl $ s . .
note 742-’ problems if both did not wish to relocate. Kirby interview, gupra

804, When the three sites were first proposed, HEW did an analysis of the resi-
dential patterns of current employees of the center. It showed that they lived all
over the San Francisco area. It did not indicate the number of employees who would
have to relocate in order to work at each of the proposed sites.
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principle measure, For example, HUD based its approval of Pittsfield,
Massachuetts, on the fact that the Boston Regional Office had 'not

encountered any complaints or other indications that there is not fair

805
housing'" in that city. HUD also approved Aberdeen, South Dakota,

writing to GSA that it had received only a "few complaints from renters,

but none from home owners.” 1In a city with a total and minority

806
population the size of Aberdeen, it would be difficult to equate "a

807
few complaints" with the absence of discrimination, HUD, nonetheless,

concluded, "Generally, it appears that housing in Aberdeen is without

808
digcrimination."

805, Letter from James T. Barry, Regional Administrator, HUD, Boston, Mass.
to Albert Gammal, Jr. Regional Adwministrator, GSA, Boston, Mass., Nov., 10, 1471,

806. As of the 1970 census, Aberdeen, S.D. had 26,476 inhabitants and only
18 were of Spanish speaking background; 7 were black; 289 were Native Americans,

and 18 were Asian American, U.S. Bureau of Census, Census of Population 1970,
Final Report PC (1) - B-43 (S.D.), Table 27, and telephone interview with
Beverly Baca, Ethnic Origins Statistics Branch, Population Division, U.S, Bureau

of Census, Apr. 2, 1974.

807. The absence of complaints has never been a reliable indicator of the
absence of discrimination and it 1s Inexcusable that HUD would rely on such a
superficial tool. The Commission has commented about this in The Federal Ciwvil

Right FEnforcement Fffart 566 (1971) and To Know or Not to Know: Collection and
Iise of Bacial and FErhnic Data 61 (1973). It is clear that some HUD staff

members had the wisdom to look beyond the volume of complaints. For example,

in a letter to GSA, HUD's Atlanta Regional Office stated that complaint activities
do not represent the scope of discrimination. Letter from T.M, Alexander, Jr.,
Acting Regional Administrator, HUD, Atlanta, Ga., to J.E. Smith, Regional
Commissioner, Public Building Service, GSA, Atlanta, Ga., Feb. 14, 1973,

808. Letter from Robert C. Rosenheim, Regional Administrator, HUD, Denver, Colo.,
to Joseph L. Cohen, Acting Regional Administrator, GSA, Denver, Colo., Julv 27,
1972,
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In Phoenix, Arizona, HUD contended that open housing existed

in the community because the city had submitted an affirmative marketing
809

plan, In principle, the existence of HliD~approved affirmative

marketing plans should be an important consideration in determining the

fair housing posture of a community, Nonetheless, HUD has not been

monitoring its affirmative marketing plans and thus does not know

810
whether they are being followed,

809. HUD also noted that Phoenix has a fair housing law and that a major
relocation of employees would be involved, See letter from H,R. Smith,

Director, Federal Housing Administration Insuring Office, HUD, Phoenix,
Arizona, to Robert H. Baida, Regional Administrator, HUD, San Francisco,
California, Aug. 22, 1972, and letter from Robert H, Baida, Regional
Administrator, HUD, San Francisco, Cal,, to T.E. Hannon, Regional
Administrator, GSA, San Francisco, Cal,, Nov. 21, 1972,

810. See Chapter I, Department of Housing and Urban Development, Section IV

A2, supra,
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In Madison, Wisconsin, HUD wrote to GSA that it had consulted with
the National Association for the Advancement of Colored People (NAACP),
the Urban League, and State officlals to determine whether there was

811
housing discrimination in that city. GSA commented that HUD's report

concerning Madison was excellent.812

In many instances, however, HUD merely commented that adequate
low= and moderate-iﬁcome housing on a nondiscriminatory basis was
available, but did ?ot Justify how it had reached this determination,
In other cases, HUD.did little research on the status of open housing
in the community reviewed, but based its belief primarily on thé
fact that there would be sufficient housing available on a nondiscriminatory
basis because there would be no major relocation of employees and no

813

major hew hires. |

The correspondence conceraning Galveston, Texas, illustrates many of the

weaknesses in GSA's implementation of the Memorandum of Understanding., In

November 1971, HUD found that the local attitude toward open housing was poor.

8l1l. HUD also noted that there were few complaints filed with the Madison
Equal Opportunity Commission and none with the Wisconsin Department of
Labor, Industry, and Human Relations. Attachment to letter from John W.
Chapman, Jr., Regional Administrator, GSA, Chicago, Ill., Jan. 1, 1973.

812. Memorandum from John W. Chapman, Jr., Regional Administrator, GSA, -
Chicago, to the Assistant Commissioner for Space Management, GSA,
"Madison, Wisconsin--Federal Office Building," Jan. 18, 1973.

813, See,for example, reviews in Santa Rosa and Van Nuys, Cal.




307

HUD stated that there was "strong opposition" to subsidized housing and to the
Weonstruction of decent housing, open to all families, in good neighborhoods and
on good sites." HUD indicated that neighborhoods in Galveston tended to be

814
racially unmixed and that Galveston did not have an open housing ordinance.

Despite that report, HUD subsequently wrote to GSA stating its concurrence

with GSA's choice. HUD stated:

Galveston still does not have an open housing
ordinance. However, in absence of such an

ordinance and, in fact, if they {[sic] had one, our
Title VIII and Title VI regulations as well as our
recently established affirmative fair housing market
requirements will serve to ensure that the housing
is provided to eligible applicants without regard to
race, creed, color, or national origin. 815

HUD clearly provided insufficient information to GSA and
has provided concurrence to GSA's choices when it snould. not have. If
the existence of Title VIII of the 1968 €ivil Rights Act, Title VI of the
1964 Civil Rights Act, and regulations to implement those titles vere
sufficient to ensure fair housing, this would be true in all geographic areas
and the 1971 HUD-GSA agreement, written long after Title VIII and Title VI,
would be unnecessary. The fact is, however, that discrimination occurs

regardless of these laws and regulations. It is particularly ironic

814, Memorandum from G.R. Terry, Director, Economic and Market Analysis
Division, to Breaux Castleman, Kegional Economist, HUD, rort Worth, Tex.,
"Housing Market' Assessment for Galveston, Texas, Requested by General
Services Administration,'" Nov. 18, 1971, transmitted in a letter from

D.W. Baker, Assistant Regional Administrator for Community Planning and
Management, HUD, Fort Worth, Tex., to Jay H. Bolton, Regional Administrator,
GSA, Fort Worth, Tex., Nov. 23, 1971,

815, Letter from kichard L. Morgan, Regional Administrator, HUD, Forth Worth,
Tex., to Jay H. Bolton, Regional Administrator, General Services Administration,

Fort Worth, Tex., Mar. 3, 1972, Mr, Morgan wrote a similar letter to

Mr. Bolton on May 3, 1972, concerning the fact that Oklahoma's fair

housing law was not viewed by HUD to be substantially equivalent to
Title VIII.
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that HUD determined that the absence of a fair housing law in Galveston
was irrelevant, since the existence of a State or local fair housing law

8l6
was frequently central to HUD's approval of a proposed site elsewhere.

Another weakness of HUD's reports was that they did not generally look at
fair housing conditions for specific nomblack minority groups. In fact, the
Aberdeen, South Dakota,review was the only instance in which the Commission
found any HUD report to contain mention of a racial or ethnic group other than
blacks. This occurred despite the fact that the cities reviewed included
Santa Ana, California, and El Paso, Texas, with large Mexican American popula=
tions; Las Cruces, New Mexico, with a large Hispanic population; and Springfield,

817
Massachusetts, with a sizeable Puerto Rican population,

816, For example, HUD indicated that the 1968 fair housing ordinance passed
by the city of Phoenix "will provide increased opportunities for minorities
to secure housing" in the metropolitan area. Memorandum from Merrit R.
Smith, Director, Federal Housing Administration, Insuring Office, HUD,
Phoenix, Ariz., to Robert H, Baida, Regional Administrator, HUD, San
Francisco, Cal., "Report Required by GSA Memorandum,' Aug., 22, 1972, In
Tallahassee, Fla., HUD found discrimination in the sale or rental of
housing in part because there was no State or local fair housing law.
Letter from T.M. Alexander, Acting Regional Administrator, HUD, Atlanta,
Ga., to J.E. Smith, Regional Commissiomer, Public Buildings Service, GSA,
Atlanta, Ga., Feb. 22, 1973.

81l7. As of the 1970 census, the total population of Santa Ana was 156,601,
Of these, 30,652 (19.6 percent) were of Mexican American origin. In El Paso,
the total population was 322,261 and 162,357 (50.4 percent) were of Mexican
American origin. 1In Las Cruces the total population was 37,857 and 17,477
(46.2 percent) were identified as being of Spanish origin. In Springfield,
Mass., the total population was 163,905 and the Puerto Rican population was
3,101 (1.9 percent). U.S. Department of Commerce, Bureau of the Census of
Population, Final Reports PC (1) -Bi (U.S.), Table 667; PC (1) -Al (U.S.)
Table 31; PC (1) -C33 (N. Mex,), Table 112;and PC (51) -30, Persons_of
Spanish American Ancestry, Table 2, Other sources estimate the Puerto
Rican population in Springfield at up to four times the calculation of the
Bureau of Census. See U.S. Commission on Civil Rights, Counting the
Forgotten: The 1970 Census Count of Persons of Spanish Speaking Background

in the United States (1974), and Massachusetts State Advisory Committee to
the United States Commission on Civil Rights, Issues of Concern to Puerto

Ricans in Boston and Springfield 79 (1972).
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While the criteria HUD used to assess nondiscrimination in the sale
and rental of housing were varied, not one of the HUD reports was compre-
hensive, No HUD reports appeared to be based on a full-scale compliance
review of the city concerned. One of the major reasons for this is that,
although the implementing procedures state that HUD will investigate fair
housing in the community in question, they provide almost no detail on how
to conduct such an investigation. It is essential that such investigation
include a compliance review with the following components:

(1) Testing;818 of new and existing rental and sale housing at all

income levels by appropriately trained persomnel. Since HUD suffers from

818, Testing is a method of determining whether discriminatory practices
exist in the sale or rental of housing by comparing experiences of
minority and nomminority "homeseekers." Although some local governments
have antitesting ordinances, the Civil Rights Division at the Department
of Justice has taken action aimed to get several of these repealed. At
the request of the Department of Justice, the City of Madison, Wisconsin,
repealed its antitesting ordinance and the City of Milwaukee 5egan action
for the repeal of a similar ordinance. 1In addition, the Department of
Justice sought to participate in a private suit seeking to invalidate the
antitesting ordinance of Upper Arlington, Ohio. See Department of -Justice
Press Release "Justice Department Posts New Records in Entorcement of Civil
Rights Laws," Jan. 14, 1974,
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a shortage of equal opportunity staff, it may be necessary to contract
this responsibility to local fair housing groups and organizations
with experience in testing. The funds for these contracts could be
furnished either by HUD or GSA.

(2) A comprehensive compliancé review of the operation of all
HUD programs in the proposed site selection area to determine if the
locality is complying with HUD equal opportunity requirements.
This should include a review of the Implementation of all major
affirmative marketing plans in the area.819

(3) Consultation with local community groups actively engaged in
bringing about fair housing in the proposed site area.

(4) A public hearing held by HUD at which the residents of the
metropolitan area or region may testify as to their experience in
obtaining housing on a nondiscriminatory basis in the proposed site

820
area.

819. See Chapter I, Department of Housing and Urban Development, Section IV A
supra, for a discussion of HUD's affirmative marketing requirements.

If HUD had an ongoing program of compliance reviews, it could draw

on recent reviews in order to provide the necessary information to

GSA.

820, HUD has issued regulations for holding administrative meetings;

i.e., public meetings to identify and publicize discriminatory housing
practices within a locality and to "promote and assure" equal housing
opportunity. 24 C.F.R, B 106. The first such meeting was held in
Washington, D.C,, in early 1974. The subject of the meeting was equal
housing opportunity in the military.
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(5) A review of the municipality's fair housing activities

including passage of a comprehensive, enforceable fair housing law

821
and the elimination of any exclusionary zoning.

(6) A review of local banking practices to ensure that local

banks make mortgage loans to minorities and women as freely and on
822
the same terms as to nomminority males.

Moreover, State and local officials should be notified of all
investigations, before they take place, to enlist their support and
cooperation for ensuring fair housing throughout the community. The
procedures currently provide that State and local officials be notified

of pending investigations in connection with proposed construction for

_ 823
Federal facilities, but there is no requirement for informing these

officials when a survey is being made to assess a community's general

821, Exclusionary zoning ordinances may limit the construction of multi-
dwelling buildings, specify a minimum acreage for residential housing,

or limit occupancy in private dwellings to persons related by blood or
marriage. They often discriminate against racial and ethnic minorities.
The Department of Justice has brought suit against Black Jack, Missouri,
and Parma, Ohio, charging that these municipalities have used such
ordinances to exclude racially integrated housing developments. As of
October 1974, there had been no trial in the Parma case which was in
district court, pending an appeal of the dismissal of a private suit. In

Black Jack the district court ruled against the United States, which has
filed an appeal,

822, 1Ideally, HUD should obtain information on local banking procedures
from the Federal financialrégulatory agencies, but through calendar
year 1973 these agencies have not adequately monitored banks and savings

and loan associations. As of June 1974, these agencies will collect
data on the race, ethmic origin, and sex of applicants for home mortgages

in selected cities for a trial period. These data should improve the
regulatory agencies'ability to monitor the fair housing practices of the

lending institutions. See Chapter 2, Federal Financial Regulatory Agencies,
Section IV supra.

823. See also, Office of Management and Budget (OMB) Circular No. A-95, 38
Fed. Reg. 32874, Nov. 28, 1973. Section II of that circular also requires

that State and local govermments be provided with information on projected
Federal development so as to facilitate coordination with State, areawide,
and local plans and programs.
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potential for accommodating a Federal activity, or when a review is
being conducted in conjunction with leasing a specific facility. More-
over, there 18 mno rule or procedure which would require that iInformation

in HUD's reports concerning low~ and moderate-income and fair housing be

made available to the State, the community, fair housing groups, or even
824

Federal agencies, and thus no feedback is provided for the correction
of any deficiencies which may be uncovered.
The absence of more specific GSA guidelines for measuring non-

discrimination has contributed to the fact that the agreement does not

appear to have had positive results in the area of housing discrimination.

In fiscal years 1972 and 1973, HUD provided approval to GSA for all cities
825

it investigated except for seven cities in the South.

824, Further, no such provisions are contained in OMB Circular A-95,
Thus, for example, there is no procedure for automatically informing
communities that thelr zoning ordinances and building codes will be
reviewed to determine the extent to which they are compatible with the
growth of lower-income and fair housing and that actions takenm by the
local government to permit the operation of Federal low-income housing
programs will be examined.

825. The seven cities are Aiken, S.C.; Columbia, S.C.; Lexington, Ky.3
Fort Lauderdale, Fla.; Tallahassee, Fla.; Jackson, Miss.; and Charlotte,

N.C. DNonetheless no corrective action has been required in these cities.
GSA response, supra note 276. These cities are discussed further in
Section III infra.
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Not one of the HUD reports reviewed by this Commission provided
adequate justification for approval of fair housing conditions in those
cities, As a result HUD has provided approval to cities in which there
is independent evidence that housing is not available to all regardless
of race and national origin. For example, Shreveport, Louisiana, in
which the public housing authority was sued in February 1974 by the

826
Department of Justice to eliminate racial discrimination was approved

827
by HUD for a courthouse and Federal office building. Houston, Texas, too,

was approved in late 1971 by HUD in a project development investiga-
tion., Yet in late 1973 a real estate .firm selling 3,000 to 4,000

homes a year in Houston was required by a Department of Justice.consent
decree to adopt fair housing Procedures.828 Similarly, Knoxville,
Tennessee, was approved by HUD in a project development investigation,
although in November 1973 three major real estate firms in that city were

829
charged by the Department of Justice with engaging in racially discrim-

826, United States v. Shreveport Housing Authority, C.A. No., 74-194 (W.D. La.,
Consent Decree filed Feb. 20, 1974).

827. HUD provided no fair housing information to GSA on Shreveport. It

did state, however, that '"there is no low-income housing available within

the central business district and moderate-income housing is available in
very limited numbers." Teletype from Andre J. Bouchardon, Assistant
Director, Area Office, HUD, New Orleans, La., to Jay Bolton, Regional
Administrator, GSA, Fort Worth, Texas, Nov. 18, 1971. HUD did not disapprove
the site despite the requirement that adequate low- and moderate-income
housing be available.

828, United States v. Gilbert Gertner Enterprises, C.A, No. 73-H-909 (§.D. Tex.,
Consent Decree filed Nov. 19, 1973).

829, United States v. Leon Saroff, C.A., No. 8445 (E.D., Tenn., No. Div. 1973).
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830 831
inatory sales practices, such as steering and blockbusting, that have

allegedly perpetuated segregated housing in the Knoxville area,
Although HUD must clearly be held responsible for the quality
of the reports it writes, GSA has not taken any action to hold
it responsible.
IIT. Affirmative Action Plans
If GSA selects a location which HUD reported as inadequate, GSA must
only p;;;ide a written explanmation to HUD for its reasons for selecting the

location. There is no requirement that this explanation be publici for

example, in the Federal Register. The implementing procedures do not require

GSA to give preference to locations in which open housing for all racial and
ethnic groups prevails and in which the supply of low- and moderate~income
housing is at least adequate to meet the community needs.

Prior to the announcement of a site selected contrary to HUD's recom-
mendation, a written affirmative action plan must be developed by the Federal
agency involved, GSA, HUD,833and the community in which the Federal installa=

834
tion will be located. HUD's report and advice are to be used as the basis

830, Steering is the practice of realtors of guiding white persons to purchase
or rent in white neighborhoods and black persons in black neighborhoods; for

example, by failing to inform the customer of the full range of housing
opportunities available.

831. Blockbusting is the action taken by a realtor to induce a person to sell
or rent any dwelling by representing that another person(s) of a particular
race will move into the neighborhood.

832. GSA stated:

The fact that discriminatory housing is against Federal law
should be stressed and that GSA is not a law enforcement
agency. Within our authority GSA only ensures the avail-

ability of low and moderate housing on a nondiscriminatory
basis which we do to the greatest extent possible. Sampson

letter, supra note 709,

833. HUD also agrees to give priority consideration to applications for assist-
ance for the housing proposed to be provided in accordance with the plan.

834. Such a plan must be developed prior to the award of a lease contract con-
trary to HUD s advice.
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for the development of the plan. The Memorandum of Understsnding states:

The plan should provide for commitments from the community
involved to initiate and carry out all feasible efforts to
obtain a sufficient quantity of low- and moderate-income
housing available to the agency's persomnel on a nondis-
criminatory basis with adequate access to the location of
the building or space. It should include commitments by
the local officials having the authority to remove obstacles
to provision of such housing, when such obstacles exist, and
to take effective steps to assure its provision. The plan
should also set forth the steps proposed by the agency to
develop and implement a counseling and referral service to
seek out and assist personmnel to obtain such housing., 835

The affirmative action plan must ensure that an adequate supply of low-

and moderate-income housing will be available on a nondiscriminatory basis,

and that there is adequate transportation from housing to the site, before

the building space is occupled or within a period of 6 months

thereafter, 836
The plan is also supposed to contain appropriate provisions designed

affirmatively to further nondiscrimination in the sale or rental of housing

837
on the basis of race, color, religion, or national origin. The plan

838
must include: (1) the corrective action specified by HUD in its report
to GSA and (2) assurance of the relocating agency that when the old and new

facilities are within the same metropolitan area, transportation will be

835. HUD-GSA Memorandum of Understanding, supra note 735.

836. 1d.
837. Id.

838. 1If a proposed site is deemed inadequate on one or more grounds, for
example, if there is discrimination in the sale or rental of housing in that
area on the basis of race, color, religion, or nationmal origin, the HUD
Regional Administrator is required to include in his or her report an outline
of corrective action which should be taken to overcome the inadequacies.

None of the HUD reports contains such recommendations. Id.
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provided for low- and moderate-income employees between the old facility
and the new facility until sufficient new housing is built.

The affirmative action requirement is vague because the responsi-
bilities of HUD, GSA, the agency involved, and the community have not
been clearly defined and mechanisms for remedying inadequacies have not

839
been outlined. GSA has not further delineated this requirement because,

as of May 1974, no affirmative action plan had been necess.:l.tat:edg.z"0

One weakness of the affirmative action requirement is that the actions
need not be completed until 6 months after occupation of the building.841
This substantially undermines the potential effectiveness of the requirement
because employees affected by the unavailability of adequate housing might
be unable to relocate with their agencies, thus losing most benefits they
might derive from the affirmative action plan, Then, of course, if the
community fails to carry out the affirmative action plan, but the agency has
already relocated, the Federal Government has lost significant leverage which
might have been used to require its implementation. Unless GSA and HUD
require that affirmative action plans be substantially completed prior to the
agency move, they will probably have minimal effectiveness,

Another weakness is that affirmative action plans are not mandated when

fnadequate low~ and moderate-income housing or nondiscriminatory housing is

839, The Commission has earlier recommended that the components of the plan
be outlined in more detail. See U.S. Commission on Civil Rights, The Federal
Civil Rights Enforcement Effort -- A Reassessment 143 (1973).

840, HUD Handbook 8030.1 further delinates the affirmative action respongibilities
for HUD employees. It suggests that as part of the affirmative action plan,

a local fair housing ordinance be developed, and that HUD attempt to correct
discrimination practices of local banks and work with real estate boards to
develop areawide affirmative marketing plans,

841, HUD-GSA Memorandum of Understanding, supzra note 735.
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found by reviews conducted in connection with project development investi-
gations. The reports from project development investigations are merely
filed away, available for later use when Federal development of the area
actually begins.

The Federal Government should require the correction of any discri-
minatory housing conditions which are found. GSA should use the results
of reviews showing lack of fair housing to put communities on notice that no
Federal facilities will be located in that area until positive steps are taken
to increase equal housing opportunity.

The tragedy of the failure to make immediate use of information obtained
through project development investigations is 1llustrated by the reviews of
Fort Lauderdale and Tallahassee, Florida, and Columbia, South Carolina. In

842

Fort Lauderdale, HUD found a discriminatory housing market:
--HUD was not able to locate suitable land for low-income
housing on a nondiscriminatory basis. HUD based its con-
clusion on the high land cost, concentration of such housing
in minority areas of the city, and reluctance of surrounding
political jurisdictions to assist in providing low- and
moderate-income housing.
—-In several areas it was indicated that low- and moderate-
income housing was not available on a nondiscriminatory
basis. 843

In addition, HUD found an inadequate supply of low- and moderate-income

housing in that city:

842. Letter from Edward H. Baxter, Regional Administrator, HUD, Atlanta,
Ga., to Theodore Sachs, Acting Regional Director, Public Buildings
Service, GSA, Atlanta, Ga., Sept. 5, 1972,

843. Id. HUD's finding of discrimination was based on a review of appli-
cations to the Tuskegee Park Neighborhood Development Program and the Open
Space Program, a review of HUD's complaints from Fort Lauderdale area which
showed 13 verified housing discrimination complaints, and HUD's involvement
with exclusionary zoning in that area. HUD's review did not extend to coverage
of any judicial enforcement efforts, but was limited to its own knowledge of
administrative enforcement of the fair housing law.
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-- 85 percent of all new construction in the past 4 years
had been for high income housing. 844

-- The vacancy rate of low=- and moderate-income housing was less
than 1 percent. 845

-- There were approximately 1,000 low- and moderate-~income
families presently living in substandard housing. 846

-- ‘There was a major short range need for about 1,000 units of
low~ and moderate-income housing, particularly for large families. 847
848

Similarly, in Tallahassee, Fla., HUD found that:

-- There were existing patterns of racially segregated housing
which were not being limited,

~=- There was discrimination in the sale and rental of housing, 849

-- There appeared to be no subareas accessible for low- and moderate-
income housing on a nondiscriminatory basis.

~=~ The city was not taking affirmative action to ensure that
existing housing was open to all races.

-~ The vacancy rate for low=-income housing was less than 1 percent.
-- 1,642 occupied units were substandard and beyond rehabilitation
and an additional 2,264 occupied units were deteriorated and needed

rehabilitation in order to meet minimum housing code standards,

-- ‘There was insufficient development of low-income housing.

844 -
845.
846.

847.
848,

Id.

Id. The vacancy rate throughout the city was near 1 percent,

Letter from T. M. Alexander, Jr., Acting Regional Administrator,

HUD, Atlanta, Ga., to J.E. Smith, Regional Commissioner, Public Buildings
Service, GSA, Atlanta, Ga., Feb. 14, 1973.

849.
able

HUD's conclusion was based on the following: (1) the racially identifi=
residential housing patterns; (2) the absence of a State or local tfair

housing law; and (3)the failure of the local real estate industry to comply with
provisions of the fair housing law. Id.
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850
In Columbia, South Carolina, HUD found that there were racially identifi-

able housing patterns; there was no local or State fair housing law; and
the real estate industry as a whole did not voluntarily adhere to HUD's
advertising guidelines,ssl nor did it display HUD's fair housing posters.
HUD concluded that there was prima facie evidence of a pattern or practice
of housing discrimination in Columbia, South Carolina.

GSA is to be commended because,in each of these cities, it wrote to
HUD requesting cooperation and the development of affirmative action plans.852
HUD, however, was not willing to exercise its full authority under Title VIII,
In each case, it merely reminded GSA that a finding of housing discrimi-
nation in a general area survey was not sufficient basis for the development of

853

an affirmative agreement, and no Federal actions resulted to remedy the

problems of discrimination which were found.

850. Letter from T. M. Alexander, Jr., Acting Regional Administrator, HUD,
Atlanta, Ga., to J.E., Smith, Regional Commissioner, Public Building
Service, GSA,. Atlanta, Ga., Feb. 22, 1973.

851, For a discussion of HUD's advertising guidelines see Chapter I,
Department of Housing and Urban Development, Section IV A, supra.

852. See letter from J.E. Smith, Regional Commissiomer, Public Buildings
Service, GSA, Atlanta, Ga.,to T.,M. Alexander, Jr., Acting Regional
Administrator, HUD, Atlanta, Ga., May 31, 1973. This letter concerned
Fort Lauderdale. GSA sent similar letters to HUD in the cases of
Tallahassee and Columbia. HUD stated that such a plan should be developed
only where residential relocation is involved and GSA has approved a final
site for the building or leasing over the negative recommendation of HUD.
HUD also stated that although it had concluded that housing discrimination
existed in certain areas, it had not given a negative recommendation on
any general area.

853. See letter from T.M. Alexander, Jr., Acting Regional Administrator,
HUD, Atlanta, Ga., to J.,E. Smith, Regional Commissioner, Public Buildings
Service, GSA, Atlanta, Ga., July 3, 1973. This letter concerned Fort
Lauderdale. HUD sent similar letters to GSA in the cases of Tallahassee
and Columbia.
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The HUD-GSA agreement requires that if an affirmative action plan
must be developed, counseling and referral services to assist relocating
Federal personnel in obtaining housing must alzé be provided by the agency
concerned, with cooperation from GSA and HUD.85 The agreement makes no
provision to assist employees if HUD has not disapproved the site proposed
by GSA. Since no affirmative action plans have been required, none of the
GSA regional offices visited by Commission staff have provided any counseling
or taken the initiative to find out whether such services are being provided
by relocating agencieg,s5

GSA has not developed the means of informing employees of relocating
agencies of the protection afforded by the HUD-GSA Memorandum of Understanding.
Relocating employees who find themselves faced with a discriminatory
housing market or with an inadequate supply of low= and moderate-income
housing may be unaware that GSA, HUD, and their own agency have a responsi-
bility to prevent such an occurrence.856

GSA has not established a mechanism to receive and investigate com-
plaints about an inadequate or unfair housing market in the vicinity of a
selected site, or for resolving any other problems arising from insufficient
enforcement of the agreement, GSA has indicated that 1f it received such
complaints, they would be referred to the relocating agency,as it does not

857
have the aguthority or responsibility to handle complaints, Moreover,

854. HUD/GSA Memorandum of Understanding, Section 9 (G), supra note 735,

855. GSA stated that it- "does not have the personnel, funds, time, or
responsibility to do this, and those agencies involved would probably

strongly object if we did." Sampson letter, supra note 709,

856. The Commission commented on this in The Federal Civil Rights Enforcement
Effort--A Reassessment 140 (1973), but GSA has taken no action to remedy
this problem since that time.

857. Interview with Diame Smith, Acting Deputy Director, Qffice of Civil Rights,
and John W. Melnik, Director, Administrative Management Division, General
Services Administration, Aug. 23, 1973.
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GSA does not believe that it has any responsibility for trying to.
involve relocating agencies in guaranteeing that there is adequate low-
and moderate-income and nondiscriminatory housing at the new location for
the employees.858

It is true that no laws, regulations, or procedures specifically
dictate that GSA must undertake to inform employees of relocating agencies
of the protections afforded by the HUD-GSA Memorandum of Understanding
or to establish a mechanism to handle complaints arising from insufficient
enforcement of the memorandum. Nonetheless, it is clear that there is a
need for such services, and there appear to be no laws or regulations
which would prohibit GSA from assuming responsibilities for them. Moreover,
it is clear that GSA is assigned, by both the Executive order and the
memorandum a coordinative role in the process of Federal space acquisition.
As a result, most actions which might be undertaken governmentwide to
assist in executing the Executive order or the agreement would appear to
be appropriately initiated by GSA. To the extent that GSA believes that
there are any legal barriers to initiating such efforts, GSA should enter
into agreements with other Fede;al agencies in which they would delegate
to GSA lead responsibility for ensuring that specific functions such as

complaint handling and providing information to employees are carried out.

I1V. Organization and Staffing

The HUD-GSA agreement assigns day-to-day responsibilities for

859
implementing the agreement at GSA to regional staff. The

implementing procedures, further, assign the agreement's responsibilities

859, Similarly, HUD regional staff are also provided with explicit
responsibilities by the agreement.
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860 861
to the Regional Director, Public Building Services (PBS), at GSA.

The regional Public Building Service is one of a number of offices withe
in the regional office of GSA?GZand its director is responsible to the
GSA Regional Administrator. Within the regional PBS, two divisions have
primary responsibility for implementation of the HUD-GSA Memorandum of

863 864
Understanding: (1) Operational Planning and (2) Space Management.

860. GSA regional offices are listed on the organizational chart
on p. 325 infra.

86l. HUD's implementing procedures (see note 144, supra) assign the HUD
Regional Administrator overall responsibility for coordinating HUD's imple-
mentation of the agreement in the region, and for providing GSA with HUD's
recommendation on specific sites, The Assistant Regional Administrator for
Equal Opportunity is held responsible for consolidating information and
recommendations concerning fair housing for the HUD Regional Administrator,
including that needed in conjunction with any affirmative action plamns that
may be required, The Assistant Regional Administrator may draw upon help
from the Assistant Regional Administrators for Housing Production and Mortgage
Credit and for Community Planning and Management as well as upon the Regional
Economist and other appropriate staff. 1In addition, HUD assigns responsibility
to the directors of area offices for providing the data needed and for making
recommendations concerning the adequacy of specific sites with respect to

the availability of low- and moderate-~income housing on a nondiscrimi-

natory basis.

862. Other offices includes the Federal Supply Service and the
Transportation and Communication Service.

863. The Operational Planning Division develops and directs regional
programs concerning the use and maintenance of Federal building and
leased space; it is also concerned with such matters as accident and
fire prevention, repairs,and heating.

864, The Space Management Division is concerned with acquisitionm, assign-
ment, and utilization of Federal buildings and leased space., There are
three other divisions in the Regional Public Service: the Building
Management Division, the Design and Construction Division, and the Federal
Protective Service Division.
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The Operational Planning staff handle the initial planning for
and determination of Federal space needs. They conduct project develop-
ment investigations and prepare project development reports based on
these investigations. The Space Management staff are responsible for
handling site investigations of specific proposed sites for conmstruction
and lease actions after GSA has determined that a new Federal facility
will be developed and Congress has approved this plan.

Recommendations for specific sites are made to the Regional
Director PBS, by a team of Operational Planning and Space Management
staff, based on their investigations and on the input of the relocating
agencies and other Federal agencies such as HUD which were consulted
pursuant to the Executive order. GSA's central office makes the final
decisions onsite selections, based on these recommendations.

The Executive Director of GSA's Public Building Service, located
in Washington, serves as the overall director and coordinator of the
agreement within GSA. The Executive Director has a higher rank than the Regional
Directors and reports directly to the Commissioner of the PBS. The
Executive Director is in charge of policy development, planning, budget-
ing, financlial management, program evaluation, management improvement,

systems development, and administrative activities of PBS.
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865
GSA has an Office of Civil Rights., (See Organization Chart on

P. 325), There is also a civil rights office within each GSA
regional office which handles internal equal employment opportunity and

contract compliance. No civil rights staff, however, are assigned responsibilities

under the HUD-GSA agreement although they are sometimes involved in its

866
implementation. The regional staff involved in implementing the agreement

sometimes send copies of correspondence to the regional civil rights office,

867
but this is not required,

GSA's fair housing effort continues to suffer from lack of full-time
staff to see that specific fair housing assignments of Public Buildings

868
Service under the HUD-GSA agreement are thoroughly implemented, There

865. The central civil rights office has about 55 staff members. They are
almost equally divided between contract compliance responsibility (under

Executive Order 11246) and Federal equal employment responsibility (under
Executive Oxrder 11478 and the Equal Employment Opportunity Act of 1972),

866. GSA recently stated:

The Commissioner and Regional Commissioners, Public
Buildings Service, in exercising their authority under
the DHUD/GSA Memorandum of Understanding draw on the
expertise of the Office of Civil Rights as circum-
stances require. A good example of this participation
by the Office of Civil Rights was their involvement
with the relocation of the U.S. Geological Survey to
Reston, Virginia. Sampson letter, supza note 709.

867. For example, in the Boston region, the PBS sends the regional civil
rights office copies of all correspondence regarding the Memorandum of
Understanding, but requests no comments. In the absence of specific requests,
the Boston civil rights office has never provided any information to the
Boston PBS. In the Fort Worth Regional Office, the PBS has no contact with
the regional civil rights office concerning open housing in the vicinity of
proposed Federal sites.

868. As noted in U.S. Commission on Civil Rights, The Federal Civil Rights
Enforcement Effort-- A Reassessment 145 (1973),such an assigmnment WBﬁIéiﬁﬁt
diminish the role of those officials with existing responsibilities

under the agreement, but would increase the quantity and quality of their
activity by providing additional training, guidelines, and oversight.
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is need for a full-time director who would be responsible for fair
housing responsibilities throughout the agency and who would report
directly to the Administrator. For example, there is no one in the
Public Buildings Service at GSA with adequate expertise to determine
whether HUD's reports are adequate.

Staff from the regional Planning and Space Management Divisions
attended training conferences in Washington during the fall of 1972,
Separate conferences were held for each division, each lasting several
days. 1In both conferences, one~half day was devoted to discussion
of the HUD-GSA Memorandum of Understanding, but little emphasis was
placed on the fair housing requirements of that agreement. Thus the
GSA staff have been given inadequate training concerning the nuances
of housing discrimination. Much of GSA's training has focused on the

869

"Area Delineation Model." This model is a procedure for using

870
socioeconomic criteria for selecting locations for Federal

871
building projects within given communities. The model uses

869, See GSA response, supra note 742,

870. GSA recently stated:

[E7e feel that our locational analysis has been improved
and refined through a greater emphasis upon coordinated
planning with state and local Governments and through

a greater awareness of such things as low and moderate
income housing patterns, mass transit linkages, and.the
local transportation network. Our environmental impact
statement process is providing all sectors of Government,
as well as the public, with an opportunity to provide
meaningful input into our decision-making process.
Sampson letter, supra note 709.

871. GSA, A Demonstration Application of the First Stage of the Area
Delineation and Site Evaluation Model, undated training guide.
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such data as the number of low- and moderate-income housing units by
census tract and the geographic distribution of Federal employees to
determine the social and economic impact of the location of a Federal
872

facility.

The model, however, makes no use of the distribution of housing

873

units by the race and ethnic origin of the occupants., Thus, for example, a
site could be rated as highly favorable because it was accessible to the

numerical majority of the community, although it might be highly inaccessible

to one Or more minority groups.

872. The more accessible the location to the general public, the more favorably
it would be viewed.

873. GSA recently stated:

Technically, this is true. However, one of the model's six
indices is based upon the low and moderate income housing
distribution in the community. Generally, this includes

all units selling for less than $20,000 - $25,000 or renting
for less than $150 -~ $200. We believe that there is a very
strong correlation between these housing patterns and the
minority housing distribution. Thus, racial patterns are
indirectly considered.

Furthermore, two of the other five indices are concerned

with unemployment and median income levels. The higher the
unemployment rate, the more favorably a location is viewed;
and the lower the income level, the higher the rating for

an area. We submit that unemployment and income distributions
also correlate closely with racial patterns.

Virtually without exception, the model, has delineated a
central city location for new Federal construction. We feel
that it is a reasonably sound tool for quantifying several
important factors, placing a very high priority upon accessi-
bility to the existing low and moderate income housing supply.
Sampson letter, supra note 709,
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GENERAL FINDINGS AND CONCLUSIONS

1. The Department of Housing and Urban Development, the Veterans Adminis~
tration, the General Services Administration, and the Federal financial
regulatory agencies-~the Office of the Comptroller of the Currency, the
Federal Deposit Insurance Corporation, the Federal Home Loan Bank Board,
and the Federal Reserve System-~have taken some positive steps, but the
steps have not gone nearly far enough to have a major impact on racial,
ethnic, and sex discrimination. The positive actions they have taken
have generally been either superficial or incomplete and have had little
impact on the country's serious housing discrimination problem.

2. Moreover, HUD has failed to provide adequate guidance to the other agencies,
as mandated by Title VIII, despite their poor performances.

3. Title VIII of the Civil Rights Act of 1968, as amended, prohibits
discrimination in housing on the basis of race, national origin, religion,
and sex. 1In the event of a refusal to comply with its provisions, the
statute only authorizes HUD to use the informal methods of conference,
conciliation, and persuasion. These methods have proved inadequate to

bring about prompt compliance with the law.
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Chapter 1

FINDINGS AND CONCLUSIONS

Department of Housing and Urban Development (HUD)

1., The Department of Housing and Urban Development is the major

Federal agency with responsibilities for improving housing conditions

in this country. Its duties include the provision of aid for preserving,

improving, and increasing the supply of housing and the prevention of

housing discrimination on the basis of race, national origin, religion,

or sex.,

2., Title VIII of the Civil Rights Act of 1968, as amended, Title VI of

the Civil Rights Act of 1964, and Executive Order 11063 give HUD authority

to ensure equal housing opportunity, but HUD has failed to make maximum

use of its powers to bring about compliance with these requirements,
a., HUD's approach to the prevention and elimination of housing
discrimination continues to be largely ad hoc, as it is based, important
as these activities are to many individuals, chiefly on the Investigation
and resolution of complaints.,
b. HUD has acknowledged the necessity for communitywide pattern and
practice reviews to ensure equal opportunity in housing, but few such
reviews have been conducted. HUD's central office has not issued
guidelines for the implementation of these reviews and HUD's central
office has not issued specific instructions to the field offices to
conduct them.
c. HUD has conducted some Title VI compliance reviews, most frequently
of local housing authorities., These reviews were conducted gemerally

only in response to Title VI complaints.
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d. Although HUD received fewer -than 200 complaints a month in fisecal
year 1973, HUD has been plagued by large Title VI and Title VIII complaint
backlogs. HUD reports that this backlog was substantially reduced by a

special task force in March 1974.

e. HUD has conducted a campaign to educate the public on its rights to

fair housing and on how to file complaints, but the campaign, which
resulted in only a moderate increase in the number of complaints

HUD received, was not fully extended to persons of Spanish speaking
background, Native Americans, and Asian Americans.

£. One obstacle in the handling of complaints has been the slow pro-
cessing of complaints referred by HUD to State and local agencies which
have fair housing powers substantially equivalent to HUD's. Although
the delays in the State agencies are often attributed to lack of
adequate financial and staff resources, Congress has not provided HUD
with funds to enable HUD to give .assistance to States for fair housing
complaint processing., HUD rarely uses its power to recall complaints when

these agencies' handling of complaints is not reasonably expeditious.

g. The greatest stumbling block to HUD's efficient and timely processing
of complaints has been that it allows its conciliations to continue
indefinitely.

h. When negotiations cannot be successfully concluded with noncomplying
recipients of HUD assistance, HUD has generally failed to impose sanctions,
i.e., deferral of funds or debarment from HUD programs. When deferrals
are used, they are usually short term and funding is frequently resumed

before the respondent has agreed to come into compliance.

H
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i. Where negotiations cannot be successfully concluded with non-
complying respondents who are not recipients of HUD assistance, HUD's
authority under Title VIII only permits it to refer the case to the
Department of Justice (DOJ). Despite meetings between HUD and DOJ to
improve coordination between the two agencies, HUD has referred few
complaints to the Department of Justice.
j. HUD has failed to monitor the compliance agreements it has
negotiated and thus it does not know if respondents are complying
with the requirements they agreed to implement.
3. At least until the passage of the Housing and Community Development Act
of 1974, HUD had neglected the issue of housing discrimination based on sex
or marital status. HUD had not conducted studies, collected data, or held ~
hearings for the express purpose of assessing the nature and extent of sex
discrimination in housing.
4, HUD has not taken steps to strengthen its affirmative marketing regu-
lations, which require participants in HUD housing programs, including
builders and developers and sponsors of HUD subsidized housing, to develop
plans demonstrating how properties will be marketed to all racial and ethnic
groups.
a. The regulations apply only to housing which will be sponsored or
funded by HUD and not to existing housing or to all housing marketed by

those who submit plans,
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b. Although each plan must set goals for the number of properties
marketed to minorities, HUD has issued no guidelines describing how
to arrive at these goals,
c. HUD field staff have been given insufficlent guidance for monitoring
these plans and only a few compliance reviews of the plans have been
conducted, HUD thus does not have adequate knowledge of how well the
plans are being executed.
d. HUD does not generally provide grants to local fair housing groups
to enable them to assist HUD in monitoring the affirmative marketing
requirements.
e. HUD has not conducted an evaluation of the impact of these plans
on racial and ethnic occupancy patterns nationwide.
5. In March 1973, HUD and the Veterans Administration (VA) agreed to require
jointly that management and sales brokers handling HUD- or VA-acquired
property certify that they will take positive action to ensure that these
properties will be marketed on a nondiscriminatory basis. HUD has been slow
in implementing this certification program, a fact which VA has used as
an excuse for failing to implement the program.
6. HUD has initiated annual arrangements with municipal govermments which
would give them priority for HUD funding if they agreed to accomplish certain
objectives established by HUD, such as taking measures to promote fair
housing. HUD did not include a fair housing component in all of its
annual arrangements, Where fair housing components have been included

in anpual arrangements, they have often been weak.
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HUD's system for racial and ethnic data collection and use continues

to be poor, making it difficult, if not impossible, to determine the

extent to which HUD programs are reaching minorities and women.

8.

a. HUD's racial-ethnic data are not generally cross-classified by sex.
b. HUD does not collect racial and ethnic data on private housing,
neighborhood compositon, or the population for which HUD's programs

are targeted.

c. Equal opportunity field staff rarely utilize the limited data
which are available.

Despite its mandate in Title VIII provide leadership to Federal

agencies in fair housing, HUD has failed to coordinate fair housing

activities adequately with other Federal agencies.

a, HUD has agreed to supply the General Services Administration (GSA)
with reports concerning housing opportunities, including fair housing,

in the vicinity of proposed Federal facilities. The fair housing
aspects of these reports have been deficient, however, often failing

to include fair housing information.

b. HUD has met with the Federal financial regulatory agencies, but it
has failed to take the Important step of issuing regulations for ensuring

pondiscrimination in mortgage financing. k-
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Chapter 2

FINDINGS AND CONCLUSIONS

Federal Reserve System (FRS)
Federal Deposit Insurance Corporation (FDIC)
Comptroller of the Currency (COC)
Federal Home Loan Bank Board (FHLBB)
1. The Federal financial regulatory agencies are responsible for
ensuring that the institutions they oversee are in compliance with
applicable Federal laws and regulations. One of the laws applying
to banks and savings and loan associations is Title VIII of the Civil
Rights Act of 1968, as amended, which provides that it is unlawful for
any bank or savings and loan association to deny mortgage assistance
because of the applicant's race, color, religion, national origin,
or sex.
2. The rules and regulations of the Federal financial regulatory
agencies do not adequately address the continuing problem of racial,
ethnic, or sex discrimination in the granting of mortgage loans.
a., The FHLBB is the only financial regulatory agency which has
issued regulations concerning nondiscrimination based on race,
national origin, or color by its regulatees. FRS, FDIC, and COC
have merely issued policy statements which are not binding on
their regulatees.
b. FRS, FDIC,and COC policy statements merely encourage the
institutions they oversee to advertise that they practice
nondiscrimination in mortgage lending, whereas FHLBB regulationmns
provide illustrations of nondiscriminatory lending practices and
prohibit regulatees from practicing employment discrimination as

well as require nondiscrimination in advertising.
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c. FHLBB is the only agency with a policy urging its regulatees
to refrain from sex discrimination in mortgage lending, but
FHLBB has not issued regulations to prohibit such discrimination.
d. None of the four financial regulatory agencies has required
its regulatees to develop affirmative action programs regarding
the enforcement of Title VIII. 1) The agencies have no require-
ment for a fair housing officer at each regulated institution.
2) The agencies have not required that builders and developers
who receive loans from regulatees file written assurances with
those regulatees providing that the dwellings financed will be
sold or leased without discrimination. 3) The agencies have not
yet required racial~ethnic and sex data collection by all regulatees,
although they have effected a pilot program to determine the
feasibility of such data collection on a permanent basis.
3. The four agencies have included little assessment of compliance
with Title VIII in their bank examinations. Thus, no violations of
Title VIII have been identified during such examinations.
a. GCOC has included no civil rights review in its bank exami-
nation process. Its examiners' manual contains no mention of
examiners' fair housing responsibilities, nor does it instruct
the examiners to check compliance by regulatees with COC's policy
statement.
b. FDIC's examiner activities are largely limited to determining if the

bank has properly advertised nondiscrimination.




336

c. Both FRS and FHLBB confine their Title VIII examinations

to the use of superficial fair housing questionnaires and have
displayed little initiative in uncovering discriminatory practices.
1) Many of the questions call for simple "yes" or 'mo" responses
which make obviousr the proper response. 2) Where the responses
appear to have indicated discriminatory practices such as refusal
to make loans to minorities or im minority areas, both FRS and
FHLBB have accepted superficial economic justifications without
determining if discrimination occurred.

4, Inadequate fair housing examiner training is provided by the four

agencies,

5. Each of the agencies has inadequate complaint handling mechanisms.
a. Although posters required to be on display in the lobbiles of
banks and savings and loan associations direct complainants to
contact HUD, the financial regulatory agencies have not arranged
for HUD to notify them of any mortgage finance complaints against
their regulatees although HUD has occasionally referred complaints
to the agencies on an ad hoc basis. Mortgage finance complaints
have been sent directly to FHLBB and FDIC which then attempted to
resolve them, but these agencies did not seek assistance or guidance
from HUD on the handling of the complaints they received.

b. The responsibility for handling complaints at FHLBB has, until
recently, been divided among three Washington offices. In both FDIC

and FHLBB, the various offices in the field may also settle complaints

without bringing them to the attention of the central office. Staff often
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lack adequate understanding of complaint investigation and
resolution and thus have failed to conduct thorough Investiga=-
tions.
6. The assignment of civil rights responsibilities within the agencies
is inadequate.
a., At all agencieéi fair housing responsibilities are divided
among a number of offices, generally on a part-time basis, except
at COC where there are no specific fair housing assignments.
b. In no agency have examiners been assigned permanent fair

housing responsibilities.
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Chapter 3
FINDINGS AND CONCLUSIONS
Veterans Administration (VA)
1. The Loan Guaranty Service (LGS) in the Department of Veterans

Benefits administers programs set up to assist veterans in buying

homes.

2.

VA is charged by Title VIIT of the Civil Rights Act of 1968, as

amended, and Executive Order 11063 to ensure that minority veterans

are given equal opportunity to purchase homes with VA assistance

and that all parties concerned with VA housing programs--builders,

developers, home sellers, appraisers,and brokers—-deal with minority

buyers on a nondiscriminatory basis.

3.

a. VA does not require a promise of nondiscrimination from the
lenders with which it deals.

b. In August 1974, the Fair Housing Act was amended to prohibit
sex discrimination in housing. Prior to that time, VA required
its field stations to include both spouses' incomes in calculating
veterans' abilities to repay loans, but this requirement

is not a sufficiently comprehensive prohibition against sex
discrimination in VA's housing programs.

Within the VA central office Loan Guaranty Service there is a small

equal opportunity staff which is responsible for formulating fair housing

policy. This staff has doubled in size since 1973, but continues to lack

both a full-time director and sufficient authority to ensure execution of

VA housing procedures.
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4. Responsibility for implementing VA's equal opportunity policies
lies within the loan guaranty divisions of the 50 VA field stations
which administer the loan guaranty and direct loan programs and handle
the sale of properties acquired by the VA through mortgage foreclosure.
a. As of April 1974, there were no full- or even part-time equal
opportunity staff in any of the VA field statioms.
b. Program staff in the field stations give low priority to their
equal housing opportunity responsibilities.
5. As of April 1974, no specific equal opportunity training had ever
been given on a formal basis to any of the program staff, either in the
central office or in the field. As a result, VA field station personnel
were often unfamiliar with the proper procedures for processing dis-
crimination complaints and frequently had no idea how to utilize fair
housing data.
6. Since VA receives few complaints, VA staff believes that discrimination
is not a serious problem in VA programs.
a. One reason for the failure of individuals to file complaints with
VA is because of the relative anonymity of VA's fair housing effort.
b. The regional loan guaranty offices visited by Commission staff
have made little effort to publicize that the complaints filed will
be investigated and resolved.
7. VA's fair housing program relies heavily on certifications, i.e.,
written promises of nondiscrimination.
a. VA has failed to ensure that all of its participating management
and sales brokers sign the HUD-VA nondiscrimination certification re-

quirement.
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b. As of April 1974, VA continued to allow brokers who had not

signed certifications to sell VA-owned properties.
8. The most serious deficiency in VA's fair housing program is its
failure to monitor the compliance certifications it requires. As of
April 1974, the central office had not required such monitoring and
none of the field stations visited by Commission staff had taken it
upon themselves to determine if VA's nondiscrimination requirements
were being followed. )
9. 1In August 1972, VA published draft regulations similar to the
regulations adopted by HUD for the affirmative marketing of properties

by builders and developers who receive VA approval for the development

of subdivisions.

a. The draft requirements do not extend to housing in subdivisions

which have already received VA approval.

b. VA has inexcusably delayed 1n issuing final regulatiomns.

c. By failing to follow HUD's example in adopting final regulations,

VA has broken off a traditionally cooperative arrangement between HUD

and VA for subdivision approval.

10. Although VA's collection of racial and ethnic data, which covers its

acquired property, loan guaranty, and direct loan programs, is generally

impressive, it still has some deficiencies,

11, There remains an underrepresentation in minority and female partici-

pation as fee appraisers, management brokers, and inspectors in the VA

housing program.
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a. Despite the VA central office's intent that minorities be

recrulted for those positions, regional efforts to increase the

numbers of minorities in these roles are generally insufficient.

b. VA has not urged field stations to recruit women to participate

as fee appralsers, inspectors, or brokers.
12. In July 1972, VA first required its fleld stations to advertise their
sales of acquired properties in the minority media. As of mid-1973, however,

compliance with the advertising requirement was uneven.
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Chapter &

FINDINGS AND CONCLUSIONS

General Services Administration (GSA)

1. The General Services Administration is the agency responsible
for the acquisition, through construction, purchase, or lease, of
space for Federal facilities. As the Federal Govermment's real
estate agent, GSA has a unique opportunity for ensuring fair housing
in communities surrounding Federal agencies.

2. Executive Order 11512 ,which sets forth GSA's space acquisition
responsibilities, contains several factors of particular interest to
minorities and women. GSA,when acquiring and assigning space,must
consider the availability of adequate low- and moderate-income
housing, accessibility to the site from other areas of the urban
center, and the adequacy of parking. It is also required to locate
the facilities in a manner designed to exert positive economic and
social influence on the development or redevelopment of the areas
where facilities will be located. The Executive order, however,
does not contain an explicit provision that GSA consider the extent
to which housing is available without discrimination on the basis

of race, national origin, religion, or sex.

3. Pursuant to the Executive order, HUD and GSA signed a Memorandum
of Understanding in which GSA agreed to solicit HUD advice on the
availability of housing without discrimination based on race or
national origin in communities under consideration for Federal agency

location.



&,

343

a. Although sex discrimination in housing is a serious problem
and is prohibited by law, the Executive order makes no mention of
assuring that in any community selected there is no discrimination
against women in the financing, sale, or rental of housing.

b. The memorandum surrenders some of GSA's leverage to ensure
fair housing by requiring that fair housing be available only for
Federal employees. There is no such limitation in Title VIII of
the Civil Rights Act of 1968, upon which the memorandum is
predicated.

GSA procedures for implementing the Memorandum of Understanding,

which define HUD and GSA responsibilities in executing the agreement,

have several weaknesses:

a. The procedures do not make the presence of fair housing an
absolute requirement when locating Federal agencies, making it
possible for GSA officials to ignore this factor.

b. The implementing procedures do not require that State and
local officials be informed when a survey is made to assess a
community's potential for accommodating a Federal facility or

when a review is conducted in conjunction with a lease action, and
there is no requirement that information in HUD's reports
concerning low=- and moderate-income and fair housing be made
available to the State, the community, fair housing groups, or
Federal agencies in order to ensure that uncovered deficiencies can

be corrected.
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5. GSA's implementation of its fair housing responsibilities has
been highly finadequate.
a. In requesting HUD advice, GSA has sometimes merely requested
concurrence with its previously formulated position that fair
housing 1s adequate. Moreover, GSA has often failed to ask
HUD for any advice concerning fair housing in communities under
consideration for Federal space.
b. HUD's reports have generally been poor, often only providing

limited information, and thus ignoring the requirements of

the memorandum. GSA has willingly accepted the reports, generally not

indicating any disapproval of them.
c. GSA and HUD have not specifically delineated how nondiscrimi-

nation should be measured, failing to state, for example, that HUD
should examine fair housing conditions for nonblack minority
groups.
6. The memorandum requires that 1f GSA selects a site which HUD has
indicated 1is inadequate with respect to fair housing, a written affir-
mative action plan to remedy the situation must be developed by GSA,
HUD, the Federal agency involved, and the community in which the

installation will be located. This requirement has the following

weaknesses:

a. The requirement is vague because the responsibilities

of HUD, GSA, the agency involved, and the community have
not been clearly defined and mechanisms for remedying

inadequacies have not been outlined,
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b. The affirmative action requirement does not have to be

implemented until 6 months after occupation of the building,
which means employees may not be able to relocate with their
agencies., Moreover, if the community fails to implement the
affirmative action plan, the Federal Government has lost the
leverage which could have been used to bring fair housing to

the community.

7. GSA continues to lack a full-time director and sufficient staff to

oversee its falr housing efforts.

a. No GSA civil rights staff are assigned responsibilities for

implementation of the agreement,

b. GSA program staff have received inadequate training concerning

the nuances of housing discrimination.
8. The memorandum contains a provision that it will be reviewed

1 year after its issuance and revised to iInclude any provision

necessary to improve its effectiveness in light of actual experience.

Although 3 years have passed since the memorandum was signed, no

review has taken place.
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GENERAL RECOMMENDATIONS

1. The President should direct the Secretary of the Department of Housing
and Urban Development to make enforcement of fair housing provisions a
higher departmental priority in order to accomplish the following major
objectives within the next 12 months in that area:
a, HUD should, within the next year, allocate sufficient resources
to conduct at least 50 comprehensive communitywide Title VIII com-
pliance reviews of all major institutions which affect the production,
sale, and rental of housing, including State and local govermnments,
housing authorities, builders and developers, real estate brokers,
managers, and lenders, and yet not diminish its complaint-handling respon-
sibilities in the fair housing area.
b. TWhere housing discrimination is found as a result of these
comnunitywide reviews which cannot be corrected by HUD under its
Title VIII authority, it should use all other leverage it has to
bring about nondiscrimination in housing including, where appropriate, the
termination of financial assistance under Title VI and Executive Order
11063.
c. HUD should make the submission of an affirmative plan for widening
housing opportunities for minorities, women, and persons of low income
an absolute requirement for participation in its housing activities,
including funding, subdivision approval, and mortgage insurance., Before

approving any application, HUD should review and approve all such plans,



347

2, The fair housing responsibilities of the Federal Govermment should be
restructured, The Veterans Administration, the General Services Adminig-
tration, the financial regulatory agencies, and all other agencies, with
fair housing responsibilities should draft comprehensive regulations
detailing the duties of those affected by their programs and activities,
including State and local governments, lenders, builders, developers, and
real estate brokers. These draft regulations should be subject to approval
by HUD. When the regulations are issued, the agencies should delegate
their implementation to HUD, Thus, HUD would conduct compliance reviews
for these agencies, process complaints, conduct studies, hold hearings, and
collect and analyze data on race and ethnic origin cross-tabulated by sex.
The agencies would retain the duty to conduct all of their programs in a
manner to affirmatively further the purposes of fair housing, and impose
sanctions in the event that they are informed of noncompliance with their
regulations by HUD. The agencies would be obligated to cooperate with

HUD in executing the responsibilities they delegate, reimbursing HUD for
the costs of implementing the regulations and lending HUD staff when
necessary.

3. Congress should amend Title VIII of the Civil Rights Act of 1968 to
authorize HUD to issue cease and desist orders to eliminate discriminatory

housing practices,
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Chapter 1

RECOMMENDATIONS

Department of Housing and Urban Development (HUD)

1. In order to strengthen HUD's program to combat discrimination in

housing, the following steps should be taken:
a. HUD should make compliance reviews the core of its
compliance program.
b. HUD should embark promptly on a systematic program of Title
VIII commumitywide pattern and practice reviews to be undertaken
in all major metropolitan areas in the Nation and in a sample of
smaller cities, suburbs, and rural counties. Beyond the goal for
50 reviews to be set by the President, yearly goals for the number
of reviews to be conducted should be set for each HUD regional
office. Detailed guidelines for the conduct of these reviews
should be drafted.
c. HUD should conduct thorough Title VI compliance reviews of
a representative percentage of the participants in its programs
annually. HUD should develop a formula for determining this
percentage based on the number and types of recipients and the
funding they receive,
d. HUD should take steps to inform persons of Spanish speaking
background, Native Americans, and Asian Americans of their rights
to fair housing and of how to file housing discrimination com-
plaints., Informational materials in Chinese, Japanese, and some Native
American languages should be prepared and widely disseminated.
HUD should increase its use and circulation of Spanish language

materials.
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e. HUD should continue to increase the efficiency of its complaint-
handling system to decrease delays and permanently eliminate any

backlog.

f. HUD should renew its request to Congress to provide funds to State
and local agencies for handling complaints it refers. HUD should emnforce
its requirement to recall all of those complaints which are not handled
by State and local agencies in a timely manner. Where repeated recalls

are necessary, HUD should rescind substantial equivalency status.

g. HUD should not permit negotiations for compliance to continue
beyond 90 days after a finding of noncompliance.

h. HUD should defer new funds until compliance is achieved from all
applicants who are not in compliance with Title VI. 1In all instances
in which negotiations with a recipient are unsuccessful; HUD should
initiate fund termination or refer the matter to the Department

of Justice with a recommendation that a lawsuit be filed,

i. Until stronger powers are given to enforce Title VIII, HUD should
refer to the Department of Justice all Title VIII cases in which

an agreement for compliance acceptable to HUD cannot be obtained.

J. HUD should establish a viable program for regularly monitoring
the compliance agreements it has negotiated under Title VIII and

Title VI.
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2., HUD should hold hearings, conduct studies, and gather data to
assess the type and extent of sex-based housing discrimination. It
should initiate efforts to inform the public that sex-based discrimi=-
nation in housing is illegal, It should draft regulations indicating
what actions are prohibited and how HUD intends to implement the
recently enacted law banning sex discrimination in housing.
3. HUD should strengthen its affirmative fair housing marketing
regulations.
a., The regulations should be revised so that they cover all existing
housing funded or approved by HUD and all housing marketed by
those who submit affirmative marketing plans.
b. HUD should issue guidelines for setting goals for the number
of properties to be marketed to minorities. These guidelines
should assist in identifying the population to whom homes will be
sold and in assessing the racial-ethnic characteristics of that
population.
c. HUD should establish in all field offices a program for the
monitoring of these plans. More staff must be allocated for
monitoring and they must be given sufficient guidance for the
task.
d. HUD should provide grants to local fair housing groups so that
they may assist it in monitoring affirmative marketing plans.
e. HUD should conduct a nationwide evaluation of the impact of
the affirmative marketing plans on racial and ethnic occupancy

patterns.
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4. HUD should begin implementing the joint HUD and VA certification
agreement. It should provide relevant training to its field staff,
and it should meet with VA to ensure bilateral enforcement of the
certifications,
5., HUD should use annual arrangements, namely promises by local governments
to meet HUD requirements in exchange for HUD funding, as leverage to commit
local governments to undertake widespread affirmative action to open up
equal housing opportunities in the participating cities.
a. Equal opportunity staff should always be included as members
of the team negotiating annual arrangements.
b. All annual arrangements should include a fair housing component.
¢c. HUD should establish a formal system for conducting compliance
reviews of the annual arrangements,
6. HUD should make the following improvements in its system of racial
and ethnic data collection:
a. It should cross-classify its racial-ethnic data according
to sex.
b. It should collect racial and ethnic data on private housing,
neighborhood composition, and the population for which HUD's programs
are targeted.
c. HUD should require its equal opportunity staff to use the data
it collects.
7. HUD should establish a stronger program of cooperation and
coordination with other Federal agencies including the General Services

Administration, the Veterans Administration, the financial regulatory
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agencies, and the Department of Justice.

a. It should always provide the information required by the

” B

HUD-GSA Memorandum of Understanding. @g

b. HUD should issue regulations requiring nondiscrimination in

mortgage financing.
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Chapter 2

RECOMMENDATTIONS

Federal Reserve System (FRS)
Federal Deposit Insurance Corporation (FDIC)
Comptroller of the Currency (COC)
Federal Home Loan Bank Board (FHLBB)

1, The agencies should promulgate comprehensive regulations to assure
nondiscrimination by their regulatees. The regulations should make
clear that the regulatees are responsible for remedying any discri-
mination which occurs and that failure to do so will result in the
imposition of sanctioms.

a. FRS, FDIC, and COC should publish equal opportunity

regulations which, at a minimum, include all provisions of the

FHLBB regulations.

b. All agencies should include in their regulations a prohibition

of discrimination in mortgage finance based on sex, with a detailled

listing of the discriminatory acts prohibited.

c. These regulations should require that a fair housing officer

be named in each regulated imstitutiom,

d. The regulations should require collection and analysis of

racial-ethnic and sex data on all applicants, Data should also be

collected anonymously on those who seek loans informally. Racial-ethnic

and sex data should be correlated with information on the acceptance or

denial of loan applications; the reasons for any denials; the incomes of

the applicant and spouse, as well as any supplementary income, such as

from a second job or overtime; the amount of the loan being sought; and
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the cost of the dwelling for which it is being sought.

- e. These regulations should call for a written affirmative
action program to be maintained by each regulatee indicating how
its fair housing responsibilities will be executed. These plans
should be submitted upon request to the regulatory agencies and
should be available for review by the public.

2. All four agencies should require regular examination of the fair
housing activities of their regulatees. The examinations should be
indepth, omsite investigations. The examiners should review the

content and implementation of any affirmative action plams and should
review all racial and ethnic data available to determine if the
regulatees are engaging in such practices as refusing to make loans

to minorities in all geographic areas or certain specific geographic.
areas, refusing to make loans to nonminorities in predominantly
minority areas, blockbusting or providing financial support to real
estate agents who engage in blockbusting, and using discriminatory
criteria in assessing creditworthiness. A report of such examinations
should be submitted to top level agency officials for review.

3. An examiner training course such as the one held by FHLBB in the
sumner of 1972 should be conducted for all examiners in the four agencies.
Refresher courses should be offered amnually to cover any changes in
laws and regulations and periodic repetition of the entire course should
be made for newly hired examiners.

4. Handling of Title VIII complaints by the agencies should be

drastically improved.
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a. The agencies should jointly develop a plan of coordinated.
complaint handling with HUD. Each agency should obtain from HUD
a copy of any complaint HUD receives against one of the agency's
regulatees.
b. At the central office level complaints should be handled by
only one unit in each agency, and all staff handling complaints
should be provided with training to enable them to fulfill their
responsibilities.
c. Reports of all complaint settlements in the field should be
sent to Washington. These should be reviewed by a designated
unit within each agency, and examiners should be directed to reopen
their investigation if a complaint is not handled adequately.
5. Each agency should appoint a full-time fair housing director
assisted by an adequate professional staff.
a. The responsibilities for writing guidelines for the enforce=
ment of Title VIII regulations, developing a fair housing manual
and training program for examiners, reviewing selected examination
reports with respect to fair housing, participating in the
examination of selected banks and savings and loan associations,
and reviewing complaint investigations made by their agencies,
including their regional offices, should all be concentrated in
this office, This office would also review a sample of fair
housing programs maintained by the regulatees.
b. Certain examiners should be given permanent assignments for

conducting equal opportunity investigations of the regulatees.
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Chapter 3
RECOMMENDATIONS

Veterans Administration (VA)

1. VA should pursue more vigorously its legal and moral obligations in the
area of fair housing.
2. VA should require a promise from the lenders with which it deals that
they will not discriminate on the basis of race, ethnic origin, or sex
in their mortgage lending practices and should stipulate that these
lenders do not lend money to builders and developers who discriminate.
b. VA should issue guidelines for its field stations and for
builders, developers, brokers, lenders, and other participants in its

programs requiring the total elimination of sex discrimination in its

housing programs.
2. Equal opportunity staff of the VA central office Loan Guaranty Service
should be headed by a full-time director who has sufficient authority to
ensure execution of VA housing procedures.
3. The 50 VA field stations should include persons with at least regular
part—-time equal opportunity responsibilities, and VA must take steps to
ensure that its equal housing opportunity requirements are being adequately
implemented by its field staff.
4. Program staff in both the central office and the field statioms should be
given specific fair housing tralning to familiarize them with the proper

procedures for ensuring equal housing opportunities.
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5. VA should make certain that minorities and women affected by VA
programs are informed of its fair housing responsibilities and know
how and where to file a complaint of discrimination.
6. VA must ensure that all of its participating management and sales
brokers sign the HUD-VA nondiscrimination certification requirement, and
VA should not allow brokers who have not signed the certification to sell
VA-owned property.
7. VA should conduct civil rights reviews of the activities of builders,
developers, lenders, fee appraisers, and brokers in order to determine
if there 1s discrimination by participants in VA programs.
é. VA should issue promptly its affirmative marketing regulations.
a. These regulations should include an extension of the proposed
affirmative marketing regulations to cover housing in subdivisions
which already have VA approval.
b. VA should reestablish a cooperative arrangement with HUD for
subdivision approval.
9. VA should take steps to further upgrade its system of data collection
and use-
a. VA should implement as soon as possible its plans for expanding its
data system to enable correlation between race and ethnic characteristics
and other factors such as downpayment size and time lapse between loan

application and approval.
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b. VA should collect data on spouse income and should cross-tabulate

by sex its racial and ethnic data on participation in its loan program

in order to assess the discrimination facing women of all racial=-ethnic

groups.
10. The Washington office should take firm steps to require the loan guaranty
divisions to increase minority and female participation as fee appraisers,
brokers, and inspectors in the sale and management of VA-acquired property.
11. VA should ensure that all field stations fully execute VA's requirement
to advertise the sale of VA-acquired properties in the minority media. If
sales of these properties continue to perpetuate existing patterns of segre-
gation, VA should conduct a study to determine if this is due to factors

within its control.
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Chapter &4

RECOMMENDATIONS

General Services Administration (GSA)

1. A revised Executive order should be issued which would require
that Federal agencies relocate in communities which are free from
housing discrimination based on race, national origin, religion, and
SexX.
2. The HUD-GSA Memorandum of Understanding should be revised:
a. It should be extended to include nondiscrimination in housing
based on sex.
b. It should cover all housing in the communities affected, not
merely housing for Federal employees.
3. GSA's implementing procedures should be revised to reflect the
following factors:
a., No Federal agency should be allowed to locate in a community
which does not assure open housing.
b. State and local officials and fair housing groups should always
be informed when any type of investigation is conducted and the
findings should always be made available to them.
4. GSA needs to strengthen its implementation of its fair housing
responsibilities:
a. GSA should specifically ask HUD's advice on the status of fair
housing in all communities under consideration for Federal space.
b. GSA should reject all HUD's reports which fail to include

.

information mandated by the memorandum and should request that the




360

information be provided.
c. GSA and HUD should agree on the details of how HUD should
conduct the fair housing investigation. The investigation should
reflect concern with housing opportunities for women and all
minority groups, including persons of Spanish speaking back-
ground, Asian Americans, Native Americans, and blacks. At a
minimum, HUD's investigation should include: 1) testing of all
new and existing rental and sale housing, 2) a comprehensive
review of the operation of all HUD programs to see if the locality
is complying with HUD equal opportunity requirements, 3) consulta=
tion with community groups engaged in fair housing activities in
the area, 4) a public hearing on the quantity and quality of
housing available on a nondiscriminatory basis, 5) a review of
the municipality's fair housing activities, and 6) a review of
local banking practices.

5. The affirmative action plan requirement needs to be strengthened

in the following ways:
a, The responsibilities of HUD, GSA, the agency involved, and
the community for drafting and monitoring the plan should be
clearly defined in written guidelines.
b. Implementation of the affirmative action plan should be
required prior to the occupation of the building.

6. GSA should appoint a full-time, senior-grade official to oversee

the execution of its fair housing responsibilities.
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a. This official should be provided with adequate fair housing
staff.
b. GSA should initiate fair housing training for all staff with
responsibilities in connection with Executive Order 11512.
7. GSA should conduct an immediate evaluation of the Memorandum of
Understanding the implementing procedures, and their execution, to

gauge their weaknesses and determine how best to correct them.
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