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LETTER OF TRANSMXTTAL 
THE PRESIDENT 
THE PRESZDENT OP THE SENATE 
THE SPEAKER OF THE BOUSE OF REPRESENTATXVES 

SIRS: 

The u.s. Commission on Civil R~ghts presents this repo to 
you pursuant to Public Law 85-315, as amended. rt 

This report examines the effects of the 1974-75 economi 
recession on the effort to ensure equa1 emp1oyment c 
opportunity for the Nation•s minority groups and women 
layoff of disproportionately large numbers of minority·an~he
female workers during the recession generally resulted from 
the fact that many were only recently hired and thus had 
earned little seniority. The recession, therefore, 
seriously eroded affirmative action gains of recent years 
frustrating the intent of Title VII of the Civil Rights A~t 
of 1964, Executive order 11246, as amended, and other 
programs enacted to help minority and female workers narr°"1 
the historic economic gap between them and white male 
workers. 

The likelihood of continuing high unemployment and future 
economic slowdowns 7hreatens n?t ?nly vulnerable minority 
and women workers with low seniority, ~ut many white males 
particularly youths, as well. The soc7al ~osts of such ' 
unemployment, particularly.that involving.Job losers and 
discouraged workers, constitute a continuing national 
tragedy. 

This report reviews the legality of layoffs by seniorit 
when disproportionate numbers of minorities or women ary 
affected and explores alternatives to layof.fs already W7d 
practiced in Western Europe and by some industries in 1 ely 
own economy. we believe that the findings in this stu~ur 
provide important, practical, and fair Y 

https://layof.fs


means for ameliorating the vexing conflict between layoffs 
by seniority and vital affirmative action programs in 
employment. 

we urge your consideration of the facts presented and ask 
for your leadership in ensuring implementation of the 
recommendations made. 

Respectfully, 

Arthurs. Flemming, Chairman 
Stephen Horn, Vice Chairman 
Frankie M. Freeman 
Manuel Ruiz, Jr. 
Murray Saltzman 

John A. Buggs, Staff Director 
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Introduction 

since its creation in 1957, the United States 

commission on Civil Rights has investigated and analyzed the 

national problem of employment discrimination as well as 

other types of bias. commission reports and investigative 

hearings have documented how minorities and women have been 

systematically deprived of their fair share of economic 

benefits as a result of discrimination in employment.(1.) 

Although Federal, state, and local statutes and 

Presidential orders have dictated that discriminatory 

employment practices be eliminated, many of the Nation's 

women and members of minority groups continue to face 

serious barriers in the job market. one of these is the 

"last hired, first fired" policy that has disproportionately 

affected minoritie_s and women, particularly during the 

Nation's periodic economic recessions. The long and 

extensive use of this policy by employers is one reason why 

income remains consistently lower and unemployment rates 

higher for these groups than for the labor force as a whole. 

some economic gains were made by minorities and women 

in the 1960s, but even before the 1974-75 recession took 

hold, economic disparities between these groups and white 
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males remained serious. The recession has reversed much of 

the limited progress that had been achieved by triggering 

massive layoffs of new minority and women empl.oyees. so 

severely have layoffs affected many of these new workers 

that the usual basis for such J.ayoffs, seniority, has become 

the target of lawsuits alleging it a discriminatory 

employment practice. The conflict between affirmative 

action responsibilities and contractual seniority agreements 

bas been brought before the United States supreme court 

which, in a recent decision, noted the "vast" importance of 

seniority in the national. labor market. (2.) 

As a new year begins, the prospect for continuing high 

unemployment and for future recessions appears strong. 

Disproportionately high rates of job 1oss and discouragement 

among minority and female workers therefore seem l.ikel.Y• 

Because of this bleak outlook, some interest has deveJ.oped 

in techniques such as worksharing, al.ready known both in 

Westem Europe and the united states, that may minimize or 

forestall layoffs and keep people working whil.e al.l.owing 

employers to reduce production costs. The potential. virtues 

of such alternatives lie not only as a means to amel.iorate 

the seniofity-affirmative action confl.ict but al.so as a 

logical way to encourage more humane and efficient use of 

all the Nation's human resources. 
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Furthermore, the conviction has grown among many 

Americans that the time has come for the Federal Government 

to guarantee a decent job opportunity to every citizen who 

is willing and able to work. Legislation creating such a 

policy has been introduced in the Congress. 

The commission on Civil Rights is deeply disturbed by 

the tragic impact this recession has had on vital 

affirmative action efforts in employment and also by the 

profound inequities it has raised for millions of jobless 

Americans, regardless of race, ethnicity, or sex. In this 

brief study, the commission addresses the issues of 

seniority, layoffs, and worksharing and some fundamental 

civil rights aspects of national economic policy. It must 

be emphasized that the discussion of seniority relates only 

to its use as the basis for laying off workers and not to 

its role in other personnel matters~ such as promotion or 

transfer. 

3 



Notes to Introduction 

1. See, e.g., U.S. Commission on Civil Rights: 1961 
Statutory Report, book 3, "Employment"; Jobs and Civil 
Rights: The ~ of ~ Federal Government in Promoting 
Equal Opportunity in Employment and Training ( 1969) ; The 
Federal Civil Rights Enforcement Effort--1974, vol. v, ~ 
Eliminate Employment Discrimination ( 1975) ; Twenty Years 
After Brown: Equality of Economic 0FFOrtunity (1975). In 
this report the term "minority or "minorities" refers 
generally to all blacks, persons of Spanish origin, Asian 
Americans, and Native Americans. The term "nonwhite" refers 
to all such persons except persons _of Spanish origin. 
"Minority" is, therefore, more inclusive. It should be 
noted that the lack of separate data on persons of Spanish 
origin has limited adequate documentation of their economic 
problems which, it is now clear, are similar to those of 
black Americans. 

2. Franks v. Bowman, 96 s. ct. 1251, (Apr. 15, 1976) . The 
court noted that "( s ]eniority systems and the entitlements 
conferred by credits earned thereunder are of vast and 
increasing importance in the economic employment system of 
this Nation." Id. at 1265. 
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I. Minorities and Women in the American Labor Market 

Despite their substantial numbers, minorities and women 

historically have played a subservient role in the labor 

market of the Nation. They have suffered higher 

unemployment rates than white male workers, and when hired, 

they have held jobs of lower status and earned less than 

white males. 

Their position marginal even in the best of times, 

minorities and women repeatedly have been hard hit by 

downturns of the business cycle. During the depression of 

1921, for example, black unemployment rates in Detroit were 

five times as high as those of native white workers and 

twice as high as those of foreign-born whites. (3.) "Colored 

workers are the last to be hired, and first to be fired," 
•the superintendent of the colored Branch of the New York 

state Employment Bureau declared in February 1921. "Always 

discriminated against by some employers, the present 

condition of unemployment is causing great suffering among 

the colored people. 11 (4.) 

When the Great Depression of the 1930s subsided and war 

production expanded job opportunities, the economic gap 

persisted. In the early years of the Second World War: 

5 



the percentage of Negroes in 
manufacturing was 1ower than it had been 
30 y~ars ~efore. Although every tenth 
Amer7can is Negro, only 1 Negro in 20 
was in the. defense industry. Every 
seventh white American was a skilled 
cr~ftsman; only 1 Negro in 22 had a 
skill7d r~ting. Many trade unions had 
constitutional barriers to Negro
membership•... (5. ) 

As the war ended, war industries cut back production. 

Blacks and women, many of whom were the most recent 

newcomers in these industries, were the first to lose their 

jobs. (6.) In 1954 nonwhite family income was still only 5 6 

percent that of white family income. (7.) Median female 

income was less than half that of median male income--this 

was true for white females vis-a-vis white males and for 

nonwhite females vis-a-vis nonwhite males. (8.) 

In 19 46 the Federal Government committed itself for the 

first time to policies that would promote conditions of full 

employment. The Employment Act of 1946 stated, among other 

things, that it was "the continuing policy and 

responsibility of the Federal Government•.. to promote 

maximum employment, production, and purchasing power." (9 •) 

Implicit in the act was the vision of the Nation with jobs 

and opportunity for all who are able, willing, and seeking 

to work. consistent with this goal, the Federal GOvernment 

in 1962 created the first comprehensive Federal manpower 
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training program.(10.) In 1964 the Civil Rights Act was 

enacted, Title VII of which outlawed employment 

discrimination.(11.) 

During the decade of the 1960s minorities improved 

their economic status. Tables 2 and 2A show that nonwhite 

and Spanish-origin Americans registered gains in white 

collar employment. The unemployment rate among nonwhites 20 

years of age and over dropped from approximately 11 percent 

in 1961 to less than 5 percent in 1969. (See table 3.) 

There was also a sharp decline in unemployment rates for the 

Spanish-origin population between 1960 and 1969, as table 3A 

reveals. The traditional gap i•n income between nonwhites 

and whites also began to narrow, as shown in table 4. 

The traditionally limited role of women in the labor 

market has also undergone a change. Many women continued to 

work following their work experience during the Second World 

war. With more women attending college than ever before and 

with inflation requiring a second wage earner in many 

families, women have continued to enter the labor market in 

large numbers. Their rate of participation in the labor 

force increased from 33.9 percent in 1950 to 44.7 percent in 

1973. (12.) Employment of women in government and 

manufacturing has increased, and women have entered other 

1 
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industrial sectors, such as finance and transportation, in 

growing numbers. (13.) 

Despite these changes in economic activity, ho~ever, 

the overall employment situation of minorities and women in 

1974--at the outset of the recession--had changed little, 

and these groups found themselves in essentially the same 

inferior position they have always occupied in the labor 

market. As figure 1 shows, the nonwhite unemployment rate 

and the 2-1 ratio of nonwhite to white unemployment were the 

same in 1973 as in 1954. The unemployment rate among 

persons of Spanish origin was 7.5 percent in 1973, lower 

than that for blacks but substantially higher than that for 

whites. (14.) As table 3 reveals, women at all age levels 

still had considerably higher rates of unemployment than 

males of the same race and age group. 

Further, both minorities and women still lagged far 

behind white males in the proportion holding high-paying, 

high-status jobs and were overrepresented in lower-paying, 

less-skilled jobs. (15.) The occupational distribution of 

Americans of Spanish origin resembled that of blacks. (16.) 

Of the income gap between minorities and
The narrowing 

and white males, on the other, also 
women, on the one hand, 

halted. In 1973 black median income stood at 58 percent of 

1 ving about the same gap that existedwhite median income, ea 
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in 1954. (17.) Women's earnings were only 58 to 60 percent 

of men's earnings in 1973. (18.) ·, 

A particularly serious unemployment problem continues 

to plague black youth. Since 1971 the unemployment rates 

for black teenagers have averaged more than 30 percent, 

roughly 2 1/2 times the rate for white youths. Teenage 

black women suffer the highest unemployment rates of any 

group classified by age, race, or sex.(19.) 

In addition to the startlingly high unemployment rates 

among black-youth, another disturbing trend that had 

developed prior to the recession is the widespread poverty 

among the growing number of female-headed households. The 

number of such households has been increasing considerably; 

while 1 out of 10 families was headed by a women a decade 

ago, the ratio in March 1973 was 1 out of every 8 

families. (20.) Fewer than 1 out of every 10 male-headed 

families had incomes below the poverty threshold ($4,254 for 

a family of four) in 1972, but more than 5 out of every 10 

female-headed families fell in that category.(21.) Sixty­

six percent of families headed by Mexican American women 

lived in poverty in 1972.(22.) 

Finally, a marked increase in the gap between nonwhite 

and white male participation in the labor force occurred 

between 1964 and 1974, with a 7 percent decline in the 
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participation rate of the former. (See table 5.) Among the 

reasons for nonparticipation in the labor force are poor 

health, home or family responsibility, and discouragement 

over job prospects. (23.) 

The Impact of the 1974-75 Recession on Minorities and women 

The 1974-75 recession has sharply aggravated the 

longstanding employment problems of minorities and women and 

directly undermined the affirmative action efforts of the 

past decade. As the recession took hold in late 1974 and 

1975, unemployment increased and labor force participation 

dropped. The Department of Labor reported in April 1975, 

"recently hired workers, including many women and minority 

group members, have become early casualties of the economic 

downturn." (24.) 

The unemployment rate for adult women rose steadily 

from 5. 9 percent in the last quarter of 1973 to 8. 5 percent 

in the second quarter of 1975. (25.) Jobless rates reached 

14.3 percent for nonwhites, 12.4 percent for workers of 

Spanish origin, and 8.2 percent for whites by mid-1975. (26.) 

For black teenagers the jobless rate climbed to 39. 8 percent 

in the first quarter of 1975 compared to 18.0 for white 

teenagers. (27.) 

In late 1974 it was reported that 845,000 labor force 

nonparticipants wanted jobs but were not looking for work 
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because they thought their search would be in vain. (28.) By 

the third quarter of 1975, this number had increased to 

1,150,000. (29.) The largest group of "discouraged" workers 

was women, who accounted for two-thirds of the total 

discouraged in 1975.(30.) These women, together with male 

teenagers and elderly men, accounted for 85 percent of all 

discouraged workers. 

At this point, some perspective is needed on these two 

large groups of the unemployed--those who hold jobs but 

involuntarily lose them and discouraged workers. The 

current recession has, of course, increased the numbers in 

both categories, but the fact remains that both groups 

represent permanent problems in the Nation•s economy that 

have not yet been adequately addressed. 

Job Losers 

The unemployed include three subgroups--those who lose 

their jobs, those who leave their jobs, and those who enter 

the labor market as new entrants and reentrants. As figure 

2 shows, job losers usually constitute the largest group of 

the unemployed; in September 1975 they constituted over 58 

percent of the total unemployed.(31.) Historically, 

unemployment by job loss is the most cyclically sensitive, 

rising and falling in accordance with the ups and downs of 

the business cycle.(32.) Although the level of unemployment 
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nea~ly doubled between the last quarter of 1973 and the 

second quarter of 1975, unemployment from job loss nearly 

tripled.(33.) 

As noted, job loss is an integral part of the 

employment_ pattern for many nonwhite and female workers, 

regardless of the overall conditions of the economy. When 

the current recession struck, it hit these vulnerable 

workers disproportionately hard. Table 6 shows that job 

loss unemployment--layoffs--rose most sharply during the 

current recession in those blue-collar occupations where 

minorities are employed in greater numbers. Table 7 shows 

the overrepresentation of black male wcrkers among the 

recent job losers. In early 1975 blacks accounted for about 

18 percent (725,000) of the job loss unemployment, though 

they were only 11 percent of the total lal::or force. (34.) 

For women, job loss has generally been less widespread 

during the current recession than for nonwhite male workers, 

but total unemployment among women, as noted, has been high. 

Although women made up nearly one-half of the unemployed (47 

percent in 19711) , they generally account for only one-third 

of the unemployed from job loss. (35.) This reflects, in 

large part, their concentration in industries such as trade 

and services where the cyclical changes in employment are 

less sharp than in the goods producing industries. The 
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impact of recessions on women "is not reflected so much in 

their unemployment rates as in the retardation of their 

growing labor participation. 11 (36.) Nonetheless, where women 

have begun to be employed in nontraditional jobs, such as on 

the assembly lines of automobile plants or as patrol 

officers on police forces, they have been heavily affected 

by job loss. 

It is well to remember that job losers are workers who 

want to work and had jobs. They are more likely to have 

dependents and family responsibilities. (37.) Most job 

losers have not willingly left their jobs. In addition to 

the material loss involved, there is evidence that job loss 

may well have a heavy physical and psychological effect on 

the victim. Studies have shown a correlation between job 

loss and high blood pressure, lower ego resilience and self­

esteem, increased hospitalization for mental illness, 

alcoholism, child abuse, and even suicide.(38.) 

The Discouraged Worker 

Another group of Americans adversely affected by the 

recession are the "discouraged workers."(39.) While the 

recession has generated discouragement and frustration among 

people who have lost their jobs and have given up looking 

for a new one, discouraged workers also include those who 
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may not have worked for some time even before the recession 

began. 

Discouragement over job prospects for many Americans is 

not a problem connected solely with economic downturn. For 

minorities and women in particular, it is a constant problem 

that simply spreads and intensifies during recessions. (40.) 

In the main, blue-collar jobs tend to be more tenuous 

and unstable than white-collar jobs, even in times of 

economic prosperity. Many minority members and women work 

in manufacturing industries which have been experiencing a 

s_teady decline for years. Because inadequate job training 

opportunities and the prohibitive costs of higher education 

hinder retraining for other more stable jobs, many of these 

workers in the "wrong" jobs have little realistic hope of 

switching to positions with a more promising future. As one 

study observed of nonwhites in this group of discouraged 

workers: 

They earn less than whites, are forced 
to work irregularly, have trouble 
finding jobs, and are more frequently 
discouraged from even looking. Low 
earnings, intermittent employment. 
discouragement. unemployment, and 
falling labor participation all 
interact. (41.) 

The recent recession has further discouraged these 

Americans from participating in the labor force and added 
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many others to their ranks. Discouraged workers, like job 

losers, are disproportionately nonwhite and still another 

group that bears the brunt of economic deprivation whether 

it results from structural or recession-induced 

unemployment. 

In addition to increased job loss unemployment and 

discouragement among minorities and women, the commission 

finds several other sources of concern about the labor 

market and overall economic position of these groups at the 

present time. The first is inflation which has been 

particularly severe in basic areas such as food and energy 

prices. The effects are clearly most harmful for low-income 

families, and when low-income workers lose their jobs, 

inflation is all the more devastating. 

The second is the particularly heavy burden recessions 

and layoffs place on young workers, including not only 

minorities and females but white males as well. contraction 

of the labor market denies them opportunities to develop 

skills and blocks career planning. In 1975, 16- to 19-year 

olds accounted for only one-tenth of the Nation•s labor 

force but for one-fourth of the unemployed.(42.) While 

teenage unemployment is highest in central city areas, it is 

also a problem in rural areas. (43.) It is ironic that a 

society is unable to provide so many young people with 
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decent job opportunities after it has committed billions of 

dollars to educate them for future participation in that 

society. The consequences of this failure, in such areas as 

family strength, crime, and drug abuse, seem obvious. 

Third, the prospects for rapid economic recovery and a 

return to work of the jobless are questionable. The 

Congressional Budget Office has reported, "even if 

production and employment continue to rise after the initial. 

rebound, the recession has been so deep that unemp.loyment 

will remain high for some years." (44.) The chair.man of the 

Federal Reserve Board has suggested that the United States 

economy may be in a new "long cycle" of sluggishness in 

which recessions will be deeper than earlier in the postwar 

period, unemployment greater, and recoveries will. not carry 

upward as high. (45.) The Chairman noted that the present 

long cycle may be the contemporary equivalent of the 

depressed 1930s. The spark of hope that was kindled among 

minority and female workers in the 1960s, a period of 

economic expansion when important efforts were made to 

improve equal employment opportunity, may soon be virtuall.y 

extinguished. 
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Notes to section I 

1. Philips. Foner, organized Labor and the Black Worker 
(New York: Praeger, 1974), p. 132. 

2. As quoted in New York Call, Feb. 14, 1921, cited in 
Foner, organized Labor, pp. 132-33. 

3. u.s., Fair Employment Practices committee, Final 
Report, (1947), cited in 1961 u.s., Commission gn Civil 
Rights Report, p. 9. 

4. Although some blacks had been upgraded to semiskilled 
and skilled jobs during the war, the vast majority of black 
worke-rs had not risen above the unskilled categories, which 
were quickly eliminated as the war industries declined. 
Foner, organized Labor, p. 269. see also u.s., Commission 
on Civil Rights, Women and Poverty (1974), p. 10. 

5. See table 4. comparative income data for other 
minority groups, such as Americans of s~anish origin, are 
not available for this time period. 

6. Twenty Years After Brown: Equality of Economic 
Opportunity, p. 58. 

7. 15 u.s.C.§§1021 (1970). 

8. Manpower Development and Training Act (MOTA), Act of 
Mar. 15, 1962, Pub. L. 85-415, title I, §101, 76 Stat. 23, 
as amended 15 u.s.c. §2571-2574, 2581-2587, 2601-2603, 2610-
2628 (Supp. IV, 1974). 

9. Act of July 2, 1964, Pub. L. 88-352, title VII, §701, 
78 stat 253 (codified in 42 u.s.c. §2000e .fil: seq. (1970), as 
amended, 42 u.s.c. §2000e et seq. (Supp. IV, 1974). 

10. u.s., Department of Labor, Manpower Report .Q! ~ 
President, (1975), p. 57 (hereafter cited as Manpower Repo7t 
of the President). 

11. Ibid., PP• 60-61. 

12. Roberta v. McKay, "Employment and Unemployment Among 
Persons of Spanish Origin," Monthly Labor Review, April 
1974, P• 15. 
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13. With regard to nonwhites, see tacle 2. While black 
workers constituted almost 9 percent of the employed 
population, they represented almost twice the percentage of 
all services workers and nonfarm laborers. As for women, 
the Department of Labor has observed that "The great 
majority... are still concentrated in the stereotypical 
feminine jobs, working as secretaries and typists, retail 
clerks, bookkeepers, teachers, and waitresses." Manpower 
Report of the President, p. 32. 

14. Monthly Labor Review, April 1974, p. 15. See Table 2-
A. 

15. See u.s., Department of commerce, Bureau of the census, 
The Social and Economic Status of the Black Population in 
the United States, 1974 (July 1975), p. 2. For a recent, 
detailed discussion of this income gap, see Dr. Andrew F. 
Brimmer, Harvard University Graduate School of Business 
Administration, "Income Distribution and Economic Equity in 
the United States," Speech before 19 7 6 annual meeting of the 
American Association for the Advancement of Science, Feb. 
23, 1976. 

16. Women and Poverty, p. 5. 

17. Manpower Report of the President, pp. 34 , 6 2. 

18. Howard Hayghe, "Marital and Family Characteristics of 
the Labor Force in March 1973," Monthly Labor Review, April 
1973, pp. 24-25. 

19. Manpower Report of the President, p. 70. once again,
the problem is most acute for minority women. Black female 
family heads, for example, had median earnings in 1972 
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II. Layoffs and Seniority 

Layoffs in the United States economy are genera11y 

based on seniority, or "the last hired, first fired" 

principle. ( 1.) Seniority invo1ves a set of ruies which 

gives workers with longer years of continuous service a 

prior claim to a job over others with fewer years of 

service. (2.) What is referred to here is "competitive 

status •seniority" as opposed to "benefit seniority." 

Competitive status seniority determines priori ties for 

promotion, job security, shift preference, and other 

employment advantages. By contrast, benefit seniority, 

earned without regard to the status of other employees, 

determines the eligibility for certain types of fringe 

benefits, such as paid vacations or sick leave. (3.) 

In applying competitive status seniority, companies 

differ as to the unit within which seniority operates. In 

some, length of service may be measured by tota1 length of 

employment with employer ("plant" or "mi1l11 seniority) • In 

others, length of service in a department ("department" 

seniority) or length of service in a job (" job" seniority) 

are the units used for applying seniority. (4.) 
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By itself a seniority system is racially and sexually 

nondiscriminatory. (5.) It applies equally to whites and 

nonwhites, men and women, allocating jobs on the length of 

service in the unit in which seniority operates. Indeed, it 

is the "facially neutral" feature that gave rise to its 

introduction. Unions demanded the establishment of the 

seniority system to replace the foreman's complete authority 

over promotion and layoff. Seniority is one of the union 

organizer's principal and more effective appeals in 

unionizing a plant•s work force. (6.) 

For union officials or nonunion employers, the 

length-of-service seniority rule is an objective internal 

device for allocating job opportunities among members. It 

helps to immunize the union or the employers from the 

criticisms of disgruntled employees denied promotion or laid 

off. (7.) Yet seniority systems have been significant 

instruments of racial and sex discrimination, as part III of 

this report will demonstrate. 

A 1975 survey of major collective bargaining agreements 

in the United States found that 90 percent contained layoff 

provisions; in 85 percent of these contracts, seniority was 

a factor.(8.) More than 42 percent of the agreements 

provided for layoffs based on seniority alone,(9°) and 30 

percent provided for seniority as the 11determining factor" 

23 



in layoffs (i.e., more senior employees are retained during 

a reduction in force only if they are qualified for 

available jobs). other factors are given equal 

consideration with seniority in less than 1 percent of the 

contracts. seniority is the sole or determining factor in 

at least two-thirds of the. contracts in all manufacturing 

industries except printing and in most norunanufacturing 

industries except maritime, services, construction, and 

insurance and finance. (10.) 

Most agreements also provide for eventual loss of 

seniority and recall rights in a long layoff. Seniority 

retention periods may last from 6 months or less to 5 years; 

1 year is the most common term. (11.) 

Always a vital concern, seniority becomes decisive 

during periops of economic downturn when jobs are scarce. 

In an industrial or other employment setting, a worker• s 

place in the seniority "pecking order " can mean the 

difference between having a job and ceing unemployed. 

The implications of the "last in, first out" rule for 

new workers, whether minorities, women, or youth generally, 

are obvious. The disproportionately high rates of job loss 

among minorities have already been noted. (12.) In some 

areas where minorities represented only 1 O to 12 percent of 

the work force, they accounted for 6 0 to 70 percent of those 
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being laid off in 1974.(13.) Many companies which had only 

recently hired significant numbers of minority and women 

employees have laid off workers. A Business Week survey of 

companies that have undergone layoffs failed to find a 

single employer who refrained from using the "last in. first 

out" approach in order to retain minority or women 

workers.(14.) 

For example. at the Norton company. an abrasives 

manufacturer in Worcester. Mass., the percentage of minority 

workers on the firm•s total work force dropped from 3.7 

percent in 1973 (up from 1.9 percent in 1971) to 2.7 percent 

in 1974--"a countrywide pattern that varies only in timing 

and degree" (15.) Elsewhere: 

A Pittsburgh-based conglomerate that recently 
followed seniority in iaying off 151 of its 30,000 
member work force reports that 26% of its black 
employees and an even larger percentage of its 
women lost their jobs. In the auto 
industry... layoffs of 215,000 out of 750,000 
production workers have removed large numbers of 
minority workers from some plants and all women 
from others.(16.) 

Layoffs of employees by state and local government 

agencies have also been based on "last in. first out," with 

disparate effects on minorities and women. For example, 

layoffs in mid-1975 of 371 female officers appointed since 

January 1973 by the New York City Police Department ended 

their brief tenure with the previously overwhelmingly male 
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police force.(17.) over half of all Hispanic city workers 

in New York lost their jobs between July 1974 and November 

19?5.(18.) In a number of school districts in California 

and the southwest, Mexican American teachers were 

disproportionately threatened by layoffs tecause of their 

low seniority.(19.) some 300 Asian American employees of 

the California Department of Transportation faced layoffs in 

September 1975. A spokesperson for these workers described 

the problems created for this minority group: 

There is an extraordinary multi~lying effect when 
Asians are laid off... not only does it affect 
their families so much more by creating 
unmanageable financial hardships. but you have to 
consider how much harder it is for them to find 
new jobs. Asians aren•t as mobile as Caucasians, 
many have a language difficulty, (and) recent 
affirmative action policies have been so delayed
that few have the seniority to hold on to 
positions.... (20.) 

While seniority does generally determine which 

employees are to be laid off first, it is not uniformly or 

always given exclusive weight. In 11 percent of labor 

contracts, seniority is a secondary factor to be considered 

only when factors such as ability and physical fitness are 

equal.(21.) Forty-six percent of the contracts allow for 

exceptions from seniority in layoffs, and union repre­

sentatives are given superseniority for layoff purposes in 

more than three-fourths of these provisions.(22.) About 19 
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percent of layoff provisions in manufacturing contracts 

afford similar protection to specially skilled employees 

whom management desires to retain. (23.) Still other 

contracts exclude older or handicapped workers from the 

seniority provisions for layoffs. (24.) 

some agreements provide for payment of supplemental 

unemployment benefits (SUB) to buttress unemployment 

compensation for job losers. contracts providing such plans 

differ as to the amount a worker can receive and the 

duration of such payments. (25.) 

These are the mechanics of layoffs by seniority. The 

Commission wishes to stress the fact that while seniority 

usually determines who is to be laid off first, there are 

various exceptions to "last hired, first fired"-- applied to 

groups or categories of workers. 
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III. Layoffs by seniority and the Law 

Extensive layoffs by seniority of minorities and women 

in both private and public sectors during this recession 

have precipitated court action on the grounds that these 

layoffs violate Title VII of the civil Rights Act of 1964. 

The legal arguments involved are extremely complex and have 

been presented at length in numerous cases.(1.) The lower 

courts have not agreed on a resolution of the conflict, 

however, and the United states supreme court therefore has 

been called upon to settle the issue. 

In its recent decision in Franks, the supreme court did 

not directly address the question of whether seniority-based 

layoffs constitute an employment practice that may be 

discriminatory(2.) under Title VII (3.) of the Civil Rights 

Act of 1964. Rather, the court concerned itself with the 

scope of relief that may be granted to identifiable victims 

of illegal hiring discrimination, and it ruled that 

retroactive or "constructive" seniority may be granted these 

workers as an important part of such relief.(4.) Hence, a 

Federal district court may award an employee, who has 

suffered unemployment or denial of transfer because of 

illegal employment practices, seniority status that the 

employee would have earned but for the illegal 
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discrimination. The seniority expectations of white workers 

do not bar the granting of this relief. (5.) 

Although the decision did not deal directly with the 

legality of layoffs by seniority,(6.) it did strongly uphold 

the power of the courts under Title VII to end employment 

discrimination. The court said: 

[I]n enacting ~itle VII of the Civil Rights Act of 
1964, congress intended to prohibit all practices 
in whatever form which create inequality in 
employment opportunity due to discrimination on 
the basis or race, religion, sex, or national 
origin, ...and ordained that its policy of 
outlawing such discrimination should have the 
"highest priority."(7.) 

The court has held that "one of the central purposes of 

Title VII is •to make persons whole for injuries suffered on 

account of unlawful employment discrimination.•" (8.) 

For this purpose, the courts were given "wide 

discretion exercising their equitable powers to fashion the 

most complete relief possible .••• " ( 9 •) The court noted that 

the legislative history of the 1972 amendments to the Civil 

Rights Act of 1964 indicates that "rightful place" was the 

intended objective of Title VII and the relief accorded 

thereunder. (10.) In this regard, "rightful place seniority, 

implicating an employee•s future earnings, job security, and 

advancement prospects, is absolutely essential to obtaining 
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this congressionally mandated goal. 11 (11.) (Emphasis in the 

original) 

The supreme Court also reiterated its holding that 

"employee expectations arising from a seniority system may 

be modified by statutes furthering a strong public policy 

interest."(12.) It observed that the issue of seniority 

relief "cuts to the very heart of Title VII's primary 

objective of eradicating present and future 

discrimination.... 11 (13.) Reaffirming that the courts have 

"not merely the power but the duty to render a decree which 

will so far as possible eliminate the discriminatory effects 

of the past as well as bar like discrimination in the 

future,"(14.) the supreme court stated: 

••• (D]enial of seniority relief to identifiable 
victims of racial discrimination on the sole 
ground that such relief diminishes the 
expectations of other, arguably innocent, 
employees would if applied generally frustrate the 
central "make-whole" objective of Title VII.... -
"If relief under Title VII can be denied merely 
because the majority group of employees, who have 
not suffered discrimination, will be unhappy about 
it, there will be little hope of correcting the 
wrongs to which the Act is directed."(15.) 

The court observed that "adequate protection of Negro rights 

under Title VII may necessitate... some adjustment of the 

rights of white employees."(16.) The court therefore 

regarded its decision in Franks as establishing that "a 

sharing of the burden of past discrimination is 
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presumptively necessary" and "entirely consistent with any 

fair characterization of equity jurisdiction." (17.) 

These significant holdings aside, the Supreme court in 

Franks was not presented with the question whether 

retroactive seniority is to be awarded to a person who was 

denied a job on the basis of race, ethnic origin, religion, 

or sex before the enactment of Title VII or to a person who 

did not initially apply for a job because it was well known 

in the community that the employer did not hire minority or 

female workers. One question that remains, therefore, is 

what can and should be done to "make whole" and put in their 

"rightful place" those minority or female workers who might 

fit into these categories. 

Both of these groups should fall within the "affected 

class" entitled to constructive seniority and other relief. 

To be sure, equitable relief will depend upon the particular 

facts of each case. It should not turn, however, on when 

Discrimination is no lessthe discrimination occurred. (18.) 

harmful because it occurred in 1963 rather than in 1965. 

Nor should the courts require that discriminatees previously 

attempt to obtain employment in the trade in order to be 

included within the affected class. There is little 

question that an employer• s discriminatory reputation wil.1 

discourage application. (19.) 
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Excluding date of discrimination and whether employment 

was applied for, two fair and reasonable criteria can be 

used for defining the affected class. First, members of the 

class should be limited to incumbent employees who are old 

enough to have been hired during the pre-Title VII 

period. (20.) Second, residence in the areas of employment 

should be required. (21.) Minority or female workers who 

meet these two criteria, and are, therefore, broadly 

qualified for an existing employment opportunity which was 

discriminatorily denied before or after 1964, should be 

eligible for inclusion in the class of discrimination 

victims who are entitled to full relief. 

In any case, Franks has settled the question whether 

retroactive seniority may be granted victims of 

discrimination since 1964. It has not yet, however, 

resolved the question of whether seniority-based layoffs are 

an employment practice that is discriminatory under Title 

VII when minority or female workers are disproportionately 

affected. Further, if it is discriminatory, what is a fair 

and logical remedy for this widespread employment practice? 

That the practice of layoffs by seniority is "facially 

neutral," as discussed earlier in this report, is 

irrelevant. What matters, in judging such practices under 

Title VII, is their consequences or effects, rather than 
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their intent.(22.) If a business practice, such as 

employment testing, results in a dis~roportionate1y higher 

percentage of minority persons or women being excluded from 

employment opportunities, Title VII is violated unless the 

practice can be justified as actually job-related,(23.) as 

required by business necessity,(24.) and if no less 

discriminatory alternatives are available. This principle 

applies to any employment practice that continues the 

effects of past discrimination. 

Layoffs by seniority "lock in" the effects of past 

discrimination by continuing the advantage white males 

gained in employment by not having to compete with women and 

minorities. Since layoffs by seniority perpetuate the white 

male advantage in the labor market, the Commission believes 

that a fair application of Title VII law would require some 

limitations to that practice. 

Apart fran the irrelevant consideration of intent and 

of majority male workers• seniority expectati9ns in 

determining whether seniority-based layoffs may violate 

Title VIX, the only s.tumbling block to a finding that such 

layoffs may be unlawful appears to be the legislative 

history of Title VII, specifically Section 703(h),(25.) 

which purportedly place~ seniority systems beyond the 

purview of Title VXI. Some courts(26.) have relied upon 
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certain portions of the congressional Record(27.) 

surrounding the adoption of Title VII in 1964 to support 

this conclusion. 

The supreme Court in Franks did not directly affirm or 

deny this interpretation, although it did rule, as noted, 

that nothing precludes the granting of retroactive seniority 

along with other relief in cases involving hiring 

discrimination. The commission, however, does not find 

persuasive the contention that seniority systems are 

exempted from Title VII coverage. Given the clearly 

discriminatory past, present, and, no doubt, future effects 

of the use of seniority for layoff purposes, that specific 

aspect of seniority systems must be modified or replaced in 

some instances. 

The reasons why the legislative history does not appear 

to offer a clear and forthright exem~tion of seniority 

systems from coverage of Title VII have been stated 

convincingly and at length elsewhere.(28.) The Commission 

will limit itself here to the following points: 

First, section 703(h) concerns only "bona fide" 

seniority systems. As the Federal district court in Quarles 

ruled, "Congress did not intend to freeze an entire 

generation of Negro employees into discriminatory patterns 

that existed before the act ... and obviously one 
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characteristic of a bona fide seniority system must be a 

lack of discrimination." (29.) If there has been past 

discrimination, layoffs based on seniority must perpetuate 

that discrimination by placing women and minorities at a 

disadvantage in employment. Hence, such layoffs are not 

operating as part of a bona fide seniority system and are 

illegal. 

second, some of the legislative history appears to be 

moot. The history to which some courts have alluded, it 

should be noted, was made prior to the introduction of 

section 703(h), as- it is now stated, and so should have 

little bearing since it pertains to decate on an earlier 

version of Title VII that was rejected in the congress. (30.) 

Furthermore, the dispute addressed by these materials as to 

what effect the Civil Rights Act of 1964 should have was 

finally reconciled in a substitute bill that, in regard to 

the 703 (h) seniority amendments, "imposed the requirement of 

bona fide seniority and the proviso for differences 

resulting from an intention to discriminate. 11 (31.) 

Third, in reviewing the legislative history of Title 

VII, including the history of the 1972 amendments to Title 

VII, one can be left with no doubt about the strong desire 

of congress to enact broad and powerful public policy with 

respect to ending employment discrimination, including the 
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type of ostensibly neutral, systemic discrimination that 

Griggs outlawed and that seniority-based layoffs 

represent. (32.) Taken as a whole, Title VII "represents, in 

large part, a response to congressional concern over the 

depressed economic status of the Negro in American 

society."(33.) The senate, as the supreme court noted in 

Franks "manifested an explicit concern with the •earnings 

gap• presently existing between black and white employees in 

American society. 11 (34.) Another analysis suggests that 

"Title VII was designed to be a powerful force in 

alleviating minority unemployment. 11 35. The clear intent of 

Congress, therefore, was to end those traditional employment 

practices that unfairly created and perpetuated the economic 

gap dividing minorities and women from white American males. 

It is therefore reasonable to conclude that "Congress 

chose to leave the resolution of the problems posed by 

seniority to the courts rather than codify in the Act the 

concerns expressed in the senate debates. 11 (36.) The 

Commission agrees that: 

In enacting Title VII, congress provided the 
tools, at the Federal level, for the elimination 
of racial discrimination in employment, but it 
left to the Equal Employment opportunity 
Commission and the courts the determination of the 
specific practices that constitute racial 
discrimination. Congress made little effort to 
list or otherwise predetermine the specific 
conduct that would be illegal under the Act. 
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Thus, courts ~u~t base many of their judgements on 
the broad policies of the statute. congress seems 
to have contemplated the judicial development of a 
ncolJllll0n law" of unfair employment practices. zn 
the absence of an unequivocal expression of 
congressional intention to de~art from this 
policy, therefore, and particularly in the absence 
of evidence that congress itself evaluated the 
discriminatory potential of seniority systems, the 
courts should be reluctant to find that seniority 
issues have already been settled 
legislatively. (37.) 

zn watkins(38.) and Jersey Central(39.) Federal 

district courts considered the apportionment of layoffs 

among whites and blacks on the basis of the proportion of 

each group to the total (plant) work force. Watkins also 

suggested the use of separate seniority lists in recall 

policies.(40.) These decisions were reversed on appeal by 

the fifth and third circuit courts respectively, and a 

similar plan was rejected by the second circuit court. in 

chance v. Board 21 Examiners,(41.) a case involving layoffs 

of Puerto Rican and black school principals and supervisors 

in New York City. 

The commission fully endorses the layoff approach 

proposed by the district courts in Watkins, Jersey central, 

and chance as a fair and equitable temporary remedy for the 

discrimination inherent in the defendant's last hired, first 

fired policies.(42.) But the Commission also believes that 

another remedy applies, and that this remedy, discussed at 
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length in the next section, is appropriate and desirable 

legally as for other very important reasons. 
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Notes to section III 

1. The first case challenging the validity of a seniority 
system in the context of layoffs concerned the layoff of 
workers at the Continental Can Company in Harvey, La. 
Watkins v. Steelworkers Local 2369, 369 F. Supp. 1221 (E.D. 
La. 197ti), rev•d, 516 F. 2d 41 (1975) . 

Until 1965, the only blacks who had been hired at the 
company were two hired during World war II. The company 
hired one black in 1966, some in 1967 and 1968, and more 
thereafter. Begininning in 1971, however, the company cut 
back employment pursuant to a contract requiring layoffs to 
be made on the basis of total employment seniority and 
recalls accomplished in the reverse order, i.e., senior 
employees recalled first. The layoffs reached back to 
employees who were hired as early as 1951. As a result all 
of the blacks but the two hired during the war were laid 
off, and the first 138 persons on the recall list were 
white. Id. at 1223-24. 

Thecourt noted that the prior exclusion of blacks from 
the work force prevented them from acquiring sufficient 
seniority to avoid layoff. Applying the ~rinciple that 
present neutral practices which perpetuate the effects of 
past discrimination are prohibited, the court ruled that the 
use of seniority to allocate layoffs violated Title VII. Id. 
at 1226. -

other cases which allude to the Watkins rationale are: 
Delay v. Carling Brewing Co. 10 FEP Cases 164 (N.D. Ga. 
1974) appeal docketed No. 76-3221, 5th Cir., Aug. 13, 1976. 
Cox v. Allied Chemical Corp., 382 F. Supp. 309 (M.D. La. '• 
1974); Cf. Loy v. City of Cleveland, 8 FEP Cases 617 (N.D. 
Ohio 1974); But See Bales v. General Motors Corp. 9 FEP 
cases 234 (N.D. caI'if. 1974); Jersey central Power and Light 
co. v. IBEW Local 327, 508 F.2d 687 (3rd Cir. 1975), cert. 
granted jdg. vacated and remanded, sub .!!21!! EEOC v. Jersey 
Central Power and Light co., 96 s. ct. 2196 and cert. denied 
sub n.Q!!! Jersey central Power and Light Co. v. EEOC, 96 s. 
Ct. 2215; Acha v. Beame, 531 F. 2d 648 (2nd Cir. 1976); 
Chance v. Board of Examiners, 534 F.2d 993 (2nd Cir. 1976) 
aff•d in Eh and modified in Eh ffil rehearing, 534 F.2d 1007 
(2nd Cir. 1976). See also Dawkins v. Nabisco, Inc., 7 FEP 
Cases 535 (1973); Water v. Wisconsin Steel of International 
Harvester Co., 502 F.2d 1309 (1974) cert. denied, 96 s. ct. 
221 4 (May 2 4 , 1 9 7 6) . 

Cases dealing with seniority in contexts other than 
layoffs include Q·uarles v. Philip Morris, Inc., 279 F. supp. 
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505 (E.D. Va. 1968) (promotions); Local 189, United 
Papermakers and Paperworkers v. United States, 416 F. 2d 980 
(5th Cir. 1969), cert. denied, 397 u.s. 919 (1970) 
(measurement of seniority: "plant" v. "jol:11 seniority); 
Robinson v. Lorillard Corp., 444 F. 2d 791 (4th Cir. 1971) 
(departmental seniority); and Franks v. Bowman, 44 u.s.L.W. 
4356 (Mar. 24, 1976) (retroactive seniority). see Bureau of 
National Affairs, Laying Off Employees Pursuant to~ 
Seniority system, Feb. 21, 1975, for a summary of many of 
these cases. A recent law review analysis of these cases is 
found in summers and Love,· work Sharing~ M Alternative to 
Layoffs .QY. Seniority: Title VII Remedies in Recession, 124 
Pa.L. Rev. 893 (1976). 

2. As the court noted, "The underlying legal wrong (here) 
is not the alleged operation of a racially discriminatory 
seniority system but of a racially discriminatory hiring 
system. Petitioners do not ask modification or elimination 
of the existing seniority system, but only an award of the 
seniority status they would have individually enjoyed. under 
the present system but for the illegal discriminatory 
refusal to hire." Franks, 96 s. Ct. at 1261. 

3. Title VII states that "It shall be an unlawful 
employment practice for an employer: (1) to fail or refuse 
to hire or to discharge any individual with respect to his 
compensation, terms, conditions, or ~rivileges of 
employment, because of such individual's race, color, 
religion, sex or national origin; or (2) to limit, 
segregate, or classify his employees or applicants for 
employment in any way which would deprive or tend to deprive 
any individual of employment opportunities or otherwise 
adversely affect his or her status as an employee, because 
of such individual's race, color, religion, sex, or national 
origin." 42 u.s.C.§2000e-2(a) (1964). 

4. Franks, 96 s.ct. at 1263-65 In a class action, black 
applicants who had applied for and were denied over-the-road 
(OTR) truck driver positions prior to January 1, 1972, 
sought back pay and seniority status retroactive to the date 
of individual application for an OTR position. The district 
court refused unnamed members of the class action either 
form of relief, and the court of appeals, while ordering the 
award of back pay, upheld the district court's refusal to 
order seniority relief. Id. at 1251-52. 
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5. see Blumrosen and Blumrosen, The Duty to Plan for Fair 
Employment Revisited: Work Sharing in Hard Times, 28 
Rutgers L. Rev. 1082 (1975), which argues that layoffs which 
adversely affect recently hired minorities and women are 
prohibited by Title VII. Id. at 1091-1092. 

6. The court also did not address the question of whether 
a court could award retroactive seniority status to 
plaintiffs who had suffered illegal employment 
discrimination prior to the effective date of the 1964 Civil 
Rights Act. In Franks, only "post-Act victims of racial 
discrimination" were members of the class bringing suit 
against Bowman Transportation Company. 96 s.ct. at 1261 and 
n. 1 O. 

7. Id. at 4363. 

a. Id. at 1264 citing Albemarle Paper co. v. Moody, 422 
U.S. 405, 418 (1975). 

9. Id. at 1264, citing section by section Analysis of H.R. 
1746,accompanying the Equal Employment O~portunity Act of 
1972, Conference Report, 118 Cong. Rec. 7166, 7168 (1972). 

10. Id. at 1264 n. 21, citing s. Rep. no. 415, 92d Cong., 
1st sess., 6 (1971) and H.R. Rep. no. 238, 92d Cong., 1st 
sess., 4 (1971). 

11. Id. at 1264 n. 21. While plaintiffs in Franks were 
black;-Title VII clearly covers other minorities and women 
as well. 

12. Id. at 1271, citing Tilton v. Missouri Pacific Railroad 
co., u.s. 169 (1964); Fishgold v. Sullivan Drydock and 
Repair corp., 328 u.s. 275 (1946) • 

13. Id. at 1266 n. 28 (Emphasis added). 

14. Id. at 1267, quoting Albemarle, 422 U.S. at 418. 

15. Id. at 1269, quoting United States v. Bethlehem steel 
Corp.;-446 F. 2d 652, 663 (2d Cir. 1971). 

16. Id. at 1269 n. 35, quoting Volger v. McCarthy, Inc., 
451 F.2d 1236, 1238-1239 (5th Cir. 1971). 

17. Id. at 1270. 
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18. see Quarles v. Philip Morris, Inc., 279 F. Supp. 505 
(1968), in which the court held that a racially
discriminatory departmental seniority system established 
before the effective date of the 1964 Civil Rights Act was 
not a bona fide seniority system under §703(h) of the act. 
Id. at 517, 518. 

19. Numerous cases have recognized that the fact of 
application is irrelevant in determining the membership of 
the class to be remedied. see Note,!!!:!: Hired, First Fired 
Layoffs and Title VIX, 88 Harv. L. Rev. 1544, 1557 (1975);
Bing v. Roadway Express, Inc., 485 F. 2d 441, 451 (5th Cir. 
1973); United States v. sheet Metal ~orkers Local 36, 416 F. 
2d 123, 131-132, 133 (8th Cir. 1969). In Acha v. Beame, 551 
F. 2d 648, 656 (1976), the second circuit suggested that 
plaintiffs either have applied for employment, have written 
a letter complaining about the hiring policy early during 
the period of discrimination, or offered some·other proof 
that they were deterred, against their ex~essed desire to 
work for the employer, by the discriminatory practice
barring females. The commission believes this burden of 
proof placed upon the plaintiffs violates the spirit of 
Title VII and is contrary to the supreme court's burden of 

court stated that "good intent or absence of 

proof allocation principles enunciated in Franks, 
at 1268 and n. 32.

™ 
96 s. ct. 

20. Note, supra note 19, at 1558. 

21. Id. 

22. Griggs v. Duke Power, 401 u.s. 424, 432 (1971). The 
supreme 
discriminatory intent does not redeem employment 
procedures•.. that operate as •built-in headwinds' for 
minority groups.... " This was consistent with the lower 
court decision in Quarles which stated that "Present 
discrimination may be found in contractual provisions that 
appear fair upon their face, but which operate unfairly
because of- the historical discrimination that undergirds
them." Quarles, 279 F. supp. at 518. 

23. Griggs, 401 u.s. at 436. In Griggs, the court 
prohibited the use of general intelligence tests in hiring 
because they were not not job related and "demonstrably a 
reasonable measure of job performance." 1,g. The court 
further stated that "any tests used must measure the person 
for the job and not the person in the abstract. 11 19.!. 
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24. In Robinson v. Lorillard, 444 F. 2d 791, 798 n. 7 (4th
Cir. 1971), the Court observed that: 

The test is whether there exists an 
overriding legitimate business purpose such 
that the practice is necessary to the safe 
efficient operation of the business. Thus, 
the business purpose must be sufficiently 
compelling to override any racial impact; the 
challenged practice must effectively carry 
out the business purpose it is alleged to 
serve; and there must be available !!Q 
acceptable alternative fOlicies .Q!: practices 
which would better accomplish the business 
purposes advanced, .Qf: accomplish it equally 
well with a lesser differential racial 
impact.... ~ It should go without saying that 
a practice is hardly necessary if an 
alternative practice better effectuates the 
intended purpose or is equally effective, but 
is less discriminatory. (Emphasis added). 

25. See 42 U.S. §2000e-2 (h) (1970). This provision, in 
pertinent part, reads as follows: 

Notwithstanding any other provisions of this 
subchapter, it shall not be an unlawful 
employment practice for an employer to apply 
different standards of compensation, or 
different terms, conditions, or privileges of 
employment pursuant to a bona fide seniority 
... ~ system.•. provided that such differences 
are not the result of an intention to 
discriminate because of race, color, 
religion, sex or national origin. 

26. Waters, 502 F. 2d at 1318-1319: Jersey Central, 508 F. 
2d at 707-71 O. 

27. The congressional Record contains a Justice Department 
memorandum ( 110 Cong. Rec. 7207 (1964)] (remarks of Senator 
Joseph Clark), a brief question and answer session between 
Senators Clark and Everett Dirksen [ 110 Cong. Rec. 7217 
(1964) ], other memoranda submitted by senator Edward Long, 
[110 Cong. Rec. 6996-6999 (1964)] and jointly by senators 
Clark and Clifford case (110 Cong. Rec. 7212 and 7215 
(1964) ], and other comments by Senators Hubert Humphrey [110 
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Cong. Rec. 6549 (1964)] and Thomas Kuchel (110 Cong. Rec. 
6564 (1964) ], which indicated that seniority rights would 
not be affected by Title VII. 

28. See cooper and Sobol at 1611-1614; Comment,~ Hired, 
First Fired Seniority, Layoffs, and Title VII: Questions of 
Liability and Remed__y, 11 Colum. J. L. and soc. Prob. 343, 
369-371 (1975); Meadows v. Ford Motor co., 9 EPD 9907 (6th 
Cir. 1975); Watkins v. Steelworkers LOCal 2369, 369 F. Supp. 
1221, 1227-29 (E.D. La. 1974) rev•d 369 F. Supp. 1221 (E.D. 
La. 1974); Jersey Central Power and iight Co. v. IBEW Local 
327, 508 F. 2d 687, 712 (3rd Cir. 1975) (Concurring 
opinion). see also Schaefer v. Tannian, 9 EPD 10,142 at 
7648 (E.D. Mich. 1975). 

29. Quarles, 279 F. Supp. at 516-517. ~ Rowe v. General 
Motors Corp., 457 F.2d 348, 358 (5th Cir. 1972); United 
States v. Bethlehem steel corp., 446 F.2d 652, 659 (1971); 
Allen v. City of Mobile, 331 F. Supp. 1134, 1148 (S.D. Ala. 
1971), aff•d per curiam, 446 F.2d 122 (5th Cir. 1972); and 
Local 189, 416 F.2d at 988. 

30. The above materials were introduced Apr. 8, 1964. What 
is now 703(h) of the act was first introduced on May 26, 
1964. It was on this basis that Judge Cassibry in Watkins 
decided that the statements of Clark and the Justice 
Department were not interpretations of section 703(h). 
Watkins, 369 F. Supp. at 1228 n. 5; comment, supra note 28 
at 369. 

31. These statements had not appeared in the Clark 
statement. comment, supra note 28, at 370 n. 133. 

32. "Employment discrimination as viewed today is 
a ... complex and pervasive phenomenon. Experts familiar with 
the subject now generally describe the problem in terms of 
•systems• and •effects• rather than simply intentional 
wrongs." s. Report No. 415, 92d Cong., 1st Sess., 5 (1971). 
See also H. R. No. 238, 92d Cong., 1st Sess., 8 (1971). 

33. Note, Title VII, seniority Discrimination, .fil!.9 ~ 
Incumbent Negro, 80 Harv. L. R. 1260, 1262, (1967). 

3 4. Fi::·anks, 96 s. ct. at 126 4 n. 21, guoting s. Rep. No. 
415, 92d Cong., 1st sess., 6 (1971). 

35. see cooper and Sobol at 1676. 
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36. Note, supra note 19, at 1550. This anal.ysis concluded 
that "(I]n situations where courts have found that strict 
adherence to the legislative history of Title VII would 
thwart the goal of nondiscrimination, the legislative 
history has been disregarded." Id. at 1551. 

37. cooper and Sobol at 1614. It is arguable that 
regardless of the language of Title VII §703(h), a means to 
redress the often discriminatory effects of such policies 
can bE found independently in §1981 of the Civil Rights Act 
of 1866, 42 u.s.c. §1981 (1974). Under this section, the 
complainant need only show that discrimination is the result 
of the employer's actions. Having to prove the element of 
intent, as under §703(h), is unnecessary under §1981. A 
thorough analysis of how §1981 may work as a remedy for 
employment discrimination is found in Larson, The 
Development of Section 1981 il ~ Remedy for Racial 
Discrimination in Private Employment, 7 Harv. Civ. Rights -
Civ. Lib. L. Rev. at 90-95. 

38. Watkins, 369 F. supp. at 1232-1233. 

39. 8 BNA FEP Cases 959, 960-961 (D. N.J. 1974) 
(Supplemental memorandum). 

40. Watkins, 369 F. supp. at 1232. 

41. Chance v. Board of Examiners, supra, note 1. 

42. The district court in Loy v. City of Cleveland, supra, 
note 1, while dismissing the action for mootness, did note 
that should the city ever proceed with its proposed layoff 
plan and complainants• cause of action accrue, it would 
consider the Watkins approach. 
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IV. Avoiding or Minimizing Layoffs 

The controversy over seniority obscures the basic fact 

that employee layoffs themselves, regardless of the 

mechanism by which they are implemented, may be forestalled 

or minimized by various means. some of these approaches are 

well-known in Western Europe, (1.) where na range of efforts 

are applied both in periods of severe recession as well as 

in more normal econanic cirmumstances to achieve low levels 

of unemployment.... " (2.) 

In the United States, some collective bargaining 

agreements provide that prior efforts must be made to 

preserve the employment of those who would otherwise be laid 

off or terminated. The 1975 Bureau of National Affairs 

survey of major collective bargaining agreements found that 

20 percent of the agreements--24 percent of manufacturing 

contracts and 12 percent of nonmanufacturing contracts-­

provide for "worksharing" (spreading the available work or 

hours of work) (3.) and restrictions on work schedules, on 

subcontracting, and on new hires. some agreements also 

protected regular employees by initially restricting layoffs 

to probationary, temporary, part-time, or other specific 

worker categories. 
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The most common worksharing practice is reduction in 

hours.(4.) A limitation frequently exists on the duration 

of this procedure, for example, 4 weeks in any 1 year. 

Other worksharing provisions provide for the rotation of 

short, specific periods of layoffs among employees, rather 

than having all employees working reduced schedules at the 

same time. Still other worksharing ~rovisions require equal 

division, not of time, but of the available work. (5.) 

Restrictions on overtime and subcontracting to be 

applied specifically during slow or layoff periods are also 

present in some agreements. (6.) Further, more than one­

third of the agreements limit hiring of new emp1oyees in 

slack periods to workers with special skills. Almost one-

third of agreements also place indirect l.imits on hiring by 

requiring that employees scheduled for layoff be pl.aced in 

or considered for any existing vacancies. It is likel.y that 

this is the practice under many other agreements al.though 

not specifically required by the contract.(7.) 

Provisions were rare requiring labor force reduction 

through attrition, not replacing those employees who resign 

or retire--the normal. practice in the Federal. Government and 

common in railroad industry agreements. Fewer than 1 

percent of all agreements in 1971 contained such 

provision~. (8.) 
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Employers, unions, and employee groups are increasingly 

considering these devices and other efforts to keep people 

working.(9.) worksharing agreements implemented during the 

recent recession have, in fact, helped to reduce layoffs in 

some cases. In the private sector, a major example of 

worksharing experiments involves the Amalgamated Clothing 

Workers of America, where some units in the West have 

divided work to avoid layoffs.(10.) Em~loyees of the 

Washington star News and Buffalo courier Journal accepted a 

temporarily reduced work week in order to avoid 

layoffs. (11.) A Teamsters Union loca1 in Chicago voted to 

limit its hours of work to so per week. Many members were 

working 60 or more hours, but 1,000 of the 15,000 union 

workers were unemployed.· (12.) The New York Telephone 

Company and its union agreed to a 4-day week for 4 days• pay 

rather than have 400 operators lose their jobs. (13.) 

Other unions and employers "using or proposing" 

varieties of layoff alternatives during the recent recession 

were the Rochester, New York, Building Trades council; the 

Communications Workers; Burlington Industries; Silvercup 

Bakeries; the American Paper Institute; Hewlett-Packard; and 

Pan American Airways.(14.) 

New York City•s human rights commission proposed layoff 

guidelines for both private employers(15.) and city 
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agencies(16.) to minimize layoffs of minorities and women. 

The commission urged employers to plan in advance for 

reductions in labor cost by layoffs as only one possible 

method of trimming. The layoff opticn would be weighed 

against potential EEO liability if it resulted in adverse 

impact upon protected employees. (17.) Shcrter work weeks 

and payless holidays were among the alternatives to layoffs 

cited by the commission. 

In another example of layoff alternatives in the public 

sector, a public clash between black and ~hite police 

officers in Detroit over proposed' layoffs of 825 officers, 

including black and female officers hired since 1974. ended 

with a plan involving payless workdays. Despite an 

initially negative reaction from white officers, that plan 

"has certainly worked out for us," a _E;olice department 

spokesman reported, and "the city is saving money."(18.) 

A task force appointed by the Governor of New York has 

considered subsidizing workers who accept a 4-day week by 

supplementing their wages with unemployment insurance 

benefits for the fifth day. (19.) For example. any worker, 

whether public or private, who regularly earns $150 a week 

would get 4 days• pay of $120 under such a plan. plus an 

unemployment insurance benefit--half his or her regular pay 

rate--of $15. 
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Since the unemp1oyment benefit is tax-exempt, the 

worker would pay lower Federal, state, and city taxes, for a 

savings of $4 or $5 per week. Additional savings would 

result from a reduction in work-related expenses such as 

transportation and food. Tbe Governor•s task force 

estimated that the average worker's week would thus have a 

value of at least $141--and the worker would have an extra 

day off. 

The pro~osal would avert layoffs that under usual 

seniority rules disproportionately affect younger persons, 

minorities, and women and enable employers to hold their 

regular forces instead of having to recruit new employees 

when their business improved. (20.) During 1974-75 the 

introduction or improvement of such compensation for partial 

unemployment permitted a fairly widespread resort to part­

time work in several industrial nations as a means of 

spreading a reduced volume of employment among the work 

force. (21.) 

several recent studies have evaluated this type of 

layoff alternative in detail and found it both highly , 
desirable and feasible for use in the United States.(22.) 

One commentator suggested that worksharing "might be just 

the thing" to provide a fair and effective solution to the 

last hired, first fired problem. (23.) In addition to the 
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proposed use of unemployment insurance to compensate those 

who work a reduced work week, another suggested incentive 

for worksharing efforts is tax relief for employers who 

maintain full benefits for workers who work less than full 

time under a worksharing plan. (24.) It has also been 

suggested that the U.S. Department of Labor provide 

worksharing information and technical services to employers 

and labor representatives in the face of impending 

layoffs. (25.) 

It must be emphasized that worksharing and other 

alternatives to layoffs are by no means permanent cure-alls 

for the problem of layoffs. As one study observed, "Where 

business conditions require a drastic cut in work force 

size, n and in an industry suffering long-term and apparently 

irreversible decline, the use of alternatives "will serve 

only to minimize or delay the impact of layoffs." (26.) 

Nonetheless, as a 197 5 conference in New York revealed, 

some form of worksharing is particularly well·-suited for 

pieceworkers, hourly workers, salaried em~loyees, and in 

manufacturing, service industries, and nonprofit settings 

such as universities and public employment. (27.) These 

include the industries and occupations em~loying relatively 

large numbers of minorities and women. 
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In addition to helping protect affirmative action 

gains, there is some evidence that worksharing arrangements 

help to improve employee morale and ~roductivity among the 

entire work force, white as well as nonwhite, male and 

female. (28.) The New York conference concluded generally 

that worksharing: 

...can diminish the number of jobholders whose 
work-lives are disrupted and who become dependent 
on public support... (and) decrease antisocial 
behavior that always rises with 
unemployment... providing continuity of work 
experience for the greater number, especially for 
those who would bear the brunt of layoffs, can 
more than offset any temporary hardship. 
Worksharing can heighten the attachment to a job, 
to tile union, or to an employer among those 
segments of the labor market (including) ••• the 
younger workers, members of minority groups, and 
women. Frequent and involuntary periods of 
unemployment, coupled with the necessity for job­
changing, is damaging to career orientation and to 
job satisfaction. worksharing, if it reduces the 
impact of unemployment on these groups, could have 
longer range benefits to the work ethic, 
productivity, and the competitive position of the 
American economy.(29.) 
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Notes to section IV 

1. see Edith F. Lynton, "Alternatives to Layoffs, based on 
conferences held by the New York City commission on Human 
Rights, Apr. 3-4, 1975," September 1975, i;:p. 2-3; National 
Couunission for Manpower Policy, Recent European Manpower 
Policy Initiatives, November 1975; and Beatrice Reubens, l:!!!! 
Hard to Employ: European Alternatives (N.Y.: Columbia 
Univ., 1970) for a discussion of such practices in Europe. 

2. Interim report to the Congress of the National 
couunission for Manpower Policy: Public Service Employment 
!,!lg Other Responses~ Continuing UnemEloyment, June 1975, 
p. 18. 

3. Basic Patterns in Union Contracts, p. 60:5. Five 
industries---communications, primary metals, apparel, 
machinery (except electrical), and transportation equipment­
--account for about half of all worksharing clauses and 
three-fourths of the workers covered cy them. Most large 
national unions, except those in the construction industry,
have negotiated worksharing clauses. 'Ihese include the 
Steelworkers, Auto Workers, Ladies• Garment Workers, and 
Communications Workers. (Major Collective Bargaining 
Agreements, p. 3). 

4. Winston Tillery, "Layoff and Recall Provisions in Major 
Agreements," Monthly Labor Review, July 1971, p. 44. The 
usual minimum of hours worked on this casis is 32. 

5. Ibid. These are usually found in agreements covering 
workers on piecework, particularly in the apparel industry. 

6. Ibid., p. 45. 

7. Ibid., p. 46. 

8. Ibid. 

9. see Appendix B for a list of examples of layoff 
alternatives which was presented at a worksharing conference 
in New York City in April 1975. See also Bureau of National 
Affairs, "Economic Pressures and Employee Re.lations 
Programs," Bulletin 1;2 Management, Aug. 14, 1975. 

10. Randel, "Current Developments in EEO," 1 Employee 
Relations Law Journal 185 (1975). 
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11. Michael Stuart, Local Representative, Washington­
Baltimore Newspaper Guild, telephone interview, Sept. 16, 
1975. 

12. Harry Fleischman, director, Nat•l Lal:or Service, Amer. 
Jewish Comm., letter to George Meany, president, AFL-CIO, 
Mar. 31 , 1 9 7 5. 

13. This system, according to management, has worked 
"superbly" as an alternative to layoffs, and no time limit 
has been placed on it. (Kenneth Brendstrup, assistant vice 
president of personnel, New York Telephone company, 
telephone interview, Oct. 2, 1975.) 

14. Eleanor Holmes Norton, commissioner, New York City 
Commission on Human Rights, letter to Hon. Hugh Carey, 
Governor, State of New York, June 10, 1975. 

15. Eleanor Holmes Norton, commissioner, New York City 
Commission on Human Rights, memorandum to all trade 
associations, Dec. 16, 1974. 

16. Eleanor Holmes Norton, commissioner, New York City 
Commission on Human Rights, memorandum to agency heads and 
equal employment opportunity officers, New York City, Nov. 
25, 1974, and June 6, 1975. 

17. The commission stated that whenever layoffs are deemed 
unavoidable, the employer should 11analyze the proposed 
layoffs to establish whether they will result in an adverse 
impact on minorities and women, and determine whether there 
are acceptable alternatives which would accomplish the 
objectives as well with a lesser differential impact." 
Ibid. 

18. Martin J. Mitton, 2nd deputy chief, Detroit Police 
Department, telephone interview, sept. 16, 1975. There is 
no reason, in Deputy Chief Mitton•s view, why such a plan 
could not work in other cities facing similar economic 
problems. 

19. Lillian L. Poses, Governor•s Task Force on 
Unemployment, "Work Sharing Proposal---A summary," May 1975. 
Legislation to amend the state labor law to permit such use 
of unemployment insurance was introduced in the New York 
State Assembly Mar. 30, 1976. 
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20. one study found that, as of 1972 it was 3 percent more 
costly for the auto industry to hire fack an experienced 
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V. conclusion 

Despite the Employment Act of 1964, the Civil Rights 

Act of 1964, and new Federal job training and affirmative 

action programs established during the ~ast 15 years, equal 

employment opportunity remains unrealized for many of the 

Nation•s minority members and for women. One of the most 

serious obstacles to achieving this goal is the high rate of 

unemployment among minorities and women. Securing a job is 

just the fi+st hurdle for many of these citizens--the 

ability to hold a job and develop tenure is equally 

critical. Even in good times unemployment rates in the 

occupations they tend to hold are high. Cyclical hiring and 

layoffs, usually based on seniority, perpetuate this 

unemployment. 

The recent recession has had a critical impact on 

minorities and women. Many had only recently obtained their 

first promising jobs. Increasing numbers had begun to 

penetrate employment areas of great importance in our 

society, such as State and local government. Because they 

have not had time to acquire adequate seniority, however, 

minority members and women have been affected 

disproportionately by the personnel cutcacks occasioned by 
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this recession, and much of their limited progress has 

thereby been obliterated. In light of dismal predictions of 

slow economic recovery and continuing high unemployment, 

this recession threatens to lock these groups into place as 

a permanent, expendable economic and social underclass. 

such an appalling prospect would stand as a clear and 

direct repudiation of efforts by all branches of government 

at Federal, state, and local levels to ensure equal 

employment opportunity for minorities and women for the 

first time in the history of this Nation. The continuing 

implementation of layoffs by seniority inevitably means the 

gutting of affirmative action efforts in employment and the 

scrapping of the guarantees explicit in Title VII of the 

Civil Rights Act. 

Layoffs by seniority and the problems they pose for 

affirmative action under Title VII are therefore a critical 

issue facing this society. The commission disagrees with 

the reasoning that would allow rigid adherence to the policy 

of layoffs by seniority or to any emEloyment practice, no 

matter how venerable or purportedly neutral in intent it 'may 

be, when such a policy has a disparate effect on minorities 

or women and freezes past discrimination. such a policy 

must not be allowed to stand in the way of the entire thrust 

of this Nation's efforts to improve equal employment 

61 



-----~ 

opportunity for all Americans, regardless of race, 

ethnicity, or sex. 

The question of an equitable remedy in a conflict that, 

as in Detroit, may publicly and violently pit worker against 

worker for scarce jobs is complex and difficult. For the 

short term, at least, much wider resort to layoff 

alternatives of the type discussed in this report is, in the 

commission•s view, both feasible and urgent. 

some major collective bargaining agreements will expire 

in 1977, and it is certainly to be hoped that both labor and 

management will renegotiate these contracts to provide 

alternatives to layoffs solely by seniority and the 

opportunity for all employees to choose their preference 

among these alternatives should a layoff situation 

arise. (1.) To encourage modification of layoff clauses 

along such lines, there must be incentives. Revision of 

state unemployment insurance laws to provide tax-free 

compensation for employees choosing to work a reduced work 

week would provide one essential incentive. (2.) Federal. 

legislation should impose this requirement as a minimum 

standard for an approved State unempl.oyment system. (3.) 

While such voluntary measures are desirable, they are 

unfortunately, unlikel.y to suffice. ~he conflicting Views 

as to the importance of the stipulations of union contracts 

62 



...--

and the nondiscrimination obligations of employers may now 

well have become so intense as to render this kind of local 

compromise and negotiated worksharing improbable.(4.) 

The commission therefore believes that the "last hired, 

first fired" conflict mandates explicit Federal guidelines 

by the F.qual Employment Opportunity Commission in accordance 

with its authority and responsibility under Title VII. (5.) 

These guidelines sho\.4ld be based on the principle, 

explicitly stated, that all seniority-based layoff policies 

should be invalid as they apply to any work force that does 

not mirror the relevant labor market and the composition of 

which cannot be explained successfully by the employer. 

Accordingly, they should stipulate that where an employer is 

compelled to reduce production costs, this must be done by 

means which do not adversely impact on minorities or women. 

Reduction of hours, early retirement, rotation of layoffs, 

cuts in costs other than wages, and other techniques 

discussed earlier in this report should be designated as 

practices which may be applied in this regard. 

If an employer can demonstrate that these layoff 

alternatives will not adequately reduce costs for reasons 

deriving from the productive process, a means to lay off 

workers must be implemented that will not disproportionately 

affect minorities and women. One such means would be 
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inverse seniority,(6.) or permitting the most senior person 

to accept a temporary layoff instead of the most junior 

worker. The senior employee would receive compensation 

while on layoff and would claim the right to return to the 

previous job. This system would allow retention of more 

people in the junior ranks, where minorities and women are 

likely to be clustered. 

separate seniority lists for layoff purposes--one for 

minorities, one for women, and one for nonminority mal.es~­

should be designated as another possible technique. (7.) No 

employee would be placed on more than one l.ist; minority 

women, for example, would be placed on either the minority 

or female list, whichever had the fewest employees. Layoffs 

would proceed in reverse order of seniority by the 

percentages in the employer's work force existing at the 

time layoffs begin. under this plan, if the employer• s work 

force was 10 percent women, 10 percent minorities, and 80 

percent nonminori ty males, the first 10 empl.oyees laid off 

would be the 8 nonminority males with the l.east seniority 

and one each of the women and minority males with the l.east 

seniority. (8.) 

EEOC guidelines should also make clear the affirmative 

action requirements of recall policies. As noted, factors 

other than seniority are often used in layoffs al.though 
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seniority remains the dominant method. There is no reason 

why nonseniority factors cannot also be used in recalls, nor 

is there any reason why the same basic principle involved in 

guidelines on layoffs should not guide recall policies as 

well. An employer•s equal employment obligation does not 

be~ome inoperative during recalls, to resume only if and 

when new hiring commences. Rather, an employer's recall 

policy must be designed to restore proportional minority and 

female employment or to create such representation if it did 

not exist previously, unless it can be successfully 

explained why such representation cannot te obtained. 

Similar layoff and recall guidelines should also be 

issued immediately by the office of Federal contract 

Compliance Programs (OFCCP), consistent with Executive Order 

No. 11246. (9.) As we have noted, apart from the unsettled 

issue concerning the legislative history of Title VII, there 

appears to be little doubt about the widespread disparate 

and exclusionary effects of seniority-based layoffs on 

minorities and women. As that legal controversy has no 

bearing on the substance and thrust of Executive Order No. 

11246, (10.) OFCCP guidelines should :t:e prepared for release 

as a matter of the highest priority. 

In light of the affirmative ruling of Franks concerning 

constructive seniority, both EEOC and OFCCP need to provide 
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directions for employers with respect to their potential 

liability for class relief. Guidelines should be issued 

putting employers on notice that constructive seniority, as 

well as financial relief, may be owed to victims of 

discrimination. These guidelines should also set forth the 

age and residency requirements that form the criteria for 

determining who may be included in the class of workers 

eligible for that relief. (11.) 

The nub of the conflict over seniority, as far as 

layoffs are concerned, is, in the Commission's view, not 

determining liability or legality where such layoffs clearly 

perpetuate past discrimination, but rather the problem of a 

remedy. (12.) The key tests to be applied in determining 

Title VII remedies are practicability, feasibility, and 

flexibility. As the supreme court observed in Franks, "In 

equity, as nowhere else, courts eschew rigid absolutes and 

look to the practical realities and necessities inescapably 

involved in reconciling competing interests. 11 (13.) In 

remedying the discrimination inherent in layoffs by 

seniority, ttfe commission believes that nc legal restraints 

tie the hands of the courts, and that where some lower 

courts have ordered modification of the layoff by seniority 

practice, they have done so consistent with the spirit and 
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the letter of the law, as elaborated in Title VII and 

Griggs. 

These recommended steps, consistent with the district 

court•s approach in Watkins and the Supreme court's 

decisions in Griggs and Franks, would do much to eliminate 

seniority-based layoff problems for minority and female 

workers and thereby make meaningful the full thrust of Title 

VII. They will not, it should be clear, mean the 

destruction of the seniority system as it determines so many 

job rules other than layoff and recall. 

Another point is in order. Much of the focus on 

seniority alone during the current controversy over layoffs 

to a very real extent begs a larger question. That larger 

question concerns layoffs per se--regardless of the means by 

which they are implemented. That layoffs are so integral 

and frequent a part of our economic life is a fact which, in 

the commission•s view, this Nation has tolerated too long. 

Layoffs are not mandated by the workings of an 

inscrutable fate. Layoffs often result from manmade 

policies--off~cial macroeconom~c Government policies 

designed to force up unemployment rates as a traditional 

means to "cool" the economy and reduce inflation. (1&J.) 

Because layoffs are often viewed as a regrettable but 

natural and necessary response to the fluctuations of the 
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business cycle, many older white male ~readwinners, as well 

as minority and female workers, are relegated to the 

unemployment lines, and younger workers are denied the 

opportunity to plan careers and futures. steps have been 

taken to cushion the impact of layoffs, but layoffs 

nonetheless are engineered as a part of national fiscal and 

monetary policies. 

The commission believes that deliberate plans that lead 

to the disturbing spectacle of minority and female workers 

fighting white male workers for scarce jobs are not tenable 

in light of the repeated commitments of congress and the 

courts to nondiscrimination and full employment. There is 

simply no equity at all for millions of Americans of all 

racial, ethnic, and sexual groups who are laid off work when 

such collllllitments have been made and when layoff alternatives 

are available. 

The crippling of civil rights efforts is not the only 

detrimental result of national economic policy in this 

regard. such a policy conflicts with the broad public 

interest in other ways. For example, job training efforts 

may be undermined by layoffs. (15.) I.ayoffs also mean 

increased public costs for unemployment compensation systems 

and increases in welfare payments.(16.) our society 

discourages ~eliance upon the welfare "dole," although 
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government policy often forces Americans to turn to it or to 

the unemployment "dole. 11 Layoffs thus generate an 

incalculable social cost in terms of money as well as 

frustration and alienation. 

worksharing and other layoff alternatives represent 

only one response to the manifold problems of layoffs. 

These practices can clearly keep peoFle working and thereby 

help overcome the civil rights problems ccnnected with 

layoffs and also reduce the host of other fundamental and 

longstanding economic and social problems touched upon in 

this report. 

The 1974-75 recession and past recessions and the 

continuing wide gaps in income and unemployment (17.) in the 

United states continue to mock the most well-intentioned 

equal employment efforts. The commission, therefore, urges 

endorsement by both the President and the congress of the 

goal of full employment and an integrated work force. The 

economic experience of recent years demonstrates the need 

for a new full employment policy that will achieve the goal 

of maximum job opportunities for all those willing and able 

to work. (18.) A commitment to minimum unemployment must be 

the major priority of economic policy. Far more substantial 

and carefully designed programs of manpower training and 

public service employment, (19.) as well as worksharing, 
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should be created in support of this goal. Inflation must 

be fought in other ways than by deliberately created or 

tolerated unemployment. 

In the last analysis, what at first seems to be a legal 

issue involving the civil rights of minority and female 

workers, upon closer reflection, turns out to be a vital 

matter affecting the human rights of all Americans. Layoffs 

are not solely a question of economics but of economic 

justice. American citizens--human beings--have become lost 

in economic abstractions and statistics. An adult's self­

image depends to a considerable extent on his or her work 

activity. A person finds self-expression in work, whereas 

unemployment provokes doubt about an individual's place in 

society. The psychological pressure induced by such a 

feeling, even on the unemployed person•s children, can be 

devastating. Just as a child may suffer a lost of self­

esteem from the knowledge that he or she is being consigned 

to a segregated, inferior school, so the job loser may carry 

an intangible stigma--in the eyes of himself or herself, 

family, or friends--a sense of worthlessness and 

helplessness which no unemployment check can allay. 

It is time to recognize the right to a job as a moral 

claim, as a precondition for avoiding an intolerable social 

degradation of millions of Americans and an outrage against 
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human dignity. Official and concrete reccgnition of this 

right by both the President and the congress is an essential 

first step toward shaping economic and employment policies 

that meet the requirements of law and the legitimate 

interests of workers--whatever their race, ethnicity, and 

sex--as well as the broad interests of our society as a 

whole. 
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Table 1. Total Labor Force Participation Rates, By Age, Sex and Race 

July 1976 

Black and 
Age and Sex Other Races White 

MEN 

Total, 16 years and over 74.9 81.4 

16 and 17 years .............. . 57.4 70.7 
18 and 19 years .............. . 65.2 88.8 
20 to 24 years ............... . 84.3 92.8 
25 to 34 years ............... . 91. 7 96.3 
35 to 44 years .............. .. 91.5 95.9 
45 to 54 years .......·........ . 83.7 92.7 
55 to 64 years ............... . 61.9 75.4 
65 years and over............ . 21.6 19.9 

Total, 16 years and over 51.9 47.4 

16 and 17 years .............. . 43.5 56.3 
18 and 19 years .............. . 50.6 72.9 
20 to 24 years ............... . 63.4 68.4 
25 to 34 years ............... . 64.9 54.4 
35 to 44 years ............... . 60.8 54.5 
45 to 54 years ............... . 57.1 53.5 
55 to 64 years ............... . 40.7 40.1 
65 years and over............ . 9.6 7.7 

Note: The labor force participation rate is the proportion of the total noninstitutional 
population that is in the labor force. 

Source: U.S. Department of Labor:,,. Bureau of Labor Statistics, Employment and Earnings,
August, 1976, Vol. 23, No. 2, pp Ll-22, Table A-3. 
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Table 2 

RELATIVE OCCUPATIONAL DISTRIBUTION OF ~BITES AND NONWHITES 
1950•, 1958, 1970, 1972, 1973 

(annual averages) 

Occupation and race 1950 1958 1970 1972 1973 

Nonwhites 
TOTAL 100.0 100.0 .llM 100.0 lQQ.& 
Professional, 

9.5 9.9technical 3.4 4.1 9.1 
3.7 4.1Managers, officials 2.0 2.4 3.5 

Clerical and kindred 
14.9work 3.5 6.1 13.2 14.4 

2.2 2.3Sales 1.3 1 .2 2.1 
Craft workers and 
blue-collar worker 

8.7 8.9supervisors 5.2 5.9 8.2 
Operatives 18.6 20.1 23.7 21.3 22.2 

9.9 9.7Nonfarm laborers 15.7 14.7 10.3 
Private household 14.6 15. IJ 7.7 6.8 5.7 
Service, except 
private household 15.1 17.1 18.3 20.5 19.6 

Farmers, farm managers 9.3 3.7 1.0 0.6 0.7 
Farmworkers and farm-
worker supervisors 9.7 a.a 2.9 2.IJ 2.1 

Whites 
TOTAL 100.0 100.0 100.0 .1Q.Q.:.!t~ 
Professional, 

14.6 11J.4technical 9.3 11.8 11J.8 
Managers, officials 9.7 11.7 10.6 11.0

11 ·" 
Clerical and kindred 

work 13.2 15.IJ 18.0 17.8 17.5 
Sales 7.6 6.9 6.7 7.1 6.9 
Craft workers and 
blue-collar worker 

supervisors 14.8 11J.3 13.5 13.8 13.9 
Operatives 20.0 17.9 17.0 16.0 16.3 
Nonfarm laborers 5.0 4.5 4.1 IJ.6 4.6 
Private household 1.2 1. 7 1.3 1.2 1.1 
Service, except 
private household 6.8 7.7 9.1& 10.6 10.6 

Farmers, farm managers 7.5 5.0 2.4 2.2 2. 1 
Farmworkers and farm-
worker supervisors 3.7 3.0 1.6 1.6 1.6 

• occupations not reported in 1950 were 1.3 percent for 
whites and 1.5 percent for nonwhites. Cata for 1950 include 
persons 14 years old and over; data beginning with 1958 
refer to persons 16 years old and over. Cata for 1950 are 
based upon occupational information for 1 month of each 
quarter and are not exactly comparable to data for 1958 
forward. 

source: computed from data in u.s., Executive Office of the 
President, Office of Management and Budget, social 
Indicators, 1fil table IJ/14; u.s., Department of commerce, 
Bureau of the Census,~ Census ,21 POFUlation, vol. II, 
part_ 1; U.S., Department of Labor, Manpower Report of the 
President, 1973, and Manpower Report g! ~ President, 121!• 
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TABLE 2A 

RELATIVE OCCUPATIONAL DISTRIBUTION OF SPANISH ORIGIN POFULATION,
UNITED STATES, 1960-1975'4° 

(annual aver~es o~ those reoort1n~ occuoat1on) 

Ma.les &,· Fema.1.es 
Occupati.on and Sex 1960 1969 1970 

I 
1971 1972 197J 1974 1975 

~ 

!OTAL J.QQ..Q. ~ .1QQ.Q ~ .1.QQ...Q .l..QQ...Q ..lQQ....Q. !QQ...Q. 

Professi.onal, J.9 7.9 6,0- 7.2 6,8 6,9 6,5 8,7 
technical 

Managers, 4,3 7,4 5,0 6.4 6.5 6.4 5,7 5.5 

I

officials 
Clerical & 5,5 6.7 7.5 6,9 6.8 6.J 14.7 14.7 

kindred work 
Sales J,4 J.J 4,0 2.7 3,0 J.J J.4 4,1 

!, Craft and blue- 15,6 18,5 19.7 18.2 19.6 18,4 12.1 11.8 
-:ollar worker'· 
supervisors 

Operatives 27.7 28,6 27,2 27,6 27.0 27.2 28.2 26.7 
Nonfarm laborers 1).9 11.8 11,0 12.1 11.6 11.7 7.7 8,2 
Private liousehold IJ .1 0,1 

J1J.6 } 14,9 116,8
Service, except 9,8 10,5 12.0 12.9 lJ,9 

priv, household 
Farmers, !arm 1.9 0,6 0,7 O,J 0.4 o.J 0.2 0,1 

Mnagers 
Fannrorkers & 14,0 4.8 6.6 5.0 5.4 5.6 5.7 J.4 

supervisors 

Females 

!Q!£. lQQ..Q 100,0 100.0 100,0 100,0 100,0 

* 6.9 *Professional, 5,1.J. 8.6 7.5 
technical 

1,7 2.2 * J.J * 1-'.a.nagers, 2,J 
i officals 

* 26.2 *Clari.cal & 19.8 25.6 28,J 
kindred workl 

Sales 6,8 5,0 5,8 * 4,7 * 
* 0,9 * 

I 
Craft & blue- 1.5 1.1 2,J 

collar worker 
supervisors 

Operatives 36,7 32,8 26.7 * 27,0 * 

Nonfarm la.borers 1.1 0,8 1,4 * 1.2 * 

Private household 8,8 6,4 4,5 * 5,7 * 
Se._""Vice, except 14,2 17,1 18.9 * 19,8 * 

priv, household 
Farmers, farm 0.2 0,8 0,1 * * 

managers 
FarJ11WOrkers & J.1 2.4 * 1,5 * 

supervisors 

Represents zero or rounds to zero 
* Data not available 
+ For 1960 and 1970, data refer to composite of Spanish surname in southwestern 

States (Arizona, Ca.lifornia, Colorado, New Mexico, Texas) a.nd the U,S. pop-
ulation of Puerto Rican birth and parentage, For other dates, data refer to 
composite of persons self-identifying as of Hexican or Puerto Rican origin, 
with "other" Spanish included, due to the predominantly Southwest Hispanic 
and Mexican origin of Eersons selecting this alternative, 

Sources, 1960 U~S. Census of the Po~ation--Persons of Soa.nish Su:name (PC(2)1B) 
and erto Ricans in the U S,(PC 2)1D), ~970 _U,S, Census of the Population--
Persons of Soanish Surname PC(2)1D) and Puerto Ricans in the U.S. (PC(2)1E),
U,S, Dept, of Commerce·• Bareau of the Cenaus (;:urrent Population Reuorts--
Population Characteristics, Series P-20, Nos, 213, 221, 224, 250, 264, 280, 290. 
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Table 3 

UNEMPLOYMENT RATES, BY AGE, SEX, ANC RACE, 1954-1974 
(annual averages) 

16 to 19 years old 20 years old and over 
White Nonwhite white Nonwhite 

Male Female Male Female Male Female Male Female 

1954 13.4 10.4 14.4 20.6 4.4 5.1 9.9 8.4 
1955 11.3 9.1 13.4 19.2 3.3 3.9 8.4 7.7 
1956 10.5 9.7 15.0 22.8 3.0 3.7 7.4 7.8 
1957 11.5 9.5 18.4 20.2 3.2 3.8 7.6 6.4 
1958 15.7 12.7 26.8 28.4 5.5 5.6 12.7 9.5 
1959 14.o 12.0 25.2 21.1 4.1 4.7 10.5 8.3 
1960 14.0 12.7 24.0 24.8 4.2 4.6 9.6 8.3 
1961 15.7 14.8 26.8 29.2 5.1 5.7 11.7 10.6 
1962 13.7 12.8 22.0 30.2 4.0 4.7 10.0 9.6 
1963 15.9 15.1 27.3 34.7 3.9 4.8 9.2 9.4 
1964 14.7 14.9 24.3 31.6 3.4 4.6 7.7 9.0 
1965 12.9 14.0 23.3 31.7 2.9 4.0 6.0 7.5 
1966 10.5 12.1 21.3 31.3 2.2 3.3 4.9 6.6 
1967 10.7 11.5 23.9 29.6 2.1 3.8 4.3 7 .1 
1968 10.1 12.1 22.1 28.7 2.0 3.4 3.9 6.3 
1969 10.0 11.5 21.4 27.6 1.9 3.4 3.7 5.8 
1970 13.7 13.4 25.0 34.4 3.2 4.4 5.6 6.9 
1971 15.1 15.1 28.9 35.4 4.cf 5.3 7.2 8.7 
1972 14.2 14.2 29.7 38.4 3.6 4.9 6.8 8.8 
197 3 12.5 13.3 28.2 34.9 2.9 4.3 5.7 8.2 
1974 (third quarter averages, seasonally adjusted): 

Nonwhite men, 20 years of age and over ••••••• 6.3 percent 
Nonwhite women, 20 years of age and over ••••• 8.1 percent 
Nonwhite men and women, 16-19 years of age••• 33.0 percent 
White men, 20 years of age and over....•..••• 3.4 percent 
White women, 20 years of age and over•••••••• 5.0 percent 
White men and women, 16-19 years of age ...••• 14.1 percent 

Source: u.s., Department of Labor, Eureau of Labor 
Statistics Employment and Earnings, vol. 19, no. 8 (Oct. 
1974), table A-43, p. 51, and o.s., Department of Commerce, 
Bureau of the Census, The social and Economic Status of the 
Black Population in the United States, 1973, Current - -
Population Reports, series P-23, no. 48 (1974), table 30. 
Also~ U.S., Department of Labor, Manpower Report .Q! ~ 
President, 1974, table A-17. 
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TABLE 3A 

UNEMPLOYMENT RATES FOR SPANISH ORIGIN POPULATION, 
UNITED STATES, 1960-1975* 

(annual averages for ages 16 and older) 

YEAR MALE FEMALE 

1960 8. 3 10.0 
1969 5.1 7.5 
1970 6.2 8.6 
1971 8.6 9.2 
1972 7.4 10. 1 
1973 6.7 7.7 
1974 7.2 9.8 
1975 13.1 12.2 

composition of the population is the same as in Table 2A.* 
sources: 1960 u.s. census of the Population--Persons 2i 
Spanish Surname (PC(2)1B) and Puerto Ricans.!.!.~~~ u.s. 
(PC(2)1D), 1970 u.s. Census of the Population-.:...=£_~9M 2t 
Spanish surname (PC(2)1D) and Puerto Ricans in T~H u.s. 
(PC(2) 1E), U.S. Dept. of Commerce: Bureau ofthe-~e~-~. 
Current Population Reports--Population Charateristics, 
Series P-20, nos. 213, 221, 224, 250, 264, 280, 290. 
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Table 4 

NONWHITE MEDIAN INCOME AS PERCENTAGE OF WHITE MEDIAN INCOME 
BY FAMILY AND SEX, 195q-1974 

(1972 dollars) 

Year Nonwhite Family Nonwhite Male *Nonwhite Female 
Percentage of White Percentage of Percentage of 

Family Income White Male Income White Female Income 

1954 56% 50" 54,r. 
1955 55 53 52 
1956 53 52 57 
1957 54 53 58 
1958 51 50 59 
1959 54 47 62 
1960 55 53 62 
1961 53 52 67 
1962 53 49 67 
1963 53 52 67 
1964 56 57 70 
1965 55 54 73 
1966 60 55 76 
1967 62 59 80 
1968 63 61 81 
1969 63 59 85 
1970 64 60 92 
1971 63 61 90 
1972 62 62 96 
1973 60 
1974 62 

* It is important to note that white female income 
traditionally has been lower than either white or nonwhite 
male income, and the income of nonwhite females has been the 
lowest of all. (See the discussion of this point in u.s., 
Commission on Civil Rights, Twenty Years After Brown: 
Equality of Economic Opportunity, July 1975, p. 64.) 

source: computed from data in u.s., Department of Commerce, 
Bureau of the Census, Social and Economic Status of the 
Black Population in the UnitedStates, 1972, 1974seties P-
23, nos. 46 and 54, and series P-60, annual issues. 
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TABLE 4A 

SPANISH ORIGIN MEDIAN INCOME AS PERCENTAGE OF WHITE MEDIAN INCOME 
UNITED STATES, 1968-1974 

(Current Dollars) 

YEAR FAMILY MALE FEMALE 

1968 65.3 * * 1969 * * * 1970 71.4 88.7 117.3 
1971 71.2 76.8 92.2 
1972 70.9 74.0 101.2 
1973 69.2 73.3 93.9 
1974 71.6 74.0 98.7 

Data not available* 

source: u.s. Dept. of Commerce: Bureau of the Census u.s. 
Dept. of commerce: Bureau of the census, Current Population 
Reports--Population Characteristics, Series P-20 nos. 213, 
221, 224, 250, 264, 280, 290, 292, series P-25 no. 529, and 
series P-60 nos. 69, 75, 80, 85, 90. 
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Table 5. CIVILIAU LABOR FORCE PARTICIPATION RATF.S, BY AGE, SEX, AND RACE, 1964, 1970, and 1974 

(Amrual averages) 

1964 1970 1974! 

Black and Black and Black and 
Age and Sex Other White Other White Other White 

Races Races Races 

MEN 
Total, 16 years & over 80.0 81.l 76.5 80.0 73.3 79.4 

16 and 17 years .......... 37.3 43.5 34.8 48.9 34.6 53.3 
18 and 19 years ......... 67.2 66.6 61.8 67.4 62.4 73.6 
20 to 24 years ......... 89.4 85.7 83.5 83.3 82.1 86.5 
25 to 34 years ........... 95.9 97.5 93.7 96.7 93.2 96.3 
35 to 44 years ........... 94.4 97.6 93.2 97.3 90.9 96.7 
45 to 54 years ........... 91.6 96.1 88.2 94.9 84.7 93.0 
55 to 64 years ........... 80.6 86.1 79.2 83.3 70.2 78.1 
65 years and over ........ 29.6 27.9 27.4 26.7 21.7 22.5 

\-01EN 
Total, 16 years & over 48.5 37.5 49.5 42.6 49.1 45.2 

16 and 17 years .......... 19.5 28.5 24.3 36.6 24.2 43.3 
18 and 19 years .......... 46.5 49.6 44.7 55.0 44.6 60.4 
20 to 24 years ........... 53.6 48.8 57.7 57.7 58.2 63.8 
25 to 34 years ........... 52.8 35.0 57.6 43.1 60.8 51.1 
35 to 44 years ........... 58.4 43.3 59.9 49.9 61.5 53.7 
45 to 54 years ........... 62.3 50.2 60.2 53.7 56.9 54.3 
55 to 64 years ........... 48.4 39.4 47.1 42.6 43.5 40.4 
65 years and over........ 12.7 9.9 12.2 9.5 10.0 8.0 

Source: u. S. , Department of Carrnerce, Bureau of the Census, The Social and Econanic Status of the Black 
Population in the United States, 1974, Current Population Reports, Series P-23, No. 54 (1975), table 34. 
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Table 6 

INCREASE IN THE NUMBER OF JOB LOSERS EY MAJOR OCCUPATIONAL GROUP 
(not seasonally adjusted) 

Change from 1974 
to 1975occupational group 

Thousands Percentand sex 

Total 

494 88White-collarI 166 87Professional and managerial 
328 89Sales and clericalI' 1,901 120Blue-collar 536 119Craft and kindred workers 

1,055 130Operatives 309 94Laborers 159 45Services and farm 

Male 

241 98White-collar 1,417 112Blue-collar 87 53Services and farm 

Female 
252 80White-collar 485 149Blue-collar 70 45Services and farm 

Source: u.s., Department of Labor, Bureau of Labor 
Statistics, "Job Loss and other Factors Behind the Recent 
Increase in unemployment" (June 1975) • 

J 

84 



Table 7 Proportions of Civilian Labor Force and Job-Loss Unemployment Accounted for by Black 
and White Men and Wanerl 

1973 1974 1975 ' I I 
I

Color and Sex 
III IV I III IV I.a II 

Total civilian labor force 
(1,000' s) .................... 88,980 89,823 90,467 90,644 91,396 Ql,785 91,810 

Total job losers (l,OOO's) .... 1,597 1,648 1,999 1,966 2,095 2,816 4.072 

White male 
\ 

% of job losers ......... 50.7 54.1 52.7 51.6 54.7 53.1 54.0 
% of labor- force......... 54.7 54.6 54.6 54.4 54.2 54.3 54.0 

White female 
% of job losers .......... 29.Z 28.4 27.8 27.8 29.4 28.7 28.1 
% of labor force........ 33.9 34.0 34.0 34.2 34.5 34.3 34.7 

Black male 
% of job losers......... 12.6 10.9 12.9 12.S 10.6 12.0 11.8 
% of labor force......... 6.3 6.3 6.4 6.4 6.2 6.2 6.2 

Black feml.e 
% of job losers.......... 8.0 6.8 6.6 1.0 6.2 6.6 6.0 
% Qf labor force......... 5.1 5.1 5.1 5.1 5.1 5.1 5.1 

Source: U.S., IlqM:Itment of Labor, Bureau of Labor- Statistics, "Job Loss and Other Factors Behind. 
the Recent Increase in Unemployment," June 1975. Data for Americans of Spanish origin are not 
available. 

* Rman naerals refer to seasonally adjusted. quarterly averages. 
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Figure 1 

UNEMPLOYMENT RATES OF WHITES AND NONWHITES 
(annual averages) 

8.8 8.9 

4.4 4.3 

White Nonwhite White Nonwhite 

1954 1973 

Note: The unemployment rate is the percentage of the civilian 
labor force that is unemployed. 

Source: U.S., Department of Conunerce, Bureau of the Census, 
Social and Economic Status of the Black Population in the 
United States, Current Population Reports, series P-23, no. 48 
(1974), table 28. 
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FIGURE 2 

THE NUMBER OF JOB LOSERS SURGED 
UPWARD TOWARD THE END OF 1974. 

Unemployment by reason, 1967-74 

Numbe r (thousands) 
6,000 

Total unemployment 

4,000 ---------{' 

1 ,000 

0 
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Note: Quarterly data are seasonally adjusted. 
Source : U.S. Department of Labor, Manpower Report of the President, 
April 1975, p. 29. 
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APPENDIX B 

TEMPORARY OPTIONS FOR RECUCING LABOR 
COSTS OTHER THAN THROUGH LAYOFFS 

Reduction of work Hours 

* plant/office shutdown for specified time per month 
* shorter work week 
* shorter work day
* elimination of overtime 
* rotation layoffs
* furloughs 

Solicitation of Individuals for Voluntary 
Reduction in Force or Hours 

* unpaid leave of absence 
* short work day or work week 
* rescheduled vacations 
* early retirement with or without incentives 

Voluntary Reduction of compensation 

* voluntary wage cuts - evenly ap~lied or graduated on 
basis of salary

* voluntary deferral of raises, cost of living increases, 
merit increases, bonuses, automatic increases 

Voluntary Reduction of Fringe Benefits 
i 

medical disability and life insurance - reduced levelI * 
of benefits, increased employee contributions, increased 
deductible, elimination of dental, eye, or other such 
coverage, etc. 
vacation days reductions 

I 

* modification of profit-sharing flans* 
reduced or deferred contributions to union'welfare funds* 
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Reduction or Elimination of Miscellaneous Benefits/Privileges 

* company subsidized cafeteria 
* tuition refund programs
* staff training and development programs
* expense accounts 
* travel/relocation reimbursements
* executive benefits and privileges 

source: Bruno Stein, Professor, Institute of Labor Relations, 
New York University 
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