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I. History 

As a rule, in their wars with the whites 
The Sioux Indians have been moved by a high 
and patriotic impulse creditable to any 
people. This fact the whites, and particu­
larly the military, have lost sight of at 
the critical periods. No people are more 
attached to the land of their birth and 
to the graves of their kindred than are 
these Indians, and they have willingly 
sacrificed their lives in the defense of 
their homes or in the protection of what 
they deemed their rights. They are a 
reasonable people of great intelligence, 
and most of the wars might have been averted 
by negotiations creditable alike to the 
government and to the Indians._!_/ 

The S'ioux Indians were once many tribes which shared a 

common origin and similar languages (Dakota, Lakota, and 
2 I 

Nakata).- The name Sioux i.s a term applied to the Dakota 

tribes by other Indians and the French. The Sioux use the 

name "Dakota" for themselves when speaking in their own 

languages; the term "Sioux" is generally used by· them when 
3 I 

speaking of themselves in English.- Regardless of name, 

"the cultural, linguistic, territorial, and political 

distinctions found among the various Sioux divisions are 
4/ 

/tod~y/ practically unknown to the general public."-

_!__I Robinson, Doane, A History of the Dakota or Sioux Indians 
(Minneapolis: Ross and Haines, 1904) p. 14 (hereafter cited as 
Robinson, A History of the Sioux). 

~/ Ibid. 

3 I U.S. Department of the Interior, Indian Arts and Crafts Board, 
Sioux Indian Museum and Crafts Center, The Sioux, undated, p. 2 
(hereafter cited as Sioux Indian Museum, The Siuox). 

_i_l Ibid. 

L 
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"Dakota" translates as "friends" or "allies", and the 

Sioux originally lived.as a culturally unified people in 

the Western Great Lakes or Woodland areas (now Minnesota 
5/ 

and parts of bordering states).- Until the 17th century 

the Sioux engaged almost solely in fishing, hunting, 

gathering, and the cultivation of corn. The later westward 

white expansion well as pressure from other Indian tribes 

(i.e., the Chippewa} who had been armed by the whites, 

eventually led the Sioux to move westward into areas now 

comprising South Dakota, half of the State of Minnesota 
Ji./

and portions of North Dakota, Iowa, and Wisconsin. 

As many Sioux moved west, there appeared the Eastern, 

Middle, and Western groupings which later came to represent 

distinct political, linguistic, and cultural differences. 

As early as 1750, Lakota speaking Teton Sioux Indians had 

moved beyond the Missouri River, mid-point of the present 
_]_/ 

State of South Dakota, and had reached the Black Hills. 

Here, they became an equestrian plains tribe: living as· 

buffalo hunters and warriors using firearms and traditional 

2-/ Ibid . 

..Q...I Robinson, A History of the Sioux, p. 27 . 

..i_/ Sioux Indian Museum, The Sioux, p. 2. 
1. 

https://lived.as
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~/ 
weapons. Other, Teton and some Wiciyela Sioux (Nakota -

t 
speaking) Indians settled in the prairie country east of 

the Missouri where their economy was based on the river 
2,/

and on corn. The Santee Sioux and some Wiciyela retained 
10/

lands in the Southern Minnesota area.- One history of 

the Sioux emphasizes that regardless of where they "settled," 

the Sioux remained "distinctly a ranging people, adventuresome 

/T/heir excursions took them anywhere from Hudson's 

Bay to the Gulf of Mexico and between the Alleghenies and 

the Rockies. This roving propensity accounts for much of 

the conflicting accounts of their location which are found 
lJ/ 

in the early relations of the explorers."-' 

The French were the first whites to encounter the Sioux 
i: 

and today many Sioux retain French names passed down through 

the generations. 

Even in the seventeenth century, the French, like the 

other Europeans and whites who followed, were anxious to 

induce the Indians to establish more permanent settlements 

in order to make trading easier for the whites. The 

majority of the Sioux were indifferent to these ploys. 

_§_I Ibid . 

.:LI Ibid. 

10/ Ibid. 

_!__]/ Ro~inson, A Histor:t: of the Sioux, p. 27. 



Nevertheless, the French did establish trading and missionary 

outposts. The Sioux, however, routinely joined forces and 

harassed and fought the French (who in no sense could be 

said to have "controlled" the territory in which they 
12/ 

traded).-

From 1725 to 1765 fighting with the Chippewa Indians 

led to the general westward migration of the Santee Sioux 

and and others. In 1766, the first recorded instance of 

"American" exploration of land occupied by Dakota Sioux 

took place when an explorer from Connecticut traveled in 

Indian Country and lived for a time with a large band of 

the Sioux. Even this early exploration was to later lead 

to claims by the man's heirs for hundreds of square miles 
13/ 

of Indian lands.- The mid-eighteenth century marked 

the beginning of more than two hundred years during which 

white land claims, government treaties, and Federal Indian 

policies unrelentingly stripped th~ Sioux of their lands. 

Sioux - American Relations: Wars and·Treaties 

During the War of 1812 groups of the Sioux foug_ht 

on both sides of the conflict, but in 1815 and 1816 the 

Sioux collectively signed treaties of "peace and friendship" 

with the United States and "acknowledge/di themselves 

to be under L_It~_7 protection" and confirmed to the United 

12/ Ibid, pp. 48-67. 

13/ Ibid, p. 56. 
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States "all and every cession ... of land heretofore made 
14/ 

by their tribes to the.British, French, or Spanish .... "-

Ir (No such cessions had been made.) Some accounts argue that 

this act recognized the "sovereignty" of the United States 

but no language to this effect is included in the treaties. 

In 1825, a treaty with the United States delineated 

boundaries for the Sioux and other Indians who had warred 

with one another over territory. This treaty made reference 

to a vaguely worded "controlling power of the United States. II 

In turn, the United States agreed to "recognize" the boundaries 
15/ 

which it had established with the "tribes. II 

Subsequent to these treaties, the Western or Teton 

Sioux (including the Oglala) continued to live as free and 

independent peoples and to participate in the fur trade 

in an area stretching from western Iowa almost to the 
16/ 

Rocky Mountains.- The Sioux in Iowa and Minnesota were 

the first to feel the full pressure of land hungry American 

expansionism. In a treaty signed in 1.851 the Sisseton and 

14/ Treaty with the Sioux, 1816, St. Louis, Articles 2, 3, and 4. 

15/ Treaty with the Sioux, Etc., 1825, Prairie des Chiens, 
Territory of Michigan, Articles 2-10. 

16/ Ortiz, Roxanne Dunbar, The Great Sioux Nation: Sitting in 
Judgment on American. (Berkeley: American Indian Treaty Council 
Information Center/Moon Books, 1977) p. 21. 
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Wahpeton Sioux were induced by the Federal government to 

give up all their lands in Minnesota and Iowa and move to 

reservations. For half the State of Minnesota and much of 
17/ 

Iowa, these Sioux received six cents an acre. 

To the west, the Teton Sioux (with the Oglalas) were 

designated in 1851 by the Federal government as the "Sioux 

or Dahcotah Nation" under a treaty which recognized that 

Nation's "territories" and under which the Indians recognized 

the government's right to establish roads, military and 
18/ 

other posts."- This and other provisions of the treaty 

opened trails by which those seeking gold and land could 

push westward through Indian homelands and hunting qrounds. 

Despite the 1851 treaty, the Oglala (with the Brules) 

carried on a campaign of harassment against the white 

travelers who were frightening and scattering the buffalo 

herds upon which Sioux life depended. In 1855, General 

W.S. Harney slaughtered a group of 136 Indians and thus 

temporarily broke the back of Indian resi.stence. 

17/ Robinson, A History of the Sioux, p. 213. See the treaty 
with the Sioux - Sisseton and Wahpeton Bands, 1851, Traverse 
des Sioux, Territory of Minnesota. 

18/ Treaty of Fort Laramie with Sioux, etc: 1851, Fort Laramie, 
Indian Terr.tory. 

19/ Robinson, A History of the Sioux, p. 225. 
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The Sioux, however, continued their resistence in the ensuing 

years. The arrival of thousands of Scandinavian and German 

immigrants in Minnesota lead to continuing conflict between 
lo: 

Indians and whites. When debts for land payment and rations 

where not made available to the Sisseton and Wahpeton Sioux 

and others in 1862, a fierce rebellion by the Sioux resulted 

in the Minnesota Uprising in which many whites were killed 

and their houses burned. Many Indians also died, and 

eventually 38 Indians were hanged under the judgment of 
20/ 

President Abraham Lincoln.---

In 1867-68 the Federal government in the wake of the 

civil war years moved to give away Indian lands in the form 

of grants and created rights-of-way for the railroad and 

\ a new wagon road into Montana and the west. The Sioux 

J•. resisted under Red Cloud, and the Army's men and forts 

were heavily and successfully attacked ~Y them until in 

1868 the Treaty of Laramie granted the Sioux all of the 

western half of South Dakota as a reservation as well as 

portions of Montana, Wyoming, Nebraska, and North Dakota 

as ·"unceded Indian territory," an undefined term which later 
21/ 

proved to have no effective meaning in Indian land claims.-

20/ ~hid, pp. 266-303.· 

21/ Treaty with the Sioux - Brule, Oglala, Miniconjou, Yanktonai, 
Hunkpapa, Blackfeet, Cuthead, Two Kettle, Sans Arcs, and Santee -
and Arapaho, 1868, Fort Laramie, Dakota Territory. 
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MONTANA 
NORTH DAKOTA 

SOUlHDAKOTA 

SIOUX LAND CESSION~ 

SSS:: 1863 POJlT l.AJlAMlE TREATY OUTLl"IEO nu; NEBRASKA 
~ GREAT SIOUX RESfRVATION AND TJIE 

UNCEDED INDIAN TERRITORY 
~ IS76 1HE CREA T SIOUX RESERVATION AFTI:R 
~ 1HE U.S. GOVERNMENT TOOK IBE IILACK 

Hil1.S AND lliE UNCEDED lNDIAN llRRI­
TORY 

1889 GJl£AT SIOUX RESERVATION BROtJ':-,; 
INTO SMALLER RESERVATIONS. f-OR ll!~ 
VA.IUOUS SIOUX BANDS 

l! 

Taken from: Ortiz, Roxanne Dunbar, The Great 
Sioux Nation: Sitting in Judgment 
on America (Berkeley: American 
Indian Treaty Council Informatipn 
Center/Moon Books, 1977), p. 92. 
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The Indians in their turn granted to the government 

rights-of-way and safe
0 

passage on roads and railroads. The 

Sioux also agreed to the establishment of a permanent Indian 

agency on the Missouri River. As many Sioux settled into 

a sedantary life near the agency,. they found themselves 

for the first time living on subsistence payments from the 

government. 

Conflict with the white travelers, military, and 

railroad surveyers-attacks on forts and columns of men 

were frequent as the Sioux fought white intrusions into 
22/ 

reservation land and the "unceded Indian lands."-

Finally, the discovery of gold in the Black Hills of the \.,t.
*~ 

Sioux brought deeper violence. The government in 1875 was ,41'· 
,, ,, 

determined to open the Hills to mining and exploration. 

Some Indians were willing to sell the Black Hills 

but demanded payment commensurate with the value· of the 

gold within them. The government's offer was less than 

a tenth of the Indians' price for the Black Hills and the 

United States also demanded other major concessions on land 
23/ 

and roads.-

22/ Dunbar, The Great Sioux Nation, p. 25. 

23/ Robinson, A History of the Sioux, pp. 420-421. 
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The government quickly acted to overcome Indian 

resistence. The Black Hills were simply "opened" to the 
'ii 

gold-hungry miners by the government, and all Indians 
24/ 

were ordered back to their reservations.- The Black 

Hills soon swarmed with whites seeking gold. More than 

11,000 were in Custer City alone. Soon the Army moved 
25/ 

11 to reduce Lth~7 Indians to subjection."- The Indians 

responded by using their forces sparingly and hid their 

numbers in parts of the Black Hills, emerging only to 

defeat General George Crook near the Rosebud River (in 
26/ 

South Dakota).-

In late-June 1876 1 General George A. Custer moved 

from West Dakota territory into the Montana Crew Reser­

vation seeking to track and defeat the Sioux assembled 

in camps on the Little Big Horn. Custer ~nd his troops 

were drawn into a trap where the General and his 261 
27/ 

soldiers were killed.-

24/ Fleming, Janice M., ed., People of the Seven Council Fires 
(Pierre, South Dakota: Historical Resource Center, 1975) pp. 12-13. 

2.5../ Robinson, A History of the Sioux, p. 423. 

~/ Ibid, p. 425. 

27/ Ibid, p. 431. 
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Following this fight, the Sioux successfully fought the 

• Army and settlers in country near the Big Horn and in the 

Black Hills. The Indians dispersed following their show 

of strength. 

But a series of army attacks soon broke Indian 

resistence, and in 1876 a treaty commission met with 

Red Cloud and other chiefs to arrange final sale of the 
28/ 

Black Hills and permanently to move the Sioux out them. 

One elder chief recalled earlier fighting, "If you white 

men had a country which was very valuable, which had always 

belonged to your people, and which the Great Father had 

promised should be yours forever, and men of another race 

came to take it away by force, what would your people do? 
29/ 

Would they fight?"- Spotted Tail of the Brule commented 

with sarcasm, 11 I hear that you have come to move us. Tell 

your people that the Great Father /the President]" promised 

that we should never be removed. We have been moved five 

times. I think you had better put the Indians on wheels and 
30/ 

then you can run them about whenever you wish."-

28/ Ibid , p . 4 4 0 . 

~/ Ibid. 

-3..Q/ Ibid. 
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Ir 

The Sioux were forced onto agency reservations to 
. 

become "farmers" (with the exception of several "renegade" 

bands under Gall, Crazy Horse, and Sitting Bull who escaped 
31/ 

across .the Canadian border- ) . The reservations functioned 

under the authority of a white agent, regardless of the 

power or stature of the individual Sioux chiefs residing 

there. The loss of the buffalo herds had left the Sioux 

with no alternative to the.reservation system-BIA rations 

and farming had become the only means of avoiding starvation. 

Between 1882 and 1889 the Federal government pressed 

the Sioux to give up large portions of their reserved 

lands in South Dakota (see map p. 8), and the Dawes Act 

of 1887 was instrumental to this process. This assimi­

lationist piece of legislation parceled out reservation 

land in 160 acre allotments to individual Indians, 

undercutting tribal organization and impos,ing economically 
32/ 

unviable ownership patterns. The allotment concept also 

provided that land not allotted to Indians was surplus and 

31/ Ibid. 

32/ Fleming, People of the Seven Council Fires, p. 16. and 
Dunbar,· The Great Sioux Nation, p. 26. 
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could be opened for white settlement. In 1889 additional 

• legislation provided for an "agreement" under which the 

Sioux gave up almost half the Great Sioux reserve-the 
33/ 

remainder was divided into six smaller reservations. 

During the same period of time, the government moved 

again to undercut the power of tribal chiefs by lessening 

their authority. Indian beliefs were attacked in order· 

to 11 elevate /the Indians/ in the scale of humanity": 

/T/he Commissioner of Indian Affairs ... 
distributed a set of rules designed to 
stamp out "demoralizing and barbarous" 
customs. The directive defined a number 
of "Indian offenses. 11 It was an offense 
to hold feasts and dances, including 
the Sun Dance. It was an offense to 
have more than one wife. All practices 
of medicine men, medical and religious, 
were offenses. 11 Purchase 11 of wives by 
leaving property at the father's door was 
an offense. Willful destruction of property, 
the traditional way of showing grief over 
the death of a relative, was an offense.l,i/ 

In 1889, following poor farming years, many Sioux 

began 11 Messiah 11 dancing, seeking to overcome the deaths, 

loss of land, and poverty which had ov·ertaken them. The 

belief _spread among some Indians that the dancing would 

33/ Fleming, People of the Seven Council FiresJ p. 16. 

34/ Utley, Robert M., The Last Days of the Sioux Nation (New 
Haven: Yale University Press, 1963), p.31. 
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remove the whites from the earth, "resurrect all the dead 

Indians, bring back the buffalo and other game, and restore 
35/ 

the supremacy of the aboriginal race." White authorities 

became alarmed and sought to halt the dancing. Local 

reservation agents declared matters to be beyond their 

control, and United States cavalry rode into Sioux Country 
36/ 

in large numbers.- Sitting Bull was killed at this time 

when Indian police sought to arrest him as a leader of 

hostile Indians engaged i_n the "Messiah Craze. 11 

After Sitting Bull's death only Big Foot (Sitanka) 

remained as a threatening figure to white authorities. When 

Big Foot and 340 men, women, and children sought to go to 

Pine Ridge Reservation rather than be arrested and taken to 

Cheyenne River Reservation, they were chased and surrounded 

on December 29, 1890 by large numbers of troops armed with 

light artillery. 

Big Foot was generally understood to be an advocate 

of peace, but when the army moved to disarm his people, 

tensions ran high and fighting began. The Indians were 

35/ Robinson, A ~istor¥ of the Sioux, p. 461. 

36/ Ibid, p. 473 . 

. .. 
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outnumbered and outgunned at Wounded Knee, and some 220 

to 300 men, women, and children were killed in a massacre 

"where fleeing women, with infants in their arms, were 

shot down after resistence had ceased and when almost 
37/ 

every warrior was stretched dead or dying on the ground." 

From the time of Wounded Knee onward, the days of the 

Sioux as warriors and hunters were over. 

'!.'he years following t!ounded I~nee were marked by· 

µnrelenting hardship_. The Federal governmei:it adopted 

policies aimed at rapidly acculturating the Sioux to 

white values and thought. Indian ceremonies .and dancing 

were discouraged or forbidden. Indian languages were ~ .. 
fo~bidden by law. Indian children were taken from the 

parents to white foster homes or boarding schools. 

Economic self-sufficiency was never fully supported by the 

Bureau of Indian Affairs and never achieved. Indian diet, 

housing and sanitation remained the worst o.n the North 

American continent. Indian health and life-expectancy 

were undercut by ravaging TB, dysentary, diabetes, coronary 

diseases, rampant alcoholism and other ?erious problems. 

37/ Ibid, p. 487. 
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Early Sioux attempts to develop farming and ranching were 

dealt crushing blows by the dust-bowl era and the depression. 

In 1924, Congress conferred United States citizenship 

on all Indians, an action which some have felt undercut 

the status of Indians as sovereign people. The Indian 

economic picture was also bleak at this time: the 1928 

Merriam report issued by the Institute for Gorvernrnent 

Research reported that the South Dakota Sioux had per 
38/ 

capita annual incomes which averaged less than $200.-

The Indian Reorganization Act in 1934 helped restore 

a degree of self-government to the Sioux and established 

elected tribal councils. It also lessened (to a degree) 

the powers of the local BIA agent, and ended the allotment 

sy~tern under which Indian lands had been sold off by the 

desparately poor. The continual loss of Indian lands was 
~/

in fact, halted and reversed for a time. 

Flooding along the Missouri during World War II 

led to the Federal Pick-Sloan Plan under which darns were 

to be built on the river to control its flow downstream. 

~/ Ibid , p. 19 0 . 

~/ Ibid, pp. 191-92. 
\{ -
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The plan was a blow to the Sioux and other Indians whose 

reservation homes were located along the river terraces. 

First, the Fort Randall Dam "required purchase of a large 

part of the Yankton Reservation; a latter dam was to 

flood AOO r.tcrei:; of thP r,owPr Brule Reservation. At 

crow creek /Reservation/ even more land was inundated. 

up river, the oahe Dam reservoir flooded much ?f the 

Cheyenne River Reservatio1. and parts of Standing Rock 
4..Q_/ 

Reservation." 

The government compensated the tribes with cash 

payments and new land; the Indian viewed the qovernment 

terms as inadequate, and today many Sioux continue to 

lament the loss of their lands during the 1950 's·. As the 

dams slowed the Missouri and water inundated reservation 

lands, the Sioux found themselves displaced once again 

for the public good. Twenty-five years later, the loss 

of the Sioux lands to the dam is recalled as one more act 
41/ 

of government bad faith.-

Ibid, p. 204. 
'-

Staff interviews. 
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During the 19S0's the Eisenhower Administration 

adopted a policy aimed at ending the Federal government's 

special relationship with the Indian people - reservations 

were to be terminated. A "relocation" program under Dillon 

Meyer (who headed the removal of Japanese citizens to 

relocation camps during the second World War recruited 
42/ 

Indians to be moved into the cities.- Many Sioux were 

scattered to urban centers, such as Omaha, Chicago, and 

Denver. The Oglala Sioux, in particular, r~located to 

Minneapolis. In 1968, the American Indian Movement developed 

in Minneapolis under the leadership of George Mitchell and 

Dennis Banks·. Later leaders included Clyde and Vernon 
43/ 

Belle~ourt and Russell Means.- In tune with.the mood of the 

late 1960's AIM and its leadership adopted a militant 

political posture, seeking to force cnange on nehalf of· 

Indians through highly publicized confrontations and public 

speaking. Among these actions were a 1971 attempt to 

"arrest" in Washington a top BIA education official and the 

head of the BIA; a 1972 march by more than 1000 Indians 

through Gordon, Nebraska demanding justice for the killing 

of an Indian; the seizure of the ship Mayflower II on 

42/ Burnette, Robert and Koster, J~hn, The Road to Wounded Knee 
(Bantam: New York, 1974), p. 17 

43/ Ibid, p. 196. 
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Thanksgiving Day in 1970; and the occupation of Mount 

Rushmore in June 1971. 

In 1972, the trail of Broken Treaties crossed America 

to Washington, demanding change in Federal Indian and BIA 

policies _and leadership. In the Capitol, resentment boiled 

over, and the BIA building was seized by hundreds of 

Indians. 

Following the BIA takeover, some AIM leaders returned to 

South Dakota where they confronted both white authorities 

and conservative tribal leaders·-of note is the fighting 

which broke out in February 1973 in Custer, SouEh Dakota 

when AIM pressed for the conviction of the white killer of 

a local Indian. 

Pine Ridge tribal chairman Richard Wilson, strongly 

opposed AIM, its ideology, and tactics. He declared his 

determination to drive AIM off the reservation,but-on 

February 27, 1973 AIM members and Oglala Sioux numbering 

200 in all seized the town of Wounded Knee, the scene of 

the massacre 84 years earlier and declared there determination 

to stay and to die. The Federal government responded by 

surrounding Wounded Knee with a total of 250 FBI agents, 

U.S. Marshals, and BIA police equipped with armored personnel 

carriers, SO-caliber machine guns, and rifles. 
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The seige at Wounded Knee dragged on for weeks and was 

punctuated by nightly firefights as the surrounded Sioux 

were illuminated by flares dropped by the government over 

Pine Ridge_. The entire stand-off was observed by reporters 

from all parts of the United States and several foreign 

countries. Light T: lanes flown by .AI~ supporters skir.1rs:ed 

over Wounded Knee dropping supplies to the occupiers. 

Government helicopters gave chase, firing shots. During 

the occupation, two Indians died. Both Indians and govern­

ment agents received serious wounds as thousands of rounds 

were fired over a period of almost two-and-a-half months. 

On May 7, AIM and the Oglala Sioux occupiers abandoned 

their defense. Some escaped, some surrendered after 

protracted negotiations with Justice Department officials. 

Some 428 persons faced possible charges as a result of 

Wounded Knee. Many of the leaders, were under arrest. 

Negotiations were later bequn with White House representatives 

regarding AIM political demands and alleged government 
44/ 

violations of treaty obligations.-

Senator James Abourezk held hearings in Rapid City to 

examine conditions on Pine Ridge Reservation, but in 

their w~ke, a period of conflict and violence began on 

the reservation as AIM and its sympathizers clashed with 

44/ Ibid, pp. 251-252. 
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tribal officials, BIA police, and the FBI. A series of 

shootings and deaths followed as various factions contended 

for control of day-to-day affairs on the reservation-

many of these cases remain unsolved. Two FBI agents were 

killed at Pine Ridge, and the FBI has been a regular 

armed presence on the reservation since that time. 

The ferment at Pine Ridge was reflected among Indians 

throughout the United States. Activist Indians pushed 

long-standing land claims against the government- in South 

Dakota the Rosebud Sioux sued in Rosebud v. Kneip to assert 

jurisdiction over Tripp County which was a portion of the 

Rosebud Reservation. The tribe lost, under a ruling which 

declared that the reservation'had been diminished by the 

land area of the county and that it was no longer part of 

the reservation. But land claims persisted elsewhere. 

Among the Sioux and other Indians, the pursuit of identity 

and preservation of Indian self-determination was also 

pressed forward. 

In 1975, the Congress passed the Indian self-Determination 
45/ 

and Education Assistance Act- which among other matters, 

authorized tribal governments to act under contract to the 

4 C: /_::_, 88 Stat. 2203, 1575 ed. 



- 22-

BIA for the delivery of services formerly provided by 

the BIA. The tribes thus today find themselves in a 

delicate balancing act in.which they must move to assume 
j 

new governmental responsibilities while at the same time 

retaining the support and assistance of the BIA. 



- 23 -

II. Demograuhics 

A. State Population 

According to 1975 Census estimates, there were 683,000 

people in South Dakota, an increase of 17,000 since 1970. 

Although the 1970 Census showed that the South Dakota Indian 

population was approximately 32,000 (or 5% of the state's 

population), that figure is generally conceded to be low. 

Furthermore, there has been a dramatic recent growth in the 

Indian population. Data gathered by t~e Bureau of Indian Affairs 
t 

suggests that the number of Indians living on or near South 

Dakota reservations in 1975 was over 37,000 and was near 
1/ 

4.5,000 in 1977.- Apart from Indians, the non-white population 

is less than 1%. 

B. County Population 

Map 1 shows the location of each county in South Dakota 

and the State's six planning districts~ 

Table 1 depicts the population in South Dakota by 

county from 1930 to 1975 and Table 2 shows the percentage 

change by county population for those same years. 

_i/ The BIA data includes an undetennined number of Standing 
Rock and Sisseton-Wahpeton Sioux living in North Dakota and 
Pine Ridge Reservation Indians living in Nebraska. It does 
not count urban Indians living in Rapid City or Sioux Falls or 
other urban a~eas not near reservations. See Table 5. 
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TABLE 1. 
SOUTH DAKOTA TOTAL POPULATION 

BY COUNTY,. 1930-1975 

COUNTY 1920 1930 1940 19!50 1960 1970 !975 

AURORA 7246. 7139. l5387, :5020. 4749. 4113• 3996. 
BEADLE 19273; 22917. 19648. 21002. 21682. 20877. 20046. 
BENNETT 192 ◄• ◄ 590. 3983. 3396. 3053, 3088. 3334. 
BONHOIIIIE 11940. 11737. 10241. 9440. 9229. 8577. 7897. 
BROOKINO 16119. 16847. 16Sjl0, 17851. 200 ◄6. 22158. 22558. 
BROUN 29509. 31458. 29676. 32617. 34106. 36920. 37804. 
BRULE 7141. 7416. 6195. 6076. 6319. 5870. 5795. 
BUHALO 1715. 19:u. 1853. 1615. 1547. 1739. 1829. 
BUTTE 6819. 8589. 800-4. 8161. 8592. 78;?5. 11382. 
CAKPB(LL 5305, 5629, 5033. 4046. 3531. 2866. :.1503. 
CHARLNIX 16256, 16703, 13◄◄ 9. 15558. 11785. 9994. 10477. 
CLARK 11136. 11022. 8955. 8369. 713◄• 5515, :;779. 
CLAY 9654. 10088. 959:?. 10993. 10810. 12923, 13413. 
CO!lNGTON 16549. 17457. 17014, 189 ◄◄• 20220. 191 ◄ 0. 19882. 
CORSON 7249. 9535. 6755. 6168. 5798. 4994, 5007. 
CUSTER 3907. 5353. 6023. 5517. 4906, 4698, 5309. 
DAVISON 14139. 16821. 15336. 16522. 166B1, 17319. 17785. 
DAY 15194. 1.11606. 13565. 1229 ◄• 10516. 8713. 9479. 
DEUEL 8759. 8732. 8450. 7689, 6782. 5686, 5746. 
DEWEY 4802. 6556, 5751. ◄ 968. 5257. 5170. 5951. 
DOUGLAS 6993. 7236. 63◄ 8. 5636. 5113. 4569. 4499. 
EDNUNDS 8336, 8712, 781 ◄• 7275. 6079. 5::;49. 5600. 

FALLRIVR 698S, 8741. 8089. 10439. 10688. 750::i. 8J7::!. 
FAULK 6 ◄ -12. 6895. 5i68. 4752. ◄ 397. j093. :3012. 
GRAHT 10000. 10729. 10552. 10233. 9913. 900!;. 9709. 
GREGORY 12700. 11◄20. 955◄ • 8556. 7399. 6;'1,). 6474. 
HAAKON 4596. 4679. 351l5. 3167. 3303. .·t?•_ :,:719. 
HAMLIN 8054, 8299. 7:562. 7058. 6303. S::i21'. ::i-164. 
HANO 8778, 9"105. 7166. 71 ◄9; 6712. 5883. 53610 

HANSON 6202. 6131. S400, ◄ 896. ◄ 5B ◄• 3781. J649. 
HARDING 3953. 3589. 3010. 22S9. 2371. 10:;:;. 1880. 
HUGHES S711, 7009. 662 ◄• 8111. 12725. 11632- 1.-:j:?•J. 
HUTCHSOH 13475. 1390 ◄• 12668. 11423. 11085. 11J379. 7/-lo. 
HYDE 3315. 3690. 3113. 2s11. 2602. 2:;i:;. :!4l'I. 
JACI\SOH 2472. 2636. 1955. 1768. 1985. 1J31. 10-loo ~,
JERAULD 6338. 5816. ◄ 752. 4476. ◄ 048. 3310. 3011. 
JONES 300 ◄• 3177. 2509. 2281. 2066. 1002. U141. 
KINGSBRY 12802. 12S05. 10831. 9962. 9227. -657. 7109. 
LAKE 12257. 12379. 12412. 11792. 11764. 114'So. l\.•o .. J. 
LALIRENCE 13029. 13920. 19093. 166 ◄8. 1707!;. 17453. lti73.'. 

~ 
LINCOLN 13893. 13918. 13171. 12767. 12371. 11761. 1.:!~17. 

!:, LYNAH 6591. 6335. 5045. 4572. 44~8. 4000. ,f(,88. 

HCCOO~ 9990. 10316. 9793. 8828. 026U, 72◄ 6. a'/38. 
r,C.PHERSN 7705. 877-1. 9353. 7071. 5021. ::;02::. -Ioli'. 
NARSliALL '9596. 9540. 9880. 78JS. 6663. 590::;. ~o::;:.. 
HE.ADE 9367. 11482. 9735. 11516. 120..... 17020. lUJtJ. 
HELLETTE 3850. 5293. ..101. 3046. :?ci6 ◄ • 

0 

.:!420. ~:!-?::. 
NINER 8560. 8376. 6836. 62oU. 5398, 445~. ·H~O. 
t1INHEHAfi 42490. 50872, 576~7. 70910. 8657S, 'ir.:i:?09. 1'111VJ4. 
hllOLIT 974:?. 9603. 9341. 9252. 8810. 7~:!::. 7594-
f'l'HNINGI 12720. :.?0079. 23799. 34053. :;919:::;. ~9319. o7JtH 
I tRhIHS 7993. 0/17. 6::;a::;. 6776. '!J97I. .:10;,. ·1.':iO 
t,'OHER 438:?. :::102. 4614. 46B8. ◄ 9::6. 4·H9. -1.:1-1. 
ROBE~IS 165114. 1S782. 1S887, 14929. 131"10. 11678. .1.1799. 
SANBORN 7877. 7326. 5754. 514:;:. 46◄ 1. J697. ~-1:t.. 
c:;KANNOH 35:?4. seas. 7155. 5669, 6000. Jl?S. 94:.?3. 
SPINK 15768. 15304. 12521. 1:?204. 11700. 10:,'1°!.a. r-·:.,•,. 
STAHL.CY 2908. 2381. 1959. 2055. 4085. .,'.!'4j,,". _:.,.3;. 
SULLY 2831. .!tf:;2. ..!668. .::!71J • .::oo..-,. ~J6.! • .!l ·•~ • 

TODD 278-1. :i898. 571 ◄• -47S8. 4661. 6Ql)6. •;1,. 
TRIPP 11970. 1:?712, 9937.• 9139. 8761. 8171. f!J'.11. 

.l'URNER 1-4871. 14891. 13270, 12100. 111::;9. 987:?o "3.:. 
UNION 11099. 11480. 11675. H>79~. 10197. 9643. loJ-1:!ti. 
LIALWORTH 8447. 8791. 7274. 76..a. 8097. 78 ◄2. "6-1.:.. 
U1\~Hl(1'\UG 1166. 2474. 1980. 15s1. 104:?. 1309. 1536. 
Y,\Ni\TON 1S:?J3. 16589. 167:?S. 16804. 17551. 19039. 1/9-19. 
ZIE!l,'\CH 3718. 4039. ;!875. 2606. 2495. :?:?:?1. .:!6il. 
DISTJU 11-48~8. 116~ ◄ 9. 108513. 107418. 11JS:S97. 9821"!. 98683. 
11ISTR~ 101997. 11156:::i. 115198. 126390. 139380. 1-160:;.i. 1:..2;3::;. 
D!£TRl i:?S5-40. 128:?38. 111809. 1095..9. 103184. ~7..:?8. 9'16tN. 
D1S1R4 137115. 143"173. 128694. 1;!7208. 12097:?. 11509.t. 1129'_,3. 
Dl-:..IR!, 91171, 105986. 95931. 81168; 8S!i30. 70957. ·,.a•J:::c. 
0ISIR6 65966. 87338. 92826. 101007. 125951. 129911. !4:!3 .. , ... 

FULLSTAT 636547. 692849. 6 ◄ 2961. 6S2740. 680514. .S.56:.!'!i:". ·683=':'t. 

Source: South Dakota Facts, S.D. State Planning Bureau 

https://STAHL.CY
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TABLE 2 

PERCENT CHANGE IN SOUTH DAKOTA 
TOTAL POPULATION BY COUNTY, 1930-1975 

C~U~TY 1930-1940 1940-1950 1950-1960 1960-1970 1970-1975 1950-1975 
,uc.:':].... -,?L •':• -o.P.1 -~ .... :- --11.ar -4 ...7 -20.40 
'ii:AOC.l -JL.,'"',c, ;.J(.\ : .F! -3.71 -3,98 -4,91 
1:;1rri1'1CTT -1~.i? - 1•.7• -JC.!~ 1.15 7,97 -1.83 
d;)"lll<C•t11f -1: ... '\ -1.~;: - ?-2• -7.0t- -B.O4 -16.45 
:1q:,o-.1--. -1.7:, 7.!I~ 1.:.:r0 1 o.~4 1,81 :!6.37 
r-~.:, • .,. -~ .t-~ -l • .;.1 "-~7 11.2!- 2,39 15.90 
f.lQUL~ -U•••~ -1 .c;:- •• ro .7.11 -1,45 -4,79 
J.,.rAL.J -•.r• -1.:!.i;:4 -•-?1 12.41 5.18 13.25 
~IJTTL -• ••1 •.: .. -i:t.9:.a 7,12 ::?. 71 
CA..,PtU!!LL -t:'l.5tl -1.;.-13 -Ill.fl.! -12,67 -3B.141 
:PIA:;L•I:a -1c:i.c.1 .. ; .. -;. -1~.ZC\ 4,83 -3::!.66 
CL ..DI( -11:.7,s .. 1•.7t, •:":?.f,Q 4,77 -30.96 
::LAY -4•0'? 22,0114.•Cl -J •tt 1Q.5:, 3.79 
c,~-.c.r:."' -2.s• 11 .:!'• .... 7. -'S.34. 3,88 4.95 
.:.:iasc.., -2c;..1 ~ -! .t-a - .... ca -1 3 • .57 0,26 -1e.e2 
:\J-IiTf"O 1,.::.~? -~-•C' -11 .c7 -•-2• 13,01 -3,77 
t&vtsc-. -i'.P~ -:-.-1? ~.qt,. 1.e2 2,69 7.6.. 
")4Y' -1.11 -q.,7 -1• .,6 -17.15 -2,70 -31,04 
)!UCL -.•.,?1 -o.ca - ll•RC' -16.16 l,06 -::!5.27 
">EWR:T -1 •• '"'!I ·D.c-~ ~ .a:, -1.e-5 15.11 19,79 
,:iUGLA.:i -16•:?" -11 •':!2 -c..;,e -10.64 -1,53 -20,17 
':OIIIUNt"S -1"•'1 -e, • .;c; •It'••• -9.73 0.94 -::?3.02 
~ALLDtyc; ...... to ;:9.,:~ • ~-:'9 -29.78 11,55 -19.BO 
r &ULIC -25.05 -11.~" -7.4'7' -11 •• 6 -23.99-1.22 
:aA&"(J -1 .S5 -~.('= -.J•IJ 7.82 -5.12-9-16 
j-l!:GC~Y -16.3 • -10 ••5 -13.!Z --. • .11 -3.52 -2... 33 
-iA&<CN -z• .a1111 -9.90 ••29 -1-.:..17 -3,00 -1-4.18 

""..Lt,,. -e.aa -6.66 -t.3.70 -12.•2 -1,01 -2~.se 
HA..0 -24.45 _,__, 1 -25,01-,:,·"" -1 z.35 -8-87 
'i&"CS~.,_ -11.i;z -;.:_a, -t-.:.-7 - t,7.~: -3.-19 -25.47 
N4:f:)J ..V '"'1"'.13 -21.c., '!i.~r, -21 .76 1,35 -17,87 
'1U~NE5 -~.&o 2.C.•~ ~6.P9 -a.59 66,8016.-31 
'iUTC11s0,,. -a.~-l --1.A, .. ; .oe. -6.37 -6,10 -14.68 
"'tT.)i;: -1::'.~& -.:ll.70 -,.~- -J.O2 -13,23-7·•· 
JACCS:.. -.z!'.11, -'1-~7 1.?.?7 --22.a7 1.s1 -6.90 
JCA&UL~ -1 s.2c:i -!-.91 -9.!e- -1a.z~ -9.03 -32,73 
J1Mf.S -21.,,ll -f).(Q -i;ii.~3 -B.91 -12,81 -28,06 
<I•1t:.S~"y -1~••:? -d.OZ -7.:re -11.02 -6.11 -27,84 
L&CE t'.27 -c.oo -'J.C:4 -Z.62 -9.74-7,10 
La.•~E,..:L J'?•J"> -12 .et ,.~e. ?.21 -4,10 0,53 
Ll"<CiLN -~.]7 -~.0,7 -3.10 -••93 6,43 -1.96 
LYIII&... -zC'.36 -q.38 -~.?'- -S.31 0,69 -10.59 
'IICCOOIC -~.0'7 -Q•lf~ -0.:'4. • I Za36 -4.25 -21,41 
'IICP,,oEASN -4.30 -J-5.'!!' -1,.t-,.. -13.73 -7.63 -34,39 
...~$NALL -f-•0'? - l \ .77 -14~Ct- -1 :,.o1e -5,20 -27.82 
<c~At't. -l!o•?i 111.:a 59.02·!"8 • 1-32 7.60 -21,47111(1,!L.Lc. TlE -2:••l -~!l.f~ -12'.!• -9.lf. -1-16 
.. , ...~a -1•.:!Q -!'.::t -1:-.p,-. -17.69 -7,50 -34.27 
,.. r-..-..e"AH 1 J.•: l2.CI" :.i aC'9 9.q7 5,11 41,13 
.,.'l':l:)Y -Z.7'.\ -:,.~e -•-':'to -13.4l, -0,37 -17,92 
Z1£N,CJ-.,'aT J !'e~3 •?-"c;:: 7('.90 t.98 13,54 97.88 
Zl'::=-IC.1"'5 -2••4!1 .c.9c -11 .711 -20.21 -O.:?3 -29,78 
C.-':ITTEi.1 -JO.~:" 1 .f ~ '!e-"1!1 .. Q.611 -5,28 -10.11 
i:oeEATS ':'eb7 ·-:-.C.J -1! .r-~ -20,97

-• 1.•6 1,04 
3,.4"11:1:'R-., -?J e4t- -10.E:• -~.7• -2C'•3• -7,33 -33,37 
i..,A."'I,.._-., z:.s, -.?:-.77 s.e• 36.63 14.94 66,22 
=-~ta« -1,..15 -2.S!I -18.40-••:°l" -9.4,;, -6.00 
iTA"ll.fY -1"'•7':' 4.;:io 9': ... l- -3'9.a~ 3,26 23,45 
SJLLY _,,t"•"'~ J.6Q -:-.~1 -9.4(' -7,75 -19.68 
"lDD -J.1, -Jf:.T'1' -2.:-• .41.7~ 10,76 53,78 
1':ffOO -:J •~,, -e.c::s -•-1• -9.17-6--7:!' 1,59
Tu,tN~;;, -1·:".5:J -!1.(1;. ... •.?• -11.53 -2:?.59-5.12 
J•U-,ltf : •"l -7.~t- -~.~l -5.4~ 8,12 -3._39 
••L•~RTH -1 .,..26 :;.Ja -..e,1 -,.1~ 0,05 ::?,59 
•AS-tiAUG -1r.;i.,. -21.0"" -::,~.11, 33.:!'0 10,58 -0,97 
YU•l(TC-. r.:~ ,.~7 .... «.$ :!.AP -5,73 6.81 
ZltS&Cli --.1.~ --.;'!- 20.26 2.,,49-• o.9e 
>tsT.:;, -• .!- •1-.:1 -: ...C' -~.oi;. 0,48 -8.13 
')fSTS:2 :"•2" -..1; ,- .. ~ ~.zz 4.15 ~0.841 
,1sTr..-,. -10:•"I -2 • .:. -'!. -1 -5.5d -2,82 -13,57 
')JST11" -1 C- • .l1 -• -1~ -•-Qfl -•-78 -1,86 -11.21 
,1s':'Q~ -; 11 .0: -.-..~. 5.3• -T.69 0,933.75 

c.•••c 3.J• 9.55:' !ST::.o .. •°:'" •.,SJ ,,40.90 
2.56ILL:>T.t.1' -'7'•?.C t .s1 '- .;-5 -2.10 4,68 

Source: South Dakota Fact~, S.D. State Planning Bureau 

The Indian population in South Dakota by county and the 

percent change by county from 1930 to 1970 are portrayed in 

Tables 3 and 4. There were no census estimates for Indians 

in 1975. 

https://iTA"ll.fY
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c. Resident Reservation Indian Population 

Map 2 shows the location of the nine reservations 

scattered around the state. The vast majority of Indian 

people· in South Dakota live on or near the·se reservations. 

•Table 5 is the Bureau of Indian Affairs count of the 

Indian population on or near the nine reservations. 

All nine tribes within the state are federally-recognized. 

Their lands, possessed either by the tribe or individual 

Indians, are held in trust by the Federal Government. Due 

to Federal land policies, major parts of nearly all reservations 

are now owned by non-Indians resulting in a "checkerboard" 

pattern of land ownership. Table 6 shows county land owner-

ship in acres by state, Federal, Indian or private ownership. 

After Map 2 and Tables 5 and 6 are brief descriptions of 

the nine Sioux tribes in South Dakota and their property still 

in trust status. 
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Table 5 
_I 

SOUTH DAKOTA JNDIAN POPULATION BY RESERVATION, 1971-1977 

1971 - 1977 
%Difference 
+ Increase 
- Decrease71 72 73 74 75 76 77 

Cheyenne River 4,232 4,308 4,335 4,504 4,583 4,629 5,133 21.3 % 

Flandreau 267 267 283 293 293 300 314 17.6 .
Pine Ridge 11,500 11,353 11,478 11,660 11,842 11,977 12,260 6.6 

Rosebtrl 7,403 7,488 7,538 7,671 8,410 8,498 12,186 64.6• . 
Yankton 926 1,338 1,425 1,425 1,425 1,425 1,436 55.l 

Sisseton 2,117 2,434 2,979 3,486 3,533 3,533 3,578 69.0 w 
0 

Standing Rock 4,892 4_,690 4,868 4,874 5,133 5,781 6,957 42.2 

•Crow C;reek 1,183 1,230 1,242 1,236 1,429 1,475 1,702 43.9 

Lower Brule 616 710 702 783 753 753 817 32.6 

'IDTAL · 3.3,136 33,809 34,850 35,932 37,356 38,371 44,383 33.9 

Source: Aberdeen Area Statistical Data, Service population on or near reservations. 
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TABLE 6 

LAND OWNERSHIP IN ACRES 

COUNTY STATE %STATE FEDERAL %FEDERAL INDIANY %1NDIAN PRIVATE y %PRIVATE 
AURCRA 21333.000 4.701 2741.000 0.60-4 o.o o.o 429686.000 94.6f5 
BEADLE 20978.000 2.604 3372.000 0.418 o.o o.o 781411}. 000 96,978 
BENNETT 27386.000 J.623 20099.000 2.659 292105.000 38.646 416250.000 55.071 
BONHONl'lE 10112.000 2.021 16973.000 4.736 40.000 0.011 331275.000 92.-132 
BROOKING 2ssae.ooo 4.998 3205.000 O.626 o.o o.o 483207.000 94.376 
BRCIIN 37913.000 21861.000 o.o o.o 1011586.00J.SJ9 2.040 94.4:?1 
BRULE 20321.000 3.882 lSJJJ.000 2.929 149.000 0,028 4B7717.000 93.161 
BUFFALO 3981.000 1.:.?91 21507.000 6.972 60328.000 19.557 222664.000 ;2. 181 
BUTTE 102308.000 7,105 16173:?oOOO 11.231 o.o o.o 1175960.00 .et.664 
CANP&ELL 20236.000 4.320 239:?7.000 s.107 o.o o.o 42 ◄ 317.000 90.573 
CHARLNIX 2S705.000 3.661 32582.-000 4.641 34017.000 4.845 609776.000 86.853 
CLARK ::?7248.000 4.416 2485.000 0.403 o.o o.o 587227.000 95.1B1 
CLAY 78::?5.000 3.019 51,.000 0.020 o.o o.o 251324.000 96.961 
CODNGTCN 38717.000 8.806 2013.000 0, ◄58 1002.000 o·.229 397948.000 90.509 
CORSON 542:!S.ooo ,3.430 80335.000 5.002 541705.ooo· 34.268 90"1535.000 57.2:?0 
CUSiES 92490.000 9.282 404082.000 40.551 o.o o.o "199908,000 50.167 
DAVISON 7J3~4.000 2.830 22s.ooo 0.082 o.o o.o 268428.000 97.088 
DAY 49290. 000 7.477 8028.000 1,218 9278,000 1 •.407 592604.000 89.897 
DEUEL 21918.000 S.359 2382.000 0,582 o.o o.o 384660.000 94.058 
DEWEY 22233.000 1,478 1}8637,000 1.00s 843317.000 56.048 520453.000 34.590 
DOUGLAS 7381 .ooo 2.651 1589.000 o.571 o.o o.o 269430,000 96. 778 
EDNU,,DS 29051.000 3.933 1853.000 0.251 o.o o.o 707656.000 95.816 
FALLRIVR 39439.000 3,535 294162.000 26,370 o.o o.o 781920 •.000 70.095 
FAULK 3282:?.000 S.149 679.000 0,107 o.o o.o ,603939. 000 9◄ •744
GRIWT 15435.000 3.541 2199.000 0,505 600.000 0.138 417606.000 9S.816
GREGORY 16226.000 2.543 28879.000 4,526 16976.000 2,660 575999.000 90.:?71 
HMKON :?7319.000 2.351 365:?.000 0,314 o.o o.o 1131:?69.00 97,335
HA"LIN :!9642,000 9.064 728.000 0.223 131.000 0.040 296539.000 90.67,4;
HAND 28478,000 3,107 1288.000 0.141 o.o 0,0 886714.000 96.752 
HI\NSON 9:?07.000 3.346 709.000 0,258 o.o o.o 265284.000 96.397•• 6.031 o.o o.o 1282428.00 7◄ ,713liARDING 330531,000 19.:256 103521,000 
HOOHES 9694.000 2.02s 45711.000 9,549 27857,000 5,819 3954:58.000 82,607
HUTCHSON 14880.000 :,.953 ~ 1~t257.000 0.049 o.o o.o 506 ◄ 63,000 97.098
HYDE 27901.000 5,052 5687.000 1,030 1733:!.000 3,138 501400.000 90.781• 2.912 23.405 o.o o.o 381027,000 73.682JACKSON 15060.000 121033.000 ~r.,, JERAULD 9185.000 2,723 6<40.000 0.190 o.o ·o.o 327,455.000 97,087
JONES 13873.000 2.220 2011s.ooo 3.230 o.o o.o 588732.000 94.542
KINGSBRY 43570.000 8.323 2158.000 0.412 o.o o.o 477792.000 91,265
LAKE 20003.000 5,512 3687.000 1,016 o.o o.o 339190.000 93.472
LAL,RENCE 10760.000 2.102 273975.000 53.511 o.o o.o 22726'5.000 44.388
LINCOLN 13507. 000 3.664 250.000 0,068 o.o o.o 354883.000 96.268
LYMAN 3:?4:?0.000 3,010 119317.000 11,077 95914.000 8,905 829469.000 n.oos
MCCOOi\ 13695.000 3.721 :?526.000 0.686 o.o o.o 351779.000 95.59:?
l1CPHERSN 4043S.OOO 7.450 5078.000 0.936 o.o o.o 497207,000 91,614
MARSHALL 36923.000 5.030 281::?.000 0.383 26993.000 3,677 '667352.000 90.'110
rtE:ADE 94753.000 4.273 7:?880.000 3.:?86 160.000 0.007 2049807.00 92.434
HELLETTE 21066.000 :?.::>20 o.o o.o 28◄ 732.000 34.065 530042,000 63. ·U4
HINER 1184.4.000 .3.:?47 130:?,000 0.357 o.o o.o J51654oOOU 96.3Y6
NlNNEHIIH 23998.000 4.610 3407,000 0.655 o.o o.o 49:?925.000 94.7J:5
MOODY 9950.000 :?.973 1366.000 0.408 o.o o.o 323404,000 96.619
PEHNIMH 46505.000 2.015 809784.000 45.530 6◄0.000 0.036 921631.000 .,, 51.819
PERl'\INS 85917.000 "1.694 1S95Jo.ooo 8.7!6 640.000 0,035 1584313.00 86.s:.o
POTTEk 35875.000 6.450 19139.000 3, ◄41 o.o o.o 501146.000 90.JOII
ROBERTS 35:?41.000 4.970 3988.000 O.S62 ~5513.000 9,239 604378.000 85.22'1
SANBORN 11265.000 3.008 93.000 0,0.:?S o.o o.o 353442.00\J 96.8:31
SHANNON 83:!8.000 0.620 133780.000 9.954 904882.000 67.328 2Y;"Ot0.000 :?2.0'J?SPINK 31211.000 3.240 1539.000 0.16Q o.o o.o 930450.000 96.60V
STANLEY ::!0401.000 :?.254 ·114788. 000 12.684 1s801.000 1,746 753970.1)00 83.31:-.SULLY 29814.000 4.640 10112.000 10.911 o.o o.o S42634.000 9,4.449TOD[r 9408.000 1.059 12.000 0.001 551206.000 62.llSO 3::?7694.000 36.8:!'i'TRIPP :!54:!:?.000 2.452 4.000 o.o i4544.000 7,190 936830.000 9'-!.358TURNER 11731 .ooo :?.995 0.057. o.o o.o 3797::?7.000 ?6.':148UNION 11065.000 3.0:!5 l~~g~ 0.650 o.o o.o 276335,QOO 9:>.~:::,IJAUrlORTH 29599.000 6.441 16549.000 3.601 o.o o.o 413372.000 89.~57YASHBAUG ◄ 199.000 0,707 o.o o.o 446298.000 65.725 :?:?7943.000 33.560YANKTON 10976.000 3.304 :5667.000 1.104 o.o o.o 317517,000 95.~Y:!ZIEBACH '31489.000 :?.404 268 ◄ .000 0.212 555278.000 43.797 678389.000 SJ.so;,DISTRl ::?4391s.ooo S.638 21525.000 0. ◄ 98 1733.000 0.040 40592:!7.00 93.825DISTR.2 01011.000 3.724 8336.000 0.379 o.o o.o 2106973.00 Y5.897OISTR3 16441S.OOO 3.248 103691.000 2,049 51182.000 1.011 4742◄ 72.00 93.692DISTR4 34234.2.000 ... 401 50 ◄ 98.000 0.649 t.309 93.641101784.000 7283296,00DlSlR5 500873.000 .3.096 821706.000 5,079 3068654.00 18,968 11786687.0 72.9S7DISTR6 7723Se.ooo 5,908 2395046,00 18.321 164408S.OO 12,577 8261149.00 63.1°·1FULLSTAT 2105714,00 ◄ ,332 3400804.00 6.996 •B67438.00 10.012 3823979:?.0 .•13.6bll 
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Cheyenne River Sioux 

Including all of D~ey and Ziebach counties, the Cheyenne 

River Reservation originally covered nearly 3 million acres. 

Congress.ional actions near the turn of the century and the 

construction of the Oahe Darn in 1948-1962 {forcing 30% of 

the tribe to be relocated and reimbursed) has reduced Indian 

trust lands to 1.4 million acres. The bulk of this land 

--915,100--is tribally-owned. 

Crow Creek Sioux 

Enclosing 285,000 acres east of the Missouri near the 

Fort Randall and Big Bend Darns, the Crow Creek Reservation 

was among the earliest reservations to be created and among 

the first to start allotments to individuals. 105,500 acres 

are now in trust status; 69,300 are held by individual Indians 

and the remainder is tribally-owned. Another 19,000 acres 

bordering the river are federally-owned but preserved for 

Indian use. The reservation covers parts of Hughes, Hyde 

and Buffalo Counties and 150 acres in ·Brule County. 

Flandreau Santee Sioux 

The Santee Sioux, originally from Minnesota, split and: 

were moved or chose to settle in the Crow Creek Reservation, 

the Santee Reservation in Nebr~s-ka, and on the Big Sioux 

River near the present day town of Flandreau about 40 miles 

north of Sioux Falls. By the 1930's the Flandreau Santee 
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Sioux's land base was gone. In 1935-1936, 2,180 acres were 

bought for the tribal government and the area was declared 

a reservation. The Flandreau Boarding School, a Bureau of 

Indian Affairs secondary education institution, was located 

in Flandreau in 1893 and continues as the heart of the 

reservation's economic life. 

Lower Brule Sioux 

The Lower Brule Sioux in 1865 came to terms with the 

Federal Government. The Lower Brule Reservation was sub­

sequently defined and diminished by congressional acts near 
1!; 

the turn of the century. Its boundaries now encompass 

235,000 acres. As with its neighbor directly across the 

river, the Crow Creek Reservation, Indian land holdings have 

been substantially reduced due to congressional acts, land 

sales and the building of the Fort Randall and Big Bend Darns 

on the Missouri. Nearly 70% of the tribe had to be relocated 

to higher land and reimbursed when the Missouri was flooded 

to its present state. Approximately 106,000 acres are now 

in trust status, 76,700 of which are tribally-owned. About 

13,000 acres of land bordering the river is federally-owned 

but reserved for Indian use. Most of the reservation lies 

in Lyman County; a small part falls within Stanley County. 

.l 
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Oglala Sioux 

The Pine Ridge Res~rvation is the largest Indian 

reservation in the state in terms of population and land 

holdings .. Formerly encompassing Bennett County, present 

reservation boundaries cover all of Shannon and Washabaugh 

Counties. Of the original 2.8 million acres provided under 

the 1889 treatr, Indian land holdings include 1,151,000 acres 

of allotted land and 432,000 of tribal property. 

The Rosebud Sioux 

In 1889, the Rosebud Sioux Reservation was created out 

of an area which now comprises Todd, Tripp, and Mellette 

Counties and a portion of Gregory County in south central 

South Dakota, an area of 3.3 million acres. The Supreme 

Court ruled in 1977 in Rosebud v. Kneip that various settlement 

acts from 1904 to 1910 had diminished the original reservation 

boundaries to those of just Todd County. In 1973, Indian 

land holdings, which extend beyond the present day reservation 

boundaries, include 439,900 acres which are tribally-owned 

and 439,600 acres of allotted lands. 

Sisseton-Wahpeton Sioux 
2/ 

The Sisseton-Wahpeton Sioux live on the former- Lake 

Traverse Reservation located in the northeast corner of South 

2/ In Decoteau v. District County Court, 420 U.S. 425 (1975), 
the Supreme Court ruled that Congress had "terminated" the 
reservation, that is, diminished the reservation boundaries 
to the remaining lands still retained by Indians in trust 
status. The tribe, however, was not terminated; it still 
receives Federal Indian services as a federally-recognized 
tribe. 
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Dakota. The reservation, small parts of which extend into 

North Dakota was former}y a triangle covering nearly all of 

Roberts County, South Dakota and pieces of four other north­

east South Dakota counties. About 10% of the land (118,000 

acres) within the original reservation boundaries is now in 

trust status; due to recent land-buying efforts, the tribe 

owns 12,000 acres. 

Standing Rock Sioux 

Approximately half of the Standing Rock Sioux Reservation ,. 

lies in North Dakota; the other half includes all of Corson 
~. 

County, South Dakota. Slightly less than 35% of Corson County 

property is Indian-owned. Of the 2.3 million acres within 

the boundaries of the entire reservation, 323,000 acres are 

held by the tribe and 511,200 acres are allotted trust lands. 

Yankton Sioux 

The first reservation established by treaty in South 

Dakota, the Yankton Sioux Reservation occupies a part of 

Charles Mix County east of the Missouri in south central 

South Dakota. Of the original 431,100 acres within the 

original boundaries of the reservation, only 8%, or 34,000 

acres, are held in trust for Indians; 8,000 acres are 

tribally-owned and 26,000 are individually allotted. 
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D. Income 

Apart from the notable year 1973, South Dakotan's per 

capita personal income has hovered around 80% of U.S. per 

capita income. See Table 7. Table 8 shows the county 

order for per capita personal income for the years 1972-1974. 

TABLE 7: South Dakota per TABLE 8: Sout,.h Dakota per 
capita personal income as a capita personal income by 
percent of U.S. per capita county rank order, three 
income, 1965-1974 year average, 1972-1974 

SHANNON 2029.000 
TODD LAKE 4470.000

2:1•5.667 M:ADLE "'"'92."4DEWEY 33•7,000 SAHDOIIN 4511.664ZIEIIACH J.456.333 
CORSON JACKSOH ..562.6643536.000 PENNINGT 4566.000BUFFALO 3629.667 CLARK ◄ ii:'6.332WALWORTH 3632.000 SPINK 4655.664BROOKING 3690.667 BONHOl!l<E 4672.000CUSTER 3697.000 
LAWRENCE 3741.000 

JERAULD ..720.000 

p FALLRIVR 3857.000 
LINCOLN •726.66.\ 
YANKTON 4727.664IIASHBAUG 3'93◄ .667E NIHNEHAH 4742•332BUTTE 3945.000R FAULK ..7S0.332~EUEL 4042.333C POTTER 4810.664CHARLNIX 4045.067E TURNER 4927.332EDNUNDS ,4107.332H KIHGSBRY 5010.332ROBERTS 4111.66 ◄T HYDE 5019.332HANSON 4126.664 HUGHES 5025.332NCCOOK 4134.0oo BRULE 5088.332DAY •200.000 PERKINS 5091.664CLAY 4215.332 NAR5HAU. 5096.664DAVISON 4239.332 HUTCHSOH S24o.ooaBENNETT 4246.000 

NELLETTE 4286.000 STANLEY 5248.664 
CANPBELL ◄ 321.000 

TRIPP 5280.332 
GREGORY ◄ 329.332 

UNION 5332.000 
HEADE 4346.664 HAND 579~33:! 
CDDNGTON 4352.664 HAA!<OH 5877.66.. 
NODDY -4391.000 .lOl<ES 655.S.66,4 

LYNAH 6738.332HARDING ◄ 393.332 
SULLY 9528.000DOUOLAS ◄ 394.332 
DISTR6 3938.029BROWN 4"103.000 
DISTR1 ◄ 397.863IICPHERSN 4423.000 
DISTRJ 4544.719 

AURORA 44◄ 1.664 

nINER 4◄ 41.332 DISTR4 4605,863 
HAIU.IN DISTR2 ◄679.609

•◄ 66.332 DISTR5 4885.016 
FU.I.STAT ◄535.824 

GRANT 4467.66-4 

Source: South Dakota Facts, S.D. State Planning Bureau 
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Nearly 30% of South Dakota's income arises from farming. 

See Table 9. 

Authoritative current statistics on Indian income are 

not available. Analysis of Table 8, however, indicates that 

those counties with the lowest income are those within Indian 

reservations. In 1970, state family median income was $7,494; 

Indian family median income for that year was $3,795. 

TABLE 9 

PERCENT OF PERSONAL INCOME BY MAJOR SOURCE, 1962-1974 

1962 196:S 1966 1967 1968 1969 1970 1971 1972 1973 1974 

TOTAL LABOR AND f'ROPRIETORS' IHCOHE BY PLACE OF WO~K 

BY TYPE ·'!> 
.i.-:i 

WAGE AND SALARY DISEtURSENEl'fTS 59.0 60.2 :sa.1 61.5 62.0 63.3 66.4 65.6 41.0 50.7' 62.6 
OTHER LABOR INCONE 2.:? :!.5 2. ◄ 2., 2,7 2., 3.3 3.3 3.4 2.8: 3.5 
PROPRIETORS' INCOME JB.:! 37.J 39.5 35.9 35.J JJ.7 30.3 -31.1 35.6 46.5 JJ.9 

FARM 27.S 2,.1 28.7 2s.2 25.J 24.9 21.2 22,0 20.:s 39.8 26.1 
NOHFARH 10.7 11.2 10.s 10., 10.0 8.9 9.1 9.1 7.2 6.7 7,8 

BY INDUSTRY 

,. FARM 29.5 27.5 Jo.a 26.6 26.:S 26.J 22., 23.J :;;!9,6 40.9 27.8 
~ NOHFARH 70.5 12.5 10.0 73 ... 73.5 73.7 77.4 ,,., 70.4 ,,.1 12.2 

•:.r PRIUATE 5◄ .l 52.9 so., 53.2 53,3 53.1 :54.9 54.5 49.2 42.4 52.9 
...... KAHUF'ACTUfUNG 7,1 6,9 7,6 7,7 7.7 8.1 8.1 7.7 6.5 8.2... 

NlNIHG 1,l I•• 1.2 1.2 1.3 1.4 1.3 1.3 1,1 1.0 1.2 
COHTRACT CONSTRUC f ION 8.3 5.1 4.6 4,6 4,7 4.7 .,6 5.0 •. 6 4,4 0.5 
MHOLESALE AND RETAIL TRADE 17.B 18.2 17.7 18.J 10.1 17.B 18.J 10.0 15.5 13.J 16,9 
FINANCE•INSURANCE• AND REAL ESTATE 3,J •.o J,8 4.0 4.o J,B 3,9 3,8 3.4 2.a 3.5 
TRANSPORTAT"ION,CUl'U1UNICATION• AN[I PUBLIC UTILITIES S.9 5.9 5.5 5.8 5,6 5,7 6.1 6.2 5.8 4.8 6,0 
SERVICES 10.0 10.e 10.5 11.<111 11.<111 11.:s 12.2 11.7 10.7 9.:.? 11.2 
OTHER INDUStF<IES 0,4 o.s 0,5 0,5 0,5 0.5 0.5 0,5 0.4 0,4 0,5 

GOVERNMENT 16.4 19.6 19.J 20,J 20.2 20.6 22.4 22;2 21.1 16.7 19,4 
FEDERAL, CIVILIAN S,1 S,5 s.2 5,3 5 .• 5.1 5.7 5.6 5.4 •• 3 5.2 
FEDERAL•NlLITARY 2.5 J.• 3.4 3,5 J.2 J.:? 3.6 3.7 J,5 2.8 J.3 
STATE AND LOCAL 8.8 10., 10.7 11.:s 11,7 12.3 13.1 l:?.9 12.2 9,6 10,9 

TCITAL LABOR AH& PROi'RIETORS' INCDKE BY f-'LACf Of' WORK 100.0 100.0 100.0 100.0 100.0 100.0 100,0 100.0 100.0 100,0 100.0 

Source: South Dakota Facts, S.D. State Planning Bureau 

E. Employment 

According to the Bureaµ of Indian Affairs, in 1977 in 

South Dakota 54.5% of the Indian labor force was unemployed. 

See Table 10. Although there has been new jobs on many 

reservations, employment openings have not kept pace with 

the rapid increase in Indian population. 

By contrast, South Dakota's overall employment rate 

through 1975 remained below?% and below the overall U.S. 

unemployment rate. 
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TABLE 10 
UNE.MPLOYMENT RATES ON 

SOUTH DAKOTA INDIAN RESERVATIONS, 1977 

TOTAL INDIAN LABOR FORCE 
POPULATION 

% in 
Labor TOTAL UNEMPLOYED 

RESERVATION No. Force No. No . % 

Cheyenne River 5,133 39.2 2,012 524 26.0 

Crow Creek 1,702 40.5 466 67.5690 I 

Flandreau 314 48.4 152 I 10 6.5 
I 

Lower Brule 817 30.5 249 103 41.4 

Pine Ridge 12,260 30.3 3 I 111 I 1,783 48.0 
I 

Rosebud 12,186 49.0 5,970 4,059 68.0 

Sisseton 3,578 28.7 1,026 543 52.9 

Standing Rock** 3,409 30.3 1,105 615 55.7 

Yankton 1,436 31.3 450 280 62.2 . 
TOTAL 40,835 37.7 15,371 8,383 54.S 

. 
** South Dakota portion only 

. .
Source: BIA Aberdeen Area Statistics, Labor Force Statistics, 

May, 1977. 
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F. Law Enforcement 

A major source of funding for all law enforcement 

operations of the various South Dakota governmental 

jurisdictions is the Law Enforcement Assistance Administration 
., 

of the U.S. Department of Justice. LEAA money not only goes 

to police agencies, but also to the courts, correctional 

institutions and facilities and juvenile justice operations. 

Funding procedures under LEAA are complex and are likely 

to be changed within the next year. Currently, LEAA gives 

"block" action grants under "Part C" on a formula basis to ~ •· 

each state for a variety of programs. It also gives block 

grants to states under "Part E" for correctional programs. Ther1 
l block grants are administered and allocated within the state~ 

by state planning agencies-- in South Dakota, by the State 

Criminal Justic~ Commission in conjunction with the Division of 

Law Enforcement Assistance of the Department of Public Safety-­

which in turn are federally funded. In addition to Part C 

and E block grants and planning funds, "discretionary" grants 

are awarded by the LEAA outside of the state block grant 

procedure. By law, LEAA may use 15% of all Part C money 

and 50% of all Part E funds for discretionary grants. 

From 1969 to 1977, nearly $19.5 million was· awarded to 

the state. After four years of receiving around $1.9 million, 

in FY1977, South Dakota received only 1.2 million in Part C 

and E funds. Total Part C and E money from 1969 to 1977 

was $12.5 million. 
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Under LEAA, for purposes of funding eligibility, tribal 
I 

criminal justice systems are given equal status ~ith South 

IDakota's local criminal justice operations. Consequently, 

Ithe nine reservations were eligible for Part C and E money. 
I 

Of $6.8 million allocated to local government units from 
I 

1969 to 1977, the nine tribes received $608,000. [ Of $4. 4 

million awarded to South Dakota out of discretiotlary money 

by LEAA, $2.9 million went to seven tribes. I
I . 

Table 11 is a listing of the discretionary grrants and 
I 

the programs for the tribes which received such fiunds. 

I 

TABLE 11 

LAW ENFORCEMENT 
ASSISTANCE ADMINISTRATION 

DISCRETIONARY AWARDS 

1969-1976 

CHEYENNE RIVER SIOUX TRIBE 

Swiftbird Feasibility $15,000 
Criminal Justice System Re-employment Program 119,945 
Criminal Justice Training Coordinator 15,000 
Law Enforcement Improvement 47,763 
Juvenile Delinquency Corrections 44,056 
Manpower and Equipment 35,496 
Manpower and Equipment 24,623 

$302,783 
$69.85 per capita expenditure 

CROW CREEK SIOUX TRIBE 

Manpower and Equipment $ 74,328 
Police Improvement 28,885 
Criminal Justice Improvement 44,853 

$148,066 
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LOWER BRULE SIOUX TRIBE 

Manpower and Equipment 
Manpower and Equipment 
Criminal Justice Improvement 
Correctional Facility 
Corrections Center 
Criminal Justice Personnel 

OGLALA SIOUX TRIBE 

Architectural Services 
Adult Correctional Facility 
Criminal Justice Improvenient Program 

ROSEBUD SIOUX TRIBE 

Juvenile Diversion 
Police Manpower and Training 
Manpower and Equipment 
Attention Center Manpower and Equipment 
Rosebud Attention Center 
Manpower and Equipment 

SISSETON-WAHPETON SIOUX TRIBE 

Manpower and Equipment 
Manpower 
Rehabilitation Center 
Manpower and Equipment 

UNITED SIOUX TRIBES 

New Careers 
New Careers 

YANKTON SIOUX TRIBES 

Adult Correctional Facility 
Adult Correctional Facility 
Manpower and Equipment 

$ 67,546 
65,372 
33,975 
25,000 

100,000 
10,000 

$301,893 

$120,000 
315,000 
89,954 

$424,954 

$432,858 
68,58.1 
52,-302 
58,392 
80,201 
85,305 

$777,639 

$ 78,736 
89,491 

139,245 
99,991 

$407,463 

$146,000 
150,828 

$2.96,828 

$ 50,000 
100,000 
19,871 

$169,871 

Source: Nine Years of LEAA in South Dakota: FY 1969-1977, 
Division of Law EnforcementAssistance of theDepartment of 
Public Safety 
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III. Legal 

A. Oven,iew: 

'l'he.n~ .is a relatively ccnsistent bJdy of law whose oligins flow fran 

pre-colonial A11erica to present day. This 1::x:x.'ly of lat~ is leither well 

k..'10wn no:c well understocx:l by the ll_rnerican public. Tlus bddy of law-­

Federal Indian raw-or more a=ately, Unitei States lltutional law 

concerning Indian tribes and individuals---is unique and S8parate fran the 

rest of 4~erican jurisprude.nc~. Anal~ies to g-eneral co;:1sltitutional law, 

civil right.3 law, public fond law, and the like are mislE:?abinq and often. 

erroneot:S. Indian law is distinct--it enccmpdsses Westf'.r11 Eurcpe,,n Inter­

national Law, s_F.ecific provisions of the United States Constitu+..:io11, pre­

co)_onial ~reaties, treaties of the Unite:! States, an enti+ volm,e of t.'.e 

U:r.ited States Code, and numerous decisions of the United Sitatc':s Suprar.e 

Cnurt and ir1fcr.i.or federal courts-

l:lthou;h the precise origins for many of tre operc1tiv~ conc~pts 

in Jnc'ian law are nurky and the parameters are not definte with 

uU-Jmaioe precision, corcepts can be broadly defined. An r=tar,ding of 

sc:ae o·~ these concepts is a h1.sic prer~isite to functioning in Indian 

affa~ra. j 
l. Ir,dian 'irices are governtI!._f:nt.al units that ha ~ a "s:EJeci.al" 

. I . 
~ itical (cxust.) relation.ship with the g:>ve.rnment of the Pm..t~_ Sta~cs. 

In the 1830's the United States Snpr1=me Court d~idE. series of 

cases wh.i.c-.h c!r.ticulate th2 analytical frc;1ravork u.EX)n whic Ir.diem Lc"lw 

rests tcday. T'ne cases arose in ct situut.iou t-.hat has been repeated m:1ny 

tir.1es in this nation's hi.story and one which has its ctirre t my counterparts. 

https://s:EJeci.al
https://governtI!._f:nt.al
https://ir1fcr.i.or
https://jurisprude.nc
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The state of Georgia and the Cherokee Nation, located within the geographic 
1/ 

boundaries of Georgia, - were in .a state of conflict. Although all of the 

original 13 colonies had explicitly transferred whatever authority tl1ey 

once had with respect to Indian Tribes and claims on Tril::El land to the 

Fede.ral Government in the Constitution, the state of G<:.."Orgia was attempti...'Y:J 

to daninate and destroy the Cherokee nation by imposing its laws on the 

Cherokees. The Cherokees filed suit with the U.S. Suprerne Court under 

l,rticle III of the Constitution which gives the Court original juris­

diction in cases and controversies involving states and foreign nations. 
2/ 

The ke,;/ issue facing the Court in Cherokee Nation v. Georgia,- was whether 

the 11Cherokees constitute a foreign nation in the sense of the constitution" 

and hence could maintain the suit. Chief Justice John Marshall's opinion S. 

in the case held that the Cherokees, and other Tribes, were not foreign 

- nations, but rather 11danestic dependent nations." 

The concept of "danestic dependent nationsII is crucial for it encanpasse:·s 

two IPajor elenents: government or nation-state status of Tribes and a specia: 

Tribal relationship with the United States. In Cheroh.>e Nation John Marshall 

discussed in sorre detail the political relationship of Tribes with the 

Federal government. The decision characterizes this special relationship, 

known as the trust relationship, as one which "resembles that of a ward to 

his guardia.11. 11 This "fiduciary" relationship has been consistently 

rec0:;nized by the Federal courts ever since and has been va.riously described 

as 11 special, 11 "unique, 11 "moral, 11 and "solemn." 

~/ Also within the g<::agraphic boundaries of the states of North Carolina, 
Alabama and Tennessee. 

2/ 30 U.S. (5 Pet.) 1 (1831). 

https://guardia.11
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..,Alt.hough the decision of the Marshall Court was not popular with the 
~/ 

citizer1s of Georgia and oth~rs who ·wanted Tribal assets,l the decision 

,=-..111 others t.o follow are politically consistent not only rith the policy 

th8 United States had been following since its establisbment, but also 

with th·= policie_s of tr..e European colonizers wh::> predated the United States. 

John Marshall's opinions in the early cases relied heavily, albeit, ' 

selectively on the writings of Emerick Vattel. Vattel's kw of Nations, 

published in 1760 was viewed as the -;11Jthorative text in rhternatioP.al law 

1 • • co onia1 V, l' • •anr:1 mora ity 'by m:-my 111 the 1 • peri"od . att e s thlesis in• s1mpl"f"edJ.-lc. 

t0rms is: all f)20ple who govern thanselves are sovereign\ nations; no nation 

has a rlght to more land than its people rray settle and Jltivate; where 

a P.ation has a need for land, it has a right to the excesl lands of another; 

~;eaker natio!'lS who sul:mit thei11Selves to alliances with mole ~erful nations 

a.re still sovereign; and quoting Aristole, "the more powjful (nation) is 
. I 4/

gJ.ven more honor, and to the weaker (nation), more assistance." 

An application of this ;,hiloso;:,.'ly is found in the ad+ce given to ancJ 

accepted by President Ge0rge Washir.gton by Secretary of War Henry Knox in 

a re,?Ort of July 7, 1789. ·Knox revie;;ed the options avaiJable to the new 

republic in dealing ·with the various tribes and rerornnendJa co~tinuation 

of the rolicy oi . t~eaty making-. T'ne benefits for the UniJea. States wsrc: 

(1) th? p.::,liLic~l and military loyalty of the tribes tc tlJe ·u.s. against 

the Eur~...an pa.•1ers, (2) the legal acqill.sition of lands ft white ~ttlers, 

3/ Georgia \-.Duld ult.irr:iltnly ·will the battle agcUnst the Cherokees \•;:ien the 
National legisl2.tu:::·2 and l\ndrcw Jacl-:son arranged for the rtmoval of most 
E:-""!st Coast trib2s to the \·,f!S tern territories. 

1/ Sc-ctions 4-6 and 206. 

https://rhternatioP.al
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and (3) a rrore peaceful frontier with defined boundaries. The Tribes t,,;ould 

receive rec~nition of their e,."{clusive right to use and occupy defined 

geographic areas, and the protection of the Unitc-<l States. 

Tnese policies, reflected in nunerous treaties retween the United 

States and the various Tribes, were ccxlified by t.1-ie first Congress in the 
5/ 

Indian Trade and Intercourse Act of 1790. - 'I'he .Act prohibited any land 

transactions -wi..th any "Indian nation or tribe of Indians" without the 

participation by the United States. This statute was recently held to 

fonn a basis of the trust relationship in Joint Tribal Council of.the 
6/ 

Passamaquo.:ldy 'l'r:ilie v. Morton.-

In the treaty relationship Tribes ccmronly divested themselves of 

external sovereignty--the right to go to i~-ar with or make treaties with other. 
;.~ -r... 

foreign f).fllers--in return for the protection of t..,e Uni te:1 States. Not 

all Tribes have treaties. This, however, does not bar the trust relationship. 

'Ihe Supreme Court has made it clear that the trust relatio:::1:3hip extends to 

all Tri.res with whom the United States h::s had relations. T'ne court in 
7/ 

United St~tes v. I<agarna- spoke of a ''duty of protection" the United St~tcs 

cwed to 'l'ribes which ca:1e alxmt fran treaties and "the course of c1ealin:;s 

of t.l-te federal governrr,ei"1t with them ... 11 leaving the Tribes in "a conJition 

of weaJ<-..ness and helplessness . 11 

Today, it is generally rccognize:1 that t.'1-ie Cnited States has a trust 

relati.o.:1Slrip wi t."'1 Tndian Tribes. Tne. exact parar::eters of the relationship 

are, ho.-1ever, not entirely clear and perhaps never will be. One ccrnnenta.tor 

has likened the trust relationship to th-2 Bill of Rights in the Con::;titut:i.on. 

5/ 25 u.s.c. §i77. 

6/ 528 F.2d 370 (1st Ci:.. 1975) 

J/ 118 U.S. 375 (1886). 

https://Con::;titut:i.on
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It ... "carn10t be defined with precision in 
all respects. It is an evolving, dyrn:mric 
doctrine which has peen expanded over the 
years as changing times have brought changin 
issues." 

There are three canponents to the trust relationship: land, tribal 

self-government, and social se:i:vices. The first--land--is the clearest and . 

the one about which there is rrost agreement. Title to Indli.an land, bJth 

I 
tril::al and individual is generally held in trust by the United States. 

The United States holds technical le:ral title while A'Tl,iJle title or 
- "-:1~ I 

the right to use the land is held by the b=>__neficiary--the Indians. Trust 
I 

larrls are to be managed for the benefit of the equitable o! Indian owners. 
I 

Damages can bE: assessed against the U.S. for violations oflthe trustee's 

resp::msi.bilii:ies. '!he Secretary of the Interior has been designated as 
I 

the prine c:tgent of the United States. for management of the \trust. It is, 

however, clear that the tn1St relationship extends to the ehitire Federal 

Government and is not limited to tre Deparbnent of the Intlior. 

Sane o})servers argue that lane and other physical assdts are the only 

cognizable cai.,an<en'cs of the trust relationship. The De,tment of the 

Int2rior and D1e Department of Justice have at times taken \this view. 

A L-ro::i.der, more rational view is found in the recent leix,rt of the 

l:.:a..~rlca?1 In<li.an Policy P.evie.v Ccmnission of the Congre.c:;s o, the United 

States v:~:ich i.rrs1ues: 

'Ihe :pu:cpose Jx~hirrl th-2 trust is and always has b2en 
to i!lsure the survival and welfare of Irrlian °iibes 
and people. This includes a?1 obligation ·to provide 
tho:se services required to protect and e:rh11ance I 
Indian lands, resources, ana self-government, mrl 
a.lso ioclude.s those ccooc.mic c:md scx:ial progrc!Itis 
\1hict1 arc~ necessa.ry to raise the standard of lj,Vir.g 
and sacial -.,.;ell-beirq of the Indian people to a! 

. lf!W.:l canpc:1.ru.ble to the non--I1 idian society. 'l'His 
duty has long lr_:.c~n recoqni.zed in;plicitly by Corkr.ess 

https://necessa.ry
https://In<li.an
https://Indli.an
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l-

in ntnnerous acts, including the Snyder Act of 1921, 
the Indian Reorganization Act of 1934, the Johnson 
O'Mally Act of 1934, the Native .American Programs 
Act of 1974, the Indian Self-Determination and 
Education Assistance Act of 1975, and the Indian 
Health Care Improverrent Act of 1976. In fact, as 
early as 1818 Congress established a general 
civilization fund to aid Indians in ac.,ieving self­
sufficiency within the non-Indian social and econanic 
structure. (Footnotes omitted.) 

The Carmission has fotmd that Indian people are unanimous 
and consistent in their a-m view of the scq)e of the 
trust responsibility. Invariably they perceive the 
concept to symbolize the honor and goo::1 faith, which 
historically the United States has always professed in 
their dealing with the Indian tribes. Indian people 
have not drawn sharp legal distinctions between services 
and custody of physical assets in their understar1ding of 
the application of the tl.ust relationship. Consequently, 
at its core, the trust relationship has meant to thrn1 • .. 
the guarantee of the U.S. that solemn pranises of federal 
protection for lands and people i;..ould be kept. ~/ , : 

2. Indian Tribes reta:i.ri danestically rros t powers of C-0vernment. 

One ye.ar after Cherokee Nation Chief Justice John Marshall further 

detailed the meaning of "c.1orrestic dependent nations" in the context of 
9/ 

the governmental status of tribes, the case ·worcester v. Georgia,- is 

still t.1-ie single most important decision in Federal Indian law. It arose 

as p::i.rt of the continuing conflict between the state of Georgia and the 

Cherokees. Geo:?:"gia by legislation had attempted to aL-olish t½e Cherokee 

goverrmient and im;.,...oe its own laws within Tribal l:oundaries. One such law 

forl:xlde ar:y non-Indian to live on Cherokee land without a permit fran the 

Georgia Governor. Worcc_ster was one of sevi:=•ral non-Indian missionaries 

8/ llmeric.:m Indian Policy Review Ca!imission of the U.S. Congress 
Fin."'ll Rep::irt, Vol. 1 at J.30, (May 17, 1977) . 

_'q/ 31 U.S. (6 Pet.) 515 (1832). 

https://reta:i.ri
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living with Cherokee pennission on Cherokee land. Georgia, 1/111der state 

law, prosecuted and convicti;rl pie missionaries; ~ey appeal4 to the U.S. 

Supreme Court. The Court, with the Chief Justice writing, rkversed the 
I 

convictions holding that ivorcester and other non-IndiaPs werk properly 
I 

subject to tribal law because Tri.bes were: 

/ d/istinct, irrlependent, political C0.1Tllunities 
having territorial l:oundaries within which 
their authority is exclusive .... 

I
This doctrine--of inherent sovereign po.-;ers of Tribes--barre<fi the operation 

lOf 
of state law within the roundaries of the Cherokee Nation.-1 It was as if 

New -York had attempted to .impose its laws within the boundaries of 

• Th • • • dr I • 1 1 {I • •PeTu-isy.l vania. e opinion again ew on nternatiora aw prlIIlarlly 
I 

Vattel), treaties, the Constitution, and the Trade and Intertourse Act. 
' I 

Tne doctrine of domestic Tribal sovereignty recognized 1n Worcester 

is perhaps best described by Felix Cohen in his classic of4 quoted work 

on Indian law: 

The whole course of judicial decision on the natLe 
of Indian tribal pa,vers is marked by adherence tb 

I

three fundamental principles: (1) .¾l Indian tribe 
possesses, in the first instance,. all the poilers of 
any sovereign state. (2) Corquest renders the 
tribe subject to the legislative power of the 
Uniterl States and, in substance, te:rminates the 
external poilers of sovereignbJ of the tribe, e.g.,. 
its paver to enter into treaties with foreign 
nations, but does not by itself affect the internal 
sovereignty of 'the tribe, i.e., its po'.-.Brs of lotal 
self-goverrnnent. (3) These p::1.vers are subject tb 
qualification by treaties and by express legislafi?n 
of Congress, but, save as thus expressly qualififl, 
full 1xwers of internal sovereignty are vested in the 
Indian tribes and in their duly constituted orga 1 s of 
government. lJ/ 

10/ Fc..oderal Law, however, is operative, see Section 4 infr. 

11/ F. COhen, Handbook of Federal Indian Law, 123 (U .N. [· ed. 1971}. 
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This doctrine although-not intact in its entirety is still viable 
12/ 

law. In McClanahan v. Arizona Tax Cannission,- the U.S. Supreme Court 

viewed tribal sovereignty as the starting p:)int against which interpretative 

analysis begins: 

The Indian sovereignty doctrine is relevant, then, 
not because it provides a definitive resolution .... 
but because it provides a backdrop against which the 
applicable treaties and statutes must be read. 

The case involved an attempt by Arizona to tax the personal incane of a 

Navajo on the reservation. The Court found that Arizona had no such taxing 

jurisdiction and JX>intErl out the reservation was subject to the "exclusive 

sovereignty of the Navajos under general Federal supervision." 
D/ ~ 

In United States v. Mazuri,e,- the Suprene Court was again squai~ly 

faced with the questicn1 of whether tribes are governments. The case 

involved a 1'lind River recJUlation which required Tribal liquor licenses of 

any perso!1s selling alcoholic beverages on the reservation. A non-Indian 

who was refused a liquor license by the Tribe continued to operute. A 

prosi.=eution followed. 'lhe Tenth Circuit held that the rrribe had no i?()Wer 

to regulate liquor licenses as it was not a govenrrnent. The Supreme Court 

unanimously reversed thP. decision of the Circuit Court. Citing Worcester 

v. ~"Orgia, the Court stat-2d: 

... it is nn llil"",t:JOrtant aspect of this case that 
Indian tribes are unique aggregations possessing 
attributes of sovereignty over lx>th their m:::mb2rs 
and their territories 

lq' 411 U.S. 164 (1973). 

lY 419 n.s. 544 (1975). 
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P..s with any government whose power i~ inherent rather than dele:Jate::1 

1wi"th SJ?t.."'Cl"f.ici"ty, it• 1.s• not possi"ble to precisely• cata ogµeI all the J.'.)CMers
• I 

that t1E Tril::Bs retain. Some pa.vers may not have been exk-cised in recent 
I 

years, others may becane apparent only in the conte.xt of bhanging needs 
I 

and circumstances. It is, however, safe to say that such Tribal pa.-1ers 

include most normal pa.vers incidental to internal governmental functioning; 

for exai"llple, the power to define and enforce criminal 1awb; the pa.-1er to 

determine matters of family law; the pa.-1er to regulate huhting and fishing; 

the po.,,er to tax; the power to zone arrl otherwise detennle land use; arrl 

the po~-er to detennine the fonn of their goverrmental ins~tutions. 

3. States do not have inherent power (jurisdict~on) within Irrlian 

Reservations. [ 

In affinning the existence of inherent governmental bwers of Tribes 
I 

in h'orcester v. Georgia, Chief Justice John Marshal recc:)3-riized. an additional 
I 

fur1dame..11tal point in Federal Indian law: I 

The Cherokee Nation, tren, is a distinct carrnunity 
0....'"'Cllpying its O.•m territory, with boundaries r 
accurately described., in which the laws of Geprgia 
can have no force ..•. 11 (anphasis ~dded). I 

This concept that states do not possess jurisdiction in Irrlian Country 

was premisec on the Court's understandj11g, pursuant to Ijternational law, 

of Tribal status, and of the constitutional fact that Tr~l relations 

were a matter of Fcxl.e.ral Jurisdiction to the exclusion 01 tre states. 

Prior to the revolutionary ·war, the pa.ver to deal with Jibes resided in 

the British Cra.\111; such pa.ver was t.ransferre:d to the Fcdf.!ral Government, 

first in t11e Articles of. Confederation &1d then .in the clnstitution. In 

fact, aany of the states admittc,:l to tho Union, after t~ original 13 

colonies, ca.'Ue i!it.O the Union with the express understanding, 

https://conte.xt
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rontained in either their enabling legislation or constitution that they 

had no jurisdiction over Tribal lands. States and their non-Indian citizens 

have been viewed as repre.senting interests that were in direct conflict 

vri.th Tribal survival; the Federal GoveD"llll2nt was viewed as being responsible 

to protect Tribes fran states: 

They (Tribes) a.ve no allegiance to the states and 
receive fran then no protection. Because of the 
local ill feeling, the people of tre states where 
they are found are often their deadliest ensnies. 
Fran their very weakness and helplessness, so 
largely due to the course of dealing of the 
Froeral Government with them, and the treaties in 
which it has been pranised, there arises the duty 
of protection .... 14 / 

•' The original total proscription against any state jurisdiction has _"1:t 

reen ercrled in several distinct ways in the century and a half since 

Worcester v. Georgia. 

The forc_:most manner in which states have obtainerl. jurisdiction wit.11 

respect to Indian country is through express grants of such jurisdiction 

fran Congress. The actions of Congress have occurred in several different 
4,S/ 

ways: transfers of jurisdiction in particular subject area:_; to all states; 

and transfe:i:s to individual'. states with respect to·specific subject areas 
i6_I J.1.1 

and/or tribes. These statutes, and others, have pe:rniitte:::l states to 

exe.rcise jurisdiction over tribc."11 rn..-3nbers in reservation areas. l,bsent 

ti/ United StatP.S v. kagama, 11S U.s. 375 (1886). 

15/ E.g., enforcrment of sanitation and quarantine regulations and 
Ica:y;ulsoiy S8hool attendanc-e. 

11i/ E.G., Act of June 8, 19'10, 62 Stat. 249 (Criminal jurisaiction to Kansas). 

u_/ P.L. 83-280 is perhaps the ,most pervasive transfer of Fec::?ral juris­
diction to states outside of the Oklahoma Acts. 82'::! Section II.C.l, infra. 
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such specific congressional authorization, h9wever, it 

is clear that states have no J·urisdiction wiJh resoectI • 

to Indians and their property within reserva,ion boun-
18/ 

daries.-

The issue of what jurisdiction states hlve over 

non-Indians within reservation boundaries is less clear. 

In the area of criminal jurisdiction, a line ff cases has 

recognized state jurisdiction over crimes conk~itted ~n 
191 

Indian reservations that exclusively involve on-Indians.­

Similarly, state jurisdiction over the civil ctivities of 
. 20/ 

non-Indians can be subject to state jurisdictiion.- In 

the criminal area the U.S. Supreme Court rece6tly held that
Ir 20a/

tribal courts do not possess jurisdiction ove[ non-Indians-.-

The theory of the state jurisdiction casrs has been 
I 

that state jurisdiction can operate where Fedrral act~on has 

not preempted the state or where no Federal I dian interest 

confli~ts with state jurisdiction. The Federal co~rts 

recently have been utilizing what is known as the "infringement 

test" to deter.mine whether or not "state action infringed on 

the right of reservation Indians to make thei own laws and 
21/ 

be ruled by them. 11 
-

18/ Bryan v. Itasca County, 426 U.S. 373 (1976). 

19/ United States v. McBratney, 104 U.S. 621 (1881); Draper.
v. United States, 164 U.S. 240 (1896); and United States 
ex rel Ray v. Martin, 326 U.S. 496 (1946). 

20/ E.g., Thomas v. Gay, 169 U.S. 264 (1898). 

20a/ See Section C 2. infra, at 

21/ Williams v. Lee, 358 u.s. 217 (1959.) 
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4. Congress is viewed in .American Jurisprudence as possessing 

plenary power with respect to ~ndian affairs. 

Although Indian Tribes were not pa.rties to the United States 

Constitution, much of Federal Indian _la,..; is controlled by a single clause 

in the Constitution: 

... (to) re:JU].ate Camnerce with Foreign Nations, 
and arrong the several states, and with the 
Indian Tribes. 

This single clause, coupled with other implicit bases provides Congress 

with extra.ordinary poller to legislate, free fran most judicial scrutiny, 

in tlie are3. 0f Indian affairs: 

Not only does the Constitution expressly authorize 
Congress to regulate comnerce with Indian tribes, 
but long continued J,egislative and executive usage 
and an unbroken current of judicial decisions have 
attributed to the United States ... the pc:Me..t' and 
duty of exercising a fostering care an::1 protection 
over all dependent Indian ca.--rmunities within its 
borders, whether within or without the limits of a 
state. 22/ 

This power belongs to Congress and not the Executive branch; Executive 
23/

branch agencies have only that pc:>Ner ~hich Congress authorizes.-

The language of the Canrnerce clause has been broadly construed to 

recognize congressional authority in most areas not normally denoted as 

comnerce. This has been accanplished in part by reference to other 

collateral sources of pa..;er. Included in this are the pa,ver of Congress 

legislatively to implement treaties, thP. J:-X)litical ftmcti~m of the Federal 

Government as trustee for Indian intere..sts, the pov,Br of Congress to spend 

for the general welfare, and the war powers of Congress. 

22/ United States v. Sandoval, 231 U.S. 28 (1913). 

_23' Ruiz v. Morton, 415 U.s. 199 (1973) . 
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Although the fact of such congressional pcwer appears to be universally 

recognized by the courts, knCMledgeable canrrentators, rnban and non-Indian,
I 

have questioned the legitimacy of such sweeping pOllers. Many Indian leaders 

have indicated their belief that plenary power is premisld on military­

oolitical fact ·rather than on natural right or law. Felix Cohen indicated 

~at congressional power may in fact be more limited thJ is generally
I 

acknowledged: I
I 

I 

Reference to the so-calJ.ed "plenary" ~r 0f
I 

Congress over Indians, or. more qualifiedly1 
over "Indian Tribes or Tribal Indians," teahrres 
so f:requent in recent cases that it may- seerh 
captious to point out that there is excelleril\ t 
authority for the view that Congress has no 
constitutional pCM1er over Indinns except ·what 
is c0t1fe:rred by the carmerce clause and othJr 
clauses of the Constitution. ?./J / \ 

'fhe plenary paver of Congress has both positive and negative canse:_iuences 

-1:or Indian pecple. On the affirmative side, for exarrple pursuant to its 

trust and treaty obligations, Congress has legislatively created special 
25.! 

protections and benefits for Indian Tribes and Tribal Indians. Sane of 

this legislation, if designed for any other group or clas~ of person, might 

otherwise be deemed unconstitutional discrimination. On the negative side 
26/ 

Congress has use<l its power to unilaterally abrogate Indian treaties,-
??/ l 

to restrict the governmental po,,1ers of tribes, to subJect tribes to 
28 29 i• . d. • j d . .bal 1 · • 1 •s t a·t e Jur:Ls 1ct1on, an to term.mate tri po 1t1ca existence. 

21!/ F. Cohen, Handbcok of Federal Indian Law, 90, (U .N. Mex. ed. 1971) • 

.25/ E.g., 25 U.S.C. § 45. (employrrent preference). 

_?_0/ I.one Wolf v. Hitchcock, 187 U.S. 553 {1~03) . 

27_/ E.g., 25 U.S.C. § 1302 et. seq. (Indian Civil Right Act of 1968). 

28/ E.g., P.L. 83-280. 

]._9j E.G.. 2~u.s.c. § 564 ('i'e.rlT'ination of the Klarr.ath Tr"1 ) • 

https://so-calJ.ed
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The plenary po.ver of Congress is subject to few restrictions, rrost 

notably that where tribal or individual Indian rights, which can be 

econanically calculated (such as land or fishing rights) are taken, the 
30/ 

tribe or the individual has a right to just canpensation.- There is 

also some authority for the proposition that the Bill of Rights generally 
~, I 

applies to Congressional a~thority to legislate in Indian affairs ........, 

The United States Supreme Court has been the main source for l:oth 

recognition of plenary power and for defining narrowly the judiciaries' 

role in reviewing congressional enactments. Or).e of the earliest sta.tenents 
• 32/ 

on judicial restraint is found in Johnson v. M' Intosh-- where the Suprane 

Court resolwc~ conflicting_ claims to Indian land in accordance v.":ith Federal 

Law. The Co.irt stated: 

However, this restriction may be Op!?()se1 to natural 
right, and to the usages of civilized nations, yet, 
if it be indispenable to that systan by which this 
country has been settle1, and be adapted to the 
actual condition of the two peoples, it may, perhaps, 
be sup!?()rted by reason, and certainly cannot be 
rejecte1 by Courts of justice. 

33/ 
The classic or leading case on plenary !?()wer is Lone Wolf v. Hitchcock-:-

This case involved the 1857 treaty of .Medicine ~ge between the Kio.,;as and 

Corrnanches, and the United States. The treaty provide1 for a specific 

mechanisn whereby "excess" Indian lands could be sold. A subsequent 

agreanent in direct contradiction of the treaty arranged for the sale of 

Indian lands. Congress legislatively enacted the agreanent. The tribes 

sued to have the sale set aside as violating the tre.a.ty and also for 

3Q/ United States v. Creek Nation, 295 U.S. 103 (1935). 

3]/ F. Cohen, Handl:::x:x)k of Federal Indian law, 91, (U.N. Mex. Erl. 1971). 

32/ 21 u.s. (8 \vheat) 543 (1823) . 

33/ 187 U.S. 553 (1903). • 

https://tre.a.ty
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.. 

having been fraudulently obtained. 'fhe U .S . Suprsne C'.ou - specifically 

refused to look beyond the congressional enactment whil'it held abrc:gatedI 

the Medicine Lodge treaty. 

In the long history of congressional lecJislation co cerning Indian 

Tribes an:l in::lividuals, no;.v encrnpassing an entire voluJe of the United 

states Code, there is only one example of a congressiona[ll enacbnent 
34/ 

·which failed to pass judicial scrutiny.- The usual rjsponse of ~e 

o:mrts to possible abuses of coD9"ressional poller has been hortator.1: 

Great nations, like great men, should keep 
their word. 35 / 

34/ United. States v. Clevelillld, 503 F. 2d 1067 (9th Cir. 197°4).. The 
~-ase involv<=<:1 cmendnents 18 U.S.C. §1153 which made sta/ e law applicable 
1n a Federal prosecution to assaults by an IndL:m cigainst an Indian. 
State pe."'lal i ties were more severe than Federal peJ1alitibs would be. 
'i'he Court ht::ld that such a scherre, without any gov ht jurisdiction, 
violat.E:d equal protection standards. 

35/ F. P .C. v. Tuscarora Indian Nation, 362 U.S. 996, 426 (1960) . (Justice 
Black diss211ting).. 
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B. Indians and Civil Rights 

The p~ase "Civil Rights" as cortll1X?nly used covers a range of rights 

and privileges that people perceive as belonging to them as citizens of 

the United States or perhaps as a matter of natv.ral law or riqht. 

Sorre of the characterizations of "civil rights," however, may be broader 

than the actual constitutional status of these rights. 

In this country the United States.Constitution (and statutes passed 

pursuant to it) is the source for deterriining t.he nature of civil rights. 

The Constitution does not, however, contain a definitive listing of all 

rights and privileges retained by the people. The fact that such a listing 

is not contained in the Cxmstitution is however not a limitation of rights. 

¼bat the C:onstitution does provide for is restraints on the Federal and 

State C--overnrrents from acting in certain areas or in particular ways. For 

exarrg?le, no,.;here in the Constitution is there language which reads "the 

people have the right to be free from a racially segregated education." 

However, interpretation of the "equal protection" clause has made public 

school desegregation a constitutional fact of the last two decades. 

The equal protection clause of the Fourteenth Arrendrrent is the primary 

source for detennining what constitutes unconstitutional discrimination. 

The word 11discrimination11 is connotatively used to refer to differing treat-

rrent of groups of J?'20ple; however, not all, and in fact probably JTDSt discrimination 

is not unconstitutional, or necessarily evil. The pro•.'ision of special educational 

36/ This section deals only with governnental actions nnd the Constitution. 
It d02s not treat the range of federal and stv..te civil .r.i..cm.ts .statutes and 
sare of t:1e rrore catplex b..u-rent issues of controversy such as the intent to 
discriminate. 
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benefits for veterans, for cxaryle, discriminates against·n9n-veterans, but 

is not unconstitutional. Similarly, the provision of speciJ1 benefits for 

d • a· • • • t • t non-r nd' but, agai.n,• • I iona1In ians iscrlTill11a es agains ians, is nG>t unconsti·tut· . 

I

To deten:line what is illegal or U.'1constitutional discrimination,it is
• I 

necessary to exarrd.ne the scope of the Equal Protection Clause and the 

standard utilized by the Courts in mterpreting it: 

All persons born or naturalized in the 
United States, and subject to the 
• • ,·ct· th f • • • f th 1JurlStli ion er80, are citizens o e 
United States and of the State wherein 4ey 
reside. No State shall make or enforce a'1y 
law which shall abridge the privileges ot 
irrmunities of citizens of the United States; 
nor shall any State deprh-e any r:erson of 
life, liberty, or property, without due pro­
cess of law; nor deny to any person within 
its jurisdiction the equal protection of the 
laws. 

I3y its terms, the Fourteenth l~Iidrrent applies only to actions of the 

States. 'l,he U.S. Supreme Court has , hCMever, adopted the tteory of the 

Fourteenth A-n--=nc1i:1:mt into t..he Fifth Arrendment as a proscription against the 

I:'0c.2ral Government: 

While the Fifth lirrendm?.nt contains no eqnal 
p:cotection clause, it does forbid discr:Lhination 

I 

that is so unjustifiable as to be violative of due 
process. ill I 

C...enerally equal pr•.Jt.ection issues arise i:.·men sane Federal or State action, 

o:ften k:gislat.i.ve, but not ljJrJ.b,:!Cl. to leg.5.slation, treats or1 class of r:ersons 

I 

differently ·t:nan oth;~r persons. Three ba.sic pc1.rts are .-i.n;roll.ved in a."1 equal 

protection ,nalysis, what j5 thP nature of c1,,ssification rat is used; 

wh.:i.t is th:! n.:1t1.1i.:"c of the right o:::- privilt.'<Ji:"' tk,t is b~:i.ng ffcctc-c.1; and 

what is the governr,12.ntal interE.st OL purpose that is songht to be achievP.d . 

...,7 ; Frontiero v. Richardson, 411 U.S. 677-380 (1973) . ..,, __ 

https://interE.st
https://k:gislat.i.ve
https://lirrendm?.nt
https://exarrd.ne
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The Courts,in a sense,balance these three elerrents in determining the 

constitutionality of any gove:gurental action ,vhich affects one class of 

persons differently from another. 

Classification 

The right of the government to classify persons within its jurisdiction 

into different classes is well settled. 11'Ihe Constitution does not 

require things which are different in fact . . .. to be treated as though they 
38" 

were the sane~- The Constitution, ha-.~ver, does require "some relevance to 
39/ 

the purpose for \vhich the classification is made."- There must re "sane 
4Q/ 

rationality in the nature of the class singled out . .,- 'lm.y distinction that 
. 4J/ 

i~ arbitrary or invidious is viewed as unconstitutional.- This standard. 

of review is kno.vn as the "rational basis n standard. 
. 

Certain classifications by their inherent nature are deemed by the courts 

to be constitutionally suspect. These "suspect classifications" include 
42/ 43" 44/ -

alienage,- ancestry,- and race.- Where the classific.:ition is susp.:..~ 
45' 

Courts utilize the "strict scrutiny" standard of review.- M:>st t:irres such 

classifications fail to pass constitutional muster. Suspect classifications 

are "in nost circurnst.,mces irrelevant" to any constitutionally acceptable 
46" 

legislative purpose. .,-

38" Tigner v. Texas, 310 U.S. 141 (1910). 

3:Y Baxstrom v. Herold, 383 U.S. 107, 111 (1966). 

4o/ Rinalch v. Yeager, 384 U.S. 305, 308-309 (1966). 

4]/ Avery v. Midland County, 380 U.S. 474 (1967). 

_1g' Graharn v. Richardson, 403 U.S. 365 (1971). 

~y Oyam:t v. California, 332 U.S. 633 (1948). 

~..-/ M.::I.aughlin v. Florida, 379 U.S. 184 (1964). 

A;/ L'I-Jid. 

4~/ Id., at 192 qt..10tfog in part fran Hirabayac;hi v. United States, 320 U.S. 
81, 100. 
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I 
'l'he Nature of the Right l 

The nature of the right that the government is seeking o regulate 

I 
or vindicate affects the standard of review that will be utilized bv the 

Courts. 'lne inquiry is \\nether the right involved is func:1:Jntal. ~ Currcnt:ly 

- fundamental rights include: rights guarilllteed by the First J.e[ndment~t.he 
4W 4o/ SW 

right of interstate travel;- the right to vote;- the rightlto procreate;-

and the right of privacy ,_.;tiia.'1 justifies a woman's decision J.oncerning he:::-
SV I 

a.·m abortion.- If a funclame.ntal right is involved, the stri<1:t scrutiny 

standc.rd of review will be utilized. If the right or privil~e is not 

fundamental then the courts only require that the government action be 

''ratio-:-13.lly related" to t..he effectuation of a legtimate governrrental interest. 

I 
G::::v·s·rrunent Purpose 

I
Grs~·errm-ents ,· of course, have no authority to act in any armer beyond 

t.hEd.r res1-,--ective constitutions. Within their constitutional authority 

govern.1rents may seek to achieve a range of objectives, so.ire of which are 

clearly rro:ce impc,rtant than others. The courts in a sense define the status 

of the goverrimental interest or purpose. involved.when under-laking an equal 

protect.icn ari2i.lysis. hnere the C:.0vernment S•:?eks to. rG.glllate a fundamental 

riqht, it rr.ust. :5ha.v a 11 cor!1f€lling interest" and the regulation scl"i3re uti1j zed ... 
5:?/ 

:r.;ust be t.11'2 J E':?ast restr.ict.jve one available. -

_!:_:y' 1-l.illia.-.,,s v. Phcx:1es, 393 U.S. 23 (19GB) . 

..1:=i Shapiro v. Thcrnpson, 394 U.S. 618 (1969). 

1:..01 Bullo::::k v. C~rt.~r, 405 U.S. 134 (1972).
~::! 

5)/ P.oe v. l·lade, 410 u.~;. 113 (1973). 

5?/ Eoe v. Wuc1;.::!, 410 U.S. ]13, 155 (1973). 

https://standc.rd
https://ndment~t.he
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Simply put, whenever a governmental scheme involves a suspect class, 

or a fundamental right, or both, the Courts will require the government 

to justify its action at the highest level -- such justification is frequently 

IBlfX)ssible and the action may be found to be tmconstitutional discrimination. 

Where neither a suspect class nor a fundai-nental right is involved, the 

justification required is less, and freque.ntly can be substantiated. There 

is, of course, grey area between these levels of review. For example, 

classifications based on sex .are not viewed as suspect, hCJ.Never, such a 

classificai:i.on is viewed as more se:d.ous than many other classifications 

arid the Courts use a higher standard of review than the rational basis 

standard, but a lesser standard than "strict scrutiny" which is applied to 

suspect classifications. 

Wnere do Indiuns fit w1thin the legal concept of t.1-ie egual protection 

.f..:. of the laws? A simple or uni.lateral answer is not possible. 

Indian Tribes and F.qual Protection: 

The equal protection clause of the 14th .Amendment applies by its cwn 

tenrlS to the actions of states; accions of the Federal government with 

respect to the equal protection of the laws, are controlled by the 5th 

A:endm=nt. No specific provision of the Constitution is written to regulate tl1e 

conduct of Tribal governrrents. The Crn.rrts have held that the constitutional 

protections.people are given against the Federal and State governrrents do not 
53/ 54/ 

ap~""Jly to tribal governments.·- Although many tribes had p:r:-ovisions1n their 

53/ See, e.g., Native /imericc:n Church v. Navajo Tribal Council, 272 F. 2d 
131 (10th Cir. 1959) . 

54/ 117 trib~s hac1 constitutional provisions, 11ec1rinS£s on Constitutional 
Rights of l\me.ricc1n Indians bc?fo:cc the Subccr.r,littee on Judiciary, 87 Cong.,· 
1 sess. 1:,t. 1 (1.961) at 121. 

https://classificai:i.on
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own constitutions, similar to the Bill of Rights, Congress 

in 1968 under its plenary power, passed the Jndian Civil Rights 
55/ I 

Act. 

The Indian Civil Rights Act applies to tiribes similar 
I 

constitutional standards to those contained ~n the Bill 

of Rights and the 14th Amendment. The pertiJent provision 

with respect to "discriminatory" action by a ltribal 

government is that tribes may not: J 

Deny any person the equal protection of lthe 
law or deprive any person of liberty or 
property without due process of law. 561 

It is clear from the legislative histori of the Act 

that even though in places the language may tle identical 

to constitutional language, the Act is to be interpreted in 

the tribal context. As orginally proposed, ihe Indian Civil 

Rights Act would have made tribal governments subject to 

identical constitutional prohibitions applicjble to the 
57/ I 

Fede:.r.al Government.- The Act as passed was not identical, 

but rather a modification of constitutional lrinciples; for ! 
example, tribes are prohibited from interfer·ng·with the 

free exercise of religion, however, there is no prohibition 

against the establishment of religion; and t e Act provides 

55/ 25 u.s.c. § 1301 et. seq. 

56/ 2s u.s.c~ § 1302(8). 

57i S. 961-968, 89th Cong.. , 1 Sess. (1965). 

https://Fede:.r.al
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the right of counsel only at an individual's own expense rather 

than the broader right constitutionally available in state 

and Federal courts. 

Although the Indian Civil Rights Act had been in 

existence for a decade, until very recr-:ntly the 'U.S. Supreme 

Court had not addressed issues arising under the Act. 

In the interim numerous lower federal court decisions had 

interpreted the scope of the Act. Generally these cases 

g0t to federal court under a theory whereby the federal courts 

obtained jurisdiction to hear civil disputes under 28 U.S.C. § 

1343 (4) -- injunctive relief for the violation of federally 

protected rights. 

This term, the U.S. Supreme Court squarely addressed the 

issue of remedies in relation to the Indian Civil Rights Act. In 

the criminal area, the language of the Act specified the avail-

ability of a Writ of Habeas Corpus; however, in the civil area 
58/ 

the Act was silient. In Santa Clara Pueblo v. Martinez-

the Court decided that the Indiqn Civil Rights Act does not 

subject tribes to the jurisdiction of Federal Courts in 

civil actions for injunctive or remedial relief. 

The Martinez case arose on the Santa Clara Pueblo 

in Northern New Mexico and involved a Pueblo woman married to 

a Navajo . The tribal ordinance made eligible for tribal 

membership only the children of male tribal members marr~ed 

to non-members, but not the chidren of female tribal members 

rou.r!.·ied to non-members. Mrs. Martinez and her children sued 

~~_/ 46 U.S.L.W. 4412 (May 16, 1978). 
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the Pueblo and its Governor in Federal District Court 

contending that the Pnebl.o's membership ordinance violated 

the equal protection and due process provisions of the 

Indian Civil Rights Act. The Supreme Court's ofinion began 

by reaffirming the theory that Indian tribes possess immunity 

from suit traditionally enjoyed by sovereigns and that a 

"waiver of sovereign immunity 'cannot be impliJd but must be 
59/ I 

uneguivocally expressed.' " Since Congress d:i.d not 

I · provi.'de an express waiver• o f sovereign• immunitYj• • inth e I nd'ian 

Civil Rights Act, or anywhere else, "suits aga~nst tribes 
I 60/ 

under the Indian Civil Ri-ghts Act are barred .. ~ ."- Suit 

against the Governor of the Pueblo, however, wJs not barred 
I 

by the doctrine of sovereign immunity and,therifore the Co~t 

addressed the jurisdiction of the federal couris under the 
I 
I 

Act. To determine "whether a cause of action is implicit 

1161in a statute not expressly providing one, / tr'e Court utilized 

a four part test. 

First, is the plaintiff one of a class for whose benefit 

the statute was enacted? The Court noted thatlthere was no 

c1oubt that plaintiffs, "American Indians livin on the Santa 
621 I 

Clara Reservation," are among those to be benefited by the 

Act. 

59/ 46 U.S.L.W. at 4412, 4414. 

.~Q/ 46 u.s.L.w. at 4415 

61/ 46 u.s.L.w. at 4415 

62/ 46 U.S.L.W. at 4415 
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Second, is.there any indication of legislative intent, 

explicit or implicit, either to create or deny such a remedy? 

The Court concluded that the legislative history of the Act 

suggests 0 that Congress' failure to provide remedies other than 
63/ 

habeas corpus was a deliberate one."-

Third, is it consistent with the underlying purposes of 

the legislative scheme to imply such a remedy? The Court 

noted that there are: 

T\•IO distinct and competing purposes ... 
manifest in the provisions of the 
Indian Civil Rights Act: In addition 
to its objective qf strengthening the 
position of individual tribal members 
vis-a vis the tribe, Congress also 
intended to pro~ote the well established 
federal "policy of furthering Indian 
self-government. 0 (at 4415). 

Conceding that creating a Federal cause of action would be 

"useful in securing compliance,u the Court nevertheless 

decided that it would unduly interfere with tribal self­

government. 

Fourth, is the cause of action one _traditionally relegated 

·to tribal law, in an area basically of concern to tribes, so 

that it would be inappropriate to infer a cause of action 

based soley on federal law? The Court concluded that 

"Tribal Courts have repeatedly been recognized as appropriate 

forums for the exclusive adjudication of disputes affecting 

important personal and property interests of both Indians 
64/ 

and non-Indians 0 and that" Tribal forums are available ... ""' 

63/ 46 U.S.L.W. at 4415 

§_i/ 46 U.S.L.W. at 4416 

•·. 
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This, ho,,1ever, is not the state ot the law. This issue was squarely 

faced in furton v. Mancari 417 U.S. 535 (1974). Non-Indian errployees of 

the Bureau of Indian Affairs challenged the statutory policy of Indian 

emolrY17I!'el1t preference as constituting invidious discriminati0n based on race- I • 
The: O:,urt found that Indian preference was not racial. 

The preference as applied to Indians not a 
discrete racial group, but rather as rne.rnbJrs 
of quasi-sovereign tribal entities whose lives 
and activities are governed by the BIA. it 1 Ia 
unique fashion. 63::'.' I 

Sin9e the classification was not racially based, but ra~er in the uniaue 

legal and historical context, a political classification, thJ Court utilized the 

rational basis standard of review. The governmental purposj to be ob-

tali1ed in the classification was the fulfillnent of the Fede+l govenrent's 

tn~st. re~J:."Onsibility. The Court noted that all SP=Cial Indil legislation ·~ 

was similarly situated: j 

If these la¼'S, derived frcm historical reJ.htion­
ships and explicitly designed to help onlYi Indians, 
were deerred invidious racial discriminatiqn, an 
entire volume of the United States Code [25 use ] 
would be effectively erased and the solenm! com­
mibrent of the goverrurent ta.;ard the Indicbs would 
be jeopardized. 6EV I 

'l'he Court had no problem finding that the gcverrunental P.lJTFOSe 

was rationally related to the separate treatrrent: 

As long as the sp::cial treabrent can b2 tied· 
rationally to the fulfillrrent of Congrer;s 'I 
unique obligation toward the Indians, sue~ 
legislative judgrrent.s will not be distu.d:~k1. 6J./ 

~s/ Id. at 554. 

66/ !d., at 552. 

§_?/ Id., at 555. 
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... 

The Court noted that Congress retained the authority 

to provide federal remedies for violations of the Indian 

Civil Rights Act, if it so chcse. The effect of the decision 

was to invalidate the case law that had developed in the 

lower federal courts concerning the substantive meaning 

of the Act 1 s provisions and make clear that for civil matters 

tribal court~ are the exclusive forum for resolving complaints 

against the operations of tribal governments and their 

officials. 

~ 

Special Treatment for Indi'ans and Equal Protection 1,''! 

At first blush it might seem that government schemes 

which provide ben2fits to Indians to the disadvantage of 

non-Indians would involve a suspect racial classifiC:iation 

requiring the strict scrutiny standard of judicial review 

and probably would not be sustained as ~onstitutional. 
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Where Congress is not acting to further its trust ob.Il..igations a 
I 

different aT1.alysis is presented. Where Indians are denidi benefits made 
I 

generally available to similarly situated persons, t.l-ie ctassic equal 

protection analysis is pertinent. In that setting,Indian! win be
• I 

considered a suspect classification and the governrrent re!ponsible.bears 

a heavy .burden in justifying its classification. The fad that Indians 
I 

were ir. sare sense "warc1.s'" of the Federal governrrent did ~ot justify a 

c·ou."lty in Arizona in denying the right to vote to :rrernbers !of the Mohave-Apache 
68/ 

'Iribe.-··- Similarly San Diego County, Califorr1ia could noJ justify its C-

denial of public assistance to indigent Indians because jey were rese1.vc.ition
• I 

resid~.nts and entitled to special services: I 
.Many.non-Indians in San Diego County l~ve 
upon tax exempt property belonging to ~ed~ral 
or local government agencies or to reli?ious 
institutions, bnt in no such case has tihis fact 
bc--en considered a justification for the 
withholding of any public services. 

In no caE;;e has the enjoyrrent of such s .cial 
rights or privileges served as a justifri.mtion 
for the e.xclusion of any such favored gbups from 
participationin the ordina.ry rights of bitiz2n­
ship, including the right to equal treatrr.ent under 
state We1fare laws. 6 9 / 

68! E;u-rison v. LJ.vem1 67 Arz. 337, 196 P. 2d {45G (1948) 

i:;_9/ .Acosta v. San Di£:qo Ccunty 12G Cal. J\pp. 2d 455, 272 . 2d 92 (1954). 

https://ordina.ry
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C. Selected Legal Issues 

1. Diminishment 

Decoteau v. District County Court 

The U.S. Supreme Court held that the Lake Traverse 

Reservation of the Sisseton-Wahpeton tribe was terminated 

by Congress in cession and allotment legislation in the 

late 19th century. In 1867, the United States government 
70/ 

entered into a treaty___ with the Sisseton and Wahpeton 

bands of the Great Sioux Nation which gave the Sisseton­

Wahpeton a permanent reservation of 918,000 acres in the 

form of a triangle in the Lake Traverse region of what has 

become the northeast corner of South Dakota. 

Several decades after the treaty, there was siqnificaQt 

pressure on Congress to make Indian land available for whitf 

ijl settlement. Because of this pressure, as well as a view­

point that Indians should be farmers, Congress enacted the 

General Allotment (or Dawes) Act in 1887 which empowered 

the President to allot reservation land to individual 

tribal members and with their consent to sell other land 
71/ 

to non-Indians-.- The profits from these sales were to 

benefit the tribal members. 

At the request of a South Dakota banker, negotiations 

took place in 1889 between the Sisseton-Wahpeton-Tribe and 

representatives of the United States government to sell the 

~ Act of February 19, 1867, 15 Stat. 505. 

_2.¥ Act of February 8, 1887, c. 119, 24 Stat. 388. 
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unallotted land on the Lake Traverse Reservatio,. According 

to the majority opinion 0£ Mr. Justice Stewart in Decoteau: 

/T/he records show that the Indians wished lo sell 
outright all of their unallotted lands, on "fyhree 
conditions: that each Tribal member, regardless of 
age or sex, receive an allotment of 160 acrJs; that 
Congress appropriate moneys to make good onlthe Tribe's 
outstanding "loyal scout claim"; and that an adequate 
sales price per a~re be arrived at for all 6f the 
unalloted land. 72/ I 

The agreement between the government and a required majority 

of male adult tribal members was reached and siJned in December 

1889. The United States agreed to pay $2.50 peJ acre for the 

unallotted land. Congress passed an act in 1891 ratifying the 

. I 73/
agreement approved by the tribe two years earlier. In 

addition, Congress voted to make good on the TrJbe's "loyal .. 

scout claim" from 1862 and appropriated $2,203, 00 to pay 
.1Y 

the Tribe for land. 

Following the passage of the 1891 act, Stat jurisdiction 

over the unallotted pqrtions of the reservation went unchallenged 

until the 1960's. Government maps of the area liminated the 

reservation boundaries until 1908. Since then, some maps have 

referred to the area as "open" or "former" rese 

72/ 420 U.S. 425, 43511975). 

73; Act of March 3, 1891, c. 543, § 30, 26 Sta. 1039. 

~/ § 27, 26 Stat. 1038. 
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75/ 
Recently, the maps have simply said "reservation."- The 

tribal constitution, which.first appeared in 1946, extended 

jurisdiction only to "Indian-owned lands lying in ... the original 
lil 

confines of the ... reservation." In 1963, the Eighth Circuit 

Court of Appeals held that the 1891 Act had terminated the 

reservation and found that the South Dakota Supreme Court and 
77/ 

the Department of Justice concurred with that opinion.-

This view of the Lake Traverse Reservation began to change 

in 1966 when the Bureau of Indian Affairs approved a new 

tribal constitution which extended jurisdiction "to lands 

lying... within the original confines of the Lake Traverse 
~/

Reservation .... " Six years later, a Department of Interio:i;t 

field solicitor opined that the tribe retained jurisdiction 
79/ 

over the boundaries of the 1867 reservation- and in 1973, 

the Eighth Circuit reversed itself and found that the Lake 
80/ 

Traverse Reservation still existed.-

75/ 420 U.S. at 442. 

76/ Article I, Constitution and Bylaws of the Sisseton-Wahpeton 
Sioux Tribe, approved by the Commissioner of Indian Affairs, 
October 16, 1946. 

77/ DeMarrias v. State of South Dakota, 319 F.2d 845, 846. 

78; Article I, Revised Constitution and Bylaws of the Sisseton­
Wahpeton Sioux Tribe, approved by the Commissioner of Indian 
Affairs, August 26, 1966. 

79/ Boundaries of the Lake Traverse Indian Reservation, Field 
Solicitor's Opinion, Aberdeen o·ffice, BIA, August 17, 1972. 

~/ Feather v. Erickson, 489 F.2d 99. 
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The ruling of the Eighth Circuit was one of two cases 

before the Supreme Court iri Decoteau. In each ca1e, South 

Dakota had assumed jurisdiction over tribal mernbels for acts 

which occurred within the boundaries of the 1867 eservation1but on land sold to non-Indians as a result of the 1891 Act
I • 

In Decoteau, the U.S. Supreme Court took pains to 

distinguish the two cases relied on by the Eighth Circuit. 

In Mattz v. Arnett, 412 ·U.S. 481 (1973), the Courtt found that 
I 

Congress had not terminated the Klamath River Indian Reser-

vation in 1892 because the statute was a unilaterll action 
I 

by C(?ngress which only benefited the tribe "indirectly, by
I 

establishing a fund dependent on uncertain future sales of 
81/ 

its land to settlers."- The Court found in DeC0teau that 

the 1891 Act was: 

the ratification of a previously negotiated 
agreement, to which a tribal majority consented. 
(In addition), the Act does not merely open l~nds 
to settlement; it also appropriates and vestslin 
the tribe a sum certain ... in payment for the 
express cession and relinquishment of 'all' ot 
the Tribe's 'claim, right,1title and.interest 
in the unallotted lands.8..2... 

In the other case cited by the Eighth Circuit Seymour 

v. ·:;uperintendent, 368 U.S. 351 (1962), the Court held that Congress 

did ::1ot termL-1ate ·t·1.e southern ?art. of ~:ie Colvil11..e 

Reserva!tion because the 1906 Act was unilateral abd did not 

I 
provide for specific proceeds to be applied for the benefit 

81/ 420 U.S. at 448. 

~o/' Id. 
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of Indians. Reservation status may survive the mere opening 

of a reservation to settlemen~. It was the opinion of the 

Court, that in accordance with Mattz, "the fact of the act," 

its "surrounding circumstances and "legislative history" 

point to the termination of the Lake Traverse Reservation in 

1891. According to the Court, the language of the 1889 

Agreeme·nt made this clear: 

The Sisseton and Wahpeton band of Dakota or Sioux 
Indians hereby cede, sell, relinquish, and convey 
to the United States all their claim, right, title 
and interest in and to all the unallotted lands within 
the limits of the reservation set apart to said bands 
of Indians as aforesaid remaining after the allotments 
provided... shall have been made.113.I 

In conclusion, the Court remarked that the Congress and 

the Tribe spoke clearly in the 1889 Agreement and the 

1891 Act. The decision concluded, "Some might wish they 
84 / 

had spoken differently, but we cannot remake history."-

The dissent, written by Mr. Justice Douglas, disagreed 

with the majority's interpretation of Mattz and Seymour. 

Mr. Justice Douglas wrote that there is-not a word in 

either the 1889 agreement or the 1891 act to suggest that the 

boundaries of the Lake Traverse Reservation had been changed. 

He emphasized that in accordance with Mattz, the Congress 

CY Agreement of 1889, Art. 1, 26 stat. 1036. 

84/ 420 U.S. at 449. 
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must use "clear language of express termination" ,o diminish 
85/ I 

an Indian reservation.- In addition, he noted Ehat the 

. . • . i . I
ruling of the Court in Decoteau wi 1 result in "c1eckerboard" 

jurisdiction which not only hampers tribal self-g0vernment 

guaranteed by the 1867 treaty, but also contradic4s the 

finding of the Court in Seymour that "such an implactical 

pattern of checkerboard jurisdiction" would "recrlate confusion 

Congress specifically sought to avoid" in defininJ "Indian 
86/ 

Country" in 18 u.s .c. s 1151.-

85/ 420 U.S. at 463. 

~/ 420 U.S. at 466~467. 
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Rosebud v. Kneip 

Two years after deciding Decoteau, the U.S. Supreme Court 
B:1./

found in Rosebud v. Kneip that Congress had diminished 

the Rosebud Sioux Reservation by the Acts of 1904, 1907 and 

1910. The three acts reduced the size of the reservation from 

its original 3.2 million acres to less than one million. 

Once composed of Mellette, Todd and Tripp Counties, in addition 

to parts of Gregory and Lyman, the reservation is now 

made up solely of Todd County. 

The Rosebud Sioux Tribe as part of the Great Sioux Nation 

was a party to the treaty with the United States in 1868, 

which set aside as a reservation approximately 25 million 
88/ 

acres west of the Missouri River in what is now South Dakota.-

Although the treaty prohibited the removal of any land from 

the reservation without the written approval of three-fourths 

of the adult male Indians, 7.5 million acres in the Black 
89/ 

Hills were taken unilaterally by Congress in 1877.- Twelve 

years later, half of the remaining reservation was "restored 

to the public domain" with the concurrence of the adult mal~ 
90/ 

population and the rest was made into six separate reservations.-

.fil/ 430 u.s. 584 (1977). 

Lal Act of April 29, 1868, 15 Stat. 635. 

_..filY Act of February 28, 1877, 19 Stat. 254. 

___2ll Act of March 2, 1889, 25 Stat. 896. 
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As with the Lake Traverse Reservation, non-Indians asked 

that the Rosebud Reservation be opened to white sJttlers. In 
I 

1901, a negotiator was instructed by the Commissi9ner of Indian 

Affairs to meet with the Rosebud Indians concerniJg the 

cession of the eastern portion of their reservati1n: Later 

that year, three-fourths of the male Indian adult~ agreed to 

cede 416,000 acres of unallotted land in Gregory lounty to the 

United States. The agreement was never approved ,y Congress. 

Although three-fourths of the adult male Indians ~ailed.to 
I 

I 

consent to a similar agreement for the same parce~ of land 

in 1903, a majority did approve the agreement whoslfe only 
9.J./

change from the 1901 document was the manner of payment.
I 

As passed by Congress in 1904, the Act to approve the 1903 

proposal contained verbatim the cession language olf the 

1901 Agreement: I 
1 

I 

The said Indians belonging on the Rosebud reJervation ... 
do hereby cede, surrender, grant, and convey to the 
United States all their claim, right, title, and 
interest in and to all that part of the Rose~ud Indian 
Reservation now remaining unallott~d...withi ... Gregory 
County ....g/ 

91/ 430 U.S. at 590-91. 

~/ Act of April 23, 1904, 33 Stat. 254. 

https://ailed.to
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In 1906, pressure surfaceq again to open up more of 

the Rosebud Reservation. ·An agreement signed that year by 

a majority but not three-fourths of the adult male Indians 

provided for the cession to the United States of "all claim, 

right, title, and interest" in all of the Rosebud Reservation 

in Tripp and Lyman Counties except for that portion that 

has been or may be allotted to .Indians. Congress ratified 
93/ 

the agreement in 1907.-

Even though no agreement was negotiated with the Rosebud 

Sioux concerning the final diminishment of their reservation, 

Mellette County was opened up to white settlers. The bill 

removing Mellette from the reservatio~ was passed by Congress 
94/ ~ 

in 1910.- This last act used the same operative language 

as that in 1907 which directed the Secretary of the Interior 

to sell and dispose of land in Mellette County except for 

that allotted to Indians. In addition, the 1910 Act did 

allow Indians to exchange allotments they owned in Mellette 

County for land on the diminished reservation in Todd 

County. 

In bringing its suit against the ~tate of South Dakota 

in 1972, the Rosebud Sioux Tribe contended that the boundaries 

of the reservation established by the Act of 1889 had not 

been altered by the Acts of 1904, 1907 or 1910. The U.S. 

District Court denied the declaratory judgment sought by 

93 / Act of March 2, 1907, 3·1 Stat. 1230. 

~/ Act of May 30, 1910, 36 Stat. 448. 



the tribe because it found that since the three acts Gregory, 

Lyman, Tripp and Iiellette counties had been "treateb as 
0 

outside the Rosebud Sioux Reservation by the settlets,. their 

I 9~/
descendants, the State of South Dakota and the Federal courts."

I • 96/
The Eighth Circuit Court of Appeals affirmed that judgment 

T~~C! TJ. S. puprerne Court affirmed and ruled that the Jhree 
I 

Acts satisfy the requirement that "a congressional determi-

nation. to terminate (an Indian reservation) must be expressed 

on the face of the Act or be clear from the surrounding 
97/ 

circum~tances and legislative history."- I 

As in Decoteau, three members of the Court dissJnted 

including Mr. Justice Stewart who wrote the DeCoteaJ decision. 

In his dissent, Mr. Justice Marshall noted that the tribal 

constitution, ap9~ovcd in 1935, states thnt the jur·~~iction 

of the Rosebud Sioux extend to the boundaries estab ished 
9..8./

by the 18$9 Act. In addition, he noted that unt'l the 

95/ 375 F. Supp. 1065, 1084. 

~/ 521 F. 2d 87. 

98/ Art. I, consti,:ution of the Rosebud Sjoux, approved by 
the secretary of the Interior in 1935, App. 1396-139?°• 

.... 
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Rosebud decision it was clear that in interpreting statutes 

"legal ambiguities are resolved to the benefit of the 
'il/

Indians." In this case, he contended that it is far 

from certain that the three acts were intended to diminish 

the size of the Rosebud Reservation. If that was Congress's 

intent, the boundaries of many other reservations must be 

in doubt since 21 other statutes opening up surplus 

reservation land to settlers were passed during the 10 year 
_2_8" 

period beginning in 1904. 

~ 

..!}_JI Decoteau v. District County court, 420 u.s. at 447. 

--2_,fV National Indian Law Library, Allotment cession
Doc. No. 002279. Statutes, 
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2. T~tbal Criminal Jurisdiction over Non-Ind'ans 

Oliphant v. Suquamish Indian Tribe 
~/

In Oliphant, a question of Indian Law whi[h has 

been unclear for almost a hundred years was square[y pre­

sented; if a non-Indian commits a crime within the boundaries 

of the reservation, does the Indian tribe have jur'sdiction 
I 

over the non-Indian? A U.S. District Court and the Ninth 
1001 I 

Circuit Court of Appeals- answered the question affirmatively; 

however,. the U.S. Supreme Court in a 6-2 opinion hbld that 

Indian tribal courts do not have inherent criminal juris-

diction to try and punish non-Indians. 

The case arose on the Port Madison Reservation, of the 

Suquamish Tribe, an area of some 7276 acres, of whlch 37 

percent is in the trust status and the remainder ib held in 

fee simple title by non-Indians. The population o~ Port 

Madison is approximately 3000 non-Indians and 50 Ihdians. 
101/ 

Petitioner Oliphant, a non-Indian reservation resident,-

was arrested by tribal authorities during a tribal celebra­

tion and charged with assaulting a tribal officer nd 

resisting arrest. He was arraigned in Trihal Cour and 

released on his own recognizance. 

~/ 46 U.S.L.W. 4210 (March 6, 1978). 

10~ Oliphant v. Schlie, 544 F.2d 1007 ( Cir. 1 76), 
cert. granted sub nom. Oliphant v. Suquamish India[ Tribe, 
431 U.S. 964 (1977). 

l0y A companion case combined for review involved a non~Indian 
resident of Port Madison named Belgarde who was ar ested by 
the tribe after a high speed chase and collision ad charged 
with "recklessly endangering another person." 
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Oliphant applied for a writ of habeas corpus to the 

U.S. District Court, which denied the petition. The Ninth 

Circuit affirmed the denial. The Circuit Court using the 

classic formulation or analysis found that the tribe 

possessed the inherent power of criminal jurisdiction over 

non-Indians: 

The power to preserve order on the reservation ... 
is a sine qua non of the sovereignty that the 
Suquamish originally possessed... (at 1009) 

and that no trea-f;y or congressional statute had removed 

such powers. 

The U.S. Supreme Court disagreed with the Circuit 

Court's reasoning and result. The Supreme Court found that 
f 

both Congress and the Executive Branch had historically 

~ operated on the assumption that such jurisdiction did not 

exist, at least in part because tribes did not have justice 

systems similar to or recognizable by the United States: 

this assumption was given significant weight by the Court 

in interpreting the purpose and effect of jurisdictional 

provisions in the early treaties, the Point Elliot Treaty 

~ with the Suquarnish, and congressional jurisdiction legis­

lation. Utilizing its recently modified rule of Indian 
l.Q2I 

treaty and statutory construction -- that "treaty and 

statutory provisions which are not clear on their face may 

102 / DeCouteau v. District Cty. Ct., 420 U.S. 425, 
444 (1975) 
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'be clear from the surrounding circumstances and 1 gislative 

history'" the Court debermined that collectivelv the 

treaties! and statutes imply the absence of tribal j riminal 

' 
jurisdi9tion over non-Indians. 

The Court's second basis for reversal was its modifica­

tion of tribal dependency status as formulated by Chief 
103/ i-

Justice Marshall in Johnson v. M'Intosh,- Cherokbe Nation 
104/ 105/ I 

v. Georgia,- and Worcester v. Georgia.- The abt of 

entering into a political relationship with the unlted States 

limited the sovereignty retained by the tribes. The early 

. I 
cases had focused on the loss of external sovereignty. 

Oliphant recognizes a new element--tribes lose thels~v~reign 

right to govern non-Indians. To support this prop sition, 

dicta in a concurring opinion in Fletcher v. Peck, 10 U.S. 

(6 Cranch) 87, 147 (1810), a case concerning land [itle, 

is cited. The rationale for the Court's ruling is found in 

its aiscussion of the competing interests of the U ited 

States as protector of Indian rights and as protecJ or of 

the interests of non-Indians: 

l_Ql/ 21 U.S. (8 Wheat.) 543 (1823). 

l~/ 30 U.S. (5 Pet.) 1 (1831). 

l~/ 31 .U.S. (6 Pet.) 515 (1832). 

.•. 
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But from the formation of the Union and the adop­
tion of the Bill of Rights, the United States has 
manifested an equally great solicitude that its 
citizens be protected by the United States from 
unwarranted intrusions on their personal liberty.... 
By submitting to the overriding sovereignty of 
the United States, Indian tribes necessarily give 
up their power to try non-Indian citizens of the 
United States except in a manner acceptable to 
Congress. This principle would have been obvious 
a century ago when most Indian tribes were charac­
terized by a "want of fixed laws /and/ com.E_etent 
tribunals of justice." /Citation omitted./ It 
should be no less obvious today, even though 
present Indian tribal courts embody dramatic 
advances over their historical'antecedents. 

Mr. Justice Marshall joined by Chief Justice Burger 

dissented in a brief one-paragraph opinion which simply 

,.adopted the view of the Ninth Circuit Court of Appeals. 

The majority in Oliphant acknowledge "the prevalence 

of non-Indian crime on today's reservations which the 

tribes forcefully argue requires the ability to try non­

Indians. 11 The justice system contemplated by the Court 

and already existing on most reservations is that the United 

States and in some situations the states are responsible for 

law enforcement with respect to non-Indians. Tribal 

complaints and dissatisfaction with these systems was what 

led to Tribal Courts to assert jurisdicion over non-Indians. 

Since the tribal solution to this justice problem has been 

disallowed, a serious problem of law enforcement coµld 

exist. 
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3. Public Law 280 in South Dakota 

During the 83rd Congress in 1953, a statute commonly 
106; 1 

known as Public Law 280 was passed. Public Law 83-280 

divided states into three basic categories with spe1ific 

sections as to how they might assume jurisdiction oler 
I

Indian tribes within their borders. Under Section 2 and 4 

six states were directly ceded civil and criminal jhris-
1 107/ 

diction but for the exception of a few enumerated tribes. 
I 

Under section 6, eight states which specifically ha1 

• • 1 d' 1 ' • • • d' • Iconstitutiona isc aimers concerning Juris iction over 

Indian land including the State of South Dakota werl 

empowered t o assume civi• ·1 or crimina• • 1 or both • •Juris·al·ictions 

upon enactment of appropriate legislation after amebding 
1081 l 

of their constitutional disclaimers. Under sect1on 7, 

• h • • 1 d' 1 • f • • di. •states wit out constitutiona • isc aimers o Juris 1.ction 

over Indian land were permitted to assume civil or lriminal 

or both jurisdictions upon enactment of enabling stlte 

legislation. 

106/ 67 Stat. 588. 

107/ Alaska, (upon achieving statehood) California, Oregon,. 
Minnesota, Nebraska and Wisconsin. 

108/ The eight states covered under Section 6 are: Arizona, 
Montana, New Mexico, North Dakota, Oklahoma, South akota, Utah 
and Washington. Section 6 states in pertinent partj: 

... provided that the provisions of this Act sha~l not 
become effective with respect to such assumption of 
jurisdiction... until the people ... have appropriktely 
amended their state constitution or statutes .... 
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Congress did, however, retain specific areas of Federal 

jurisdiction. Areas specifically excluded from state control 

included alienating, taxing or probating trust property, 

and infringement upon hunting, fishing, and trapping rights. 

Interestingly, in no state was Tribal consent required by 

Congress before implementation of Public Law 280. In fact, 

several Tribes did object, but only a few did manage to get 

themselves excluded on the basis of "Tribal law enforcement 

systems that functioned in a reasonably satisfactory manner." 

Because South Dakota was one of the eight states included 

in Section 6 which contained,a disclaimer of jurisdiction 
lQ...9./

in its constitution, it was anticipated that it would 

have to amend its constitution before it could exercise 

jurisdiction over Indian reservations within its borders. 

On three occasions, the State of South Dakota attempted 

to assume jurisdiction. None was successful. In 1957, the 

State legislature assumed and accepted both criminal and 
110/ 

civil jurisdiction but with two provisos that were never met. 

lQ.2_/ Article 22 of the South Dakota State Constitution states: 

/T/he people inhabiting the State of South Dakota 
do agree and declare that we forever disclaim all 
right and title to ... all lands lying within said 
(State) owned or held by any Indian or Indian tribei 
and that until the title there to shall have been 
extinguished by the United States, the same shall 
remain subject to the disposition of the United 
Statesi and said Indian lands shall remain under 
the absolute jurisdiction and control of the 
Congres of the United States. 

l!Q_/ 1957 Session Laws, chap. 319 



- 86 -

I 

First, the county commissi9ners of any county cont1ining 

I 
Indian country had to approve the transfer. Second, the 

I
tribes affected would have to approve by referendu\ 

the State assumption of jurisdiction. In 1959, the South 

Dakota Supreme Cou:i::-t noted that the conditions implsed had 

l.l.11 Inot been accepted. 
I 

The South Dakota Legislature made its second atltempt 
. lW I . 

at assuming jurisdiction in 1961. Neither the various 

tribes nor the county comi11issioners had to approve the 

transfer of authority although the counties were permitted
I 

to negotiate with the Bureau of Indian Affairs regJrding 

reimbursement for higher administrative expenses. The 

assumption was only contingent on a proclamation f~om the 

Governor once he was satisfied that the United Sta~es would 

reimburse the Sta~e for increased costs of adminis~ration 

the State and the counties would encounter by the hange 

in jurisdiction. The proclamation was 

The third legislative attempt came in 1963 whe the 

assumption of jurisdiction was contingent only on the affirmative 
113/ 

vote of the people of South Dakota.- The votes cast during 

111/ In re High Pine's Petition, 99 N.W.2d 38. 

112/ 1961 Session Laws, chap. 464. 

113/ 1963 Session Laws, chap. 467. 
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the 1964 general election for assumption 
' 

were 58,289:
114/ 

those against were 201,389.- With the passage of the 
115/ 

Indian Civil Rights Act in 1968,- the Sta~e can only 

assume jurisdiction over Indian country with the permission 

of the Indian tribes, something that South Dakota has not 

done. 

White v. Califano 

It was because of the fact that South Dakota has been 

unable to assume jurisdiction over the civil and criminal 

actions of Indians on reservations that the U.S. District 

Court ruled in White that it was the duty of the Federal 

government and not the State of South Dakota to provide 

for the involuntary mental commitment of an Indian resident 
l.W 

of the Pine Ridge Reservation. The case is presently 

on appeal before the Eighth Circuit Court of Appeals which 

heard oral arguments in May 1978. 

One of the White plaintiffs, who is an indigent member 

of the Oglala Sioux Tribe, was determined in 1976 to be 

mentally ill by a psychiatric social worker of the Indian 

114/ 82 Stat. 78. 

i. 115/ Codified at 25 u.s.c. §§ 1321-1326. 

116/ 437 F.Supp. 543(1977). 
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. 
Health Service. When the Indian Health Service nequested 

that Fall River County provide for the immediate commitment 

of the plaintiff at the State Human Services Cen~er in 

Yankton, the county commissioners stated that th~ly had no 

jurisdiction over an Indian living on a reservat·on. 

In filing the law suit, the plaintiff conten ed that, 

since she is a citizen of South Dakota, Fall RivJr County 

is denying her equal protection by not committinJ her to 

the State facility. The court held, however, thJt the 

application of the involuntary commitment procesJ to an Indian 

living on a reservation would be a "severe intruJion into 
1111 I 

the tribe's vestigial sovereignty... " "which cannot be 
1J; 

118/ "' 
assumed as an inherent power of a state .... "- The court 

further held that in order for the State to act n a manner 

consistent with due process in making an involun ,ary 

commitment, the State would have to be involved 1•ln reser-
l_l_2/ 

vation affairs to a significant degree.· 

The court did· find, however, that the Federal government 

has a duty t o prov1.• d e f or the 1.nvo•• 1unaryt comm1.·tmlent of 

IIndians living on a reservation. This is true even though 

the Federal government decided in 1971 to become what the 

117/ 437 F.Supp. at 549. 

1_~8/ 437 F.Supp. at 550. 

119/ 437 F.Supp. at 550. 
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Court called the "residual" supplier of particular health 
• 120/ 

services such as inpatient mental health.- The court's 

opinion was that "there is no rational way to reconcile 

the Federal defendants' position with Congress's declaration 

of policy. We think that Congress (in enacting Public L. 

94-437 providing health care for Indians) has unambiguously 

declared that the Federal government has a legal responsibility 
121/ 

to provide health care to Indians."- In closing, the 

Court reiterated that only the Federal government and not 

the State has jurisdiction to provide such care because to 

hold otherwise would destroy the vestiges of tribal 
::;: ..,

sovereignty and obilerate the Federal responsibilities over 
122/ 

Indians and the limits imposed on the State.-

120/ 437 F.Supp. at 553. 

121/ 437 F.Supp. at 555. 

122/ 437 F.Supp. at 559. 
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4. Voting Rights 

Little Thunder v. State of South Dakota 

By statute, the State of South Dakota is div ded into 
123/ 

67 counties, three of which are unorganized.- The three 
124/ 

i'ir.e Shannon, Washabaugh and Todd Counties.- Tje first 

two are solely within the confines of the Pine Ridge Indian 

Reservation and the third comprises the diminishld Rosebud 
I 

Reservation. For purposes of county administration, each 

unorganized county is attached to an organized cbunty. 

Todd is attached to Tripp, Washabaugh is.attache! to Jackson 

and Shannon is attached to Fall River. 

Each organized county is composed of elected officials 

such as county Commissioners, Judges, clerk of curt, 
.J 

auditor, treasurer, coroner and attorney. The rlsidents 

of the unorganized county, however, have been no~ permitted, 

to vote for the organized county officials who allininistered 
251 

their affairs: They could only vote for hightay officials, 

school board members and all state and national office 

holders. 

123/ S.D.C.L. ~ 7-1-2 through 7-1-68(1967). 

124/ S.D.C.L. § 7-17-1(1967). 

125; S.D.C.L. § 12-23-2(1975). 
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As a result of the South Dakota law preventing them from 

voting for county officials, residents of the three unor­

ganized counties brought suit against the State. The plain­

tiffs contended that they were being denied equal protection 

because they were not able to vote in county elections. The 

U.S. District Court found that the State was justified in 

denying the right to vote to residents of unorganized counties. 
126/ 

In 1975, the Eight Circuit Court of Appeals reversed.-

Relying on a decision of the U.S. Supreme Court, Hill 

v. Stone, 421 U.S. 289(1975), the Court of Appeals held 

that there was no compelli~g state interest which could 

deny the plaintiffs' right to vote. Since their affairs 

are governed by the officals of the organized counties, 

the plaintiffs do possess a substantial interest in who 

is elected. As the Court of Appeals wrote: 

We think it obvious the requirement of residency 
in the organized county places a special quali­
fication on the right to vote which, in its 
application to residents of the attached unor­
ganized counties, fails to result from a sub­
stantial difference in their in~erests in the 
election of county officials~27/ 

126/ 518 F.2d 1253(1975). 

127/ 518 F.2d at 1256. 
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In addition, South Dakota law requires the electea officials 

to perform the same duties for residents of the uhorganized 

as they do for the organized county~.2..8./ The Courf added 

that the fact that plaintiffs are American Indianr who live 

on an Indian reservation makes no difference. Bolh ~nd~ans 

and non-Indians pay taxes, as set by the county cbrnrn.issioners,. 
1_2..9./ 

on deeded land and the county sheriff must app ~nt a 
llQ/ 

deputy to patrol in the unorganized county. 

Although residents of an unorganized county can 

petition to join with or become their own organized county, 

the Court held that "this eventuality does not vitiate 
13II 

their present interest in their present county glvernment."~ 

In addition, the Court noted that the possibilit/ of Indians 

living on trust lands being able to qualify unde, South 

Dakota law as an organized county is quite small./ The law 

requires that at least one half of the voters must be land 
1.3.2/ 

owners. 

128/ S.D.C.L. ~§ 7-17-3(1967) and 7-17-5(1974). 

_129/ S.D.C.L. s 10-12-10("1967). 

130/ S.D.C.L.:3~ 7-17-6(1967). 

131/ 518 F.2d at 1258. 

132/ S.D.C.L. s 7-4-2(1967). 



- 93 -

County of Tripp v. st5te of South Dakota 

As a result of the Little Thunder decision in 1975, 

the u. S. District Court ordered that Todd County res·idents 

be allowed to vote in the 1976 Tripp County elections. 

The Court ordered that Todd and Tripp County votes be 

kept separate, and that 'I'odd County residents be able 

to vote for commissioners in all three Tripp County 

districts. In 1976, one commissioner was elected from 

Tripp's third district by the combined vote of the 

residents in that district and in Todd County. Had only 

the votes of the residents in the Tripp County district N 

been counted, the opponent would have won. 

The County of Tripp and its county commissioners electe9 

prior to 1976 sued the State alleging that the attachment 

of Todd to Tripp County was illegal because the two counties 

were consolidated in violation of South Dakota law without 
133/ 

the consent of the residents.- The trial Court held 

in December 1976 that the attachment of Todd to Tripp for 

, governing purposes was constitutional and also ordered that 

the commissioner elected from both Tripp and Todd Counties 

be certified although the election process was unconstitutional. 

133/ 264 N.W.2d 213,215; see S.D. Const. Art. IX,~§ 1. 

134/ 264 N.W.2d at 216. 
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The case was appealed to the South Dakota Silipreme Court 

which affirmed the portion of the trial court j!dgment 
13s1 I 

finding the statute providing for the attachment of 

unorganized counties constitutional. ~he courtjheld that 

the attachment "might cause residents inconveni~nce, but 

the statutory scheme is still a valid exercise bf legislative 
11..§_1 I 

authority." The county commissioners also all..leged that 
I 
I .

Tripp County was inadequately compensated for the services 

that it was providing Todd County. The court fbund that 

Tripp County was providing the same services to Todd County 

that it provides to Tripp County and that by tute the 
r _I 

county had the power to tax Todd County for its services. 

In addition, Tripp had not been taxing Todd Co, ty residents 

at the maximum rate permitted by law. j 
After Little Thunder, the residents of Tod County could 

. t . . lh. 1 .vote f or a 11 three Tripp Coun y commis~ioners Ii e Tripp 

County voters could vote only for the commissioner from their 

own district. The Supreme Court held that the~e is no 

basis for such a scheme which allows Tripp res~dents to vote 

135/ S.D.C.L. § 7-17-1(1967). 

136/ 264 N.W.2d at 217. 

137/ 264 N.W.2d at 218 and S.D.C.L. § 7-17-11( 967). 
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for only one commissioner ~nd Todd residents three. 

According to the court, the simplest solution to the 
138/ 

problem would be to redistrict the counties.- The South 

Dakota legislature alleviated the Todd/Tripp conunissioner 

problem when it passed a law in 1977 calling for the 

redistricting of organized and unorganized conunission 
139/ 

districts based on their population.- As far as the 

seating of a commissioner elected in 1976, the State Supreme 

Court held that neither candidate could be certified and 

that the vacancy would be filled at the 1978 general 
140/ 

election.-

The court also found that the two counties had never 

been consolidated into one unit. Each county has its own 

};)udget and, books. According to the court, "they are still 

two separate units which are merely attached for adminis-
141/

trative purposes."-

l~/ 264 N.W.2d at 219. 

139/ S.D.C.L. !i 7-8-2.1(1977). 

l!Qf 264 N.W.2d at 221. 

141/ 264 F.2d at 220. 
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1\F ? EN DI X: 

REP ORT ON Tll E INVESTIGAT ION OF THE SOUTH DAKOTA STATE 

PENITENTIARY AT SIOUX FALLS 

I. Complaints Made to the U.S. Commission on Civil Rights 

Concerning the South Dakota State Penitentiary in March 1978. 

In the first week of March 1978, the Commission received 

calls from several sources indicating that there was a tense 

situation existing in the Sioux Falls Penitentiary. Callers 

included Indian activists, attorneys who had represented Indian 

defendants in criminal cases in South Dakota, and a human 

relations commission representative in Sioux Falls. 

The calls related back to an incident occurring in mid­

February 1978, during which an Indian inmate named "Bucky " 

Clark was stabbed, allegedly by a non-Indian inmate. The source 

of the reported tension was described not so much as the 

incident of the stabbing itself, but the allegation that the 

guards witnessed the stabbing incident, and permitted the 

non-Indian to retain his weapon for a two-day period, during 

which time he was able to threaten other Indian inmates with 

it. The alleged failure of prison officials to adequately 

respond to the situation added to the speculation that some 

form of violence could be expected within the institution. 

For example, it was also reported that during this time the 

warden was refusing admittance to the institution to attorneys 

and others who had assisted inmates connected with the 

American Indian Movement (AIM) or sympathetic to it. 
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In addition to the claims of impropriety involving the Clark 

case, widespread oppression.and harassment of Indian inmates 

was alleged through such means as beating, and long-term 

incarcerations in the prison's adjustment center, also known 

as "the hole." The allegations were gene1:ally that Indian 

inmates are harassed and discriminated against, and members 

of AIM are singled out for particularly .harsh treatment. 

The Commission on Civil Rights does not normally respond 

directly to such allegations, but instead refers such complaints 

to agencies having a more direct civil rights enforcement role 

which may be geared to handle specific cases. In this case, 

however, the Commission had been planning to conduct a study 

on Indian/non-Indian relations in the State of South Dakota 

for which field work was to begin in April 1978. Thus, some 
~ 

staff time was allocated to an investigation of the penitentiary 

in conjunction with the boarder study. 

A complete investigation of all allegations concerning 

this penal institution, however, was not done since the nature 

of many of the allegations, particularly with respect to 
' 

the treatment of individuals, would require the formality 

of a trial proceeding to determine. The time spent by 

staff at the prison, however, enabled us to isolate may alle­

gations of offical misconduct and to investigate 

some of them. The limited investigation 
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of the penitentiary involved listening to issues raised in
I . 

interviews with persons inside and outside the walls of the 

institution and was then focused on an attempt to uncover 

patterns or practices of discrimination which can be found.. 
in the maiI'- ,through records investigation. 

i 
I 

In the process, Commission staff spoke with inmates, 

attorneys representing inmates, former inmates, g~ards, prison
I 

officials, and concerned members of the communityjto obtain 

their views on Indian/non-Indian conflict at the tenitentiary. 

II. Prison Background. 

., 

The state penitentiary at Sioux Falls is a maximum ~ 

security facility built in the 1800s. It is desiJned to house 

a capacity of 440 inmates, but at the time Commislion staff 
I 

first interviewed Warden Herman S. Solem, April 11, 1978, he 

said that it was then holding 561 inmates. Other facilities 

associated with the penitentiary include the women's prison 

at Yankton, a minimum security cottage at~ached tl the facility 

Iand a minimum security prison farm. The Indian component of 

the prison population, according to the warden, vJries from 

rotighly 19 percent to 32 percent.. On April 11, Je warden 
I 

said that the prison population was 24 percent Indian, far 

greater than the Indian percentage population of Jhe State, 

which is approximately five percent·Indi~n. Alledations of 

discrimination against Indian inmates are not newlat this 

institution. The Native American Rights Fund (NAk) brought 
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a suit in Federal Court against the institution alleging 

discrimination against Indran inmates captioned Cro,;..e v. 

Erickson, Civ. No. 72-4101 (D.S.D., filed May 4, 1972). A 

settlement agreement was entered into by the parties in May 

1977. In it, the State agreed to take certain actions to 

satisfy the claims of the plaintiffs with respect to medical 

issues, religious and cultural rehabilitation programs, work 

release, employment, and accessible legal resource material. 

In addition, protest involving treatment of Indians and 

non-Indians in the prison's adjustment center was raised in 

the fall of 1977 and was investigated by the Board of Charities 

and Corrections (the State agency in charge of the prison). 

Initial complaints matle by inmates in the adjustment 

center had to do with such things as the failure of the 

heating system to provide adequate heat, problems with cold 

food, insects, etc. A claim was also made concerning the death 

of an inmate, Daniel J. Haggy, who was found in January 1977 

hanging in his cell. In taking testimony~ it was alleged by 

some lay observers who were permitted to watch the proceedings 

(Pliga Bordeaux and J.D. Thompson) that additional claims 

were made with respect to harassment of Indian inmates and 

brutality practiced on Indian inmates, but that the boara 

failed to follow up on these allegations. The lay observers 

also questioned the procedure of the board in placing the 
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inmates under oath before they testified, but pe,itting the 

guards to testify without b~ing sworn. Audio tapes of these 

proceedings are available. 

III. Allegations of Discrimination Against India~s.-/ 

This section provides· a summary of the allegations that 

have been made to Connnission staff concerning the Sioux Falls 

Penitentiary. It must be remembered that these are only 

allegations which have neither been proved nor diiproved. 

Evidence collected which bears on these allegatiorls is 

presented in subsequent sections of this document. 

A. Harassment 

1. Indian inmates 

The complaints about harassment of Indian ilates range 

from disparaging remarks made by guards to Indian prisoners, 

to the physical beating of Indian inmates. The include 

/ In May 1978 the National Minority Advisory Council on 
Criminal Justice of the Law Enforcement Assistanck Administration 
held a hearing in Sioux Falls, South Dakota on thk impact of 
crime and criminal justice on American Indians. Much of that 
hearing was devoted to testimony from citizens of~the community 
who raised as issues many of the allegations note in this 
section concerning the penitentiary. The South D kota Attorney 

1General and the Warden of the Penitentiary responeed to many 
of the allegations at the hearing. A transcript ~s available 
from the Law Enforcement Assistance Administration. 
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charges of blatant disrespect for Indian religious beliefs, 

sometimes demonstrated through callous handling of religious 

symbols such as medicine pouches or sacred pipes. Charges 

extend to racial differentiation in the application of the 

disciplinary process, and in the withholding of small privi­

leges to Indian inmates that are commonly granted to non-Indian 

inmates. The net effect of this allegedly differential 

treatment is to create a climate of racial tension between 

Indians and non-Indians with a potential for violence. 

2. Indian employees 

Indian employees, particularly guards, are in the diffi­

cult position of being identified with the authority in 

charge of the 9rison as well as being American Indians. Thus,, 

it is alleged that they encounter racial stereotyping . 
or outright prejudice from other employees of the institution. 

It is alleged that because they are Indian, their conduct 

will be less than professional and that they will be unreliable. 

It is also alleged that they are not supported by their 

superiors in cases where they are subjected to anti-Indian 

verbal abuse by other employees or by inmates. Finally, some 

Indian employees say that they have not been paid for some 

overtime hours they were required to work, although.white 

guards have been paid for working similar overtime duty, and 

that they have been terminated without just cause, and in 

derogation of affirmative action principles. 

The atmosphere generated by these conditions is alleged 

to make any job at the penitentiary a trying experience for 

minority group employees. 
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B. Discipline 

It is alleged that whites and Indians are not treated 
. 

similarly in the disciplinary process. Several so rces indi-
1

cated that prisoners known to be affiliated with AIM are cited 

for infractions of rules or alleged infractions of rules that 

other prisoners-may commit with impunity. For example, it is 

alleged that charges such.as loitering or disobeyitg a direct 

order from a guard are applied directly to Indiansl in situa­

tions where a white inmate committing such infract1ons would 

not be disciplined, and that for similar offenses ~hich result in 

discipline, whites and Indians receive dissimilar kentences to 
I 

the adjustment center. It is also contended that keferences 

to AIM affiliations are made at disciplinary hearihgs and the 

severtty of any punishment is increased by fact of AIM affilia­

tion, and that certain Indian inmates are kept in fhe adjust­

ment center for long periods of time before their charges are 

even brought before a disciplinary board for a hea ing. 

C. Differentiation for AIM members 

It is alleged that persons who are known to bl affilated 

with Aim are pointed out to the custodial staff an~ marked for 

different treatment during their stay at the institution. The 

harassment includes such things as verbal abuse, d~nial of 

simple privileges generally accorded other inmateJ, formal 

citations for minor rules infractions, provocatioJ to conduct 

which will result in disciplinary action, greater discipline 

for these inmates than non-AIM members for simila, rules 
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infractions, and in some cases physical abuse. It is also 

alleged that AIM members will suffer adverse impact at J?-arole 
J 

hearings due to that membership. 

Out-of-state attorneys seeking to represent AIM member 

clients have had difficulty gaining access to the institution. 

One in particular, a licensed attorney fEom Colorado, has been 

completely barred from the institution. The institution claims 

he has broken several of its rules and gives that as the basis 

for his being refused admittance. Others claim it is be.cause 

of his dedication in providing fair representation for Indian 

inmates in the institution. On another occasion an attorney 

from California had to obtain a court order to be admitted. 

Other persons who have provided assistance to AIM members and 
..,j,..._ 

other Indian inmates have been barred from the prison or have 

had visiting privileges curtailed. 

There is much disagreement over the extent of or reasons 

for curtailment of visiting privileges, but the policy of 

visitation restrictions is seen as being applied on a discre­

tionary basis against those who wish to call attention to the 

allegedly discriminatory conditions existing at the institution. 

D. Parole 

It is alleged that statistics will show that Indians are 

rarely paroled, and that they "discharge" their time (serve 

entire sentences minus good time) much more than non-Indians. 

It is alleged that Indians cannot get paroled to reserva­

tion areas and that of the few Indians who make parole none 

are released to the areas where there are family ties and 
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other opportunities are the greatest, i.e. to their homes on 

the reservations of the State. This allegation is made des­

pite pacts between the institution and the Sisseton, Yankton, 

and Standing Rock Tribes, which provide for parole to the 

reservation of Indian inmates from those reservatipns. 
I 

E. Work release I 

It is alleged that Indians cannot obtain rork release. 

Even where they are classified as being eligible fbr work 
! 
I 

release they are unable to obtain placement which keans that the 

wor~ release classification becomes meaningless, ahd that 

Indian prisoners do not participate in this progra~. 
I 

It is alleged that the failure to obtain work release 

adversely impacts on parole opportunities for Indians since a 

good work release record can form a substantial part of the 
I 

basis for a decision to parole an inmate. 

F. Prison industries 

It is alleged that there is disparate repres,ntation of 

Indians in prison industries. Claims are that Indians consti­
/ 

tute 25 to 30 percent of the'prison population, bJt only 

about two percent of those who are involved in prJson industries. 

For those Indians who do obtain jobs within Jhe prison, 

it is alleged that Indians, with very limited excJptions, can­

not obtain the better paying, more useful prison Jndustry jobs. 

Instead, they will be found in such areas as licJnse plates 

manufacture or the laundry. 

G. Miscellaneous 

It is alleged that some of the worst discrimination against 

Indians occurs in the criminal justice systembeflre they get 



1 

- 105 -

to prison. It is alleged that Indians are convicted as felons 

for such acts as stealing a pack of cigarettes. 

Much of an inmate's life in prison is controlled by 

decisions made by a classifications board. It is alleged that 

there is not a single Indian in a position to even sit on 

the revolving membership classification board, and that this 

failure to be represented constitutes a significant denial of 

opportunity for Indian inmates. 

IV. Statistical Records 

Penitentiary officials have been cooperative in 

supplying the Commission with requested data. Warden Herman 

Solem assigned his administrative assistant, Walter Leapley, 

~o produce records requested. Records supplied have been 

placed into Commission files, and some of them have been 

summarized. A list of the documents provided as of April 26, 

1978, is appended to this report. 

A. Population analysis 

Population data was provided from June 1977, the close of 

the last fiscal year, up to February 1978. According to the 

records, at the end of the fiscal year 1977, there were a 
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Indians. For example, as of February 28, 1978, 61 percent of 

whites at the penitentiary were first-time offenders while 

49 percent of Indian inmat~s were in that category. This 

difference is likely to be reflected in other statistics, 

for example, parole and work release eligibility are tied to 

the number of felony convictions an inmate has had. 

B. Parole 

Parole from the institution is not controlled by the 

administration of the South Dakota Penitentiary, but is under 

the jurisdiction of the Board of Pardons and Parole of the 

State of South Dakota. That board is composed of three members 

plus an executive director. The current executive director is 

Arthur L. Canary, who has been in that position for 23 years., 

A major complaint made by Indian inmates is that the 

parole system discriminates against Indians. In order to better 

understand the data supplied on this a brief explanation 

about the parole process is necessary. 

Parole eligibility is largely controlled by statute. 

Chapter 23-60 of the South Dakota Code establishes varying 

parole eligibility depending on the age of the offender and 

the number of felony convictions that offender has accumulated. 

The eligibility time is computed as a fixed percentage of the 

sentence, or in the case of an indeterminate sentence a fixed 

percentage of the earliest possible release date less a stan­

dardized calculation for good behavior time. Thus, it is 

possible to establish an inmate's first parole date when he 

arrives at the institution. When an inmate comes before the 
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parole board it has three options. It may either parole the 

inmate, deny parole, or continue the hearing for ny period 

of time not to exceed seven months. Every eighth month the 

inmate is automatically entitled to a new parole Hearing. 

Statistics were supplied to the Commission dJting back 

to January 1977, broken down into three racial caJegories, white, 

Indian, and other. For each month, the number of leach race 

of inmates appearing before the parole board is listed, and 

of those who appeared the number actually paroled is also 

given. Percentages of the number paroled in each racial group 

compared to the number who appeared is also calcu ated. The 

chart is continued on a monthly basis to March 1978. Statis­

tical totals for the period January 1977 through March 

1978, indicate that a total of 37 percent of inmaJes generally 
I 

appearin~ before the parole board are paroled. OI the Indians 

0 

:::o:::e::::eb:: ::et::i::r::a:::r:p;~a::;e::f:J:ethe parole 
board 39 percent were paroled. Of the 283 parole granted 

during that period of time, 65, or granted to 

Indian inmates. Of the total number of 764 appea 

by inmates before the parole board during this s 

period, 198 or 26 percent of the appearances were • 

These figures are comparable to the prison popula ion by race. 

The parole summary by race prepared by Mr. Leapley was 

apparently derived from the files of the Parole Board. Those 

records show the names of inmates appearing before the Parole 
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Board each month and the disposition in each case. Indians 

are identified with an "I," and for purposes of this study, 

that designation was accepxed without further verification. 

With respect to the claim that Indians cannot be paroled 

to reservation areas, Mr. Canary stated that there are some 

difficulties arising in this area due to the possibility that 

tribes may assert their jurisdiction to prevent a parole 

violator from being returned to the penitentiary. He added, 

however, that the warden had made arrangements with some of 

the tribes to allow parole to reservation areas, and that where 

such agreements existed they were being utilized. There were 

no readily available statistics on the number of Indians 

paroled to reservations. 

c. Work release 

Statistics were presented on the relative numbers an~ 
' 

percentages of Indians and other inmates on work release on 

an annual basis dating back to 1968. For each year the 

percentage of Indians on work release was calculated. The 

' total number of inmates who have participated in the work 

release program is 471. Of these, 108, or a total of 22.9 

percent are Indians. The lowest percentage for any year during 

this ten-year period is 6 percent, and the highest is 46 

percent Indians. In the last five years the percentage has 

been relatively constant, varying from a low of 19.8 percent 

in 1977 to 23.3 percent in 1974. 

The work release program is administered by Mr. R.E. 

McConahie. According to Mr. McConahie, an inmate interested 

in work release must first be awarded trusty status by the 
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classification board. This status will allow the inmate to 
I 

leave the institution for specified purposes, ar 
1 

d return to 

the penitentiary or some dther holding facility over night. 

There are other eligibility criteria a-s well. First offenders 
I 

can be granted work release within six months or their first 

parole eligibility date. A multiple offender mhst have either 

had a parole hearing and been granted a continulnce (usually 

I a sign that the parole board expects to grant parole at the 
I 

next hearing) or be within six months of his release date. 

An inmate• wh o meets t ese e 1·1g1 1 1 y "t • I b •h "b"l't cri eria may su mit an 

application for work release which will be revibwed by a six­

person connnittee. The connnittee includes the d~puty warden, 

assitant deputy warden, the programs administra,~or, the 

executive director of the parole board, Mr. McConahie, and 

his assistant. None are Indian. 

An application may be approved by this group or denied. 

If denied, no reasons are give. The granting of a work 

release application does not end the process, b t placement 

must be found for an approved work rel-ease inmate. 

According .to Mr . .McConahie, most work release is in the 

Sioux Falls area, although it is possible, and frequently 

the case that inmates are placed on work release elsewhere 

in the State. Since work release is designed ls a measure 

to be utilized just prior to parole or release of an 

inmate, the istitution finds it advisable to release going 

. I .
after they have served t heir sentence. Mr. McGonahie noted 

that arrangements had been made with the SisseJon, Yankton, 
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and Standing Rock tribes within the last two years to place 

work release inmates on reservations where possible. He did 

admit that this accounted.for very few inmate releases 

(perhaps 10). He said that a great source of work release 

jobs is through the National Alliance of Businessmen, and 

these are generally in the Sioux Falls area. He said that 

work release arrangements with other tribes have not been 

made yet, but might be. Such arrangements are totally within 

the discretion of the warden, and the major considerations is 

the possibility of having an inmate returned if the inmate 

does not perform successfully in the work release program. 

The institution does not want to go through the trouble_pt a 

court proceeding in order to retrieve an inmate from a tri-:gal 

authority reluctant to give him up. He said that so far ,~ 

there had been no such problems under the work release agree­

ments made by the warden with the three above-mentioned tribes. 

Work .release opportunities not only are provided through 

the institution, but if fil1; inmate can provide an opening into 

which he can be placed, the institution will use that place­

ment if there are no other complications, such as a job 

setting inconsistent with the conviction of the inmate. 

In addition, however, Mr. McConahie readily admitted that 

if an employer does not want a cer±ain type of inmate, the 

institution will provide that type of inmate for work release. 

This may include a request from an employer that a man 

convicted of a violent crime not be provided to him as a 

candidate for work release. It may also include racial 

restrictions. Mr. McConahie's view is that since the 
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institution is begging for these positions in the first place 

it is hardly in a position to tell an employer who doesn't 

want Indians that an Indian, must be taken or a black, or 
I . 

my other inmate the employer may not want. Mr. McConahie 

I
said that kind of racial discrimination does occur, but 

it is very infrequent, especially compared to disl rimination 

based on the type of offense committed. 
1 

I 

Mr. McConahie keeps hand-written work releasJ records 
I 

in his office. He has a journal of work release data which 

in chronological order names the inmates placed od work 

release since 1968, identifies the race of that idmate, and 
I 

indicates how that work release ended, either thr9ugh parole, 

discharge, or removal from the program for violat.i!ons of work 
! 

release rules. Indian work release participants dre desig-

nated with the letter "I." Again, no verificatiod was done 

to determine whether those names marked "I" for Ijdian
! 

actually were Indian,' but according to Mr. McConaJie that 
I 

designation is taken directly from papers filled dut when the 

inmate is initially admitted to the institution. Other files 

kept by Mr. McConahie show the names of inmates wHo have had 

their applications granted, including where they 1ere employed, 

and their gross and net earnings while on work reliease. 

There is also a sep~rate file of applications turned down, 

but with no reasons given. Records on the geograprical 

locations of work release placement are not kept b~ him, but 

could be developed. He indicated that work releasb was 

limited to the State of South Dakota. The work re[ease program 

also includes study release to a school, and if thct type of 
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release is. granted it would be indicated in the· card file. 

Mr. McConahie indicated that all wages paid are supposed 

to be at the going rate for·whatever job the inmate is per­

forming on work release, and that all jobs must be full-time 

because an inmate on work release is required to pay his 

own way, i.e., the institution will not provide money for 

clothes, tools, or room and board. An inmate living at the 

penitentiary while on work release, for example, must pay 

$3.50 per day for room and board. 

D. Discipline 

The disciplinary officer for the penitentiary is Captain 

Benjamin Dearduff. He is in charge of the process through 

which inmates charged with violations of institutional 
/~';' ,,, 

rules are afforded hearings and prescribed punishment. The 
.. .. "" 

hearings are before a disciplinary board consisting of 

Captain Dearduff, a member of the "treatment" staff,, and a 

member of the corrections staff who is a least a lieutenant 

in rank. There is no Indian on staff in a position to 

serve on the disciplinary board. 

The most severe punishment is through incarceration in 

the adjustment center (the "hole") which consists of three 

levels of individual cells segregated from the gene·ral inmate 

population. The three levels are physically similar, but 

with each goes a different group of privileges. "Isolation" 

is the lowest level physically, and it affords those con­

fined to it only the barest necessities of life. The other 

levels are called "third grade" and finally "top lock." 
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Sentences for "major" violations typically involve five 

days in isolation, 15 days in third grade, and an indefinite 

period in top lock. 

The disciplinary board is supposed to review records 

of those in top lock every 15 days to determine when inmates 

should be returned to the general population. As of 

January 1978, prison policy is that no inmate will serve more 

than 90 days in the hole on any one charge. Prior to this 

time, sentences to the hole could be and often were for 

longer periods of time. 

Although segregation is the most often used punishment 

for major rules infractions, reprimands, recreation loss, 

pay loss, and loss of trusty status are other possibilities. 

In fiscal year 1977, there were 258 findings of major rules 

infractions with 202 of those resulting in segretation. 

Minor infractions are much more frequent. There were 1386 

such violations reported by the penitentiary in FY 1977 with 

1234 resulting in either a reprimand or a loss of recreation 

privileges. Major and minor rules violations are listed 

in prison regulations, but Captain Dearduff explained that 

he decides whether an alleged infraction is to be treated 

as major or minor. Factors upon which the determination are 

made vary, but include such elements as how long the inmate 

has been in the institution, the severity of the conduct 

alleged, and the inmate's past record. 
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Disciplinary records do not include any indication of 

race. At the request of Commission staff, however, the 

institution prepared a summary of inmates in the adjustment 

center from March 1, 1977 to April 18, 1978, broken down by 

race. In that period there were 336 separate incarcerations 

involving 136 inmates. Indians were 38 percent of the 

136 people and accounted for 41 percent of the number of 

incarcerations over that period of time. Unfortunately, 

the statistic does not include information on the comparative 

lengths of time served by Indians and whites for similar 

rules infractions, but, with assistance from prison staff, 

such a statistic could be derived. 

Disciplinary proceedings are tape recorded and the ta~~s J 

are filed by inmate name. Commission staff listened to 

two disciplinary proceedings involving one inmate known to 
-; 

be associated with the American Indian Movement who had 

been involved in many disciplinary proceedings. Hearings 

held in December 1976 and February 1978 for this inmate 

demonstrated use of a procedure having some similarity to 

a court of law with evidentiary rules greatly relaxed. 

The inmate was offered a right to an attorney at his own 

expense which was not utilized at the 1976 proceedinq, 

and which was withdrawn at the 1978 proceeding after the inmate's 

attorney, through another member of the bar, requested a 

third continuance of the case. In the second case, a prison 

counselor was substituted to represent the inmate. The 

officer making the accusation in each instance was required 

L 
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to testify and was subjected to cross-examination.. Captain .. 
Dearduff assumed the roles of prosecutor and chief judge 

rJ 

at the hearing. At one point in the second hearing, he 

raised his voice at the inmate expressing obvious irritation 

at the infractions the inmate was alleged to have committed. 

This include a lecture to the Indian inmate on the meaning 

of the Indian way of life and what being a "good Indian" 

should mean in the context of the institution. The tone 

of this lecture could be compared to that of an irate parent 

scolding a child. 

Punishment in the second case consisted of the usual 
r 

5-day isolation, 15 day third grade, indefinite top lock 

sentence. The sentence for the 1976 infraction was 5 days 

isolation and 15 days in third grade, but was made to run 

concurrently with a previous 5-day isolation sentence that 

had not yet been served. In addition, the inmate's record 

indicates that even part of this sentence was suspended on 

the condition that there be no further infractions for 13 

days. 
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• 
General conclusions are not warranted on the basis of this 

one example. It is possible to say, however, that with 

respect to this particular inmate the second hearing, including 

the lecture from a white offic~r on the meaning of being Indian 

was demeaning on a cultural basis. AIM affiliation was 

not directly mentioned in either hearing, but Captain Dearduff 

volunteered the view, similar to that expressed by the warden, 

that AIM is seen as a threat to the institution because it 

organizes Indians within the walls of the penitentiary, 

and because it keeps the institution under pressure from 
n1 

the outside. These statements tend to lend credence to the 

view that Indians who are known to be AIM members are subject 

to particularly close scrutiny by prison authorities. The 

extent to which discriminatory treatment results in the 

disciplinary process from this anti-AIM view would, however, 

require a more thorough study to determine. 
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E. Employment 

The interview with Warden Solem on April 11, 1978, 

revealed that the prison ~taff consists of approximately ,J • 

200 persons, 90 of whom are correctional officers. Mr. Leapley 

prepared a chart showing the names of Indian employees at the 

institution occupying full-time positions for the period 1973 

through May 1978. According to the chart, a total of 27 

minority and female employees have been hired since 1973. 

Of these, 14 have been Indian, and of the 14 Indian employees, 

four were on staff when the chart was prepared. The 14 Indians 

held positions as follows: 2 counselors, 10 correctional officers, 

1 maintenance person, and 1 clerk typist. One of the correc­

tional officers who had been employed for four years, the 

longest continuous period for any Indian 1 recently quit. 

The prepared record shows that the next longest period of em­

ployment for an Indian is a counselor who lasted two years. 

Besides these two, only two other Indian employees have stayed 

for a year or more. 

The affirmative action plan for the penitentiary has 

been supplied to Commission staff. It states a-s a policy 

that the penitentiary is an equal opportunity employer, but it 

says very little about plans to increase minority representation . 

among prison staff. For example, there are no goals or 

timetables for minoirty hiring expressed in the document. 

Recruitment of minorities is supposed to be accomplished 

through "listing of job openings with the S.outh Dakota 

Employment A'gency" and through "letters ... to organizations 
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• 

t 

such as the United Sioux Tribes to encourage ... potential em­

ployees /_-to apply_7." Dean Hinders, programs adminstrator 

for the penitentiary,said that institutional representatives 

have spoken with representatives of the Unties Sioux Tribes, 

the Dakotah Yapaha Club, and the American Indian Services 

Organization to encourage Indian recruitment. Representatives 

of the latter two organizations claim that the recruitment 

effort could not be sincere since they have never received 

notifications of job openings at the penitentiary. A repre­

sentative of United Sioux Tribes, which has supplied CETA 

slots to the institution,remarked that the penitentiary has 

failed to place these employees on the State payroll when their 
,,~~ 

CETA funding period expired despite the fact that permanent 

jobs were available. 

The rapid turnover among minority employees at the 

penitentiary is attributed by the warden to their inability 

to "take the heat." Program Administrator Hinders indicated 

that the "heat" for Indian employees comes from Indian inmates 

who seek special treatment from them which they cannot honor 

under institutional rules, and cannot tu·rn down without severe 

criticism form the inmates. A guard who was terminated indicated 

in affidavits that the pressure came from other correctional 

officers who harassed him because he was Indian. The futility 

of his attempts to get the prison adminstration to stop this 

harassment forms part of the basis for a discrimination com­

plaint he has filed. This is one of three.discrimination 

complaints currently on file with the Sioux Falls Human 

Relations Commission. The others have been brought by a black 

4 
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and a woman. Together they indicate that there is at least 

a perception of institutional discrimination which should be 

addressed. 

F. Other Areas 

Other inmate data which was not further checked includes 

the number and percentage of Native American inmates participating 

in academic programs as of March 27, 1978 (of the 107 participants, 

44 are listed as Native Americans for a percentage of 41 percent); 

inmates assigned to· work in prison industries from the period 

of February 25, to March 24, 1978 (this record indicates that 

84 of the 331 inmates assigned to prison industries, or 

25 percent, are Indian, but no breakdown .of jobs they hold 

is provided); percentages of medical appointments for Native 

Americans are shown broken down by cbctor, eye doctor, dental. 

No further check was done on these statistics. 

Preliminary Conclusions 

Employment 

Employment of minority individuals is key to making 

inroads into perceptions of institutional discrimination. 
' 

Employment of minority individuals makes possible minority 

representation on such bcxiies as the classification board 

and the disciplinary board. It would also result in a staff 

with more cutural understanding of minority inmates that in 

turn could greatly lessen racial tension within the inmate 

popu~ation. Evidence indicates that the penitentiary has not 

made a serious attempt to hire or maintain minority staff 

members. The small number of minority individuals hired; the 

a 

f 

• 
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rapid turnover; the fact that no Indian custodial officer has 

ever reached the rank of sergeant; the nun-receipt of job.. 
.,; 

• 

opening announcements by Indian organizations; the failure to 

turn CETA employees int'o full-time State employees; and the 

alleged failure to protect minority employees from harassment 

by other employees all point to this conclusion. 

If the institution is to eradicate the impressions, widely 

held by inmates, that it does not treat Indians fairly it will 

have to assume an affirmative policy toward hiring and keeping 

minority employees. 

Discipline 

Though complaints are legion, insufficient examination of 
,·f~t

the disciplinary process prevents reaching any conclusion ·as 
'"l~\ 

to whether it operates in a racially discriminatory manner: 

Complaints of harassment and the disproportionately high' 

numbers of Indian adjustment center incarcerations provide a 
) 

basis for concluding that this process should be subjected to 

further independent examination. 

Work Release 

The statistics supplied by the penitentiary say that 

Indian inmates do obtain a fair share of work release place­

ments. The practice of acceding to employer conditions re­

quiring racially discriminatory placements should be abandoned 

as obviously illegal, and because it is a State sanctioning of 

a congressionally outlawed employment practice which may justify 

employment discrimination in the civilian job market in the 

mind of an employer participant. 
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Visitation 

Although Commission staff has been offered complete access '!. 

to the penitentiary, the same cannot be said for other 

individuals in the community. Although the warden has opened 

prison doors for tribal feast days and ceremonies, some 

Indian spiritual leaders, and others, it appears that many 

who have dared to criticize prison policy have been cut from 

visiting rolls or have had privileges curtailed. Preventing 

the local community from critically reviewing the institution 

exacerbates fears that violations of inmates rights are occurring. 

In this community, in which many such fears have been expressed 

to Commission staff,such outside input should be encouraged 

so that the institution can prove that it does not discriminate 

if that is, in fact, the case.· Limiting attorney access to 

the penitentiary to members of the South Dakota bar or making 

access more difficult for out of state attorneys is at best 

a poor policy, and in some cases could constitute a denial of 

a right to effective legal representation. 



I 
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ATTACHMENT 
..
• RECORDS SUPPLIED TO THE COMMISSION ON CIVIL RIGH'l'S 

APRIL 25, 1978 

Monthly Analysis of Population 

Deputy's Report 

Work Release Statistics 

Chronology of Native American Programming 

Adjustment Center - Roster 

";N....:r, Institution Guide to Living,. f,"1 

# .... ~.:.~ 

Disciplinary Board Forms .. 

Trusty Statistics 

"'· Staff Training Curriculum 

I : .. ,. National Alliance of Business Awareness 

Humanities Program 

Institutional Work and Educational Program Data 

Medical, Dental and Optometrist Statistics 

......· Parole Statistics 
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