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The National Institute of Educati on prepared these summaries of recent 
major cour t decisions related to school desegregation in an effort to be of 
assistance to nonlawyers. Since developments in school desegregation law 
impact on our entire society, and most par t icularly on t eacher s, administrators, 
student s, and ci t izens concerned with our schools, many people have suggest ed 
the need for a guide to t he law. 

The introduction explains how our judicial system works and provides a 
brief overview of school desegregation law since 1954. Part I explains recent 
decisions by the U.S. Supreme Court that set standards for desegregation cases 
in al I Federal courts. Part II summarizes noteworthy Federal cases in whi ch the 
U.S. Supreme Court did not make significant rulings during the 1976-77 term. 
Part Ill discusses some important cases that have arisen recently in the 
California State court system. In the interest of brevity, the law in other 
actively desegregating States, such as New York, New Jersey, Massachusetts, 
Pennsylvania, and Illinois, is not included because it seemed t o be of less 
current interest to nonlawyers beyond the borders of the involved state. 

This booklet was written by Mary von Euler, an attorney on the Desegre­
gation Studies Team, and David L. Parham, a practicing attorney in C leveland 
who has prepared analyses of school desegregation cases for the Study Group on 
Racial Isolation in the Public Schools and its member organizat ions from the 
Greater Cleveland area. The views expressed are those of the authors only and 
are not statements of policy of the Federal Government or the Nationa l 
Institute of Education. Inquiries and comments are welcomed and may be 
addressed by telephone or in writing to Mary von Euler, Desegregation Studies 
Team, National Institute of Education, 1200 19th Street N.W., Washington, D.C. 
20208, or (202) 254-6271. 
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INTRODUCTION 

In 1954 t he U.S. Supreme Court declared that segregated schools were 
inherently unequal . Brown v. Board of Education (347 U.S. 483, Brown I) 1 held 
t hat a State may not separate black and white children without violating the 
equal protection clause of t he 14th amendment ,2 which states: 

1 I 
lll 

. , 
I • 

I I 
nor shall any State. . .deny to any person within its jurisdiction the 
equal protection of the laws.-, 
Once a cour t decides a right has been vi olated, it attempts to find a 

remedy to make the injured party " whole." Since 1954, the Federal courts have 
grappled with complex issues as to how t he rights of minority children can be 
vindicated, how the inj ured children can in effect be "made whole" (that is, 
restored to the posit ion they would have occupied in the absence of 
discrimination), and how inj ury to future students can be prevented. 

There is a difficulty inherent in relying on courts for this kind of answers. 
Courts r ule only on part icul ar cases that are before them--not on hypothetical 
future controversi es. Thus courts are not as free as legislatures to lay out pros­
pect ive genera l rules. Yet minority groups-people lacking political power-­
frequent ly have on l y t he courts on wh ich to rely. The Bill of Rights and the 
14th amendment place l imits on what the Government--even a democratically 
elected one--may do. The courts, as interpreters of the Constitution, are 
especially needed to protect t he rights of unpopular individuals and minority 
groups from the power of the maj ority. As a resul t, judicial decisions are 
sometimes unpopular wit h the majority of the voters. 

The most important safeguard against arbitrary court decisions is the 
appeal process. The Federal court system is divided int o three levels, the 
United States district courts, t he c ircui t courts of appeals, and t he Supr eme 
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1For an explanation of how court decisions ar e ci t ed, see t he Appendix. 

... 

2The same principle was applied t o t he Federal Governme~t i_n Bolling ~­
Sharpe, 347 U.S. 497 ( 1954), which held that racial segregation in the public 
schools of the Distr ict of Columbia v iolated t he due process clause of the 
fif t h amendment . 

'. ••II ,,_ .. I• 

• J L 
. ".• ( I I ., -~ 

" 

1r • 

11'.. , 
, 

.. 

I• 

'f I 

...,__.., -

~ 

' .. 1," _.....__. ..__ -._:_ 
I< 
• oM 



Court. (Each State has its own separate court system~ These usually have two 
or three levels with functions similar to those that wi II be descr ibed here f or 
the Federal system. Cases brought in State court can rely on St ate and Feder al 
law, and the State, as wel I as the Federal, constitution.) 

The judge in the distric t court decides the facts in school desegregat ion 
cases. This is because school desegregation cases are considered "in equity" 
rather than "at law," and as such-- for reasons of history, not logic--do not use 
juries.4 The judge of the district court deciding a case in equity--like the jury 
in a case at law--decides the facts, such as "who did what to whom." Only these 
fact-finders hear the trial testimony and decide which witnesses are credible. 

Each decision of the district court usually ends with a memorandum of the 
Findings of Facts and Conclusions of Law, which lays out which facts the court 
found relevant and persuasive. The factual determinations of a district court 
are final and cannot be reversed unless the court of appeals finds them to be 
"clearly erroneous." In other words, the court of appeals is not supposed to 
reweigh the factual record or to second-guess the district court as to the facts. 
The court of appeals can reverse, however, if it finds that the district court 
judge misinterpreted the law in any way that might affect the outcome. In so 
doing, the court of appeals is absolutely bound by pertinent decisions of the U.S. 
Supreme Court. On all questions not specifically covered by a Supreme Court 
decision, the court of appeals must use its judgment to interpret the 
Constitution within the guidelines of analogous Supreme Court decisions. On 

3This booklet is perhaps arbitrarily selective and concentrates on Federal law. 
Only a few recent State court decisions in California will be covered. Some 
interesting earlier decisions that will not be discussed here, for example 
upheld State desegregation activity and determined that there was no vested 
right to attend a "neighborhood school." See, School Committee of Boston v. 
Board of Education, 352 Mass. 693, 227 N.E.2d 729 ( 1967); Citizens Against 
Mandatory Bussing v. Palmason, 495 P.2d 657 (Wash. 1972); Balsbaugh v. 
Rowland, 290 A.2d 85 (Pa. 1972); Tometz v. Bd. of Ed. of Waukegan City, 237 
N.E.2d (Ill. 1968); Pennsylvania Human Relations Commission v. Chester 
School Dist., 233 A.2d 290 (Pa. 1967); Booker v. Bd. of Ed. of Plainfield, 212 
A.2d I (N.J. 1965); Addabbo v. Donovan, 209 N.E.2d 112 (N.Y. 1965), cert. 
denied, 382 U .S. 905 ( 1965). -

4The only remedy available in a civil action "at-law" was money damages. 
Courts of equity were established for cases in which money would not provide 
an adequate remedy for the wrong. For example, it might be necessary to 
make a defendant stop what he was doing, and thus prevent future injury, 
which would require an injunction to prevent continuation of the wrongful 
act. Thus in school desegregation cases, the children and their parents do not 
seek money damages; they seek a compl ex order to make the school 
author ities operate a nondiscriminatory school system. 

2 
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quest ions on wh ich the Supreme Court has not ruled, the cour t of appeals' word 
is t he law w it hin it s own c ir cui t ; the distr ict courts in t hat circuit must fo ll ow 
it. (When t he ci r cu it courts di ffer on an issue, i t is up to t he Suprem e Court t o 
resolve t he confI ic t .) 

The Supr eme Court's authori t y derives from the Consti t ut ion. The power 
to declare a law unconst itutional was established under Chief Just ice John 
Marshall in 1803. (Marbury v. Madison, I Cranch 137, 2 L. Ed. 60). Supreme 
Court decisions achieve legitimacy by their articulation of fundamental 
principles of our Constitution and of our society, and by their reliance upon 
precedent, reason, and logic. 

In Brown I the Court decided tha t segregation was unconstitutional but 
post poned for reargument issues related to how the Court might remedy illegal 
segregation. Should the Court order desegregation "forthwith" or "gradual(ly)?" 
Should the Supreme Court itself formulate detailed decrees? On which issues? 
Should it use a Special Master or remand to the district court to frame 
remedies? With what directions? Some of these complex questions are not yet 
answered fully, as impediments to effective remedies have continually emerged. 
That tortuous but fascinating history will not be described here. 5 

As to timing, in Brown 11 , 349 U .S. 294 ( 1955), the Court sa id that the 
plaintiffs must be admitted "to public schools on a racially nondiscr iminatory 
basis with all deliberate speed," and used other equally ambiguous express ions, 
such as "a prompt and reasonable start toward full compliance" and "as soon as 
pr acticable." 349 U.S. 299-30 I. The implication was that there woul d be a 
period of transition from a dual system to a unitary one. After more than a 
decade of resistance and delay by school boards and district courts, the Supreme 
Court announced in Alexander v. Holmes Count Board of Education t hat 
segregated school districts must desegregate "at once." 396 U.S. 19, 20 1969). 

The Supreme Court in Brown II also decided to remand the cases t o t he 
district courts to formulate remedies suitable to local conditions and t o assess 
whether local school authorities were proceeding in good faith toward constitu­
tional remedies. It was far from self-evident, however, what a nondiscr imina­
tory school district should look like; and the Supreme Court did not provide t he 
district courts with much guidance. Most of the burden devolved on the appea ls 
courts to decide the legality of grade-a-year plans, pupil placement plans, or 
freedom-of-choice plans. For example, in 1968 the Supreme Court in Green v. 
County School Board of New Kent County, 391 U.S. 430, 442, declared that a 
unitary system was one "without a 'white' school and a 'Negro' school, but jus t 
schools." Thus a "freedom-of-choice" plan that seemed on its face t o be 

5For a good account, see, for example, Frank T. Read, "Judicial Evolution of 
the Law of School Integration Since Brown v. Board of Education," 39 ~ 
and Contemporary Problems 7 (Winter 1975). 

3 



racially neutral but resulted in the perpetuation of racially separat e sc hools was 
unconstitutional. The emphasis was on the obliga t ion of the school board "to 
come forward with a plan that promises real is tically to work...now." Yet even 
after Green, it was not always clear what steps were necessary to create a 
unitary schoo l system. Were numerical r atios required or pe rmitted? In U .S. v. 
Montgomery Co. Board of Education, 395 U.S. 225 ( 1969), the Cour t approved a 
faculty desegregation plan that requ ired the faculty in each school t o r eflect 
the racial composition of the entire district's faculty. The way was t hus open 
for extensive desegregation using numerical standards rather than tokenism. 

In Swann v. Charlotte-Mecklenburg, 402 U.S. I, 29 ( 1971 ) , another in the 
long series of unanimous school desegregat ion decisions, this one wr itten by 
Chief Justice Warren Burger, the Court approved t horough-going, effect ive 
desegregation that might entail an array of possible remedial tools, · including 
pairing, clustering, and busing. The plan required every school, to the extent 
practicable, to reflect the districtwide racial ratio of students to eliminat e "al I 
vestiges of state-imposed segregation." 402 U.S. at 15. The Supreme Cour t said 
that a remedy must look beyond student assignments t o staff, transportation, 
and extracurri cular activities and facil ities, including future school construction 
and abandonment policies. The Supreme Court approved mathematical ratios as 
a starting point in shaping a remedy, not as an in f lex ible requ irement. 402 U.S. 
at 25. 

The application of these landmark school desegregation cases to school 
systems in the North has been complicated by the fact that segregation there 
has not been mandated by State law. Nevertheless, plaintiffs have been able to 
demonstrate in district after district that segregation has not occurred 
fortuitously. It hos frequently arisen as a result of deliberate state action. 
Where that has been the case, it is just as surely unconstitutional de jure 
segregation as when it is the result of statutory law. 

A school desegregation case in the North usually involves two separate 
major rulings by the district court. In t he first one, the r uling on liabili ty, the 
court decides whether the equal protection clause has been violated and 
provides the reasons for the result. If the court finds in its first ruling that 
school officials have violated the Constitution, its next major r uling would 
normally be an order directing the implementation of a specific desegregation 
plan designed to remedy the effects of the violation. It is common, because of 
the period of time between the first and second ruling, for the liability decision 
to be reviewed by appellate courts while the district court continues the process 
of developing its desegregation order. 

To find a constitutional violat ion in any school desegregat ion case, a court 
must find that segregation currently exists and that it was caused by deliberate 
governmental action. The Supreme <;ourt, in the _1973 Denver case, Keyes v. 
School District No. I, 413 U.S. 189, lrnd out the basic standard for Nor thern and 
Western school districts. The essential element of de jure segregat ion is "a 
current condition of segregation resulting from intent ional state action...the 



f differentiating factor between de jure segregation and so-called de facto segre­
gation...is purpose or intent to segregate." 413 U.S. 189, 205, 208. 

The 1976-77 term of the U.S. Supreme Cour t included actions t aken by the 
Court in several major school desegregation cases. Those actions were viewed 
by some as a conservative retrenchment by the Burger Court and by others as a 
reaffirmation of long-established principles of school desegregation law, with 
the individual cases being decided on 1'he unique fac t s presented in each 
instance. The next two parts of this booklet review t he Court's actions, provide 
background information on the cases decided, and analyze the possible impact 
they might have on school desegregation cases sti II pending in the lower courts. 

61n a number of other cases--including some discussed in Part II, Boston, 
Louisvil le, and Wilmington--the Court denied certiorari,_that is, it _refused to 
review the case. A Supreme Court decision not to review a particular case 
leaves the lower court's judgment standing. However, it is a legal rul~ th?t 
the lower court of appeals decision is not control ling outside that circuit, 
since the Supreme Court has not evaluated the merits of the case. 

Development Corp.7village of Arlington Heights v. Metropoli t an Housing 
97 S.Ct. 555 ( 1977). 

• 11 
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PART I. AC TION S BY THE SUPREME COUR T, 1976-77 

Washingt on v. Davis and Spangler v. Pasadena: Carry-Overs from the 1975-76 
Ter m 

A substantial number of the school desegr egat ion acti ons taken by the 
Supreme Court during the 1976-77 term rely on Washington v. Davis, 426 U.S. 
229 ( 1976), an employment discrimination case decided during the previ ous 
term. The lower court in the Washington case ruled t hat an employment test 
was unconstitutional if it was not job-related and if a signi f icant l y h i gher 
percentage of blacks than whites fa i led to make a quali f ying score. The c ourt 
of appeals said this was true even if the test was racially neut ral on i ts fac e and 
was not intended to discriminate. The Supreme Court reversed. 

The Supreme Court said that an otherwise valid government al acti on , such 
as administering an employment test, cannot be ruled unconst i t ut ional solely 
because it has a racially disproportionate impact . 

Disproportionate impact is not irrelevant, but it is not t he sol e 
touchstone of an invidious discrimination forbidden by the 
Constitution. Standing alone, it does not trigger the r ule tha t racial 
classifications are to be subjected to the strictest scrutiny.. . . 
Washington, 426 U.S. at 242 (citations omitted). 

The Court referred back to the Keyes decision, 413 U.S. 189, 205, 208- 9 (1973): 

The school desegregation cases have also <:1dhered t o the ~asic equal 
protection principle that the invidious quality of a law claimed t o be 
racially discriminatory must ultimately be traced to a r acially 
discriminatory purpose. That t here are both pr edominantly black and 
predominantly white schools in a community is not alone viola t ive of 
the Equal Protection Clause. Washington, 426 U.S. at 240. 

T~en? in a signal to lower courts of future Supreme Court actions, the Court 
said i t_ was aware that various courts of appeals in various context s had held 
tha t d1spro~ortional racial impact alone, without _rega_rd to discriminatory pur­
poses, suff1ces to prove racial discrimination VIOiating the equal protection 
clause of the Constitution. "[T]o the extent," said the Court, " t hat those cases 
r est ed on or expressed the view that proof of discriminatory racial purpose is 
u~necessary in making out an equal protection violation, we are in 
disagreement." ~ at 245. 

6 
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Washington v . Davis was decided on June 7, 1976. Six months later the 
Court raised a question about the meaning of the signal when the Court vacated 
a decision of the Fifth Circui t 8 whi ch had ordered an ex tensive desegregation 
action plan for Austin, Texas (see p. 8 ). 

Another school desegregat ion decision during the 1975-76 t erm related not 
to discriminat or y purpose but to how long a dist ric t court can keep jur isdiction 
over a school desegr egation case. Back in 1971, t he Supreme Court had written 
in Swann v. Charlotte-Mecklenburg School Board, 402 U.S. I, that distri c t 
courts need not keep jurisdiction indefinitely, readjusting st udent ass ignment s 
to meet all shifts in population unrelated to governmental action. Chief Justice 
Burger wrote, for a unanimous Court: 

It does not follow that communities served by [unitary] systems will 
remain demographically stable, for in a growing, mobile society, few 
wil I do so. Neither school authorities nor district courts are 
constitutionally required to make year-by-year adjustments of the 
racial composition of student bodies once the affirmative duty to 
desegregate has been accomplished and racial discrimination through 
official action is eliminated from the system. This does not mean 
that Federal courts are without power to deal with future pr oblems; 
but in the absence of a showing that either school authorities or 
some other agency of the state has deliberately attempted to fix or 
alter demographic patterns to affect the racial composition of the 
schools, further intervention by a district court should not be 
necessary. 402 U.S. at 31-32. 

The Court did not say that the district court could not keep jurisdiction, 
and the next Supreme Court decision did not especially clarify the issue. In 
Pasadena City Board of Education v. Spangler, 427 U.S. 424 ( 1976) the Court 
was faced with a case in which a Federal district court had found the Pasadena 
schools unconstitutionally segregated in 1970. The school system was ordered 
to submit a plan to be implemented in September 1970 to correct racial 
imbalance at all levels. The lower court's order had also addressed the hiring, 
promotion, and assignment of faculty and staff, and the construction and 
location of schools. After the first year, schools began to deviate from the 
court's standard that no school should have a major ity of any minority group of 
students. In January 1974, the school board applied to the district court to 
modify the order and adopt a new plan, on grounds that the original plan was 
fully implemented. The court was asked to accept a less rigorous plan (which 
plaintiffs attacked as restoring segregation) or relinquish jurisdiction over the 
case. The plaintiffs claimed that racial balance had been achieved in student 
assignments for only one year and that other violations had not been remedied, 
but the school board argued that imbalance after the first year was caused by 
changing residential patterns that were not the responsibility of the school 

8 • T s Louisiana,The Fifth Circuit has jurisdiction over cases arising in exa , 
Mississippi, Alabama, Georgia, and Florida. 
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system. Nonetheless, the district court and the court of appeals r efused t o end 
the court's jurisdic tion. The lower court implied that st udent assi gnment s must 
c ontinually be readjusted--with no limit to the durat ion of F ederal court 
jurisdiction. The court of appeals affirmed the action of the district cour t in 
maintaining jurisdiction, without agreeing that the " no majority of any 
minority" standard could be required indefinitely. 

The Supreme Court did not rule on the adequacy of the new pl an or 
whether the original plan had been fully implemented. The Supr eme Court 
vacated the court of appeals decision and remanded t he case, holding that if a 
district had fully complied with a court order, several years la ter the court 
could not require annual readjustments to undo racial imbalance no t- caused by 
governmental action. Justice William Rehnquist's opinion stat ed: 

Having once implemented a racially neutral attendance pat tern in 
order to remedy the perceived constitutional violat ions. ..t he 
District Court had f ully performed its function of providing t he 
appropriate remedy for previous racially discriminatory attendance 
patterns. 427 U.S. at 436-437. 

The case has been returned to the district court, where the defendants' mot ion 
to dismiss is pending. The Supreme Court did not say that t he distr ict court 
may not now still determine as a question of fact that Pasadena did no t f ully 
comply with the 1970 order or that resegregation results from gov ernmental 
actions. Nor did the Court say that a court order might not in the fi rst instance 
include the provision that a school board must reassign student s each year until 
a unitary system is achieved, and that might t ake several years. 

It is likely that issues related to r;esegregation wi 11 increasingly f ace the 
courts. Already they have arisen in Louisville, Kentucky, and Lubbock, Texas 
as well as in Pasadena. The outcome will often depend on difficult problems of 
proof, resting on an analysis of what caused the resegregation and whether 
demographic patterns were fixed or altered by governmental action. 

Austin Texas: A Minority Opinion Foreshadows Future Decisions 

In 1971 the United States Disc trict Court for the Western District of 
Texas concluded the trial of the school desegregation case brought by the 
United States against the Austin Independent School District. That court r u led 
that vestiges of the dual school system maintained for black students prior to 
1955 (pre-Brown v. Board of Education) still existed. The court then ordered a 
desegregation plan proposed by the school system which entailed part-time 
desegregation, closed the formerly black high school and junior high school, and 
reassigned students from those schools to predominately white schools 
throughout the district. Addit ionally, the district court judge r uled that 
Mexican-Americans constituted a separate, identifiable ethnic minority in 
Austin. However, the Austin schools had not practiced de jure segregation of 
Mexican-American students. In 1972 the full member ship of the Fifth. Circuit 
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Court of Appeals reversed the district court's Ii mi tat ion, stating that 
''discriminatory egregation exists against Mexican-American students and that 
the proposed part -time integration plan of the school district is inadequate as a 
desegregat ion plan." 467 F .2d 848, 885 (5th Cir. 1972) (en bane). On remand, 
and after addi t ional hearings, the district court in the summer of 1973 again 
found tha t the Austi n schools had not unconstitutionally segregated Mexican­
Americans, specifically finding that there was no intent to segregate Mexican­
Amer icons.9 

In May of 1976, the Fifth Circuit again reversed the lower court's 
decision. This t"ime the Fifth Circuit said that the trial judge was reading the 
"intent" requi rement in too limited a fashion. The court said: 

[S]chooJ authorities may not constitutionally use a neighborhood 
assignment policy that creates segregated schools in a district with 
ethnically segregated residential patterns. A segregated school 
system is the foreseeable and inevitable result of such an assignment 
policy. 532 F .2d 380 at 392 ( 1976). 

The Fifth Circuit reasoned that there was a constitutional violation i f (I) there 
was a neighborhood student assignment policy, (2) wi t h segregated 
neighborhoocls, (3) which naturally and foreseeably resulted in segregated 
schools, since (4) the inference of intent to maintain segregated schools is 
inescapable, unless no affirmative action to the contrary could have resulted in • 
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desegregation. Judge John Minor Wisdom used the ordinary rule of tort law that 
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9The court said that five identifiable Mexican-American schools had originally 
opened as predominately Anglo schools, but changing residential patt:rns 
unrelated to actions of the Austin schools had caused the transformation. 
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Similarly, said the court, five schools that opened as identifiable Mexica~-
American schools had been built to serve the rapidly expanding East Aust in 

area in accordance with the "historically honored" neighborhood school 
concept. 
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a person intends the natural and foreseeable consequences of his action 
(choosing school sites, assigning children and staff, drawing zone lines).10 The 
Supreme Court has never ruled whether it accepts this line of reasoning. 

On December 6, 1976, the Supreme Court vacated the Fifth Circui t's deci­
sion and, without opinion, remanded the case to that appeals court "for 
reconsideration in light of Washin ton v. Davis." Austin lnde endent School 
District v. United States, 97 S.Ct. 517 1976 .11 

IOThe court of appeals also held the desegregation plan to be ineffective as to 
black children--an issue independent of the matter of intent to segregate 
Mexican-American children. The plan included sixth grade centers, two 
minority assistant principals, majority to minority transfers, and some 
boundary changes. The court of appeals noted that no practicality barring 
further remedy had been given, save a vague assertion of the undesirabi I ity of 
busing children under ten years of age. But such a sweeping limitation 
ignores Swann v. Charlotte-Mecklenburg, 402 U.S. I ( 1971 ), which held busing 
to be one permissible remedial tool, if it did not "either risk the health of the 
children or significantly impinge on the educational process." 402 U.S. at 30-
1. The implication of Swann is that the burden is on school authorities to 
prove the risk since "[b]us transportation has been an integral part of the 
pub I ic education system for years..." 402 U.S. at 29. 

11 in its briefs filed with the Supreme Court, the United States Department of 
Justice had agreed that if the Fifth Circuit opinion was read to mean that a 
school board had a constitutional duty to correct racial imbalance occurring 
because of a neighborhood school policy intended to be racially neutral, then 
that opinion was in error. However, it argued that the record contained 
evidence that other devices were used in a discriminatory manner against 
Mexican-Americans as well as blacks, and it urged the Supreme Court to 
remand for further consideration in light of Washington v. Davis. Brief for 
the United States at 13. That is what the Supreme Court did. On remand the 
Fifth Circuit Court of Appeals reaffirmed its earlier determination that the 
facts constitute intentional districtwide segregation, but did not rely solely 
on the "natural and foreseeable consequences" standard. 564 F .2d 162 (5th 
Cir. 1977). The court of appeals therefore remanded to the district court for 
a remedy, ordering the court to consider the interaction of school practices 
on housing segregation. The burden is on the school district to show 
residential segregation is unrelated to school practices. 

10 
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Altriiough there was no opinion issued by the Court in Austin, three justices 
joined in a concurring opinion authored by Justice Lewis Powell. That 
concurring opinion, which was widely quoted in the news media and was often 
incorrectly identified as the Court's opinion, suggested a restrictive view of the 
scope of permissible desegregation remedies. The three justices stated: 

[t]here is no evidence in the record available to us to suggest that, 
absent those constitutional violations, the Austin school system 
would have been integrated to the extent contemplated by the plan 
[mandated by the court of appeals]. If the Court of Appeals bel i eved 
that this remedy was coextensive with the constitutional violations, 
it adopted a view of the constitutional obligations of a school board 
far exceeding anything required by th is Court....[L] arge scale bus-
ing is permissible only where the evidence supports a finding that 
the extent of integration sought to be achieved by busing would have 
existed had the school authorities fulfilled their constitutiona l obli­
gations in the past. 97 S.Ct. at 519. 

At that time, there was substantial concern among civil rights leaders 
about whether the views expressed by Justice Powell (with the Chief Justice 
and Justice Rehnquist) might be shared by a majority on the Court. Subsequent 
decisions by the Court suggest that there is majority agreement at least to 
require district and court of appeals judges to be more meticulous in describing 
how the facts in each particular case support the liability finding or 
desegregation order in accordance with existing consti tutional and legal 
standards.12 On March 23, 1977, the Department of Justice submitted a new 
brief to the court of appeals charging deli berate segregation of Mexican­
American children. 

12For a discussion of those elements of this opinion of Justice Powell that were 
adopted by the court, see page I5,on the Dayton case. The three Justices 
devoted most of the opinion to a discussion of remedies (not relevant to the 
issue of intent, which bears on the finding of a violation), and implied a 
rejection of large portions of the Green decision of 1968 (discussed on p.3) 
which requires that remedies must effectively eliminate racially identifiable 
schools to dismantle a dual system; the Keyes decision of 1973, whic~ holds 
that a systemwide violation may be found where intentional segregat_i~n has 
been proven in a substantial portion of the district; and the Swann de~1s1<;>n of 
1971, which held busing to be a legitimate remedy for unconstitutional 
segregation and racial ratios to be an acceptable starting point, although not 
an inflexible requ irement for fashioning a remedy. Green, Swann, and Keyes 
seem to remain intact. 

11 
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Arlington Heights: Further Words on How t o Prove Intent .:..1 • 

The constitutional standard, as set forth in Washington v. Davis and 
Keyes, that a violation of the equal protection clause requires proof of 
discriminatory purpose or intent, was addressed next in a zoning case, not a 
school desegregation case. That wos Village of Arl ih~on Heights v. 
Metro titan Housin Develo ment Cor .,, 97 S.Ct. 555 (I 977: decided by the 
Supreme ourt on January I, 1977. 

The Metropolitan Housing Development Corporation (MHDC) applied in 
1971 for rezoning of a 15-acre parcel from single-family to a multiple-family 
classification. The Village of Arlington Heights, Illinois (a suburb of Chicago), 
refused the request. MHDC, which planned a low-income, racially integrated 
development for the site, filed suit alleging that <the refusal violated the consti­
t utional rights of potential black residents of t he development. The district 
court ruled in favor of the village, but the Seventh Circuit Court of Appeals13 

reversed, finding that the "ultimate effect" of the denial was racially 
discriminatory and, therefore, the refusal to rezohe violated the 14th 
amendment, even if the motives for denial were unbiased. 

On review, the Supreme Court reversed again, stating, 

Proof of racially discriminatory intent is required to show a 
violation of t he Equal Protection Clause.14 Although some contrary 
indications may be drawn from some of our cases, the holding in 
Davis reaffirmed a principle well established in a variety of con­
texts. E.g., Keyes v. School District No. I.... 97 S. Ct. a t 563. 

The Court said that since both the trial court and the appeals court had found 
no racially discriminatory purpose in the refusal to rezone, there was no consti­
tutional violation. The Court, with t he concurrence of seven justices, then 
sought to provide some guidance for lower courts on how to determine whether 
the prohibi t ed discriminatory intent is present: 

13The Seventh Circuit has jurisdiction over cases arising in Wisconsin , 111 inois, 
and Indiana. 

I 4on remand the U.S. Court of Appeals for the Seventh Ci rcuit held that 
violations of the Fair Housing Act might be established by a showing of 
discriminatory effect, without a showing of discriminatory intent, 558 F.2d 
1283 (7th Cir. 1977). This holding is consistent with past Supreme Court 
decisions that give great weight to the interpretation given to a statute by 
the agencies designated by the Congress to carry out the legislative purpose. 
See for example, Trafficante v. Metropol itan Life Insurance Company, 409 
u.s: 205 (1972) (housing), and Griggs v. Duke Power Company, 401 U.S. 424 
( 1971) (employment). 
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..., . Determining 
rnotivating 

whether invidious 
factor demands a 

discriminatory purpose was a 
sensitive inquiry into such 

circumstantial and direct evidence of intent as may be available. 
The impact of the official action--whether it "bears more heavily on 
one rnce than another," Washington v. Davis, 426 U.S., at 242--may 
provide an important starting point. Sometimes a clear pattern, 
unexplainable on grounds other than race, emerges from the effect 
of t he state action even when the governing legislation appears 
neut ral on its face~ The evidentiary inquiry is then relatively easy. 
But such cases are rare. Absent a pattern as stark as that in 
Gomillion or Yick Wo, impact alone is not determinative, and the 
Court must look to other evidence. 

The hist orical background of the decision is one evidentiary source, 
particularly if it reveals a series of official actions taken for 
individous purposes.__ The specific sequence of events leading up to 
the challenged decision also may shed some light on the decis ion­
maker's purposes. For example, if the property involved here always 
had been zoned R-5 but suddenly was changed to R-3 when the town 
learned of MHDC's plans to erect integrated housing, we would hove 
a far different case. Departures from the normal procedural 

1 
II 

sequence also might afford evidence that 
playing a role. Substantive departures 

improper 
too may 

purposes are 
be relevant,, 

I •.. 
I 'W particularly if the factors usually considered impor ant by the 

decisionmaker strongly favor a decision contrary to the one reached. 
I • ' 

' I • 

The legislative or administrative history may be highly relevant, 
especially where there are contemporary statements by members of 

•• the decision-making body, minutes of its meetings, or reports. In 
l I .,I' some extr aordinary instances the members might be called to the 

... .•1:-.. stand at trial to testify concerning the purpose of the official 
, 0. .. ttl.1,.,, action, although even 

by privilege. 
then such testimony frequently will be barred 

..., 

The foregoing summary identifies, without purporting to be exhaus­
tive, subjects of proper inquiry in determining whether racially dis­
criminatory intent existed. 97 S.Ct. at 564-65 (emphasis added) 
(citations omitted). 

\' 

The inquiry involves weighing nonracial reasons that may be offered to explain 

I (. 

the challenged action. However, the mere existence of nonracia! reaso~s does 
not necessarily negate a finding of a racial intent, for "rarely can It be srnd that 
a legislature or administrative body operating under a broad mandate made a 
decision motivated solely by a single concern, or even that a particular purpose 
was the 'dominant' or 'primary' one." 97 S.Ct. at 563. } Ir- I.. 

I• 
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Such a "sensitive inquiry" would then seem to be a mandatory part of t he 
initial decision of any district court in a school desegregation case as well. Two 
weeks after deciding the Arlington Heights case, the Supreme Court vacated a 
metropolitan school desegregation order for Indianapolis. In doing so, the Court 
cited Washington v. Davis and Arlington Heights and remanded the case to the 
Seventh Circuit for further consideration. Bd. of School Comm'rs of 
lndianapol is v. Buckley, 97 S.Ct. 802 ( 1977). 

Indianapolis: Where Do Metropolitan Plans Stand in the North? 

The lndianapol is school system was initially found to have been responsible 
for unconstitutional segregation in 1971 due to gerrymandering of attendance 
zones, segregation of faculty, use of optional zones, discriminatory school 
construction, site selection, and feeder patterns. United States v. Board of 
School Comm'rs of Indiana ol is, 332 F .Supp. 655 (S.D. Ind. 1971 ), aff'd, 474 F .2d 
81 7th Cir. 1973, cert. denied, 413 U.S. 920 (1973). 

In 1971 the court permitted the Buckley plaintiffs, representing a class of 
black school children, to enter the case as intervenors and ordered the addition 
of the State of Indiana and school districts in the entire metropolitan area, as 
defendants, to consider the appropriateness of a metropolitan remedy. After 
two more trips to the Seventh Circuit Court of Appeals, the district cour t 's 
desegregation order including the suburbs was finally upheld by that court. 
United States v. Bd. of School Cmm'rs of Indianapolis, 541 F.2d 1211 (7th Cir. 
1976). ,; 

The trial court's order and the Seventh Circuit's affirmance were based on 
several determinations. First, the State's creation of Uni-Gov, a countywide 
government supplanting, . for many services, previous Indianapolis and suburban 
city governments but not including the separate school systems of Indianapolis 
or the suburbs, was viewed as violative of the Constitution especially in light of 
other actions to prevent expansion of the school district with extension of the 
city's boundaries. Second, all low-income public housing was confined to the 
inner city. The appeals court said, "The record fails to show an)". compelling 
state interest that would have justified the failure to include [Indianapolis 
public schools] in the Uni-Gov legislation." 541 F.2d at 1220. Admitting that 
there were legitimate considerations of taxes and citizen participation in 
excluding schools from Uni-Gov, the court nonetheless said: 

These considerations, although apparently not racially motivated, 
cannot justify legislation that has an obvious racial segregative im­
pact. 541 F.2d at 1221. 

The court drew inferences of intent from an array of facts, noting that every­
one was aware that 95 percent of blacks in Marion County lived in the inner city 
and that a school case was pending in Federal court. 

14 
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As to housing, the court found that all pub ic housing projects for families 
( in which 98 percent of t e residents were b lack) were restricted to the inner 
c it y of Indianapolis. The suburbs resisted building any public housing outside the 
city, and t his substantially affected t he disparate racial composition of the 
schools in the city and suburbs. Pending the outcome of appeals of the 
metropolitan issues, the Indianapolis Public Scbool System is implementing an 
order to desegregat e i t hin the city, under a plan meeting the court's 

uidelines. 

The dissenting judge on the Seventh Circuit panel said that the majority had not 
proper ly understood and followed Washingt on v. Davis. The Supreme Court may 
have agreed, as it vacated the appeals court's judgment without an explanatory 
opinion, merely citing both Washingt on v. Davis and Arlington Heights. 97 S.Ct. 
802 (1977).15 

Dayton: Did it Modify Keyes? 

The two major substantive school des6;gregation decisions rendered by the 
Supreme Court waited until virtuall y the end of the 1976-77 term. Both the 
Dayton and the Detroit cases were decided on June 27, 1977. 

Like many other school desegregation cases, Dayton Bd. of Education v. 
Brinkman16 has a long history. Originally filed on April 17, 1972, by parents of 
black students in the Dayton public schools, the initial finding of de jure 
segregation was made by District Judge Carl Rubin in February of 1973. The 
liability finding was based upon Judge Rubin's finding that (I) the schools were 
racially unbalanced, (2) two high school optional attendance zones had had 

15 on remand, the United States argued to the Seventh Circui; that the factual 
findings did not support an interdistrict desegregation order under the Davis 
a d Arlington Heights standards, but that a voluntary transfer plan between 
Indianapolis and the suburbs would be appropriate. Brief for the United 
States at 25. The Buckley intervenors continue to press for a finding of 
intentional segregation by the state and suburbs to justify the interdistrict 
remedy. It will be recalled that Davis and Arlington Heights do not require 
that racia l discrimination be the sole, primary, or principal motivating factor, 
merely that it have been "a motivating factor." See p.13. On June 2, 1978, 
Judge S. Hugh Dillin again-ordered an interdistrict remedy, although he has 
not yet ruled on the issue of intent. 

16The case is known in the lower courts as Br inkman v. Gilligan because J?hn 
GiHigan was governor at the time the case was filed, and he was the firSt 

·r d tonamed of several defendants. The Dayton Board of Education peti ione 
take the case to the Supreme Court, so its name is attached to the case at 
that level. 

IS 
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"demonstrable racial effects in the past," and (3) the current school board had 
rescinded a previous board's resolution accepting responsibi I ity for segregat ion. 
He concluded that these three sets of facts were "cumulatively a violation of 
the Equal Protection Clause." 

In July 1973 the district court approved the school board's proposed 
desegregation plan for some magnet schools and no transportation. The Sixth 
Circuit Court of Appealst however, while affirming the finding of liability, 
reversed and remanded as to the remedy, contending it was too limited. 503 
F.2d 684 (6th Cir. 1974). In March 1975 the district court approved a more 
expansive plan for more magnet schools and the closing of an all-black high 
school, but again the plan was rejected; this time the Sixth Circuit directed the 
lower court to "adopt a system-wide plan for the 1976-77 school year. • ••" 518 
F .2d 853 (6th Cir. 1975), cert. denied, 423 U.S. I 000 ( 1975). 

A systemwide desegregation plan was ordered for Dayton's 42,000_ students 
in March of 1976, affirmed by the appeals court, 539 F.2d 1084 (6th Cir. 1976), 
and put into effect for the 1976-77 school year as ordered.18 On June 27, 1977, 
the Supreme Court in an 8-0 decision vacated the judgment and remand~d the 
case for further proceedings because the findings of the lower courts did not 
justify a systemwide desegregation plan for Dayton. 97 S.Ct. 2766 ( 1977). 

In ruling on the substantive issues presented, the Supreme Court also 
delivered a scolding to the Sixth Circuit by saying, "[W]e :think that the case is 
every bit as important for the issues it raises as to the proper allocation of 
functions between the district courts and the courts of appeals within the 
federal judicial system." 97 S.Ct. at 2770. The Court continued in professorial 
fashion: 

17
The Sixth Circuit has jurisdiction over Federal cases arising in Michigan, 
Kentucky, Tennessee, and Ohio. 

18The plan, partially designed by Professor John A. Finger, Jr., required that 
the racial distribution of students in each school in the district be brought 
within 15 percent of the 48-52 percent black-white population ratio of the 
Dayton schools. It entails pairing of elementary schools, rezoning, and use of 
magnet schools. Transportation was limited to no more than 20 minutes or 2 
miles, whichever was less. In fact, some 20,000 students were transported in 
1976-77, about half of these for purposes of desegregation. (Most of the 
school transpor~ation in the Nation, of course, is provided for reasons other 
than desegregation.) 
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On appeal, the task of a Court of Appeals is defined with relative 
clarity; it is confined by law and precedent,. just as are those of the 
district courts and of this Court. If it conc ludes that the findings of 
the District Court are clearl y erroneous1 it may reverse them.... If 
it decides that the District Court has misapprehended the law, it 
may accept that court's findings of fact but reyerse its judgment 
because of legal errors. Here, however, as we conceive the 
situation, the Court of Appeals did neither. It was vaguely 
dissatisfied with the limited character of the remedy which the 
District Court has afforded plaintiffs, and proceeded to institute a 
far more sweeping one of its own, w ithout in any way upsetting the 
District Court's findings of fact or reversing its conclusions of law. 
97 S.Ct. at 2774. 

The Court's opinion treated two separate major issues, first, the standard 
for determining the existence of a consti tutional violation, and, second, the 
standard for deciding the scope of the remedy. As to the first, the Court did • .. .-! 

not depart at all from its previous standards. .• 
....

"'•l 
- ''J,"" : • 

• ,...:.tlEven prior to examining the desegregation plan under review, the Court • ..it • I 'fll
commented skeptically on the underpinnings of the original liability findin : .,. - ~ • 

~ . 11. 

The finding that the pupil population in the various Dayton schools is 
not homogeneous, standing by itself, is not a violation of the Four­
teenth Amendment in the absence of a showing that this condition 
resulted from intentionally segregative actions on the part of the 
Board. The, District Court's finding as to the optional attendance 
zones for the three Dayton high schools, assuming t hat it was a vi­
olation of the standards of Washington v. Davis, appears to be so 
only with respect to high school district ing. The District Court's 
conclusion that the Board's recision of previously adopted school 
board resolutions was itself a constitutional violation is also of 
questionable validity. 97 S.Ct. at 2772 (citations omitted).

I I 

In other words, following the standards laid down in previous cases, t~e 
Court reiterated that racial imbalance alone is not unconstitutional. Nor is 
recision of an unimplemented voluntary plan of itself a violat_io_n. If !he 
optional attendance zones were a violation, they did not have suff1c 1ently w,de 
an impact to justify a systemwide remedy. 

I 
'I
lh, 

• I 

I• J ' 

I I ... 
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to first determine whether there was any action in the conduct of 
the business of the school board which was intended to, and did in 
fact, discriminate against minority pupils, teachers or staff. . . .If 
such violations are found, the District Court in the first instance, 
subject to review by the Court of Appeals, must deterrn ine how 
much incremental segregative effect these violations had on the 
racial distribution of the Dayton school populat ion as presently 
constituted, when the distribution is compared to what it would have 
been in the absence of such constitutional violations. 97 S.Ct. at 
2775. 

The Court added that a systemwide remedy is permissible only if there has been 
a systemwide impact from the violations. The Court directed, however, that 
the existing Dayton desegregation plan remain in effect for the com ing school 
year "subject to such further orders of the Distr ict Court as it may f ind 
warranted following the hearings mandated by this opinion." 97 S.Ct. a t 2776.19 

If it was not clear to the lower Federal courts prior to Dayton, it is 
?bundantly plain now that the Supreme Court demands ~etailed find ings of fact 
in the liability decision, including a careful analysis of the "incrementa l 
segregative effect" caused by any constitutional violations found. The extent of 
the "incremental segregative effect" determines the proper extent of the 
remedy. 

While the emphasis may be new, the concept is not. In Keyes (Denver), 
the Court stated: 

...a finding of intentionally segregative school board actions in a 
meaningful portion of a school system...creates a presumption --that 
other segregated schooling within the system is not adventitious.... 
413 U.S. 189 at 208. 

The burden is then on the school board to prove that t he other schools were not 
intentionally segregated. The Court in Keyes added that 

•••common sense dictates the conclusion that racially inspired 
school board actions have an impact beyond the particular schools 
that are the subject of those actions...(413 U.S. at 203), 

Foil owing the remand, District Judge Rubin held further hearings. On 
December 15, 1977, he ruled that the evidence did not justify a systemwide 
remedy and ordered that the case be dismissed. The Dayton Board of 
Education then voted to return to a "freedom of choice" approach. Families 
could decide to send children to neighborhood schools, rather than schools 
designated under the desegregation plan. However, on January 16, 1978, the 
court of appeals temporarily blocked that order, so the plan wi II remain in 
full effect pending appeals by the Nationai Association for the Advancement 
of Colored People (NAACP). 
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plainly, a finding of intentional segregation as to a portion of a 

school system is not devoid of probative value in assessing the school 
authori t ies' intent with respect to other parts of the same school sys-
tem. 413 U.S .. at 207. 

The Court said a finding of intentional segregation in one part of a school 
system is highly relevant to the issue of the board's intent with respect to other

20
segregated schools in the system (413 U.S. at 209). A prima facie case, 
created by findings of constitutional violations in a substantial part of a school 
district, might be rebutted "by ev·dence supporting a finding that a lesser 
degree of segregated schooling...would not have resulted even if the Board had 
not acted as it did." 

In Dayton the lower courts had not found violations in a meaningful or 
substantial portion of the system to trigger the Keyes presumption. Thus, a 
systemwide remedy was unjustified. 

For an appellate court to evaluate properly a desegregation plan ordered 
by a lower court, there must be a liability decision that clearly sets forth what21 
f;he position of students would have been absent constitutional violations. 
Dayton, 97 S.Ct. at 2775. Without such a foundation it would be difficult if not 
impossible to determine whether the desegregation plan ordered either 
exceeded or fell short of correcting the effect of the violations. The Supreme 
Court on numerous occasions has pointed out that: 

[There are] fundamental limitations on the remedial powers of the 
federal courts to restructure the operation of local and state 
gover~mental entities. That power is not plenary. It "may be 
exercised 'only on the basis of the constitutional violation.' 

11 
Once a 

constitutional violation is found a federal court is required to tailor 
"the scope of the remedy" to' fit "the nature and extent of the 
constitutional violation." Hills v. Gautreaux, 96 S.Ct. 1538 at 1544 
( 1976) (citations omitted). 

20A prima facie case is a presentation of alleged facts by the plaintiff_ t~at, if 
proven and not refuted by the defendant, will win the case for the plaintiff. 

21 It is not at al l clear what kind of evidence is necessary to make 
th1 

comparison necessary to this determination for a large, complex schoo 
system w i th a long history of decisionmaking, accompanied by simultaneou~ 
demographic shifts. However, under the Keyes presumption, a s~hool .boa~ 
must show that the segregation it seeks to retain would have existed in t e 
absence of a constitutional violation. 
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When the Court referred in Keyes to the need to prove ''a curren t' con­
dition of segregation resulting from intentional state act ion," a key word was 
"curren t." The Supreme Court said in Keyes that "at some poin t in ti m e t he 
relat ionship between past segregative acts and present segregation may become 
so attenuated as to be incapable of supporting a finding of de jure segregation 
warranting judicial intervention." 413 U.S. at 211. One of the requi rem ent s 
explici tly imposed on lower courts by the Dayton decision is to compare t he 
racia l distribution in the school system "as presently const ituted" w i th what it 
"would have been" in the absence of constitutional violat ions. In i ts 1974 
Detroi t decision, the Supreme Court said the objective is " t o restore the vict ims 
of discriminatory conduct to the position they would have occup ied in the 
absence of such [unconstitutional] conduct." Milliken v. Bradley, 4 18 U.S. 717 
at 746 (1974) (Milliken I). 

If the violations described by a district court had a trans it ory effect, w i t h 
no measurable impact on the school system as it exists today, then under Keyes, 
Milliken I, and Dayton they are inadequate to justify any Federal judicial 
intervention. For example, if in 1955 students from a~ overcrowded black 
schoo l were bused past white schools having excess capacity to attend anot her 
predominantly black school and if that busing program terminated a fter one 
school year, then even thou~h the decision by school officials to operate such a 
busing plan would have been in violation of the Constitution, i t would be 
difficult to contend that that particular decision has any continuing segregatory 
effect today. That constitutional violation could not now be the basis for a 
remedial desegregation order. 

Of course, actions taken in t he past may be relevant to determining the 
intent behind more recent actions even if the segregatory effect of the past 
actions has long since vanished. Arlington Heights, 97 S.C_t. ~t 56~, and Keyes, 
413 U.S. at 207. Therefore, it is necessary that a district Judge clearly 
distinguish between those historical events used solely to assist the court in 
determining the intent of subsequent acts and those events which are regarded 
as having a continuing segregative impact today. 

It should be noted, however that the Supreme Court in its Dayton decision 
did not discuss the so-called Keyes presum~tion as a basis for ordering a 
systemwide remedy. That point fairly obviously was not relevant t o the 
extremely limited violations found by the Dayton district court.22 The Court 

',.} 

22The court of appeals hinted that further violations had been entered in the 
records of the district court as to discriminatory staff assignments, school 
construction, grade structure and organization, and transfer and 
transportation policies. However, the distr ict court did not find the evidence 
persuasive, and t he court of appeals improperly failed to rule on the factual 
matters argued by the plaintiffs. On remand from the Supreme Cour t, the 
district court again found the evidence unpersuasive and dismissed the case. 
The NAACP, on appeal, has urged the Sixth Circuit to reject the district 
court's findings of fact as contrary to the evidence. An appel Iant making 
such an argument has a heavy burden, for all the legal presumptions favor 
uphold ing the fact findings of the trial judge as correct. (See page 2.) 
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did, though, ci t e Key es, Swann, and other earli er school cases in reaffirming 
that "[t]here is no doubt t hat f ederal courts have authorit_r to grant appropriate 
relief of t his sort ~ syst emwide desegr egation orderj when c onstitutional 
violat ions on t he part of school off icials are proven." 97 S.C t. at 2770.23 

Detroi t : The State Role in Undoing t he Effec ts of Disc rimination 

When t he Det roi t school desegr egat ion case reached the Suprem e Court in 
1977, i t was the second t ime t hat t he Court had r eviewed that litigation, which 
began in A ugust 1970. In Milliken v. Bradley, 418 U.S. 717 (1974) (Milliken.!), 
t he Cour t r uled t hat an in t erdistrict r emedy for de jure segregation in the 

". .. .. t"' 
J I 

. 

r, \~~ 
23 ~· 0ne commentator has noted, " t he direction taken by the Court in the Dayton 

l I ... ( 
case seems unfortunate. Or dinarily Federal courts, as courts of equity, have 
considerabl_e discretion in fashioning a rem edy for a wrong. In school 
desegr egat ion cases, t hey have taken int o account ev idence that a plan 
involving all schools in the district may be more stable and acceptable to the 
communi t y because i t distribut es t he wh ite and black school population fairly 
evenly and does not leave ready havens for white flight. Courts have also 
t aken into account, at least impl ic itl y , the question of how well a parti c ular 
pl an accords with the findings of socia l scientists on educational issues, e.g.,..... t he finding that classr ooms c onsisting largely of advantaged children provide 
a better educat ional environment for low income children. 

"While Dayton does not exclude t hese considerations, it moves towar~ a r:io~e 
legalistic and mechanist ic set of guidelines for remedy. It will be ironic if 
t hose who resist busing remedies on grounds that 'government ou~ht to.be 
concerned with education as a whole not j ust integration' succeed in having 
the courts read educational factors out of desegregati on r emedies." Taylor,

nd"The Supreme Court and Recent School Desegr egat ion Cases," ~a:,v a 
C ontemporary Problems, forthcoming (footnote om it ted). But see, M i ll iken v. 
Bradley, 97 S.Ct. 2749 (Milliken II) to be discussed next. 
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Detroit school system exceeded the cons titutional violation.24 Jt remanded the 
case to the district court for further appropriate action, including formulati n 
of an acceptable Detroit-only desegregation decree. 

The latest desegregation order issued by the district court contained, in 
addition to student assignments, requirements for special J::>rogroms in the areas 
of reading, inservice teacher training, testing, and counsel ing. I t also reqlJi ed 
that the cost of programs be shared equally by the Detroit board and the 

5Michigan State defendants (principally the State Board of Education).~ 

The Detroit board had proposed a plan that included 13 "educational 
components." 26 The district court (Judge Robert E. DeMasc io) conducted 
extensive hearings over a period of 2 months before approv ing, in pr inciple1 the 
inclusion of such components in a court-ordered desegregation p lan. The court 
said: 

:. 

24The district court's original liability findings of 1971 were affirmed by t he 
Sixth Circuit, 484 F .2d 215 (6th Cir. 1973) and were never challen ed in the 
Supreme Court. Local constitutional violations cited in t he late Judge 
Stephen J. Roth's opinion, 338 F .Supp. 582 at 587-9 (E.D. Mich. 1971 ), 
included the improper creation and alteration of attendance zones, selection 
of sites for new schools so that most schools opened as predominantly one 
race, improper use of optional zones, racially based transportation policies 
(busing black pupi Is to predominantly black schools that were beyond white 
schools with available space), discriminatory _gr?de s_tructure, and feeder 
school patterns. Violations by the State of M1c~1gan included passage of a 
law to forbid Detroit from voluntarily desegregating, approval of local school 
site selection, and providing transportation for white suburban schools but not 
for Detroit. 

While the district court found that Detroit's schools were segregated due to 
governmental action, there was no finding that the differing racia l 
composition of city and suburbs was the result of state action; nor was there 
a showing of discriminatory action by suburban districts. Under 'fihese 

1n addition to the State Board of Education, the other State defendants are 

circumstances, the Supreme Court found 
justified: "absent an interdistrict viola 
interdistrict remedy...."418 U.S. at 752. 

an 
tion, 

interdistrict 
there is 

remedy 
no basis 

was 
for 

not 
an 

the Governor, the Attorney General, the State Superintendent of Public 
Instruction, and the State Treasurer. 

These included vocational centers, a uniform code of conduct and fair proce­
dures, programs for school-community relations and parent involvement, 
curriculum design, bilingual education, multiethnic curriculum, cocur ricu lar 
activities with artistic and educational institutions, and a mechanism for 
monitoring the plan. 
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While it is true that the delivery of quality desegregated educat ional 
J ' services is the obligation of the school board, nevertheless this courtI 

deems it essential to mandate educat iona l components where they 
are needed to remedy effects of past segregation, to assure a 
successful desegregative effort and to minimize the possibility of 
resegregation. Bradley v. M i ll iken, 402 F. Supp. 1096 at 1118 (E.D.,,, . 
Mich. 1975).

I -

I • 
I 
.,.. 1 The district court specifically found that the testing and counseling components 

wer e d irectly necessary because those programs, as then administered, were 
•'i, I infected with the discriminatory bias of a segregated school system. ·~· It al so 

specifically found that remedial reading and inservice teacher training are 
) . I "essential" t o a successful desegregation effort. Id. It ordered implementation 

of programs in these four areas, but it left wide discretion with the school board 
to determine t he conten t s. 

1i. •• 

The Six t h Circuit upheld bot h the educational components and the cost­
sharing features of the district court's order, although it ordered the c?se re­
manded for failure to include three of Detroi t's. eight regions in the pupil reas­
signment provisions. 540 F.2d 299 (6t h Cir. 1976). 27 

The State defendant s (but not the Detroit School Board) petitioned for 
Supreme Court review of only two issues: (I) t he inclusion of the four 
educational programs and (2) the requirement that the State bear one-half the 
cost of those programs. On June 27 1977 the Supreme Court affirmed the 
lower court decisions on both those iss~es.28' 

In its decision, 97 S.Ct. 2749 (1977) (Milliken II), the Supreme Court said 
that when a Federal court is fashioning a remedy, it should focus on three 
factors: 

I. The remedy must be related to the condition alleged to offend the 
Constitution; 

27Ninety percent of the students in the three omitted regions are black. 
Detroit's schools serve a lmost a quarter of a million students, of whom 75 
percent are black. Fewer than Io percent of the students are bused under the 
plan. Plaintiffs have been granted permission to file a second ame~ded 
complaint to allege interdistrict violations, in an effort to obtrnn a 
,:netrop?litan areawide remedy, which is still the only way to desegregate the 
inner city, according to the court of appeals, 540 F.2d at 240. 

28 1n so doing, the Court noted that it had never before specifically addres~ed 
the question of including remedial education programs in school desegregation 
decrees. 97 S.Ct. at 2756. 
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2. The decree "must indeed be remedial in nat ur e, t hat is, it must be 
designed as nearly as possible 'to r estore the v ictims of d i sc rim inat ory 
conduct to the position they would hove occupied in the absenc e of such 
conduct'" (97 S.Ct. at 2757, the Court quoting from M i l li ken I); and 

3. The court "must take into accoun t the interest s of Stat e and local authori-
ties in managing their own affairs, cons istent w i th t he C onst i t ut ion." .!s!-

The Court found that the four educational features proposed by the D e troit 
board and included in the district court's order were ampl y suppor ted under 
those three criteria. Rejecting the St at e defendants' assertion that t he Detroi t 
remedy must be limited to pupil reassignment, the Court said: 

These specific educational remedies, although normally left t o the 
discretion of the elected school board and prof essional educat ors, 
were deemed necessary to restore the v ictims of discriminator y con­
duct to the position they would have enjoyed in t e rms of education 
had these four components been provi ded in a nondiscr iminatory 
manner in a school system free from pervas ive de jure rac ial 
segregation. 97 S.Ct. at 2758. 

The Supreme Court went on to ci te a long I ist of lower courts t hat, over 
the years since Brown I, had included remedia l educ at ional programs in desegre­
gation orders. The Court said, "Our reference to th~se cases is not t o be t aken 
as necessarily approving holdings not r evi ewed by th is Cour t . However, t hey 
demonstrate that the District Court in t he case how bef ore us d id no t b reak new 
ground in approving the School Board's proposed plan." 97 S.Ct. at 2760. 

The Court pointed out, however, that approva l o f educational features for 
a Detroit desegregation plan did not mean that such elem ents would a lways be 
proper elsewhere. "On this record, however, we are bound t o c oncl ude t hat t he 
decree before us was aptly tailored to remedy t he c onsequences of the con­
stitutional violation." 97 S.Ct. 2761. 29 

29The district court had ordered that the facul ty of no school should be more 
than 75 percent of any race. The Detroi t Federat ion of T eachers and the 
State argued that in so doing the court exceeded i t s aut horit y bec ause t here 
was no finding of discrimination as to faculty. The Board of Educat ion and 
the plaintiffs for their part, argued that the faculty rat io should be 50-50 to 
be in compliance with Federal regula t ions under t he Emergency School Aid 
Act. The court of appeals said that reassignment of faculty was necessary to 
mitigate the effects of keeping some schools entirely racially isolated, and if 
otherwise feasible, it is also desirable for the court to ensure that t he system 
is in compliance with Federal regulations. The case was remanded to the 
district court for more evidence on the proper standard for desegregating 
faculty, which was not before the Supre_me Court. ~he C our t nev'=:rt~eless 
noted its past holdings that desegregation of staff 1s part o f achieving a 
school system free from racial discrimi~a_tion. ~No particular r ac ial ratios 
are implied, however.) 97 S.Ct. 2758, citing United States v. Montgomery 
County Board of Education, 395 U.S. 225 ( 1969). 
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Milwaukee: Applying Dayton 

The course of the litigation seeking to desegregate Milwaukee, Wisconsin, 
schools is unusual in several ways. First, the name of the lawsuit has changed 
several times as plaintiff students and defendant members of the school board 
came and went from 1965 to 1977. A second unusual feature in the Milwaukee 
case is that the plaintiffs consist of two classes. As in most such cases, a group 
of black children represents a class of all the black students enrolled or to be 
enrolled in ,the Milwaukee schools. But, atypically, the district court also 
cer tified a class consisting of all the nonblack pupi Is enrolled or to be enrolled 
in Milwaukee schools, represented by three nonblack c l) i ldren who are also 
named plaintiffs in the suit. A third unusual feature of the Milwaukee case is 
t hat it reached the Supreme Cour t on the question of liability. All o ther school 
desegregation cases reviewed by the Court during the 1976-77 term involved the 
question of remedy. This occurred only because the defendants decided to 
appeal the finding of liability, despite the fact that the Supreme Court has 
never reversed a finding of school board liability in a desegregation case. 

The original lawsuit began in 1965 and the amended complaint upon which 
the case went to trial was filed March 28, 1968. The trial opened in September 
1973 and was concluded on January 31, 1974. Chief Judge John W. Reynolds 
then ordered the defendants to submit proposed findings, which '!"'!re to be co,:n­
mented upon by the plaintiffs. That process, along with the filing ~f posttnal 
briefs, was completed in December 1974. Thirteen months later, rn Janua~y 
1976, Judge Reynolds released his decision finding that the Milwaukee public 
school systern was unconstitutionally segregated. Amos v. Board of School 
Directors of City of Milwaukee"' 408 F .Supp. 765 (E.D. Wisc. 1976) •. He also 
certified his liability ruling for immediate appeal while desegregation p lans 
were being developed. 

In its finding of liability, the district court held t hat, _"the !3°ard has 
consistently and uniformly adhered to a 'neighborhood school P<?l1cy,' first devel­
oped in 1919." J.2. at 780. However, the board and administration 

acted with the knowledge that the total effect of their actions in 
nd 

>I! furtherance of that policy would be the segregation of black a 
white students in separate schools. ; .because there was general 
knowledge as to the racial characteristics of neighborhoods affected 
by such decisions...[and] alternatives were available which would 
have resulted in schools which are presently predominantly bl?ck 
having substantially lower proportions of their students non-white. 
Id. at 788. 

[T]he Board knew that adherence to the neighborhood school pol icy 
would result in a high proportion of racially imbalanced schools but 
believed, in good faith, that such a policy would produce the beSt 

possible educational opportunities for all students in the sySt em, 
regardless of race. lg. at 808. 
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Citing for authority the Eight h Ci r cui t Court of Appeals opinion in t he 
Omaha case, 30 the court held that even though the school board had not been 
motivated by any desire "to discriminat e against or otherw ise 'shortchange' 
b I ack students," !Q. at 810, yet: 

[The] Court concludes that the school authorities engaged in 
practices with the intent and for t he purpose of creating and 
maint aining a segregated school system, and t hat such practices had 
the effect of causing current conditions of segregation in the 
Mi fwaukee pub I ic schools. ls!· at 818. 

Judge Reynolds claimed that he did not r e ly on the dev ices used in the 
Austin, Omaha, Coney Island, and Kalamazoo cases,31 by wh ich intent was in­
ferred from allegedly neutral actions with natural , pr obable, and foreseeable 
consequences of bringing about or maintaining segregat ion. Neverthe less, he 
cited those cases and added that the school board in tent iona ll y created and 
maintained a segregated school system by acting know ing ly. He noted t hat t he 
"Board has been concerned about" the racial effect of t he ne ighborhood sc hoo l 
po l icy "and has often discussed and considered racial changes in the system's 
schools." Id. at 808. Moreover, the Superintendent of Educat ion and Ass ist ant 
Superintendent tes t ified that the board and administrat ion were: 

unalterably opposed to any fo rm of forced in t egrat ion [and have 
never] in any significant way knowingly coop~rated w it h any po licy, 
program, or law, either federal or stat e, which had as i ts object ive 
the integration of the races. 408 F.Supp. at 819. 

• 

Further, the court mentions, 

school authorities constantly alleged throughout this c ase that cer­
tain characteristics of black school children make t he ir separation 
from other children "reasonably necessary and desirable from an e du­
cationa l point of view"(to achieve quaIity education]• .!.Q. at 822. 

Specific violations cited by the district court included discriminat ory assign­
ment of teachers, additions to black schools, and boundary changes that 
confined and contained black pupil populations, and the busing of black classes 

30united States v. School District of Omaha, 521 F.2d 530 (8th Cir. 1975), 
vacated, 97 S.Ct. 2905 (1977), discussed at page 28, of this booklet . 

3 1 U.S. v. Texas, 532 F.2d 380 (5th Cir. 1976), discussed on p.8; U.S. v. School 
Distr ict of Omaha, 521 F.2d 530 (8th Cir. 1975), discussed on p. 28; Hart v. 
Community School Bd. of Ed., N.Y. School Dist. 1121, 512 F . 2d 37 (2d Cir 
1975); Oliver v. Michigan State Board of Education, 508 F.2d 178 (6th Cir: 
1974), cert. denied, 421 U.S. 963 ( 1975). 
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in t act to "white" sch~ols, where they wE:r~ kept separate. While acknowledging 
t hat for each allegation the school off1c1als had presented a racially neutral 
explanat ion, the district court went on to explain: 

These and similar explanations on an isolated basis seem reasonable 
and at times educationally necessary. In and of itself, any one act 
o r practice may not indicate a segregative intent, but when consid­
ered together and over an extended period of ti me, they do. These 
acts, previously described in detail, constituted a consistent deliber­
ate policy of racial isolation and segregation for a period of twenty 
years. It i.s hard to believe that out of all the decisions made by 
school authorities under varying conditions over a twenty-year 
period, mere chance resulted in there being almost no decision that 

I Jo resulted in the furthering of integration. .!E• at 819. 
-r 

The school officials appealed to the Seventh Circuit Court of Appeals, 
which affirmed the ruling of the district court and rejected the defendants' 
argument that the black schools would have been predominantly black irrespec­
tive of the unconstitutional actions found by the tri al court. The appeals court 
stated: 

As we said in Indianapolis I, "it would be improper to allow the Board 
to follow policies which constantly promote segregation and then 
defend on the resum tion of inevitability." Armstrong v. Brennan, 
539 F.2d 625 at 637 7th Cir. 1976). 

The defendant school board members petitioned to have the case 
reviewed. The Supreme Court granted the petition, vacated the ruling of the 
court of appeals, and sent the case back to the lower court for reconsideration 
in light of the Supreme Court decisions in the Arlington Heights and Dayton 
cases. Brennan v. Armstrong, 97 S.Ct. 2907 ( 1977). The Court, in its ~ 
curiam opinion, called for more explicit findings on the scope of the violation, 
stating: 

The Court of Appeals, observing that there was "an unexplained 
hiatus between specific findings of fact and conclusory findings of 
segregat(ive) intent," stated that the District Court is "entitled to a 
presumption on consistency" and concluded that the findings of the 
District Court were not clearly erroneous. Neither the District 
Court...nor the Court of Appeals...addressed itself to the inquiry 
mandated by our opinion in [the Dayton case], in which we said: 

"If such violations are found the District Court in the first instance, 
subject to review by the Court of Appeals, must determine how 
much incremental segregative effect these violations had on the 
racial distribution of the Dayton school population as presently 
constituted, when the distribution is compared to what it would have 
been in the absence of such constitutional violations.•••" 97 S.Ct. 
at 2907. 
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Like the Supreme Court's decision in the Omaha case, Milwaukee was de-• 
cided by a divided Court, with Justices William Brennan and Th rgood Marshall 
joining in a dissenting opinion written by Justice John Paul St evens. In that 
dissent, Justice St evens pointed out that "it is quite clear that after respectful 
r econsideration the Court of Appeals remains free to re-enter i t s original 
judgment." Id. at 2908. The dissenters argued that Dayton, a case iovolvi ng the 
proper scope of a remedy, had no application to the review of a l iability 
decision32and that the lower court had already properly construe Washington v. 
Davis, which set forth the same principle as to intent that was applied later in 
Arlington Heights. Id. The trial court had found intentional segregat ion w ith 
systemwide impact. 

The Milwaukee school desegregation plan (which was not a part of t he 
case at the time of the 1977 review by the Supreme Court) was eveloped wi th 
citizen involvement through a Committee of I 00, under the guidance of cour t­
appointed Special Master John A. Gronouski, who was also asked to supervi se 
implementation. By September 1977, almost two-thirds of the schools were 
within the guidelines set by the Master's report: 25-45 percent black student 
enrollment, and 11-21 percent black faculty. Since the plan has thus far been 
based largely on voluntary transfers to "magnet schools"--career-:--oriented high 
schools, and specialty elementary schools--the test of tpe eff ectiveness of 
magnet schools for desegregation purposes wi II come when Phase 111 is 
implemented.33 

... .. . 
Omaha: Applying Dayton 

On August I0, 1973, the United States filed suit against the School 
D istrict of Omaha, its Superintendent and members of the district's Board of 
Education alleging violations of Title IV of the Civil Rights Act of 1'964 and the 
14th amendment to the U.S. Constitution. The defendants denied the 
allegations, contending that the Omaha schools were being operated in a 
racially neutral manner. 

• I 

32ot course, the dissent here ignores that aspect of the Dayton opinion dealing 
w ith the duty of the lower courts to make fact find ings sufficiently detailed 
t o enable an eventual determination as to the proper scope of remedy. See 
Dayton Bd. of Ed. v. Brinkman, 97 S.Ct. 2766 ( 1977) and the discussion at 
page 15. The Supreme Court normally does not review the accuracy of 

.Wl~ findings of fact tho~ a court of appeals has determined to be svpported by the 
~~~.\!: record. H owever , 1t may require that the district court supply f indings of 
~.•\. -'·i fact with suf ficient specificity, and it reviews the legal significance of the 

ld"lllll~j fact s. 

33A f ter the Supreme Court remanded the case to the Seventh Circuit, the court 
of appeals remanded to the district court, which held new hearings on the 
issue of intent, and again found deliberate segregation. Meanwhile the 
Special Master's office has been closed, and planning for Phase Ill has been 
s spended. 
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A n initial motion by the United States for a preliminary injunction was 
denied. 367 F .SLJpp. 179 (D. Neb. 1973). Thereafter, a group of black students 
and t heir pare t s intervened as plaintiffs representing a class composed of al I 
black Omaha students and their parents. 367 F .Supp. 198 (D. Neb. 1973). 

The trial was brief, as school desegregation cases go, beginning on March 
4 and concluding on March 20, 1974. 389 F .Supp. 293 (D. Neb. 1974). As in 
other Nort hern cities, Omaha public school segregation was never mandated by 
statut e, so the issues were (I) whether the schools were segregated, and, if so, 
(2) whether that condition had been caused or maintained by intentional state 
acti on. 

The school district, consisting of about 60,500 students of whom 20 
percent are black, includes most of the city of Omaha and part of Sarpy County. 
There was no dispute that the school system was in fact segregated, both as to 
students and faculty. Dispute arose only over the issue of intent . 

On October IS, 1974, District Court Judge Albert G. Schatz ruled that the 
e';'id~nce presented d!d not justify a finding of intentio~a! discrif;1inat ion ~nd he 
d1sm1ssed the lawsuit. .!.9_. The district court's opinion reviewed e~1dence 
concerning the altera'fl ion of elementary attendance zones, handling of 
overcapacity enrollments, creation of junior high schools in the 1950'~, use of 
opt ional attendance zones, special transfers faculty hiring and assignment, 
construction of new schools, and relationships 'to racial patterns in housing. 

In each area, the trial court either found no segregative effect or found 
that the plaintiffs failed to present evidence sufficiently persuasive t~ meet :he 
burde!1 r~uired by .Keyes of proving ".an intentionally segregative ,rolicy

89 practiced tn a meaningful or significant portion of the school system. 
F.Supp. at 305. Absent such evidence, said the district court, the bur de': does 

.. not shift to the school officials to prove that their actions were not mot ivat ed 
by discriminatory intent. Id. Judge Schatz added: 

From all the evidence before it and from reviewing the many cases 
dealing with the segregation p;oblem, this Court is convinc~d t~at 
this record simply does not justify the finding and d~ter~t~ation 
that the school authorities in question intentionally d1scnminat:d 
against minority students practicing a deliberate policy _of rac ial 
segregation. Without such a finding the law does not require that ~ 
school system developed on the n~ighborhood plan, honest_ly an 
conscientiously framed and administered, without intention °~ 
purpose to discriminate racially must be set aside or abandone 

• • ' t· is thebecause a racial imbalance in certain schools some imes 
result. Id. at 322 . 
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The United States and the intervening plaintiffs appealed the dismissal 
ruling to the United States Court of Appeals for the Eighth Circuit.34 That cour t 
reversed the ruling of the trial court and held that the evidence was sufficient 
to create a presumption of segregative intent in five areas, ruled that there was 
no evidence in the record to rebut that presumption, and that therefore "the 
segregation in the Omaha public schools violates the Constitution and must be 
'eliminated root and branch.'" 521 F.2d 530,537 (8th Cir. 1975). 

According to the court of appeals, the evidence indicated not only that 
the segregative effects were foreseeable but also that the school board had 
conscious knowledge of the likelihood of a segregated faculty, the segregative 
effect of site selection for new schools, and the deterioration of one high school 
that was 96 percent black. 521 F .2d at 535, n. 8. Segregative actions also 
included transfer policies requiring students to provide their own transportation 
and to be at the achievement level of the receiving school. Optional attendance 
zones were provided in neighborhoods that were residentially in racial 
transition.35 

34The Eighth Circuit has jurisdiction over Federal cases arising in North 
Dakota, South Dakota, Nebraska, Minnesota, Iowa, Missouri, and Arkansas. 

35Discriminatory housing policies did not serve as grounds for the decision. The 
court said they provided an alternative, however, following precedents in 
other circuits (that are therefore not legally bind ing in the Eighth Circuit) 
that attendance zones cannot be imposed on intentional residential 
discrimination, public or private. According to the court of appeals, 
significant housing facts were: 

• Housing in the Near North Side of Omaha 
actions of the Omaha Housing Authority. 

was segregated partly due to 

• Racial covenants were recorded in deeds, 
Supreme Court declared them unenforceable. 

even after 1948 when the 

• In 1953 the State Board of Realtors promulgated 
favored one-race neighborhoods. 

a Code of Ethics that 

• In 1960 sellers were 
sales agreements. 

allowed to cross out an antidiscrimination clause in 

• From 1963-65 sellers could include in multiple listings the word 
"conditions" to indicate "white only." More than one-third of the listings 
were so designated. 521 F .2d at 534-5. 
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The court of appeals wen t on to explain that, in its view, the trial court 
had fa1led t o recognize properly how the "presumpt ion" of intent re lated t o the 
evidence. Under the proper legal standard, said the appeals court, " a presump­
tion of segregati ve intent arises once i t is establi shed that school au t hori t ies 
have engaged ih acts or omissions, the natural, probable and foreseeable conse­
quehces of which Is to bring about or maintain segregat ion." 521 F .2d at 535-
36. 

The court of appeals then ordered the case sent back to the trial court 
wi1h instruct ions to devel op a systemwide desegregation plan to be fully 
implemented by the 1976- 77 school term. The faculty was required to be 
integrated by 1975- 76. Under the plan, no school was to ha~e a black 
enrollment greater than 35 percent, and any school at present having a black 
enrol lm ent between 5 percent and 35 percent would be left alone. 521 F.2d at 
547. T he U .S. Supreme Cour t decli ned at that time t o rev iew the appeals court 
dec ision, 423 U .S. 946 ( 1975), so the case went back t o Judge Schatz for the 
development of a remedy. 

he Omaha Board of Educat ion submitted a system wide desegregation 
p lan36 on December 31, 1975. A fter public hear ings and several changes, the 
t ri a l cour t app_roved t he pl an on A pr il 27, 1976 , and incorporated it as part of 
t>he desegregation order. 4 18 F .Supp. 22 (D. N eb. 1976). The judge commented, 
w i t h respect to the process of developing t he p lan: 

It sh ould be not ed, at t he outset, t hat all t he parties herein, and_the 
Board of Educat i~n and i t s Task Force, have gone about the assign­
ment of fo rmulat ing a student in tegration pl an w i th exemplary good 
faith, cooperat ion and sincere ef forts to resolve the problem. An 
adversary approach has been minimal. 418 F .Supp. at 23-24. 

The cour t also expressed high praise for a court-apoin ted Interracial Committee
24that had worked w i t h t he par t ies and t he court in develop ing the plan. _!s!. at , 

n. 2. 

After the plan_ was ordered, the plainti ff cl ass of black students appealed, 
saying the plan was inadequate; it did not go far enough. The school _defendants 
also appealed, saying the plan was beyond t he powers of t he c~ur t ; 1 t we_nt too 
far. The court of appeals upheld the lower court's desegr egat ion plan--it was 
legally justif ied--on August 24, 1976. 54 1 F .2d 708 (8th Ci r . 1976). 

The p lan, which was implemented September 1976, included s_uch 
desegregation tools previously approved by the Supreme Court as rezontg, 
magnets, new feeder patterns, and transfer s promoting racial bal?nce. P a~s 
for sch<?ol construction, additions, and closings wer e to be subm1tte? to t e 
court, wh ich would retain j urisdiction to ensure effect ive implementat io~. _Th_e 
lack of inclusion of fi r st graders was to be rev iewed in one year to see i f it is 

36Excluding students in t>he first grade. 
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constitutional. In addition, the court ordered t he development of detailed 
logistical plans for transportation, health, safety, secur i t y, special needs 
transfers, home and school communication, curriculum development, movement 
of equipment and instructional supplies, modificat ion of fac il i ties, budget, 
monitoring, a public acceptance program, and all attendan t personnel 
considerations. 

The defendant School District of Omaha subsequent ly petit ioned for 
review by the U.S. Supreme Court. On June 29, 1977, t he Supr eme Court in a 6-
3 per curiam opinion vacated the judgment of the Eighth Ci rcui t Court and 
remanded the case for reconsideration. 97 S.Ct. 2905 ( 1977). 

The Supreme Court, in its decision, pointed to the district cour t's con­
clusion that the plaintiffs "had not carried the burden of proving a deliberate 
policy of racial segregation." The Supreme Court t hen mentioned t hat while the 
court of appeals "generally accepted these [the district court's] fact f indings [, 
in each instance, however, it concluded that there was sufficient evidence under 
the le al standard it ado ted to shift the burden of proof t o the [school 
district." Emphasis added. Referring to its earlier decisions in Washingt on v. 
Davis37 and Village of Arlington Heights v. Metropolitan Housing Development 
Corp.,38 the Court said that in ordering and developing an "ext ensive plan 
involving, among other elements, the systemwide transpor t at ion of pupi Is," the 
lower courts had failed to address themselves to the inquiry r equired by t he 
Dayton case, decided only two days earlier, where the Court said: 

If such violations are found, the District Court in the first instance, 
subject to review by the Court of Appeals, must determine how 
much incremental segregative effect these violations had on the 
racial distribution of the Dayton school population as pr esently 
constitut ed, when that distribution is compared t o what i t would 
have been in the absence of such constitutional violations. The 
remedy must be designed to redress t hat difference, and only if 
there has been a system-wide impact may there be a system-wide 
remedy. 97 S.Ct. 2905-6 (citations omitted). 

Mr. Justice Brennan, in a dissent joined by Justices Marshal I and Stevens 
argued that the lower courts had already properly interpreted Washington v: 
Davis and anticipated the reasoning _of Arlin~on Heights. He did not consider 
t hat the Dayton decision added anything new. 

' 
37See page 6. 

see page I 2. 

391n October 1977, the court of appeals ruled that the desegregation of the 
Omaha schools had been intentional, under the legal standard laid down by the 
Supreme Court, and sent the case back ~o the district cou:t f~r a factual 
determination of the incremental segregative effect of the v1olat1ons and the 
designing of an appropriate remedy. 565 F.2d 127 (8th Cir. 1977). 
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Some Conclusions on the 1976-77 Supreme Court Term 

Of the six school desegregation cases addressed by the Supreme Court in 
in the 1976-77 term, all reached the Court on the petition of school board or 

l ' 

State defendants who had lost in the courts of appeal. In five of those cases, 
the Supreme Court vacated the lower rulings and remanded for further actions. 
In one, Detroit, it affirmed the lower courts' actions. It did not reverse a single 
school desegregation decision. It is therefore feasible, though perhaps not 
likely,40 that in each instance where there was a Supreme Court remand the 
lower court could, after reflection, reissue its original opinion or could reach 
the same decision but support it with a new opinion more clearly relating the 
facts of the case to the appropriate standards demanded by the Constitution and 

1 • 
,JI 

the Supreme Court. 

It is important to note, as did Mr. Justice Brennan in his concurring 
opinion in Dayton, that: 

The Court today reaffirms the authority of the federal courts "to 
9:ant _appropriate relief of this sort [i.e., busing] when constitutional 
v1olat1ons on the part of school officials are proven."... [l]t is clear 
from the holding in this case, and that in [ Mi II iken II], also decided 
today, that the "broad and flexible equity powers" of district courts 
to remedy unlawful school segregation continue unimpaired.
97 S.Ct. at 2776. 

~he lan:Imark school decisions in Brown, Swann, and Keyes remain intact 
in the1_r hol~1ngs that state-mandated segregation, whether by statute or by 
other intentional efforts of school officials is constitutionally impermissible; 
and, when it is found, Federal courts conti~ue to have broad power to order 
whatever remedies are necessary to eliminate all vestiges of that segregation. 

Ir 

40
see the discussion of Judge Rubin's order in the Dayton case, on page 18, 
which dismissed the case after remand from the Supreme Court. . ~ 
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PART II. CASES ON WHICH THE SUPREME COURT DID NOT RULE IN 1976-77 

Loui sville, Kentucky: A Metropolitan Plan Continues 

The suit seeking to desegregate schools in the Louisvi lie area began as two 
separat e lawsuits, one against the Jefferson County school system and the other 
against the school district for the city of Louisville. Initially, the trial judge 
decJded that the city and county cases had to be I itigated separately, dismissed 
both lawsuitsJ and entered judgments on behalf of the respective school boards. 
In December 1973, this decision was reversed by the Sixth Circuit Court of 
Appeals, which ordered the district court to consider a metropolitan remedy. 
Newburg Area Counci l, Inc. v. Board of Educat ion of Jefferson County, Ky., and 
Haycraft v. Board of Education of Louisvi lle, 489 F.2d 925 (6th Cir. 1973). In 
reversing, t he Sixth Circu i t f irst looked at the county school system and found 
96,000 students, 4 percent of whom were black and 65 percent of whom rode 
school buses to and from school. The county school board argued that the two 
or three elementary schools that were predominantly black had become so 
because of changing residential patterns and not because of board action. The 
court acknowledged that i f residential changes had been the sole reason for the 
existence of predom inantly black schools within the county system, then there 
would be no constitutim1al v iolation. However, the court pointed out that one 
elementary school had remained black since before the Brown decision of 1954, 
despite the board's affirmative duty to desegregate. Once state-imposed 
segregat ion was found to have existed in any school in the district, then all 
vestiges of the state-imposed segregation were not eliminated as long as the 
school remai ned an all-black school. The court stated: 

Si nce t he Jefferson County Board has not eliminated all vestiges of 
state- imposed segregation from the system, it had the affirmative 
responsibility to see that no other school in addition to Newburg 
would become a racially identifiable black school. It could not be 
"neutral" with respect to students on assignments at [the other 
elementary schools] . It was required to insure that neither school 
would become racially identifiable. 489 F.2d at 929. 

The court of appeals went on to examine the Louisville School District, 
which at the time of the Brown case had operated a racially segregated sySt em 
as then required by Kentucky law. Despite so-called "integration" plans adoptedd 
in the intervening years by the Louisvi lie Board of Education, the court_ f?un 
that over 80 percent of the schools in Louisvi lie remained racially identif table 
in a school system that was 50 percent white. Since the effects of pre-Brown 
state-imposed racial segregation still remained in the Louisville s<:hool ~Yste~, 
the Sixth Circuit also reversed the trial judge's dismissal of the suit agamSt t e 
Louisville Board of Education. 

thThe district court then ordered the preparation of a remedy for e 
metropolitan area as a whole, noting that neither Louisvi lie nc:- Jefferson 
County had a unitary school system and that boundaries between the two were 
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not sacrosanct since they had been disregarded for purposes of segregation. 
Children had been systematically bused across the boundary to segregated 
schools. 1 

Meanwhile, the U.S. Supreme Court issued its first Detroit decision 418 
U.S. 717 ( 1974), which prohibited an order for cross-district busing, absent 
interdistrict constitutional violations or violations by all the distr icts subject to 
the order. Because the order in the Louisville and Jefferson C ount y c ase 
covered all school districts in Jefferson County, the Supreme Cour t vacated the 
order and sent the case back to the Sixth Circuit f?r reconsiderat ion in light o f 
Milliken I. On remand, 510 F.2d 1358 (6th Cir. 1974), the Sixth Ci r cui t 
distinguished the facts involving Louisville and Jefferson County fr om t he 
situation in Detroit, and wrote: 

A vital distinction between Milliken and the present cases is that in 
the former there was no evidence that the outlying school districts 
had committed acts of de jure segregation or !hat_ they were opera­
ting dual school systems. Exactly the opposite 1s true here since 
both the Louisville and Jefferson County School Districts 
have...failed to eliminate all vestiges of state-imposed segregation. 
Consequently, as contrasted with the outlying Michigan districts 
they are guilty of maintaining dual school systems. 510 F .2d at 
1359. 

The Sixth Circuit also noted the importance of the county as the primary 
unit of government in Kentucky and found that there were only two school 
systems involved, not 53 separate distr!c~s as !n the Detroit _metropolitan area. 
Thus a metropolitan remedy was admin1strat1vely uncomplicated. The court 
then re-entered substantially its prior opinion from 1973 and ordered the 
district court to formulate a remedy, stating: 

[N]o justification appears for permitting the city and county school 
districts in Jefferson County to remain completE:IY autonomous if 
the effect is to impede the process of desegregating the schools of 
the county as a whole. ~ at 1361 . 

The Louisville School District then dissolved itself, and the Kentucky 
State Board of Education ordered the Jefferson County Board of Education to 
merge with Louisville's Board of Education to create a school system that 
would be 81 percent white. 

1Also in the record, but not the basis of the decision, was evidence of official 
actions that contributed to segregated housing. 



; ,• ·-
. . -

L,. . I 
• ; 'ti 

..II 
. t 

In April 1975, the Supreme Court denied certiorari. 2 421 U.S. 931. On 
July 30, the district court ordered a countywide desegregat ion plan to be 
carried out that fall. In so doing, the court rejected part ial-day desegregation 
as failing to eliminate racially identifiable schools and exempt ed from the plan 
the small Anchorage Independent School District, because ther e was no 
evidence that it had discri minated. 

The plan, developed with the aid of Jefferson County defendants and 
demographic experts of the plaintiffs, requires element ary schools to be 12-40 
percent black and secondary schools to be 12.5-35 percent black. Judge 
James F. Gordon said his c r iteria for a satisfactory plan were fairness, 
predic t ability, and school and neighborhood stabili ty. Exempt ed from busing 
were all pupils attending 16 elementary and 12 secondary schools that were 
within the racial guidel ines. While planning time was short , a signi ficant system 
was est ablished so implementation of the plan could be monitored by the 
plaintiffs, by the court-appointed Master, and by the court. The plan was 
affirmed by t he court of appeals on August 23, 1976. Cunni ngham v. Grayson, 
54 1 F .2d 538 (6th Cir. 1976). The plan at first postponed desegregation of first ­
gr aders, and then exempted them entirely from the plan until there is a 
countywide k indergarten program. Plaintiffs are challenging this exemption. 

Meanwhile, on May 4, the court appointed the monitoring committee, 
which quickly got to work. By August 2, the committee's report had been fil ed 
and accepted, f inding 28 elementary schools out of compliance during the 1975-
7 6 school year . 

The defendants argued that the 28 schools were not within the guidelines 
because of residential mobility, not deliberate school board action, and that the 
Supreme Court's ruling in t he Pasadena case relieved the school board of any 
duty t o reassign children annually to maintain set racial r atios. However, the 
court r uled that, unlike t he situation in the Pasadena case, Jefferson County 
had never achieved a unitary school system. So the court need not determine 
what caused the unbalanced enrollment. The defendants were ordered to bring 
the 28 schools into compliance by busing 900 additional black chi ldren. The 
order was affirmed by t he court of appeals. 560 F.2d 755 (6th Ci r. 1977). 

Wilmington: A Metropolitan Remedy for 1978-79 

Besides the Indianapolis case (see p.14),the most important development 
since 1974 involving claims for metropolitan relief have come in Wilmington, 
Delawar e. The desegregation case began in State court as Gebhart v. Belton, 33 
Del. 144 ( 1952). This case was consol idated with cases in several other States 
that were segregated by State law and decided by the Supreme Court in May 
1954 _along with Brown v. Board of Education. A new case, Evans v. Buchanan, 

1n seeking review by the U .S. Supreme Court, the party that lost in the. court 
below applies for a "writ of certiorari," which the Supreme Court grants if four 
just ices favor the action. 

• I 
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was filed in 1957, charging failure to dismantle the dual school system in 
compliance with the Brown decisions. Subsequently, in t he cour se of thfs 
litigation spanning more than two decades, the city of Wilmington entered the 
case as a plaintiff, and suburban New Castle County districts were joined with 
the State as defendants. 

In 1974 a three-judge Federal court held that a 1968 elawar e st atute 
that authorized the State Board of Education to reorganize and consolidate any 
school district but Wilmington was unconstitutional in excluding Wilmington. 
379 F.Supp. 1218 (D. Del. 1974). Intentional action was inferred from t he con­
text, which included the fact that the Wilmington school di,strict was more t han 
two-thirds black at the time the law was enacted and remains t he on ly 
majority-black district in the State. Thus a unitary school system had been 
effectively blocked. The court held that no compelling state interest just ified 
maintaining a sacrosanct line between city and suburbs since he line had been 
breached often for segregative purposes. Moreover, · the Supreme Court hod 
held in North Carolina State Board of Education v. Swarm (Swann 11), 402 U.S* 
43, 45 ( 1971 ), that a State legislature cannot impose restrictions on a school 
board's authority to operate a unitary system or to disestablish a dudl system. 
In Wilmington, where about half of all black students in Delaware· live, there 
were unremedied violations--schools that had been one race by law pr ior to 
Brown I remained racially identifiable. The court ordered the preparation of 
Wilmington-only and interdistrict plans. 393 F.Supp. 428 (D. Del. 1975). The 
Supreme Court affirmed this decision without issuing an opinion, 423 U.S. 963 
( 1975). 

Following the Supreme Court's decision in Milliken I, (see pp. 22 and 36) 
the lower court reiterated its findings of interdistrict violations. Thes; 
included evidence of cooperative action by the Wilmington and New Castle 
County school systems to send public school children across the city line to 
segregated schools; a recent State law to pay for interdistrict transportation of 
parochial school children, which aided white withdrawal from Wilmington public 
schools; and actions by other public officials contributing to segregat ion of 
public and private housing in city and suburbs, fostering one-race neighborhoods 
and restricting public housing to the central city. 

In May 1976, the district court ordered the adoption of an interdistrict 
plan involving the 11 suburban districts. 416 F.Supp. 328 (D. Del. 1976). This 
decision was affirmed by the court of appeals, and the State was ordered to 
submit a plan. With repeated delays and the failure of the State to produce a 
plan that met constitutional standards, implementation was postponed unti I 
September 1978. 435 F .Supp. 832 (D. Del. 1977). When the Supreme Court 
refused to review the latest decision, 98 S.Ct. 235 ( 1977), the way was clear for 
implementation of the plan approved by District Judge Murray M. Schwartz on 
January 9, 1978. The district court rejected a plan developed by the New 
Castle County Planning Board of Education that would have left wh ite students 
in their home neighborhoods for ten years and black students for two, with 
Wilmington schools never used for primary grades or senior High school, despite 
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a location of Wilmington high school that was ideal for desegregation purposes. 
The judge noted that the board's plan deferred to sentiment against busing sma ll 
ch i ldreh but was apparently insensitive to busing small black children. Wh ile the 
cour t found som disproportionate burden unavoidable because of the smaller 
capacity of schools that are now predominantly black, it said the burden should 
not be excessive where a practical alternative exists. 

The plan that wi II be implemented September 1978 requires busing of 
black children f or nine years, while insuring use of Wilmington schoo ls for the 
f ul I grade span. In addition, the court followed the Supreme Cour t's lead in 
Mi II iken II (seep. 2 1) and ordered the State to provide money for educational 
programs to overcome the effects of segregation and to prevent resegregation. 
Included wer~ inservice training of administrators, faculty, and other staff; 
specidl programs for reading and communication skills that do not employ 
resegregative practices; curriculum and materials free of bias and reflecting 
cultural plur alism; effective, nondiscriminatory counseling to prevent 
resegregation and to promote the nondiscriminatory offering of vocational 
training and college preparatory programs; nondiscriminatory policy on new 
school construction, additions, and closings; human relations programs for 
students and teachers; a nondiscriminatory disciplinary code, procedures, and 
practices; and the reassignment of staff to eliminate racial identi fiability of 
faculties. 

Also necessitated by the State legislature's inaction the cour t tackled the 
difficulties ar ising from widely disparate local tax rates i~ the II school districts 
that were consolidated for purposes of desegregation. Faced with virtual 
anarchy if nothing was done, the court set a maximum rate within the range of 
rates previously existing in the separate districts leaving the remaining deci­
sions t o the new school board. The court declined to set up a mechanism f~r 
monitor ing implementation but kept jurisdiction in the case until the system is 
deemed completely unitary, as demonstrated over a reasonable period of time. 

Boston 

After prolonged investigation by the Department of Health, Education, 
and Welfare (HEW) into purported violations of T i tle VI of the Civil Rights Act 

th(42 U.S.C.§ 2000d) and efforts by the State of Massachusetts to implement . e 
State's Racial Imbalance Act (Mass. G.L. C. 71 § 37C, 37D), the NA_ACP filed 
suit in 1972 on behalf of black Boston public school children and their parents.

ndThe plaintiffs alleged that the leadership of the Boston School Committee a 
the Superintendent of Schools violated rights under the 14th amendment. ~f 
more than a dozen decisions in this case, the most important one set ou: in 

detai I the actions of t he Boston School Committee that constituted de Jure 
segregation. Morgan v. Hennigan, 379 F .Supp. 41 O(D. Mass. 1974). [As in some 
other school cases, the suit changed names as chairmen of the Boston S_ch0 '?1 

Committee came and went. The first decision was affirmed by the First Circuit 
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Court of Appeals 3 as Mor an v. Kerr i an, 509 F.2d 580 (1st Cir. 1974), ce r t . 
denied, 421 U.S. 963 1975 , and cur r en tly is know n as Morgan v. McDon~ 
after John T. McDonough, the current chairma'} 

Judge W. Ar t hur Garrity, Jr. , enumerated-the actions token by the school 
committee in an effort t o avoid enforcement of t he Racia l ImbaJance Act and 
recounted the long history of discr iminatory actions proving that Boston did not 
fo l low a neutral "neighborhood school policy." Complex feeder patterns., open 
enrollment, and t ransfer policies del iberate ly f oster ed segregat ion. One 
subsystem of the Boston school system that as 7 I per cent nonwh ite oper a t ed 
under a five- t hr ee-four grade pattern, including sixth to eighth grade m iddle 
schools. The ot her subsystem, which was 76 percent white, operated under a 
six-t hree-thr ee syst em, with junior high schools. Thus, in the court's v iew , the 
structure impeded t ransfers between t he wo subsyst ems. 

In addition, t he pat t ern of use of acil i ties and selection of s i tes for new 
school buildings promoted segregation. Por t able dassrooms w ere added t o 
crowded black schools, al t hough space was plent i f ul in appr opr i a t e white 
schools. Some white schools wer e a lso permitted to become overcrowded r a ther 
than enroll studen ts in black schools. Faculty and other staff w er e segregated, 
adding to the racial identifiabi lity of schoo ls. Vocational and examinat ion 
schools were operated to promote segregation .and to deny oppor tuni t y to black 
students. 

The r emedial desegregat ion p lan was implem ented in t hree phases 
beginning in September 1975. It c urrent ly includes new community sc hooi 
districts; citywide magnet schools t hat are af f i l iated w i th higher educa t ion 
business, and cul t ural institutions t o improve the quality of the educat ional 
offering; and examination schools, all fo llo ing some racial guideI ines. The 
court has ordered a reassessment and improvement of support services at t he 
examination schools by August 1978. 

One-fourth of the students in the system attend m agnet schoo ls , some 
voluntarily traveling more than an hour . (M andat or y busing does not e xceed 5 
miles or 25 minutes.) The faculty has been desegregated, and the n umber of 
blacks in high administrative positions has been incr eased, despi te cont inued 
"deliberate obstructionist tactics of t he school committee." Civ. No. 72-91 1-C 
Memorandum and Orders Modifying Desegregat ion Plan, May 6, 1977, p . 2. ' 

To monitor compliance with the court order, Judge Garrity ap po inted a 
Citywide Coordinating Council and Communi ty Distr ict Advisory C ounci Is t hat 
report to him, leading to cont inued intervention by the court to r emedy 
violations, to cope with school closing and student reass ignment, and to m eet 
contingencies. Additional groups have been established to promote parent and 

3The First Circuit has jurisdiction over all Federal cas~s ari s ing in Maine, New 
Hampshire, Massachusetts, Rhode Island, and Puer t o Rico. 
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community involvement in the desegregation process. Judge Garrity has been 
working toward turning the monitoring function over to t he Bost on School 
Committee, but the effort has been impeded by the "persistent fai lure of the 
school committee t o organize and staff a functioning Department of 
fmp)ementat ion-a(l enti ty within the school system which should be capable of 
effectively implement ing the desegregation order of the court and advising and 
monitor ing school department personnel in matters concerning desegregation." 
May 6, 1977, p. 3. 

All Judge Garrity's decisions in this case that were appealed have been 
affirmed by the First Circui t , and t he Supreme Court has decl ined to review 
them. 

Buffalo 

The I it igat ion 1o desegregate the Buffalo Public Schools, Arthur ~­
Nyquist, 41 5 F .Supp. 904 (W.D.N.Y. 1976) affirmed in part, reversed in 

part, 573 F .2d 134 (2d Cir. 1978), illustrat;s two common charact eristics of 
school de~egregati on cases. First, at the liability stage, a unique t :1ct P?tt ern 
emerges in each Northern city, after the plaintiffs have plumbed i ts history. 
Second, a t the remedy stage, t he court is seen trying to develop and enforce a 
plan that wil I safeguard constitutional rights, without becoming a "super-schoot 
board" (415 F .Supp. at 910). 

The suit was brought on behalf of black and white parents of chi l?ren 
a tt ending the Buffalo public schools the Citizens Council for Human Relations, 
and the local branch of the NAACP against the State Commissioner of 
Education and Board of Regents local school officials and the Mayor and 
Common Council of the City. All the parties agreed that ~vere racia l isolation 
existed in the s~hool syster:n. Of 77 elementary schools, 55 were 80-100 percent 
of one race. F ive out of six junior high and middle schools, and seven out of 13 
high schools were 80-100 percent one race although the entire school system 
w as almost evenly divided (47 percent nonwhite). 

The only issue before the court was whether the segregation c~e about 
intentionally. Chief Judge John T. Curtin decided that it had. Practices com­
mon to other school systems were evident such as failure to recruit minor ity 
per sons and assigning black teachers to biack schools (415 F.Supp. 943-94_8), 
manipulation of zone boundaries, and the selection of sites for new schools :,v1th 
the knowledge that they would open overwhelmingly minori~y, where P!"actic_al, 
less segregative alternatives existed. Optional zones were created in white 
resid~nt_ial are~s near schools with large numbers of minorit>: students, t~u~ 
permitting white students to transfer out and increasing the _ra_c,a 
identifiability of the school . 415 F.Supp. 936-941. Discriminatory acm 1ssions 
procedures were also followed for vocational-technical schools. 415 F.5upp. 
941-943. 
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Blacks were concentrated in one high school by a language-transfer pol icy 
that was perhaps unique to Buffalo. (Described 415 F.Supp. 926-930). A s a 
white and predominantly Polish neighborhood began to grow increasingly back, 
the school board fostered the racial identif iabi I ity of the neighborhood by 
making the high school even more heavily minority than the neighborhood. 
Since 1960 East High School offered no "special language'' courses--Pol ish, 
Italian, Hebrew, Russian--allowing anyone to transfer to another high school 
that offered those languages. Special action by Pupil Personnel was requ ired, 
although that office did not check to see if pupils actually studied the language 
at the receiving school. Pupil Personnel repeatedly suggested to the 
Superintendent that Polish be taught at East, and the U.S. Commission on Civil 
Rights noted in l 963 why East High School was overwhelmihgly black. By way 
of contrast, in other geographic areas of the Buffalo system, language programs 
were instituted in response to needs, making transfers unnecessary . Although 
the language-transfer policy was finally ended in 1972, the judge reasoned that 
it was no excuse for the school board to point out rthat white students now 
refuse to return to East High School, since the board was responsible for making 
the school 99 percent minority, known as a "black school." 

The responsibility of defendants other than local school authorities was 
also established. The city government used its power to control funds to stal I 
and impede integration. The actions of the State Board of Regents and Com­
missioner in enforcing State integration laws, according to the court, "weave a 
saga of much talk and insufficient action"; 415 F.Supp. 949. The State had 
authority to remove the school board or to withhold funds. However, the ruling 
that the State shared responsibility was reversed by the Second Ci r cuit Court of 
Appeals:' 573 F.2d 134 (2d Cir. l 978). 

Evidence was also taken on the segregative housing policies of the Federal 
Government, Buffalo Municipal Housing Authority, and the real estate industry, 
not as a basis for the underlying proof of state action as a cause of segregat ion, 
but to refute the school board's sole defense that i t had innocently imposed 
neighborhood school pupil assignments on fortuitously segregated residential 
patterns. The district judge noted that the city cannot hide behind a policy it 
has power to alleviate, 415 F.Supp. 968, adding that he subscribed to the 
doctrine enunciated in the two judicial circuits in the South• 

. . . If residential racial discrimination exists, it is immaterial that it 
results from private action. The school board cannot build i ts exclu­
sionary attendance areas upon private racial discrimination. 415 F. 
Supp. at 968, citing Brewer v. School Board of Cit of Norfolk 
Virginia, 397 F.2d 37, 41-42 4th Cir. 1968 en bane .s 

' i• ' ·, ,•wl,'1 
' 

4The Second Circuit has jurisdiction over Federal cases arising in Vermont, New 
York, and Connecticut. 

5The Four th Circuit has jurisdictio~ over Federal casE:s arising in Maryland, 

Virginia, West Virginia, North Carolina, and South Carolina• 
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and 
When t he segregated housing patterns are the result of "state 

.., action," w e are faced w ith double discrimination. 415 F .Supp. 969, 
citing U.S. v. Texas Education A ency, 467 F .2d 848, 863-64 n. 22 
(5th Cir .1972 , emphasis in original . 

These passages--which are not isolated and rare references to housing-­
are worth noting because there may be some public misconception that the issue 
of segregated housing is a novelty that did not face the courts unti I school dese­
gregation cases turned toward the North. 

The remedy ordered by the court provides for compulsory racial balance 
of high schools and voluntary measures at the elementary level. There are 
magnet elementary schools, a "quality integrated education" program, and one­
way busing that predates the desegregation decree and permits black st udents 
to transfer from core-city to peripheral predominantly white elementary 
schools. Plaintiffs are challenging the effectiveness and the disproportionat e 
burden of the elementary transfer programs. 

Cleveland 

In 1973 a suit was filed on behalf of black children in Cleveland against 
several State political and educational office holders and the city Board of 
Education and Superintendent, alleging that they operated unconsti tutionally 
segregated schools and followed policies, practices, and customs that had "the 
purpose and effect of perpetuating racial and economic segregation." Reed v. 
Rhodes, 422 F_.Supp. 708, 712 (N.D. Ohio 1976). All parties agreed. that the 
schools were in fact segregated since 92 percent of the black children o f 
Cleveland attend~~ sch~ols that were more than 90 percent minor_it_y i~. 1975. 
Faculty and admin1strat1ve assignments increased the racial ident1f1abtlity of 
schools. The only issue at trial was whether the defendants were responsible. 
Chief Judge Frank J. Battisti held that the State and local education officials 
were. 

In some instances, the segregative purpose or intent of actions was cl~ar • 
In others, the judge reasoned that a presumption of segregative purpose ari~es 
when it is established that the natural, probable and foreseeable result of off_ic­
ial action was an increase _or perpetuation ot' segregation. The presu~ption 
could be rebutted by a showing that the particular actions involved a cons1stent 
application of racially neutral principles. Although the school board argued that 
it ad~ered . to a n~utral neighborhood school policy, the judge found that, 
especially in hand! 1ng problems associated with overcrowding, there was no 
policy at all as to desirable enrollment or geographic unit to be served, and that 
other policies were applied very flexibly to segregate, but seldom to integrate. 

Discriminatory policies noted by the court included the use of int~ct busf 
ing of entire ~las~es <;>f black children; selection of school sites in the middle~­
ghettos, making inevitable the one-race composition of newly opened schoo ' 
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changes in attendance zones and district boundar ies that fostered segregation; 
closing schools and reassigning students in a segregative m anner, use of bui I d ing 
additions, private rental facilities and portable classrooms to ovoid sending 
children from overcrowded schools to schools of another race w i th avai fable 
space; use of optional zones and special tran fers to perm it wh i te students to 
transfer to white schools; segregating students by conversion of board-o wned 
facilities to other uses; changing grade structures t o effect racial segregat io n· 
and segregation of staff. ' 

The State Board of Education was implicated in approving substandard 
double sessions during the mid- l 960's, the court finding t hat most of the schools 
affected were predominantly black. The State boar d w as olso aware o f segre­
gated conditions throughout the Cleveland system and, according to the court 
knew that it had authority to revoke school charters and w ithho ld funds to br in~ 
about change. But the board did not act. 

The court also noted that the school syst em had, in sever a l ways, con tr ib­
uted to the racial identification of neighborho~d~. By participat ing in planning 
sites for public housing and schoo ls, s~hool ?~f1c1als helped cr eate racially seg­
regated housing. These actions were in add1t1on to those of ot her gover nm ental 
agencies that promoted segregated housing. 

In July 1977, the Sixth Circui t Court of Appeals, w i thout reversing, vacat - r 
ing, or staying the original 1976 decision, sent t h~ .case. back to the distri c t 
court in light of several recent Supreme Court de~1s1~:>ns, including Dayton (see 
p. 15 ). The court of appeals noted t hat the 1976 district court opinion had been 
"extensive and careful" but suggested that t ~ere should be specifically 
numbered and labeled findings of fact and c~ncll!si~ns of law that the Supr eme 
Court seemed to want. A new decision, still f mdmg that both the State and 
local school officials had violated the Consti tution, was released by the distr ict 
court in February 1978. It was again appealed and was argued before t he Sixth 
Circuit on June 20, 1978. A decision is expected before school opens in the fol I 
of 1978. 

Judge Battisti found that the v iolati<;>ns h~ve had systemwide impact, 
based on "over 200 separate instances of intentionally segregative behavior 
occurring in every part of the district at all gra_de levels. • • .". ~e~enteen types 
of discriminatory actions were enumer?ted with great. spec1t:1c1ty, including 
citations to exhibits in the original trial record. A~tions with the natural, 
probable, and foreseeable consequence of segregat ion that could not be 
explained by reasons other than race were. deemed purposeful segregation. 
Responding to the Supreme Court's mandate in Dayton and the Sixth C ircuit's 
remand order, Judge Battisti ruled t hat the "incremental segregati ve effect" of 
the constitutional violations in Cleveland was I 00 percent, thus requiring 0 
systemwide remedy. 

Meanwhile the parties were ordered to continue preparing desegregation 
plans, following guidelines issued by t he dist rict court on December 7, 1976. As 
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a first step, 700 teachers and 50 administrators were reassigned in September 
1977. On February 6, 1978, Chief Judge Battisti also approved a desegregation 
pl an to be implemented fully in the fal I of 1978 rather than over a 3-year 
period, as the defendants had proposed. 

Implementation of desegregation in Cleveland, the judge repeated ly indi­
cated, was complicated by the district's $50 million operating deficit, which was 
the result of a "lack of managerial skill" and a "primitive" financial system--not 
of desegregation. 

After several missed paydays early in 1978, the system was able to 
complete the 1977-78 school year only because the State in April advanced all 
the State assistance funds scheduled for the fal I of 1978. Unless a levy (already 
twice soundly defeated) is passed this summer or new State aid is provided, 
there appears no way that the Cleveland schools will have sufficient money to 
operate through the f al I of 1978. 

In response to school board claims that desegregation would disturb the 
q~ality of education in Cleveland, the judge concluded his February 6 opinion 
with the comment: 

It is painfully clear that no amount of desegregation could harm this 
school system. It is the sincere hope and belief of the Cour! t_hat 
when desegregation comes and the constitutional rights of plaint, ffs 
are restored, the rights of all pupils and parents to administrative 
competence, financial stability, and academic excellence wi II also 
be res tored.... 

The district judge, frustrated by what he perceived as a lack of coopera­
tion from school officials, ordered the Cleveland board in April and May (I) to 
create a Department of Desegregation Implementation, (2) t o hire Boston's 
Dr. Cha~les Leftwich as a deputy superintendent in charg~ of that depart~ent, 
(3) to hire seven persons desired by Dr. Leftwich for assistance at s_alaries of 
$23,000 to $35,000, and (4) to turn over operating cont rol of all. ma~or school 
departments to Dr. Leftwich and his staff. On July 6 the Sixth Circuit vacated 
the latter two parts of the order on grounds that the district judge_h?d exceeded 
his authority by encroaching on the province of educational authorities. 

Following the court orders placing most of the power in the han~s of D~. 
Leftwich, long-time Cleveland School Superintendent Paul Briggs submitted _his 
resignation effective June 30, 1978. Preparation for systemwide desegregation 
in September 1978 continues under the direction of Dr. Leftwich. 

The plan adopted by the court in February was based on the third plan su~­
mitted by Cleveland school officials. The court deemed the f ir St _two cle~hy 
unconstitutional, involving voluntary, part-time desegregated expenen~es.l" • e 
school board has been reluctant to close as many schools as e<: in;~g 
enrollment, cost exigencies, and desegregation planning would warrant, in e 
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interest of preserving neighborhood schools. With some modifications by 
Special Master Daniel R. McCarthy, the approved plan is similar to those 
adopt ed in Detroit and Wilmington, includi ng ni ne educational components. 
Besides ordering pupi l reassignment involving transportation of about 52,000 
students, t he plan provides for nondiscriminator y t est ing; a reading program 
tha t does not resegregate; specially trained counselors; magnet schools· 
cooperation with universities, business, and cul t ural institut ions; means t~ 
effect nondiscriminatory participation in extracurricular activities; staff 
development and student training in human relations before t he end of the 1977-
78 school year; a code of student rights, responsi bilities, and discipline with fa i r 
procedures for implementation, demonstrated by st atistics to be supplied to the 
court; and a school - community relations program . 

The court gave four reasons for its far-reaching remedial plan: (I) t o 
remedy the academic effects of prior segregation; (2) to ensure t hat exist in g 
and future programs will be administered in a nondisc r iminator y manner; (3) t o 
maintain a secure integrated school environment in wh ich the rights of a ll 
students are protected; and (4) to guarantee that the court-ordered provis ions 
are fully implemented (Feb. 6 opinion, p. 73). The cour t also stated tha t "the 
defendants shall not assign students to ability groupings where such assi gnment 
results in racially segregated classr ooms." Judge Batt ist i emphasized that the 
degree of detailed intervention by the court was necessi tated by the school 
authorities' inability or unwillingness to plan for desegregation. 

Columbus, Ohio 

This suit was aiginally filed in 1973, and the NAACP int ervened on behalf 
of additional plaintiffs in 1975. As in Cleveland, St a t e as well as lo cal school 
officials ere defendants. In March 1977, Judge Robert H . Dunc an hel d t hat the 
St ate Board of Educat ion, State Superintendent of Public Instruct ion and the 
local board were responsible for depriving minori t y children in C ol um bus of 
their rights under the 14th amencment. Penick v. Columbus Board of 
Education, 429 F.Supp. 229 (S.D. Ohio 1977). 

No one disputed the existence of racial isolation in t he Columbus schools. 
Seventy percent of all children, at the time of trial, were in predominant ly one­
race schools (80-100 percent of one race). The staff was also segr egated. The 
c rucial issue was whether segregat ion existed as a result of deli ber a t e govern­
mental action. Judge Duncan specif ically invoked the Keyes presumpt ion (see 
p. 18 ), then ruled that the defendant school officials had failed t o prove "that 
the present admitted racial imbalance in the Columbus Public Schools woul d 
have occurred even in the absence of thei r segregative acts and omissions." 429 
F.Supp. at 260. As evidence of intent, the court looked at t he board's react ion 
t o complaint s. The Ohio Civil Rights Commission had issued a forma l 
complaint, and in 1974 arrived at a c onsent agreement with the Columbus 
School Board to desegregate facul ty and to distr ibute experienced teachers 
fairly. The court was convinced of segregator y intent in the board's 
unw il li ngness to reassign or recrui t m inor i ty faculty before the commission's 
action. 
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The judge also gave weight to a history of gerrymandering of school 
boundaries before Brown and remedial efforts the court deemed grudging and 
inadequate. In 1967, the board permitted (but provided no transportation for) 
voluntary transfers. After six years, the policy had little integrative impact, 
yet the board w ould not go further. In 1972, the Columbus board refused to 
change its policy of making in tegrated education available, to one of providing 
it. Opportunit ies for integrated education were offered through magnet-type 
learning cen ters and distr ictwide career centers, all voluntary. The board voted 
down a proposal to create an advisory committee t o ensure that si t e se lection 
for new schools would be integrative. In April 1973, continuing past policies, 
the "Columbus Plan" was adopted to allow four types of educational 
al t ernatives. Transfers could be obtained for racial balance or for vocational, 
educational, and occupational programs. In 1975, two years after this lawsuit 
was filed, free transportation was provided for the first time for full-day 
transfers for purposes of racial balance. All these efforts did not appreciabl y 
lessen racial isolation. 

Although the court rejected the plaintiffs' argument that a neighborhood 
school policy superimposed on privately segregated housing made the board a 
participant in discrimination, the court did recognize the reciprocal effect be­
tween racially identifiable schools and housing. The court felt that while school 
desegregation plans cannot be expected to undo the effects of segregated hous­
ing, practices can be selected that have integrative, rather than segrega_tive, 
tendencies. In the case of Columbus, the board repeatedly rejected more inte­
grative alternatives, although repeated complaints by the NAACP, Urban 
League, and other community groups called attention to the effect of board 
practices, for which there were inadequate explanations of a proper neutral 
purpose. Racial isolation was therefore the result of decisions selecting school 
sites, assigning faculty, drawing boundaries, and creating optional zones. 

The court ordered the local and State educational authorities to begin pre­
paring desegregation plans. On July 29 1977, the court issued guide! ines, speci­
fying that minority enrollment at all ~chools must be between 17 and 47 per­
cent. After rejecting earlier offerings, on October 7, 1977, the court app~ov:d 
a new plan proposed by the schoo l board's minority, adopted by the maJority in 

order not to relinquish its control over education to the court. 

The plan scheduled to begin in September 1978, provide_s for pairi~g, 
clustering, and redrawing of zone boundary lines and will likely involve busing 
about 40,000 of the system's 92,000 students. The judge, for the remai~der, has 
deferred to the board to make most decisions proposing only that input be 

' Th • d e hasobtained from the community, parents, teachers, and students. . e JU g 
also required frequent , per iodic, detailed reports during the planning process, to 
ensure good faith progress. 

As in the Cleveland case, the cour; found that the Ohi~ _B_oard - ~~ 
Education and Super intendent of Publ ic Instruction shared re~ponsibdity ~\ 
the local board for the constitutional violation on the basis of the 5 a e 
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officials' responsibility for education and knowledge of what the court perceived 
as their affirmative duty and power to prevent and eliminate segregation. The 
State thus must share in the cost of desegregation. The court is scrutinizing costs 
and has warned that the board must show the direct relation of new expenses t o 
desegregation, in order not to mislead the communi ty by exaggerating the cost of 
desegregation. Expenses to meet educational needs that existed prior to the court 
order cannot be attributed to desegregation. 

On July 13 the Sixth Circuit Court of Appeals affirmed t he district court's 
finding that the school board had violated the Constitution but did not affirm all 
the findings as to the liability of the State. The Columbus Board of Educati on has 
petitioned the Supreme Court for a hearing on the case. 
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PART Ill. SIGNI F ICAN T RECENT CALIFORNIA STATE COURT DECISION S 

Los Angeles 

In Cali forni a, segregat ion r egardless of cause violates the Stat e constitu­
t ion [Ar t. I, § 7(a)J. T here is no dist inction between de facto and de jure 
segregation. In hand ing down i t s opinion in t he Los Ange les school 
desegregat ion case, Craw for d v. Boar d of Education of the Ci t y of Los An e les, 
17 Cal. 3d 280 ( 1976 , the Cali fornia Supr eme ourt unanimously r eaffirmed a 
posi t ion i t had consistently t aken since 1963 (in Jackson v. Pasadena School 
D istr ict, 59 C al. 2d 876, a lso unani mous), t hat t here is no need t o de t ermine 
w het her· segregation is the result of deliberate state action. 

In Los A nge les t he tria l court det ermined that t he school board had in t en­
tionally and de li berat e ly caused segregat ion, although that proof was not 
r equired. A ccor ding t o the Ca l ifornia Supreme Court, a school boar d in 
C al ifor n ia may not im pose a neighbor hood school assignment pol ic y t hat is 
neutral on i t s face upon pr ivate ly or publicly caused residentia l segregation. 

T he Californ ia court rejected the de facto-de jur e distinct ion for four 
reasons, t he f irs t be ing judicial economy. It takes too long t o t ry t o discern w hy 
schools are segr egat ed, scr utinizing every ac t and failur e to act of a school 
boar d and o t her St at e off icials. The second was harm to chi ldren. Racia l 
iso lation, regar dless of cause, stigmatizes and harms children (c i t ing the 1976 
r eport of t he U .S. Commission on Civil Rights "Racial Isolation in t he Publi c 
Schools"). The thi r d r eason concerned impro~er power that was, in effect, 
granted t o acts of privat e discrimination. If minorities have been depri ved of 
the oppor tuni t y to move into certain neighborhoods by privat e act s of 
discrimination, a school boar d's adoption and retention of a rigid neighborhood 
school policy would imper miss ibly grant to private individuals the power t o 
exclude minor ity children from certain public schools simply by r efusing t o sell 
or ren t homes to their families. The fourth was the school board's p lenary 
author i t y. In maki~g short- and long-term decisions, such as defi ning 
neighbor hoods, selecting school sites and sizes a board to a large degree 
controls racial and ethnic at tendance patterns. ' 

Pla(ntitfs, n:iinority children attending school in t he Los Ang_eles Uni fi ~d 
School District~ f iled this class action in 1963. The long trial, wh ich began_tn 

1968, r esulted in 62 volumes of transcr ipts and a decision in 1970 a~nouncing 
that ~he school _system was one of the most segregated in t he Nation. The 
Superior Court Judge found that t he school board contributed to the p~oblem, 
instead of alleviat ing it. The court, in rejecting the board's claim that it could 
weigh the education.al value of desegregation against the fina~cial ~ost, stat ed 
that you cannot weigh away children's rights· there is an aff irmat1ve dut y t ~ 
avoid discriminatory results. However the 'board must weigh the long- an 

• ' d" thatshort- range educationa l and economic costs and benefits of those reme ies 
are c onst i t utionall y suffi cient. 
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Deference was paid by the court to a school board, working with 
community leaders and affected citizens, to devise an educationally sound 
remedy sui t ed t o a particular district. The school board must adopt a 
"reasonably feasible" plan or it can be ordered by the court to prepare and 
implement a plan to eliminate segregation and its accompanying har m. If a 
board is intractable, the trial court may formulate and supervise a plan. As in 
the Federal rule enunciated in Swann v. Charlotte-Mecklenburg, 402 U .S. 
( 197 1 ), the California constitution requires no fixed racial and ethnic mix in 
each school, but percentages may be employed in determining if a school is 
actually segregated and in devising a plan. Specific ratios may also be adopted 
by a school board if it believes them to be educationally desirable. The 
California Supreme Court added parenthetically: 

By defining a segregated school in terms of the isolation of minority 
students from other students we in no way imply that an integrated 
educational experience benefits only minority students. We concur 
fully in the following observation of a respected federal judge: "Al­
though the principal victims of a racially segregated education are 
the minority students, it is no less true that racially segregated 
schools inflict considerable harm on white students and society 
generally." Hart v. Communit School Board of Brook I n N.Y. Sch. 
D . /121 ...(Weinstein, J. . Slip opinion, p. 41, n. 15 citations 
omitted). 

Devising a plan for Los Angeles has presented special problems. First, the 
size and geography of the district are formidable. The district, the second 
largest in the Nation, is surrounded by many independent suburban districts un­
affected by this court order. Second, the racial and ethnic diversity of the dis­
tric t is considerable. In 1968, the students were 20 percent Mexican-American 
22.6 percent black, 3.6 percent Oriental, 0.2 percent American Indian, and 54 
percent Anglo. The proportion of minority students has increased since then. 
The California Supreme Court suggested an array of desegregation techniques-­
redrawing attendance zones, pairing, clustering, magnet schools, and satellite 
zoning--but indicated that: 

so long as a local school board initiates and implements reasonably 
feasible steps to alleviate school segregation in its district, and so 
long as such steps produce meaningful progress in the alleviation of 
such segregation, and its harmful consequences, we do not believe 
the judiciary should intervene in the desegregation process. Under 
such circumstance a court thus should not step in even if it believes 
that alternative desegregation techniques may produce more rapid 
desegregation in the school district. Slip opinion, p. 46. 

At first t he board interpreted the State Supreme Court's deference too 
broadly and submitted a plan that was clearly .unconstitutional, which was re­
·ected by Superior Court Judge Paul Egly, July 6, 1977. The board had 
J viously spurned a plan submitted by the broadly based community group, the 
ti~izens' Advisory Committee on Student Integration. 
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February 7, 1978, Judge Egly allowed a new plan t o be implemen t ed over a 
2- year period, w i thout appr ov ing the plan. It provides for st rictly voluntary 
programs for grades ki ndergarten to three and nine to twelve and some manda­
t ory reassignment when magnet schools do not desegr egat e adequat el y for 
grades f our t o e ight . Tentatively, schools that are 70 percent or more Ang lo or 
minori ty are def ined as "segregated." 

In January 1978, parents were surveyed as to their pr eferences among a 
lis t ing of possible magnet curricula to help the district decide what t o of fer. 
Changes may be made in the plan after receipt of recommendations fr om ex­
per t s appointed by t he court. The judge will review the extent to which the 
plan meets constitutional requirements. 

San Diego 

This action to desegregate the San Diego School District was filed in 1967. 
At last count, there were 121,000 students in the district, 14.5 percent black, 14 
percen t Hispanic, 5.2 Asian American, 0.2 percent Alaskan/Indian, and 66 
percent Anglo. Unlike many other school desegregation suits, t he def endants 
did not concede that the schools were in fact segregated. Besides r eceiving 
testimony, in the course of the trial, the judge, with counsel , visi t ed schoo ls 
unannounced and determined that facilities in minority isolat ed schools were 
better than in majority schools reflecting greater expenditures. Twenty- t hr ee 
schools were found to be segre~ated however. That was suff icient t o dec ide 
the liability issue in California. Ca;lin v. Bd. of Ed., Cal. Super._(Marc h 9, 
1977). -

In discussing remedy, Superior Court Judge Louis M. Welsh noted that the 
Crawford ruling (see p. 49 ) requires reasonable, feasible steps t oward 
integration (defined as "harmonious interaction among races"), while e l iminating 
the harmful effects of segregation. Factors that may be considered ar e cos t s, 
the effect on chil?re~, the risk of resegregation by withdrawal o~ children, a~d 
the need for quality in t egrated education. The degr ee of court mvolvef;1ent in 

framing the remedy depends on the district's commitment to desegr ~gat~on a~d 
the progress that results from the district's program. While t he parties .differ in 
their evaluat ion of the district's commitment the court characteri zed the 
school board from 1965 to date as not "recalcitr~nt or intractable," !.Q• at ?·. 17, 
only "~i lent" and "evasive," id. at p. 8, when faced with pr odding from c 1t1zen 
commi ttees and the State Board of Education. 

Judge Welsh found the signals conflicting that had emanat ed from State 
and Federal courts and from political leaders. He not ed t hat reports prepa~ed 
by the black educator hired to help the district pr oceed t oward dese~regatio~ 
were ignored, not even pr esented to the school boar d. The Superinten:n 
seemed determined not to act until ordered by a court. M.oreover, ax 
Rafferty, while State Superintendent said the State lacked authority to enf?~ce 
desegr egation. Judge Welsh found St ~t e law unclear un til the Crawfor~ dec~,o~ 
was handed down in June 1976. Never t heless, t he San Diego Superinten en 
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after t hat dat e claimed there was no duty t o desegregate because segregat ion 
was not in t en t ional, despite the explici t holding in C rawford that no showing of 
inten t was required. 

On t he other hand, Judge Welsh found many people in the San Diego 
sys t em to be ahead of the Superintendent . Magnet schools and transfer 
progr ams have had some success. While f igur es from 1966-76 showed more 
children in racially "imbalanced" schools (50- 90 percent minority), fewer were 
in "isolated" schools (90-100 percent minor i t y). The judge was, therefore 
wi lling t o give the district more t ime t o demonstrate its commitment. He wa~ 
also concerned t hat bilingual programs required by State and Federal law 
require concent ration of Hispanic children for effectiveness and economy and 
creat e "a conflict of commitments," id. at p. 15, as the Office for Civil Rights 
of HEW has r equired dispersing minori t y teachers, diluting the bilingua l 
t eaching staff. The judge gave weight to negati ve f indings of social scientists 
such as Nancy St . John and Harold Gerard and N orman Miller, about busing. H~ 
was also impressed with testimony that children now receiving the benefit of 
Federal compensat ory education funds wi II lose them, i f d ispersed.1 

In further support of a limi t ed r emedy, t he j udge assumed, f irst, that 
met ropolitan segregation is due t o privat e pr essures, preferences, and 
prejudices--not to governmental policies; and, second, that parents have a 
"right" to educate children as thel choose, which he said is a "due process right" 
to attend a neighborhood school. He reasoned that stat es c an gi ve r ights that 
are greater than Federal right s, if there is no conf lict w i t h another F eder al 
right. Arguing that there is a Federal "due pr ocess r ight" to attend 
neighborhood schools unless there is intentional segregat ion in v iol ati on of t he 
Federal Constitution, the judge attempted to wor k his way around the 
California Supreme Court's ruling in Crawford that the Californ ia consti t ut ion 
requires desegregation, regardless of cause. _He argu~d t hat t here is no showing 
that the school board violated Federal rights (since segr egat ion w as not 
inten tional), and it is therefore probably impermissible to have extensiv e 
mandatory busing, although with community support t here c an be limited 
mandatory assignments.3 

I~... .' ''•. • 
I 

I .. ,. I 

1This is a result of funding only 50 percent o~ n~ed, so that schools with high 
concentrations of poor children are given priority; however, no distr ict as a 
whole loses funds. 

2This is an argument rejected by State and Federal courts on numerous 
occasions. Judge Welsh cited dicta--statements made in the course of judicial 
opinions that are not critical to the court's ruling--and minority opinions of the 
Supreme Court. 

31n the judgment of the authors, to require community support to vindicate min­
ority rights is to subject individual rights to the will of the majority, contrary 
t o the purpose of the 14th amendment, as interpreted by the Supreme Court. 



In encour aging "reasonab ly f easible" steps t o desegregate, t he j udge 
focused o n the need for pr epari ng st aff, par ent s, and students, and t he need t o 
ensure tha t minor i ty student s continue t o get compensat ory education and 
bi I ingua l pr ograms. While many people might quest ion his int er pr et ation of t he 
law, f ew wou ld cavil with h is statem ent t hat mere mixing of childr en can be 
har m f ul t o minori t y children, or w i t h his conclusion that there must be changes 
in teach ing met hods so as not t o doom minori t y childr en t o fa i lur e in the nam e 
of equali t y. 

A limited magnet school plan was implement ed in 1977-78. In two schoo ls 
there are bilingual " schoo ls w ith in schools" providing a ll-day inst ruction in 
Spanish for grades kindergarten t o two and half-day in t he upper el em entary 
grades. In 1978-79 there wi ll be a few 'magnet high schools and a continuation 
o f sim i lar I i m ited steps "to integrat e, not just desegregate._" :1udge Wel~h 
c oncluded his opinion: " A whole-hear t ed effor t under enthus1 ast1 c leader shi p 
c an accompli sh t h is and set an example for t he nat ion." 
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A PPENDIX. HOW TO FIND A COURT DECISION 

A n yone who works in a particular district or who wishes to do research on 
desegrega t ion should not be hesitant to go to the text of a dis t rict court 
decis i on. It is usuall y written in straightforward, nonlegal language. Much is 
necess ar ily lost in att empts such as this one to summarize in three or so pages 
an opinion of per haps 150 pages or more. Judges in school desegregation cases 
are usuall y sensi ti ve to the need to make their actions comprehensible to the 
local communi t y. Local newspapers, however, are faced with the difficul t task 
of summar i zi ng or excerpting the essentials of long opinions. 

Legal cita t ions have been included in this booklet not as esoteric signs of 
the lawyer 's cul t but to aid in the location of a decision. Any small law library 
will include volumes of Federal decisions. 

A district court citation will look something like this: 

367 F .Supp. 179 (D. Neb. 1973). 

It means the case can be found in volume 367 of the Federal Supplement at page 
179. Court of appeals citations look like: 

ff•·· • .·•·,•~.. 521F.2d530(8thCir.1975). 

This means the decision appears in volume 521 of the Federal Reporter, second 
series, at page 530. 

There are three different editions of United States Supreme Court 
decisions, which slightly complicates citations. For example, 423 U.S. 946 
( 1975) r efers to the official United States Reports. However, these are slow to 
be published, so many law libraries carry the West Publishing Company's edit ion, 
which are I isted, for example, as 97 S.Ct. 2905 ( 1977), meaning volume 97 of 
West's Supreme Court Reporter at page 290~. A _third v~rsion is t hat of the 
Lawyer s' Cooperative Publishing Company, which will look like: 10 L.Ed. 2d 338 
( 1963), meaning volume IO, page 338, of the Lawyers' Cooperative Edition, 
second series. Important Supreme Court decisions are published in full a f ew 
days after they are handed down in United States Law Week, a publication of 
the Bureau of National Affairs. These citations might look l i ke: 

I .- - 46 U.S.L.W. 3196 (Oct. 4, 1977).
.-.ii-, 

If you have a citation for one edition, but the library carries another, seek 
help. 
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