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THE PRESIDENT
THE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

Sirs:

The United States Commission on Civil Rights transmits this report to you
pursuant to Public Law 85-315, as amended.

The Tarnished Golden Door: Civil Rights Issues in Immigration is based on a
Commission hearing in Washington, D.C., in November 1978 and on months of
research preceding and following that hearing. The report examines the current
immigration system and the civil rights problems encountered in that system by
American residents, particularly those citizens and aliens who are racially and
culturally identifiable with major immigrant groups. Although the United States
has been variously characterized as “a nation of immigrants” and a “melting pot,”
strangers migrating to its shores have often met resistance from previous
generations of immigrants. In part, this resistance is reflected in current immigra-
tion laws, procedures, and practices that often fail to accord these peoples the
constitutional safeguards available to other United States citizens, America’s “old”
immigrants.

Generally, the report reaches two conclusions: current immigration laws still
contain discriminatory provisions, and current immigration laws and the practices
and procedures for the enforcement of those laws result in the denial of the rights
of American citizens and aliens. To remedy the problems that led to these
conclusions, the report offers recommendations for improving immigration law and
procedure.

Some of the specific problems discussed in this report will require legislative
remedies, while others may be solved more readily by administrative action. It is
our hope that this report, with its findings and recommendations, will prompt
immediate corrective action, for we believe that American residents with ethnic
characteristics similar to major immigrant groups have suffered too long from the
burdens attendant upon immigrant or alien status in American society.

Respectfully,

Arthur S. Flemming, Chairman
Stephen Horn, Vice Chairman
Frankie M. Freeman

Manuel Ruiz, Jr.

Murray Saltzman

Louis Nuhez, Staff Director
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Introduction

“Give me your tired, your poor,

Your huddled masses yearning to breathe free,

The wretched refuse of your teeming shore;

Send these, the homeless, tempest-tost to me,

I lift my lamp beside the golden door!”

From “The New Colossus,” an 1883 Emma Lazarus

poem affixed to the Statue of Liberty

America is a nation of immigrants and their
descendants.! The noted historian Oscar Handlin
once wrote, “Once I thought to write a history of
the immigrants in America. Then I discovered that
the immigrants were American history.”? Indeed, the
contributions of the approximately 50 million immi-
grants who have come to our shores since 1607 have
been great. The names of immigrants and their
children and their children’s children dot the history
of America, for it was their labor and toil that built
this country. They have made significant contribu-
tions to the building of America in industry, politics,
the professions, and the arts. They have brought
customs and traditions which have been absorbed
into our eclectic culture and proclaimed as truly
“American.” As the late President John F. Kennedy
said: “There is no part of our nation that has not
been touched by our immigrant background. Every-
where immigrants have enriched and strengthened
the fabric of American life.”?

To many of those who came, the golden door of
our borders symbolized a spirit of liberty, a spirit
which was reflected in the free and democratic
traditions of our society. Beyond that golden door,
they saw a land of opportunity where the hopes and
1 Although American Indian people and some historians maintain that
American Indians are native to this continent, other anthropologist-histori-

ans maintain that American Indians are also immigrants, having migrated
from Asia over a previously existing land bridge.

aspirations of any individual could be fully realized.
For the world’s poor and oppressed, this country
represented a refuge in which they could attain a
better way of life. To others, passage through the
golden door meant escape from either religious
persecution, political tyranny, or economic hard-
ships. Thus, the inscription on the Statue of Liberty
is truly a declaration of our humanitarian spirit, the
best of American traditions.

The image of the golden door, however, is a
tarnished one. In the history of American immigra-
tion each succeeding group of immigrants met with
resistance, ironically, from previous immigrant
groups. During times of economic stress, American
treatment of immigrants has often been cruel. The
anti-Catholic, anti-Chinese, anti-Mexican, and other
anti-alien eras in American immigration history are
replete with examples of such treatment. Because of
their status as recent immigrants in the United
States, these various groups were extremely vulnera-
ble and politically powerless and thus were ideally
suited for the role of scapegoat for America’s
economic and social woes. Few were left unscathed
and for many the American dream became the
American nightmare.

2 QOscar Handlin, The Uprooted (2d ed. 1973), p. 3.
s John F. Kennedy, 4 Nation of Immigrants (rev. 1964), p. 18.




Anti-alien sentiment was translated into discrimi-
natory treatment of immigrants. Restrictions on the
immigration of certain religious, political, racial, or
ethnic groups became a rallying point for many
Americans as the cure-all for the American econo-
my. In the Federal bureaucracy, the response often
was a disregard for proper constitutional safeguards
for detained persons. For example, in the 1950s
during “Operation Wetback,” the administrative
expulsion process was shortened to achieve speedier
deportations. And immigration agencies often exact-
ed greater documentary requirements of immigrants
from certain countries, thereby creating a discrimi-
natory immigrant selection process.

The arbitrary and discriminatory treatment of
aliens has been conducted with the approval of
American legislative bodies. State legislatures as
well as the Congress have enacted legislation limit-
ing the full participation of aliens or immigrants in
our society. Such legislation not only discriminated
against recent arrivals to America, but has also
contributed to the suffering of United States citizensS
and long-time resident aliens,® particularly those
who were racially and ethnically identifiable with
major immigrant groups.

Because a discriminatory immigrant selection
system, improper interrogation methods, and un-
constitutional searches and seizures still exist within
the current immigration law enforcement process,
citizens and long-time residents suffer violations of
their civil rights. For the undocumented alien,? the
system offers a much harsher reality. Because
deportation is not characterized legally as “punish-
ment,” aliens are denied many constitutional protec-
tions available to defendants in criminal proceedings.
Deportation, however, is a more severe punishment
than many criminal sanctions. In drafting the Virgin-
ia Resolutions objecting to the Alien and Sedition
Acts of 1798, James Madison, father of the Constitu-
tion and later President, wrote as a member of the
Virginia Assembly in 1800:

If the banishment of an alien from a country
into which he has been invited as the asylum

¢ “*Operation Wetback” is discussed in chapter 1 of this report.

5 Generally, citizens are persons born in this country, persons born of
United States citizen parents abroad (although a residency requirement
may be imposed), and persons who have been naturalized. Naturalization,
the conferring of citizenship on a foreign national, requires that the
individual have resided continuously in the United States for 5 years, be of
good moral character, able to read, write, and understand ordinary English,
and have an understanding of American history and the principles and form
of our government.

¢ Resident aliens include all legally admitted noncitizens who are physical-
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most auspicious to his happiness—a country
where he may have formed the most tender
connections; where he may have invested his
entire property, and acquired property of the
real and permanent, as well as the movable and
temporary kind; where he enjoys, under the
laws, a greater share of the blessings of personal
security and personal liberty than he can else-
where hope for and where he may have nearly
completed his probationary title to citizenship;
if, moreover, in the execution of the sentence
against him he is to be exposed, not only to the
ordinary dangers of the sea, but to the peculiar
casualties incident to a crisis of war and of
unusual licentiousness on that element, and
possibly to vindictive purposes, which his emi-
gration itself may have provoked; if a banish-
ment of this sort be not a punishment, and
among the severest of punishments, it will be
difficult to imagine a doom to which the name
can be applied.?

Almost a century later, Justice David J. Brewer
quoted Madison’s views in his dissent in Fong Yue
Ting v. United States when he argued that deporta-
tion was indeed the most severe of punishments.®

The United States Commission on Civil Rights in
recent years has become increasingly concerned
about inadequate public understanding of and inac-
curate information on the migration of immigrants to
this country. Allegations and complaints of civil
rights violations in the enforcement of the immigra-
tion laws have been received by the Commission
from aliens as well as citizens and long-time resi-
dents.

In 1977 the Commission undertook a study of the

civil rights problems in immigration law, practice,
and procedure. In identifying and exploring the
impact of those problem areas on the civil rights of
citizens, resident aliens, and undocumented aliens,
Commission staff conducted intensive background
research and field investigations. Hundreds of indi-
viduals were interviewed, including representatives
of community organizations and immigrant service
organizations; officers of business groups and unions;
attorneys and other immigration practitioners; Immi-
ly present within the United States. This term will be used interchangeably
with the term “immigrant.”
? Undocumented aliens are aliens whose presence in the United States is in
violation of the immigration laws. For example, aliens who enter the
country without inspection as well as aliens who overstay their visas
(which authorize the permissible length of stay in the United States for the
particular immigrant) would be undocumented aliens. A documented alien,
of course, is one who has acquired legal residence in this country.

8 From Elliot’s Debates on the Federal Constitution, vol. 4, p. 555.
» See 149 U.S. 698, 740-41 (1893).



gration and Naturalization Service, State Depart-
ment, and other government officials; immigration
experts; immigrants; and employers. Open meetings
were held in February, June, and September of 1978
by the State Advisory Committees in New York,
California, and Texas. More than 150 persons spoke
at these open meetings. In November 1978 the
Commission, for the first time, conducted a national
hearing on civil rights in immigration. Thirty-two
witnesses were either subpenaed or invited to testify
at that hearing.

Because of the breadth of the American immigra-
tion system, the data gathered during the field
investigations and the testimony received at the
open meetings and national hearing were limited to
selected issues of civil rights concern. Thus, some
immigration issues of current public concern not
contemplated by the original project scope are not
covered by this report. One very important issue is
the plight of refugees from Haiti and Cuba as well as
Indochina. The Commission is deeply concerned
with the processing procedure required for those
persons who are seeking entry into this country as
refugees. The Commission is also deeply concerned
with reports that refugees residing in this country
are experiencing discriminatory treatment, for, with-
out a doubt, refugees who come to reside in the
United States are entitled to the full protections
afforded by the Constitution.

Although the report does not cover the problems
of the refugee situation, the Commission does not
wish to minimize the importance of that growing
national and international concern. In fact, it is our
hope and belief that the Refugee Act of 1980,
signed into law in March of this year, will make
great strides in responding to the worldwide refugee
situation and thereby reflect this Nation’s humanitar-
ian attitude as a refuge for those seeking to escape
persecution, political tyranny, and other hardships.

This report is the culmination of more than 8
months of field investigations, 8 days of open
meetings, and 2 days of national hearings. Although
it is not a comprehensive review of the entire

1o Refugee Act of 1980, Pub. L. No. 96-212 (to be codified in scattered
sections of 8§ U.S.C.).

1 Immigration and Nationality Act of 1952, as amended, 8 U.S.C. §§1101-
1557 (1976).

12 For a brief description of police patrol and investigative techniques, see
President’s Commission on Law Enforcement and Administration of
Justice, Task Force on the Police, Task Force Report: The Police (1967), p. 1.
3 INS enforcement and apprehension practices are discussed in chapters 5
(“Operation Cooperation™) and 6 of this report.

¢ INS area control operations and their legality are discussed in chapters 5
(“Operation Cooperation™) and 6 of this report.

immigration system, the Commission hopes that this
report will provide a useful overview of the more
critical civil rights problems faced by persons
confronted with that system of immigration law,
practice, and procedure.

The report, in examining the current immigration
system, also makes analogies and comparisons be-
tween immigration law enforcement and criminal
law enforcement. The Immigration and Naturaliza-
tion Service (INS) is a specialized agency with law
enforcement functions charged with the administra-
tion and enforcement of the immigration laws of the
United States.’ In performing its statutory duties,
the INS, like police agencies, uses patrol and
investigative techniques to enforce the laws.2? INS
Border Patrol agents are dispersed along the Ameri-
can border in an attempt to discourage or apprehend
persons entering the country without inspection at
authorized border points, through interrogations or
investigative stops and other enforcement tech-
niques.’® These INS officers, as do police officers,
have authority to carry firearms and to use force in
appropriate circumstances to perform their duties.
At interior points, INS officers conduct investiga-
tions to apprehend persons residing in the United
States in violation of the immigration laws by
interrogating or conversing with persons who have
information concerning immigration law violations,
interrogating suspected violators or confronting
suspects with evidence or information in their
possession, and conducting surveillance activities or
area control operations in communities or business
establishments where immigration law violators are
believed to be present.’* In some circumstances, INS
officers have statutory authority to make arrests or
conduct searches without warrant.’s

The Commission recognizes that the system for
the enforcement and administration of the immigra-
tion laws is not identical to that of the criminal
Jjustice system. In fact, the deportation*® process has

3 8 U.S.C. §1357 (1976). Of course, search and arrest powers of INS
officers, like those of other law enforcement officers, are subject to the
requirements of the fourth amendment to the Constitution of the United
States. See chapter 6 of this report for a discussion of INS search and arrest
powers.

18 Deportation is a legal sanction under which aliens whose presence in the
United States is in violation of Federal immigration laws are expelled from
the country.
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been consistently characterized by the courts as a
civil proceeding.’” However, sufficient similarity
exists between the immigration law enforcement
system and the criminal justice system to justify
comparison of certain aspects of both systems. Other
studies, in examining INS practices, have recognized
these similarities in comparing aspects of the two
systems.!®

The report represents the findings and conclusions
of the Commission with respect to the administra-
tion of justice in the enforcement of the immigration
laws of the United States. It is divided into five
sections.

The first section of the report discusses past and
present discriminatory provisions of United States
immigration laws. The second section focuses on
problems in the practices and procedures of the INS
and the State Department in administering the
immigration laws and how those practices and
procedures affect citizens, aliens, and intending
immigrants.?® The third section of the report concen-
trates on employer sanctions, a proposed legislative
solution to the “immigration problem.” In the fourth
section, chapters 6 and 7 examine the constitutional
rights provided to persons during the apprehension,
detention, and deportation stages of the immigration
expulsion process and the effect that process has on
persons other than those subject to deportation. The
mdeponation as a civil proceeding will be discussed
in chapter 7 of this report.

18 One example would be “A Comparison of the Bond-Setting Practices of

the Immigration and Naturalization Service with that of the Criminal
Courts” by Bruce D. Beaudin, who conducted the study for the Depart-

last section of the report examines current INS
complaint investigation procedures.

Some of the problems arising from the enforce-
ment and administration of the immigration laws
have been addressed by reforms instituted by Leonel
Castillo, the former Commissioner of INS. But many
problems remain. Those problems are summarized in
the two major findings of the report: (1) the current
Immigration and Nationality Act still contains dis-
criminatory provisions, and (2) the current practices
and procedures for the enforcement of that statute
result in the denial of rights to American citizens and
to documented and undocumented aliens.

The findings of the report are followed by the
Commission’s recommendations to eliminate the
discriminatory provisions of law and to revise
current immigration practices and procedures.
These improvements in immigration law, practice,
and procedure are necessary if American citizens,
resident aliens, and undocumented aliens are to
receive the full measure of benefits and legal
protections to which they are entitled under our
system of government. By adopting these changes,
America’s “o0ld” immigrants can embark on a true
course which furthers the traditions of our free and
democratic society, not only for the alien but also
for the American citizen.
ment of Justice and the INS. The findings and recommendations of that
study are discussed in chapter 7.

* Intending immigrants are foreign nationals who desire to come to the

United States to live and work. This term will be used interchangeably with
the term “prospective immigrant” in this report.
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Chapter 1

Historical Discrimination in the Immigration Laws

The Early Years

During the formative years of this country’s
growth, immigration was encouraged with little
restraint. Any restrictions on immigration in the
1700s were the result of selection standards estab-
lished by each colonial settlement. The only Federal
regulation of immigration in this period lasted only 2
years and came from the Alien Act of 1798, which
gave the President the authority to expel aliens who
posed a threat to national security.!

Immigrants from northern and western Europe
began to trickle into the country as a result of the
faltering economic conditions within their own
countries. In Germany, unfavorable economic pros-
pects in industry and trade, combined with political
unrest, drove many of its nationals to seek opportu-
nities to ply their trades here.? In Ireland, the
problems of the economy, compounded by several
successive potato crop failures in the 1840s, sent
thousands of Irish to seaports where ships bound for
the United States were docked.? For other European
nationals, the emigration from their ‘native countries
received impetus not only from adverse economic
conditions at home but also from favorable stories of
free land and good wages in America.4

The Nativist Movements

As a result of the large numbers of Catholics who
emigrated from Europe, a nativist movement began
in the 1830s.5 It advocated immigration restriction to

! Ch. 58,1 Stat. 570 (1798).

2 Carl Wittke, We Who Built America (rev. 1964), p. 67.

3 Tbid., pp. 129-33.

< Ibid., pp. 101-10.

s Ibid., pp. 491-97.

¢ Li Chien-nung, The Political History of China, 1840-1928 (1956), pp. 48-
49; Stanford Lyman, Chinese Americans (1974), pp. 4-5.

7 Mary Roberts Coolidge, Chinese Imnigration (1909), pp. 16-17.

prevent further arrivals of Catholics into this coun-
try. Anti-Catholicism was a very popular theme, and
many Catholics and Catholic institutions suffered
violent attacks from nativist sympathizers. The
movement, however, did not gain great political
strength and its goal of curbing immigration did not
materialize.

Immigrants in the mid-19th century did not come
only from northern and western Europe. In China,
political unrest and the decline in agricultural
productivity spawned the immigration of Chinese to
American shores.® The numbers of Chinese immi-
grants steadily increased after the so-called Opium
War, due not only to the Chinese economy, but also
to the widespread stories of available employment,
good wages, and the discovery of gold at Sutter’s
Mill, which filtered in through arrivals from the
Western nations.”

The nativist movement of the 1830s resurfaced in
the late 1840s and developed into a political party,
the Know-Nothing Party.®? Its western adherents
added an anti-Chinese theme to the eastern anti-
Catholic sentiment.® But once again, the nativist
movement, while acquiring local political strength,
failed in its attempts to enact legislation curbing
immigration. On the local level, however, the cry of
“America for Americans” often led to discriminato-
ry State statutes that penalized certain racially
identifiable groups.’® As an example, California
adopted licensing statutes for foreign miners and
* Wittke, We Who Built America, pp. 497-510.
® Coolidge, Chinese Immigration, p. 58.

10 Jbid.,, pp. 69-82. Some municipalities also adopted ordinances that
discriminated against Chinese. As an example, a San Francisco municipal
ordinance, subsequently held unconstitutional in Yick Wo v. Hopkins, 118

U.S. 356 (1886), was enacted regulating the operation of public laundries
but in practice was enforced almost exclusively against Chinese.



fishermen, which were almost exclusively enforced
against Chinese.!

In the mid-1850s, the Know-Nothing Party lost
steam as a result of a division over the question of
slavery, the most important issue of that time.?2 The
nativist movement and antiforeign sentiment reced-
ed because of the slavery issue and the Civil War. It
maintained this secondary role until the Panic of
1873 struck.

Chinese Exclusion

The depression economy of the 1870s was blamed
on aliens who were accused of driving wages to a
substandard level as well as taking away jobs that
“belonged” to white Americans. While the econom-
ic charges were not totally without basis, reality
shows that most aliens did not compete with white
labor for ‘“desirable” white jobs. Instead, aliens
usually were relegated to the most menial employ-
ment.’3

The primary target was the Chinese, whose high
racial visibility, coupled with cultural dissimilarity
and lack of political power, made them more than an
adequate scapegoat for the economic problems of
the 1870s.2¢ Newspapers adopted the exhortations of
labor leaders, blaming the Chinese for the economic
plight of the working class. Workers released their
frustrations and anger on the Chinese, particularly in
the West.?s Finally, politicians succumbed to the
growing cry for exclusion of Chinese.

Congress responded by passing the Chinese Ex-
clusion Act of 1882.2¢ That act suspended immigra-
tion of Chinese laborers for 10 years, except for
those who were in the country on November 17,
1880. Those who were not lawfully entitled to reside
in the United States were subject to deportation.
Chinese immigrants were also prohibited from ob-
taining United States citizenship after the effective
date of the act.

The 1882 act was amended in 1884 to cover all
subjects of China and Chinese who resided in any
other foreign country.?” Then in 1888, another act
was enacted that extended the suspension of immi-

1 Tbid., pp. 33-38, 69-74.

12 Wittke, We Who Built America, pp. 509-10.

13 As one author noted, ““[bJefore the late 1870’s the Chinese engaged only
in such work as white lzborers refused to perform. Thus the Chinese not
only were noninjurions competitors but in effect were benefactors to the
white laborer.” S.W. Kung, Chinese in American Life: Some Aspects of Their
History, Status, Problems, and Contributions (1962), p. 68.

3¢ Carey McWilliams, Brothers Under the Skin (rev. 1951), pp. 101-03.

s Coolidge, Chinese Immigration, p. 188.

% Ch. 126,22 Stat. 58 (1882).

gration for all Chinese except Chinese officials,
merchants, students, teachers, and travelers for
pleasure.*® Supplemental legislation to that act also
prohibited Chinese laborers from reentering the
country, as provided for in the 1882 act, unless they
reentered prior to the effective date of the legisla-
tion.*®

Senator Matthew C. Butler of South Carolina
summed up the congressional efforts to exclude
Chinese by stating:

[I]t seems to me that this whole Chinese
business has been a matter of political advan-
tage, and we have not been governed by that
deliberation which it would seem to me the
gravity of the question requires. In other words,
there is a very important Presidential election
pending. One House of Congress passes an act
driving these poor devils into the Pacific Ocean,
and the other House comes up and says, “Yes,
we will drive them further into the Pacific
Ocean, notwithstanding the treaties between the
two governments.”2°

Nevertheless, the Chinese exclusion law was extend-
ed in 18922 and 1902,22 and in 1904 it was extended
indefinitely.?

Although challenged by American residents of
Chinese ancestry, the provisions of these exclusion
acts were usually upheld by judicial decisions. For
example, the 1892 act?* mandated that Chinese
laborers obtain certificates of residency within 1
year after the passage of the act or face deportation.
In order to obtain the certificate, the testimony of
one credible white witness was required to establish
that the Chinese laborer was an American resident
prior to the passage of the act. That requirement was
upheld by the United States Supreme Court in Fong
Yue Ting v. United States. 2

Literacy Tests and the Asiatic
Barred Zone

The racial nature of immigration laws clearly
manifested itself in further restrictions on prospec-
tive immigrants who were either from Asian coun-

7 Ch, 220,23 Stat. 115 (1884).
18 Ch. 1015, 25 Stat. 476 (1888).
» Ch. 1064, 25 Stat. 504 (1888).
2 19 Cong. Rec. 8218 (1888).

21 Ch. 60,27 Stat. 25 (1892).

2 Ch, 641, 32 Stat. 176 (1902).
2 Ch. 1630, 33 Stat. 428. (1904).
2 Ch, 60,27 Stat. 25 (1892).

2 149 U.S. 698 (1893).
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tries or of Asian descent. In addition to extending
the statutory life of the Chinese exclusion law, the
1902 act also applied that law to American territorial
possessions, thereby prohibiting not only the immi-
gration of noncitizen Chinese laborers from “such
island territory to the mainland territory,” but also
“from one portion of the island territory of the
United States to another portion of said island
territory.”2® Soon after, Japanese were restricted
from free immigration to the United States by the
“Gentleman’s Agreement” negotiated between the
respective governments in 1907.2* Additional evi-
dence would be provided by the prohibition of
immigration from countries in the Asia-Pacific Tri-
angle as established by the Immigration Act of
1917.28

During this period, congressional attempts were
also made to prevent blacks from immigrating to this
country. In 1915 an amendment to exclude “all
members of the African or black race” from admis-
sion to the United States was introduced in the
Senate during its deliberations on a proposed immi-
gration bill.?® The Senate approved the amendment
on a 29 to 25 vote,* but it was later defeated in the
House by a 253 to 74 vote,™ after intensive lobbying
by the NAACP.32

In 1917 Congress codified existing immigration
laws in the Immigration Act of that year.3® That act
retained all the prior grounds for inadmissibility and
added illiterates to the list of those ineligible to
immigrate, as a response to the influx of immigrants
from southern and eastern Europe. Because of a fear
that American standards would be lowered by these
new immigrants who were believed to be racially
“unassimilable” and illiterate, any alien who was
over 16 and could not read was excluded. The other
important feature of this statute was the creation of
the Asia-Pacific Triangle, an Asiatic barred zone,
designed to exclude Asians completely from immi-
gration to the United States. The only exemptions
from this zone were from an area that included
Persia and parts of Afghanistan and Russia.

The 1917 immigration law reflected the move-
ment of American immigration policy toward the
curbing of free immigration. Free immigration,
s Ch. 641,32 Stat. 176 (1902).

77 The Gentleman’s Agreement of 1907, U.S. Department of State, Papers
Relating 1o the Foreign Relations of the United States 1924 (1939), vol. 2, p.
333?:':11. 29,39 Stat. 874 (1917).

» 52 Cong. Rec. 805 (1914).
38 Jd, at 807.

particularly from nations that were culturally dissim-
ilar to the northern and western European back-
ground of most Americans, was popularly believed
to be the root of both the economic problems and
the social problems confronting this country.

The National Origins Quota
System

Four years later, Congress created a temporary
quota law that limited the number of aliens of any
nationality who could immigrate to 3 percent of the
United States residents of that nationality living in
the country in 1910.2¢ The total annual immigration
allowable in any one year was set at 350,000.
Western Hemisphere aliens were exempt from the
quota if their country of origin was an independent
nation and the alien had resided there at least 1 year.

The clear intent of the 1921 quota law was to
confine immigration as much as possible to western
and northern European stock. As the minority
report noted:

The obvious purpose of this discrimination is
the adoption of an unfounded amthropological
theory that the nations which are favored are
the progeny of fictitious and hitherto unsuspect-
ed Nordic ancestors, while those discriminated
against are not classified as belonging to that
mythical ancestral stock. No scientific evidence
worthy of consideration was introduced to
substantiate this pseudoscientific proposition. It
is pure fiction and the creation of a journalistic
imagination. . . .

The majority report insinuates that some of
those who have come from foreign countries
are non-assimilable or slow of assimilation. No
facts are offered in support of such a statement.
The preponderance of testimony adduced be-
fore the committee is to the contrary.?s

Notwithstanding these objections, Congress made
the temporary quota a permanent one with the
enactment of the 1924 National Origins Act.*® A
ceiling of 150,000 immigrants per year was imposed.
Quotas for each nationality group were 2 percent of

3 Id, at 1138-39.

32 See Crisis, vol. 9 (February 1915), p. 190.

3 Ch. 29, 39 Stat. 874 (1917).

3¢ Ch. 8,42 Stat. 5(1921). -
33 As reprinted in the legislative history of the INA [1952] U.S. Code
Cong. and Ad. News 1653, 1668.

% Ch. 190, 43 Stat. 153 (1924).


https://contrary.35
https://NAACP.32

the total members of that nationality residing in the
United States according to the 1890 census.?” Again,
Western Hemisphere aliens were exempt from the
quotas (thus, classified as “nonquota” immigrants).
Any prospective immigrant was required to obtain a
sponsor in this country and to obtain a visa from an
American consulate office abroad. Entering the
country without a visa and in violation of the law
subjected the entrant to deportation without regard
to the time of entry (no statute of limitation).
Another provision, prohibiting the immigration of
aliens ineligible for citizenship, completely closed
the door on Japanese immigration, since the Su-
preme Court had ruled that Japanese were ineligible
to become naturalized citizens.® Prior to the 1924
act, Japanese immigration had been subjected to
“voluntary” restraint by the Gentleman’s Agree-
ment negotiated between the Japanese Government
and President Theodore Roosevelt.

In addition to its expressed discriminatory provi-
sions, the 1924 law was also criticized as discrimina-
tory against blacks in general and against black West
Indians in particular.®®

The Mexican “Repatriation”
Campaign

Although Mexican Americans have a long history
of residence within present United States territory,*°
Mexican immigration to this country is of relatively
recent vintage.® Mexican citizens began immigrat-
ing to this country in significant numbers after 1909
because of economic conditions as well as the
violence and political upheaval of the Mexican
Revolution.#> These refugees were welcomed by
Americans, for they helped to alleviate the labor

37 That act provided, however, that:
The annual quota of any nationality for the fiscal year beginning July
1, 1927, and for each fiscal year thereafter, shall be a number which
bears the same ratio to 150,000 as the number of inhabitants in
continental United States in 1920 having that national origin (ascer-
tained as hereinafter provided in this section) bears to the number of
inhabitants in continental United States in 1920, but the minimum
quota of any nationality shall be 100.
Ch. 190, 43 Stat. 153, 159, §11(b).
33 Early congressional enactments restricted eligibility for naturalization to
free white persons (ch. 3, 1 Stat. 103 (1790)) and to persons of African
nativity or descent (Rev. Stat. §2169 (1875)). But when Congress passed the
Naturalization Act of June 29, 1906 (ch. 3592, 34 Stat. 596), persons of
Japanese ancestry began submitting petitions to become naturalized citizens
under the procedures established by that act. The Supreme Court,
however, held that the 1906 act was limited by the prior congressional
enactments and thus Japanese were ineligible for naturalization. Ozawa v.
United States, 260 U.S. 178 (1922).
3 “West Indian Immigration and the American Negro,” Opportunity,
October 1924, pp. 298-99.
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shortage caused by the First World War.*® The spirit
of acceptance lasted only a short time, however.

Spurred by the economic distress of the Great
Depression, Federal immigration officials expelled
hundreds of thousands of persons of Mexican de-
scent from this country through increased Border
Patrol raids and other immigration law enforcement
techniques.** To mollify public objection to the mass
expulsions, this program was called the “repatria-
tion” campaign. Approximately 500,000 persons
were “repatriated” to Mexico, with more than half
of them being United States citizens.*

Erosion of Certain
Discriminatory Barriers

Prior to the next recodification of the immigration
laws, there were several congressional enactments
that cut away at the discriminatory barriers estab-
lished by the national origins system. In 1943 the
Chinese Exclusion Act was repealed, allowing a
quota of 105 Chinese to immigrate annually to this
country and declaring Chinese eligible for natural-
ization.** The War Brides Act of 19454 permitted
the immigration of 118,000 spouses and children of
military servicemen. In 1946 Congress enacted
legislation granting eligibility for naturalization to
Pilipinos*® and to races indigenous to India.%® A
Presidential proclamation in that same year in-
creased the Pilipino quota from 50 to 100.5° In 1948
the Displaced Persons Act provided for the entry of
approximately 400,000 refugees from Germany,
Italy, and Austria (an additional 214,000 refugees
were later admitted to the United States).5!

40 Under the Treaty of Guadalupe Hidalgo, many Mexican citizens became
United States citizens after the annexation of territory by the United States
following the Mexican War. Leo Grebler, Joan W. Moore, and Ralph C.
Guzman, The Mexican American People (1970), pp. 40-41. The Treaty of
Guadalupe Hidalgo is reprinted in Wayne Moquin, 4 Documentary History
of the Mexican Americans (1971), p. 183.

41 Grebler, Moore, and Guzman, The Mexican American People, pp. 62-63.
< Tbid.

4 Tbid., p. 64.

4 Tbid., pp. 523-26.

s Moquin, A Documentary History of the Mexican Americans, p. 294.

¢ Ch. 344, 57 Stat. 600 (1943).

47 Ch. 591, 59 Stat. 659 (1945).

4 60 Stat. 1353.

@ Ch. 534, 60 Stat. 416 (1946).

50 Presidential Proclamation No. 2696, [1946] U.S. Code Cong. and Ad.
News 1732.

51 Ch, 647, 62 Stat. 1009 (1948).
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The McCarran-Walter Act of

1952

The McCarran-Walter Act of 1952,52 the basic
law in effect today, codified the immigration laws
under a single statute. It established three principles
for immigration policy:

(1) the reunification of families,

(2) the protection of the domestic labor force,

and

(3) the immigration of persons with needed

skills.
However, it retained the concept of the national
origins system, as well as unrestricted immigration
from the Western Hemisphere. An important provi-
sion of the statute removed the bar to immigration
and citizenship for races that had been denied those
privileges prior to that time. Asian countries, never-
theless, were still discriminated against, for prospec-
tive immigrants whose ancestry was one-half of any
Far Eastern race were chargeable to minimal quotas
for that nation, regardless of the birthplace of the
immigrant.

“Operation Wetback”

Soon after the repatriation campaigns of the
1930s, the United States entered the Second World
War. Mobilization for the war effort produced a
labor shortage that resulted in a shift in American
attitudes toward immigration from Mexico. Once
again Mexican nationals were welcomed with open
arms. However, this “open arms” policy was just as
short lived as before.

In the 1950s many Americans were alarmed by
the number of immigrants from Mexico. As a result,
then United States Attorney General Herbert Brow-
nell, Jr., launched “Operation Wetback,” to expel
Mexicans from this country. Among those caught up
in the expulsion campaign were American citizens of
Mexican descent who were forced to leave the
country of their birth. To ensure the effectiveness of

52 Ch. 477, 66 Stat. 163 (1952).
52 Grebler, Moore, and Guzman, The Mexican American People, pp. 521-22.
Mark A. Chamberlin et al, eds., “Our Badge of Infamy: A Petition to the
United Nations on the Treatment of the Mexican Immigrant,” in The
Mexican American and the Law (1974 ed.), pp. 31-34.
3¢ Pub. L. No. 89-236, 79 Stat. 911 (1965).
55 The 1965 amendments to the Immigration and Nationality Act provided
the following seven category preference system:
First preference: unmarried sons and daughters of U.S. citizens. (20
percent)
Second preference: spouses and unmarried sons and daughters of
lawful resident aliens. (20 percent plus any visas not required for first
preference)
Third preference: members of the professions and scientists and artists
of exceptional ability and their spouses and children. (10 percent)

the expulsion process, many of those apprehended
were denied a hearing to assert their constitutional
rights and to present evidence that would have
prevented their deportation. More than 1 million
persons of Mexican descent were expelled from this
country in 1954 at the height of “Operation Wet-
back.”s3

The 1965 Amendments

The national origins immigration quota system
generated opposition from the time of its inception,
condemned for its attempts to maintain the existing
racial composition of the United States. Finally, in
1965, amendments to the McCarran-Walter Act
abolished the national origins system as well as the
Asiatic barred zone.5* Nevertheless, numerical re-
strictions were still imposed to limit annual immigra-
tion. The Eastern Hemisphere was subject to an
overall limitation of 170,000 and a limit of 20,000 per
country. Further, colonial territories were limited to
1 percent of the total available to the mother
country (later raised to 3 percent or 600 immigrants
in the 1976 amendments). The Western Hemisphere,
for the first time, was subject to an overall limitation
of 120,000 annually, although no individual per-
country limits were imposed. In place of the national
origins system, Congress created a seven category
preference system giving immigration priority to
relatives of United States residents and immigrants
with needed talents or skills.s® The 20,000 limitation
per country and the colonial limitations, as well as
the preference for relatives of Americans preferred
under the former selections process, have been
referred to by critics as “the last vestiges of the
national origins system” because they perpetuate the
racial discrimination produced by the national ori-
gins system.

Restricting Mexican Immigration
After 1965 the economic conditions in the United
States changed. With the economic crunch felt by

Fourth preference: married sons and daughters of U.S. citizens and
their spouses and children. (10 percent plus any visas not required for
first three preferences)
Fifth preference: brothers and sisters of U.S. citizens and their spouses
and children. (24 percent plus any visas not required for first four
preferences)
Sixth preference: skilled and unskilled workers in occupations for
which labor is in short supply in this country, and their spouses and
children. (10 percent)
Seventh preference: refugees. (6 percent)
Spouses and minor children of American citizens are exempt from the
preference system.
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many Americans, the cry for more restrictive immi-
gration laws resurfaced. The difference from the
19th century situation is that the brunt of the attacks
is now focused on Mexicans, not Chinese. High
“guesstimates” of the number of undocumented
Mexican aliens entering the United States, many of
which originated from Immigration and Naturaliza-
tion Service sources, have been the subject of press
coverage.5¢

As a partial response to the demand for “stem-
ming the tide” of Mexican immigration, Congress
amended the Immigration and Nationality Act in
1976,5" imposing the seven category preference
system and the 20,000 numerical limitation per
country on Western Hemisphere nations. Legal
immigration from Mexico, which had been more
than 40,000 people per year, with a waiting list 2
years long, was thus cut by over 50 percent.

88 “6-8 million,” New West Magazine, May 23, 1977; “4-12 million,” Los
Angeles Times, Aug. 7, 1977.

57 Pub. L. No. 94-571, 90 Stat. 2703 (1976).

8 In 1976 there were 57,863 immigrants from Mexico; in 1975, 62,205.
U.S., Immigration and Naturalization Service, Annual Report 1976, p. 89.

5 Pub. L.No. 95412, 92 Stat. 907 (1978).
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Recent Revisions of the

Immigrant Quota System

Although the annual per-country limitations have
remained intact, Congress did amend the Immigra-
tion and Nationality Act in 1978 to eliminate the
hemispheric quotas of 170,000 for Eastern Hemi-
sphere countries and 120,000 for Western Hemi-
sphere countries. Those hemispheric ceilings were
replaced with an overall annual worldwide ceiling
of 290,000.5°

In 1980 the immigrant quota system was further
revised by the enactment of the Refugee Act. In
addition to broadening the definition of refugee, that
statute eliminated the seventh preference visa cate-
gory by establishing a separate worldwide ceiling
for refugee admissions to this country. It also
reduced the annual worldwide ceiling for the re-
maining six preference categories to 270,000 visas,
and it increased the number of visas allocated to the
second preference to 26 percent.€®
® Refugee Act of 1980, Pub. L. No. 96-212 (to be codified in scattered
sections of 8 U.S.C.). The Refugee Act also increased the allocation of
refugee visas to 50,000 annually for the first three fiscal years under the
statute and provided that the number of refugee admissions in the following

years would be determined by the President after consultation with
Congress.



Chapter 2

Present Discrimination in the Immigration Laws

The repeal of the national origins system in 1965
was intended to abolish all discrimination in the
selection of immigrants to the United States on the
basis of their race or national origin. To replace a
system widely acknowledged to be racially discrimi-
natory, all intending immigrants were to have an
equal opportunity to enter the U.S. on a first-come,
first-served basis “without regard to place of birth.”?
Although the current immigrant selection system
purports on its face to treat all persons equally, the
systemn has been criticized as having a discriminatory
effect because of the imposition of annual per-coun-
try limitations of 20,000 immigrants and colonial
quotas of 600 visas. As one experienced immigration
practitioner concluded:

Our national antidiscrimination policies and the
constitutional safeguards which ensure them,
however, have bypassed our immigration laws.
They remain a disgraceful relic of the past
nurtured in the mouldy miasma of unfounded
prejudice, bias, and racial discrimination. . . .

These discriminations between. . .colonial sub-
quotas and national quotas are indefensible
classifications based upon race, national origins,
place of birth and prejudice. However, they
have been sustained by the courts and represent
our national policy—a policy in conflict with

1 S. Rep. No. 748, 89th Cong., Ist sess., reprinted in [1965] U.S. Code
Cong. & Ad. News 3328, 3332.

* The annual worldwide ceiling for nonrefugee immigrants was reduced to
270,000 in 1980. Refugee Act of 1980, Pub. L. No. 96-212 (to be codified in
scattered sections of 8 U.S.C.).

2 Jack Wasserman, statement submitted to the U.S. Commission on Civil
Rights, hearing, Washington, D.C., Nov. 14-15, 1978, pp. 2, 6-7.

3 Pub. L.No.95-412, 92 Stat. 907 (1978).

¢ The per-country limits were to be imposed gradually, as the national
origins quota system would not be officially abolished until July 1, 1968. In
the interim, those quota numbers under the existing quota system that were
unused at the end of the year would be reallocated to countries with
oversubscribed quotas and long preference waiting lists. S. Rep. No. 748,

our national antidiscrimination declarations and
attitudes.

We can retain an annual worldwide ceiling of
290,000* but discrimination based upon age,
national quotas, quotas based upon place of
birth and colonial quotas are neither needed nor
in keeping with modern concepts of equality
and fairness. They represent a relic of prejudice
and a bygone era. They should be eliminated.?

Per-Country Limits
Prior to the adoption of a single annual worldwide
ceiling in 1978,2 the 1965 amendments to the McCar-
ran-Walter Act repealed the national origins quota
system for the selection of immigrants to the United
States and limited the number of immigrants for any
given year from the Eastern Hemisphere to 170,000,
with no more than 20,000 visas going to each
country in the Eastern Hemisphere.* Immigration
from the Western Hemisphere, which had not been
previously restricted, was to be limited as of July
1968 to 120,000 annually, although no per-country
limits were imposed.® It is interesting to note that
during the decade preceding the imposition of these
restrictions upon Western Hemisphere immigration,
the number of Mexican immigrants steadily in-
creased and began to overtake Canadian immigra-
89th Cong., Ist sess., reprinted in [1965] U.S. Code Cong. & Ad. News
3328, 3329, 3333.
5 By imposing this 120,000 quota, Congress intended to place immigrants
from both hemispheres on an equal footing in terms of access to the U.S.
The committee has been increasingly concerned with the unrestricted
flow of immigration from the nonquota countries (Western Hemi-
sphere) which averaged approximately 110,000 admissions [per year]
over the past ten years. . .to continue unrestricted immigration for
persons born in the Western Hemisphere countries is to place such
aliens in a preferred status compared to aliens born in other parts of the

world. . . .
Id. at 3336.
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TABLE 2.1

Canadian and Mexican Immigration to the United States, 1920-70*

Canada Mexico
1920-30 1,014,540 511,648
1931-40 108,527 22,319
1941-50 171,718 60,589
1951-60 377,952 299,811
1961-70 413,310 453,937

Note: Total immigration to the United States from Westem Hemisphere countries for this period was 31,191,167.

*Years ending June 30.

Source: U.S., Department of Justice, Immigration and Naturalization Service, 7976 Annual Report, pp. 87-88. The figures for Cana-

dian and Mexican immigration were extracted from table 13.

tion to the United States, although the number of
Mexican immigrants entering the United States in
the 1960s did not even approximate the number of
Canadian immigrants who had entered in the 1920s
(see table 2.1).

The per-country limits imposed by the new
system were intended to correct the discriminatory
immigration policies inherent in the national origins
quota system by providing that all intending immi-
grants be treated equally regardless of their place of
origin. The numerical limits on each country offi-
cially were intended only to “prevent an unreason-
able allocation of visa numbers to any one foreign
state.”¢ By imposing per-country quotas on the
number of immigrants rather than allowing unre-
stricted migration within the hemispheric limitation
(and within the worldwide ceiling after 1978), the
new system has perpetuated the distinctions drawn
by previous immigration laws between intending
immigrants on the basis of their country of origin.
Where a United States citizen, the intended benefici-
ary of the immigration laws, seeks to immigrate
members of his or her family who are not able to
enter the United States for long periods of time
because of the quotas, that citizen correspondingly
also suffers because of his or her national origin.

Under the previous national origins system, the
number of immigrants from any country in a given
year was limited to a small percentage of the total
number of persons of that nationality already resid-
ing in the United States. This meant that immigra-
tion from countries such as China, Japan, and others
in the Asia-Pacific Triangle, which had been subject
to strict exclusionary laws for several decades, was

e Id. at 3332,
T Ch. 477, 66 Stat. 163, §202(e).

14

severely restricted under the national origins system,
as there were few Asians already present in the
United States to serve as the base population for
computing quotas. To minimize in part the racially
discriminatory effects of the national origins system,
Congress allowed a greater number of Asians to
enter the United States than would otherwise have
entered under the quotas imposed by law. For
example, because the 1952 act limited immigration
from any country to one-sixth of 1 percent of that
country’s population present in America according
to the 1920 census,” the annual quota of Chinese
immigrants who could enter the United States
would have been less than the guaranteed minimum
quota of 105.

The result of the national origins system was to
deny the opportunity to immigrate to those persons
from countries whose base populations in the United
States were sparse because of prior restrictions on
their immigration. On the other hand, those coun-
tries in northern and western Europe that had
previously enjoyed unrestricted immigration to the
United States had large base populations and there-
fore were entitled to substantial quotas under the
national origins formula. Ireland, for example, had a
quota of 17,756 and Germany had a quota of 25,814,
while quotas for countries such as China (100),
Japan (185), the Philippines (100), and the Pacific
Islands (100) were negligible.® Immigration statistics
demonstrate that, in the decades immediately fol-
lowing enactment of the national origins quotas, the

s H. R. Rep. No. 1365, 82d Cong., 2d sess., reprinted in [1952] U.S. Code
Cong. & Ad. News 1681.



demand for visas in Germany and Ireland did not
reach the allowable ceiling.®

Enactment of the per-country limitations of 20,000
in 1965 to replace the national origins quotas was
intended in part to provide some relief for countries
with long waiting lists but also served to protect
those countries that had benefited under the previ-
ous system.

Due to the existence of backlogs of applicants in
those nations discriminated against by the na-
tional origin system, an annual limitation per
country of 20,000 quota immigrants is estab-
lished, so that in the short run, no one nation
will be able to receive an unduly disproportion-
ate share of the quota numbers.*°

While this new system for selecting immigrants
purports to abolish prior discriminatory policies and
to treat immigrants from every country equally, the
imposition of a uniform quota has a demonstrably
disproportionate impact based upon an immigrant’s
country of origin. Analysis of statistical data on
immigration shows that the 20,000 per-country limit
far exceeds the demand for visas from northern
European countries, while Asian countries consis-
tently utilize all their available visas and still have
long waiting lists, composed primarily of close
relatives of United States citizens seeking visas to
enter the country.

Table 2.2 demonstrates the recent decline in the
number of European immigrants as contrasted with
the increase in the number of Asian immigrants.
Between 1975 and 1976, for example, Asian immi-
gration increased by 9 percent while European
immigration decreased by 4 percent.’! In 1976 no
European country reached the per-country limit of
20,000 visas; Portugal came closest by sending 9,309
of its citizens to America, while at the other end of
the spectrum only 162 Austrians immigrated to the
United States. In Asia, on the other hand, both
Korea and the Philippines reached the ceiling of
20,000, while immigrants from India and China
numbered 16,642 and 14,402, respectively.’? In 1974

® During the decade 1931-40, immigration from Ireland only reached
13,167 (the Irish quota was 170,000) and German immigration was only
114,058 (its quota was 250,000), while during 1941-50 Irish immigration
only reached 26,967 and German immigration was only 226,578. U.S,,
Immigration and Naturalization Service, Annual Report 1976, p. 87.

¢ 111 Cong. Rec. 24226 (1965) (remarks of Senator Edward Kennedy).

1 INS, Annual Report 1976, p. 7.

312 Ibid., p. 44. These statistics have been extracted from table 6.

13 U.S., Department of State, Bureau of Security and Consular Affairs,
Report of the Visa Office (1974), pp. 8-9. These numbers represent those
immigrants subject to numerical limitations.

the Visa Office reported that, under the numerically
limited classes, “58% of the Eastern Hemisphere
numbers were used by natives of six countries—
Korea (19,831), Philippines (19,675), China (18,901),
India (12,575), Italy (13,925), and Portugal (10,-
679).”13 From these statistics, it is apparent that
persons from countries that had been excluded by
past immigration laws are adversely affected by the
per-country limitations, and because of the large
number of backlogged petitions, they are now
required to wait for visas.

Passage of the 1976 amendments imposing the per-
country limits upon Western Hemisphere countries
had a similarly restrictive effect upon immigration
from Mexico. The avowed intent of this legislation
was to prevent the unequal treatment of intending
immigrants on the basis of national origin by
imposing a uniform limitation of 20,000 on immigra-
tion from every country in both Eastern and
Western Hemispheres. As expressed in a May 1976
joint statement of the Departments of Justice and
State delivered before the House Judiciary Commit-
tee:

Based on a review of existing data, a uniform
ceiling for each country. . .would be prefera-
ble. This would permit an equitable distribution
of immigration from throughout the hemisphere
and from throughout the world. Problems with
illegal immigration will exist whether immigra-
tion from Mexico is limited to 20,000 or 35,000
per year or not at all. While permitting 35,000
immigrants a year from Mezxico would ease
their demand slightly, this would only increase
the waiting lists and the demand throughout the
rest of the hemisphere (1976 Hearings, pp. 362-
363).14

The immediate effect of this act was to cut
Mexican immigration, which was measured at 39,-
45915 for fiscal year 1976,¢ in half by imposing the
20,000 limit, thereby creating an immediate shortage
of immigrant visas and a long waiting list for those
visas that are available. Other Western Hemisphere
countries were not similarly affected, as their de-

Prior to the passage of Pub. L. No. 95-412, 92 Stat. 907 (1978), which
established a worldwide ceiling on immigration to the United States, visa
numbers were allocated within two hemispheric ceilings. Countries whose
visa numbers were counted against the Western Hemisphere ceiling
included the independent nations of North and South America. Visas for all
other countries were counted against the Eastern Hemisphere total.

1 H. R.Rep. No. 94-1553, 94th Cong,., 2d sess. 9, reprinted in [1976] U.S.
Code Cong & Adm. News 6081.

18 INS, Annual Report 1976, p. 44. This number represents those immi-
grants subject to numerical limitations.

¢ The act’s provisions were to take effect on Jan. 1, 1977.
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TABLE 2.2

Immigrants Admitted to the United States by Country or Region of Birth, 1967-76*

1967 1968 1969 1970

All countries 361,972 454,448 358,579 373,326
Europe 137,301 137,754 118,028 116,039
Asia 61,446 58989 75,679 94,883
Africa 4,236 5,078 5,876 8,115
Oceania 2,328 2,588 2,639 3,198
North America 140,138 228,060 132,426 129,114
South America 16,517 21,976 23,928 21,973
Others 6 3 3

*Years ending June 30.

1971 1972 1973 1974 1975 1976
370,478 384,685 400,063 394,861 386,613 398,613
96,506 89,993 92,870 81,212 73996 72,411
103,461 121,058 124,160 130,662 132,469 149,881
6,772 6,612 6,655 6,182 6,729 7,723
2,923 3,286 3,255 3,052 3,347 3,691
140,114 144,375 152,788 151,444 146,668 142,307
20,70('2) 19,3552) 20,336 22,307 22,984 22,699
— 2 1 1

Source: U.S., Department of Justice, Immigration and Naturalization Service, 7976 Annual Report, p. 89, extracted from table 14.

mands were easily satisfied by the 20,000 per-coun-
try limit.??

Colonial Quotas

The quotas imposed by the McCarran-Walter Act
of 1952 limited immigration into the United States
from any colony to 100 persons each year, charge-
able to the mother country’s limit, unless a separate
quota was established. Of the very few separate
quotas created, none exceeded the limit of 100
immigrants otherwise provided. The stated intent
for imposing these quotas was to “prevent undue
absorption of a governing country’s quota by a
colony or dependency and [to] preclude colonies or
dependencies from having greater preferences than
the independent countries which are entitled to
minimum quotas.”?®

From the time of their enactment, these quotas
were perceived as operating in a racially discrimina-
tory manner, primarily against intending immigrants
from the British West Indies. In its 1953 report, the
President’s Commission on Immigration found that
enactment of these colonial quotas “has generally
been regarded as discriminatory against the colored
people of the Caribbean area,”® and the Secretary of
State noted that the British West Indies would, in
fact, be adversely affected.

In the colonial and other dependent areas, an
even less satisfactory situation has come into
being. The new Act provides that colonies shall
have quotas of 100 each, instead of unlimited
use of the quota of the governing country. The

17 INS, Annual Report 1976, p. 44. During fiscal year 1976, demands for
visas in all other Western Hemisphere countries were well under 20,000
except in Cuba; a large number of Cubans were able to immigrate under the
Cuban Refugee Act of Nov. 2, 1966, Pub. L. No. 89-732, 80 Stat.
1161(1966). Ibid., p. 12.

18 HR. Rep. No. 1365, 82d Cong., 2d-sess., reprinted in [1952] U.S. Code
Cong. & Adm. News 1689, 1690-91.
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difficulties are most clearly evident in the
important strategic area of the Caribbean. The
fact that this area has been the only part of the
Western Hemisphere subject to quotas has
always been an unpleasant irritant to these
colonial peoples. In the case of the British West
Indies, the large and always undersubscribed
British quota was open to them. They have not,
therefore, felt the practical effects of the dis-
crimination implicit in their unique status in the
Hemisphere. No more than 2,500 immigrants
have entered the United States from the British
West Indies in any one year. Henceforth,
however, no more than 800 (100 for each of the
8 British territories) may enter each year.2°

Foreshadowing the consequences of the enactment
of the per-country limits, imposition of these quotas
cut colonial immigration by two-thirds in the British
Indies and created long waiting lists for U.S.
immigrant visas.

Since 1952, however, changes in the immigration
laws have left these quotas virtually undisturbed.
The 1965 amendments increased the colonial allot-
ments to 1 percent (or 200) of the per-country limits
in the Eastern Hemisphere, while the 1976 laws
increased the quotas to 600 for all dependencies.
While the 1976 increase was intended to alleviate the
large backlogs of applicants in Hong Kong and
other Eastern Hemisphere dependencies, which
totaled 23,510 as of January 1, 1976, long waiting
lists for immigrant visas still exist in some colonial
areas, most notably Hong Kong.

* .S, President’s Commission on Immigration and Naturalization, Whom
Shall We Welcome (1953), p. 88.

= Tbid.

a1 H. R. Rep. No. 94-1553, 94th Cong. 2d sess. 9, reprinted in [1976] U.S.
Code Cong. & Adm News 6081.
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TABLE 2.3

Availability of Immigrant Visas to the United States, February 1979

Foreign *Preference
state 1st 2nd 3rd
All foreign

states and

de-

pendency

areas

other than

below C C C
China C C C
India C C 1-1-75
Korea C C C
Mexico C 1-1-70 C
Philippines C 6-15-77 10-15-69
Anguilla C C C
Antigua C 1-12-78 C
Belize C 6-15-77 C
HongKong C 9-1-75 6-1-69
St. Chris-

topher- C 1-1-78 C

Nevis
St.Lucia C C C
St. Vincent C C C

*C—Current available
U—Unavailable
Dates—Priority dates for oversubscribed visas.

Non-
4th 5th 6th preference
C 7-1-78 C U
C 6-8-78 3-1-78 U
C 5-22-78 C U
C 9-8-77 C U
11-22-77 9-1-77 C U
10-22-72 2-22-69 2-22-78 U
C 7-1-78 5-15-77 ]

C 2-1-75 5-17-77 U
C 6-22-74 3-1-78 U
12-15-73 11-15-67 4-15-76 U
C 7-1-74 3-15-68 U
C 7-1-78 5-1-70 U
C 7-1-78 1-1-77 U

Source: U.S., Department of State, Visa Bulletin (February 1979).

Present Effects of the Per-
Country Limits and Colonial
Quotas

To the extent that they operate to exclude persons
from certain countries while admitting persons with
identical preference status from other countries
solely on the basis of the country of origin, the
current per-country limits and colonial quotas have
a discriminatory impact. Many countries or depen-
dencies, such as the Philippines or Hong Kong, with
large backlogs caused by the previous restrictive
immigration laws, quickly fill their annual quotas.
Their waiting lists continue to grow because the
number of applicants greatly exceeds the numerical
ceiling allowed by law, while the demand for visas
in other countries, such as Great Britain, does not
even approach the 20,000 ceiling. The effect of this
inequality, as shown in table 2.3, is to subject
intending immigrants from certain countries and
dependent territories to long waits for visas while
immigrants from other countries can immediately
obtain them.

As of February 1979, visas were available in every
preference category except the fifth preference to all
applicants from Europe and other countries not
specifically listed in table 2.3, while countries such
as Mexico and the Philippines and dependencies
such as Hong Kong were oversubscribed in most of
their preference categories. Under this system a sixth
preference applicant from England, who might be
merely an immigrant worker, would be able to enter
the United States immediately, while the families of
legal residents must wait 9 years in Mexico, and the
married children of United States residents must
wait 7 years in the Philippines. The primary purpose
of the immigration law, the reunification of families,
is not fully met where families of United States
residents and citizens must wait nine times as long to
enter the United States as persons who merely wish
to work in America.

The law’s stated intent of providing equal access
to the United States without regard to place of birth
is also not fulfilled through the operation of the per-
country limits and colonial quotas. As table 2.3
demonstrates, applicants are, in fact, treated differ-

17



ently on the basis of their place of origin. Brothers
and sisters of United States citizens who wish to
immigrate from England need wait only 6 months,
while brothers and sisters who wish to immigrate
from Hong Kong must wait 12 years, a period 24
times as long (as of February 1979).

Finding and Recommendation
Finding 2.1: The immigrant selection system..under
the current Immigration and Nationality Act has a
discriminatory impact on prospective immigrants
from certain countries or dependencies and thus
results in the denial or delayed receipt of benefits
under that statute for American citizens and resident
aliens.

The effect of the per-country limits and colonial
quotas under the Immigration and Nationality Act
has been to subject intending immigrants from
certain countries or dependencies, particularly those
countries or dependencies that had previously been
disfavored by United States immigration laws, to
delays of up to 12 years (as of February 1979) for
visas while immigrants from other countries can
obtain visas immediately. Repeal of the national
origins quota system and the enactment of the 1965
amendments to the McCarran-Walter Act were
designed to afford all intending immigrants an equal
opportunity to enter the United States on a first-
come, first-served basis without regard to their race
or national origin. But instead of eliminating the
discrimination caused by the national origins system,
these numerical limitations operate to maintain a
proportional representation of immigrants from vari-
ous countries similar to that which existed in the
United States prior to 1965.

The colonial quotas have had the effect of limiting
the immigration of natives of colonial areas on the
basis of their race. Although they have been de-
nounced as discriminatory both in intent and in
operation, these quotas still exist and are enforced
today. The imposition of per-country limitations on
the number of immigrants rather than allowing
unrestricted migration within the worldwide ceiling
has perpetuated the built-in discriminatory effects of
previous immigration laws that distinguished among
intending immigrants on the basis of their country of
origin. Where the intended beneficiary of a relative
preference is a United States citizen or resident alien,
that American resident correspondingly suffers dis-
crimination on the basis of national origin.
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The purpose and intent of the immigration laws

are being frustrated by the present annual per-
country limitations of 20,000 immigrant visas and
colonial quotas of 600 immigrant visas. First, it is
apparent that applicants are not being given priority
strictly according to their date of filing and “without
regard to their place of birth.” Persons from certain
countries must wait 8 to 10 years to obtain visas,
while persons within the same preference category
but from other countries can obtain visas immediate-
ly. Second, the variance in waiting periods frustrates
the Immigration and Nationality Act’s primary
purpose—the reunification of families. For example,
the brothers of United States citizens who seek to
immigrate from the Philippines must wait many
years, whereas brothers of United States citizens
who wish to migrate from Britain can obtain visas
after waiting only 6 months.
Recommendation 2.1: Congress should amend the
Immigration and Nationality Act to eliminate the
per-country numerical limitations and the colonial
quotas and provide for admission within the annual
worldwide ceiling of 270,000 on a first-come, first-
served basis in accord with the existing six prefer-
ence categories.

The decision as to the number of visas to be
granted annually is a political decision to be made by
Congress. The Commission’s concern is only with
the nondiscriminatory application of that visa policy
once the number of visas is decided by Congress.

If United States immigration laws are to be
successful in providing an equal opportunity to all
intending immigrants, regardless of their ancestry or
place of birth, and in promoting the reunification of
families, the current discriminatory system of nu-
merical quotas on the number of immigrants from
each couniry and dependent territory must be
abolished.

Abolition of the per-country limitations and colo-
nial quotas would ensure that all persons are treated
equally under the laws and would only subject
applicants to ine worldwide ceiling of 270,000
immigrant visas and the existing six category prefer-
ence system which allocates visas in the following
manner:

First preference: unmarried sons and daughters of

United States citizens (20 percent of the annual

worldwide ceiling);

Second preference: spouses and unmarried sons and

daughters of lawful resident aliens (26 percent



plus any visas not required for the first prefer-
ence);

Third preference: members of the professions and
scientists and artists of exceptional ability and
their spouses and children (10 percent);

Fourth preference: married sons and daughters of
United States citizens and their spouses and
children (10 percent plus any visas not required
for the first three preferences);

Fifth preference: brothers and sisters of United
States citizens and their spouses and children (24
percent plus any visas not required for the first
four preferences); and

Sixth preference: skilled and unskilled workers in
occupations for which labor is in short supply in
this country, and their spouses and children (10
percent);

This would enable all prospective immigrants to
obtain visas based strictly on their priority date, first-
come, first-served, without consideration of their
country of origin. Although the elimination of these
numerical limitations would initially allow certain
countries to obtain more than the 20,000 visas
currently available because of their already exten-
sive waiting lists, this system, as demonstrated in the
appendix to this report, would allow all American
citizens and residents an equal opportunity to be
reunited with their close relatives abroad, whether
they come from Mexico or Hong Kong or Ireland.
Thus, the country of origin of intending immigrants
and their United States relatives would no longer be
considered in determining the length of the waiting
period for visas.
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Chapter 3

Service and Adjudications Functions of the
Immigration and Naturalization Service

The Immigration and Naturalization Service has
two major functions by law: first, to administer the
immigration laws by assisting those who wish to
immigrate or those who are already in the United
States and wish to remain and, second, to enforce
the immigration laws by preventing illegal migration
into the United States and by expelling those who
have entered and do not have a legal right to remain.

As part of its administrative and service responsi-
bilities, INS provides information to the public about
immigration benefits provided by law, accepts appli-
cations and petitions from those seeking to avail
themselves of these benefits, and determines whether
benefits will be granted or denied in each case. This
chapter will discuss these functions, the service
functions, of INS and will focus on the problems
that currently exist in the public’s encounters with
INS, in the effect of the processing backlog, and in
the adjudication of petitions submitted to INS. This
chapter will also examine the conflicting missions of
INS—service and enforcement—and the effect that
role conflict has on its service function. Chapter six
of this report will discuss INS enforcement responsi-
1 In both its service and enforcement responsibilities, INS comes into
contact repeatedly with minority communities and persons from other
countries. INS service officers provide information daily to persons from
many nations and process their applications for benefits, as well as help
U.S. citizens of Hispanic, Asian and Pacific, and European origin to bring
close relatives into the United States. INS enforcement officers have
occasion to interrogate persons of various racial and ethnic backgrounds,
U.S. citizens and aliens alike, and process persons from many countries for
deportation. One study has noted that, in order to perform its duties more
effectively and efficiently, and to reduce stereotyping and prejudice, a law
enforcement agency should employ a significant number of minority-group
employees. The President’s Commission on Law Enforcement and Admin-
istration of Justice, Task Force Report: The Police (1967), pp. 167, 174.
Testimony presented before this Commission similarly suggests that the

presence of a substantial number of minority employees on the INS work
force can increase the Service’s understanding of different minority groups

bilities and the problems arising out of many of its
current enforcement practices.

Before discussing service and enforcement opera-
tions, however, it is appropriate to examine briefly
the Service’s employment profile.*

INS Employment Profile

Civil Rights Commission staff prepared an analy-
sis and report of the overall employment picture at
INS in 1978. The report was based on statistics and
data provided by the Equal Employment Opportuni-
ty Branch, Personnel Division, of the INS Central
Office, and reflected the most current employment
figures available as of September 1978.2 The report
analyzes the work force composition of INS at three
major levels: agencywide, the Central Office, and
the regional offices. The analysis of the work force
was limited, however, to those jobs and positions
within the General Schedule (GS) pay system?® and
presents a profile of current INS employment
practices; i10 attempt has been made to analyze
statistics from previous years to determine the
and their particular problems, as well as increase public confidence in the
ability of INS to perform its duties responsibly and responsively. See later
discussion on “Obtaining Information from INS” in this chapter.
2 U.S., Commission on Civil Rights, Staff Report, “The Immigration and
Naturalization Service: An Employment Profile” (November 1978), p. 3
(hereafter cited as “Employment Profile.”). The report in its entirety was
introduced into the record of the Commission’s Washington hearing on
immigration. See U.S. Commission on Civil Rights, hearing, Washington,
D.C., Nov. 14-15, 1978, vol. II: Exhibits, pp. 43-166.
3 The General Schedule (GS) pay system in the Federal Government
basically applies to white-collar or professional level jobs. The other major
Federal pay system, the Wage Board (WB), generally covers blue-collar or
skilled craft occupations. Slightly over 11,100 persons, or nearly 96

percent, of the total INS work force were employed in the GS pay system.
Ibid., pp. 4-5.
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degree of success INS has had in meeting its equal tion and decisionmaking within INS, particularly
employment opportunity responsibilities.* The Com- at the midmanagement level between GS-9 and
mission analysis found: GS-12. A small percentage of all minority (9.6

* As of September 1978, members of minority
groups were slightly more than 28 percent of the
INS total GS work force. Approximately 11.8
percent of these employees were black, 13.6
percent were Hispanic, 0.1 percent were Ameri-
can Indian, and 2.5 percent were Asian Ameri-
can.® (See table 3.1.)

* Women employees constituted approximately
35.5 percent of the total GS work force; of this
number, 40.4 percent were also members of
minority groups. Approximately 24.3 percent of
INS female employees were black, 12.3 percent
were Hispanic, 0.2 percent were American Indian,
and 3.6 percent were Asian American.® (See tables
3.1and 3.2)

* Although minorities were more than 28 per-
cent of the total INS work force, the great
majority (74 percent) were employed at or below
the GS-8 level, while a sizable number (32
percent) of minority employees were at or below
the GS—4 level. In contrast, less than half (46.4
percent) of all white employees were at or below
the GS-8 level, and only a fraction (13 percent) of
the white work force was at or below the G§-4
level. White employees dominated the top ranks
of the pay scale, however, with more than 15
percent of the white work force employed at or
above the GS-12 level,” compared to merely 3
percent of all minority employees at this same
level. (See table 3.3.)

* Although a large fraction of the INS work
force is female, most women workers (88.3 per-
cent) were employed at or below the GS-8 level;
only 2 percent were at or above the GS-12 level.
In comparison, 17 percent of all male employees
were at or above the GS-12 level.® (See table 3.3.)
¢ The median grade level at which minorities
and women were employed (GS-4.5) was four
grade levels below the overall white median level
(GS-8.5).2 (See table 3.4.)

* Minority and women employees appeared to
have little or no participation in policy formula-

percent) and female (5.9 percent) employees were
at or above the GS-9 level, while almost 32
percent of the white work force was at or above
this level. White employees also dominated the
upper management and supervisory levels, occu-
pying 92.7 percent of all jobs at or above the GS-
12 level, compared to a small number of all
minorities (7.2 percent) and females (6.8 percent)
at this level.'® (See table 3.4.)
* Approximately 18 percent of all INS employ-
ees earned less than $12,208 annually; nearly 32
percent of all minority employees and 40 percent
of all female employees fell into this category,
while only 13 percent of all white employees
earned less than this salary. At the other end of
the pay scale, however, more than 15 percent of
the white work force earned in excess of $23,087
annually, while only 3 percent of the minority
employees and only 2 percent of the female
employees fell into this category.!* (See table 3.5.)
* Within INS, the four job categories of general
clerical, investigator, inspector, and patrol officer
comprised more than 60 percent of the total
agency work force. Although minorities were
heavily represented (44 percent) in the general
clerical jobs, they filled only 12 percent of the
investigator positions, 19 percent of the inspector
jobs, and 19 percent of the patrol officer slots.
(See table 3.6.)
¢ Female employees were mainly concentrated
in clerical jobs, filling 90 percent of all stenogra-
pher, secretary, and clerk-typist positions. In the
four major job categories, women held approxi-
mately 42 percent of the general clerical jobs, but
only 4 percent of the investigator positions, 23
percent of the inspector jobs, and less than 1
percent of the patrol officer slots.’® (See table 3.6.)
Because INS has had an affirmative action pro-
gram for several years,’* minorities and women
constitute a significant portion of the total INS work
force, but tend to be concentrated in occupations at
the lower grade and salary levels. As a result,

¢ “Employment Profile,” p. 44. 12 Tbid., p. 46.

s Ibid. 13 Tbid.

¢ Ibid. 14 INS also has recently implemented an upward mobility program
7 Ibid., p. 45. designed to provide increased job opportunities for minority employees.
& Ibid. James Walker, INS Assistant Commissioner for Personnel, testimony
® Ibid. before the U.S. Commission on Civil Rights, hearing, Washington, D.C.,
1 Ibid. See also table 1B in the appendix to the “Employment Profile.” Nov. 14-15, 1978, pp. 52-54 (hereafter cited as Washington Hearing
1 Ibid. Transcript).
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TABLE 3.1

Immigration and Naturalization Service Work Force* by Grade Level, Race, Ethnicity, and Sex, Per-
centage Distribution (Horizontal), September 1978

Total
Native Asian minority

Grade Salary range Black Hispanic American** American  group White/Anglo Total Male Female

2 $ 7,422- 9,645 40.1% 6.1% 0.0% 0.0% 46.2% 53.8% 100.0% 20.5% 79.5%

3 8,356—10,877 36.5 14.6 0.0 1.0 52,1 47.9 100.0 205 79.5

4 9,391-12,208 26.7 17.2 0.2 22 46.3 53.7 100.0 243 75.7

5 10,507—13,657 1.1 14.5 0.1 5.4 31.0 69.0 100.0 51.0 490

6 11,712—15,222 16.1 195 0.0 6.2 419 58.1 100.0 50.2 498

7 13,014-16,920 13.2 14.2 03 3.5 31.2 68.8 100.0 56.6 43.4

8 14,414—18,734 13.1 172 0.0 4.0 34.3 65.7 100.0 56.6 434

9 15,920-20,699 28 180 0.2 1.5 225 775 100.0 89.7 10.3
10 17,532—22,788 34 6.9 0.0 6.9 17.2 828 100.0 93.1 6.9
1 19,263—25,041 49 8.1 0.1 05 136 86.4 100.0 90.5 9.5
12 23,087-30,017 3.0 46 0.2 0.4 8.1 91.9 100.0 93.2 6.8
13 27,453-35,688 28 35 0.3 0.3 6.9 93.1 100.0 92,7 7.3
14 32,442-42,171 20 3.1 0.0 0.3 54 94.6 100.0 92,2 7.8
15 38,160—49,608 2.1 6.4 0.0 0.7 9.3 90.7 100.0 95,7 4.3
16 44,756-56,692 0.0 0.0 0.0 0.0 0.0 100.0 100.0 100.0 0.0
17 52,429-59,421 0.0 0.0 0.0 0.0 0.0 100.0 100.0 100.0 0.0
18 61,449 0. 0. 0.0 0.0 0.0 100.0 100.0 100.0 0.0
Total 11.8% 13.6% 0.1% 2.5% 28.1% 71.9% 100.0% 64.5% 36.5%

*General Schedule work force,

**Includes Aleuts and Eskimos,

Source: U.S,, Department of Justice, Immigration and Naturalization Service, ""INS Minorities by Minority Group Designator Within Series” (Personnel Systems, Washington,
géC': September 1978), cited in U.S., Commission on Civil Rights, staff paper, *“The Immigration and Naturalization Service: An Employment Profile’ (November 1978}, p.
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TABLE 3.2

Immigration and Naturalization Service Female Work Force* by Grade Level, Race, and Ethnicity,
Percentage Distribution (Horizontal), September 1978

Total
Native Asian minority
Grade Salary range Black Hispanic American** American group White/Anglo Total
2 $ 7,422—- 9,645 43.8% 5.7% 0.0% 0.0% 49.5% 50.6% 100.0%
3 8,356—-10,877 36.8 136 0.0 1.0 51.3 487 100.0
4 9,391-12,208 284 140 0.1 21 447 55.3 100.0
5 10,507-13,657 17.0 127 0.2 49 34.7 65.3 100.0
6 11,712-15,222 196 8.7 0.0 53 33.6 65.4 100.0
7 13,014—-16,920 225 12.7 0.3 38 393 60.7 100.0
8 14,414-18,734 186 00 00 7.0 256 74 .4 1000
9 15,920-20,699 14.0 14.9 04 9.4 38.7 61.3 100.0
10 17,532—22,788 0.0 0.0 0.0 50.0 50.0 50.0 100.0
11 19,263-25,041 291 6.4 0.7 1.4 376 624 100.0
12 23,087—-30,017 13.5 88 0.0 2.7 243 75.7 100.0
13 27,453-35,688 8.7 8.7 00 0.0 17.4 826 100.0
14 32,442-42171 8.7 8.7 0.0 00 174 82.6 100.0
15 38,160—49,608 16.7 333 0.0 00 50.0 500 100.0
16 44,756-56,692 -
17 52,429-59,421
18 61,449—
Total 24.3% 12.3% 0.2% 3.6% 40.3% 59.7% 100.0%

*General Schedule work force.

**Includes Aleuts and Eskimos.

Source: U.S,, Department of Justice, Immigration and Naturalization Service, “INS Minorities by Minority Group Designator Within Series’* {Personnel Systems, Washington,
D.C.: september 1978), cited in U.S,, Commission on Civil Rights, staff paper, ''The Immigration and Naturalization Service: An Employment Profile” {November 1978), p.
55,
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TABLE 3.3

Immigration and Naturalization Service Work Force,* Grade Level Groupings by Race, Ethnicity, and
Sex, September 1978

Native Asian Total
Grade Black Hispanics American American minority White/Anglo Male Female
group No. % No. % No. % No. % No. % No. % No. % No. %

GS 01-04 650 494 311 206 2 154 31 10.9 994 319 1,038 129 454 64 1,578 399
GS 0508 494 376 612 40.7 4 308 203 719 1,313 421 2677 335 2079 289 1911 484
GS 0911 139 10.6 533 35.2 5 385 44 155 721 230 3,075 384 3,418 477 378 95
GS 1216+ 34 25 54 35 2 1563 5 1.7 95 30 1,220 152 1,226 170 89 22
Total 1,317 100.0 1,510 1000 13 1000 283 1000 3,123 1000 8,010 1000 7,177 1000 3,956 100.0

*General Schedule work force.

Source: U.S,, Department of Justice, Immigration and Naturalization Service, /INS Minorities by Minority Group Designator Within Series '’ (Personnel Systems, Washington,
D.C.: September 1978), cited in U.S., Commission on Civil Rights, staff paper, “The Immigration and Naturalization Service: An Employment Profile’’ (November 1978}, p.
57.
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TABLE 3.4
Immigration and Naturalization Service Work Force,* Cumulative Distribution, September 1978

White/Anglo Minority ** Women Total
Grade Salary range f Cumf Cum% f Cumf Cum% f Cumf Cum% f Cumf Cum%
15+ $38,160-49,608 148 8,010 100.0 13 3,123 1000 6 3,956 1000 161 11,133 100.0
14 32,442-42,171 280 7,862 982 16 3,110 996 23 3,950 998 296 10,972 986
13 27,453-35,688 295 7582 947 22 3,094 99,1 23 3,927 993 317 10,676 959
12 23,087-30,017 497 7,287 910 44 3072 984 37 3,904 988 541 10,359 93.0
1 19,263-25,041 1,281 6,790 848 201 3,028 970 141 3,867 978 1,482 9,818 88.2
10 17,532—22,788 24 5509 68.8 5 2,827 905 2 3726 942 29 8,336 749
9 15,920-20,699 1,770 5,485 685 515 2,822 904 235 3,724 941 2,285 8,307 746
8 14,414-18,734 65 3,715 464 34 2370 759 43 3,489 882 99 6,022 54.1
7 13,014-16,920 536 3650 456 243 2273 728 338 3,446 87.1 779 5,923 53.2
6 11,712-15,222 375 3,114 389 270 2,030 65.0 321 3,108 786 645 5,144 46.2
5 10,507-13,657 1,701 2739 342 766 1,760 564 1,209 2,787 704 2,467 4499 404
4 9,391-12,208 532 1,038 130 459 994 318 750 15678 399 991 2,032 183
3 8,356—10,877 435 506 6.3 474 536 171 723 828 209 909 1,041 9.4
2 7,422— 9,645 71 71 09 61 61 20 105 105 27 132 132 6.2
Median 85 45 45 6.6
Mode 90 5.0 50 5.0
Mean 7.8 6.0 5.2 74

F=Frequency or number of cases occurring at a specific GS level,

*General Schedule work force,

**|ncludes blacks, Hispanics, Asian Americans, and American Indians.

Source: U.S., Department of Justice, Immigration and Naturalization Service, "'INS Minorities by Minority Group Designator Within Series’’ (Personnel Systems, Washington,
5DE.;C.: September 1978), cited in U.S., Commission on Civil Rights, staff paper, *“The Immigration and Naturalization Service: An Employment Profile” (November 1978), p.
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TABLE 3.5

Immigration and Naturalization Service Work Force* by Grade Level, Race, Ethnicity, and Sex, Per-
centage Distribution (Vertical), September 1978

Total
Native Asian minority

Grade Salary range Black Hispanic American** American group White/Anglo  Total Male Female

2 $ 7,422— 9,645 40% 0.5% 0.0% 0.0% 2.0% 0.9% 1.2% 04% 2.7%

3 8,356-10,877 252 8.8 00 3.2 156.2 5.4 8.2 26 18.2

4 9,391-12,208 20.2 11.3 154 78 147 6.6 88 34 19.0

5 10,607—-13,657 208 23.7 1564 46 .5 244 21.2 222 17.5 30.5

6 11,712-15,222 79 8.3 00 141 86 4.7 58 45 8.1

7 13,014-16,920 78 74 154 95 79 6.7 7.0 6.1 85

8 14,414-18,734 1.0 1.1 00 14 1.1 08 08 0.8 1.1

9 15,920—20,699 49 273 30.8 124 16.6 221 20.6 285 59
10 17,632—-22,788 0.1 0.1 00 0.7 0.2 03 03 04 0.1
11 19,263—-25,041 bb 79 7.7 25 6.4 16.0 13.2 186 36
12 23,087-30,017 1.2 1.7 7.7 0.7 1.4 6.2 49 70 09
13 27,453-35,688 0.7 0.7 7.7 04 0.7 3.7 28 4.1 06
14 32,442-42,171 05 06 - 04 05 35 27 3.8 06
16 38,160—49,608 0.2 06 - 04 04 16 1.3 1.9 0.2
16 44,756—56,692 - - — - - 0.1 0.1 0.2 -
17 52,429-59,421 — - — - — 0.1 0.1 0.1 -
18 61,449 — - - — - 0.1 0.1 0.1 -
Total 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

*General Schedule with force.

**[ncludes Aleuts and Eskimos,

Source: U,S,, Department of Justice, Immigration and Naturalization Service, “INS Minorities by Minority Group Designator Within Series’’ (Personnel Systems, Washington,
5D1.C.: September 1978), cited in U,S,, Commission on Civil Rights, staff paper, *The Immigration and Naturalization Service: An Employment Profile’’ (November 1978}, p.
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> TABLE 3.6

Immigration and Naturalization Service, Employment in Selected Occupations by Series, Race,
Ethnicity, and Sex, September 1978

Black Hispanic Native Asian White Total Minority Female
American  American

Occupation/Series Total M F M F M F M F M F Min. Fem. % %
Personnel mgt./sp. 201 25 0 1 1 0 0 0 0 0 18 5 2 6 8.0% 24.0%
Personnel spec. 212 32 1 4 0 0 0 0 0 0 4 23 5 27 15.6 84.3
General clerical 301 1,589 103 254 235 69 1 0 11 23 569 324 696 670 43.8 421
Clerk 305 536 82 162 33 10 0 1 5 8 100 135 301 316 56.1 58.9
Stenographer 312 320 1 47 0 45 0 0 0 2 2 223 95 317 29.6 99.0
Secretary 318 250 1 34 0 23 0 1 0 4 0 187 63 249 25.2 99.6
Clerk typist 322 624 16 201 8 71 0 0 0 6 27 295 302 573 48.3 91.8
Admin. officer 341 15 1 0 1 2 0 0 1 0 6 4 4 6 26.6 40.0
Program analyst 345 32 0 1 1 0 0 0 0 0 26 4 2 5 6.2 15.6
Accountant 525 35 0 3 0 1 0 0 0 2 7 22 6 28 171 80.0
Vaucher exam. 540 20 0 0 0 1 0 0 0 0 4 15 1 16 5.0 80.0
Attorney 905 251 4 3 6 4 0 0 3 0 21 20 20 27 7.9 10.7
Contact rep. 962 267 7 74 1 48 0 1 3 7 20 96 151 226 56.5 84.6
Interpreter 1047 605 3 8 20 51 0 0 82 53 160 228 217 340 35.8 56.1
investigator 1811 1,083 38 5 79 1 1 0 3 1 917 38 128 45 11.8 4.1
Inspector 1816 2,259 48 73 207 58 3 1 21 29 1,464 355 440 516 19.4 22.8
Patrol officer 1896 2,151 16 1 390 7 2 0 5 0 1,717 13 421 21 19.5 0.9

Subtotals 10,094 321 871 992 391 7 4 134 135 5,262 1,987 2,864 3,388 28.2 33.5

Totals 1,192 1,383 1 269 7,239

Percent of total 11.8% 13.7% 0.1% 2.6% 71.7%

Source: U.S., Department of Justice, Immigration and Naturalization Service, *'INS Minorities by Minority Group Designator Within Series’’ (Personnel Systems, Washington,
D.C.: September 1978), cited in U.S., Commission on Civil Rights, staff paper, “The immigration and Naturalization Service: An Employment Profile” {(November 1978}, p.
58,




minority and female employees have little or no
participation in formulating INS policy or in making
agency decisions.!s

Obtaining Information from INS

INS maintains a number of district offices
throughout the United States that are intended, in
part, to provide information to the public about the
necessary procedures to be followed in seeking
benefits such as the right of U.S. citizens to bring
close relatives into the United States, under the
immigration laws. Many problems in INS informa-
tion services were recognized by Leonel Castillo,
former Commissioner of INS, shortly after his
appointment. After taking office, he gave the follow-
ing assessment of INS service functions at the Los
Angeles district office:

People were lining up at midnight in hopes of
being seen the next morning. Many telephone
calls were going unanswered, or callers re-
ceived only a busy signal. Information and
forms were difficult, if not impossible, to obtain,
without a trip to the office, and oftentimes, an
all-day wait in line. ¢

Because of these problems, former Commissioner
Castillo introduced reforms such as establishing
“satellite” offices to dispense forms and information,
bringing automation to its operations through the
Houston “model office,” creating a training course
for contact representatives, and improving INS
application forms. These reforms have been ac-
knowledged as “very promising starts” in correcting
some of the deficiencies.!” According to one immi-
gration lawyer, these measures have improved INS
service to the public:

We have had a new Commissioner of the
Immigration Service who has been in office for
less than a year. In this short time, as Mr. Rosen
has pointed out, and as we as practicing lawyers
all recognize, there have been commendable
improvements. First of all, there has been a very
serious attempt to humanize the Immigration
Service, correct many of its inequities, reduce

13 “Employment Profile,” p. 46.

18 1 eonel Castillo, Commissioner, INS, statement, in Undocumented Aliens:
Hearings Before a Subcommittee of the House Committee on Appropriations,
95th Cong., 2d sess. (1978), p. 3. (hereafter cited as Castillo Statement).

17 Michael Cortes, vice president for research, advocacy, and legislation,
National Council of La Raza, testimony, Washington Hearing Transcript,
p.21.

13 Benjamin Gim, testimony before the New York State Advisory Commit-
tee to the U.S. Commission on Civil Rights, open meeting, New York City,
Feb. 16-17, 1978, vol. 1, p. 233 (hereafter cited as New York Open Meeting
Transcript).

the backlog, and there has generally been an
improvement in the atmosphere.®

Even employee attitudes were said to have im-
proved; one immigration attorney testified that “in
terms of discourtesy of the employees of INS, I must
admit that they are getting better. . . .”*°* Neverthe-
less, the U.S. Commission on Civil Rights has
received much testimony that numerous problems
exist with the INS information services. Former
Commissioner Castillo recognized that these ser-
vices needed to be improved and noted that the INS
was considering methods to provide better service
to the public. He stated:

With respect to the information functions, we
agree that it is in need of improvement. Plans
are presently being discussed to transfer respon-
sibility for this function to Adjudications which
will also assume responsibility for training
contact representatives and the support person-
nel assigned to the information function. We
feel these changes will improve the program by
placing it under control of the division which is
primarily responsible for granting immigration
benefits to the public.2°

INS has had difficulty managing its contact points
with the public to avoid giving callers the “runa-
round” when their calls are finally answered. Carl
Wack, INS Associate Commissioner for Examina-
tions,?* freely acknowledged that there are serious
problems in dealing with telephone inquiries by the
public and attributed this in part to insufficient
staffing at IN'S contact points:

We have in all our offices a problem with
respect to the manning of our contact points
with the public, where we are overwhelmed. In
some areas we have put in as many as 10, 20
phones, manned phones, and even then the
telephone company tells us that they take
surveys and find that so many hundred calls a
day, according to their equipment, have not
been responded to.

However, in each office we do have a contact
point and the phone that is listed is—will

3» Raymond Campos, testimony before the California Advisory Committee
to the U.S. Commission on Civil Rights, open meeting, Los Angeles, June
15-16, 1978, p. 117 (hereafter cited as Los Angeles Open Meeting
Transcript).

2 Leonel Castillo, Commissioner, INS, letter to Louis Nunez, Staff
Director, U.S. Commission on Civil Rights, Sept. 28, 1979 (hereafter cited
as Castillo Letter).

31 Mr. Wack retired from the Service in May 1980. He was the Associate
Commissioner for Examinations from October 1975 until his retirement.
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automatically go to that number. That’s part of
the problem, by trying to concentrate the calls
at one point; so that to eliminate the very
problem you describe, we, in effect, overwork
that particular instrument or individual.

They are not supposed to refer cases unless it is
one of difficulty.?

Although Associate Commissioner Wack had in-
structed his employees to avoid referring callers to
several different persons for information,? this does
not help those persons whose calls are not answered.

Persons who, having tried unsuccessfully to con-
tact INS by telephone, go in person to INS offices to
obtain information encounter similar difficulties:
there are not enough employees detailed to answer
questions. Long lines and long waits to obtain
needed information and forms must often be endured
at INS offices. One community leader in Los
Angeles testified:

You had to wait about 4 to 5 hours to be served,
or 1 to 2 to 3 hours just to get simple
information. I think this is a tremen-
dous:-. .waste of time. . . .2

Similarly, Michael Cortes, vice president of the
National Council of La Raza, stated that, “the
outrageously long lines and the variety of other
obstacles thrown up” tend to discourage people
from seeking information and benefits to which they
are entitled by law.>

The contact representatives who dispense infor-
mation to the public at INS offices are hired at the
GS-5—7 range and are considered clerical workers
rather than immigration officers.2¢ Prior to 1978,
contact representatives were not provided with any
formal training in immigration law, although a new
training course has since been implemented.?” Al-
though contact representatives are not immigration
officers,?® they are expected to answer a wide range
of questions from the public and to make certain
preliminary determinations as to the eligibility of
”_Caﬂm, ‘Washington Hearing Transcript, pp. 184-85.
= “It is a problem that we have instructed all of our people to keep to a
minimum. One contact point.” Ibid., p. 185.
2¢ Pok Than, vice president of the United Cambodian Community,
testimony, Los Angeles Open Meeting Transcript, p. 11.
3 Michael Cortes, testimony, Washington Hearing Transcript, p. 21.
26 Wack Testimony, Washington Hearing Transcript, p. 178.
%7 Leonel Castillo, Commissioner, INS, testimony, Washington Hearing
Transcript, p. 122. Three such training sessions were held in 1978. See also
exhibit material submitted by Carl Wack, as reprinted in U.S. Commission

on Civil Rights, hearing, Washington, D.C., Nov. 14-15, 1978, vol. II:
Exhibits, pp. 331-32.
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applicants for immigration benefits. Mr. Wack stated
that contact representatives must:

accept applications across the counter and make
a finding as to whether it is prima facie eligible
on its face only, whether they have the proper
documents, whether the relationship appears to
be proper, whether the jurat is signed and so
forth, and then refer it to the adjudicator.?®

In the future, contact representatives will be given
even more responsibility for acting on certain types
of applications. Mr. Wack predicted that:

In some cases we hope they will be able, after
we’ve had more training, to grant such minor
things as extensions of stay on the spot, rather
than having to get into the chain and take some
period of time.*®

The U.S. Commission on Civil Rights has also
received complaints from the public about the rude
treatment received at the hands of INS employees.
The INS has denied these allegations and has
informed the Commission that Service policy does
not condone such behavior on the part of agency
employees. Former Commissioner Castillo stated:

the Service is severely criticized for such things
as racial antagonism, rude treatment, prejudice
and discrimination. We regard these allegations
as extremely serious. We do not condone any
such conduct in our employees. We not only
strive to instill in all our employees the necessi-
ty of being fair and courteous, but it is also our
policy to take corrective action in any instances
in which an employee fails to adhere to these
standards.®*

However, one attorney testified that:

The Immigration Service, for those who have
frequented their facility, is possibly the rudest
agency that I have ever encountered in terms of
their treatment of the public, particularly the
alien public.®2

28 Contact representatives are currently part of the Information Services
Division at INS; in the near future, however, they will be transferred to the
Examination Division and their activities will be supervised by the
Associate Commissioner of Examinations. Wack Testimony, Washington
Hearing Transcript, p. 178.

2 Ibid., p. 178.

0 Ibid., p. 179.

3 In commenting on this chapter of the report, Commissioner Castillo not
only denied the allegations but also stated that they were not specific
enough for the Service to make any further response. Castillo Letter.

32 Austin Fragomen, professor of law, New York University and Brooklyn
Schools of Law, New York Open Meeting Transcript, vol. 1, p. 247.
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INS employees, he said, are characterized by “their
lack of sensitivity and lack of respect in dealing with
persons who are foreign-language-speaking indivi-
duals.”®® Michael Cortes, vice president of the
National Council of La Raza, also testified that INS
employee attitudes are a common problem and can
at times be characterized as bigotry. He said that the
contact representatives “make disparaging remarks
and are generally uncooperative toward folks who
happen to be of a different color or language than
themselves.”%

Rude behavior and uncooperative attitudes, alle-
gations denied by INS, on the part of INS
employees, while unjustified, are possibly symptoms
of a deeper problem, that is, the extent to which the
differing needs and problems of persons who come
from various countries can be understood. Pedro
Lamdagen, a Pilipino immigration attorney, testified
that Pilipinos encounter insensitive and brusque
treatment from INS employees. He observed that:

there is perhaps an insensitivity to the needs and
the possible alternative solutions or answers to
the problems of a Pilipino seeking to assist the
immigration of relatives or friends,
and. . .there are problems very often in being
summarily dismissed or really brusquely given
an answer to a problem. . . .%¢

George Lee, an immigration lawyer, testified that
INS officers in the Los Angeles office are not
familiar with the difficulty of obtaining necessary
documentary evidence from the People’s Republic
of China, possibly because of their ignorance of the
structure of Chinese village life.3”

Hiring more employees from minority groups
could help to increase INS sensitivity and provide
more courteous and knowledgeable service to the
public. Such a move could also increase the public
perception that INS is aware of and sensitive to
community needs. Mr. Lamdagen testified that few
Pilipinos are currently employed by INS as contact
representatives:

I am aware of a few Pilipinos that have
recently, in my observation at the local office of
INS, been employed by the Immigration Ser-
vice. I know one inspector in Travel Control,

= Ibid., p. 251.

* Cortes Testimony, Washington Hearing Transcript, p. 21.

35 Castillo Letter.

3 Pedro Lamdagen, testimony, Los Angeles Open Meeting Transcript, p.
9.
37 George Lee, testimony, Los Angeles Open Meeting Transcript, pp. 12—
14, 17. His testimony on this problem is presented in greater detail in a later

and I know of a few clerks with the Immigra-
tion Service, but to the extent of having much-
needed public contact with inquiries and appli-
cants, I have not seen much of that, no.%®

Similarly, Mr. Lee testified that very few Chinese
are employed in any position by INS in Los
Angeles:

There is an interpreter, and that interpreter is
only used at the time when you have a hearing.
There is no—there is just one lady clerk, but she
is not meeting the public in the room where the
Chinese people goin. . . .*®

The lack of minority representation and the
apparent lack of sensitivity and cultural awareness
on the part of some INS employees has resulted in
some applicants from minority communities being
treated contemptuously and presumed to be wrong
until they can prove otherwise. The Rev. Bryan
Karvelis of the Brooklyn Diocese of the Roman
Catholic Church testified that, in his view, this
prevailing negative attitude toward aliens held by
employees throughout INS is very burdensome for
applicants:

[W]hen you-go over to the central office here in
Federal Plaza, the way the individuals who
come up before judges, who are trying to make
applications for various—regularizing their sta-
tus, the attitude of [INS employees] is always
very curt, always tends to put the burden of
proof on the person who is coming. “You are
wrong. You have to prove that you are right.”
It’s just a kind of a general overall negative
attitude. “We will try to keep you out of this
country if we possibly can.” I am speaking now,
obviously, of attitudes. I'm not speaking now of
any illegal actions on their parts, but rather
attitudes.4°

This attitude can have a negative effect on many
persons by discouraging them from filing applica-
tions for benefits to which they may be entitled.
Victor Maridueno, a community leader, testified
that the public is treated contemptuously by those
INS employees who consider aliens “guilty” until
proven otherwise:

section of this chapter entitled, “Exercise of Discretion by INS Adjudica-
tors.”

3 Lamdagen Testimony, Los Angeles Open Meeting Transcript, p. 10.

* Lee Testimony, Los Angeles Open Meeting Transcript, p. 16.

4@ Bryan Karvelis, testimony, New York Open Meeting Transcript, vol. 1,
pp. 14344,
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There is no question in my mind that the most
rude, imperious, and insensitive officials that I
have ever observed are those of Immigration. I
do not know if it is because they are over-
worked or because they believe that they are
imbued with divine right that they perform
their services in the contemptuous manner in
which they maltreat the aliens that they are paid
to service. More than one time have I heard
officials addressing with ethnic slurs or abruptly
brushing off the person who has approached
them. These immigration officers are the antith-
esis of what this country stands for. In this
nation, which is the flag bearer of democracy
around the world, a person is innocent until
proven guilty. For an immigration official,
regardless whatsoever of the encounterer’s cir-
cumstances, a person is guilty until he proves
himself innocent.4*

Access to Applicant’s Files

After a person has succeeded in filing the appro-
priate forms, he or she often encounters problems in
obtaining information on the status of the case.
Kalman Resnick, an immigration lawyer, testified
that there is no effective procedure for obtaining
information on the status of a petition after it has
been filed with INS:

[Olne of the big problems, even after you’ve
waited a year, if you do not hear about what’s
happening to your application, there are no
procedures available for easily finding out what
has happened to your application, either for the
attorney or for the applicant herself or him-
self.s2

A major reason given for the inability to obtain
information on the status of a case is lost files.%
Former INS Commissioner Castillo admitted that
many files are indeed lost, not merely misplaced, by
INS, and attributed this problem to the Service’s
manual retrieval system. At certain major district
offices, including Los Angeles and New York, as
many as 25 employees are detailed daily to search
for missing files.44

Recognizing these problems, INS has begun the
development of a “model office” in Houston that
uses a computer to track applications, retrieve files,

4 Victor Maridueno, past president of PROECUA (Association of Ecua-
dorian Professionals Overseas) and director of social services of Ecuadori-
an Cultural and Social House, testimony, New York Open Meeting
Transcript, vol. 1, p. 233.

42 Kalman Resnick, testimony, Washington Hearing Transcript, p. 154.

43 See United States v. Guevara-Martinez, 597 F.2d 954 (5th Cir. 1979)
(involving a case where the INS lost a file containing an I-130 petition for 9
months.)
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and perform other functions. At the Houston office,
most files can be retrieved “within a minute”
through the automated tracking system.?* INS of-
fices that have not been computerized, however,
continue to present obstacles to applicants or peti-
tioners who are trying to discover the status of their
cases. Clearly, this results in delays for United States
citizens and residents who want to be reunited with
their families abroad and for resident aliens who
wish to avail themselves of benefits under the
immigration laws for which they are eligible.

Lost files can result in more than a delay in the
adjudication of a petition or application. Lee Teran,
an attorney, described a situation in which her
client, a permanent resident alien who had lost his
passport and I-151 resident alien identification card,
was subjected to an exclusion hearing by INS.
Because INS was unable to locate his immigration
file, he was excluded and not allowed to enter the
United States. Ms. Teran testified that “as far as I
know the file was never located,” and as a result, her
client was unable to enter for a year and a half.4®

Despite the serious consequences that may result
from lost files, testimony received by the Commis-
sion indicates that in some INS offices lost files
continue to be a problem and that the situation is not
improving. As one experienced immigration attor-
ney stated:

[Mlany times after several inquiries and being
told that a particular case is being processed,
youw’ll finally be told that the file was lost. It
seems that the problem of lost files is a problem
that’s getting worse, at least in the district office
that I deal with here in Washington, D.C.#

Processing Backlogs

Once a person has filed a petition or application,
INS must determine whether or not to grant the
benefits requested. For several years the large
number of petitions and applications awaiting INS
adjudication has been a subject of public criticism.
The problem was recognized by former Commis-
sioner Castillo. In reviewing a draft of this report
prior to publication, he commented:
4 Castillo Testimony, Washington Hearing Transcript, p. 128.
« Thid.
¢ ] ee Teran, testimony before the Texas Advisory Committee to the U.S.
Commission on Civil Rights, open meeting, San Antonio, Sept. 12-14,
1978, vol. 3, pp. 181-83 (hereafter cited as Texas Open Meeting Tran-
script).
47 Ronald Chirlin, testimony, Washington Hearing Transcript, p. 160.




One of the criticisms in the report is that
immigration benefits delayed are, for all practi-
cal purposes, immigration benefits denied. To
help expedite decisions on applications for such
benefits, the INS Adjudications Division imple-
mented new procedures which combined relat-
ed applications and petitions. By doing this, we
significantly reduced adjudication time and also
cut by at least 50 percent the number of
INS/applicant transactions necessary before the
benefit was granted. These new procedures
have been met with great favor by the public;
applicants for the combined benefits are now
receiving those benefits more quickly than ever
before. Because of the success which this
program has experienced, we are expanding it
to further increase our ability to deliver bene-
fits.4s

Expedited adjudications decisions were necessary,
for testimony received by the Commission indicated
that in many cases U.S. citizens were required to
wait over a year before INS approved their visa
petitions to bring in close relatives, that permanent
residents had to wait 1-1/2 years after filing their
petitions before they could become naturalized
citizens,* and that “unwarranted delays” of 2 to 3
years existed in processing applications for other
immigration benefits.5

The result of such processing delays is, in effect,
to deny immigration benefits to persons who are
entitled to them by law. Former Commissioner
Leonel Castillo recognized the extent of this backlog
and the serious consequences it has upon those
whose families are separated and whose lives are
disrupted:

The [backlog] of pending cases to be adjudicat-
ed, even simple ones, [was] so great that it took
months or even years to reunite relatives, to
obtain adjustment to permanent resident alien
status, or, in some cases, to receive a simple
extension of a stay for a student.5?

He offered the following perspective on the backlog
problem:

With respect to the backlogs and their effects,
we do not agree that benefits delayed are
benefits denied. We do agree that is unfortunate

48 Castillo Letter.

“ Resnick Testimony, Washington Hearing Transcript, p. 154.

5 John Phalen, executive director, International Institute of Los Angeles,
testimony, Los Angeles Open Meeting Transcript, p. 159.

5 Castillo Statement, p. 3.

52 Castillo Letter. The effects of the backlog upon the public are discussed
in detail Iater.

to all concerned when benefits are delayed.
However, the backlog problem must be put into
perspective in terms of Adjudications workload
and resources. Since 1976, receipts of all catego-
ries of applications and petitions have increased
by 50 percent, from 1.2 to 1.8 million cases.

This tremendous workload increase has not
been accompanied by a commensurate increase
in Adjudications resources with which to do the
additional work. Management improvements
which we have made, such as combined pro-
cessing, are by themselves insufficient to cope
with the workload. Unless the resources neces-
sary to eliminate excess adjudication time are
provided, the backlog problem and its effects
will continue.5?

Although the Commissioner did not agree with our
analysis of the effect of the backlog, it is clear from
his comments that the problem is far from solved.

The INS has made several moves to improve the
speed and efficiency of the service process: mobile
“task forces” composed of adjudications officers
from various offices have been sent for a specified
time to other INS district offices with huge backlogs
to help process those cases;s® the Service has
expanded the community outreach program to train
community volunteers in immigration law to enable
them to assist people in completing INS forms and
applying for immigration benefits;>* and INS has
implemented a “remoting out” program by which
applications are farmed out to personnel in other
branches of the Service who, because of the nature
of their assignments, have free moments during their
duty day.® While these measures have helped to
reduce the number of complex applications awaiting
INS action, the processing backlog is still present,
according to Ralph Kramer, INS Deputy Assistant
Commissioner for Adjudications:s¢

At the present time in September [1978], we had
234,000 applications and petitions pending. This
is down from 241,000 when we began our crash
program and our efforts to reduce the backlog
in a serious vein. That was in June 1977.
However, there’s been a distinct difference.

While the total numbers appear to be relatively
the same. . .[w]hat we are now dealing with

33 Ralph Kramer, testimony, Washington Hearing Transcript, p. 174.

# Castillo Testimony, Washington Hearing Transcript, pp. 122, 127.

8 Kramer Testimony, Washington Hearing Transcript, p. 174.

% Mr. Kramer retired from the Service in January 1980. He was the
Deputy Assistant Commissioner for Adjudications from September 1974
until his retirement.
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are applications and petitions that take less time
for us to adjudicate than was the case in June of
197757

These substantial delays in the current applica-
tions process often result in severe hardships to
applicants or petitioners and their families. Persons
who qualify by law for certain benefits and who
must wait for many months or even years to receive
consideration of their petitions are in effect being
denied those benefits by INS during the lengthy
waiting period. Families can be separated by such
delays, where a family member must wait outside
the United States pending INS approval of the
adjustment application, or where spouses of United
States citizens must wait outside the United States
pending INS approval of their petitions for visa
preferences. Persons who are entitled to adjust their
status to permanent resident must often wait for INS
to process their applications, thus deferring the date
on which they may apply for U.S. citizenship and
obtain all the rights that accompany citizenship, one
of the most important of which is the right to
exempt members of their immediate family from
immigration quotas.

Hardships other than the separation of families
can also befall persons whose applications are not
processed immediately. Dale Swartz, an immigra-
tion attorney, testified that “substantial delays” in
issuing work authorizations to persons whose adjust-
ment of status applications are pending prevent
applicants from working during the time needed for
INS to approve their applications.®® INS failure to
issue work authorization documentation to those
entitled to it often undermines the applicants’ finan-
cial resources and, in many cases, compels them to
violate their nonimmigrant status by working illegal-
ly to support themselves. Martin Needleman, an
immigration practitioner, testified that such delays in
issuing work authorizations can also have damaging
effects on applicants who cannot find work and
whose applications are thereby denied because of
the possibility that they may become public charges:

What that does is that they put themselves into
a position where they have no choice but taking
the worst kind of lowest paying jobs or not
being able to find employment at all, and what’s
the result of that in the system? They are then

57 Kramer Testimony, Washington Hearing Transcript, pp. 174-75.

88 Dale Swartz, director, Alien Rights Law Project, Washington Lawyers’
Committee for Civil Rights Under Law, testimony, Washington Hearing
Transcript, p. 152.
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not able to overcome the public charge provi-
sion of the statute, and they can never get
residency and they never get work authoriza-
tion. So, it’s an ugly circle, and it’s substantially
forced by delay that’s involved in these determi-
nations.>

INS has recognized the problems created by
delayed work authorizations and has agreed to try to
alleviate the burdensome wait for such authoriza-
tions. As Dale Swartz testified:

We’ve done some work in this area relating to
substantial delays in the issuance of work
authorizations, and very recently the Immigra-
tion Service agreed to promulgate new guide-
lines designed to ensure that persons who
applied for adjustment [of] status will immedi-
ately receive a work authorization while their
application is pending, as long as they’ve made
out a prima facie case that they’re eligible for
adjustment.s®

Perhaps the most serious consequence, however,
of the backlogs is the disruption and separation of
families that result from these delays and despite the
Immigration and Nationality Act’s avowed purpose
of promoting family unity. Significantly, where
increased INS efforts are directed at reducing
backlogs, the effect, superficially at least, is to create
more work for INS. Then INS Commissioner
Castillo testified that at a recent naturalization
ceremony in Baltimore 700 people became U.S.
citizens; 1 hour later they were filing petitions with
INS to bring in other members of their families. He
concluded, “and so, rather than clearing up work-
loads, we added workloads.”®® Rather than indicat-
ing that INS is on a treadmill, the fact that these new
citizens immediately filed petitions to bring in their
relatives seems to indicate that the effect of complet-
ing the applications for naturalization is to promote
the reunification of families. Given the existence of
large INS backlogs, it may be assumed that a large
percentage of those who were naturalized experi-
enced a long delay in receiving the benefits to which
they are entitled by law and that their families were
separated for a longer period than necessary by INS
processing delays.

Because these delays have such detrimental effects
upon all applicants, be they U.S. citizens, permanent
“1' Mzzigt;n Needleman, testimony, New York Open Meeting Transcript, vol.

, p. 257,

¢ Swartz Testimony, Washington Hearing Transcript, p. 152.
61 Castillo Testimony, Washington Hearing Transcript, p. 126.
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residents, or aliens, every effort must be made to
recognize and root out the factors that created the
Immigration Service backlog. Chief among the
reasons generally cited for the backlog are the
historical emphasis placed on enforcement functions
and the unavailability of sufficient resources for INS
service functions.

Former Commissioner Castillo attributed the
problem to the lack of resources available to INS for
the performance of all of its functions. He said that
both the service and enforcement branches were
“unbelievably strapped” for resources and that the
INS staff should be increased two or three times in
size to handle the workload.®* As an example of this
accelerating problem, he noted that in 1977 INS
received 100,000 cases each month and was able to
adjudicate 100,000 monthly, while in 1978 INS
received 177,000 cases monthly and was not allotted
additional resources to process the increase.®® An
INS investigator stated that INS resources have not
increased in proportion to the growth in the number
of aliens in the United States seeking benefits:

I would like to comment on one thing, also, that
with respect to our backlogs and the volume of
work that is performed by the Immigration
Service, obviously the immigration staff. . .has
not kept pace with the alien population, and this
is the biggest single reason why oftentimes we
cannot accomplish something as quickly as we
would like to do it.

We realize that these people are waiting for
certain benefits, and we just simply do not have
the capability to respond as timely as we would
like to.%4

Limited resources, however, may not be the sole
reason for the continued presence of processing
backlogs. Benjamin Gim, an immigration attorney,
attributed the backlogs in part to the “badly con-
ceived priority program” of the previous administra-
tion, which concentrated Service resources on its

€ Jbid., p. 125.

s Ibid.,, p. 127.

s Phillip Smith, testimony, Los Angeles Open Meeting Transcript, p. 129.
;‘4 Gim Testimony, New York Open Meeting Transcript, vol. 1, pp. 233-
¢ Cortes Testimony, Washington Hearing Transcript, p. 21.

&7 Ibid.

8 Steven Mukamal, testimony, Washington Hearing Transcript, p. 235-36.
® The Attorney General has enforcement and administrative responsibility
for the immigration laws and can delegate this authority to the Commis-
sioner of INS. Immigration and Nationality Act of 1952, §103(a) and (b), 8
U.S.C. §1103(a) and (b) (1976). The Commissioner, in turn, has redelegated
his authority to various Service officials. 8 C.F.R. §100.2 (1980).

7 For example, the statute governing adjustment of status applications
provides in pertinent part:

apprehension and deportation functions to the exclu-
sion of its service responsibilities.®* It has been
suggested that although the claim of insufficient
manpower may be justified, the allocation of existing
resources indicates “misformulated priorities,”¢¢
with INS allocating its investigation staff to “often
futile and very costly pursuit of the limited number
of undocumented immigrants” instead of assigning
investigators to handle the backlogged petitions for
benefits. “It would seem,” said Michael Cortes, “that
INS is more interested in hunting down undocu-
mented workers than they are in enabling those who
are entitled to remain in this country to secure their
rights.”’®” Such allocation of resources is possible
because, having both enforcement and service func-
tions, INS is able to funnel its resources to those
programs it wishes to emphasize:

[Tlhe word “Service” would indicate the per-
formance of a service and in many instances
what happens in the present structure of the
agency, because of its dual function in enforce-
ment and adjudications. . .much of the alloca-
tion goes towards enforcement and subsequent-
ly the adjudicative process of the Service fails
to function appropriately. What this will do is
create a workload in various offices of the
Immigration Service. . . .Backlogs and delays
which in effect will cause a violation, in our
opinion, of the civil rights of not only the aliens
themselves but of Americans. . . .8

Exercise of Discretion by INS
Adjudicators

In many instances, statutorily created immigration
benefits are available to eligible applicants only
when the Attorney General or his designee®® deter-
mines in his discretion that relief should be granted.
To obtain these benefits, an applicant must prove
that he or she meets the statutory requirements for
relief and then persuade the adjudicator to exercise
discretion in favor of granting the relief sought.”

§ 1255. Adjustment of status of nonimmigrant to that of person
admitted for permanent residence; record; alien crewmen, aliens
continuing or accepting unauthorized employment, and aliens admit-
ted in transit without visa.

(a) The status of an alien who was inspected and admitted or paroled
into the United States may be adjusted by the Attorney General, in his
discretion and under such regulations as he may prescribe, to that of an
alien lawfully admitted for permanent residence if (1) the alien makes
an application for such adjustment, (2) the alien is eligible to receive an
immigrant visa and is admissible to the United States for permanent
residence, and (3) an immigrant visa is immediately available to him at
the time his application is filed,

Immigration and Nationality Act of 1952, §245, 8 U.S.C. §1255 (1976).
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INS adjudicators have extensive discretionary
authority to grant or deny applications submitted to
them, and in so doing they necessarily bring their
own attitudes, opinions, and prejudices to bear upon
the cases before them. Maurice Roberts, former
Chairman of the Board of Immigration Appeals,
noted that:

Adjudicators with hard-nosed outlooks are like-
ly to be more conservative in their evidentiary
appraisals and in their dispensation of discre-
tionary bounties than their counterparts with
more permissive philosophies. It must be recog-
nized as a fact of life that Service officers and
Board members are no more immune than other
persons to the influences that result in individu-
al bias and predilection.”

Given the fact that adjudicators exercise their
personal discretion in many cases, and that they are
not required to be lawyers or otherwise legally
trained,”? the possibility always exists that they may
make arbitrary or inconsistent decisions. One immi-
gration attorney noted:

[Many adjudicators] come from the Border
[Patrol], and these people are not trained, are
not given the guidelines to make decisions
according to any set standards, and as a result,
we have the deplorable roulette wheel of justice
in which some aliens who may be undeserving
may obtain permanent residence, and cases
involving very deserving aliens may be turned
down.™

INS has itself recognized the many problems that
unpredictable decisions can create, including the
denial of benefits to deserving persons and the
granting of benefits to undeserving applicants, as

7 Maurice Roberts, “The Exercise of Administrative Discretion Under the
Immigration Laws,” San Diego Law Review (1975), vol. 13, pp. 144, 148.
72 Andrew Carmichael, INS Assistant Commissioner for Naturalization,
testimony, Washington Hearing Transcript, p. 178.
** Gim Testimony, New York Open Meeting Transcript, vol. 1, p. 242.
7 William Zimmer, Associate Regional Commissioner for Examinations,
memorandum to All District Directors and Officers in Charge, Southern
Region, Nov. 8, 1977, concerning “Quality Control of Adjudications,” p. 1
(hereafter cited as Zimmer Adjudications Memorandum). Preston Ivey,
Assistant Regional Commissioner for Examinations, Southern Region,
testified that the other INS regional offices were furnished copies of this
memorandum for their use. Preston Ivey, testimony, Texas Open Meeting
Transcript, vol. 4, pp. 364-65.
s The regional office said:
In reviewing these [completed] cases, one of the most apparent causes
of deficiencies is lack of consistent and adequate firstline supervision
and supervisory review. It is imperative that supervisors not only be
trained, but that they limit the performance of journeyman duties and
assume to a greater degree the responsibilities of supervision.
Zimmer Adjudications Memorandum, p. 1.
¢ Ibid.
77 Ibid., see attachments I and I1.
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well as the expense of defending erroneous judg-
ments in such cases:

Poorly written, inconsistent, or legally unsound
denials result in unnecessary appeals, generate
complaints, deprive aliens of benefits to which
they are entitled and are indefensible in the
event of judicial review by the courts. Cases
approved through error, lack of knowledge, or
for any other reason, grant benefits for which
the alien is ineligible or undeserved and may
necessitate lengthy, time consuming, rescission
proceedings.”

After recognizing that faulty decisions caused by a
lack of adequate firsiline supervision” and the
absence of uniform guidelines can occur, the INS
Southern Regional Office recently instituted a quali-
ty control program for adjudications.” The program
encourages firstline supervisors to review all deci-
sions for consistency and accuracy and to assist
adjudicators in writing decisions in difficult or
unusual cases for possible publication as precedent
cases. Comments and reference citations are provid-
ed for the “most common problem areas” encoun-
tered by adjudicators, and an analysis of various INS
forms is furnished with citations to the applicable
sections of the law, the Code of Federal Regula-
tions, the Service’s Operations Instructions, the
Immigrant Inspectors Handbook, and relevant prec-
edent decisions.”” The INS Central Office has
recently informed the Commission that it has adopt-
ed a similar program, among other reforms, to
reduce arbitrary adjudications decisions.

But where there are no clear Service guidelines or
vigilant firstline supervision, inconsistent and erro-
neous decisions can be made by adjudicators while
?* The INS informed the Commission:

This year, INS will render decisions on approximately 1.7 million
cases, to be adjudicated by more than 1,000 officers at some 235
different locations throughout the world. Within existing resource
levels, we have taken all reasonable actions to prevent inconsistent
decisions. However, with such an extensive operation it is impossible
to ensure that all decisions will be consistent. The Service publishes
and distributes precedent decisions covering all areas of Adjudications.
We also have an Adjudications Quality Control Program designed to
monitor, among other things, the quality of case decisions in view of
the law, regulations, instructions and humanitarian considerations. We
have also expanded attendance at our Journeyman Examiners Training
Course, in which adjudicators receive advanced instruction in topics
which include precedent decisions, proper use of discretion and
decision writing. In 1979, more than 30 percent of the adjudicator
workforce completed this two week course.

We have also instituted a career ladder program for adjudicators
which begins at the GS-5 level. This program not only opens an
upward mobility path for the INS clerical workforce, but also gives us

the ability to effectively train professional adjudicators.
Castillo Letter.
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exercising their discretion. Testimony received by
the Commission indicates some possible problems
that may arise where adjudicators are given un-
checked authority to grant or deny relief in individu-
al cases. Benjamin Gim, an immigration attorney,
testified that INS examiners are able to manifest
otherwise covert racial antagonisms because of the
wide latitude of their discretionary authority:

And the fact that Section 245 of the Immigra-
tion and Nationality Act gives the Immigration
Service examiners discretion to grant or deny
an application, even though the alien is other-
wise qualified, gives them an opportunity to
cloak the decisions which are really motivated
by racial bias.”

Similarly, Pedro Lamdagen, another immigration
attorney, attributed some unreasonable exercises of
discretion to racial prejudices of some adjudicators:

I know the Immigration Service doesn’t have
the personnel, much less the time, to go into all
the circumstances in detail, and they really have
to rely on their own previous experience, but
sometimes, in most cases, that is just a prejudice
toward a particular group of people and type of
petition. . . .5°

Decisions which are based upon the racial preju-
dices of the deciding officer can result in the
inequitable treatment of applicants from certain
countries or of certain racial groups. One immigra-
tion practitioner testified that INS operates upon the
presumption that marriages involving persons from
certain countries are likely to be shams or involve
fraud:

There are presumptions, for instance, that cer-
tain ethnic groups marry other ethnic groups. If
a Puerto Rican marries a Greek, you can be
certain the Immigration Service will investigate
that just because they have a predilection
concerning Puerto Ricans marrying Greeks,
and that is the typical kind of policy on a
functional level which prevails in the Immigra-
tion Service.5

Similarly, testimony indicated that INS considers
certain types of documents, such as letters or
testimonials of labor experience, likely to be fraudu-
lent when filed by persons from Asian countries

* Gim Testimony, Washington Hearing Transcript, p. 16.

% Lamdagen Testimony, Los Angeles Open Meeting Transcript, pp. 25-
26.

1 Fragomen Testimony, New York Open Meeting Transcript, vol. 1, pp.
250-51.

seeking adjustment of status. An immigration attor-
ney testified that, as a result of this presumption, INS
automatically sends such cases filed by Asians back
to Asia for investigation, whereas a similar letter
submitted by a European applicant would not be
automatically investigated in this way.5?

According to testimony received by the Commis-
sion, unequal treatment by INS based on applicants’
race or national origin is particularly evident in cases
involving persons from the People’s Republic of
China. Steven Mukamal, an immigration attorney,
noted that delays in INS processing of cases involv-
ing U.S. citizens who wish to bring close relatives
from China can stretch to 5 or 6 years after the date
of filing. Mr. Mukamal noted, “[R]egardless of how
difficult or how wide in scope the application may
be, it is certainly an inordinate period of time.”s?

George Lee, a Chinese American immigration
attorney, discussed the particular evidentiary prob-
lems encountered by persons seeking to help rela-
tives emigrate from Hong Kong or China. Since
China issues no marriage certificates and does not
keep any registry of similar records, applicants must
rely on such secondary evidence as affidavits to
establish that certain marriages and births did, in
fact, occur in China:

Now, it is very recently [that] the INS requires
that the petitioner make an effort or at least
write back to the interior China, [the People’s
Republic of] China, to seek the documentation.
In some instances it has come through, but very
sparsely, as far as my own experience is con-
cerned. In many cases I do not get any response
at all. However, I am able to get witnesses that
are here that are citizens of the United States, or
who already received permanent residence, to
give affidavits indicating that they lived. . .next
door or that they were in the next village or
they were in the same school, and that they
know Mr. and Mrs. So-and-So to be married,
and that the child on such a date was born to
this family. Now this is unique among the
Chinese cases because they require strong docu-
mentary evidence. Now, it would seem that
even in a criminal prosecution, where the
burden of proof has to be very strong, a witness,
two witnesses, can send a man to jail or take his
life away, and yet you can have two witnesses,
making a sworn statement, or who are ready,
willing, and able to appear for the Service to

8 Ibid., pp. 249-50.
83 Mukamal Testimony, Washington Hearing Transcript, p. 236.
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give such a statement that so-and-so and so-and-
so in fact were married, and he may even have
attended the marriage ceremony, and he attend-
ed the I-month party of the issuing of such a
marriage, they will still require documentary
evidence. . . .B¢

He concluded that this INS requirement that Chi-
nese persons obtain documentary evidence works a
distinct hardship.8> Mr. Lee also testified that Chi-
nese petitioners seeking to help their children immi-
grate must take a blood test, and “I do not know of
any other ethnic group that is required to take a
blood test.”s¢

The Commission also received considerable testi-
mony concerning the apparent absence of Service
guidelines, or, in cases where they do exist, concern-
ing adjudicators’ unwillingness to apply them to the
cases before them. Raymond Campos, an immigra-
tion attorney, testified that INS does promulgate
some guidelines for discretionary decisions in their
regulations, Operations Instructions, and in the case
decisions rendered by the Board of Immigration
Appeals, “but the guidelines are not even followed
because the case itself is not even looked at.”8” Sam
Williamson, another immigration practitioner, simi-
larly testified that INS adjudicators ignore estab-
lished Service guidelines in “hundreds” of cases in
San Antonio by denying adjustment to applicants on
the basis of their preconceived intent to remain in
the United States, and he noted that these denials are
made in spite of the presence of substantial equities
on the part of the applicants and despite the
existence of Service guidelines®® requiring that such
applicants be granted relief.

Testimony received by the Commission indicates
that inconsistent decisions can also occur where no
guidelines exist to help adjudicators in interpreting
and applying difficult provisions of the law. Steven
Merkatz, an immigration specialist, testified that
certain sections of the Immigration and Nationality
Act are subject to differing interpretations by INS
examiners and noted that the “public charge”

8 Tee Testimony, Los Angeles Open Meeting Transcript, pp. 13-14.

& Tbid,, p. 18.

& Tbid., p. 14.

87 Campos Testimony, Los Angeles Open Meeting Transcript, p. 143.

# Sam Williamson, testimony, Texas Open Meeting Transcript, vol. 3, pp.
162-63. Mr. Williamson testified that INS guidelines applicable to adjust-
ment of status applications provide that, if such applications were filed
shortly after the applicants entered the United States as nonimmigrants,
they may be denied on the ground that the applicants had a “preconceived
intent™ to remain in the United States. These aliens would be considered
“immigrants” under the immigration laws and would thus be inadmissible
because they presented nonimmigrant rather than immigrant visas. Immi-
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provision is a striking example of this.?? Under that
section of the statute, adjudicators may deny an
application for adjustment of status where, in their
discretion, they believe that the applicant is or is
likely to become a public charge upon the U.S.
Government.®® Mr. Merkatz testified that the Los
Angeles and New York district offices of INS apply
different standards to determine whether applicants
are likely to become public charges, thereby result-
ing in inconsistent decisions within the Service:

In New York, if you are not receiving public
assistance at the time you are interviewed, when
I worked there, which was from *74 to *75, you
had no problem. Here, in Los Angeles, it is
pretty much the letter of the law. They will go
into how much money you are earning, wheth-
er you received assistance prior, and if the
amount of money you are earning will allow
you to support your family, or whether you are
just borderline, and I find this a problem
because people do come from other areas to
Los Angeles, and tell us, “Well, I had no
problem in New York or Philadelphia,” and
then our clients here say, “Well, it is another
story.”?!

Clearly, adequate supervisory review of all adjudi-
cations decisions would ensure some degree of
consistency and fairness in Service determinations.

Separation of Service and

Enforcement Functions

The root of the problems encountered by United
States citizens and residents in the service side of
INS stem in large part from the conflicting missions
of INS—service and enforcement. Several studies
that have examined the duties and operation of INS
and its predecessors have concluded that combining
service and enforcement responsibilities in one agen-
cy is undesirable. As early as 1931, the Wickersham
Commission found that the agency charged with
administering and enforcing the immigration laws
had conflicting duties where it was responsible for
gration and Nationality Act of 1952, §§101(a)(15)(b), 212(2)(20), 8 U.S.C.
§§1101(a)(15)(b), 1182(a)(20) (1976). Mr. Williamson also testified that, in
cases where an applicant has sufficient “equities” that he would otherwise
be granted voluntary departure rather than deportation, the INS Opera-
tions Instructions provide that his application for adjustment “shall not be
denjed.”
8 Steven Merkatz, immigration specialist, Jewish Family Services, testi-
mony, Los Angeles Open Meeting, pp. 132-33.
» Immigration and Nationality Act of 1952, §212(a)(15), 8 U.S.C.

§1182(a)(15) (1976).
9t Merkatz Testimony, Los Angeles Open Meeting Transcript, p. 132.



https://Govemment.90

adjudicating applications for immigration benefits as
well as deporting persons.?? That Commission fur-
ther found that *“the confusion of functions limits the
effective performance of each function involved”
and concluded that a separation of functions was
necessary.?

A 1978 study commissioned by the INS to
evaluate its bail-bond practices noted that INS’ dual
responsibilities for enforcement and service create
“role conflicts which are rife.”®* The study further
noted that:

The internal structure and promotional plans of
the Service foster the divergent philosophies of
law enforcement and service. Border Patrol
Agents become Investigators, become Supervi-
sors, become top Administrators including Dis-
trict Directors. Naturalization Examiners be-
come Trial Attorneys, become Special Inquiry
Officers or “Judges.” While such a system
certainly produces some checks and balances it
pits one school against another.®s

In 1978 the President’s Reorganization Project
(PRP) of the Office of Management and Budget
expressed its concern over the conflicting missions
of INS. In its analysis of immigration service and
border management functions, the PRP stated:

In addition to its border enforcement role, INS
also administers the immigration laws. Thus, at
the same time it is expected to judge issues of
human rights objectively, it is also expected to
deter entry by undocumented aliens. These two
roles are often incompatible and have resulted
in the past in emphasis on the enforcement
function to the detriment of the other adminis-
trative law functions.®®

As a result, the PRP recommended that immigration
service and border enforcement responsibilities
should not be given to any one agency.®”

From the testimony received by this Commission,
it is evident that INS officers do, in fact, have an
extremely difficult task in striking a proper balance
between their duties and responsibilities under each
of these functions. Testimony indicates that an
overemphasis on enforcement normally occurs.

52 Wickersham Commission, Report on the Enforcement of the Deportation
Laws of the United States, pp. 94-95.

* Ibid., pp. 154, 157-59.

% INS, “A Comparison of the Bond-Setting Practices of the Immigration
and Naturalization Service with that of the Criminal Courts” (1978) (Bruce
D. Beaudin, consultant), p. 18.

s Tbid.

9 James T. Mclntyre, Jr., Office of Management and Budget, memoran-
dum [on law enforcement, border management, and immigration policy
reorganization] to President Carter, June I, 1978, p. 23.

This disproportionate emphasis on enforcement
has resulted in the denial of services or benefits for
which persons are eligible under the immigration
laws. This problem is particularly evident at INS
information counters. As one Texas immigration
attorney testified, when a person seeking informa-
tion in Houston is suspected by INS contact repre-
sentatives of being illegally in the country, he or she
is automatically turned over to enforcement person-
nel for processing and interviewing.®® Another
experienced immigration lawyer testified to similar
experiences with the INS office in Chicago:

Another large problem in this area—if a person
seeks services from the Immigration and Natu-
ralization Service Office, then they are immedi-
ately subject to investigation and enforcement
actions, if it should come to light during the
time they are seeking services that they may be
a deportable alien or may be subject to investi-
gation as to whether or not they are deportable
aliens.

This is a large problem because some people in
the INS in the Central Office have gone on the
public record to tell the documentable people to
come forward for assistance from the Immigra-
tion Service. In Chicago, many of these people
are being subject to expulsion proceedings, even
though they qualify to lawfully immigrate to
the country under the quotas.?®

INS appears to have recognized some of these
problems and has made an attempt towards bifurcat-
ing its service and enforcement functions by estab-
lishing satellite offices in Los Angeles and New
York to provide information and services to the
public. In Los Angeles no enforcement personnel
are stationed at the El Monte and Santa Ana
offices;100

They are extensions of the District Office and
they will handle adjudications and processing,
respond to inquiries, and distribute forms which
will be available from self-service wall racks,
again a new innovation. They are staffed with

¥ Ibid., p. 25. Action on the PRP recommendations has been postponed,
pending the submission of the report of the newly appointed Select
Commission on Immigration.

¢ Williamson Testimony, Texas Open Meeting Transcript, vol. 3, pp. 170-
71.

* Resnick Testimony, Washington Hearing Transcript, p. 154.

10 Castillo Testimony, Washington Hearing Transcript, p. 122.
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experienced officers fluent in both Spanish and
English.1o

Because this bifurcation is limited to the New
York and Los Angeles satellite offices, however,
many INS officers still tend to combine, rather than
separate, the service and enforcement functions.
Oswald Kramer, INS Regional Commissioner for
the Eastern Region, believed that this did not
amount to a conflict of duties. He testified that, in his
view, the service and enforcement functions are not
necessarily separate—performance of one function
being necessary to successful performance of the
other:

We tried to train our people to be sensitive to all
people, to their problems. One of you men-
tioned that enforcement and adjudication are
two separate, different things, and they have
got them both in the Immigration Service. Well,
we do have enforcement functions, and we do
have services functions; but, why, really, regard
those as different things? I think they are both
different sides of the same coin. To do a good
enforcement job, you have to have in mind the
service function that we have, and to do the
service function, you have to have the enforce-
ment function. Our investigators primarily go
out to apprehend aliens illegally here; but, if he
is required to check to make sure, does this
person have eligibility for relief under the
immigration laws, and to expose that to the
individual and offer it to him, and if he gets the
relief, that’s good enforcement t00.1°2

Immigration attorneys often disagree with this
analysis. While it may be true in theory that the two
functions are related, in practice, there is a conflict
between the INS service and enforcement functions.
As one attorney testified, the practice of referring
persons seeking information to enforcement officers
has a chilling effect on prospective applicants who
may be entitled to certain benefits but do not dare to
file applications at INS offices because they are
afraid of being deported:

The result is that many people are afraid to go
to the Immigration and Naturalization Service,
will not go for assistance, will not go to file
applications, or to find out what’s happened to
applications because they are then subject to
expulsion proceedings. There is no bifurcation

101 Castillo Statement, p. 6.

102 Qgswald Kramer, testimony, New York Open Meeting Transcript, vol.
2, pp. 167-68.

103 Resnick Testimony, Washington Hearing Transcript, p. 164.
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of these functions in the Immigration and
Naturalization Service in Chicago. You may
wait in one line that may appear to be a service
line, but you may be immediately transferred to
another line or to another officer who is
engaged in enforcement functions.°3

The commingling of service and enforcement re-
sponsibilities is not the only problem, however; the
situation is exacerbated in the eyes of some people
by employees who neglect their service functions in
their zeal to enforce the law. Angie Cruz, a
community representative, testified:

The Immigration and Naturalization Service to
Asians has never been anything but a policing
agency. It seems to be concerned only with its
law enforcement function and to the complete
disregard of any service delivery. As Asians,
with very distinctive looks, we are easy targets
of the police tendencies of INS. Our race
appears to be the very cause of blatant INS
discrimination and complete disregard of civil
and human rights. I tend to believe that as far as
INS is concerned, all Asians are considered
illegal, unless they can show a green card, a
system of justice so inconsistent with America’s
democratic principles.1®

Some witnesses also stated that, in addition to the
combining of the INS service and enforcement
functions and its resulting emphasis on enforcement
activities, the INS career ladder is a major reason for
the negative attitude towards and treatment of the
public. Because the Service’s career ladder is struc-
tured to promote officers who have enforcement
experience, most Service employees obtain some job
experience in enforcement activities. This enforce-
ment experience tends to result in an “enforcement
mentality,” which remains with employees even
when they are subsequently detailed to “service”
jobs or are promoted to policymaking positions. One
attorney testified:

In my opinion, the root of the problem or one of
the real causes of the problem is the confusion
between the law enforcement and service func-
tion of the Immigration and Naturalization
Service. The majority of employees of the
Immigration Service are involved in law en-
forcement, investigation, border control, deten-
tion and deportation, immigration judges, trial
14 Angie Cruz, vice-chairperson, Philippine Americans for Community
Action and Development, and member, Mid-Atlantic Regional Board of

PAC-MAR (Pacific/Asian Cozlition), testimony, New York Open Meet-
ing Transcript, vol. 1, pp. 14-15.




attorneys. Thus, the majority of higher grade
level positions within the agency are in the law
enforcement area, and there are very few high
grade level positions on a district office level
which are in the applications area. Consequent-
ly, as an employee ascending the career ladder,
he serves in law enforcement capacities along
the way. So, indirectly, the system forces
persons who actually aren’t that interested in
the law enforcement aspect of the Immigration
Service to become involved in [some positions]
in the law enforcement area, because that’s
where the high grade levels exist. . . .Law
enforcement mentality results in looking for
fraud everywhere, which causes the undue
harassment of individuals as well as unnecessary
delays.10s

He suggested that the solution to these problems lies
in separating the service and enforcement functions
of INS:

[O]ne obvious solution to the problems, at least
in part, would be to bifurcate the dual functions
of the Immigration Service. Certainly, there
should be a greater emphasis on the applications
area, and even with the limited manpower, law
enforcement personnel should be reassigned
applications. Obviously, if there are millions of
illegal aliens in the United States, how many
can possibly be apprehended—not enough to
make any statistical difference. Well, taking a
thousand employees who are chasing [undocu-
mented] aliens and assigning them to applica-
tions can make an enormous difference in the
lives of those persons who have applied and
whose lives are literally being destroyed by
these unconscionable delays. . . .19

Findings and Recommendations
Finding 3.1:

a. Although minorities and women make up a
significant portion of the INS work force, they have
little or no participation in policy formulation and
decisionmaking within INS.

As of September 1978 the INS work force in the
General Schedule (GS) pay system'*? included
slightly over 28 percent minority employees and
approximately 35.5 percent female employees. Most
of those employees were concentrated in the lower
grade levels, with 74 percent of minority employees
and 88 percent of female employees at or below the

35 Fragomen Testimony, New York Open Meeting Transcript, vol. 1, pp.
247-49.

s Tbid., p. 251.

307 Nearly 96 percent, or slightly over 11,100, INS employees were

GS-8 level. Only 3 percent of minority employees
and 2 percent of female employees were employed
at or above the GS-12 level. In contrast, white
employees dominated the upper management and
supervisory levels and held 92.7 percent of all jobs at
or above the GS-12 level.

b. Few INS employees staffing the Service’s con-
tact points with the public have racial or ethnic
backgrounds similar to those of many immigrants.
This has contributed in part to a strong public
perception that persons, particularly those of minori-
ty background, are often treated rudely or insensi-
tively by INS employees.

Recommendation 3.1:

a. The INS should continue its commendable
efforts to hire minority and female applicants for
Service jobs. At the same time, the agency should
exert greater effort to place minorities and women in
policy and decisionmaking positions of the agency.
b. The INS should also make a concerted effort to
employ more bilingual persons, particularly mem-
bers of major ethmic immigrant groups such as
Hispanics and Asians, at its information counters in
order to provide better service to members of those
communities.

Finding 3.2: INS contact points with the public are
understaffed and are not equipped to provide ade-
quate service and information to many persons.
Recommendation 3.2:

a. INS should devote more resources to staffing its
contact points with the public to provide adequate
service and information to all persons.

b. INS should provide all employees whose jobs
involve contact with the public with training in
human relations as well as training in the complexi-
ties of immigration law and INS procedures. This
training should be provided not only for new
employees prior to their placement on the job but
also for present employees as part of a continuing
inservice training program.

Finding 3.3: No effective procedure currently exists
through which applicants can obtain information on
the status of their cases.

INS loses many applicants’ files mainly because of
its ineffective manual retrieval filing system. While
INS, in recognition of this problem, has begun
development of a computerized system for tracking
employed in the GS pay system which, in 1978, ranged in grade from GS-1
through GS-18. Under the reorganization of the civil service, those

positions above GS-15 have now been assigned to a senior executive
service,
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and retrieving files, most INS offices are not
computerized.

Recommendation 3.3:

a. INS should develop and implement specific
procedures by which applicants can obtain accurate
information concerning the status of their applica-
tions.

b. INS should modernize and make more efficient
its system for filing applicants’ records. INS should
computerize all of its offices to enable its employees
to locate files and records quickly.

Finding 3.4: Large backlogs exist in the number of
applications for immigration benefits awaiting adju-
dication by INS.

Long waiting periods, which can stretch from
several months to several years, often interfere with
the reunification of families, including those of
United States citizens. Although the Service has
tried to reduce the backlog, a large number of
applications still await adjudication.
Recommendation 3.4: Congress should appropriate
additional resources to increase INS adjudications
staff positions.

Finding 3.5: The absence of clear Service guidelines
and vigilant firstline supervision results in inconsis-
tent or erroneous decisions under the extensive
discretionary authority of INS adjudicators to grant
or deny applications. Moreover, in such areas as the
public charge provision where some guidelines exist,
INS adjudications are often perceived by the public
as inconsistent. To reduce arbitrary exercises of
discretion by INS adjudicators, the INS has recently
adopted a Service-wide program for quality control
of adjudications.

Recommendation 3.5: To ensure effective quality
control of adjudications under its new program, the
INS should:

a. Publish precedent decisions and unusual or
difficult cases as they arise and make them available
to all adjudicators.

b. Hold supervisory adjudications officers respon-
sible for reviewing and ensuring the accuracy and
consistency of all decisions.

c. Provide supervisors, upon appointment, with
further training in immigration law and supervisory
techniques to enable them to review all decisions
adequately.

d. Implement guidelines clarifying Service policy
on difficult sections of the law, such as the public
charge provision, specifying the proper interpreta-
tion of the law and the evidence to be considered in
making such determinations.

Finding 3.6: The combining of both adjudica-
tive/service and enforcement responsibilities in INS
results in a subordination of the service function to
the enforcement function.

Although INS has established satellite offices in
Los Angeles and New York to provide information
and services to the public in an attempt to separate
its adjudicative/service functions from its enforce-
ment responsibilities, problems continue to exist at
other INS offices.

Recommendation 3.6:

a. Congress should create a Border Management
Agency within the Department of Treasury and
then transfer the INS enforcement function to that
agency. Such legislation would enable INS to
concentrate all its resources on its service activities
and thereby provide the public with improved
service.

b. INS should also totally separate its service
functions from its remaining enforcement activities,
preferably by establishing more satellite offices.




Chapter 4

The Department of State

The Consular Visa Process

Under existing law any person seeking to enter the
United States lawfully is required to obtain official
permission to apply for entry, termed a “visa,” from
an American consulate abroad.® In most cases where
a consular official declines to issue a visa, the
prospective immigrant is not the only aggrieved
party. The denial can also adversely affect American
citizens or legal residents and American businesses
who are seeking to bring family members or skilled
employees into the country. To these people, the
denial of a visa prevents the reunification of a family
or causes the loss of needed professional or technical
skills, yet a person seeking to overturn an unfavor-
able ruling will encounter a relatively informal and
very limited review process in the State Depart-
ment.

Whether the applicant seeks to be admitted
permanently or on a temporary basis, that is, on
immigrant or nonimmigrant status, a variety of
* Under current immigration law, a prospective entrant seeking admission
to this country must pass through a double-check system of entry. Initially,
either an immigrant or nonimmigrant visa must be applied for and obtained
from an American consulate abroad. Visa applicants, in order to obtain
visas must prove to the satisfaction of the consular officer that they are
eligible to receive visas and entitled (therefore, admissible to the United
States) to visas under the immigrant or nonimmigrant status claimed. Once
a visa has been secured, the person is entitled to present himself or herself at
a United States port of entry where a determination of admissibility is made
by the Immigration and Naturalization Service. 8 U.S.C. §§1201, 1225
(1976).

* Immigration and Nationality Act of 1952, §291, 8 U.S.C. §1361 (1976).
State Department regulations underscore the discretionary authority of
consular officers to deny visas unless the visa applicant has met the burden
of proof of eligibility for a visa to the satisfaction of the consular officer.
For nonimmigrant visas, 22 CF.R. §41.10 (1979) provides, in pertinent
part, that:

An applicant for a nonimmigrant visa shall be presumed to be an

immigrant until he establishes to the satisfaction of the consular officer
that he is entitled to a nonimmigrant status. . . .The burden of proof is

supporting evidence, including documents, must be
submitted to the consular officer. The applicant has
the complete burden of establishing his or her
eligibility for a visa through the presentation of this
documentary or other supporting evidence. As
provided in the statute:

Whenever any person makes application for a
visa. . .the burden of proof shall be upon such
person to establish that he is eligible to receive
such visa. . .and, if an alien, that he is entitled
to the non-immigrant, quota immigrant, or
nonquota immigrant status claimed, as the case
may be. If such person fails to establish fo the
satisfaction of the consular officer that he is
eligible to receive a visa. . .no visa. . .shall be
issued to such person, nor shall such person be
admitted to the United States unless he establ-
ishes to the satisfaction of the Attorney General
that he is not subject to exclusion under any
provision of this chapter [emphasis added].?

upon the applicant to establish that he is entitled to the nonimmigrant

classification and type of nonimmigrant visa for which he is an

applicant.
Visa applicants seeking preference immigrant status based upon their
relationship to an American citizen or legal resident are required initially to
obtain an approved visa petition from the Immigration and Naturalization
Service. The receipt of these petitions by the American consulate abroad,
however, does not automatically entitle the visa applicants to a first,
second, fourth, or fifth preference immigrant status. In addition to the
approved visa petition, 22 C.F.R §§42.30, 42.31, 42.33, 42.34 (1979) require
that:

The consular officer is satisfied that the alien has the relationship to the

U.S. [citizen or resident alien] indicated in the petition.
Those seeking to enter the United States based upon job or labor skills must
also acquire an approved petition from INS. Again, these petitions do not
automatically entitle the visa applicant to a third or sixth preference visa.
Under 22 C.F.R. §42.32 (1979), a third preference visa still requires that the
visa applicant “establishes to the satisfaction of the consular officer that he
is within the class described.” Sixth preference places a similar burden of
proof on the visa applicant in 22 C.F.R. §42.40 (1979), a regulation of
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A visa applicant is barred from legally entering
the United States without a visa. The statute and
State Department regulations make it all too clear
that obtaining a visa from a United States consulate
abroad depends primarily upon whether the appli-
cant “satisfies” the consular officer that the visa
should be granted. “Satisfaction of the consular
officer,” the statutory standard, vests a high degree
of discretion in the consular officer, and, as will be
seen, there is little possibility for relief from an abuse
of discretion. '

Although a consular officer has authority to grant
or refuse a visa depending on whether he or she is
“satisfied” or not as to the eligibility of a visa
applicant, that authority is not completely unbridled
since a visa may technically be denied only where
the consular officer has “reason to believe” that the
applicant is ineligible for a visa. “Reason to believe”
requires that “a determination [be] based upon facts
or circumstances which would lead a reasonable
person to conclude that the applicant is ineligible”
for a visa.? Therefore, “satisfaction of the consular
officer” is not a standard granting absolute authority
but rather a reasonable person standard requiring the
consular officer to exercise a high degree of discre-
tion in deciding whether to issue or deny a visa.

To assist in making determinations, the State
Department publishes a visa manual with guidelines
for the exercise of discretion in certain specific areas
or regarding some types of applications,* but these
are guidelines only. The decision in each individual
case is ultimately left to the discretion of the
consular officer. This authority of consular officers
and the system of review have been the subject of

general applicability to all approved INS visa petitions, which provides

that:
Consular officers are authorized by the Secretary of State to grant,
upon receipt of, and within the validity period of, a petition filed with
and approved by the Immigration and Naturalization Service, the
immediate relative or preference status indicated in the petition. The
approval of a petition by the Immigration and Naturalization Service
shall not relieve the alien of the burden of establishing to the
satisfaction of the consular officer that he is eligible in all respects to
receive a visa.

3 22 C.F.R. §§41.90, 42.90 (1979).

¢ U.S,, Department of State, Foreign Affairs Manual, vol. 9, pts. 2-3.

5 Laurier McDonald, testimony before the Texas Advisory Committee to

the U.S. Commission on Civil Rights, Open Meeting, San Antonio, Sept.

12-14, 1978, vol. 3, pp. 92-94 (hereafter cited as Texas Open Meeting

Transcript).

¢ 41 Op. Att'y Gen. 452 (1960). In finding that the applicant’s possession of

a citizenship certificate issued by the INS precluded the State Department

from challenging, for passport purposes, the applicant’s citizenship, the

Attorney General stated that:
In my opinion, Congress, in providing for the issuance of certificates of
citizenship by the Attorney General and theretofore by the Commis-
sioner and Deputy Commissioners of Immigration and Naturalization,
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frequent public complaints. Testimony received
from attorneys and other immigration practitioners
regarding the exercise of discretionary authority
alleges that, in many cases, there was an arbitrary
exercise of that discretion.

An immigration attorney testified that consular
officers have denied benefits to applicants even
though the applications were based on certificates of
citizenship issued by the Immigration and Natural-
ization Service.® These certificates are usually issued
only after an extensive investigation by the citizen-
ship section of the Service, which is staffed solely
with attorneys responsible for determining citizen-
ship claims. Thus, that attorney questioned the
second-guessing of INS decisions by consular offi-
cers.

The legality of such redeterminations was consid-
ered by the United States Attorney General, who
issued a written opinion finding that INS certificates
of citizenship were binding on the State Department,
as only the Attorney General has authority to
institute cancellation proceedings to void a citizen-
ship certificate.® Determinations and rulings by the
Attorney General on questions of law with respect
to immigration and naturalization are controlling
and must be adhered to by the State Department.”
But attorney Laurier McDonald testified that, de-
spite the consular officers’ relative lack of experi-
ence in determining citizenship claims and the
binding effect of the Attorney General’s opinion,
consular officers have denied benefits to applicants
on the ground that the petitioners may not be
American citizens notwithstanding their INS certifi-
cates of citizenship.®

and in specifying that in all public offices of the United States such a
certificate should have the same effect as a judicial certificate of
naturalization or citizenship, meant to put the matter at rest and to
deprive all other administrative officers of the United States of the
power to put in issue the citizenship status recognized by a certificate
regular on its face.

Id. at 461.

7 Immigration and Nationality Act of 1952, §103(a), 8 U.S.C. §1103(a)

(1976).

8 McDonald Testimony, Texas Open Meeting Transcript, vol. 3, pp. 93-94.

The State Department informed this Commission after our Washington

hearing that it believed this issue had been resolved. They stated:
The testimony of Mr. Laurier McDonald concerning the certificates of
nationality issued by the Immigration and Naturalization Service
presents an issue which we understood to have been settled to the
satisfaction of all parties. The Department has advised all posts that
such certificates should be given presumptive weight, but that, in those
unusual cases where the post has strong identifiable reason to believe
that the person is not a United States citizen, the case should be
referred back to the Immigration and Naturalization Service for re-
examination and final determination.

Elizabeth J. Harper, Deputy Assistant Secretary of State for Visa Services,




Frequently cited as examples of abuse of discre-
tion are cases where a consular officer denies a visa
on grounds that the applicant is likely to become a
public charge once he or she enters the United
States.® While the public charge provision is a
proper basis for denying visas where there is reason
to believe that aliens will not be able to support
themselves, there were complaints that consular
officers may sometimes improperly rely on this
provision in a visa denial. Two immigration attor-
neys, Barbara Hines, a managing attorney with the
Legal Aid Society of Central Texas, and Mr.
McDonald, testified that consular officers deny visas
on public charge grounds even though the appli-
cants have lived in the United States and have
established a record of not receiving welfare bene-
fits.’® Mr. McDonald alleged that public charge visa
denials may be based on such ethnic characteristics
as skin color.! However, the State Department
asserted that “any statements that visa refusals are
made on ethnic grounds are false.”*2

In a recent case handled by Ms. Hines involving a
family of eight, one child was a United States citizen
by birth, the mother had a claim to derivative
United States citizenship, and the father and five
children had been born in Mexico. The father and
the five Mexican-born children were interviewed for
visa eligibility by a consular officer. All of the
applications were approved except that of the oldest
child, who was 20 years old, unmarried, and 8
months pregnant. Notwithstanding her pregnancy,
she was, by statute, a part of the family unit as long
as she was unmarried and under the age of 21. The
consular officer, however, declared her ineligible to
immigrate to the United States with her family,
reasoning that since she was pregnant she was,
therefore, not part of the family unit. He further
found that her eligibility for AFDC benefits upon
the birth of her child, per se, would make her a
public charge. There was substantial evidence,
however, that she and her family were able to
support themselves without public assistance—for
the daughter had an offer of employment in the
United States and the family had been living in the
letter to Louis Nunez, Staff Director, U.S. Commission on Civil Rights,
Sept. 6, 1979 (hereafter cited as Harper Letter).

° Immigration and Nationality Act of 1952, §212(a)(15), 8 U.S.C.
§1182(a)(15) (1976).

 Barbara Hines, testimony, Texas Open Meeting Transcript, vol. 3, pp.
143-44; and McDonald Testimony, Texas Open Meeting Transcript, vol. 3,

pp. 99-100.

11 McDonald Testimony, Texas Open Meeting Transcript, vol. 3, pp. 106-
Q7.

United States for 7 years without receiving welfare.
If a Senator had not successfully requested an
expedited review of the legal conclusions of the
consular officer, the daughter would have been
permanently separated from her family and when
she reached the age of 21 would not have been
legally eligible for a visa as a member of the family.*

Another case involved an 8-year-old Pakistani
child who applied for a nonimmigrant visa because
of a need to have heart surgery in the United States.
The consular officer denied the visa on the grounds
that the child was likely to become a public charge
and that her actual intent was to remain permanently
in the United States. A visa was finally obtained
after several Congressmen intervened in the case,
although the visa was issued from another consular
post. Steven S. Mukamal, past president of the
Association of Immigration and Nationality Law-
yers and the attorney handling the case, concluded,
“[tlhat’s how powerful that American consul is
when he sits at that post. He’s the law.”4

One of the primary purposes of the immigration
laws is to maintain the integrity of the family unit.
The denial of a visa on public charge grounds
sometimes results in the separation of families, which
may create new welfare recipients. Where a consul-
ar officer has denied a visa to an American family’s
foreign-born breadwinner, the visa denial may cause
that family to seek welfare benefits in order to
survive.1s

A family immigrating to the United States may
also leave some of their children behind in the care
of others when the family income would not be
enough to satisfy the consular officer that the family
would not become public charges.1¢

The public charge provision is a difficult one to
administer, requiring a consular official to make a
determination based on indirect evidence and uncer-
tain future events. Elizabeth J. Harper, Deputy
Assistant Secretary of State for Visa Services,
disagreed with this analysis and stated in a letter to
the Commission:
32 Harper Letter.
3 Hines Testimony, Texas Open Meeting Transcript, vol. 3, pp. 140-42.
3 Steven Mukamal, testimony before the U.S. Commission on Civil Rights,
hearing, Washington, D.C., Nov. 14-15, 1978, p. 243 (hereafter cited as
Washington Hearing Transcript).

8 McDonald Testimony, Texas Open Meeting Transcript, vol. 3, pp. 97~
100.

‘8 Hines Testimony, Texas Open Meeting Transcript, vol. 3, p. 143.
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The evidence on which public charge determi-
nations is made is not indirect and uncertain.
Applicants must present documentation which
demonstrates that they will be able to support
themselves and their family in the United States.
Consular officers are of all educational back-
grounds, almost always with a college degree
and frequently with advanced degrees. They do
not rely solely upon their own judgment,
education, or experience in administering the
public charge provisions of the law, as they
have access to cost-of-living indices published
by other U.S. Government agencies as well as
Department of State guidelines. The Depart-
ment stresses world-wide uniformity in these
and all other cases through training programs,
consular conferences, visa workshops, and De-
partmental instructions.??

She did testify, however, that the determinations to
be made regarding the financial or economic status
of applicants, or the possibility that they may
become a public charge in the future, generally
require the expertise of economists or social scien-
tists, while some consular officers may have only
high school educations.’® President Eisenhower in
the early 1950s criticized this law, which burdened
consular officers with forecasting unpredictable
events, and recommended that Congress explore the
possibly harsh consequences of a provision which
allowed consuls so much discretion.*®

By providing that a consular officer shall exercise
discretion in acting upon visa applications, and by
defining the limits of that discretion in terms of a
“reasonable person,”?° the State Department recog-
nized that a reasonable exercise of discretion is
necessary to a fair determination of the merits of
each case, based upon equities and facts that an
individual consular officer can determine in a face-
to-face interview with the applicant.

17 Harper Letter.
18 Elizabeth Harper, Deputy Assistant Secretary of State for Visa Services,

-testimony, Washington Hearing Transcript, pp. 199-200.

©® President Dwight D. Eisenhower stated:
In the State of the Union Message I pointed out that “existing
legislation contains injustices.” Among the administrative provisions
of the law which it is claimed may operate with unwarranted
harshness are the following:
1
The provisions which make inadmissible any alien who, in the opinion
of the consul, is likely to become a public charge at any time in the
future. This places upon the consul the burden of forecasting events
which cannot be predicted and, it is claimed, would permit abuse of
discretionary judgment.
President Eisenhower, letter to Senator Arthur V. Watkins, Chairman of
the Immigration and Naturalization Subcommittee of the Senate Judiciary
Committee [prior to its 1953 hearings], Apr. 6, 1953, as reprinted in Milton
R. Konvitz, Civil Rights in Immigration (1953), appendix III, p. 190.
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However, the Visa Office has acknowledged that
discrepancies and differences in consular officers’
attitudes and decisions concerning interpretation of
the public charge provision do exist between various
consular posts. It has attributed such inconsistent
decisions to insufficient guidelines for public charge
cases and to the subjective attitudes of consular
officers.* Thus, the Visa Office is considering
corrective changes, including issuing more specific
guidelines, workshops to train officers in the proper
handling of the public charge provision, and a short
survey of visa denials by supervisory officers.??

To bring accountability, consistency, and due
process to the consular decisionmaking process, the
Association of Immigration and Nationality Law-
yers (AINL) has argued for a more adequate review
of visa refusals. The State Department, although
conceding that “discrepancies and differences in
attitude and decision exist,” opposes centralized
review by the Visa Office and favors issuance of
more specific guidelines.?® As of September 1978,
however, this problem remained uncorrected.?

The lack of uniform decisionmaking in the visa
issuance process is attributable in part to the quality
of the consular work force itself. The State Depart-
ment, after conducting “a comprehensive review of
the consular functions in the Department” in 1977,
submitted to the House Committee on International
Relations a report that recognized the “unevenness”
in the performance of consular officers.?* The report
concluded that inadequate training, lack of “sensi-
tive supervision,” insufficient qualification standards
for the appointment of consular officers, and an
inadequate “selection-out-process” for consular offi-
cers who perform unsatisfactorily are some of the
factors contributing to the variance in consular
officers’ performance. The Department stated that it
would initiate a program to remedy this problem,
= 22 C.F.R. §§41.90 (1979).

2 Association of Immigration and Nationality Lawyers, Visa Practice
Committee, Report of Meeting with Visa Office, U.S. Department of State,
Sept. 28, 1978, p. 5.

= Thid.

= Ibid. “The Visa Office indicated that for the time being it would
adhere to the position that centralized review at the Visa Office of
212(a)(15) refusals could not and would not be implemented. However, it
did agree that discrepancies and differences in attitude and decision exist
between the various Posts. . . .Accordingly Vl[isa] Offfice] proposes to
issue more specific guidelines to the field. . . .”

2 Tbid. The AINL report of that meeting stated that “[t]he subject was
fully explored and concluded with the reiteration by the Vl[isa] Offfice] of
the fact that it appreciated that there is a lack of uniformity of decision and
that it is in the process of taking vigorous direct action to correct this.”

25 U.S., Department of State, “Report of the Consular Functions of the
Department of State” (December 1977), p. 7.
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including a “special effort” to improve the training
provided to officers.?®

The Consular Officers’ Association, an informal
organization of Foreign Service and GS consular
specialists, has stated that the training provided to
consular officers is insufficient, particularly in the
areas of language training and area studies.”” Al-
though the State Department has taken a “forward-
looking attitude” towards training and has greatly
improved the basic training course for junior offi-
cers, it has apparently not placed enough emphasis
on the importance of foreign language proficiency
and a familiarity with area culture and politics in
consular work.?8

Reviewability of Consular Visa
Decisions

Witnesses at the Commission’s State Advisory
Committee open meetings and at the Washington
hearing of the United States Commission on Civil
Rights expressed dissatisfaction with the current visa
application procedure. According to testimony, one
of the worst problems encountered in the entire
immigration process is an inadequate system for
review of consular visa decisions. Benjamin Gim, a
New York immigration attorney and former presi-
dent of the Association of Immigration and Nation-
ality Lawyers, stated at the Washington hearing:

20 The report stated:
The quality of the consular work force needs to be strengthened.
While most consular officers are dedicated professionals who are
performing their responsibilities in an exemplary manner, there are
some who are not as effective. The basic reason for this unevenness
can be traced to shifting personnel policies over the years as regards
the consular force. This in turn is attributable to the previously widely
held attitude that consular work did not require the high degree of
professionalism necessary in other functions. Thus, the Department
has at times used the consular function for the placement of officers
unsuccessful in other functions. There has also been a tendency to
place into the consular cone most of the officers who enter the Service
laterally. Some of these have been handicapped by lack of background,
sufficient training, and sensitive supervision.
The Department is initiating a concerted program to remedy this
quality problem. Greater emphasis will be placed on higher qualifica-
tions for officers appointed to consular activities. Once they have
entered on active duty the Department will make a special effort to
provide regular training to these officers to expand and update their
skills; and to assure that they benefit from careful supervision and
career development opportunities. Finally, there will also have to be
an improved selection-out process for those officers whose perfor-
mance over a period of time and in more than one work environment
does not measure up to the high standards required of the consular
function in the current situation.
For those officers now in consular work the expanded training
programs discussed elsewhere in this report will give them needed
opportunities to improve their skills. We also will place greater
emphasis on more effective supervisory attention.

27 Wayne S. Leininger, chairman, Consular Officers’ Association, letter to

the Office of the General Counsel, U.S. Commission on Civil Rights, Dec.

11, 1978.

I would say that the most serious thing is the
power which is vested in the American consul
to issue or refuse a visa, and that decision is not
reviewable by even the Secretary of State, and
it certainly is not reviewable in the courts.
Congress has, by implicit legislation—I think
it’s Section 104—has excluded the consul. A
relatively petty official, a vice consul, for
instance, his decision on whether to issue a visa
or not is not reviewable by the Department of
State Visa Office, except as to questions of law,
but a question of fact is not reviewable by the
Secretary of State, and it cannot be overturned,
no matter how unjust, even in court. And I
think that’s one crying area where there is such
a potential for abuse, and it is being abused, that
it needs reform.2?

Sister Adela Arroyo, director of Catholic Ser-
vices for Immigrants in San Antonio, Texas, testi-
fied:

[M]any times the gravest and greatest problems
are with the U.S. consuls who are under the
State Department. The consuls operating in a
foreign land become like kings in their own
domain. Even the Secretary of State does not
have the authority to direct a consular officer to
grant or refuse a visa. And in addition, a refusal
by a consular officer to issue a visa is not
reviewable by the U.S. court system.3°

2 Ibid., pp. 2-3. Mr. Leininger, on behalf of the COA, stated:
The Department has, in our opinion, taken a forward-looking attitude
toward the training of consular officers. More consular officers are
now in university training, economic training, or at various senior
government seminars than ever before. The Foreign Service Institute
now offers three times a year an advanced consular course to mid-
career officers that focuses heavily on managerial topics, and will soon
begin a series of overseas consular workshops and supervisory
seminars. Junior officer basic training has been vastly improved with
the experimental “ConGen Rosslyn” approach.
Yet, consular officers still have difficulty in acquiring the necessary
amount of language training and area study before going to post. Work
pressure plays a part in this: there is simply not enough time to devote
to another six or 12 weeks of language training when the post needs
another visa officer now. Further, the designation of certain positions
at posts abroad as requiring the incumbent to have a certain degree of
language proficiency—the “language-designated position” (LDP) pro-
gram—is left in the hands of senior DCM’s or Ambassadors who
themselves have an incomplete grasp of the complexities of consular
work in the 1970s.
Lastly, the Department’s traditional view of consular work as a
technical and functional specialty—as opposed to a “substantive” one,
such as political analysis—has for some reason led it to conclude that
area specialization is not in order. This attitude seemingly ignores the
cultural and political differences in the host country milieu that make
consular work in Santo Domingo a distinctly different activity than
consular work in Amsterdam [emphasis supplied in the original].

# Benjamin Gim, testimony, Washington Hearing Transcript, p. 24.

3¢ Sister Adela Arroyo, testimony, Texas Open Meeting, Transcript, vol. 5,

p. 17.
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When an application for a visa is denied, State
Department regulations provide for a rudimentary
system of review of that denial,3! generally consist-
ing of a reevaluation of the case by the principal
consular official or supervisory consular officer.
That officer, under the regulations, can reach one of
three decisions: (1) concur with the junior consular
officer in denying the visa, in which case the visa
application is retained in the permanent files of the
consular office and no further action is taken, (2)
conclude that the denial is unwarranted and assume
responsibility for the particular case and issue the
visa or discuss the conclusion with the junior officer
to persuade him to reverse the original decision, or
(3) disagree with the determination and request
guidance from the State Department in making a
decision. If guidance is requested, the case would be
forwarded to the Visa Office of the State Depart-
ment in Washington for an advisory opinion or for a
departmental ruling from an appropriate official of
the Bureau of Consular Affairs.

Even without a specific consular request, the
State Department may initiate a review of a visa
application®? and issue an advisory opinion to the
consular officer for consideration. However, regar-
dless of who initiates the review, rulings of the State
Department are only binding as to questions of law.
Questions of fact are left to the absolute discretion of
consular officers.??

3t For nonimmigrant visas, State Department regulations provide:
() Review of refusals at consular offices. If the grounds of ineligibili-
ty upon which the visa was refused cannot be overcome by the
presentation of additional evidence, the principal consular officer at a
post, or an alternate whom he may specifically designate, shall review
the case of an applicant who has been refused a visa and shall record
his decision over his signature and the date on a form prescribed by the
Department. If the ground of ineligibility may be overcome by the
presentation of additional evidence, and if the applicant has indicated
that he intends to obtain such evidence, a review of the refusal may be
deferred for a period not to exceed 120 days. If the principal consular
officer, or his alternate, does not concur in the refusal, he shall (1) refer
the case to the Department for an advisory opinion or (2) assume
responsibility for the case himself.

22 C.F.R. §41.130(b) (1979). For immigrant visas, State Department

regulations provide:
() Review of refusals at consular offices. The principal consular
officer at a post, or an alternate whom he may specifically designate,
shall review without delay the case of each applicant who has been
refused a visa and shall record his decision over his signature and the
date on a form prescribed by the Department. If the principal consular
officer, or his alternate, does not concur in the refusal, he shall (1) refer
the case to the Department for an advisory opinion, or (2) assume
responsibility for the case himself.

22 C.F.R. §42.130(b) (1979).

32 Although it is not stated in its regulations, the State Department has

indicated that such a review may be upon “its own initiative or at the

request of interested parties.” Harper Letter.

33 State Department regulations provide:
(c) Review of refusals by Department. The Department may request
a consular officer in an individual case or in specified classes of cases to
submit a report if a nonimmigrant visa has been refused. The
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Other than this limited supervisory review, the
Secretary of State is clearly prohibited by statute
from considering the issuance or denial of visas in
individual cases. The Secretary of State is given
supervisory authority over consular activities in
administering and enforcing the immigration laws
“except [for] those powers, duties and functions con-
Jferred upon the consular officers relating to the
granting or refusal of visas” (emphasis added).>* A
party aggrieved by a consular decision is also denied
access to Federal court to seek redress, since courts
have consistently held that, without explicit statuto-
ry language authorizing such review, visa refusals
are immune from judicial scrutiny.®

Eljzabeth J. Harper, Deputy Assistant Secretary
of State for Visa Services, testified that the review
process begins when the supervisory consular offi-
cial, normally the chief of the consular section,
reviews the paperwork of each visa denial case,
looking at the case anew by examining the files and
other materials presented by the junior consular
officer to determine whether “good judgment” was
exercised. If necessary, the consular officer will
request additional information from either the appli-
cant or the junior officer prior to making a determi-
nation, but such requests are rare, according to Ms.
Harper, because “most denials are well-document-
ed.”3¢ She acknowledged that applicants who have
been denied visas receive no notification of the

Department will review such reports and may furnish an advisory
opinion to the consular officer for his assistance in giving further
consideration to such cases. If upon the receipt of the Department’s
advisory opinion the consular officer contemplates taking action
contrary to the advisory opinion, the case shall be resubmitted to the
Department with an explanation of the proposed action. Rulings of the
Department concerning an interpretation of law, as distinguished from
an application of the law to the facts, shall be binding upon consular
officers.
22 C.F.R. §41.130(c) (1979) (although this section applies only to nonimmi-
grant visas, 22 C.F.R. §42.130(c) (1979) provides for similar review of
immigrant visas in almost the identical language). Although advisory
opinions may not be binding on consular officers, the State Department
asserted that:
In practice the consular officer in the field is considered to be the best
judge of the facts of the case and the Department’s advisory opinions
are restricted to advice as to the application of the law to the facts.
While in a legal sense an advisory opinion is not controlling on the
individual consular officer’s action, we have experienced only rare and
isolated instances where the Department’s opinion was not accepted.
Harper Letter.
3¢ Immigration and Nationality Act, §104(a), 8 U.S.C. §1104(a)(1976).
33 Ulrich v. Kellogg, 30 F.2d 984 (D.C. Cir. 1929), cert. denied, 279 U.S.
868 (1929) (holding that consular visa decisions are nonreviewable absent
an express statutory provision); Licea-Gomez v. Pilliod, 193 F. Supp. 577
(N.D. IIi. 1960) (holding that the statutory scheme provided by Congress
for excluding aliens, whatever it is, is due process, citing Knauff v.
Shaughnessy, 338 U.S. 537 (1949), and that only congressional action could
remedy the statutory scheme); Estrada v. Ahrens, 296 F.2d 690 (5th Cir.
1961) (where the court recognized in a footnote the immunity of consular
visa decisions from review, citing Ulrich v. Kellogg).
38 There is evidence, however, that there is insufficient documentation of
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subsequent review of their application “unless they
ask about it,” and that applicants and/or their legal
or personal representatives have no automatic access
to the review process.?” A visa denial may be
appealed to a superior officer if the applicants
demand to see a higher ranking official, and, al-
though there is no absolute requirement that attor-
neys be allowed to participate in the review process,
permission may be granted for an attorney to
accompany an applicant who has gained access to a
reviewing consular official. Ms. Harper character-
ized the current review process as “a modest
appellate system in order to ensure that there are no
abuses by consular officers. . .not really to weed out
officers as much as to preclude injustice to the
applicants,”

Immigration practitioners, however, often dis-
agree with the conclusion that the existing review
system is adequate to preclude injustice to applicants
and have criticized its failure to ensure that agg-
rieved parties®® are accorded the procedural safe-
guards that are available in other settings under
traditional due process doctrine. Immigration attor-
ney Laurier McDonald, in his testimony on the
consular visa process, stated:

The American process stops at the threshhold
of the American consulates abroad. I have
never seen any other phase of the Federal
agencies anywhere to measure up to the lack of
due process that exists within the American
consulates and the American embassies abroad.
This not only includes Mexico, this is anywhere
in the world.4°

the grounds for some visa denials. For example, a visa may be denied under
Section 212(a)(19) of the act where an applicant is believed to have used
fraud or misrepresentation in attempting to secure a visa. It appears that the
facts giving rise to a 212(a)(19) denial, when based on oral statements by an
applicant, are not fully recorded in writing. The Visa Office has currently
taken under advisement a recommendation by the Association of Immigra-
tion and Nationality Lawyers (AINL) that such facts be reduced to writing
and be made available to interested parties. AINL, Visa Practice Commit-
tee, Report of Meeting with Visa Office, U.S. Department of State, Sept.
28, 1978, p. 6.

37 There is also no right to assistance of counsel in the initial immigrant visa
interview. Under the current policy of the Visa Office of the Department of
State, each consular officer may determine on an individual basis whether
to allow an attorney to accompany and assist a visa applicant in the visa
interview. The Visa Office has informed immigration attorneys that it will
not mandate or require the presence of counsel where the consular officer
objects to his presence. Association of Immigration and Nationality
Lawyers, Visa Practice Committee, Report of Meeting with Visa Office,
U.S. Department of State, Sept. 28, 1978, p. 4. On the other hand, 8 U.S.C.
§1362 (1976) allows legal representation, at no expense to the Government,
during other immigration proceedings.

3 Harper Testimony, Washington Hearing Transcript, pp. 195-96, 204.

3 “Aggrieved parties” includes persons other than the visa applicant.
Persons adversely affected by a visa denial are often United States citizens

The former president of the Association of Immi-
gration and Nationality Lawyers, Steven S. Muka-
mal, supported this view:

every once in a while you do have a consular
officer who will lose sight of the purpose of
why he’s there and function outside the law, the
existing law, and there’s nothing that you or I
could presently do about it. . . .It does not sit
right with me that this country which has a
democratic process should permit this type of
system to continue and it absolutely requires
change.®

At a minimum, due process requires that an
aggrieved party receive notice of the review proce-
dure, an opportunity to be heard, and the right to an
appeal or review of an inequitable or unjust deci-
sion.** The present system of review for consular
visa decisions does not adequately provide these due
process safeguards to an aggrieved party. In fact, the
picture that emerges of the current review of visa
denials is that of a relatively informal process in
which visa applicants generally do not participate.s3
Other Federal Government agencies, even where
issues of lesser impact than the separation of families
are at stake, have established formal appellate
review systems for the denial of benefits under our
laws that accord greater rights of due process.*

In its own examination of the visa application
process, the State Department reached findings that
support the need for an improved appellate system
beyond the perfunctory review that currently exists.
After conducting its internal inspection and review
of the consular function, the State Department
or legal residents and American business enterprises. A visa denial can
prevent the reunification of families, the primary objective of the Immigra-
tion and Nationality Act of 1952, or could result in the loss of the principal
or sole breadwinner for an American family. It could also mean the
unavailability of technical expertise that an American business seeks.

4 McDonald Testimony, Texas Open Meeting Transcript, vol. 3, p. 92.
4 Mukamal Testimony, Washington Hearing Transcript, p. 243.
42 Of course, the review or opportunity to be heard must be meaningful;

that is, the aggrieved party must be allowed to argue fully and fairly the
merits of his or her case.

4 As previously noted, there is neither a requirement of notice to the
denied visa applicant that a review will be conducted nor a right of
automatic access to the reviewing officer by the denied applicant and/or
his or her personal or legal representative. Still, a denied visa applicant may
gain access to the review process by making a demand, or he or she may be
given notice and granted limited participation in the review when the
reviewing officer requests additional information.

A request for additional information, however, does not always guarantee
the participation of the denied visa applicant in the review process.
Additional information requests can be directed to the subordinate consular
officer, and thus a denied applicant who is unaware of the review process
presumably would have no knowledge of such a request.

4 E.g., Internal Revenue Service. 26 C.F.R. §601.106(1978).
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concluded, generally, that some consular officers
were inadequately trained and supervised*s and
recognized inconsistencies in the performance of
consular officers, attributable, in part, to the subjec-
tive attitudes of officers and to the absence of
adequate guidelines for decisionmaking.4¢

A review procedure is necessary to help ensure
that the law will be applied equally and consistently
to all visa applicants, but the present review system
does not ensure that result. Although the Deputy
Assistant Secretary of State for Visa Services testi-
fied that all visa denials are “reviewed by regula-
tion,”? the President’s Reorganization Project of the
Office of Management and Budget, in its analysis of
the review procedures for visa denials, concluded
that “only a rudimentary appeals process exists and
is rarely used.”*® Furthermore, the lack of adequate
supervision, as noted in the State Department’s own
review of the consular function, raises serious doubts
as to the effectiveness of the current supervisory
review. The Consular Officers’ Association, which
has been critical of the overall supervision of the
consular function, stated:

Consular sections at posts overseas are notori-
ously thinly-layered. As a consequence, the
officer whose main occupation ought to be the
supervision of the junior officers and the gener-
al management of the consular program is more
often than not pressed into duty as a casework-
er, eight hours a day.

That presupposes, however, that a nominal
supervisory consular officer exists. Actually, at
about one-fifth of the posts in which consular
work is performed, there is no full-time consul-
ar officer, let alone supervisor. At an additional
one-third, there is but one consular officer, who
is almost invariably on his or her first or second
tour and who, at such posts, is most likely to
have the least qualified and helpful local nation-
al staff. An additional one-sixth of all consular
establishments are two-officer operations, with
the senior-most of those being no more than 0-5
and more frequently, an 0-6. In offices such as
these—over two-thirds of all consular sec-
tions—the only available senior supervision
comes from officers whose own consular expe-

4 U.S., Department of State, “Report of the Consular Functions of the
Department of State” (December 1977), p. 7.

¢ For example, the Visa Office has recognized, at least with respect to visa
denials on public charge grounds (“ction 212(a)(15) of the act), that a lack
of uniform decisionmaking might be the result of such factors. AINL, Visa
Practice Committee, Report of Meeting with Visa Office, U.S. Department
of State, Sept. 28, 1978, p. 5.

47 Harper Testimony, Washington Hearing Transcript, p. 195.
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rience dates from 20 years ago when they were
Jjunior officers.

At posts such as these—and even at some larger
missions at which local practices may have
come to dominate what is regarded as standard
procedure—the ability of the Inspection Corps
to function as an instrument that assures equita-
ble and consistent application of law and regula-
tion and provides helpful insight into consular
management problems is paramount. Sadly, the
Inspector Corps itself has not been able to staff
its teams with senior, experienced consular
officers, primarily because there simply are not
enough of them to go around.*®

The current review process is more akin to a
managerial review than an appellate review. Broad-
ly speaking, a managerial review is a unilateral
appraisal by a supervisor of the performance of a
subordinate employee to determine whether the
work product is proper and efficient, whereas an
appellate review is generally a more formal process
wherein an administrator, judge, or other arbiter
resolves a dispute after both parties have been given
due notice and an opportunity to argue and support
their respective contentions. Under present review
procedures for visa denials, the supervisory consular
officer reviews onmly the decision of the junior
consular officer by examining the paperwork of the
case to determine whether good or bad judgment
was exercised,’® unless a denied visa applicant is
aware of the review process, demands access, and is
granted an opportunity to defend the merits of his or
her case.5?

Inadequate training and the lack of uniform
decisionmaking in certain types of cases support the
need for reviewability of consular visa decisions.
Similarly, the inadequacy of the supervision and the
absence of procedural safeguards under traditional
due process doctrine necessitate the establishment of
a formal review process beyond the current manage-
rial review.

One area in which appellate review should be
available is the situation where consular officers
48 James T. Mclntyre, Jr., Office of Management and Budget, memoran-
dum [on law enforcement, border management, and immigration policy
reorganization] to President Carter, June 1, 1978.

4 Wayne S. Leininger, chairman, Consular Officers’ Association, letter to
the Office of the General Counsel, U.S. Commission on Civil Rights, Dec.
11, 1978, pp. 4-5.

%0 Harper Testimony, Washington Hearing Transcript, p. 196.
5t Jbid., pp. 195-96.




retain original documents submitted by an applicant
in support of the visa application.5? According to
Ms. Harper, documents presented with an applica-
tion are retained if a visa is denied and the document
is germane to the refusal. Although she was unaware
of any request for recovery of retained documents,
Ms. Harper admitted that there is no State Depart-
ment instruction or process whereby an applicant
can recover original documents that the applicant
asserts are neither fraudulent nor in his or her
wrongful possession.

One frequently overlooked problem of the current
review process is the protection of the rights of
American citizens, legal residents, and business
enterprises. An examination of the consular review
process usually concentrates exclusively on the
rights available to the denied visa applicant, al-
though “[fJor the most part, the aggrieved party in
this instance is not necessarily the alien abroad but it
would be the petitioner in the United States.”5*
Milton R. Konvitz, in his book Civil Rights in
Immigration, described the situation:

As matters stand now, in every situation involv-
ing an alien knocking on our door for admis-
sion, attention is focused only on the alien. He
may seek entry because he has been invited by a
son or a father, or other close relative, or by a
distinguished university, or by a responsible
church or synagogue, or by a committee of
famous scholars who are planning an interna-
tional conference. Such circumstances may, in
some instances, put the alien in a preferred class
substantively, but procedurally such facts will
make little difference. The case never becomes
one involving the rights of the American
citizens who seek the alien’s admission. The
sponsoring citizens do not enjoy any special
legal status or rights in the proceedings.®s

In discussing a case in which he sponsored a French
scholar for admission, Mr. Konvitz noted that
“[t]here was not the slightest evidence of an aware-
ness that the sponsor, an American citizen, had any
legitimate interests, let alone rights, that deserved
respect.”’s¢

52 Thid.,, p. 206. Cornelius D. Scully, Chief of the Regulation and
Legislative Branch of the Visa Office, stated, however, that he “assumed”
that an arrangement could be made to make a copy of the original for the
consular file “if the applicant needed” the original. Scully Testimony,
‘Washington Hearing Transcript, p. 206.

53 Harper Testimony, Washington Hearing Transcript, p. 207.

3¢ Mukamal Testimony, Washington Hearing Transcript, p. 237.

33 Milton R. Konvitz, Civil Rights in Immigration (1953), p. 78.

The dissenting opinion of Mr. Justice Frankfurter
in Knauff v. Shaughnessy recognized that Congress,
in enacting the War Brides Act, had “extended the
privilege for the benefit not of the alien but of her
American husband.”s? Similarly, the current immi-
gration selection system is designed to benefit
Americans and American businesses. The preference
system gives the greatest priority to the reunification
of American citizens and legal residents with their
families living abroad. American businesses are
given the next greatest priority so they may achieve
the admission of certain foreign nationals with
professional or technical skills that are needed. The
benefits derived from a visa issuance, whether the
pursuit of qualified employees or the “preservation
of family units,”*® are indeed substantial. Similarly,
the harmful effects of a visa refusal are also substan-
tial. Americans who have suffered an injury from an
adverse consular visa decision should be entitled to
have some redress. Any aggrieved party, not merely
the denied visa applicant, “should be recognized as
having sufficient interest in a visa application case to
have standing to take an appeal.”’s®

Findings and Recommendations
Finding 4.1: It would be sound procedural practice
for all consular officers to prepare written memoran-
da of their decisions on visa applications that set
forth fully their conclusions and the evidence sup-
porting their conclusions. In cases where the deci-
sions of the consular officer are challenged, the
written memoranda would facilitate the review
process.
Recommendation 4.1: The Secretary of State should
promulgate regulations that require each consular
officer to record in written memoranda a detailed
statement of the reasons for the decision on each visa
application.
Finding 4.2: The current Department of State pro-
cess for the review of consular visa denials does not
adequately protect aggrieved parties from improper
exercises of consular discretionary authority.
Although the denial of a visa effectively bars a
person from legally entering the United States, the
visa application process does not contain adequate
s Tbid,, p. 79.
57 Knauff v. Shaughnessy, 338 U.S. 537, 549 (1949).
s  NOTE, “Judicial Review of Visa Denials: Re-examining Consular
Nonreviewability,” New York University Law Review, vol. 52 (1977), pp.
1137, 1154,

= American Jewish Committee, Americanizing Our Immigration Laws
(1949), as cited in Konvitz, Civil Rights in Immigration, p. 79, n. 208.
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procedural safeguards to ensure that visa applicants
receive a full and fair hearing on the merits of their
case and that the final decision is free from an
arbitrary exercise of discretionary authority by a
consular officer. Except for the current, limited,
managerial-type review, there is no other review for
certain exercises of consular discretionary authority.
Factual determinations by consular officers, no
matter how arbitrary, are not reviewable by the
Secretary of State or administrative designees of the
Secretary or through the judicial process.

Even conscientious and dedicated consular offi-
cers can make mistakes of law or fact. Both the
Department of State and the Consular Officers’
Association have recognized and admitted that the
performance of consular officers is, at times, uneven.
Notwithstanding, aggrieved parties who have suf-
fered from an abuse of consular discretionary au-
thority often have no redress from that error.

The consequences that can arise from a visa denial
mandate a more formalized review process that
provides for greater due process. As the Board of
Immigration Appeals stated in the Matter of S- and
B-C-, 91 & N 436, 446 (1960) (quoting the Report of
the President’s Commission on Immigration and
Naturalization, January 1, 1953, p. 177):

Shutting off the opportunity to come to the
United States actually is a crushing deprivation
to many prospective immigrants. Very often it
destroys the hopes and aspirations of a lifetime,
and it frequently operates not only against the
individual immediately but also bears heavily
upon his family in and out of the United States.

The adoption of a more formal system of review
would make consular officers accountable for their
decisions and would be consistent with the current
appellate practices of other Federal agencies.
Recommendation 4.2: Congress should amend the
Immigration and Nationality Act to vest the visa-
issuing authority in the Secretary of State and to
further authorize the Secretary of State to create a
Board of Visa Appeals,® similar in function to the
Board of Immigration Appeals.

The Board of Visa Appeals should be vested with
the jurisdiction to hear appeals of consular visa

6 The creation of a Board of Visa Appeals was suggested as early as 1955
by the Administrative Law Section of the American Bar Association. That
recommendation was adopted by the Administrative Law Section in the
form of a resolution which stated:
Resolved, that the Section of Administrative Law recommends that
the House of Delegates adopt the following resolution:
“Be it Resolved, that it is the opinion of the American Bar
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denials wherein the action, findings, and/or conclu-
sions of the consular officer with respect to a visa
application are alleged to be arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with law. The function of such a Board would be
particularly important in immigrant visa cases that
affect the reunification of United States citizens and
legal residents with families abroad and the loss of
technical and professional skills by American busi-
nesses. Any aggrieved party, including American
citizens, legal residents, and businesses, should have
standing to file an appeal from an adverse consular
visa decision. The Board, through a majority vote,
should have the power to affirm, to remand for
further factfinding, or to reverse a consular visa
refusal in any case. The Board should deliver its
decision in writing and transmit copies to the Bureau
of Consular Affairs of the Department of State and
to the denied visa applicant or other aggrieved
party(ies) who filed the appeal. In unusual circum-
stances, the Secretary of State for good and compel-
ling reasons should have the authority to overrule a
decision of the Board of Visa Appeals.

Finding 4.3: The arbitrary exercise of discretionary
authority by consular officers can be attributed, in
part, to deficiencies in the Department of State
training program for consular officers.

Inadequate training and supervision of consular
officers is one cause of the lack of uniform decision-
making in the consular visa process. The Depart-
ment of State and the Consular Officers’ Association
have recognized the need for improvement in this
area. To correct this problem, the Department has
upgraded its consular officer training program.
According to the Consular Officers’ Association,
however, deficiencies in language and area studies
training still persist.

Recommendation 4.3: The Department of State
should continue to place emphasis on the improve-
ment of training programs for consular officers.
These improvements should include more thorough
language training and more extensive area studies
courses on the culture and politics of the particular
country to which the consular officer has been
assigned.
Association that there be established a Board of Visa Appeals with
power to review the denial by a consul of a visa and that the Section of
Administrative Law be authorized and directed to advance appropri-
ate legislation to that end.”
Administrative Law Bulletin (July 1955), vol. 7, p. 236.

The recommendation was later approved by the Board of Governors of the
American Bar Association. 81 Reports of the ABA 426 (1956).
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Chapter 5*

Employer Sanctions Legislation

Introduction

As a result of current economic and employment
conditions within the United States, increasing
national attention has been focused on the presence
of undocumented workers in this country. Many
studies have been undertaken in the public and
private sectors to ascertain the number of undocu-
mented workers residing in the United States and
their effect upon the American labor market and
economy.! Although those studies indicate that
accurate or precise statistics are not available,? they
generally agree that there is a significant undocu-
mented worker population in the United States.?

* Commissioners Stephen Horn and Frankie M. Freeman have dissented
from some of the recommendations accompanying this chapter. For their
comments, see “Additional Statement by Vice Chairman Stephen Horn”
and “Separate Statement of Commissioner Frankie M. Freeman.”

1 Although this is by no means an exhaustive list, some of the studies which
have been conducted on the issue include: U.S., Departments of Justice,
Labor, and State, Interagency Task Force on Immigration Policy, Staff
Report Companion Papers (1979); Charles B. Keely (of the Population
Council), U.S. Immigration: A Policy Analysis (1979); Paul R. Erhlich, Loy
Bilderback, and Anne H. Erhlich, The Golden Door: International Migra-
tion, Mexico, and the United States (1979); Latin American Institute of the
University of New Mexico, The Problem of the Undocumented Worker
(1979); National Commission for Manpower Policy, Manpower and Immi-
gration Policies in the United States (1978); Wayne A. Cornelius, Illegal
Migration to the United States: Recent Research Findings, Policy Implications,
and Research Priorities (1977); U.S., General Accounting Office, Immigra-
tion—Need to Reassess U.S. Policy (1976); U.S., Domestic Council Commit-
tee on Illegal Aliens, Preliminary Report (1976); David S. North and Marion

There is less unanimity, however, on the labor
market impact of undocumented workers. The
studies do agree on several preliminary assumptions.
None of the studies questions the assertion that
nationals of foreign countries have entered this
country without proper documents or that some
foreign nationals have remained in this country
beyond the expiration date and/or terms of their
visas. Similarly, there is no question that a number of
these undocumented aliens obtain employment. The
unresolved question is what degree of economic
impact undocumented workers have on American
workers.

F. Houstoun, The Characteristics and Role of Illegal Aliens in the U.S. Labor

Market: An Exploratory Study (1976).

2 See, for example: Erhlich, Bilderback, and Erhlich, The Golden Door, pp.

182-90; Domestic Council, Preliminary Report, pp. 124-31; Keely, U.S.

Immigration, p. 47, Vernon M. Briggs, Jr., “The Impact of the Undocu-

mented Worker on the Labor Market,” in The Problem of the Undocument-

ed Worker, p. 33.

For an excellent review of previous studies regarding the count of the

undocumented worker population and the problems which affect the

accuracy of the estimates of that population made by researchers, see U.S,,

Department of Commerce, Burean of the Census, Preliminary Review of
Existing Studies of the Number of Illegal Residents in the United States
(January 1980) (hereafter cited as Bureau of the Census, Preliminary
Review).

3 See Bureau of the Census, Preliminary Review, for a good compilation of
the various estimates made by researchers.
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Those who have examined and researched the
issue can be divided into two groups.* One group of
researchers has reached the conclusion that, because
some nationals of foreign countries enter the United
States and secure employment, they contribute to
the severe economic displacement of American
workers (i.e, United States citizens and lawful
resident aliens), particularly minority-group job

¢ Prof. Michael J. Greenwood of the University of Arizona, in a
companion paper to the Staff Report of the Interagency Task Force on
Immigration Policy, termed these two distinct views as “the replacement
hypothesis” and “the segmentation hypothesis.” In examining the studies of
various writers on the issue of the impact of undocumented workers on the
domestic labor force, he noted that, irrespective of the theory they
supported, concrete evidence was lacking. As he stated in his paper:
[Almong observers of the [undocumented worker] problem wide-
spread disagreement exists concerning the effects of th[e] job-seeking
behavior [of undocumented workers] on domestic workers.

Vemmon Briggs [in “Mexican Workers in the United States Labour
Market: A Contemporary Dilemma,” International Labour Review,
November 1975, and in “Tllegal Aliens: The Need for a2 More
Restrictive Boarder Policy,” Social Science Quarterly, December 1975),
for example, has articulated what might be termed “The Replacement
Hypothesis.” He asserts that [undocumented] aliens depress local wage
levels and take jobs that would otherwise be held by domestic
workers. William Hartley [in “United States Immigration Policy: The
Case of the Western Hemisphere,” World Affairs, Summer 1972]
supports this view in arguing that [undocumented] aliens work:

. .as farm laborers and in factory “sweatshops.” They displace low
income American workers, hampering unionizing efforts, encourage
employers to disregard wage, hour, and working conditions statutes
and generally depress the labor market.

Furthermore, Michael Piore [in “Comment on ‘Primary and Secon-
dary Labor Markets,” by M. L. Wachter, Brookings Papers on
Economic Activity (1974)] has recently restated this position in some-
what stronger terms. He argues that [undocumented] aliens create
opportunities for an underground labor market and that:

The economic incentives for such a labor market are large. In it an

employer can escape minimum wage legislation, legal health and

safety standards, social security taxes, unemployment insurance,
working men’s compensation, and income tax withholdings.
He then suggests that illegal immigration has several consequences for
domestic workers in secondary labor markets. In particular:

. . .the concerns of dualists with eliminating the secondary [employ-

ment]. . .sector are misplaced. The battle of the next decade will be

defensive. . .to prevent the secondary sector from reverting to the
conditions of the late nineteeth and early twentieth century.

Other writers have stated what might be called “The Segmentation
Hypothesis.” J.A.R. Nafziger [in “Undocumented Aliens” (paper
presented at the regional meeting of the International Association of
Law, September 1975)], for example, has taken a position virtually
opposite to that of Briggs by arguing that jobs occupied by the
[undocumented] aliens are, by American standards, low-wage, period-
ic, and relatively undesirable, and are thus typically not the type that
would be of interest to domestic workers. E. Abrams and F.S. Abrams
[in “Immigration Policy—Who Gets In and Why?,” The Public
Interest, Winter 1975] also support the segmentation hypothesis, as
indicated in the following statement:

As to the assertion that [undocumented] aliens take jobs away from

Americans, there is a. . .lack of evidence. Certainly it is not “logical

to conclude that if they are actually employed they are taking a job

away from one of our American citizens”; the fact that a sizeable
number of [undocumented workers] have or could get labor
certifications belies that “logic” and indicates that many [undocu-
mented] aliens are filling shortages that even the Labor Department
considers genuine.
The argument presented by Nafziger and by Abrams and Abrams is
that the domestic labor market is sufficiently segmented that American
workers are insulated from the direct employment effects of the aliens.

‘Whether they support the replacement hypothesis or the segmenta-
tion hypothesis, none of these writers, or the many others involved in
the debate, presents concrete evidence in support of his assertions.
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seekers, and to the reduction in wage levels for jobs
that would otherwise be attractive to American
workers.® On the other hand, another group of
researchers, while cognizant of the high national
unemployment rate, suggest that undocumented
workers do not have so significant an impact on the
domestic labor force.®

Michael J. Greenwood, “The Economic Consequences of Immigration for
the United States: A Survey of the Findings” (December 1978), prepared
for U.S. Departments of Justice, Labor, and State, Interagency Task Force
on Immigration Policy, Staff Report Companion Papers (August 1979), pp.
49-50.
5 One immigration expert whose views are representative of this group is
Prof. Vernon Briggs, Jr. He has stated:
Actually, the precise number [of undocumented workers residing in
this country] “is irrelevant” if one concedes—as everyone familiar
with this issue does—that the number of people involved is substantial
and that the direction of change is toward annual increases. . . .
All the research on the characteristics of [undocumented] aliens shows
that the major reason they come is to find jobs. [footnote omitted] The
evidence also indicates that they are largely successful in their
quest. . . .
In the local labor markets where [undocumented] aliens are present, all
low-income workers are hurt. Anyone seriously concerned with the
working poor of the nation must include an end to illegal immigration
as part of any national program of improved economic opportunities.
Briggs, The Impact of the Undocumented Worker on the Labor Market, pp.
33-34.
According to a recent New York Times article, this point of view is
reflected in a yet to be published study of the Department of Labor entitled
“1979 National Longitudinal Survey of Youth Labor Market Experience,”
New York Times, Feb. 29, 1980, pp. Al, Al4.
See also the discussion of “the replacement hypothesis” in note 4.
¢ Some immigration researchers have concluded that undocumented
workers generally take those jobs that Americans do not want because they
are the least desirable and offer little opportunity for advancement. See, for
example, Cornelius, Illegal Migration to the United States, pp. 8-9.
The authors of 2 more recent immigration study stated:
While [former INS Commissioner] Chapman and others maintain that
for every employed [undocumented alien] there is an unemployed
American or legal immigrant, there are people who hold the opposite
view. They argue that the availability of low-paying jobs causes the
flow of [undocumented aliens]. They claim, that, if the [undocumented
workers] were not economically needed in the work force, they would
not be here in the numbers they are, and they would not have been
here for so long. . . .Some honest and very promising work is now
being done on the question of “job displacement,” that is, [undocu-
mented workers] displacing legal residents from employment. That
work, though, is limited, preliminary, and exploratory. Its results do
not describe the *“real world” any more than did the old INS estimates,
and those doing the work would not cleim that it does.
Erhlich, Bilderback, and Erhlich, The Golden Door, pp. 193-95. They
further noted that “[t]here are three major arguments for the premise that
exclusion of [undocumented] workers would not add appreciably to the
number of jobs available to Americans.” Ibid., p. 195. One of these major
arguments is that jobs occupied by undocumented workers would disap-
pear due to automation or mechanization. Another major argument is that
businesses may relocate in other countries or areas where labor costs would
be substantially less. And third, it is argued that the ouster of undocument-
ed workers would actually increase unemployment, for many marginal
businesses or businesses in declining industries that employ undocumented
workers may be forced to shut down and thus place management
employees in the unemployment lines. Ibid.
And finally, although not discounting that some degree of displacement
occurs, Charles B. Keely of the Population Council stated in a recent
research study: “Finally, we should not attribute to international migration
an exaggerated effect on U.S. employment. The unemployment rates in the
United States are not primarily the result of illegal migration.” Keely, U.S.




Because of methodological problems in designing
studies of undocumented worker participation in the
labor market,” the research findings of any one
particular study or set of studies have Iimited
usefulness for reaching conclusive determinations
regarding the degree of economic impact of undocu-
mented workers. Nevertheless, the number of stud-
ies and their scope are indicative of the serious
national concern over the undocumented worker
issue.

The Commission concludes, on balance, that it
should be recognized that the presence of undocu-
mented workers in the labor market does have an
adverse impact on the opportunities for employment
of a number of citizens and legal residents.

A Positive Response to the
Problem

The Federal Government, in the judgment of this*

Commission, should do everything possible to re-
duce significantly the number of undocumented
workers in our domestic labor market, particularly
in those areas where they have an adverse impact on
the employment opportunities of citizens and legal
residents.

First, the Commission believes that there should
be a vigorous enforcement of the Fair Labor
Standards Act.® It is alleged that some employers
employ undocumented workers instead of legal
resident aliens or citizens because they know that the
fear of detection will deter undocumented workers
from filing complaints relative to poor working
conditions. An effective enforcement of the Fair
Labor Standards Act can help to reduce the attracti-
veness of such a choice and at the same time help to
ensure that neither citizens nor aliens are subject to
unfair working conditions.

Second, we believe that there must be a substan-
tial increase in the resources made available to the
Immigration and Naturalization Service and to other
agencies that may assume responsibilities in the
future for the enforcement of immigration laws.

Such increased resources should be utilized not
only for the purpose of expanding, for example, the
Border Patrol but for conducting vigorous recruit-
ing programs consistent with equal employment
opportunity objectives, for the improvement of

Immigration, pp. 59-60.

See also the discussion of the “segmentation hypothesis” in note 4.

7 For a discussion of some methodological problems which generally
confront researchers studying undocumented workers, see Bureau of the
Census, Preliminary Review.

training programs, and for taking full advantage of
technological progress in the area of law enforce-
ment.

This Commission believes that our nation has the
capacity of initiating a program of stepped-up law
enforcement in the immigration area and at the same
time conducting it in such a manner as to protect the
civil rights of all persons who may be the targets of
such a program.

We recognize that this is not a good time to
recommend the expansion of the resources of any
governmental program. Nevertheless, a substantial
investment in an expanded and improved law en-
forcement program by the Immigration and Natural-
ization Service will produce benefits in the form of
increased job opportunities for both citizens and
legal residents that will far outweigh the costs.

Foreign Policy Can Be an
Important Factor in Dealing
with the Problem

Third, we cannot afford—because of its serious-
ness—to turn our backs on the foreign policy aspects
of the problem. In the 194247 period, for example, a
U.S.-Mexican executive agreement played a major
part in determining the role that Mexicans would
play in the U.S. labor market.? Both governments
were involved in the implementation of the agree-
ment.

It is recognized that the current sitvation is very
different from the situation that prevailed in both
countries in those years. Nevertheless, working
agreements to improve the regulation of the popula-
tion flow between the United States and the major
source countries for undocumented workers could
help to get at the root of some of our current
difficulties. The complexities and difficulties in-
volved in developing such working agreements
should not be used as excuses for failing to try to
work them out if we are really convinced that the
number of undocumented workers continuing to
come to this country is having an adverse impact on
the economic well-being of many of our citizens and
legal residents.

Efforts to negotiate such agreements would have
to be made simultaneously with efforts to deal with
other outstanding issues between the United States
* 29 U.S.C. §§201-219 (1976 and Supp. I 1977).

¢ For a more detailed discussion of the bracero program, see Richard B,
Craig, The Bracero Program (1971).
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and the other nations, the resolution of which would
represent gains for all parties to the negotiations.

At a recent conference on the undocumented
worker issue sponsored by the Community Services
Administration, immigration experts who participat-
ed in the conference, although divided on other
aspects of the undocumented worker issued, reached
a “significant consensus” that:

whatever policies are eventually formulated,
they should be developed jointly with Mexico.
Indeed, it would probably be even more pro-
ductive and realistic to construct policies multi-
laterally with those nations which have evi-
denced significant outmigration to the United
States. Finally, policies should address both the
causes and the consequences of migration.
Looking only at the impact of clandestine aliens
once they are in the United States while failing
to deal with the factors that have compelled
them to migrate would do little or nothing to
alleviate the problem or achieve equitable and
effective solutions.®

This “consensus” points up the desirability of
having working agreements designed to regulate the
flow of persons from other countries which are
based on policies designed to eliminate some of the
causes for people desiring to come to this country.
For example, a portion of that part of U.S. foreign
economic policy which provides assistance to other
countries could and should be targeted to help
create jobs and improve living conditions for per-
sons living in other countries who now believe that
their only hope is to migrate to the United States.
This objective could and should be kept in mind as
the United States participates in the formulation and
financing of programs sponsored by the United
Nations, the World Bank, and the Inter-American
Development Bank.

15 T atin American Institute of the University of New Mexico, The Problem
of the Undocumented Worker, pp. 2-3.
1 Ehrlich, Bilderback, and Erhlich, The Golden Door, p. 330.
12 California and Connecticut are among the States that have enacted
employer sanctions laws. The Connecticut statute provides:
§31-51k. Employment of alien not entitled to residence. (a) No
employer shall knowingly employ an alien who is not entitled to
lawful residence in the United States.
Conn. Gen. Stat. Ann. §31-51k (West Supp. 1976). The California statute
provides:
§2805. Alien employment; adverse effect on resident workers; viola-
tion. () No employer shall knowingly employ an alien who is not
entitled to lawful residence in the United States if such employment
would have an adverse effect on lawful resident workers.
Cal. Labor Code §2805 (West Supp. 1979).
13 However, employers who engage in conduct or activity beyond that
considered “usual and normal practices incident to employment” may be
guilty of “harboring” an alien under §274 of the Immigration and
Nationality Act, 8 U.S.C. §1324 (1976). See United States v. Smith, 112
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The authors of a very recent study on American
immigration have suggested that the formation of a
North American Economic Union, whose members
would include the United States, Mexico, and
Canada, might serve as a vehicle for helping to solve
the undocumented worker problem. The relation-
ship between such a union and the immigration
problem is described by the authors in the following
manner:

Mexican President Jose Lopez Portillo has said
repeatedly that Mexico wishes to export goods,
not workers. It is time that the United States
realized that it will either import Mexican
goods or it will have to accept the importation
of Mezxican workers.!!

In brief, this Commission believes that a determi-
nation to approach the foreign policy aspect of the
undocumented worker problem with a sense of
urgency could result in our really getting at some of
the “root” causes of the problem. The approaches
outlined above can be implemented without jeopard-
izing our civil liberties.

The Proposed Employer
Sanctions Legislation

The undocumented worker issue has over the past
few years resulted in proposed legislation designed
to penalize employers who hire undocumented
workers. Although several States have enacted
employer sanctions laws,'? there is no comprehen-
sive Federal law imposing penalties on employers
for hiring undocumented workers.1?

The most recent Federal proposal for employer
sanctions was included in the immigration package
presented to Congress by the Carter administration
in 1977, recommending that employers who know-

F.2d 83 (2d Cir. 1940) (involving a harboring conviction under 8 U.S.C.
§144, the predecessor to 8 U.S.C. §1324).
And farm labor contractors are prohibited from “recruiting, employing, or
utilizing, with knowledge,” undocumented workers or persons without
employment authorization from the Attorney General. 7 U.S.C. §2045
(1976).
1 Alien Adjustment and Employment Act of 1977 (proposed), S.2252, 95th
Cong,, Ist Sess., 123 Cong. Rec. S18064 (Oct. 28, 1977). The proposed
legislation provides, in pertinent part:
Sec 5. (a) Section 274 of the Immigration and Nationality Act (8
U.S.C. 1324) is amended—
(1) by inserting after subsection (b) the following new subsection:
“©)(1) It shall be unlawful for any employer to employ aliens in the
United States who have not been lawfully admitted to the United
States for permanent residence, unless the employment of such aliens is
authorized by the Attorney General.
(2) Any employer who violates this subsection shall be subject to a
civil penalty of not more than $1,000 for each alien in the employ of
the employer on the effective date of this subsection or who has
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ingly engage in a pattern or practice of hiring
undocumented workers be subject to fines of $1,000
for each alien unlawfully in their employ and to
court injunctions ordering them to refrain from such
a practice. Violations of the injunction would
subject an employer to criminal contempt citations
and possible imprisonment. Employers would be
able to defend against charges of unlawful employ-
ment of undocumented workers by presenting evi-
dence that they examined certain documents which
attested to the lawful residency of those employees.
Regulations to be issued by the Attorney General
after passage of the proposed legislation would
describe the documents that an employer could
examine to verify the legal status of an employee.

This legislative proposal did not include a recommen-
dation for a national identity card. The analysis which
Jollows is based on the assumption that such a card
would not be available. The subsequent section ad-
dresses the issues that would be presented if a national
identity card were adopted.

The enactment of employer sanctions legislation
would constitute unsound public policy for a num-
ber of reasons. Under such legislation, employers
would be required to make determinations as to
whether an applicant had violated the Immigration
and Naturalization Act by entering the country
without inspection, overstaying his or her visa, or
violating the terms of the visa and to refuse to
employ any applicant who had so violated the
immigration laws. If employers failed to take such
action, they would be in violation of the law and
subject to civil or criminal penalties.

It is true, of course, that employers are already
legitimately subjected by Federal law to many
requirements. The Fair Labor Standards Act, for
example, compels them to pay their employees a
minimum wage and compensate them at a higher
rate for overtime work. The income tax laws compel
them to withhold a portion of most employees’
earnings and to report each employee’s total earn-
ings to the government, and Title VII of the Civil

thereafter been employed by the employer, except for such alien
whose status was adjusted or application for adjustment was pending
pursuant to the terms of section 2 or section 4 of the Alien Adjustment
and Employment Act of 1977.

(3) Upon determination that cause exists to believe that an employer
has engaged in a pattern or practice of employing aliens in violation of
this subsection, the Attorney General shall bring actions for both civil
penalty and injunctive relief in the United States district court in any
district in which the employer is alleged to have violated this
subsection, or in any district in which the employer is found or
transacts business.

Rights Act of 1964 compels them to refrain from
unlawful discriminatory employment practices.

An employer sanctions law would be unique,
however, in that its purpose would not be merely
the regulation of the employer’s conduct, but the
regulation—by way of the employer—of the prior,
nonemployment-related conduct of current or pro-
spective employees. It would compel the employer
to assume an enforcement role for the INS, by
judging whether an applicant had violated the
immigration laws and punishing him or her by denial
of employment if he or she was “found guilty.” Such
an approach would raise troubling questions about
the capacity of private employers to undertake law
enforcement responsibilities, as well as about the
impact that such a system would have on jeopardiz-
ing due process rights of applicants.

The effectiveness of an employer sanctions law is
also questionable. In testimony before a subcommit-
tee of the House Appropriations Committee, Attor-
ney General Benjamin Civiletti expressed doubts
that such a law would accomplish its purpose, and
concern that it might prove largely unenforceable,
in the following colloquy:

Mr. Alexander: . . .Would the Attorney Gen-
eral entertain a recommendation to discuss the
possibility of imposing criminal sanctions on
Americans who knowingly and with their
knowledge and consent violate the law by
illegally hiring aliens in this country?

Mr. Civiletti: It is easy to say yes, sure, seriously
consider it. Attorney General Bell, I think,
proposed such a law to the Congress in 1977. At
least in the judgment made at that time, it
seemed to be of potential assistance in the illegal
immigration problem. I am not so sure. I am not
so sure that it is not superficial, and that the job
of enforcement against American citizens for
hiring people, on representations by individuals
that they are lawfully here as residents or
relatives or have a stay permission or whatever,
would be outrageously difficult. Also, it would
not be very productive, because unless we can
enforce it with a very substantial investigation

(4) Proof by an employer with respect to any person employed by
him that, prior to the person’s employment, or, in the case of a person
hired prior to the effective date of this subsection, as soon as
practicable but in any event within ninety days of such effective date,
he saw such documentary evidence of eligibility to work in the United
States as the Attorney General has by regulation designated for that
purpose shall give rise to a rebuttable presumption that the employer
has not violated this subsection with respect to that particular
person. . . .
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and prosecution force, then the economic mark-
etplace will prevail. The needs and ebbs and
flows in the marketplace are going to attract
[undocumented workers] to the small business-
men, medium businessmen, wives hiring gar-
deners or maids, the less desirable jobs. Many of
the farming migrant worker jobs are going to be
filled and we are going to have a substantial
area of the law which will be violated and not
enforced.

I agree with Congressman [Jack] Hightower [of
Texas], there is nothing more debilitating to the
fiber of the country and the citizens than having
laws on the books which are not obeyed and
violations which are not investigated, prosecut-
ed, and enforced. So, I have significant reserva-
tions as to an across-the-board employer sanc-
tions law as a single effective tool in this
problem.s

Of even greater concern, however, is the danger
that the passage of employer sanctions laws could
lead to discriminatory employment practices involv-
ing especially members of the Spanish and Asian
heritage communities.’® In testimony before the
Commission, Daniel E. Leach, Vice Chair of the
Equal Employment Opportunity Commission,
agreed that those fears are well-founded:

What concerns the Equal Employment Oppor-
tunity Commission is that if legislation is enact-
ed with employer sanction provisions as pro-
posed in S.2252 [the Carter administration
proposal] in the 95th Congress, employers
might act in certain ways which would have the
effect of job discrimination on the basis of
national origin.

First of all, employers perhaps will want to
make prehire inquiries to ensure that they are
not hiring undocumented aliens. While Title
VII does allow prehire inquiries in some in-
stances, the likelihood is that employers will ask
some applicants, those of Hispanic origin, and
not others to show proof of citizenship. This
disparate treatment of certain groups may be a
violation of law.

15 Hearings Before the Subcommittee on the Departments of State, Justice,
and Commerce, the Judiciary, and Related Agencies of the House Committee
on Appropriations, 96th Cong., 2d Sess. (1980), p. 59.

18 This Commission has expressed its concern on previous occasions that
Hispanic and Asian American citizens might be subjected to employment
discrimination because employers identify them with undocumented work-
ers. U.S., Commission on Civil Rights, The Federal Civil Rights Enforce-
ment Effort—1974, vol. V11, To Preserve, Protect and Defend the Constitution
(June 1977), pp. 41-42.

17 Daniel Leach, testimony before the U.S. Commission on Civil Rights,
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Secondly, there’s a question of whether Ameri-
cans of Hispanic national origin would be hired
at all where employers are unsure the documen-
tation of citizenship presented is a forgery and
fear that they might be unknowingly violating
the law. Many employers might decide to take
no chances and refuse to hire applicants of
Hispanic origin. Again, this would constitute
national origin discrimination. The agency is
also of the opinion that this kind of discrimina-
tion would be hard to eradicate.??

Members of the business community, who would be
the ones penalized for infractions of the law, also
believe that discriminatory employment practices
would be an inevitable result of employer sanctions.
Typical of the concern of employers that discrimina-
tion would occur is the congressional testimony of
Bernard Z. Brown, president of the Coalition of
Apparel Industries in California:

Any statute which prohibits an employer from
hiring an undocumented alien, with the neces-
sary sanctions for violation, places a tremen-
dous burden upon the employer. An employer
who is concerned with compliance would of
necessity view every applicant who fits the
physical stereotype of an [undocumented work-
er] as a potential danger. Thus, in southern
California, brown skinned applicants or current
employees would be regarded with consider-
able suspicion. This can hardly be viewed as a
healthy situation. In an age that encourages
desegregation and acceptance among all races,
we are setting the stage for the most blatant
form of discrimination.1®

Smaller businesses would be likely to experience
greater enforcement difficulties under an employer
sanctions law, as many of those employers are ill-
equipped to screen employees for the verification of
immigration status. Representatives of the business
community in Los Angeles testified that the “aver-
age employer” is unable to verify whether immigra-
tion documents are bona fide® and that small
employers do not have the resources to determine
hearing, Washington, D.C., Nov. 14-15, 1978, pp. 40-41 (hereafter cited as
Washington Hearing Transcript).

18 Bernard Z. Brown, statement, in The Effects of Proposed Legislation
Prohibiting the Employment of Illegal Aliens on Small Business: Hearings
Before the Senate Select Committee on Small Business, 94th Cong., 2d sess.
(1976), p. 245.

1 Richard Lotts, attorney, Los Angeles Chamber of Commerce Task
Force Committee, testimony before the California Advisory Committee to

the U.S. Commission on Civil Rights, open meeting, Los Angeles, June 15-
17, p. 311 (hereafter cited as Los Angeles Open Meeting Transcript).
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legal immigration status “without really treading
into the discriminatory questioning.”?® Smaller em-
ployers, who already have difficulties in dealing
with the complexities of Federal equal employment
opportunity law, would most likely be the least
equipped to assume employment screening responsi-
bilities without causing increased employment dis-
crimination. According to EEOC Vice Chair Daniel
Leach:

the larger employers in the employment area
generally—and I speak as an EEOC Commis-
sioner operating under Title VII—larger em-
ployers are more sophisticated, have good
advice, good counsel; they can afford it as part
of their costs. The smaller employer is perhaps
where some of the problems in Title VII remain
most severe: those that lack sophistication,
don’t understand the law, choose not to deal
with the law. That’s a problem for EEOC as it
is. I'm sure it would be a problem and continue
to be a problem with any legislation that’s
proposed in this area.?*

The complexities of the immigration laws make it
highly unlikely that the question of legality of an
individual’s employment could be resolved merely
by having the employer examine that person’s
documentation.2? To avoid denying employment to
some who would be legally eligible to work,
employers would have to do more than just examine
documents; they would have to develop some
expertise in different facets of immigration law.2® As
the Association of Spanish Surnamed Americans,
among others, has pointed out, an employer sanc-
tions law:

wrongfully and unfairly requires the employer
to make determinations that can only properly
be made by the Immigration and Naturalization
Service. In effect, the employer is obliged to act
as an immigration officer in determining wheth-

= Frank St. Denis, director of Personnel Services, Hospital Council of
Southern California, testimony, Los Angeles Open Meeting Transcript, p.
312

21 Leach Testimony, Washington Hearing Transcript, p. 44.

2 Under an employer sanctions law, employers would need to develop
expertise in immigration law in order to verify the immigration status of a
job applicant. It would require them to do more than inspect an
immigration document to ascertain whether it is bona fide, although
testimony indicates that such inspection would also present problems for
the employer. Leslie J. Frank, attorney, testimony, Los Angeles Open
Meeting Transcript, pp. 237-38. For example, job applicants may be
documentable but not deportable in some cases—cases that may take the
Immigration and Naturalization Service several weeks to clarify. Russell
Parsons, consultant, Merchants and Manufacturers Association, testimony,
Los Angeles Open Meeting Transcript, pp. 225-26, Employers could be
expected to have similar difficulties in determining the employability of
such job applicants.

er an alien is authorized by the U.S. Attorney
General to accept employment.?

A former INS employee, with 32 years of service,
questioned whether employers could develop the
necessary expertise in immigration law to screen
employees in order to verify their immigration status
correctly.?

Although interpreting immigration law to deter-
mine whether an employee has lawful status is an
extremely difficult task, other employment screening
duties could be just as difficult. Even the mere
inspection of a bona fide immigration document can
create difficulties for an employer. Explaining this
problem, Leslie Frank, of the Los Angeles County
Bar Association’s Joint Committee on Aliens, testi-
fied:

Obviously, there will be a problem where
certain employers are just going to be afraid.
Today, there are aliens that have employment
authorizations stamped on a form I-94, which is
an entry-deportation record, and even upon
showing this form to an employer, they are
afraid, because they are under the impression
that they must see a green card. Many employ-
ers are surprised when they see it is blue;
therefore, thinking a blue-green card, which has
been the color since 1965, is a fraudulent
document of one type or another, so they panic,
and they are afraid and I think justifiably so.
Therefore, I think there are many people that
are going to be put in a position, if they look
differently, if they sound differently, if their
primary language is Spanish or Chinese or Thai
or whatever, chances of an employer hiring
them may be somewhat difficult, and I think
through that, that [there] could be many dis-
criminatory practices which on the part of the
employers are not at all intentional, and some-
what incumbent upon this type of legislation.2¢

2 One example would be the determination of whether a current or
prospective employee is a member of the Silva class. Such a case was
encountered by an employer during INS enforcement activities conducted
at the Edinburg Manufacturing Company plant in Edinburg, Texas. That
case is discussed later in the “Operation Cooperation™ section of this
chapter of the report.

24 Association of Spanish Surnamed Americans, “A Comprehensive Anal-
ysis of the Rodino Bill Before Congress” (May 1973), p. 6.

25 Leslie Wilkinson, testimony before the Texas Advisory Committee to
the U.S. Commission on Civil Rights, open meeting, San Antonio, Sept. 12-
14, 1978, vol. 5, pp. 68-69 (hereafter cited as Texas Open Meeting
Transcript).

28 L eslie J. Frank, testimony, Los Angeles Open Meeting Transcript, pp.
237-38.
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Some insight into the difficulties of interpreting
immigration law that would confront employers can
be obtained from the California experience in pre-
paring for enforcement of its State employer sanc-
tions law, enacted in 1971.%" Colleen M. Logan, area
administrator for the Division of Labor Standards
Enforcement of the California Department of Indus-
trial Relations, testified at the Los Angeles open
meeting that employers as well as the State enforce-
ment agency were unsure of the proper method of
verifying immigration status. As she put it, “I can’t
say that they did [understand what to screen for],
because I really didn’t understand it totally.”?® She
further testified that the response of some employers
was to screen employees on the basis of “the color of
their skin or their. . .speech accent.”?® It was her
considered opinion that the employer response to a
Federal employer sanctions law would not be any
different.?°

The lack of expertise or understanding of the
proper method to verify status might thus lead
employers who wished to avoid violating the law to
resort to discriminatory employment practices.

Recognizing the discrimination that might result
from employers making determinations of citizen-
ship and immigration status, President Carter, in
submitting his employer sanctions proposal to
Congress, stated: “to prevent any discriminatory
hiring, the federal civil rights agencies will be
charged with making much greater efforts to ensure
that existing anti-discrimination laws are fully en-
forced.”®* If employer sanctions legislation will
result in increased employment discrimination (that
is, in the violation of individual civil rights), any
remedy provided for the redress of violations does
not erase the primary offense. No after-the-fact
remedy is ever adequate to compensate for discrimi-
nation that prevents some American citizens or legal
resident aliens from the full enjoyment of and
participation in our democratic society.

27 Cal. Labor Code §2805 (West Supp. 1979). See n. 7 of this chapter for
the relevant text of that statute. The law has not been enforced because of a
permanent injunction against its enforcement entered in the still-unresolved
case of Dolores Canning v. Milias, No. C-16928 (L.A. Cty., Cal. Super. Ct.
filed Nov. 23, 1971). The U.S. Supreme Court held in DeCanas v. Bica, 425
U.S. 351 (1976), that enactment of the Immigration and Nationality Act by
Congress did not preclude the State from regulating the employment
relationship covered by the State statute in a manner that is consistent with
Federal law, but neither the Supreme Court nor the California Court of
Appeal reached the question of whether the statute violates the due process
or equal protections clauses of the Constitution.

2 Colleen M. Logan, testimony, Los Angeles Open Meeting Transcript, p.
289.
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Moreover, if an employer sanctions law is enact-
ed, it is highly doubtful for several reasons that more
than a small percentage of employment discrimina-
tion cases resulting from such a law would be
redressed. Persons who would be affected by the
proposed employer sanctions law, for the most part,
would be citizens and legal residents who are
racially and/or culturally identifiable with major
undocumented immigrant groups and are applying
for jobs which undocumented workers might typi-
cally seek. Members of those groups generally are
the least informed as to what their rights are and
how to seek redress for them. Second, substantial
burdens are imposed on the victim of discrimination
in pursuing administrative procedures, obtaining
legal representation, and proving that employment
discrimination occurred. Showing that an employer
denied employment to a bona fide job applicant
because he or she is racially and/or ethnically
identifiable with undocumented workers would of-
ten be a very difficult task, even if the applicant
persisted in the substantial investment of time and
effort necessary to reach adjudication of his or her
claim. Finally, Federal civil rights agencies may
have difficulties in responding to such employment
discrimination cases, for discrimination complaints
arising from the proposed employer sanctions law
would represent an additional workload on already
overburdened agencies.

Even if such cases were handled on a systemic
basis rather than an individual case basis, it might
not redress a significantly larger number of employ-
ment discrimination cases. For example, the EEOC
does have authority to institute a pattern or practice
lawsunit against an employer who uses a hiring
practice that systematically discriminates against
otherwise bona fide job applicants.?? Such suits have
the potential of helping many more people than
case-by-case resolution of individual complaints .
According to EEOC Vice Chair Leach, however,
this type of litigation, which normally takes *“2, 3

2 Tbid., p. 290.

3 Tbid., p. 291.

3t President’s Message to Congress on Undocumented Aliens, Weekly
Compilation of Presidential Documents, vol. 13, pp. 1170, 1172 (Aug. 4,
1977).

32 42 U.S.C. §2000e-6(e) (1976).



years, or even longer,”*® may not be directed at
those employers who would be most likely to have
difficulties with an employer sanctions law:

[TThe bill in the 95th Congress—authorizes so-
called “pattern and practice” suits against em-
ployers who violate its provisions. Such suits
would be difficult to bring, as the employers
who would be most affected by the bill are, by
and large, small employers.3

Our cases—under our new, what we call “sys-
temic program,” the way it’s conceived is really
to achieve the most impact in any case in a
matter alleging a pattern or practice. “Impact,”
I suppose, in one sense means “bigness.” So in
effect, while hopefully targeting on a worst-first
basis, that formula will also include targeting on
the basis of where the end product is going to
achieve the greatest results. And that really
does mean, I suppose, looking at companies that
are not classified as small businesses.?®

National Identity Cards

It has been suggested by some proponents of
employer sanctions legislation that the possibility of
such a law leading to employment discrimination
could be cured by the development and implementa-
tion of a compulsory national identification card. A
national identity card, they believe, would enable
employers to identify with greater certainty persons
who are not authorized to accept employment and
thus reduce the potential employment discrimination
which would result from an employer sanctions law.
Some advocates of a compulsory identification
system support the alternative of a compulsory
national work permit system. The work permit
would be required only for job holders and job
seekers and would therefore be less costly than a
system covering all citizens and resident aliens. Both
proposed solutions, however, involve a compulsory
identification document and a centralized data bank.
Thus, the discussion on the merits of compulsory

3 Leach Testimony, Washington Hearing Transcript, p. 46. The EEOC

further noted:
Discrimination complaints by their very nature often involve complex
considerations (e.g., reviewing personnel tests of uncertain validity,
technical degree requirements, and many other areas outside of anti-
discrimination law) for which EEOC personnel now obtain the
necessary training and expert assistance. It is my opinion that the
immigration issue would be less complex than many issues that
regularly confront EEOC personnel.

Norton Letter.

3 Leach Testimony, Washington Hearing Transcript, p. 41.

= Ibid., p. 46.

38 The loss of civil liberties which might result from the development and

implementation of a compulsory national identity card or compulsory

national identity cards which follows is equally
applicable to compulsory work permit systems.
There is genuine concern about the efficacy of
national identity cards in solving this problem and
their cost in terms of the loss of basic civil liberties.?®
Those in favor of compulsory national identity
cards argue that they would be effective because the
technology exists for the creation of a tamperproof
card. They allege that innovations such as a card
which shatters when its plastic casing is removed
would help prevent unlawful alterations of such
cards. Affixing a photograph and signature, or even
a fingerprint, to the card would further add to the
difficulty of unlawful alteration and reduce the use
of lost or stolen cards by persons other than the
lawful holder. By making these technical improve-
ments in the social security card or incorporating
these features into the proposed identity card,
greater assurance could be given to the card as proof
positive of identity. Thus, proponents of national
identity cards argue, employer concerns regarding
the difficulty of verifying documentation would be
answered.
However, the existence of technology to manufac-
ture a more secure identification card would be
unlikely to eliminate the black market in false
documentation which exists. If the technology for
improving the card is available to the government
agency administering the compulsory identity card
system, then it would likely be available to persons
engaged in the unlawful duplication of identity
documents. In fact, it could very well be argued that
the market for false documentation, whether forged,
lost, or stolen, would increase if a compulsory
national identity card system is instituted and the
possession of such a card is accepted as proof of the
right to live and work in the United States. And
thus, employers could still be plagued with difficul-
ties in the verification of those new documents.
national work permit system is of great concern to members of minority
groups. As the Mexican American Legal Defense Fund stated in a letter to
this Commission:
[W]e strongly oppose any national identity card for purposes of
employment or any other purposes. Such a card is in itself a violation
of our civil rights and civil liberties. In addition, any such card would
as a practical matter be used only on or against Hispanics, Asians, and
other national-origin and language minority persons. Whatever the
professed requirements of card-carrying, 99% of Anglos would never
be asked to produce it.

Morris Baller, attorney, Mexican American Legal Defense Fund, letter to

Louis Nunez, Staff Director, U.S. Commission on Civil Rights, Apr. 2,
1980.
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The Federal Advisory Committee on False Identi-
fication,* in rejecting in a November 1976 report the
proposal for a national identification document, said:

Ifsuch a system were implemented despite
these difficulties, it would be subject to defeat
by imposters or counterfeiters taking advantage
of careless inspection of documents or through
corruption of officials.?®

Moreover, attempts to make the identity card
secure would increase its social and economic costs.
As the Department of Health, Education, and
Welfare concluded in a study which evaluated the
use of the social security card as a standard universal
identifier (SUI), “the bureaucratic apparatus needed
to assign and administer an SUI would represent
another imposition of government control on an
already heavily burdened citizenry.”?® The necessity
of preparing such a card for every lawful resident of
the United States (or even of every lawful resident in
the labor force), and of updating the photograph
frequently enough for it to be a reliable means of
identification, would make the system an expensive
and burdensome one. And while affixing a finger-
print to such a card would enhance the reliability of
the identity card to a greater degree, it would only
be truly effective if the machinery and personnel
necessary for verifying fingerprints were maintained
by the employer and/or the central data bank of the
government agency responsible for administering
the compulsory national identity card system. Of
course, that would increase even more significantly
the cost of the system. A recent study evaluating the
expense of establishing a work permit system esti-
mated that such a program, based conservatively on

37 The Federal Advisory Committee on False Identification was estab-
lished by the Attorney General of the United States in November of 1974.
That committee examined the criminal use of false identification and
published a report which contained its findings on the problem and its
proposed solution to effectively reduce the growing use of false identifica-
tion.

The membership of the Federal Advisory Committee on False Identifica-
tion included: Chairman David J. Muchow, Criminal Divison, Department
of Justice (DOJ); Co-Chairman Douglas H. Westbrook, Criminal Division,
DOJ; Secretary Emil L. Schroeder, Federal Bureau of Investigation;
bureau chiefs, office heads, and other staff of the Departments of Health,
Education, and Welfare (now Health and Human Services), State, Trea-
sury, Commerce, Agriculture, Defense, Transportation, and Justice, and
representatives of State and local governments, private corporations,
professional associations, and trade associations. U.S., Department of
Justice, Federal Advisory Committee on False Identification, The Criminal
Use of False Identification (November 1976), pp. xxxii-xlvii (hereafter cited
as The Criminal Use of False Identification).

3 Ibid,, p. 75.

3 U.S., Department of Health, Education, and Welfare (now Health and
Human Services), Secretary’s Advisory Committee on on Automated
Personal Data Systems, Records, Computers, and the Rights of Citizens (July
1973), p. 111 (hereafter cited as HEW Report). The members of the
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15 million applications in the first year and 10
million annual additions and deletions in the central
data bank files, would entail $28 million “in start-up
costs” and $175 million per year “for the first few
years.”’4°

While agreement is lacking on the efficacy of
compulsory national identity cards in curbing the
employment of undocumented workers and decreas-
ing unemployment among citizens and resident
aliens, the greatest controversy involves the invasion
of privacy and the resulting effect this invasion
could have on the erosion of other rights, such as the
rights to speech, assembly, and association. Propo-
nents of identity cards say that a de facto system
already exists and that the invasion of privacy and
other rights would be minimal.

Current usage of the social security card and the
driver’s license lends support to the argument that a
de facto system exists. Many businessess request the
inspection of either of those documents before
finalizing commercial credit transactions or pay-
ments made through personal checks. Other entities
often ask for those documents as well for proof of
identity. In fact, some States, though not all, use the
social security account number as the driver’s
license number. Thus, it is argued that the creation
of a national identity card or the conversion of the
social security card into such an identifier would be
merely the acceptance of current usage and the
modern-day demands of society.

It is further argued that the creation of a national
identity card or a social security card used as an
standard universal identifier would have many bene-
ficial aspects. Among those benefits would be the
facilitation of easier and more accurate recordkeep-
Secretary’s Advisory Committee on Automated Personal Data Systems
were: Willis H. Ware, Rand Corporation, chairman; Lyman E. Allen,
University of Michigan Law School; Juan A. Anglero, Commonwealth of
Puerto Rico Department of Social Services; Stanley J. Aronoff, Ohio State
Senator; William T. Bagley, California State Assemblyman; Philip M.
Burgess, Ohio State University; Gertrude M. Cox, statistical consnlitant; K.
Patricia Cross, Educational Testing Service; Gerald L. Davey, Medlab
Computer Services, Inc.,; J. Taylor DeWeese, Philadelphia; Guy H.
Dobbs, Xerox Computer Services; Robert R.J. Gallati, New York State
Identification and Intelligence System; Florence R. Gaynor, Martland
Hospital; John L. Gentile, Illinois Department of Finance; Frances
Grommers, M.D., Harvard School of Public Health; Jane L. Hardaway,
Tennessee Department of Personnel; James C. Impara, Florida Department
of Education; Patricia J. Lanphere, Oklahoma Department of Institutions,
Social and Rehabilitative Services; Arthur R. Miller, Harvard Law School;
Don M. Muchmore, California Federal Savings and Loan Association; Jane
V. Noreen, St. Paul, Minn.; Roy Siemiller, National Alliance of Bussiness-

men; Mrs. Harold Silver, Denver, Colo.; Sheila M. Smythe, Associated
Hospital Service of New York; Joseph Weizenbaum, Massachusetts
¢ David S. North, “Keeping Undocumented Workers Out of the Work-
force: Costs of Alternative Work Permit Systems” (May 1979).



ing, the reduction of the duplication of information,
and the elimination or reduction of multiple identifi-
cation numbers. It is argued that there would only
be a minimal invasion of privacy and the only
information divulged to employers would be the
individual card number and the possession of legal
residency in this country.*

However, the presentation of social security cards
or other documents to support credit or other
privileges is wholly voluntary and, therefore, is not a
reliable index of popular acceptance of a compulsory
registration and identification system. Opponents of
the use of the social security card as a national
identifier further point out that, although it appears
to have some de facto acceptance as a universal
personal identifier, that was not the purpose for its
development. Generally speaking, the social security
system was developed to provide retirement income
and other governmental assistance to ensure the
economic security and personal welfare of American
workers. The social security card was devised under
that program to establish an account in which
payroll tax contributions should be made and later to
evidence the eligibility of that employee for partici-
pation in social security benefit programs.

The concerns over expanded usage of the social
security card led the Congress to enact legislation
curbing that abuse.*2 During the Senate floor debates
on that provision of the Privacy Act of 1974,
Senator Charles H. Percy noted the problems that
have been created by the use of the social security
card beyond its intended purpose:

if you look at your own social security card, at
the bottom, it reads:

For social security and tax purposes—not for
identification.

The social security number was clearly not
intended by its creators to become the universal
identifier. But in the race to computerize every
known fact stored by the Government about its
citizens, the warning on our cards has been
ignored. It is not so much that the social
security number had to be used by the computer
programmers and data collectors. It was there
and it was convenient. Apparently no one gave
thought 15 or 20 years ago to the possibility that
massive computerization of personal data files

4 Proof of eligibility for a social security card currently consists of proof
of age, citizenship or alien status, and true identity. 20 C.F.R. §422.107
(1979).

on the basis of a single unprotected number
could someday pose a problem.

That lack of foresight was unfortunate—for
now hundreds of Government computer sys-
tems and thousands of private computer systems
use the social security number in the indexing
and identification of individuals. The possibility
is growing that anyone with access to the
proper computer terminal could type in a social
security number and thereby order the comput-
er to print out details concerning what cars we
own, and what our driving record is like, how
we spend our money and how we pay our bills,
how we did in school, what we tell our doctor
and what he tells us in return.®

Compulsory national identity cards, whether they
evolve from the extension of the use of the social
security card or the creation of a new document,
also present potentially grave problems, as alluded
to by Senator Percy, of the infringement of individu-
al civil liberties and the right to privacy. The
establishment of a compulsory nationwide system of
identification would mean the imposition of another
substantial government program of data collection
and information gathering on individual Americans.
The concerns over the already significant amount of
such data collection by the Federal Government
were perhaps most aptly expressed by Professor
Arthur Miller of the Harvard Law School:

Americans today are scrutinized, measured,
watched, counted, and interrogated by more
government agencies, law enforcement officials,
social scientists, and poll takers than at any
other time in our history. . . .The information
gathering and surveillance activities of the
Federal Government have expanded to such an
extent that they are becoming a threat to several
of every American’s basic rights, the rights of
privacy, speech, assembly, association, and peti-
tion of the Government. . . .

I think if one reads Orwell and Huxley careful-
ly, one realizes that “1984” is a state of mind. In
the past, dictatorships always have come with
hobnailed boots and tanks and machineguns, but
a dictatorship of dossiers, a dictatorship of data
banks can be just as repressive, just as chilling

42 Privacy Act of 1974, Pub. L. No. 93-579, 88 Stat. 1896, 1909 (codified at

5U.S.C. §552a note).
43 120 Cong. Rec. 36905 (1974) (remarks of Senator Percy).
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and just as debilitating on our constitutional
protections.

The problems posed by a universal identification
system are not limited, however, to the creation of
information files on individual Americans or the
types and amount of data collected by the Federal
Government. There are also problems with respect
to who has access to the data and their use of that
information. Although the institution of a compulso-
ry national identity card system raises some serious
questions as to the potential access of employers to
information which would be contained in an individ-
ual’s file, the more obvious and greater concern
would be the improper use of information collected
by the government agency. This would not be a new
problem for government data gathering. Congress
has recognized this as a serious problem in its
deliberations. And in enacting the Privacy Act of
1974, %5 Congress stated that such legislation was
necessary due to the

illegal, unwise, overbroad investigation and
record surveillance of law-abiding citizens pro-
duced in recent years from actions of some
over-zealous investigators, and the curiosity of
some government administrators, or the wrong-
ful disclosure and use, in some cases, of personal
files held by Federal agencies.*

The heightened concern of Americans over gov-
ernmental intrusions into the right to privacy of
individuals is reflected in decisions of the Supreme
Court of the United States over the last decade. The
Court has recognized that a right to privacy does
exist.#” Although “[t]he Constitution does not explic-
itly mention any right of privacy,” the Court has
stated that it flows from the zones of privacy created
by many constitutional guarantees.®® In an earlier
era, Justice Louis Brandeis referred to this right as
“the right to be let alone—the most comprehensive
of rights and the right most valued by civilized
men’**° and stated:

4 8. Rep. No. 93-1183, 93d Cong., 2d sess. 7 (1974).

4 5U.S.C. §552a( 1976).

4 S. Rep. No. 93-1183, 93d Cong., 2d sess. 1 (1974).

47 Carey v. Population Services Intl. 431 U.S. 678, 684 (1977); Roe v.

Wade, 410 U.S. 113, 152 (1973); Griswold v. Connecticut, 381 U.S. 479,

484-84 (1965).

48 Asthe Court stated in Roe v. Wade, 410 U.S. at 152:
The Constitution does not explicitly mention any right of privacy. Ina
line of decision, however, going back perhaps as far as Union Pacific
R. Co. v. Botsford, 141 U.S. 250, 251 (1891), the Court has recognized
that a right of personal privacy, or a guarantee of certain areas or
zones of privacy, does exist under the Constitution. In varying
contexts, the Courts or individual Justices have, indeed, found at least
the roots of that right in the First Amendment, Stanley v. Georgia, 394
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Experience should teach us to be most on our
guard to protect liberty when the Govern-
ment’s purposes are beneficent. Men born to
freedom are naturally alert to repel invasion of
their liberty by evil-minded rulers. The greatest
dangers to liberty lurk in insidious encroach-
ment by men of zeal, well-meaning but without
understanding.5®

The development and implementation of a com-
pulsory national identity card system would provide
law enforcement officers and other governmental
officials with a potentially “powerful weapon of
intimidation” which could result from “the mere
threat of official confiscation.”** The utility of a
standard universal identifier or a compulsory nation-
al identity card would be in its presentation upon
official request. Creating a compulsory national
identity card system or elevating the social security
card to the status of a national identifier would make
it all the more likely that a variety of governmental
officials (not involved in the administration of social
security programs or employment programs) would
demand inspection of that document and thus
provide the potential for violations of individual
rights.

These dangers have been noted in several studies.
In July 1977 the Privacy Protection Study Commis-
sion, established by the Congress, in a report to
President Carter, dealt with these fundamental issues
in depth. In a chapter on the social security number,
it reached this conclusion:

That the Federal Government not consider
taking any action that would foster the develop-
ment of a standard, universal label for individu-
als, or a central population register, until such
time as significant steps have been taken to
implement safeguards and policies regarding
permissible uses and disclosures of records
about individuals in the spirit of those recom-
mended by the [Privacy Protection Study]

U.S. 557, 564 (1969); in the Fourth and Fifth Amendments, Terry v.
Ohio, 392 U.S. 1,8-9 (1968), Katz v. United States, 389 U.S. 347, 350
(1967), Boyd v. United States, 116 U.S. 616 (1886), see Olmstead v.
United States, 277 U.S. 438, 478 (1928) (Brandeis, J. dissenting); in the
penumbras of the Bill of Rights, Griswold v. Connecticut, 381 U.S., at
484-485; in the Ninth Amendment, id., at 486 (Goldberg, J., concur-
ring); or in the concept of liberty guaranteed by the first section of the
Fourteenth Amendment, see Meyer v. Nebraska, 262 U.S. 390, 399
(1923).

4 Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J.,

dissenting).

s Id. at479.

5t HEW Report, p. 111,
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Commission and those safeguards and policies
have been demonstrated to be effective.5?

In support of this recommendation, the Privacy
Protection Study Commission included the follow-
ing comments:

[TThere is currently much debate about the need
to develop foolproof methods of identification
in order to deter fraudulent uses of standard
documents widely used for identification and
authentication purposes, such as drivers’ li-
censes and Social Security cards. The [Privacy
Protection Study] Commission recognizes that
such use of identification documents imposes a
heavy loss on industry, government, and society
as a whole, but also recognizes that the develop-
ment of improved identity documents is often
viewed as inconsistent with America’s tradition
of civil liberties. .

Because of this potential conflict, the [Privacy
Protection Study] Commission believes that any
consideration of a standard universal label and
of a record system approximating a central
population register, should be postponed until
society, through its legislatures, has made signif-
icant progress in establishing policies to regu-
late the use and disclosure of information about
individuals collected by both private organiza-
tions and government agencies, and until such
policies are shown to be effective.

* %k %

Therefore, Recommendation (4), above, means
that the Federal Government should act posi-
tively to halt the incremental drift toward
creation of a standard universal label and
central population register until laws and poli-
cies regarding the use of records about individu-
als are developed and shown to be effective.5?

It is significant that this recommendation is the
final recommendation in the Privacy Protection
Study Commission’s report and in effect gives
expression to a central concern of that Commission
which a reading of the entire report makes very
clear.

This central concern is reflected in the following
excerpts from its discussion of the Privacy Act:

52 Privacy Protection Study Commission, Personal Privacy in an Informa-
tion Society (1977), p. 617.

The members of the Privacy Protection Study Commission were: Chair-
man David F. Linowes, certified public accountant, N.Y.C., and Boeschen-
stein professor of political economy and public policy, University of
Illinois; Vice Chairman Willis H. Ware, Rand Corporation, Santa Monica,
Calif.; William O. Bailey, president of Aetna Life & Casunalty Company,

The Privacy Act grew out of nearly a decade of
congressional examination of information sys-
tems in the Executive branch, and it followed
closely on the heels of the record-keeping
abuses and invasions of personal privacy associ-
ated with the Watergate affair. It was passed
partially as a protection against premeditated
abuses of Federal agency records but, more
importantly, in recognition of the fact that even
normal uses of a record about an individual can
Have harmful consequences for him and that
this potential harm can be greatly magnified by
the use of emerging computer and telecommu-
nications technology. Despite these anteced-
ents, however, there is little in the Privacy Act
to prevent premeditated abuses of power
through the misuse of recorded information,
particularly where internal agency uses are
concerned. Although the individual’s position
in relation to an agency is much stronger as a
result of the Act, the safeguard provisions have
not been implemented in a way that adequately
deters abuse by agency personnel, especially in
view of the lack of internal agency compliance
monitoring or auditing.

Moreover, the problems perceived by the
Congress at the time of the Act’s passage have
turned out to be more complex than anticipated,
and by and large they are independent of the
problem of premeditated abuse. Actual or po-
tential information abuses are much more likely
to result from continuing growth in the govern-
ment’s appetite for information about individu-
als and in the use of that information for
growing numbers and types of purposes. The
real danger is the gradual erosion of individual
liberties through the automation, integration, and
interconnection of many small, separate record-
keeping systems, each of which alone may seem
innocuous, even benevolent, and wholly justifiable.
Dramatic developments in computer and com-
munications technology, which both facilitate
record-keeping functions previously performed
manually and provide the impetus and means to
devise new ones, can only exacerbate this
problem. [emphasis in original]5*
Hartford, Conn.; William B. Dickinson, retired managing editor, Philadel-
phia Evening Bulletin; Congressman Barry M. Goldwater, Jr., California;
Congressman Edward I. Koch, New York; and State Senator Robert J.
Tennessen, Esg., Grose, Von Holtum, Von Holtum, Sieben & Schmidt,
Minneapolis, Minn. Ibid., p. ix.

53 Jbid,, p. 618.
s¢ Ibid,, p. 533.

69


https://effective.53

As previously indicated, the Federal Advisory
Committee on False Identification has opposed the
development of a national identity card.’®* An HEW
study also opposed the use of the social security card
as a standard universal identifier.¢ In that HEW
study, the Secretary’s Advisory Committee on
Automated Personal Data Systems noted:

The national population register that an SUI
implies could serve as the skeleton for a national
dossier system to maintain information on every
citizen [and resident] from cradle to grave.*?

That study further stated that this type of informa-
tion gathering is at odds with American traditions:

A permanent SUI issued at birth could create an
incentive for institutions to pool or link their
records, thereby making it possible to bring a
lifetime of information to bear on any decision
about a given individual. American culture is
rich in the belief that an individual can pull up
stakes and make a fresh start, but a universally
identified [person] might become a prisoner of
his recorded past.5®

The great potential for infringement of privacy
rights and the impact this could have on the
infringement of other rights strongly suggests that
the national identity card proposal, if adopted, will
merely exchange one problem for a different and
more serious problem.

In introducing the bill which eventually became
the Privacy Act of 1974, former Senator Sam J.
Ervin, Jr., may have offered the most eloquent
statement of that concern over further governmental
intrusion into individual privacy:

there must be limits upon what the Government
can know about each of its citizens. Each time
we give up a bit of information about ourselves
to the Government, we give up some of our
freedom. For the more the Government or any
institution knows about us, the more power it
has over us. When the Government knows all
of our secrets, we stand naked before official
power. Stripped of our privacy, we lose our
rights and privileges. The Bill of Rights then
becomes just so many words.5®

35 The Criminal Use of False Identification, p. 76.
3¢ HEW Report, p. 112
57 Ibid., p. 111. Similar concerns were expressed by the Privacy Protection
Study Commission on p. 618 of its report.
58 HEW Report, pp. 111-12.
5 120 Cong. Rec. 12646 (1974) (remarks of Sen. Ervin).
6 In April 1980 the INS informed the Commission that:
The “Operation Cooperation” program has been suspended until July
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“Operation Cooperation”

Although there is growing public debate over the
employment of undocumented workers, the issue
remains unresolved, as all attempts at enacting a
Federal law to prohibit their employment have
failed. The uncertain status of such legislation
notwithstanding, the INS in some regions of the
country has instituted a program to dissuade em-
ployers from hiring undocumented workers. This
program, known in some areas as “Operation Coop-
eration” or the “Denver Project,” is not specifically
authorized by statute or regulation and may subject
persons to the same types of employment discrimina-
tion as might result from an employer sanctions law.

According to an internal memorandum of the INS
Western Region, “Operation Cooperation” is con-
ducted in the following manner.®® An INS investiga-
tor initially contacts the employer and

seeks his consent to conduct a survey. . . .If
the employer agrees to the proposed survey he
is then advised that the survey will be conduct-
ed in the near future but he is not apprised of
the exact date. . . .

If the owner of the business refuses to give
consent to conduct a survey, an attempt is then
made to apprehend several [undocumented]
alien employees and obtain the necessary proba-
ble cause to support the issuance of a search
warrant by a Federal Magistrate. . . .

Upon completion of the survey [whether con-
ducted with consent or with a search warrant]
the employer is then notified by mail as to the
names of the [undocumented] aliens who were
found in his employ. He is requested to employ
only persons who are in the United States
legally and is also advised that this Service will
assist him in determining if aliens who are
seeking employment have a legal right to be in
the United States.s?

The Western Region memorandum raises several
issues that challenge the propriety of such a program
in the absence of legislation prohibiting the employ-
ment of undocumented workers. First, because the
Immigration and Nationality Act does not provide

1, 1980, due to Service policy during the 1980 Census. It is anticipated
that the program will resume on July 1, 1980.
David Crosland, Acting Commissioner, Immigration and Naturalization
Service, letter to Louis Nunez, Staff Director, U.S. Commission on Civil
Rights, Apr. 28, 1980.
81 Philip H. Smith, Assistant District Director for Investigations, Los
Angeles INS District Office, memorandum to INS Western Regional
Commissioner, Mar. 14, 1977.
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for employer sanctions, employers are not required
to screen employees to determine their immigration
status. Although INS asks employers to screen
employees voluntarily, it does not give them any
guidelines under this program to ensure that screen-
ing techniques are not discriminatory. Secondly, the
employer’s consent may not be truly voluntary.s* If
an employer refuses to consent, the memorandum
suggests that such refusal will be grounds to stake
out that business and to attempt to apprehend
employees who may be undocumented.®® Examina-
tion of these employees would be expected to
provide the necessary information to obtain a war-
rant to search the establishment.

The continuation of “Operation Cooperation”
could result in employment discrimination.®* For
example, certain preemployment inquiries attempt-
ing to verify the immigration status of prospective
employees, particularly if they are directed only to
selected ethnic or racial groups, may well violate
Title VII or State fair employment practice laws.®s
No attempt has been made by INS officials to ensure
that “Operation Cooperation” protects job appli-
cants from discrimination based on such unlawful
employment practices. At the Los Angeles meeting,
Joseph Sureck, then Los Angeles INS District
Director, said, “We want. . .[employers]. . .to go
to FEPC [Fair Employment Practices Commission]
to determine the proper questions to ask.”¢¢ He also
said that he was unsure what constituted permissible
preemployment inquiry, testifying: “. . .I am not
2 On the issue of consent, the INS asserted:

As to the statement that an employer’s consent may not be truly
voluntary, in many cases INS is in possession of evidence establishing
probable cause to support the issuance of a search warrant at the time
voluntary cooperation of the company is solicited, thereby obviating
the necessity for such consent.
Leonel Castillo, Commissioner, Immigration and Naturalization Service,
letter to Louis Nunez, Staff Director, U.S. Commission on Civil Rights,
Sept. 28, 1979 (hereafter cited as Castillo Letter).
The Commission does not agree that the possession of evidence allegedly
establishing probable cause is sufficient tc obviate the necessity for consent
unless, as prescribed by the fourth amendment, a neutral and detached
magistrate has had an opportunity to weigh that evidence to determine
whether probable cause exists and whether a search warrant should be
issued. Probable cause is a determination that should be made by an
impartial judicial officer, not by an INS law enforcement officer. (For a
more detailed discussion of INS area control operations and the fourth
amendment, see chapter 6 of this report.)
83 In commenting on this section of the report, the INS stated:
It follows, logically, that if a company does not participate in
“Operation Cooperation,” where appropriate arrangements are made
to determine whether undocumented aliens are employed by the
company, that routine area control operations may be used to make
that determination pursuant to the Service’s authority granted by
section 287 of the Immigration and Nationality Act, 8 U.S.C. 1357.
Castillo Letter.
The Commission in no way suggests that INS officers do not have

authority, without warrant, “to interrogate any alien or person believed to
be an alien as to his right to be or to remain in the United States,” 8 U.S.C.

really certain about this; because it is a little
confusing to me. . .I cannot speak with absolute
certainty.”s” These statements emphasize the ab-
sence of INS verification guidelines to safeguard the
employment rights of individuals and point out the
potential employment discrimination that could re-
sult from continued use of “Operation Cooperation”
as an enforcement technique.

The voluntary nature of employer cooperation
with INS is called into question by the testimony of
George Lundquist, manager of the Edinburg Manu-
facturing Company plant in Pharr, Texas. He testi-
fied®® that he had initially consented to participate in
the “Denver Project,” as “Operation Cooperation”
is known in that area, but that subsequent withdraw-
al from the program resulted in an INS raid on the
plant.

Before participation in the “Denver Project,” Mr.
Lundquist said, relations between the company and
INS had been friendly, and the company had
cooperated with INS in the investigation of several
employees. On those occasions the INS would call
the employee into a private office for interroga-
tion.® After those investigations, INS officers re-
turned and asked Mr. Lundquist to cooperate in the
questioning of all plant employees, the “Denver
Project.” Mr. Lundquist testified that he agreed to
cooperate because he did not want employees to be
late for work or to be delayed in getting home after
the working day and because he thought the
questioning would not interrupt the smooth opera-
§1357(a)(1) (1976), or “to arrest any alien in the United States, if he has
reason to believe that the alien so arrested is in the United States in
violation of the immigration laws,” 8 U.S.C. §1357(a)(2)(1976). But the
Commission is of the view that such actions of the INS should be
conducted in accordance with the fourth amendment to the Constitution.
(See chapter 6 of this report for a detailed discussion on the application of
the fourth amendment to INS area control operations.)
¢ In conducting its immigration study, the Commission did investigate the
potential for employment discrimination under the proposed employer
sanctions legislation. Witnesses at the Commission hearing and regional
open meetings noted the potential discrimination that could result from
employer attempts to verify the immigration status of employees under
such a law. No investigation, however, was undertaken to substantiate
whether employment discrimination has actually occurred under *Opera-
tion Cooperation.” But because “Operation Cooperation” is similar to the
employer sanctions proposal (both involve a program for the verification of
the immigration status of employees) and because it does not contain
guidelines for the prevention of employment discrimination, the Commis-
sion believes that it offers the same potential for employment discrimination
that an employer sanctions law would.

8 Leach Testimony, Washington Hearing Transcript, p. 40; Wilson
Testimony, Los Angeles Open Meeting Transcript, p. 275; Garcia Testimo-
ny, Los Angeles Open Meeting Transcript, pp. 273-74.

8 Joseph Sureck, testimony, Los Angeles Open Meeting Transcript, p.
512

o Ibid,, p. 513.

% George Lundquist, testimony, Texas Open Meeting Transcript, vol. 3,

pp. 6-33.
s 1bid,, p. 7.
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tion of the plant. He stated that the INS officers
agreed to verify the employees “a little bit at a
time.”7 Sixty employees were randomly selected for
the first screening.

Mr. Lundquist said that the first attempt to verify

, the lawful status of employees, however, was:

really disruptive. . . .There. . .[were] fantastic
anxiety levels. Where things were normally
running smoothly at 10 minutes after 7,~there
was no flow. There was lots of discussing, lots
of talking, lots of—just nervousness. It took
about 20 minutes, 30 minutes for them to check
these 60 people.™

Because the four INS officers did not “get to check
people as they were coming through the time-
clocks,” they “went up and down this line checking
documentation” after the factory began operation.™

During this survey, INS agents brought one
employee to the plant office and asked that she be
fired.”™ The employee, who had been with the
company for “several years” and “had [a] vested

. interest in our profitsharing, vacation, holiday pay,

etc.,”7* was lawfully entitled to work and remain in
the United States under a Federal court order
entered in a class action, Silva v. Levi. " She had in
her possession a letter from her attorney stating that
she was a member of the protected class in Silva v.
Levi. Mr. Lundquist said that the INS officers
insisted upon her termination “although it was not
illegal for me to employ her and they could not
deport her if I was to cooperate and terminate
her.”?¢ At this point he refused to fire the employee
and withdrew the participation of the plant in the
verification program after his Dallas office informed
him that “[w]e don’t have the right to give away

» Ibid., p. 8.

7 Ibid,, p. 9.

7 Ibid., pp. 8-9.

73 In a letter to the Commission, the INS disputed the testimony of plant

manager George Lundquist that requests for the termination of an

individual’s employment are made under “Operation Cooperation.” It

stated:
“Operation Cooperation” does not contemplate, and INS does not
request, the discharge of anyone employed at a place where an area
control operation is carried out. If the alien is deportable, he or she is
simply removed to the local INS office or given a specific date to
report to such office. No steps are taken to sever the employment of a
person other than the removal of the deportable alien.

Castillo Letter.

¢ Lundquist Testimony, Texas Open Meeting Transcript, vol. 3, p. 9.

7 Silva v. Levi claimants, Western Hemisphere nationals residing in this

country before May. 11, 1977, and registered for an immigration visa with

an American consul prior to Jan. 1, 1977, are lawfully entitled, under a

judicial order, to remain in the United States pending the issuance of

available recaptured visa numbers that would allow them to adjust their

jmmigration status. The Silva v. Levi case was a class action challenging
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people’s rights.””” As a result, Mr. Lundquist al-
leged, the INS officers responded that they would
“have to do it the hard way.”?®

Soon after this confrontation, the INS obtained a
search warrant (as the Western Region memoran-
dum indicated would be done under “Operation
Cooperation” where consent was refused) and con-
ducted a “factory survey”?® of the plant, arresting 14
of the 938 employees, all of whom were later
released from detention at the INS office. None of
the 14 employees, although aliens, was deportable.®

The voluntary nature of the cooperation was also
called into question at the Los Angeles open meeting
on immigration. Antonio Rodriguez, of the Immi-
gration and Labor Action Center of Los Angeles
and the Los Angeles Center for Law and Justice,
testified:

With respect to the alleged cooperation by most
employers, I think that we should on the other
hand explain what happens if there is no
cooperation and how employers are placed
under the gun. If when INS shows up at a
factory, demands entry—if the employer refuses
to allow them in, agents block all exits while
other agents go back and obtain a warrant.

What that means is that, since all exits are
blocked, no worker, no one from inside the
factory, can go out of that factory, unless at the
risk of having his fourth amendment rights
violated and at the risk of being arrested; that is,
in order to leave the factory, one is going to
have to answer questions regarding citizenship,
regarding manner of entry, etc. . . .

No one can leave. We have seen cases where as
much as 3 to 4 hours were taken in order to get

the policy of charging Cuban refugees who had received adjustment of
status under the Cuban Adjustment Act to the annual Western Hemisphere
immigration quota. The court held that the policy was contrary to law and
denied other Western Hemisphere nationals the opportunity to be consid-
ered for the 144,999 visa numbers granted to Cuban refugees and charged
to the Western Hemisphere quota. As a result, the court ordered that those
144,999 visa numbers be recaptured and made available to Western
Hemisphere nationals residing in the United States so that they could adjust
their status. Until those visa numbers are exhausted, Western Hemisphere
nationals within the protected class residing in this country are not subject
to deportation and have authorization to seek employment. Silva v. Levi,
No. 76 C 4268 (N.D. Ill. Apr. 1, 1978), entered final order sub nom. Silva v.
Bell, No. 76 C 4268 (N.D. Ill. Oct. 10, 1978).

76 Lundquist Testimony, Texas Open Meeting Transcript, vol. 3, p. 10.

7 Ibid.

™ Ibid., pp. 14-15.

7 Factory surveys are one type of area control operation conducted by
INS officers. The legality of such enforcement techniques is discussed in
chapter 6 of this report.

s T undquist Testimony, Texas Open Meeting Transcript, vol. 3, pp. 11,
20-21.
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a warrant, and during that time, no one from the
factory was able to leave.®!

The final step in “Operation Cooperation” proce-
dures, as disclosed in the INS memorandum, is the
notification of employers by mail “as to the names of
the [undocumented] aliens who were found in his
employ.”®2 These letters potentially could be used to
establish the necessary “pattern or practice” for
prosecuting employers for violations of an employer
sanctions law that might later be enacted by
Congress. As stated in the memorandum:

The purpose of notifying employers of the
identity of these [undocumented] aliens is that in
the event of the enactment of a law imposing
sanctions against employers of [undocumented]
aliens, this office will have evidence of such
employment practices on the part of a large
number of employers in this area.s3

This point was reiterated by the INS Western
Regional Counsel, who testified at the Los Angeles
open meeting that: “If sanctions such as these letters
[Operation Cooperation] were ever enacted into
law, then this would be the first bite that the
employer would get without getting the possibility
of any proceedings against him.”84

Summary

The foregoing discussion points up the fact that
the flow of illegal migrants has resulted in proposals
being advanced that are designed to reduce the flow
but that, in the judgment of the Commission, raise
serious questions about the undermining of civil
liberties. The Commission does not believe that,
serious as the adverse impact of the undocumented
workers may be on the employment opportunities of
some citizens and legal aliens, the Nation is warrant-
ed in traveling a path which could result in depriv-
ing all citizens of civil liberties. The Commission
does not believe that the ends that would be
achieved justify the proposed means.

This does not mean that the Commission believes
that the Nation should settle for the status quo. As
indicated earlier, the Commission believes that
action can and should be taken on both domestic and
foreign policy fronts designed to reduce the number
of undocumented workers who are in jobs that
mtestimony, Los Angeles Open Meeting Transcript,
pp. 343-44.

2 Philip H. Smith, Assistant District Director for Investigations, Los

Angeles INS District Office, memorandum to INS Western Regional
Commissioner, Mar. 14, 1977, p. 2.

would otherwise be occupied by citizens or legal
resident aliens.

Findings and Recommendations
Summary Finding: Although the exact nature and
degree of the impact of undocumented workers on
the American economy is unknown, most immigra-
tion experts agree that it is an issue of serious
national concern and that there is an adverse impact
on domestic unemployment for some of our citizens
and legal residents. They are, however, divided on
the manner in which to address the issue. Sharp
divisions occur over the need for and/or efficacy of
employer sanctions legislation as a unilateral solu-
tion to the undocumented worker issue. There is
greater agreement on the negotiation of bilateral
agreements between the United States and the major
source countries to reduce the number of undocu-
mented workers entering this country and to address
and help remedy some of the economic conditions
and factors that encourage the migration of citizens
from the source countries to the United States in
search of employment opportunities as a more
equitable and effective solution.

Finding 5.1: The extent to which undocumented
workers displace citizens and resident aliens from
jobs will be increased if some employers are free to
exploit them, for example, by paying them less than
the minimum wage, because undocumented workers
are afraid to assert their rights.

Recommendation 5.1: The Department of Labor
should vigorously enforce the Fair Labor Standards
Act and other labor laws to ensure that neither
citizens nor aliens are required to work under unfair
working conditions and to minimize job displace-
ment.

Finding 5.2: The number of undocumented workers
can be reduced by more effective immigration law
enforcement, through the hiring of additional per-
sonnel and through the use of more modern law
enforcement technology, such as computerized ar-
rival-departure records. The Commission believes
that such an improved law enforcement effort can be
accomplished without the dilution of individual civil
rights.

Recommendation 5.2: The Congress should appropri-
ate additional funds to the Department of Justice in
5 Tbid.

8 Bernard Karmiol, testimony, Los Angeles Open Meeting Transcript, p.
567.
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order that the Immigration and Naturalization Ser-
vice can more effectively enforce the immigration
laws by expanding its work force and having
available more modern law enforcement technolo-
gy.

Finding 5.3: There are precedents for the develop-
ment of working agreements to deal with the
population flow between the United States and the
major source countries for undocumented workers.
It is recognized that the negotiation of such agree-
ments must be linked with other outstanding issues
between the United States and the source countries,
the resolution of which would be to the advantage
of all parties. Also, programs of economic coopera-
tion and development can be worked out in such a
way that they further develop the resources required
to reduce the need for citizens in source countries to
seek work in the United States.

Recommendation 5.3: The President should seek
bilateral or multilateral agreements or compacts
with the major source countries for undocumented
workers in order to reduce and regulate the popula-
tion flow between those countries and the United
States.

Finding 5.4: An employer sanctions law would be an
unjustifiable imposition of law enforcement duties
upon private persons and corporations, with undesir-
able consequences not only for the employer but for
the due process rights of job applicants. Moreover,
increased employment discrimination against United
States citizens and legal residents who are racially
and culturally identifiable with major immigrant
groups could be the unintended result of an employ-
er sanctions law.

If sanctions against the employment of undocu-
mented workers are enacted, unintentional employ-
ment discrimination against current or prospective
employees by employers, even when they act in
good faith, may not be preventable. Bona fide job
applicants who are “foreign looking” or “foreign
speaking” may be denied employment because em-
ployers are unable to make determinations of lawful
immigration status. The inability to screen employ-
ees properly may result from inadequate employer
resources for verification of status, insufficient veri-
fication guidelines, or the inability or unwillingness

t Commissioners Stephen Horn and Frankie M. Freeman have dissented
from this recommendation. For their comments, see “Additional Staternent
by Vice Chairman Stephen Horn™ and “Separate Statement of Commis-
sioner Frankie M. Freeman.”

74

of employers to interpret or evaluate an individual’s
immigration status.

Increased enforcement efforts by Federal civil
rights agencies have been proposed as a remedy for
potential employment discrimination resulting from
an employer sanctions law. However, the time,
effort, sophistication, and expense typically required
of a complainant to pursue an employment discrimi-
nation case to a successful conclusion are such that
very few cases of discrimination would be redressed.
Moreover, after-the-fact remedies are rarely ade-
quate to compensate American citizens and legal
residents for the discrimination that prevents them
from the full emjoyment of and participation in our
democratic society.

Recommendation 5.4:7 Congress should not enact an
employer sanctions law.

Finding 5.5: The development and implementation of
a compulsory national identity card system or a
compulsory national work permit system has been
proposed as a tool to deal with some of the problems
involved in implementing an employer sanctions
law.

Studies by government commissions raise serious
doubts relative to the possibility of developing a
secure, tamperproof national identity card or work
permit which would eliminate the market for false
documentation, whether forged, lost, or stolen.

An even more fundamental objection, however, is

that the availability of such a national identity card
would provide a tool that could be used to violate
the right to privacy of the individual.
Recommendation 5.5:f Congress should nof enact
legislation for the development and implementation
of a compulsory national identity card or work
permit system.
Finding 5.6: INS currently conducts a program to
verify the immigration status of employees which
does not have adequate guidelines to protect current
or prospective employees from employment dis-
crimination.

Despite the unresolved national debate over em-
ployer sanctions, the INS has instituted a program,
known in some areas as “Operation Cooperation” or
the “Denver Project,” to dissuade employers from
hiring undocumented workers. Participation in this
program is not always voluntary. Failure to cooper-
} Commissioners Stephen Horn and Frankie M. Freeman have dissented
from this recommendation. For their comments, “Additional Statement by

Vice Chairman Stephen Horn” and “Separate Statement of Commissioner
Frankie M. Freeman.”



ate in this program can subject a business establish-
ment to a disruptive INS raid or area control
operation, which in turn may subject employees to
violations of their constitutional rights (for example,
see chapter 6 of this report for a discussion of fourth
amendment problems in INS area control opera-
tions).

More important, “Operation Cooperation” con-
tains no safeguards to protect employees from unfair

* Commissioners Stephen Horn and Frankie M. Freeman have dissented
from this recommendation. For their comments, see “Additional Statement

employment practices which have been or will be
adopted by employers under the program. This
leaves the program open to the same types of
employment discrimination that might result from
an employer sanctions law.

Recommendation 5.6:* INS should terminate use of
programs such as “Operation Cooperation.”

by Vice Chairman Stephen Horn™ and “Separate Statement of Commis-
sioner Frankie M. Freeman.”
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Chapter 6

Apprehensions by the Immigration and

Naturalization Service

We are confronted here with the all-too-familiar necessity of reconciling a legitimate
need of government with constitutionally protected rights. There can be no question as to
the seriousness and legitimacy of the law enforcement problem with respect to enforcing
along thousands of miles of open border valid immigration and related laws. Nor can
there be any question as to the necessity, in our free society, of safeguarding persons
against searches and seizures proscribed by the Fourth Amendment. 1

On a Thursday evening in March 1978 in Wash-
ington, D.C., at Blackie’s House of Beef, a busy
downtown restaurant, “[a] few minutes after 6
o’clock, five cars stop at the curb on 22nd Street in
front of Blackie’s. Out step a dozen agents of the
Immigration and Naturalization Service (INS), a
division of the Justice Department. Two agents run
into the alley and take up positions blocking the
service entrance. Another hurries to cover a side
exit.

“The main party of agents walks through the front
entrance, politely pushing through the line of wait-
ing customers. The maitre d’ steps forward. “Reser-
vations, gentlemen?” he asks. The Ilead
agent. . .flashes a piece of paper. Immigration ser-
vice, we have a warrant, we’re coming in. He nods
at the other agents, and they go toward the kitchen
area. The maitre d’ looks as if he wants to protest,
then thinks better of it and stands aside. . . .For
some two hours the agents range throughout the
restaurant, demanding identification papers from

1 Almeida-Sanchez v, United States, 413 U.S. 266 (1973).

2 Washingtonian, September 1978, p. 169.

3 Blackie’s House of Beef, Inc. v. Castillo, 467 F. Supp. 170 (D.D.C. 1978).
The court held that the INS conducted an unlawful and unreasonable
search which violated the fourth amendment to the Constitution and which
was not authorized by the Immigration and Nationality Act.

< Another example of INS apprehension activities occurred in a clothing
factory in Texas, where INS agents were refused permission to question
employees by the plant manager because a previous interrogation of

anyone who looks Hispanic or African. . . .Work in
the kitchen comes to a standstill, and patrons’
grumbling in the dining room becomes a muted
roar. . .

“Finally, the agents pick out fifteen persons, put
them in unmarked cars, and take them down to
immigration headquarters for further question-
ing. . . .”2

A few months later, a United States district court
judge rules the actions of the INS to be unlawful.?

Apprehension activity such as this,* termed “area
control operations,” along with some other varia-
tions, inspires some of the most serious complaints
against the Immigration and Naturalization Service.
These complaints are not without a substantial basis
in fact, since many of the area control operations are
conducted based on anonymous and vague tips that
“illegals™ are present in a given area. The INS does
not have, as a rule, sufficiently detailed or reliable
information to obtain arrest warrants for any specific
individuals in these situations. To the contrary, INS
employees proved too disruptive. INS agents returned days later with a
search warrant, sealed off the exits of the plant with armed Border Patrol
agents, and interrogated employees at random, even subjecting one
employee to a strip search during the raid, or “factory survey,” as INS
terms it. George Lundquist, plant manager, Edinburg Manufacturing
Company, testimony before the Texas Advisory Committee to the U.S.

Commission on Civil Rights, open meeting, San Antonio, Sept. 12-14,
1978, vol. 3, pp. 7-33 (hereafter cited as Texas Open Meeting Transcript).
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apparently prefers an open-ended search because, in
addition to the arrest of any individuals about whom
specific information is available, INS can use an
arrest proceeding against a single individual as an
opportunity to interrogate large numbers of people
in an attempt to ferret out others who may be
undocumented.

Although such techniques undeniably provide.the
Service with an opportunity to question large
numbers of people and may, in fact, increase the
number of aliens apprehended by INS,* they can also
intrude on the privacy of many United States
citizens and permanent residents who are often
detained and interrogated during the course of these
INS operations.

The scope of INS authority to question persons
about their immigration status is spelled out by the
Immigration and Nationality Act. Because the gen-
eral authority given to INS to interrogate individu-
als forms the legal basis for its other enforcement
procedures, including the large-scale interrogations
of many persons at places of employment or other
public places, it is necessary to explore the breadth
of that authority.

Authority

Section 287 of the Immigration and Nationality
Act gives agents broad powers to stop and interro-
gate persons regarding their alienage. Without hav-
ing to obtain a warrant, INS officers may “interro-
gate any alien or person believed to be an alien as to
his right to be or to remain in the United States.”®

In the border areas, INS agents are given even
broader powers’ to search for aliens. However,
away from the border the language of this section of
the Immigration Act has served as the basis for
many INS enforcement activities. This language,
while itself imposing no conditions on INS agents
exercising their authority to stop and question, must

s Factory raids and other area control operations, however, do not always

uncover deportable undocumented aliens. For example, during a raid of the

Edinburg Manufacturing Company in Texas in May 1977, INS agents

interrogated a large number of the plant’s 938 employees and arrested 14

(less than 2 percent of the total number detained), none of whom was

ultimately deported. Ibid.

¢ Immigration and Nationality Act of 1952, 8 U.S.C. §1357(a)(1) (1976).

7 8 U.S.C. §1357(a)(3) (1976) grants INS agents authority:
[W]ithin a reasonable distance from any external boundary of the
United States, to board and search for aliens any vessel within the
territorial waters of the United States and any railway car, aircraft,
conveyance, or vehicle, and within a distance of twenty-five miles
from any such external boundary to have access to private lands, but
not dwellings, for the purpose of patrolling the border to prevent the
illegal entry of aliens into the United States.

& Almeida-Sanchez v. U.S,, 413 U.S. 266 (1973).

® The fourth amendment of the U.S. Constitution provides:

80

be read in light of the Constitution, as must all
legislation enacted by Congress. The limitations
imposed on law enforcement officers by the fourth
amendment, therefore, have been held to limit the
apparent scope of authority conferred on INS
officers by the Immigration and Nationality Act.?
The fourth amendment,® which guarantees the
right of the people to be free from “unreasonable
searches and seizures,” prescribes conditions under
which governmental intrusions are permissible. The
extent of any conflict between the fourth amend-
ment strictures and the enforcement practices of the
Immigration and Naturalization Service is currently
a topic of debate, requiring careful examination.
In a series of cases, the Supreme Court has
considered the interplay of section 287(a) of the
Immigration and Nationality Act and the fourth
amendment. From these cases, rulings have emerged
permitting wide latitude to INS in the interrogation
of persons at the border and at points considered the
“functional equivalent”® of the border. The Su-
preme Court has not permitted similar freedom to
the INS in “nonborder” situations, however, ruling
that vehicles could be stopped by a roving patrol for
the purpose of interrogating the occupants only
where an officer has a reasonable suspicion based on
“specific articulable facts” and reasonable inferences
drawn from those facts that the vehicle contains
persons who are unlawfully present in the United
States.n
The cases considered by the Supreme Court
involved stopping vehicles. The Supreme Court has
not yet decided the question of whether an INS
agent similarly needs a “reasonable suspicion” of
unlawful presence in this country before having the
right to stop and interrogate persons on the streets,
in places of employment, in transportation facilities
(i.e., railroad stations, bus terminals, etc.), and in
The right of the people to be secure in their persons, houses, papers,
and effects, agains