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Introduction 

The U.S. Commissiqn on Civil Rights sponsored a consultation on 
"Civil Rights Issues of Handicapped Americans: Public Policy 
Implications" on May 13-14, 1980, in Washington, D.C. The Commis
sion sponsored this ~onsultation pursuant to its factfinding and 
clearinghouse jurisdiction. The Civil Rights Act of 1957, as amended, 
established the Commi~sion and empowered it, among other responsi
bilities, to study, collect and disseminate information concerning legal 
developments constittiting a denial of equal protection of the laws 
under the Constitution Ibecause of race, color, religion, national origin, 
sex, age, and handicap. Handicap, as well as age, were added to the 

I 

Commission's jurisdiction when Congress extended its life in 1978. 
The purpose of this! consultation was to enable the Commission to 

identify and examine civil rights issues relating to disabled persons in 
our society and to a~dress potential solutions. It was designed to 
provide an opportunity for the Commissioners and staff to hear from, 
and to enter into d{alogue with, selected authorities, advocates, 
consumers, and practitioners who are acknowledged experts regarding 
the civil rights issues of this group, as well as from appropriate Federal 
and State agencies. ltslfurther purpose was to inform the Commission
ers and staff of those parriers to employment opportunities that tend to 
deny disabled persons equal protection and opportunities under the 
laws. While this consAftation was focused primarily on employment, 
the Commission recoghizes that disabled persons cannot achieve equal 
employment opportu¾ties and independent living whe~ they are 
effectively denied equal access to places of residence, public accom
modation, facilities, antl transportation. 

The consultation c6nsisted of four sessions in which an overview 
paper and six issue-017-ented papers were presented and discussed. It 
involved a total of 30lparticipants, who represented a broad range of 
subject expertise, knowledge, and experiences in employment and 
service delivery progtams for disabled persons. The particpants also 
represented the divdrgent views of professional, consumer, and 
adovcacy groups, as lwell as the experiences of Federal and State 
governments in prote~ting the rights of disabled persons. 

In preparation for i the consultation, more than 12 professional, 
consumer, and advoc~cy organizations of or for disabled persons, and 
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10 Federal departments and agencies were contacted, and selected 
representatives and staff were interviewed to determine a priority of 
handicap issues to be considered in focusing the consultation. Addi
tionally, more than 30 State human relations commissions were 
contacted for information to be reviewed for the selection of State 
panelists. As a result of these background activities, the consultation 
was focused on the application of section 504 of the Rehabilitiation 
Act of 1973, as amended, to employment and related service issues, 
identified as of high priority by the participants and advocacy groups. 

Papers presented and discussions held during the consultation, 
showed a wide gap between Federal policy and practice. Although 
public policy articulated in Federal laws has favored social integration, 
entitling disabled Americans to full participation in the mainstream of 
society, many physical barriers limit their ability to live independent 
lives. What follows is a brief summary of the major issues identified 
and discussed during the consultation. 

The Congress of the United States, recognizing the need to prohibit 
discrimination against handicapped citizens and to provide assistance 
to them, enacted the Rehabilitation Act of 1973 (Public Law 93-112), 
hereinafter referred to as the act. The act contains antidiscrimination 
provisions, as well as those providing assistance for handicapped 
persons. 

Title V of the act, as amended, established Federal policy with 
respect to discrimination against disabled persons. The act mandated 
Federal involvement in providing equal protection and equal opportu
nity under the laws for disabled persons in all federally assisted 
programs. It also prohibited employment discrimination against 
disabled persons by Federal departments and agencies and by 
recipients of Federal contracts and grants. Additionally, Federal 
departments and agencies and recipients of Federal contracts and 
grants are required to engage in affirmative action to hire and promote 
disabled persons in the mainstream of employment opportunities. The 
act established, among other things, an Architectural and Transporta
tion Barriers Compliance Board (A&TBCB) to enforce the Architec
tural Barriers Act of 1968, which requires Federal buildings and 
facilities to be accessible to disabled persons. 

It was noted during the consultation that the protections for disabled 
persons provided by Title V of the Rehabilitation Act of 1973, as 
amended, are identical with or similar to the protections provided by 
the antidiscrimination provisions of Title VI of the Civil Rights Act of 
1964, and Title IX of the Education Act Amendments of 1972, with 
respect to racial and ethnic minorities and women. Thus, Title V of the 
Rehabilitation Act of 1973, as amended, constitutes the establishment 
of basic Federal policy with respect to civil rights for disabled 
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Americans, disabled Vietnam-era veterans, disabled veterans of other 
wars, and older persdns. The Rehabilitation Act defines the term 

I 

"handicapped ( disabled) persons" under three general categories: 
I. a person whos~ physical and mental condition substantially 
limits one or more major life activities; 
2. a person with a tjistory of such a condition; or 
3. a person perceived as having such a condition. 
The first category ib.cludes the traditionally accepted definition of 

disability such as blindness, deafness, paralysis, and amputation. The 
1second category extends the coverage of the Act to include persons
I 

whose history of conditions, ranging from drug abuse to heart disease, 
makes them legally hab.dicapped or disabled and, therefore, protected. 
The third category ftirther extends coverage to persons with facial 
disfigurements, abnortilal spinal x-rays, or other conditions that in no 
way affect them physibally or mentally, but which could be used as a 
basis for discriminati6n. Nevertheless, the definition of the term 
"handicapped ( disabled) persons" in the Rehabilitation Act and in the 
HEW implementing r~gulations has been and still is one of the more 
controvc;rsial aspects qf recent Federal policy with respect to disabled 
Americans. j 

Discussions at the consultation revealed that although section 504 
was enacted in 1973, it!was not until 1977, 4 years later, that HEW, the 
designated lead agency, issued the first set of regulations governing its 
implementation. Subse:quently, the department issued guidelines for 29 
other Federal agencies to follow in drafting similar regulations. The 
Rehabilitation Compr~hensive Services and Developmental Disabili-

1 

ties Amendments of 1978 extended the coverage of section 504 to 
Federal agencies as \\iell as to their grant recipients. However, as of 
June 20, 1980, only 11fof the 30 agencies that must promulgate section 
504 regulations had published their final rules. Thus, 7 years after 

I 

enactment of Title f, there had been virtually no coordinated 
compliance or affirmative action programs, and enforcement efforts 

I 

had been limited large~y to the handling of individual complaints. 
The major reason offered for the delay in implementing a coordinat

ed compliance prograin was the lack of reliable identification criteria 
or definition of disabled persons who would be subject to the 

I 

protections of Title V. This was said to be due mainly to a lack of 
adequate and reliable Idata on social and economic characteristics of 
the handicapped or disabled population as a basis for public policy 
decisions. [ 

Other common problem areas identified at the consultation relate to 
issues involving reasoAable accommodation in employment and related 
service areas such as jpublic facilities and transportation, and exemp
tions based on business necessity and undue harship resulting from the 

I 
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cost of retrofitting existing buildings and facilities. With respect to 
employment-related social services, the eligibility standards for income 
maintenance programs as they are presently administered to disabled 
persons are often perceived by them to be disincentives to employment 
opportunities. Finally, there is presently no Federal requirement that 
private employers not subject to section 504 of the Rehabilitation Act 
of 1973 hire disabled persons or make accessibility modifications. 

Franklin D. Roosevelt once said that "the secret to the revitalization 
of society is to restore in...every human being a sense of dignity." 
Such a feeling of self-worth can result only where individuals have full 
and equal access to all aspects of society. One of the more important 
means for instilling and preserving a sense of dignity, especially for 
disabled Americans, is in providing an equal opportunity for reward
ing and remunerative employment that would enable them to live 
independent lives. 

It is hoped that this consultation and these proceedings will 
contribute to a better understanding of and sensitivity to those barriers 
that deny disabled Americans equal employment opportunities and the 
enjoyment of their civil rights. Also it is hoped that the potential 
solutions suggested by the participants may contribute to improved 
Federal activities which will help close the gap between policy and 
practice, promise and reality. 

The Consultation Staff 
Preparation for the substantive content of the consultation was 

under the direction of Herbert H. Wheeless, who also served as 
project director for the consultation, with the assistance of Violet D. 
Baluyut and Betty K. Stradford of the Community Relations Division, 
Office of Congressional and Public Affairs. Additional assistance was 
provided by Barbara Brooks, Alfonso Garcia, David Grim, Jim 
Karantonis, Loretta Ward, Pauline Washington, and Celeste Wise
blood. Support services were provided by Ana Dew, Patricia Ellis, 
Deborah Harrison, Barbara Hulin, Dennette Petteway, and Ginger 
Williams. Administrative and management services were provided by 
staff of the Office of Management: Ruth Ford, Frank Matthews, Curtis 
Pearson, and Natalie Proctor. OM assistance also was provided by 
Miu Eng and Delton Harrod, Drafting and Design, and Lenora 
McMillan, Librarian, and the Clearinghouse staff. 

The staff of the Publications Support Center was responsible for the 
final preparation of the document for publication. 

The consultation was under the overall supervision of Frederick B. 
Routh, Director of the Community Relations Division, and William T. 
White, Jr., then-Assistant Staff Director for Congressional and Public 
Affairs. 
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CIVIL RIGHljS ISSUES 
OF HANDICAPPED AMERICANS: 
PUBLIC Pod1cv IMPLICATIONS 
A Consultation Spbnsored by the U.S. Commission 
on Civil Rights, W~shington, D.C., 
May 13-14, 1980 I 

CHAIRMAN FLEMMiNG. I am very happy to welcome you to this 
I 

consultation. I think the objectives of the consultation come through 
I very clearly as one looks at the agenda that has been developed for 

today and tomorrow. !consequently, in the interest of getting started, 
listening to those whoj are going to make presentations to us on time, I 
am not going to atten;ipt to review those objectives at this particular 
time. I 

I would like to say this: that if there are persons who are in 
attendance now or who will be in attendance who have views that 
they would like to du to the attention of the Commission and who 
have not been invited! to participate in the consultation, we would be 
very glad to have you contact members of our staff, and tomorrow 
afternoon we will be ~lad to listen to such persons under a 5-minute 
rule with the understJnding that such persons may file for the record 
of the consultation a ~ext setting forth in more detail the views that 
they may have on sdme of these issues. This is a practice that we 
follow in connectiob with public hearings, but because of the 
importance of this co~sultation, we decided that we would also follow 
it tomorrow. I .. 

Some of the meml:\ers of the Commission will have to leave by 
tomorrow afternoon I because the consultation was scheduled to 
adjourn at 1:30 or 1:40, but I will be here and a number of the others 
may be able to join md also. 

But, again, so that [ everyone is clear, if anyone does want to take 
advantage of that p¥ticular procedure, the person should contact 
staff, Mr. Routh or 9ther members of the staff, indicate what your 
desires are, then you will be recognized on a first-come, first-served 

1basis tomorrow afternoon under a 5-minute rule, but with the 
understanding that you can also expand your comments as far as the

1• d'1s conc,erned.wntten recor 
Also, there may bfi people who do not want to take advantage of 

•that, but who would Ilike to file a statement with us regarding their 
views; such statements will be considered for inclusion in the record. 

I 
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I am asking my colleague, the Vice Chairman of the Commission, to 
preside this morning. As you will notice, I am joined this morning for 
the consultation by members of the Commission and also some 
Commissioners-Designate. 

On my immediate left is Commissioner Saltzman; next to him is Dr. 
Ramirez, Commissioner-Designate; next to her is Mr. Nunez, the Staff 
Director of the Commission; the Vice Chairman, Mr. Horn, is on my 
immediate right; next to him is Mrs. Jill Ruckelshaus, Commissioner
Designate; next to her is Commissioner Ruiz; and next to Commission
er Ruiz is Dr. Berry, also Commissioner-Designate. The three 
Commissioners-Designate have been nominated by the President and 
their nominations are now under consideration by the Senate of the 
United States. 

Overview-Nature and Scope of the Issues 

VICE CHAIRMAN HORN. The opening session will provide an 
overview on the nature and scope of the civil rights issues related to 
handicapped Americans and their public policy implications. 

For each of the sessions today and tomorrow, various papers have 
been furnished by some of the key witnesses. They will automatically 
be included at the beginning of each section of this hearing and we will 
be asking the witnesses to summarize their remarks in a brief period of 
time, approximately 20 minutes in most cases, and we will then have 
the Commissioners and Commissioners-Designate ask questions of 
those witnesses. 

Our first witness, to provide an overview on the nature and scope of 
the issues, is Dr. Frank Bowe, director of the American Coalition of 
Citizens with Disabilities. He has been director of the coalition since 
1976. It is the national umbrella organization. There are about 80 
national State-local advocacy organizations that represent in total over 
7 million handicapped individuals. 

Before assuming this position he was a research scientist at New 
York University where he was pursuing research and instruction in 
learning, memory, and sensory disability. 

He is the author of over a hundred articles and books on the 
handicapped and has chaired numerous conferences. His two most 
recent books are Handicapping America: Barriers to Disabled People in 
1978 and Rehabilitating America: Toward Independence for Disabled and 
Elderly People in 1980. 

He will now provide an overview of his paper on civil rights issues 
ofhandicapped Americans. 

Dr. Bowe. 

6 



I 

DR. BOWE. Thank you, Mr. Horn. 
I 

I 

AN OVERVIEjW PAPER ON CIVIL RIGHTS 
ISSUES OF HANDICAPPED AMERICANS: 

PUBLIC I POLICY IMPLICATIONS 
I 

I By Frank G. Bowe* 

I 
The United States cr·vil Rights Commission is beginning its study of 

disability rights issues at a propitious time, able to reflect upon the 
short-range and long-rF.ge implications of decisions already made by 
public agencies and :i,:>rivate organizations while also positioned to 
influence changes in direction before courses of action are irretriev
ably set. This is true b~cause the foundation of Federal involvement in 
the area of civil rightJ for disabled persons is of very recent vintage. 
Basic determinations Iof policy and direction have not yet been 
translated into uniform procedures for implementation and enforce
ment. The legal parariieters governing Federal actions are still being 
refined through a pr6cess of rulemaking and case history. Even so 
fundamental a questiob. as how to define the target population remains 
somewhat open and fl~xible. The Commission, then, has an opportuni-

' ty to achieve meaningful input and impact. 
That the long-delay~d Federal effort, as yet so new, contains already 

the seeds of impendin~ failure such that resolution of its problems is of 
urgent importance may seem an overstatement, hyperbole, exaggera
tion. Yet to make siich assertions, and to convince you of their 
essential validity, is tlie nature of my task this morning. I must make 
you understand that Ithe Commission's opportunity in this area is 
accompanied by an pbligation to act firmly and expeditiously to 
trigger coordinated, positive action throughout the Federal Govern-
ment. ! 

In describing the Historical development of current programming 
and in presenting re¢ommendations for future directions, I will be 
pursuing several perv~sive themes. These will be developed in greater 
detail in the four sess~bns to follow over the next 2 days, as nationally 
prominent experts consider trends in employment, social services, 
barrier removal, and ti"ansportation. 

* Dr. Bowe is director, AmJican Coalition of Citizens with Disabilities, Inc .. (ACCD), Washing• 
ton, D.C. This paper was pre~ared at the request of the Commission to offer an introduction and 
historical overview of public ~olicy concerns of disabled Americans with respect to civil rights. 
Requests for reprints and exercise of other user rights should be directed to the Commission, 
Washington, D.C. 20425. I 
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First, progress in implementation and enforcement of disability 
rights is being hindered by false controversies that have the effect of 
obscuring the very basis for Federal action. In many respects, the 
questions being posed are the wrong questions. Not surprisingly, then, 
many of the answers being proposed are the wrong answers. 

Second, the very agencies responsible for enforcing standards of 
access and nondiscrimination upon external groups are grossly 
negligent in conforming themselves to these same standards. Inevit
ably, the seriousness of the Federal Government in this area is widely 
doubted, undermining the Federal role even before it begins. 

Third, there is a persistent failure to coordinate policy across agency 
and departmental lines. One might expect that efforts to promote 
employment opportunity for disabled individuals would be accompa
nied by attempts to ensure the availability of appropriate supportive 
services. In fact, however, such services typically are available only to 
disabled individuals who are not actively seeking work. 

Fourth, the Federal effort is routinely fragmented by protected-class 
category such that relationships between disability, race, sex, and age 
are ignored, despite powerful evidence that discrimination in each area 
can only be eradicated by a concerted effort on all. 

Fifth, the relationships between disability-rights enforcement and 
such government-wide concerns as inflation and the size of the Federal 
budget are almost universally misunderstood. The administration is 
undercutting its own efforts by taking steps in disability areas that 
exacerbate broader problems. This is particularly true with respect to 
control and reduction of discretionary spending on services preparing 
disabled individuals to be "qualified" for protection under Federal 
civil rights statutes. 

Sixth, the Federal effort to date has been predominantly a passive 
one. As a result, changes in perception that are essential if changes in 
procedure are to occur do not take place. More tragic, my organiza
tion estimates that as many as 8 out of every 10 disabled Americans 
still do not know enough about their rights to be able to take full 
advantage of these advances. For millions, these rights might as well 
not exist. To appreciate the full magnitude of that problem, consider 
that if current trends continue apace for just a few more years, these 
rights will not, in fact, exist. 

Historical Overview 
How did we get to this point? 
Perhaps the central controlling thesis governing the process of 

serving disabled individuals throughout the 200-year history of this 
Nation has been segregation of these people from the mainstream of 
American life. Disabled individuals were prohibited from settling in 
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the towns and villages of our Thirteen Colonies unless they could 
demonstrate ability to support themselves independently. Settlement 
laws enforced these requirements. Immigration policy effectively 
forbade entrance into the country of persons with physical, mental, or 
emotional disabilities. 

Within the Colonies, and later the States, community mores 
recognized indolence as a prime evil. Because popular perceptions 
equated disability with inability, existence of a disability appeared 
reason enough to deny a person the right to participate in societal life. 
Within families, persons with disabilities were hidden, disowned, or 
even allowed to die through the withholding of life-support services. 
Within disabled individuals, self-perception inevitably reflected pre
vailing social attitudes, keeping people from even attempting to 
become self-reliant. 

As the Nation's population increased, public pressure for institution
alization of disabled persons escalated. From the beginning, institutions 
for mentally and emotionally impaired persons were custodial rather 
than educational. Persons with sensory and physical disabilities were 
more likely to be taught at least fundamental academic material, but 
instruction was less to prepare these individuals for vocations than to 
satisfy religious and societal expectations and to resolve ethical 
concerns. It was a caretaking mentality as much as a "protecting" one; 
that is, '"lunatics" were safely removed from the community and while 
"there" were inculcated with moral preachings flavored more with a 
Catholic charity than a Protestant work ethic. 

Gradually, in the 19th century, the concept began to emerge that 
individuals with disabilities were occasionally also persons with 
abilities and that training for work was something which might be 
attempted. It was not until large numbers of veterans returned from 
the First World War, however, that any Federal initiative in this area 
emerged. Stimulated by positive experiences employing disabled 
workers during the war, a step necessitated by the virtual absence of 
able-bodied employees, the Congress enacted in 1918 its first rehabili
tation legislation. 

Three years after his inauguration as President, Franklin Delano 
Roosevelt signed into law the Social Security Act that established old
age and survivors' benefits, unemployment compensation, and pro
grams for disabled youth and adults. The act represented a recognition 
that assistance to disa~led individuals was as much a matter of social 
justice as charity. 

Thirty years later, the Federal Government entered into a partner-
1 

ship with the States to provide special educational services for disabled 
children and youth. The 1965 legislation was expanded in later acts,

I 

culminating in the 1975 Education for All Handicapped Children Act 
I 
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(Public Law 94-142), a statute that is as much concerned with rights as 
it is with educational services. These steps were taken in response to 
parental pressure and judicial decisions arising from the fact that 
millions of disabled children were being denied any education at all. 
The 1975 act also builds upon (and this has been less widely 
recognized) the landmark final passage of the Rehabilitation Act of 
1973 (Public Law 93-112). Title V of that act, specifically section 504, 
is the foundation for civil rights for the Nation's 36 million disabled 
individuals today. 

What conclusions may be drawn from this brief review of historical 
trends? 

First, segregation has removed disabled individuals from the 
community; these people literally have been kept out of sight and out 
of mind. This fact has produced two powerful effects visible today. 
First, disabled individuals are unfamiliar to many Americans; one way 
of putting it is to say that in many respects disabled persons are 
strangers in a strange land. Attitudes of the general public toward 
disabled individuals, accordingly, are quite negative. Disabilities 
engender fear and discomfort in many "temporarily able-bodied" 
individuals, so much so that the average American finds it very 
difficult to see beyond the disability to the abilities. Second, America is 
today an inaccessible land. Our buildings, communications technolo
gies, modes of transportation, and other programs were developed to 
meet the needs of people who lived in the community; disabled 
individuals, who did not, were not considered in the planning of these 
facilities and services. 

From these effects, particularly the second, flows the corollary 
conclusion that change will be difficult and often expensive. Two 
hundred years of discrimination will :µot be removed in two. First, 
millions of Americans have great difficulty conceiving of disabled 
individuals as persons who could produce if offered equal opportunity. 
As one vice president of a major university put it when section 504 
regulations were issued by then-Health, Education, and Welfare 
Secretary Joseph A. Califano, Jr.: "We are required by this to prepare 
facilities that almost certainly will never be used." And, of course, 
retrofitting existing facilities and retooling existing programs will cost 
large sums ofmoney. 

Another conclusion we may draw is particularly intriguing with 
respect to the Commission's work. Civil rights statutes for disabled 
individuals preceded, rather than followed, massive social movement 
by this population. No March on Washington even remotely reminis
cent of that which helped bring the 1964 Civil Rights Act and the 1965 
Voting Rights Act took place. Accordingly, the structure and power 
available to blacks and to other minorities to force implementation and 

10 



enforcement of the law is .still being developed within the disability 
movement. 

Third, a monumental problem faces disabled persons: overcoming 
the tremendous, effects ·of family, school, and society, all of which 
continue to communicate expectations of dependency, to emerge with 
·sufficient self~confidence even to strive toward independence. Unlike 
many other minorities, the disabled population cannot depend upon a 
social structure to provide some of the necessary assistance. While 
black children usually have two black parents, disabled children 
normally have two able-bodied parents. The process of. moving 
toward assertiveness and independence, then, must begin anew with 
each child. 

Fourth, and this is vivid in the historical evidence, the Federal role 
is and must be powerful. That any progress has been made to date in 
civil rights for disabled persons can be traced to Federal initiatives. 
While State, local, and private efforts have in some instances produced 
positive effects, the fact remains that until the Federal Government 
stepped in, these sectors of our society manifestly did not protect the 
rights of disabled individuals. I will return to this concern when I 
discuss future directions, particularly with respect to States' rights and 
education- policy. 

Fifth, the admittedly awesome reality is that so little has been done 
to date that. the most basic human and civil rights of tens of millions of 
Americans are not even beginning to be met. The challenge could not 
be more· sharply drawn. In addition, there is the important consider
ation that the caretaking mentality and the segregation "solution" long 
predate protection of rights and integration of services; the former, 
then, are deeply rooted, powerful trends that must be confronted if we 
are to transcend the apparent contradiction between the two and 
provide the services disabled persons need to be able to compete with 
others on an equal basis. 
I 

Future Directions 
Where do we go from here? 
I would urge the Commission, first, to examine the c.urrent 

controversies contaminating debate on .civil rights issues of disabled 
Americans. Some of these hotly disputed topics are.in fact based upon 
false premises. Let us. look at a few of these controversies. 

Who Benefits? The ar.gument is made that only a few will benefit 
from what are in many instances extensive-expenditures. In the area of 
transportation, for example, claims are made that accessible buses will 
benefit only a few thousand individuals using wheelchairs, In fact, 
however,. access and other·aspeGts.of civil rights protection benefit far 
more than ,is generally realized. ,First, the disabled minority is an 
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"open" one; anyone may become disabled at any time. Hence, the 
changes help not only those who are now disabled, but many currently 
able-bodied persons as well. Second, the alterations in practice and in 
facilities that are called for by law are in many instances precisely the 
kinds of changes elderly Americans need to be able to function 
independently in the community and to continue to live productive 
lives. Third, as I will argue at more length later, the protection of civil 
rights for disabled persons benefits all of us, because it enables persons 
who otherwise would have to be tax users to become taxpayers, thus 
sparing the general population of the necessity to provide lifelong care 
for disabled persons. 

''Special" Privileges. The contention is made by some that current 
civil rights laws benefiting disabled persons extend to these individuals 
special and unique privileges. The response of those who raise this 
allegation is that no more should be done for disabled persons than is 
done for any other group of Americans. In fact, however, the civil 
rights statutes in question confer only nondiscrimination and equal 
protection guarantees; they do not offer special privileges. In some 
instances of private employment by Federal contractors, "affirmative 
action" is mandated, not in the sense of quotas and timetables, but to 
ensure that appropriate steps are taken to make employment opportu
nity possible. 

Who Should Pay? Some sectors of our society are balking at taking 
the action required to comply with Federal law, insisting that the 
Federal Government first pay for these procedures and renovations. 
To do so, however, would establish a pernicious "no pay, no rights" 
situation in which private organizations would not protect rights until 
they are paid to do so. Additionally, such payment by the Federal 
Government would jeopardize equal protection efforts on behalf of 
other minorities, who also need steps taken to make opportunity 
possible. 

Appropriate Role. There are some who question whether the Federal 
Government has in fact any business in this area. The claim is 
particularly common in educational circles, where State and local 
authority are perceived to be at stake, but it appears as well in 
transportation policy (where "local option" is a rallying cry) and other 
areas. The precedents in race, sex, age, and religion, as well as the 
existence of constitutional guarantees to equal protection, however, 
appear sufficient to invalidate this argument; also relevant, as I have 
noted, is the historical reality that until the Federal Government 
assumed its role, these rights were not protected even in the most 
minimal fashion. At least one individual has suggested that education 
"be returned to the States." Should this come about, I would argue 
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forcibly for Federal retention of the role of protecting essential civil 
rights, on constitutional, legal, and historical grounds. 

Commission investigation of these and other false controversies will, 
I believe, be beneficial because these disputes pervade all areas of civil 
rights policy and permeate all major Federal agency initiatives in the 
areas of education, employment, social services, barrier removal, and 
transportation. 

I would propose, second, that the Commission take a long and hard 
look at the ways Federal departments and agencies are themselves 
protecting the human and civil rights of disabled persons. This is vital 
not only because so many disabled persons are actually and potentially 
affected, but also because to have any credibility with the private 
sector the Federal Government must first get its house in order. This is 
the "glass house" standard-and the Federal G,overnment indisputably 
fails it. Employment of disabled individuals, an issue to be addressed 
later today, can only be described as abysmal. Agency compliance 
with Public Law 95-602 requirements that they themselves follow 
section 504 in their programs and activities is nonexistent in almost 
every department. There can be no clearer signal to the country that 
the administration is serious about disability rights than a convincing 
demonstration of commitment to these rights in its own internal 
workings. 

Interagency coordination is a third issue I believe the Commission 
should address. On section 504, for example, a majority of agencies 
subject to Executive Order 11914 still have not promulgated final rules 
governing implementation of the statute; equally serious as a problem 
is the fact that those rules which have appeared have varied 
substantively, imposing difficult standards upon cities, counties, States, 
universities, and other recipients of aid from more than one Federal 
agency and, equally important, confusing disabled people as to what 
rights are protected where and in what way. The administration has 
taken, to date, a remarkably passive role on this problem, permitting 
deadline after deadline to pass with no serious effort to impose order 
and discipline upon the affected agencies. 

There are other, similarly serious, interagency problems. The most 
vivid, perhaps, concerns employment issues. Many disabled people 
require certain supportive services in order to be able to work: access 
to the workplace, availability of sign language and other translation 
services, suitable housing, usable public transportation, and the like. 
These are available-if the disabled person does not work. Thus, 
recipients of social security benefits often may obtain housing in 
federally assisted developments, transportation in social service trans
portation programs, attendant-care services in the home, and coverage 
of medical expenses. Persons who work are denied all these essential 
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services. Our government effectively nullifies its own efforts by such 
contradictory requirements. I am not arguing for reduction or 
elimination of these services for recipients of financial aid-far from it, 
as many recipients are not able to work. But J do believe that extension 
of similar help for employed persons would be remarkably effective in 
stimulating employment among disabled Americans. 

This would be largely separate from an ongoing effort to remove 
"work disincentives" from social security legislation and regulations. 
Pending legislation (H.R. 3236 and H.R. 3464), passed by both Houses 
of Congress but not yet enacted as a conference bill, would remove 
many disincentives to employment. What I am talking about is 
providing incentives to work. Similarly, passage of legislation extend
ing employment protection to noncontractors, through revision of 
Title VII of the Civil Rights Act, is vital if the goal of equality of 
opportunity in employment is to be reached. Other efforts might 
include incentives to industry to hire disabled individuals, through tax 
credits and other measures. Finally, some form of national health 
insurance will be needed to offer severely disabled persons coverage 
for high medical expenses so that they may work. 

A fourth area I would encourage the Commission to investigate is 
that of the interrelationships between the various protected classes 
with respect to civil rights enforcement. We have found that poverty 
is a major factor in ''causing" disability. Similarly, prevalence rates of 
disability are twice as high among blacks as among whites and others 
in our country. As many as 35 percent of all elderly persons have at 
least one disability. It must be true that we cannot eliminate 
discrimination, or promote equality of opportunity, for disabled 
persons without at the same time attacking the roots of discrimination 
among others in our society. Yet it is true that enforcement activities 
are almost without exception uniclass in nature. Some progress has 
been made in this area very recently, notably the efforts by the 
Departments of Health, Education, and Welfare (now Health and 
Human Services) and Labor to consolidate enforcement programs for 
minorities, women, and disabled persons. The most pervasive com
monality-that of the needs of elderly and disabled individuals-has 
yet to be recognized officially through common efforts. It appears 
almost certain that consolidation will conserve scarce personnel and 
other resources while multiplying effectiveness of implementation 
efforts. 

Fifth, the Commission might look into the economics of disability 
and age. In its rush to "balance the budget," the administration is 
proposing broad cuts in discretionary programs and control over 
enforcement expenditures in civil rights. For disabled individuals, as 
well as for other protected groups, such cuts have tragic conse-
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quences. The Title V provisions of Public Law 93-112, to take just one 
major example, offer protection for "qualified" handicapped individu
als, that is, those who meet the eligibility criteria for service provision 
and employment. By constraining spending on vocational training and 
other services, the administration is ensuring that fewer and fewer 
persons will be "qualified" for protection under the law; this means, of 
course, that more and more will be qualified for Federal financial aid. I 
have calculated recently that for each person who leaves or avoids 
altogether such programs as social security disability insurance, the 
dividend for the Federal Government is $11,000 annually: about 
$2,000 in income and payroll taxes on an average income of 
approximately $10,000 and about $9,000 in medical, service, and other 
benefits provided through the social security programs. Thus, this 
year's budget may be balanced, but subsequent budgets will be thrown 
seriously out of balance. Meanwhile, the lives of millions are seriously 
harmed. 

Then, too, the kinds of expenditures that would remove disability 
from the ranks as one of our most pressing social problems are being 
curtailed or foregone altogether. I am thinking particularly of research 
and technological efforts. We have today the capability of helping a 
severely paralyzed individual "move" anything that can be controlled 
electrically; in fact, basic research in at least two sites is showing that 
spinal cord injuries may be reversed surgically within the very near 
future. For blind individuals, we have available machines that literally 
"read aloud" almost anything in print. On the prototype level, we have 
machines that will do the opposite for deaf persons-instead of saying 
what it sees, the machine would print what it hears. Treatment to 
reduce or even eliminate spasticity in cerebral-palsied individuals is 
proving surprisingly successful. In the area of mental retardation, 
progress has convinced the National Association for Retarded Citizens 
that it is now feasible to talk about possible cures for retardation. At 
this stage, then, when we can envision these kinds of advances within 
the foreseeable future, it is very discouraging to realize that the 
Federal Government is spending on rehabilitation research only one 
dollar per disabled person per year-and is cutting even that token 
investment. 

My basic point for the Commission is that the administration's 
failure to understand and act on the economics of disability and age is 
constricting the effectiveness of its work on protecting and advancing 
human and civil rights. This is a legitimate area for inquiry by the 
Commission. 

Finally, the passivity of the Federal role to date in enforcing 
disability rights is a cause for grave concern. By "passivity," I mean 
the administration's failure to move vigorously and visibly to end 
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discrimination on the basis of disability. This failure is evident 
everywhere: in the overreliance upon individual complaints from 
disabled persons (which penalizes the poorer, more severely disabled, 
less politically sophisticated people who may not be aware of their 
rights and may not be confident enough to file complaints), in the 
dependence upon administrative procedures to the almost total 
exclusion of tougher measures (funds are very rarely cut off even in 
the face of persistent, blatant violation of law), in the paucity of 
appointments for disabled individuals and recognized advocates to 
leadership positions in enforcement efforts (today, for example, all 44 
top officials of DHHS's Office for Civil Rights are able bodied), in the 
absence of serious attempts to advise disabled individuals nationwide 
about their rights, in • the chronic underfunding of enforcement 
activities, in the readiness to sacrifice rights and services for political 
gain (in Florida, for example, gross inequities were brought to light by 
the State's own auditors, by DHHS's Office of the Inspector General, 
and by other observers, yet the administration sent its Director of 
Management and Budget to testify before the Congress in favor of 
granting States waivers from requirements protecting disabled individ
uals receiving rehabilitation services), in the failure to introduce 
legislation and actively support others' efforts to extend protection 
(notably in private employment and housing), and in other areas. This 
is not to say that progress has not been made. It has. Looking only 2 
years into the past, we find that compliance reviews and protected
class consolidated enforcement activities are growing in number and 
importance. It is to say, however, that we are just beginning. 

These problems are serious. To appreciate the urgency of appropri
ate Commission action on these issues, you must consider the 
consequences of inaction: 

• Controversies over costs and related issues likely will slow 
significantly the vigor of the Federal enforcement effort-even as it 
is just beginning. 
• Lack of interagency coordination and pooling of efforts will 
mean that true opportunity continues to elude our grasp. Equal 
employment opportunity means little to an individual who has not 
received the training to compete for jobs-because such education 
was denied in violation of law. Accessible buildings help little if 
people do not have the transportation they need to get there. 
Removal of work disincentives does little if people cannot afford to 
try to work because supportive services are contingent upon not 
working. Isolated efforts by different agencies then are doomed to 
almost certain failure. 
• Protected-class fragmentation will prevent eradication of the 
roots of disability. Poverty and related problems are both cause and 
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effect of disability. The one cannot be solved without the other. And 
research and technology offer the means to eliminate much existing, 
and prevent much future, disability. 
• Lack of a visible posture as being serious about disability rights 
cripples voluntary efforts in the private sector while encouraging 
those who wish to delay or rescind protection. 
It is not difficult to envision a conflux of problems, each feeding 

upon the others, each exacerbating the tensions created by others. 
False controversies, Federal Government laxity in observing the 
standards it sets for others, interagency conflicts and overlap, 
continued cuts in discretionary programs preparing disabled persons to 
be "qualified" for protection, and continued failure to inform and 
advise disabled persons about their rights under law may, together, 
create conditions under which open rebellion against disability rights 
will occur. In the relative absence of a powerful, highly sophisticated 
national movement of disabled individuals, political pressures to cut 
back on these rights will be difficult to resist. The rights so few know 
about today may not be there tomorrow. 

I have spent three decades overcoming a disability and moving from 
dependence to independence. I and many others have suffered greatly 
from the denial of even the most basic rights. Our striving is seen as the 
efforts, not of people who are deserving, but overreaching; not as 
within their rights, but as jeopardizing and even threatening the rights 
of others; not as people who can, but as people who cannot. 

Very recently that has begun to fall before the force of law. 
Educators, social service providers, elected officials, employers, and 
others are now expected to look not just at disability but also at ability, 
not just at barriers but also at ways to eliminate these barriers. The 
potential of this new development for freeing abilities from the 
shackles of disabilities is awesome for millions of Americans and for 
millions more to come. 

For many who have suffered and worked as long and as hard as we 
have, the dreams of such a short, hopeful time ago now appear fragile, 
uncertain, and even vain. For the dreams to take hold, to become more 
real, to live and grow, we must recognize that protecting the rights of 
disabled persons is in its very essence affirming what is most human 
about us. The dream must become our dream, each of us and all of us. 
And then the dream will never die. 
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STATEMENT OF FRANK BOWE, DIRECTOR, AMERICAN 
COALITION OF CITIZENS WITH DISABILITIES, WASHINGTON, 
D.C. 

DR. BOWE. Chairman Flemming, Commissioners, good morning 
and thank you for asking me to be with you in this important 
consultation. 

As you know, the Commission is beginning its study of disability 
rights at a propitious time. Nationally prominent experts will brief you 
today and tomorrow on the most critical issues meriting your 
attention. 

I have been asked to put down an overview of these concerns and to 
offer some historical perspective on where we have been, where we 
are, and where we appear to be heading. I will be developing a number 
of points. Briefly these are: 

• One, the Federal role is and must be substantial. As little as has 
been done to date on the Federal level, much less, indeed perhaps 
nothing, would have been done without Federal intervention on our 
behalf. This role must be sustained and it must be substantial. 
• Two, serious problems compromise the integrity and the 
effectiveness of the Federal Government in this role. Federal 
agencies responsible for enforcing our laws nationwide have failed 
to set a standard of excellence in their own compliance with these 
same laws. Interagency cooperation is noticeable more for its 
absence than for its presence. The enforcement posture today is best 
described as passive. 
• Three, the administration is undercutting progress on disability 
rights by restricting investment in training for disabled people. By 
law, only those disabled individuals who are "qualified" are 
protected. Curtailments in spending on education, rehabilitation, 
independent living, and similar services mean, in effect, that fewer 
disabled persons each year become "qualified" while more become 
eligible for Federal financial assistance, including disability insur
ance and supplemental security income. The economics of disability 
and age offer compelling reasons to upgrade the entire Federal 
effort in training and enforcement and warn of the grave conse
quences of further cutbacks. 
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Mr. Chairman and members of the Commission, you do know from 
your own investigation of the enforcement of and lack thereof of the 
rights of elderly Americans the basic concerns I am attempting to 
address this morning. There are many similarities. There are also a 
great many differences. But the enforcement posture, the lack of 
cooperation, the lack of a perspective that would enable this 
government to recognize the essential similarity and the essential 
rationale of enforcing these rights and of doing so in conjunction with 
enforcement of the rights of minorities, women, people who are poor, 
and people who are old is a perspective that is almost totally lacking in 
Federal Government today. 

The Commission can do tremendous good to this country by 
recognizing that poverty is a basic cause of disability. Of course, 
disability is a major cause of poverty. The Commission can do great 
good by recognizing that as many as one-third of all elderly people are 
also disabled. The Commission can do great good by recognizing that 
disability is twice as prevalent among blacks as among all other races 
in our country. The Commission can do great good by recognizing 
that among Hispanics and other minorities in our country the 
prevalence rate of disability and the prevalence rate of false placement 
in special educational programs on the basis of "disability" is a 
continuing and extremely serious problem. 

The Commission can do great good by recognizing the very simple 
fact that if this country helps people become taxpayers, that is how 
you balance a budget, not by forcing millions and millions of people to 
be tax users and to rely upon the Federal Government to provide them 
with sustenance, indeed with life, but by recognizing that this country 
can, this country must, move forward in these areas. This calls for 
leadership on the part of this administration. It calls for spending. But 
the economics of disability and age compellingly show it cannot be 
done otherwise. 

These issues may be approached from the historical perspective, 
which helps explain them and suggests some alternatives to future 
development of Federal policy in this area. The overriding historical 
fact is that disabled people have been segregated from the mainstream 
of America virtually from the Nation's first days. This has two 
powerful effects: One, the Nation is largely inaccessible to people with 
physic~!, sensory, mental, and emotional disabilities; and, two, most 
Americans have great difficulty conceiving of people with disabilities 
as people who can work and, therefore, justifying the expenses 
required to remove barriers so that we can. In fact, it is only in the last 
decade that the rights of America's 36 million disabled citizens have 
begun to be protected. 
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The nature of the Federal role emerges from these considerations. 
While the Federal Government cannot legislate attitudinal change, it 
can establish minimum standards for behavioral change. This must be 
done. I want to stress this point vigorously: A government that claims 
only a 7 percent rate of employment of disabled people, particularly 
one in which the lead agencies responsible for enforcement of our civil 
rights have less than 5 percent employment of disabled people, cannot 
expect a Nation to take pronouncements about disability very 
seriously. 

In my conversations with business leaders around the country, they 
say that if the government, which is in the business of spending money, 
can't see the value of hiring the handicapped, why should they, in the 
business of making money, do so? A government that ignores the legal 
mandate requiring Federal agencies to comply with section 504 in 
their own activities does not command much respect nationwide. A 
government that assigns responsibility for coordinating the Federal 
effort to a committee that has yet to demonstrate its effectiveness in 
this area and which is headed by an individual who is apparently a 
lame duck does not thereby strengthen its posture. A government that 
avoids penalizing violators of our civil rights, except in the most 
extreme and blatant of instances, and even then rarely, does not inspire 
our confidence. A government that does not have even one disabled 
individual as administrator of our civil rights enforcement programs 
shows little conviction in the rightness of our rights. And a govern
ment that is reluctant to oppose attempts to destroy our civil rights, as 
in the current battle over access to mass transit, does not offer 
reassurance that these rights will survive the assaults of the future. 

This year as many as 340,000 fewer disabled people will benefit from 
rehabilitation than were helped last year thanks to legislation intro
duced by this administration and enacted or now likely to be enacted 
by the Congress. Mr. Chairman, speaking as an individual who was 
named by then-Secretary of State Cyrus Vance to serve as the United 
States representative to the United Nations in planning the Internation
al Year ofDisabled Persons, I do feel somewhat compromised in going 
before the United Nations when I am asked what our government 
plans to do to celebrate this year and might have to indicate that, well, 
we would be rehabilitating a third of a million fewer people than we 
did last year. 

Today supportive service is necessary for many disabled people to 
work, including transportation, accessible housing, adequate medical 
coverage, attendant care. These kinds of assistance are extended only 
to those who are not working or actively seeking work. Now, of 
course, this does come from the historical perspective that people with 
disabilities are people who can't work, therefore, people who must be 
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taken care of. But the essential point, that it is in the Nation's best 
interest as well as that of disabled people that we be able to support 
ourselves and work and that, therefore, this Nation should do what it 
is that is required to further that goal, seems somehow overlooked. 

All this is not to say that no progress has been made since Title V 
became law in 1973. It has. Looking only 2 years into the past, we can 
identify areas in which the administration has shown willingness to 
take our rights seriously. It is to say, however, that we are only 
beginning. 

Perhaps I could add that in a number pf countries around the world 
the concept of rehabilitation to work, the concept that people with 
disabilities have abilities, the conc~pt that it must be the posture of the 
country to establish conditions under which these abilities will govern 
those persons' lives, is unknown. In those countries we have seen a 
tremendous amount of unrest and disturbance about how to come to 
grips with the awesome problem of coping with a very large and 
rapidly expanding population of people with disabilities. It is some
thing that puzzles them tremendously. They don't know what to do 
and they are faced with the billions and billions of dollars-in some 
cases hundreds of billions of dollars-in caring for people, and they 
don't know how to help those people. In this country we do. We know 
how and we won't do it. 

A few of us have managed to overcome many of the barriers and 
become independent, self-sufficient citizens. For many who have 
suffered as much and worked as long and as hard as we have, the 
dreams of such a short hopeful time ago now appear fragile, uncertain, 
and even vain. For the dream to take hold, to become more real, to 
live, and to grow, we must recognize that protecting the rights of 
disabled people is, in its very essence, affirming what is most human 
about us. The dream must become our dream, each of us and all of us, 
and then the dream will never die. 

VICE CHAIRMAN HORN. Thank you very much, Dr. Bowe. 
[Applause.] 
You mention in your paper, among many very perceptive and useful 

observations, that there is a persistent failure to coordinate policy 
across agency and departmental lines. I wonder if you could elaborate 
on that somewhat and suggest what solution you see to achieve 
Federal coordination of programs in this area. 

DR. BoWE. I would think, Mr. Hom, the issue is one that can be 
settled fairly simply, fairly rapidly, fairly expeditiously by the 
establishment by the President that this shall be done, by the 
assignment of that responsibility clearly and unambiguously in the 
hands of someone who has both the authority and responsibility to do 
that. 
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I would not begin by handing it to a committee that has not shown it 
can do it and that is headed by an individual scheduled to leave the 
government quite shortly, and thereby undermining the very credibili
ty that he might have had. 

I would not do it by allowing deadline after deadline to pass with 
respect to the issuance of regulations affecting our rights. We are 
talking now about 7 years after the enactment ·of section 504 and a 
majority of agencies in this government have not promulgated final 
rules. 

I would not do it by scattering the responsibility for conducting 
different parts of this effort into different agencies without at the same 
time providing a powerful and disciplined coordination effort. I am 
referring, of course, to the fact that section 501, which protects our 
rights in Federal employment, is placed with one agency; section 503, 
which deals with private employment by contractors, is dealt with by 
another agency; section 504 is apparently at this time in limbo, but is 
the responsibility of a number of agencies throughout government. 
Supposedly, there is a mechanism for coordinating this. The Congress 
2 years ago tried to establish that mechanism. I have seen no evidence 
today that it works, that the President has given it the kind of 
authority it needs. Basically, what I am saying is it is a very simple 
matter; it is a routine matter of hard leadership. 

VICE CHAIRMAN HORN. Do you feel that coordination should come 
from a lead cabinet officer, such as the Secretary of Health and Human 
Services? Should it come from a White House coordinator, or Office 
of Management and Budget coordinator, or whom? 

DR. BOWE. I would think that when you are dealing with 36 million 
people whose needs and lives are affected by and governed by 
virtually every agency in government, you have to start at the top. I 
would establish within the Office of the Assistant to the President for 
Domestic Policy the authority and the responsibility to bring these 
agencies into line and get them moving. 

VICE CHAIRMAN HORN. Chairman Flemming? 
CHAIRMAN FLEMMING. first of all, I would like to express to you 

the deep appreciation for the quality of leadership that you have 
brought to this movement, and this is certainly reflected in your 
opening statement to the Commission, a statement which I have found 
to be very helpful. 

I fully understand and appreciate the fact that you find in the present 
picture very few developments that you could identify as encouraging 
developments. Nevertheless, I noted that just before the end of your 
presentation you did say that all of this is not to say that no progress 
has been made since Title V became law in 1973. You indicated that 

22 



you felt that there were certain areas where positive steps had been 
taken. 

I am wondering if you could identify for the Commission one or two 
of the areas where you feel that people have responded to this 
challenge and have moved forward because personally I f~el from time 
to time it is important to .lift up models of success, hoping that that will 
inspire others to do likewise. 

DR. BOWE. Mr. Chairman, thank you first for your very kind 
comments. I have, as you know, the deepest respect for you personally 
and the deepest respect for this Commission. I was one of the 
individuals who did try to help you get the authorization from the 
Congress to enter into this area, and I am very pleased that yo~ have 
this authority. 

To respond to your question, I think it is important to offer disabled 
Americans some inspiration that their government cares and will act. 
You have asked for some success stories. After long and hard 
searching, I can identify a few. 

One, I am pleased that with respect to section 504 enforcement and 
section 503 enforcement there has been a consolidation of the 
enforcement activities on behalf of members of minority groups, 
women, Vietnam veterans, and disabled people. I have seen this in the 
Department of Labor and the Department of Health and Human 
Services. This has been encouraging. 

Second, I have been encouraged that at long last those two 
agencies-it doesn't seem to have been picked up by the others yet
but the basic comprehension that you cannot enforce a law merely by 
investigating complaints has been made. I feel that is a very 
encouraging step forward because, as you know from your own 
experience, the people who complain are the most sophisticated 
individuals and are not the most likely to be discriminated against. And 
when you have systemic and widespread discrimination, the only way 
you are going to get at it is by going at it. This is not a case where you 
go along to get along. This is a case where you go after it; where you 
find it, you prosecute. 

Third, I have been pleased to see on two occasions in recent 
memory there has been ·a decision by this government to exercise at 
least some of its authority. Where discrimination has been blatant, 
there has actually been a step to terminate funding and begin 
debarment procedures. That this has not been done more often is, of 
course, deeply disturbing to anyone who knows, as I do, how 
widespread the discrimination is out there. It is also very difficult to 
understand, because I don't see how they expect to achieve voluntary 
compliance without explaining very clearly that this has got to be 
done; otherwise there is going to be a penalty. 
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I am pleased that one department recognizes that our rights cannot 
be enforced without educating our people on them. It may sound 
basic, but these rights are so new and, unfortunately, because it is a 
long and drawnout and complicated process by which so many 
different agencies are saying so many different things, these rights are 
complex. I don't understand how, in a situation where 8 out of 10 
disabled Americans, to the best of our knowledge, don't know enough 
about their rights to be able to take full advantage of them, how this 
government expects to be able to achieve implementation and 
enforcement of these rights. 

Beyond that, I would have to go over my files. 
CHAIRMAN FLEMMING. Could I just ask you which department 

moved to cut off funds for failure to enforce the law? 
DR. BowE. Labor. 
VICE CHAIRMAN HORN. Commissioner Ruiz? 
COMMISSIONER RUIZ. I have no questions. 
VICE CHAIRMAN HORN. Commissioner Saltzman? 
COMMISSIONER SALTZMAN. Mr. Bowe, your complete paper that 

was submitted for the record indicates the nature of the problem 
relative to employment. I wonder whether you might briefly comment 
on other areas of civil rights problems such as housing ·and voting 
rights. 

DR. BOWE. With respect to housing, the basic point to be made is 
that in this country something on the order of 1 percent of all 
apartments-I am not talking here about houses-are at least potential
ly accessible. There is nothing more depressing to me as I travel 
around the country than to have someone stand up and say, "Where 
will I be able to find a place to live?" Now, there is a bill working its 
way through Congress, or so they tell me, that would make some 
token improvements in this area. I am referring to Title VIII. 

Now, we went over to the Congress and we said, "Well, it is very 
nice to banish discrimination in housing. It would be nice if it were 
possible for these people to get in." The Congress said, "Well, that 
would cost money and if you asked for that and we put that clause in, 
there is no way we are going to have a bill to show." So the situation 
as it stands now is that there is no provision in that law for any 
accessibility renovation. 

Number two, the United States Government today without excep
tion has devoted its efforts to building separate construction for 
disabled people and for elderly people, housing developments in which 
these people are offered the· opportunity to live in an accessible 
location. There has been no attempt to date to do anything to open up 
most of the housing market. There has been no look at vouchers. 
There has been no look at tax incentives. There has been no look at 
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any kind of even encouraging sort of stuff to help the private housing 
industry recognize the fact that, as my colleagues in Sweden tell me, 
every apartment house in the country will have disabled people in it 
during its lifetime and one out of every two houses in the entire 
country will have disabled people living in that house during its usable 
life. 

With respect to voting rights, the Congress has had before it at 
virtually every session since I came to Washington a bill providing 
that disabled people are people like others and should be able to vote. 
These never even got to a hearing stage, to my knowledge. It is 
incredible that this has not happened. A lot of people with disabilities 
are forced to do an absentee ballot in order to vote, and this does 
bother a great many of them. This is so simple, so basic to the 
American way of life, and they are not even able to participate in it. 
This causes a great deal of concern. It is the kind of thing that begins 
to make you appreciate the fact that this country is not accessible. 

There are a number ofother areas as well. 
VICE CHAIRMAN HORN. Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. I have three or four questions. 
First of all, is it the case that Labor in fact cut off funds or simply 

moved to cut off funds, in the instance that you cite? Was it the Office 
of Federal Contract Compliance or someplace else? 

DR. BOWE. It was the Office of Federal Contract Compliance, and 
the move was made to cut off. As you know, there was an 
administrative proceeding and a hearing proyision. To my knowledge 
the final cutoff has not yet been made. There will be someone 
testifying later this morning who will be able to expand upon that. 

COMMISSIONER-DESIGNATE BERRY. The other question is about 
Title V. In your longer paper which you submitted to us, you point out 
that there is protection for "qualified" handicapped individuals; that is, 
those who meet the eligibility criteria. Are you suggesting you think 
there ought to be a change in the law, or are you just complaining 
about the budget? 

DR. BowE. I raise the point because what this government is doing 
is ensuring that fewer and fewer people are protected each year. I was 
talking about the budget. 

COMMISSIONER-DESIGNATE BERRY. The other is, is there specific 
data available on the cost-benefit ratios of training and educating 
disabled people as opposed to not training and educating them? Is 
there specific information available which would show the benefits? 

DR. BOWE. Yes, it is available. The Commission has it. It took me a 
book to answer the question. 

COMMISSIONER-DESIGNATE BERRY.. I see some of your colleagues 
out there shaking their heads no, but you are assuring me yes. 
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DR. BOWE. Yes, it is there. 
COMMISSIONER-DESIGNATE BERRY. If you could give us some 

further information about where to find such data, I would appreciate 
it. Not now, but at a later time. 

DR. BOWE. Okay. It is called Rehabilitating America and it is a 
whole book about nothing but the economics of disability and age. 

COMMISSIONER-DESIGNATE BERRY. You say in your longer paper 
that at the time the 504 regulations were being issued that some 
university president said to Joe Califano that you were requiring them 
to retrofit and to do all these things for facilities that nobody would 
use. Is there any data available on how many people do in fact use 
facilities once they are retrofitted in universities and other places 
which would indicate that the university president was wrong? 

DR. BOWE. The university official I was referring to was complain
ing that people with disabilities may not be college-caliber people. I 
wanted to make the point very clearly that I do disagree. 

With respect to the issues you raise about statistics, the Office for 
Civil Rights in the Department of Education has issued a report which 
indicates that something on the order of 40 to 45 percent of the 
Nation's colleges will meet the June 15 deadline for compliance with 
504. 

With respect to your question on availability of statistics as to how 
many people do use facilities once they are made accessible, the 
answer is that is in process, and let me explain why. It is not enough to 
remove a barrier in front of a building if you can't get to the building; 
it is not enough to put an ele:vator in a building if you can't get into the 
building; and it is not enough to put an elevator in a building if you 
can't get into a room in the building. So it is necessary to take a 
perspective in which we say, "We will have to remove a number of 
barriers so that a given trip can be made," before we can sit down and 
say, "How many people are making that trip?" 

As you know, if you are going to Pittsburgh from Washington, you 
have to be able to go each step of the way in order to get to Pittsburgh. 
It does you no good to know that you can get from the terminal to the 
hotel in Pittsburgh if you can't get through the terminal in Pittsburgh. 

So I would caution the Commission very strongly not to take too 
seriously a lot of the statistics that are being thrown around, especially 
in the case of transportation, where people are saying, "Well, you 
know, only 65 people use the subway each week." First of all, I would 
like to know who is counting. I mean, I am a disabled individual and I 
would like to know how many people would say, "Aha, one more." I 
would like to know what the definitions are. I would like to know 
where the counting is being done. I know that in the middle of the 
worst snowstorm in the history of this city, at least as long as I have 
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been here, there was one count and that count was publicized 
nationwide, indicating that we are spending all this money and this 
number of people used the system and, therefore, the cost per ride 
provided was something like $35,000. Of course, everybody immedi
ately grabbed hold of that and ran with it. 

I would caution people to recognize that a cost per ride or a cost per 
unit of service is a ratio, and it is dependent as much on its numerator 
as on its denominator. 

COMMISSIONER-DESIGNATE BERRY. Do you think the issue of how 
many people will use the service or might not use the service is really 
relevant to whether or not it should be made available and whether 
there ought to be a right to services? Do you think that all of this talk 
about budgets and cost-benefit ratios is really relevant to whether the 
services should be made available? 

DR. BOWE. It is relevant. Let me tell you why. There are a number 
of different ways to do something, and I think disabled people in this 
country would stand behind me when we say we want it done. We are 
also conscious that the cost will be high. If it can be done and done 
right to serve people and be done at a reasonable cost, we would be 
very supportive of that. So there would be perhaps different numbers 
of people using different alternatives. It is relevant. 

However, the basi.c point which I think you are getting at, and 
which I also want to reinforce, is that the debate must be held upon 
equal terms. It is relevant once the basic standard that people who 
have a right to what we will get has been established; once you are 
talking about equality, then we can begin to say, "Okay, given two 
equal alternatives, we can begin to discuss something about cost." This 
is not being done right now. People are talking about two totally, 
completely, and unarguably unequal alternatives and saying we should 
go with the less expensive of the two. 

COMMISSIONER-DESIGNATE BERRY. Thank you. I have no further 
questions. 

VICE CHAIRMAN HORN. Commissioner-Designate Ramirez? 
COMMISSIONER-DESIGNATE RAMIREZ. I also want to thank you 

very much for your statement. Already it has made an impact on me 
and I appreciate your comments. 

DR. BOWE. Thank you.. 
COMMISSIONER-DESIGNATE RAMIREZ. I was interested in your 

comments about what the captains of industry said to you in relation to 
the government, interested from the perspective of knowing exactly 
what strides are being made in employment and in opportunities in the 
private sector and how are they affected in the relationship between 
people with professional training and people who are in skilled or 
semiskilled jobs going into the private sector? 
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DR. BOWE. What people in industry tell me is that they are rather 
confused by their government. If you take a look at regulations, for 
example, that govern this activity, the regulations are very explicit, 
very clear, very detailed on those matters that require no explanation; 
but on those that are confusing by themselves and do require details, 
the regulations are almost silent. So there is naturally quite a bit of 
confusion. What is reasonable about reasonable accommodation? 
Where do I get figures on who can build this for me? How much it will 
cost? All that kind of information they are telling me they don't have. 

Now, my organization has tried to begin responding to that and so 
have a number of other organizations. With respect to the employment 
posture on, let's say, skilled versus managerial-professional kinds of 
activities, I would think that our employment pattern generally 
parallels that of many other minorities. A lot of our people are the last 
hired. They have been hired very recently. As the recession grows in 
our country, they will be among the first to be terminated. When they 
are hired, very likely they will remain on their job level longer than 
their able-bodied colleagues. 

I don't have data that I am satisfied with on this point, but I do 
believe that the salaries generally would be lower. I am still not quite 
certain, because I am not quite sure of the nature of the statistics that 
are available. I want to look at that further. 

But generally I would think that all of this follows a basic need: 
Industry has to be helped to understand, first of all, how the abilities of 
disabled people can be tapped and the disabilities can be minimized or 
accommodated; and, number two, what is the Federal Government's 
posture? That is somewhat confusing to a number of people in 
industry. They really don't know where their government is coming 
from, how serious their government is. They really don't know. They 
hear different things from different agencies, which confuses them. 

COMMiSSIONER-DESIGNATE RAMIREZ. Just one more question. If 
you could share with us your perceptions of how minority persons 
who are also disabled fare in terms of those protections and the 
services of government. 

DR. BOWE. Terribly, terribly. First of all, there has been absolutely 
no effort, except as I have indicated, over the past year and a half to 
two years even to begin to look at that in a consolidated way. It has 
been in a bunch of completely separate enforcement activities. They 
don't even talk to each other. For that reason, of course, people who 
have characteristics in common across those two enforcement activi
ties fall between the gap. 

Number two, there is a prevalent notion, shall we say, of counting 
noses, and that does have an effect. If you want to increase the number 
of minority employees, you will increase the number of minority 
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employees; you won't complicate your problem further by hiring 
someone who is in a minority who perhaps doesn't have so much 
education or perhaps has something else that might require an 
accommodation. I am disturbed by that whole thing. 

Then, number three, the basic point comes up, 1f you are a disabled 
person, you must be qualified to be considered for protection. It is a 
fact-it has been showri again and again-that persons who are 
disabled who are also members of minority groups are denied an 
education or are denied medical care or denied any kind of opportuni
ty to get vocational training. So when they get to the employment 
gatekeeper, they are at a disadvantage. 

I just want to stress what I said earlier: terribly. It has been a 
concern of mine for 10 years and I have been totally unhappy with the 
progress in that area. 

VICE CHAIRMAN HORN. Commissioner-Designate Ruckelshaus? 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Dr. Bowe, I want to 

thank you very much for giving me the opportunity to read your 
paper. It has been very helpful. 

DR. BOWE. Thank you. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Let's suppose-because 

you made a point that I think is certainly central to this issue-that the 
Federal Government has to play a lead role in educating and setting 
the tone of understanding and commitment for the rest of the country. 
Let's suppose that, given an enlightened set of events that may occur, 
you became the advisor to the Domestic Council and you had to 
develop for the first 18 months of your administration a priorities list 
that would include executive commitments, policy statements, and 
perhaps legislative proposals of some kind. Could you fashion a 
priorities list of four or five major objectives that you might share with 
us? 

DR. BOWE. Well, I would think that I would urge the President, 
first of all, to articulate himself this policy and instruct all of his 
spokespersons, including his cabinet officials, that this was a major 
priority for the administration. 

It never ceases to amaze me that Secretary after Secretary will make 
comments about employment in their agencies or enforcement of their 
rights. They will talk about women, they will talk about minorities, 
and that is it, period. 

Number two, I would ask the President to examine the relationship 
between the dependence programs, supplemental security income, 
SSDI, medicare, medicaid, and the training and enforcement pro
grams, because I think that no one has looked at them together. I think 
they would find some rather amazing things about giving with one 
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hand and talcing with another that I think would absolutely astonish 
this administration. 

I would then require as a matter of programmatic policy that any 
new initiative that might affect disabled people take into account the 
fact that the President has established this objective. There is no 
disability impact statement and there is no effort, to my knowledge, to 
review, for example, the proposed jobs program for minority youths 
or any other such initiative and say, "What will this do to help 
America's 36 million disabled people? How can we help those people 
while we are doing this?" 

I would set forth that the administration would place as head of a 
number of the enforcement programs people with experience in this 
area, preferably who also are disabled, and would establish clearly that 
the President is going to be behind these people; he believes in these 
people; he is putting them in charge of these programs; and he will 
stand up for them. 

I think I would establish in the same office of the assistant to the 
President the enforcement-shall I say the directive-power to 
compel any agency which is 'not complying with the schedule for 
issuing guidelines to come into line. I would put that authority 
squarely right there in the White House in the West Wing and stick it 
there and stay with it and let the Secretaries know very clearly that the 
President intends that this will'be done. 

Now, I do wish to point out that I am not seeking to serve in this 
capacity. 

VICE CHAIRMAN HORN. Staff Director Nunez? 
MR. NUNEZ. Just one question, Dr. Bowe. You mentioned a figure 

of 36 million handicapped persons in the United States. How would 
you break that figure down aiid where dg_ those estimates come from? 

DR. BOWE. Those estimates come from a number of different 
sources. They come from the United States census in 1970. They come 
from a number of followup surveys conducted by the Social Security 
Administration between 1972 and 1978. They come from a study by 
the Urban Institute conducted for HEW in 1975. And they come from 
a number of other sources, some of them national, some of them 
international. 

But I have found-and I am quite satisfied in being correct about 
this-that the prevalence rate represented by the 36 million figure is an 
accurate worldwide prevalence rate. Anyone who examines, for 
example, the numbers of people served by disability insurance 
(supplemental security insurance, medicare, medicaid) will begin very 
quickly to sense that that figure is not too far off. 

Now, I must qualify all this by saying that these are all estimates. 
Nobody knows. We don't know. We don't know how many people 
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have disabilities in our country. The number could go from 20 million 
to 50 million or beyond, depending on how we define disability. But I 
am satisfied that this is not an overblown figure by any means. That is 
a figure I am completely comfortable in using. 

VICE CHAIRMAN HORN. Thank you very much, Dr. Bowe. Your 
examples, the testimony, and the tone that you have set for an 
overview in this hearing will be and already have been invaluable to 
members of the Commission as we formulate recommendations to the 
President and the Congress to deal with some of these longstanding 
problems. 

As one who early in the seventies argued for the handicapped to be 
added to the jurisdiction of this Commission, I am delighted that at 
long last we are getting experts of your caliber before us to share your 
life experiences and your expertise in this area. 

Thank you for coming. 
DR. BOWE. Thank you. 
[Applause.] 

Federal Initiatives 

VICE CHAIRMAN HORN. Will Mr. Charles w. Hoehne come to the 
stand, please. 

FEDERAL INITIATIVES: ACCOMPLISHMENTS 
OF THE 1977 WHITE HOUSE CONFERENCE ON 
HANDICAPPED INDIVIDUALS 

By Charles W. Hoehne* 

Thank you for inviting me to be with you at this meeting. It is an 
honor to be a part of the Commission's initiatives in behalf of 
individuals with disabilities. On behalf of the National Implementation 
Advisory Committee to the White House Conference on Handicapped 
Individuals, I express appreciation for the interest, concern, and effort 
manifested by the U.S. Commission on Civil Rights. 

It has now been almost 3 years since 3,700 persons from every State 
and territory assembled in this city for the White House Conference on 
Handicapped Individuals (WHCHI). They came here as representa
tives of the more than 100,000 individuals who earlier had participated 
in related conferences at the local, State, and territorial levels. By the 

* Mr. Hoehne is executive vice president of Consultant Services, Inc., Austin, Texas. 
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time WHCHI was concluded, the participants had considered and 
assigned priority to 3,548 recommendations evolving from the previ
ous State and territorial proceedings. 

The basic purpose of those recommendations was to facilitate the 
more effective integration of individuals with disabilities into the 
mainstream of American life. And, in broad effect, what WHCHI 
amounted to was merely a simple call for greater equality under the 
law. 

That call continues to be inadequately heard and insufficiently 
responded to throughout the United States. Because of this, the 
proceedings which are being held here today and tomorrow are 
particularly gratifying and refreshing. 

Congruities and Incongruities 
In an indirect and unspecific manner, the U.S. Commission on Civil 

Rights has for some time been impacting upon disability issues, 
concerns, and problems. Such an effect, while perhaps primarily 
inadvertent, necessarily and inevitably obtains as a consequence of the 
Commission's discharge of its traditional mandate. 

Disability does not respect race, creed, national origin, color, or sex. 
Persons from throughout all economic classes and social stations can, 
and do, become disabled. 

But many disabilities occur as a result of disadvantage and 
deprivation. The incidence of various types of disabling conditions is 
significantly influenced and heightened by factors such as improper 
nutrition, inadequate medical care, and substandard housing. 

Disadvantage and deprivation are the end products of patterns or 
processes of discrimination. Disabling conditions, therefore, are all too 
frequently byproducts of the same processes or patterns. That is why 
minorities are represented to a disproportionately large degree among 
America's 35 million citizens who have disabilities. 

To the extent, then, that Federal effort effectively ensures the basic 
rights of, and equal opportunities for, protected classes, such effort has 
favorable, if indirect, implications for individuals with present or 
potential disabilities. 

Yet, as WHCHI so abundantly established and documented, the 
adequate protection of the more basic rights of handicapped individu
als demands a considerably more specific and effective effort. The 
implementation plan for WHCHI recommendations states the situation 
and the need in these terms: 

The basic human and legal rights of handicapped individuals are 
more than rhetoric. A growing body of judicial decisions is 
establishing that constitutional guarantees of equal protection and 
due process extend to handicapped individuals. These constitu-
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tional protections are strengthened by Federal, State and local 
statutes enacted to assure attentiveness to the needs-and poten
tial-of individuals who are handicapped in such particular areas 
as education, employment, accessibility, housing, alternative 
living accommodations, leisuretime pursuits, public transportation 
and voting. 

The entire [White House] conference record overwhelmingly 
reflects that formal articulation of a right is one matter; the 
general enjoyment of that right is quite another. It should not be 
necessary to vindicate basic rights of handicapped individuals on a 
case by case basis in local communities throughout the Nation. 
Instead, legislation must be restated with greater force and 
precision. More adequate administrative mechanisms for enforce
ment are needed. . . . 

Individuals with disabilities have frequently been referred fo as a 
"hidden minority." If substantially hidden, this special population 
nonetheless represents the largest mim;irity group in this country. The 
disabled population also represents, for the most part, the most 
disadvantaged and deprived group within our society. Disabled 
persons are inhibited and impinged upon by all the problems which 
have historically confronted other minority groups or currently 
protected classes, but those problems are for handicapped individuals 
compounded by the exceptionality of disability. 

The various reports issµed following WHCHI are lengthy both in 
number and in content. Throughout all those reports, it is made plain 
that individuals with disabilities have been and continue to be 
subjected to massive discrimination. Discrimination can be rooted in 
different' types of motives and manifested in various ways. This 
Commission and its staff are thoroughly familiar with the more 
invidious forms of discrimination which are primarily prompted by 
ignorance, prejudice, and economics. 

What handicapped individuals are subjected to is perhaps a less 
virulent and more subtle form of discrimination. Here, too,. ignorance 
is a factor; myths, misconceptions, and unenlightened attitudes about 
handicapped individuals and handicapping conditions account largely 
for the discrimination encountered by all too many individuals with 
disabilities. 

If perhaps more benign in its underlying motive, this latter type of 
.discrimination is nevertheless as insidious and as intolerable as any 
other type. The end products, disadvantage and deprivation, are 
exactly the same in either case. 

The reality of this situation represents the broadest finding of 
WHCHI. It is a finding that cuts across. all the functional areas, topical 
categories, and specific subjects th~t were addressed. And the 
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amelioration of this situation represents, in a broad and general sense, 
the most fundamental recommendation evolving from the conference. 

WHCHI Specifics 
An exhaustive examination of all the major findings and recommen

dations of WHCHI is not possible within the time available today. Nor 
is comprehensive review and discussion of all that evolved from the 
various WHCHI proceedings appropriate to the purposes of this 
particular meeting. 

By way of basic overview, it will be recalled that the various actions 
voted and recommended as a result of WHCHI were broken down and 
classified under these major headings: 

A. Architectural Accessibility and Safety 
B. Attitudes and Awareness 
C. Civil Rights 
D. Communication 
E. Cultural and Leisure Activities 
F. Economics 
G. Education 
H. Government Organizations and Practices 
I. Health 
J. Housing 
K. Services to Disabled Veterans 
L. Special Populations-Handicapped Aged Persons, Minority 

Handicapped Persons 
M. Transportation 

With regard to the status of the many actions recommended, the cover 
of the final report of the National Implementation Advisory Council to 
WHCHI aptly summarizes the situation in its main title: Some Progress 
Has Been Made. . .But Not Enough. .. 

Under the civil rights heading alone, delegates voted that 50 specific 
actions be taken. Legislation enacted in 1978 was responsive to some 
of these recommended actions, but most of the action steps have not 
been taken, and implementation of the 1978 legislation continues to 
remain substantially deferred. 

With regard to disabled veterans, a major fmding was that this 
population faces a particular kind of problem because their disabling 
condition -precludes their continuation in active military service and 
because the Federal and State governments have established a separate 
system with specific methods to deal with their disabling conditions. 
Conference delegates strongly reaffirmed the magnitude of theSe 
problems by calling for improved Veterans Administration programs 
and civilian mental health and physical health services as well as 
psychological and social services to assist the disabled veteran, 
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including ethnic and cultural minorities. Twenty specific actions were 
recommended. 

The Veterans Administration has been carrying out training and 
other activities to strengthen its rehabilitation services for disabled 
veter.ans; requests for proposals are out for the evaluation and 
improvement Qf special aids, appliances, and technological devices. No 
one purports, however, that progress has been as rapid or massive as is 
desirable. 

As part of the overall conference, during February of 1977, 11 
workshops were held in communities heavily populated with minori
ties. The purpose 0£ these meetings, which were held in all parts of the 
United States, was to increase input from handicapped individuals who 
are nonwhite or of Hispanic ancestry. 

The special problems of handicapped aged persons were addressed, 
as were the exceptional circumstances of handicapped Native Ameri
cans and the unique needs of handicapped individuals in the Trust 
Territory of the Pacific Islands. The major finding of this effort in 
behalf of special populations of handicapped individuals is expressed in 
the following language: 

The general problems of neglect and inadequate provisions which 
occur for all handicapped persons are even greater for persons 
who are also members of ethnic minority groups. Similarly, the 
unique needs of the rapidly growing population of elderly 
handicapped persons have also been neglected in the development 
of national policies on behalf of all mentally and physically 
handicapped persons . 

. . . The·' problems of special populations with handicaps do not 
exist in isolation. It was evident that recommendations, to be 
meaningful, would require that emphasis on appropriate services 
and programs be specified in each of the topic areas. . . . 

Eleven specific recommendations pertaining to the unique circum
stances of handicapped individuals who are nonwhite or of Hispanic 
ancestry evolved from the workshops held in communities heavily 
populated with minorities. 

Specific imp~ementation action responsive to the findings and 
recommendations related to special populations of handicapped 
individuals has been less than auspicious. The 1978 amendments to the 
Federal Rehabilitation ,Act contain a number of provisions designed to 
strengthen and facilitate serN"ices to handicapped Native Americans 
bu~,· 11s with the 1978 ame~dments as a. whole, these provisions are 
substan,tially in await of implementation. 

An~. to the extent that the special problems of elderly handicapped 
ind~viduals are being addressed, the primary illustration of this seems 
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to be not in public programs, but instead in the coalition that is at this 
time being developed between consumer advocacy groups composed 
of individuals with disabilities or individuals who are elderly. 

There are those who would argue that the basic condition of 
handicapped individuals in the United States has in fact worsened 
since the White House Conference was held 3 years ago. The problems 
of energy, inflation, and growing unemployment, after all, tend to 
impact more brutally upon individuals who frequently do not have the 
range of coping alternatives available to persons who are not 
handicapped. 

In the introductory section of the National Implementation Adviso
ry Committee's final report, the present situation is seen in this 
perspective: 

America is now in the Eighties, approaching the end of this 
century. The society is more complex, needed goods are more 
costly, resources are dwindling, and competing interests for these 
goods, services, economic and natural resources are growing. 

The times are difficult for all of us. For handicapped individuals, 
the times are the most difficult of all. The issues of inflation, 
energy, affordable, accessible education and training, jobs and 
upward mobility, food, housing, transportation, health and reha
bilitation services are sharply focused within the constraints of 
today's economics and priorities. . . . 

Yet, the situation is not entirely dismal and without hope. Public Law 
95-602 (the Rehabilitation, Comprehensive Services, and Develop
mental Disabilities Amendments of 1978) is, insofar as Federal 
initiatives in behalf of handicapped individuals are concerned, truly 
legislation of historic and milestone dimensions. Public Law 95-602 
establishes a specific statutory basis and conceptual framework for 
improved opportunities and greater independence on the part of 
individuals with disabilities. Perhaps most significantly of all, this 
legislation contains important provisions to clarify, to advance, and to 
ensure the better enforcement of the human and civil rights of 
handicapped individuals. 

The problem is that Public Law 95-602 (signed on November 6, 
1978) remains substantially unimplemented. Nor are there any reason
able prospects that this legislation will be more adequately and more 
effectively executed anytime in the foreseeable future. 

My fellow panelist, Frank Bowe, has written two books that clearly 
describe why this situation is highly detrimental not merely to 
handicapped individuals, but to all Americans. His analysis very 
soundly and quite convincingly demonstrates how this denial of the 
basic human and civil rights of individuals with disabilities, together 
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with the associated insufficiency or absence of adequate and appropri
ate services, enormously complicates basic problems of inflation and 
taxation. 

I shall not attempt within these time limits and this format to review 
what Dr. Bowe has established. Instead, I shall simply offer two 
suggestions. 

The first of these is that the fact that this meeting is taking place 
provides an additional basis for hope and encouragement on the part of 
those who are concerned about disability issues and the rights of 
individuals with disabilities. 

The second suggestion is that the United States Commission on Civil 
Rights can, through a logical progression of its current efforts and 
through the natural evolution of its traditional focus or mandate, make 
an enormously positive and greatly needed contribution in this area. 

Let me explain what I mean. 

Federal Initiatives 
Beginning with legislation aimed at the rehabilitation of disabled 

veterans of World War I, proceeding with the enactment of the 
Vocational Rehabilitation Act of 1920, and continuing with the 
authorization and establishment of additional programs and services 
since that era, it has been Federal initiative that has been at the 
forefront of this field. It has been, throughout the greater part of this 
century, Federal action that has catalyzed and provided the more 
substantial basis for meaningful improvements in the daily lives of 
individuals with disabilities. 

The National Planning and Advisory Council to WHCHI reviewed 
the findings and recommendations evolving from the various confer
ence proceedings. The Planning and Advisory Council then formulat
ed a basic implementation plan and strategies for the execution of that 
plan. 

Several components were of central importance to the plan and 
strategies. One component was the formulation and issuance of a 
strong national policy to ensure that individuals with disabilities may 
participate fully in our society with full enjoyment of its benefits. A 
clearly expressed, visible, convincing national commitment to such a 
policy was requested. Closely related to this were recommendations 
designed to guarantee the better enforcement and improved enjoyment 
of the basic human and civil rights of individuals with disabilities. 

What was recognized then, and what must be recognized now, is 
that it frequently is not a disabling condition itself that most handicaps 
or restricts an individual; rather, it too commonly is the attitudes about 
disabilities and the levels of awareness that most greatly limit persons 
with disabling conditions. The recognition of this abundantly docu-
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mented reality is what prompted the National Planning and Advisory 
Council to state one of the conference's more major findings in this 
language: 

Although handicapped individuals do need certain accommoda
tions, they have the potential of being integrated into all facets of 
daily life. This integration can be made possible through a change 
in public attitude. Awareness by the public of the capabilities of 
handicapped persons must be stimulated to assure them the same 
social and civil rights enjoyed by all the people of these United 
States. 

There is no better way to foster better attitudes, awareness, under
standing, and acceptance than by focusing upon and emphasizing the 
basic civil and human rights of the vulnerable. 

Insofar as handicapped individuals are concerned, Federal initiatives 
traditionally have encompassed more than legislation and appropria
tions for grants-in-aid. An exhibition of empathy and understanding, 
accompanied by the provision of a constructive example, also can 
represent extremely meaningful Federal initiative, particularly in this 
instance and area. 

This meeting provides exactly that type of display. I urge that the 
Commission continue in its initiative. 

Thank you very much. 
VICE CHAIRMAN HORN. Mr. Hoehne is the executive vice president 

of Consultant Services, Incorporated, a former member of the White 
House Conference's Advisory Council on the Handicapped. He is an 
attorney in private practice in Austin, Texas, specializing in disability 
issues. He is general counsel for the Rehabilitation Services Associates, 
Incorporated, which is a private rehabilititation agency providing 
direct rehabilitation services to injured, disabled workers. He has had 
two decades of experience in State legislative and human services 
programs and has been involved in numerous State conferences 
affecting the handicapped, including the White. House Conference on 
Handicapped Individuals. He has been a primary draftsman of the final 
reports of that Conference and written a number of books and articles 
in this area, his latest being The ABCs of Independent Living, 
Rehabilitation Services , and Public Law 95-602: Implementation Issues, 
Challenges and Obstacles. We are delighted to have you with us. Ifyou 
could summarize your paper, we, of course, will insert the original in 
the record. 
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STATEMENT OF CHARLES W. HOEHNE, EXECUTIVE VICE 
PRESIDENT, CONSULTANT SERVICES, INC., AUSTIN, TEXAS 

MR. HOEHNE. Mr. Chairman and Commissioners, I thank you for 
the opportunity of being here. I know that I speak for all of the people 
who served on the National Implementation Advisory Committee to 
the White House Conference when I express appreciation for the 
interest, concern, and initiative that the Commission is starting to 
exert. 

It has been almost 3 years since 3,700 persons from every State and 
territory assembled in this city for the White House Conference on 
Handicapped Individuals. They came here as representatives of more 
than 100,000 people who had earlier participated in related proceed
ings at the local, State, and territorial levels throughout the United 
States preliminary to the national conference· here in Washington. 
They considered and assigned priorities to 3,548 recommendations, 
performed an enormous amount of work, and established a basis for a 
series of reports that now provide a very detailed blueprint of the 
action required to meet the needs of disabled citizens of this country. 

In broad effect, what the whole White House Conference amounted 
to was merely a simple call for greater equality under the law. But that 
call still hasn't been heard and responded to very effectively in this 
Nation. 

The area you are now getting into isn't really all that new to the 
United States Commission on Civil Rights because, as Dr. Bowe 
pointed out earlier, disability occurs disproportionately among people 
who are disadvantaged and deprived. You have been involved in 
fighting discrimination for a long time. I think that what you are 
moving into now is nothing other than a natural progression or 
evolution ofyour traditional mandate. 

The reports of the White House Conference represent a thoroughly 
documented statement of unmet human needs, but these reports also 
represent, as I said earlier, a quite specific and detailed blueprint for 
action. There is, in fact, a very comprehensive implementation plan. 
Right up front in that implementation plan, there is a statement that I 
think is very appropriate to this conference today. The statement 
reads: 

The basic human and legal rights of handicapped individuals are 
more than rhetoric. A growing body of judicial decisions is 
establishing that constitutional guarantees of equal protection and 
due process extend to handicapped individuals. These constitu
tional protections are strengthened by Federal, State, and local 
statutes enacted to assure attentiveness to the needs and potential 
of individuals who are handicapped in such particular areas as 
education, employment, accessibility, housing, alternative living 
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accommodations, leisuretime pursuits, public transportation, and 
boating. 

The entire White House Conference record overwhelmingly 
reflects that formal articulation of a right is one matter, but the 
general enjoyment of that right is quite another matter. It should 
not be necessary to vindicate basic rights of handicapped 
individuals on a case-by-case basis in local communities through
out the Nation. Instead, legislation must be restated with greater 
force and precision. More adequate administrative mechanisms 
for enforcement are needed. 

That is central to the entire implementation plan that came out of the 
White House Conference. 

Individuals with disabilities are frequently referred to as a "hidden 
minority." If they are substantially hidden, this special population 
nevertheless represents the largest minority group in the country. It 
also represents the most disadvantaged and deprived group in the 
country. 

The reports issued as part of the White House Conference are 
lengthy both in number and content, but throughout all those reports it 
is very plain that individuals with disabilities have been and continue 
to be, as Dr. Bowe earlier this morning pointed out to you, subjected 
to massive discrimination in this country. It is not the kind of 
discrimination that is based on invidious motives, but on ignorance, 
myth, misconceptions, a lack of awareness, and a failure of understand
ing. But it is there. 

Within the time frame that we have this morning-I realize we are 
probably running somewhat behind schedule-it is not possible to 
examine everything contained in the White House Conference reports, 
but such an examination is really not essential to the discharge of your 
new mandate. Simply by way of refreshing your memory, you recall 
that in the final reports the findings and actions recommended were 
broken down into these major headings: architectural accessibility and 
safety; attitudes and awareness; civil rights; communication; culture 
and leisure activities; economics; education; government organization 
and practices; health; housing; services to disabled veterans; and then 
special populations: handicapped aged persons and minority handi
capped persons; and transportation. 

With regard to the status of many of the actions recommended, the 
cover of the final report of the National Implementation Advisory 
Council to the White House Conference aptly summarizes the 
situation in its main title, which reads, Some Progress Has Been 
Made. . .But Not Enough. ... 

Under the civil rights heading of the reports, delegates voted that 50 
specific actions be taken. Legislation enacted in 1978-I am referring 
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to Public Law 95-602-was responsive to some of these recommended 
actions, but most of the action steps have not be taken and, as Dr. 
Bowe pointed out earlier this morning, implementation of the 
legislation continues to remain substantially deferred. 

With regard to disabled veterans, for example, a major finding of the 
White House Conference was that this population faces a particular 
kind of problem because their disabling condition precludes their 
continuation in active military service and also because Federal and 
State governments have established a totally separate system with 
specific methods to deal with the disabling conditions of veterans. 

Conference delegates strongly reaffirmed the magnitude of these 
problems by calling for improved Veterans Administration programs 
and civil mental health and physical health services as well as 
psychological and social services to assist disabled veterans, including 
ethnic and cultural minorities. They recommended 20 specific actions. 

The VA now has been carrying out training and other activities to 
strengthen its rehabilitation services to disabled veterans, and there are 
some requests for proposals out to evaluate and improve special aids, 
appliances, and technological devices. But no one purports that 
progress has been as rapid or massive as would be desirable. 

As part of the overall conference, in February of 1977, 11 
workshops were held in communities heavily populated with minori
ties. The purpose of these meetings-and they were held in all parts of 
the United States-was to increase the input from handicapped 
individuals who were nonwhite or of Hispanic ancestry. The special 
problems of handicapped aged persons were addressed, as were the 
exceptional circumstances of handicapped Native Americans and the 
unique needs of handicapped individuals in the Trust Territory of the 
Pacific Islands. 

The major finding of this effort in behalf of special populations of 
handicapped individuals is expressed in the following language: 

The general problems of neglect and inadequate provisions which 
occur for all handicapped persons are even greater for persons 
who also are members of ethnic minority groups. Similarly, the 
unique needs of the rapidly growing population of elderly 
handicapped persons have also been neglected in the development 
of national policies on behalf of all mentally and physically 
handicapped persons. 

The problems of special populations with handicaps do not exist 
in isolation. It was evident that recommendations, to be meaning
ful, would require that emphasis on appropriate services and 
programs be specified in each of the topic areas covered in the 
report. 
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To the extent, Mr. Chairman and members of the Commission, that 
the special problems of elderly handicapped individuals are being 
specifically addressed, the primary illustration of this is not in public 
programs, but instead is found in the action which consumer 
organizations, coalitions of disabled individuals, and associations of 
elderly handicapped are themselves putting together. 

There are some, I think, whc;, would argue with a lot of force and 
merit that the basic condition of handicapped individuals in the United 
States has in fact worsened in the 3 years since we had the White 
House Conference in this city. The problems of .energy, inflation, and 
growing unemployment, after all, tend to impact more brutally upon 
individuals who do not have the range of coping alternatives available 
to persons who are not handicapped. 

In the introductory section to the National Implementation Adviso
ry Committee's final report, the present situation is seen in this 
perspective: 

America is now in the eighties, approaching the end of this 
century. The society is more complex. Needed go9ds are more 
costly. Resources are dwindling and competing interests for these 
goods, services, economic and natural resources are growing. 

The times are difficult for all of us. For handicapped individuals, the 
times are the most difficult of all. The issues of inflation, energy, 
affordable and accessible education and training, jobs,and upward 
mobility, food, housing, transportation, health and rehabilitation 
services are sharply focused within the constraints of today's econom
ics and priorities. 

You asked earlier about bright spots. There really aren't that many. 
If I had to identify one, it would be the enactment of Public Law 95-
602. The Rehabilitation Services and Developmental Disabilities Act 
Amendments of 1978 is really a major milestone piece of legislation in 
terms of services to individuals with disabilities. But the law was 
signed on November 6, 1978, and, for the most part, it continues to 
remain unimplemented. 

The legislation does, though, contain important provisions to 
clarify, to advance, and to ensure the better enforcement of the human 
and civil rights of handicapped individuals. You should-and by 
hundreds of thousands of individuals throughout this Nation as they 
learn of your initiative, you will-be applauded for becoming 
interested in and moving forward with this effort to better effectuate 
the declared public policies of this land. 

Dr. Bowe cited one of his books this morning when he discussed 
some of the economics of disability and the superciliously inverted 
way in which national resources are allocated for the barest subsis-
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tence and support of handicapped individuals, keeping them alive but 
not allowing them to become productive and independent. He has, 
actually, written two books that address this deplorable situation and 
the issues which the situation presents. I am not going to be redundant 
by trying to cover ground that he has already covered very 
masterfully, but there is, from my perspective, hope and encourage
ment simply in the fact that this meeting is taking place. 

The United States Commission on Civil Rights can, as I said earlier, 
aggressively undertake what I regard as a very logical progression of 
its current efforts and, through the natural evolution of its traditional 
focus or mandate, make an enormously positive and greatly needed 
contribution in this area. Let me explain what I mean. 

The Federal Government has preeminently throughout this century 
been the catalyst for bringing about improvements in services for 
individuals with disabilities. It started in 1918, in large part, with the 
enactment of legislation directed toward the rehabilitation of veterans 
who were disabled in World War I. The program became so effective 
that in 1920 the Congress extended it to the civilian population. Since 
1920 and continuing through 1978, the legislation periodically has been 
refined, strengthened, and improved upon. 

The National Planning and Advisory Council, which was the group 
that assisted in carrying out the White House Conference 3 years ago, 
reviewed the findings and recommendations that evolved not only 
from the national meeting here in Washington, but from all the 
thousands of meetings that took place in States and at regional levels 
within the States. That Council formulated a basic plan with strategies 
for accomplishing and achieving the goals and improvements which 
disabled individuals themselves said they needed in order to become 
more independent and self-sufficient. ~everal components were of 
central importance to the plans and strategies developed by the 
National Planning Advisory Council. 

One component, which I think is extremely pertinent to why you 
are here today, was the formulation and issuance of a strong national 
policy to ensure that individuals with disabilities may participate fully 
in our society, with full enjoyment of its benefits. A clearly expressed, 
visible, and continuing national commitment to such a policy was 
requested. 

Closely related to this component of the implementation recommen
dations were other recommendations designed to guarantee the better 
enforcement and improved enjoyment of the basic human civil rights 
of individuals with disabilities. 

What was recognized then, and what I hope is recognized now, is 
that it frequently is not a disabling condition itself that most handicaps 
or restricts individuals with disabilities; rather, it too commonly is the 
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attitudes that others have about disabilities and their levels of 
awareness-or lack of levels of awareness-that most greatly limit 
persons with disabling conditions. 

The recognition of this is what prompted the National Planning and 
Advisory Council to state, as one of the conference's major findings, 
the following: 

Although handicapped individuals do need certain accommoda
tions, they have the potential of being integrated into all facets of 
daily life. This integration can be made possible through a change 
in public attitudes. Awareness by the public of the capabilities of 
handicapped persons must be stimulated to assure them the same 
social and civil rights enjoyed by all people of these United States. 

There is no better way to foster improved attitudes, awareness, 
understanding, and acceptance than by focusing upon the basic civil 
and human rights of people who are vulnerable. Insofar as handi
capped individuals are concerned, Federal initiatives traditionally 
have encompassed more than just legislation and appropriations for 
grants-in-aid. 

An exhibition of empathy and understanding, accompanied by the 
provision of a constructive example, also can represent extremely 
meaningful Federal initiative, particularly in this instance and area. 
This meeting provides that kind of display, and I urge the Commission 
to continue in its initiative. 

VICE CHAIRMAN HORN. Thank you very much. We appreciate your 
testimony. 

Our next panelist on this section on Federal initiatives is Deborah 
Kaplan, a private attorney and consultant, a former chairperson of the 
National Disabled Women's Caucus at the White House Conference. 

Ms. Kaplan is from Oakland, California, where she has a private 
practice and is a consultant on handicapped issues. In 1976 she founded 
the Disability Rights Center, which is an employment advocacy 
group. She is extremely active in numerous communities and other 
boards and councils, and appeared at several caucuses, including the 
National Disabled Women's Caucus at the White House Conference, 
as I mentioned, which was held in May 1977. She has provided legal 
research and technical assistance preparing briefs and conducting 
training sessions on the legal rights of the disabled under section 504 of 
the Rehabilitation Act of 1973. She will discuss Federal employment 
and the handicapped. 

If you could summarize your paper in about 15 to 20 minutes, we 
would appreciate it. 

Ms. KAPLAN. If you want to wave at me when 15 minutes comes, 
that would be helpful. 
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VICE CHAIRMAN HORN. Okay. 

FEDERAL INITIATIVES: EMPLOYMENT OF 
DISABLED PEOPLE IN THE PUBLIC SECTOR 

By Deborah Kaplan* 

While the major subject of this paper is employment of disabled 
people in the public sector, I would like to take the opportunity first to 
address the general topic of civil rights and disabled people. It is 
extremely important to the disabled community that the U.S. Commis
sion on Civil Rights has been granted jurisdiction to extend its 
activities to the area of civil rights and disabled citizens. It represents a 
recognition by the U.S. Congress that our civil rights are worthy of 
study and protection; it also brings us more strongly into the civil 
rights "family" of protected groups with whom we have already 
established close working relationships. The period ahead of us will be 
a time for developing closer ties and trusting bonds, for putting aside 
differences and jealousies. We stand to gain more together than we 
ever could separately, and we are all becoming acutely aware of what 
we stand to lose ifwe cannot stand together. 

The disabled community has many strengths to bring to the civil 
rights movement. Many of our supporters and allies are from outside 
the civil rights arena. We are as diverse a group as the entire U.S. 
population. Our families and friends are found throughout the country. 
It is incumbent upon us to be strong advocates of the proposition that 
the denial of civil rights to any group hurts us as well. It will also be 
our job in the future to remind the leaders of other civil rights groups 
that a substantial number of their own people are also members of our 
constituency. The civil rights community is enriched by our presence, 
for our efforts to achieve independence and equality for ourselves will 
directly enhance the lives of blacks, Latinos, women, and other 
protected-class members with disabilities. 

The Role of the Public Sector in Employment 
The public sector has a major role to play in increasing the 

opportunities available to disabled people in employment. Although 
many changes are needed, and true equality of opportunity has yet to 
emerge, it is also true that public employment has been more available 

• Deborah Kaplan is an attorney and consultant in Oakland, California. 
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to disabled people than in the private sector. A close examination of 
the issues reveals, however, that we are still only making relative 
comparisons. For far too many disabled Americans, discrimination in 
employment, public or private, is the rule. 

All levels of government, from Federal to local, have an obligation 
to serve as models in eradicating discriminatory practices from their 
employment policies. There are countless statutes that.are enforceg by 
Federal agencies, State bureaus and departments, and county commis
sions which prohibit discrimination against disabled people in employ
ment, public accommodations, housing, service delivery, and through 
architectural barriers. All segments of the community, including 
private businesses, disabled groups, and individual citizens, can readily 
spot the hypocrisy inherent in the unequal treatment of disabled job 
applicants and employees by government entities that are purporting 
to end discrimination by the private -.sector. The result 1s that disabled 
people develop an often-justified distrust of the enforcing agencies. 
Private sector businesses and institutions either realize that the law will 
not be strictly enforced against them, or else they lose respect for the 
system. All of this drastically undermines the civil rights of disabled 
people. 

Public sector employment offers a wide variety of employment 
opportunities for disabled people. This means that people with all 
types of disabilities and training or professions have a greater chance 
qf finding the job for which they are most qualified. Because many 
public agencies and departments employ relatively large numbers of 
people, there is a greater likelihood that job restructuring and other 
methods for accommodating disabled employees can be managed 
without subjecting the agency to an undue hardship. All this enhances 
the attractiveness of public sector employment for disabled people. 

There are public policy reasons for employing disabled people in 
government jobs as well. Disabled peopl~ must be perceived by the 
public as an integral part of government on a highly functional level. 
By employing disabled people in a broad variety of positions, many 
with direct public contact, a government agency is making a 
statement, although it is through actions rather than words. Public 
relations campaigns, posters, and "National Hire the Handicapped 
Week," are poor substitutes for the real thing: disabled people 
performing a broad variety of public service functions competently 
and efficiently. 

For the same reasons, it is imperative that disabled people be 
actively recruited for leadership positions within government agen
cies. Disabled persons must be involved in setting priorities, develop
ing policies, and actively providing leadership to public programs. It is 
an embarrassment when Secretary Patricia Harris makes public 
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statements deploring the lack of minorities and women in higher level 
positions at HEW (now HHS) with no reference at all to the greater 
void of disabled people at the top of that agency. It is not enough to 
hire a token disabled person to lead an agency that deals exclusively 
with disability programs. Of course, disabled individuals should head 
such departments, but we should also find disabled representation at 
policymaking levels throughout the public sector. 

The Record of the Public Sector 
Federal: Since 1948, the Federal Government has been prohibited by 

statute from discriminating against disabled people in employment.1 

However, the wording of the statute is indicative of the negative 
stereotypes about disabled people of that time with its express 
requirement that the disabled person not present a hazard to himself or 
others on the job. While a concern for safety is legitimate with respect 
to all employees, such statutory language exposes an underlying 
assumption that disabled workers are more prone to injuries on the job 
and/or are more likely to use poor judgment in choosing employment. 
Such assumptions are offensive and not supported by experience. 

During the period between 1948 and 1973, the Federal Government 
initiated the selective placement program in the Civil Service 
Commission (CSC, now the Office of Personnel Management) to 
expand employment opportunities for disabled people. Major underly
ing concepts of this program were that disabled people needed to be 
carefully screened into appropriate positions, there being many 
positions from which it was felt people with disabilities could be 
categorically excluded, and that disabled people needed to prove to 
the government and their supervisors and coworkers that they were 
qualified and competent by performing successfully on the job for 
lengthy periods of time with virtually no job security. During this time 
special appointing authorities were initiated for agencies to hire 
disabled people without going through competitive procedures. Based 
on the premise that qualified disabled people might not be able to 
compete with other applicants successfully, the "schedule A" appoint
ing authorities began to be used to hire disabled people outside of 
regular processes.2 Unfortunately, employees hired this way were not 
protected against adverse actions and had no access even to internal 
grievance procedures to seek redress for unfair treatment. Thus, an 
agency could take the "risk" of hiring a disabled employee and, if 
dissatisfied for whatever reason, could end the experiment rather 
abrubtly. 

' 62 Stat. 351, ch. 434, June 10, 1948, amended by Pub. L. No. 89-554, 5 U.S.C. §7153 (1966). 
2 5 U.S.C. §3302, 5 C.Fj.R. 315.703(d), 5 C.F.R. 213.3102(t), 5 C.F.R. 213.3102(u), FPM letter 306-
17. 
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All of this is not meant to imply that the selective placement 
program was not a marked improvement over past practices or the 
private sector. Many disabled people were brought into the Federal 
Government during this period. One disabled young man graduated 
from a prestigious eastern law school in 1964 in the top 10 percent of 
his class with such distinctions as membership on the law review, the 
directorship of the school's legal research group, and the vice 
presidency of his law school. In his third year oflaw school he applied 
to 39 law firms, with whom he had personal interviews. He did not 
even receive a written rejection from one of them. In fact, he was told 
by some firms that he could not be hired because of his dis,ability. In 
the next year, he applied for a position at two Federal a_g~ncies and 
was accepted by both. / 

The selective placement program's shortcomings were consistent 
with prevalent social attitudes of the times. Disabled people tended to 
be seen as dependent and relatively worthless to society. Charity, 
rather than rights, was dispensed and could be terminated if not 
gratefully accepted. These attitudes and practices also existed within 
the Federal Government to a certain extent, although a primary 
objective of the selective placement program was to change these 
attitudes through a kind of gentle persistence. Civil rights, though, was 
not the focus or perspective. 

The problem we face today is that the Federal Government's 
affirmative action program for disabled people is built upon an 
outdated foundation. Because the system tended to beg for favors for 
disabled people, and was in fear of the effects of demanding rights, it 
has been difficult to change from "selective placement" to affirmative 
action accompanied by job accommodations, removal of barriers, 
ending the practice of job stereotyping, and true upward mobility for 
disabled employees. 

In 1973 Congress enacted section 501 of the Rehabilitation Act, 
requiring Federal departments and agencies to implement affirmative 
action plans with CSC as the enforcer and monitoring agency. It also 
established the Interagency Committee for Employment of the 
Handicapped, which serves to study and eliminate barriers to full 
employment equity for disabled people and also oversees the agency 
affirmative action plans. 

In 1977 a disabled woman sued the Federal Government for 
employment discrimination. One of her obstacles was that CSC had no 
procedure for administratively handling disability discrimination com
plaints and CSC was taking the position that it was not legally or 
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otherwise obligated to provide such a procedure even though such 
discrimination was prohibited.3 The Federal court ordered CSC to 
implement a complaint procedure for disabled people to seek redress 
from illegal discrimination, and that started the rulemaking procedure 
to put in place the complaint procedure. 

A significant factor in the development of those procedures was the 
extent to which disability organizations were directly involved. 
Although the proposed regulations were grossly inadequate as 
originally proposed, CSC was responsive in meeting with representa
tives of the disability community, who had formed a coalition 
specifically to deal with this issue, granting extended time to develop 
comprehensive recommendations and to meet again to discuss the 
substantive rules. Since then people with disabilities have been 
involved in providing more guidance and positive criticism: The lines 
of communication are fairly open. The disabled community was 
instrumental in seeing that the section 501 program was transferred to 
the Equal Employment Opportunity Commission (EEOC), together 
with other Federal EEO programs, rather than remaining at CSC as 
originally proposed. 

Because of the surveillance and constant input from the disabled 
community, the system is more sensitive and responsive than before 
1973. Several meetings have been held with Chair Eleanor Holmes 
Norton, and those lines of communication are also open. Goals and 
timetables are now a central requirement of the section 501 affirmative 
action requirements; they were originally requested in a petition to 
CSC and EEOC from a multitude of disability groups. The Office of 
Personnel Management has revised its medical requirements that apply 
to all competitive service jobs to make it easier for disabled people to 
enter the government. Schedule A special hiring authorities have been 
revised to give disabled employees more security, although some 
liabilities still exist. 

State: For State government, there is no uniformity. Some States 
self-impose nondiscrimination and have an affirmative action program 
for hiring within their own agencies. But many do not. There are some 
notable models that could be followed; one of them is California, 
which was the first jurisdiction to require State departments and 
agencies to meet goals and timetables for hiring disabled people. 

The California State Personnel Board faced a major problem in 
implementing a goals and timetables requirement for disabled people. 
If it applied the goals for all disabled people, the agencies could 
circumvent the intent by hiring people with minor disabilities that 
would not require job accommodations or other modifications and yet 

3 Rvan v. FDIC, 525 F.2d 762 (D.C. Cir. 1977). 
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still claim to be in compliance. If it required strict numbers for each 
type of disability, it would be imposing a statistical and personnel 
management nightmare. However, it was able to make the distinction 
between the broader class of disabled people who require protection 
from discrimination and the narrower class of people with more severe 
disabilities whom the State government felt should be actively 
recruited and hired. 

The California goals and timetables apply only to certain identifiable 
groups: people with hearing and visual impairments, people with 
orthopedic or mobility impairments, and people with mental disabili
ties. 

The California program has other very attractive attributes. It was 
developed and is implemented by a very competent staff led by 
disabled individuals with good strong contacts with the disabled 
community. State agencies are scrupulously reviewed for compliance, 
and the program has been very successful. During 1979 the State hired 
600 disabled people in the targeted groups. Several agencies have met 
or exceeded their goals. By sorry contrast, the Federal Government 
has consistently managed to experience a decline in the overall 
percentage of disabled employees every year since 1973 when section 
501 was enacted. 

California has also implemented a plan allowing agencies to hire 
readers for blind workers, interpreters for hearing-impaired workers, 
and attendants for workers with substantial mobility limitations. The 
creation of positions expressly to provide these accommodations 
eliminates the problems of adding such duties to those of already busy 
staff. 

Recommendations 
Federal: One of the major problems facing the disability affirmative 

action program is lack of enforcement and program staff. Within the 
agencies, there is very little visibility or high-level attention to the 
program. Many agencies have delegated the duty of preparing and 
sending off affirmative action plans to the EEOC to a fairly low-level 
personnel staff member, and that is virtually the entire resource put 
into it. Clearly, affrrmative action in hiring disabled people should be 
more than filing papers, putting up a poster or two during "National 
Employ the Handicapped Week" (should affrrmative action be 
reduced during the rest of the year?), and printing pictures of disabled 
employees in the agency newsletter. Yet that is what some agencies are 
reporting as their major activities. Other agencies have to be prodded 
and cajoled year after year into filing their annual reports. 

The affrrmative action program for disabled people should not be 
enforced in an agency's personnel office but in the EEO offices along 

50 



-----------

with programs for minorities and women. Disabled individuals should 
be actively recruited for such positions at policymaking levels within 
each agency. 

The disabled community is worried that the goals and timetables 
required by the EEOC will become a failure, because the Federal 
agencies will not undertake a serious outreach program. Disabled 
groups and individuals have come to realize that a Federal job 
announcement often arrives too late for a job that has already been 
filled in the minds of the hiring supervisors, if not in fact. Other 
disabled people have filed their resumes with the selective placement 
coordinators in the agency personnel offices only to find later that 
their resume has never been taken out of its file cabinet. The Federal 
regional offices have very few staff working on disability affirmative 
action, yet that's where the majority of disabled people can be found. 

Many agencies have yet to establish working advisory groups of 
disabled employees, as previously required, to provide their expertise 
on such issues as outreach and recruiting, removing barriers, making 
accommodations, and much more. Disabled people are one of the most 
knowledgeable resources available, yet many agencies overlook them. 

The recently announced authority granted to the Justice Depart
ment to serve as lead agency in implementing section 504 will also 
have an impact on Federal employment of disabled people. The 1978 
amendments to the Rehabilitation Act included an amendment to 
section 504 applying its provisions to the Federal Government's 
programs and activities. Clearly, the proper interpretation of this 
statute is to apply section 504's requirements to the Federal Govern
ment's employment practices. This will require a revision of the 
Federal practices with respect to medical examinations and preem
ployment inquiries, removal ofbarriers, and other major areas. 

The Justice Department is an excellent choice to serve as lead 
agency with respect to section 504. The Civil Rights Division has a 
history of taking a strong civil rights stance on issues involving 
disadvantaged and minority groups, and it is reasonable to expect them 
to take a tough stand on section 504. They should begin their work on 
interpreting and enforcing the 1978 amendment immediately, since 
much time has elapsed during which the new application of 504 has 
had no effect. 

Finally, while the Federal sector is under discussion, I feel that it is 
necessary to have a short discussion of the role of the President's 
Committee on Employment of the Handicapped (PCEH). While 
PCEH has been able to accomplish many noteworthy goals under a 
restrictive philosophy that favors public relations activities over 
advocacy, several leaders of the disabled community are now 
questioning the legitimacy and effectiveness of this approach. 
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In addition, there have been recent instances where PCEH staff 
members have taken public positions or undertaken activities that 
could substantially weaken the erp.ployment rights of disabled people. 
These include the position that section 504 should not protect disabled 
people from employment discrimination, that the Department of 
Labor's section 504 regulations should not follow the HEW guidelines 
issued under Executive Order 11914, and that the Department of 
Labor's section 503 regulations should not be strengthened to improve 
the protection to disabled individuals as formally requested in a 
petition ofnumerous disability groups. 

There is also concern that PCEH is not complying with section 
501(f) requirements that preference in hiring be given to disabled 
individuals. Perhaps more active recruitment of recognized leaders 
from the disability civil rights movement for leadership positions 
within PCEH would prevent future problems. 

Local Government Employment: While not much research has been 
conducted on the employment practices of local governments with 
respect to disability discrimination, this is a crucial sector of public 
employment. A broad variety of job opportunities is affected in every 
community in the country. 

The most frequent concern expressed by lawyers who handle 
disability employment discrimination cases and advocates is that local 
governments are in violation of numerous Federal and State statutes in 
their use of exclusionary medical standards which are often blanket 
requirements for any job. Many requirements are not related to 
specific job performance. Many cities and counties require applicants 
to be virtually free of any type of disability or the appearance of one 
just to apply. Automatic medical screening is an indication that other 
discriminatory practices are probably also occurring routinely, in that 
such practices are a carryover from accepted practice in the past 
almost everywhere. If enforcement by Federal and State agencies is 
failing to deal with the most blatant discriminatory practices, then we 
have reason to question the Federal and State enforcement effort in 
general, at least with respect to local governments. 

This is an area where research could bear much fruit producing 
more job opportunities for disabled people. These job opportunities 
are especially valuable, since they don't require relocation, in most 
instances, and allow disabled people to serve their community in many 
different ways. 

As a matter of policy, I would urge the Commission to consider 
putting resources into the area of public sector employment. Informa
tion and statistics are readily available, and a relatively small amount 
of work can affect a large segment of the disabled population. There 
are positive accomplishments at many levels of government to learn 
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from, as well as an immense need for improvement. Enlightened 
employment practices that emphasize flexibility and accommodation 
to the employee's needs benefit all employees, not only those with 
disabilities. As we become more independent and as education begins 
to serve disabled children and young adults, the need to identify and 
eradicate employment discrimination grows greater every day. 

STATEMENT OF DEBORAH KAPLAN, ATTORNEY/ 
CONSULTANT, OAKLAND, CALIFORNIA 

Ms. KAPLAN. While the major subject I have chosen to talk about 
today is Federal employment and talking a little bit about the public 
sector in more expanded terms, I wo,uld like first to express how 
deeply and genuinely the disabled community appreciates the fact that 
the Commission is now moving into the area of handicapped 
discrimination. 

It is extremely important that there be a national recognition of the 
fact that our focus has been for many years on civil rights. It is 
extremely difficult to move people's attitudes from one of talking 
about charity and thinking of giving disabled people what is right or 
what they need to one of helping disabled people get their rights and 
supporting disabled people in their struggles to achieve civil rights and 
the ability to govern their own lives. The period ahead ofus is going to 
be a time for working together much more closely with the other 
groups with which the Commission is concerned and has been 
concerned for many years. 

Your added capacity to handle disability-related issues will bring us 
a lot more closely into what I think of as the civil rights family. We 
need to begin developing much closer ties with leaders and people 
who are very active in civil rights because we stand to gain more 
together, especially in the time ahead of us, than we ever could 
separately. I think we are all becoming very acutely aware of what we 
stand to lose ifwe cannot work together. 

The disabled community has many strengths that we can bring to 
the civil rights movement. Many of our supporters and allies are from 
outside the civil rights arena. We are as diverse a group as the entire 
population and 01,1r families and friends, who gradually are becoming 
more and more supportive of the idea that civil rights is what we are 
talking about, are found all over the country in every sector. 

It is incumbent upon us to be strong advocates of the proposition 
that the denial of civil rights to any group hurts us as well, and it will 
also be our job in the future to remind the leaders of other civil rights 
groups that a substantial number of their own people are also members 
of our constituency, as Dr. Bowe very eloquently discussed. I believe 
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the civil rights community is enriched by our presence, since all our 
efforts will enhance hopefully the efforts of all our groups. 

The public sector has a major role to play in increasing the 
opportunities available to disabled people in employment. Many 
changes are needed and true equality for disabled people certainly has 
a way to go before it becomes real. But it is also true that the public 
sector has been more available to disabled people in terms of 
employment than the private sector. 

A close examination of this issue, though, reveals. that we are still 
talking about relative comparisons. The picture for many disabled 
people is one where discrimination, either intentional or nonintention
al, is what they find when they go out to find a job or try to advance in 
their employment. 

All levels of government have an obligation to serve as models in 
eradicating discriminatory practices in employment. There are coun
tless statutes, as Dr. Bowe mentioned. There are reports by all levels of 
government. I think the public very rarely makes the distinction 
between the human rights commission and the public works commis
sion or any other level of government. Government is government. If 
government is seen not obeying the laws that apply to itself, not 
employing disabled people equitably, then it becomes a matter of 
ridicule. Disabled people become aware that jobs are not available in 
the public sector or that discrimination is occurring, and the result is 
that they develop distrust in the enforcing agencies and, even when 
discrimination is occurring, feel that it is pointless to file complaints. I 
have heard that from many people. 

Private sector businesses and institutions that are supposed to 
comply with the law must realize that it is not going to be strictly 
enforced against them, or else they simply lose respect for the system 
entirely. All of this drastically undermines civil rights of disabled 
people. 

Public sector employment offers a wide variety of employment 
opportunities for disabled people. This means that people with many 
different types of disabilities and training have a greater chance of 
finding the jobs for which they are most qualified in the public sector. 
Because many public sector agencies employ relatively large numbers 
of people, there are more job opportunities and more opportunities .for 
making job restructuring changes or other types of accommodations 
without imposing undue hardship on the government structure itself. 
All of this enhances the attractiveness of public sector employment for 
disabled people. 

There are many public policy reasons for employing disabled people 
in government jobs, as well. Disabled people must be perceived by the 
public as an integral part of government on a highly functional level. 
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By employing disabled people in a broad variety of positions, many 
with direct public contact, a government agency is making a statement 
that disabled people are competent and that it trusts them to do the 
job. 

Public relations campaigns, posters, "Hire the Handicap" weeks are 
really poor substitutes for the real thing, which is hiring disabled 
people and putting them to work where they can do the job. 

For the same reasons, it is imperative that disabled people be 
actively recruited for leadership positions within government agen
cies. Disabled persons must be involved in setting priorities, develop
ing policies, and actively providing leadership to public programs. As 
Dr. Bowe stated before me, it is an embarassment when we hear 
Secretary-level cabinet members talking about the problems in hiring 
other minorities and women and simply ignoring the fact that 
employment of disabled people is an even greater problem. It gets the 
message across rather well that hiring disabled people at the Federal 
level is not a priority. 

The record of the public sector on the Federal level really began in 
1948 when the Federal Government prohibited discrimination against 
disabled people. The wording of that statute is indicative of the 
negative stereotypes about disabled people of that time with its express 
requirement that the disabled person not present a hazard to himself or 
others on the job. There is nothing wrong with that. There is 
something wrong with coming out and expressing it within the statute 
itself. I feel that that exposes an underlying assumption that disabled 
workers are more prone to injuries on the job; either that or they are 
more likely to use poor judgment in choosing employment. That is 
offensive and it is really not supported by the facts. 

During the period between 1948 and 1973 the Federal Government 
initiated the selective placement program in the Civil Service 
Commission to expand employment opportunities for disabled people. 
Major underlying concepts of this program were that disabled people 
needed to be carefully screened into appropriate positions, there being 
many positions from which it was felt people with disabilities could be 
categorically excluded and that disabled people needed to prove to the 
government and their supervisors that they were qualified and 
competent by performing successfully on their jobs for lengthy periods 
of time with virtually no job security. 

During this time special appointing authorities were initiated for 
agencies to hire disabled people without going through competitive 
steps. This was called the schedule A appointing authority, and it was 
used to circumvent a lot of bureaucracy and get disabled people into 
the system quickly. In that respect it certainly works. It has brought 
many disabled people into the system. Unfortunately, employees hired 
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this way were not protected against adverse actions and had no access 
to grievance procedures to seek redress from unfair treatment. Thus, 
an agency could take the risk of hiring a disabled employee and if 
dissatisfied, for whatever reason, could end the experiment rather 
abruptly. 

All of this is not meant to imply that the selective placement 
program was not a marked improvement over past practices or the 
private sector. Many disabled people were brought into the Federal 
Government during this period. I cite the example of a disabled young 
man who graduated from a prestigious eastern law school in 1964 with 
many, many distinctions and at the top of his class. He applied to 39 
different law firms, interviewed with them all-his disability is 
apparent-and did not even receive a rejection letter from one. In the 
next year he applied for a position at two Federal agencies and was 
accepted. In that instance, his high qualifications were recognized and 
the system allowed that. 

The selective placement program's shortcomings were consistent 
with prevalent social attitudes of the times. Disabled people tended to 
be seen as dependent and relatively worthless to society. Charity, 
rather than rights, was dispensed and could be terminated if not 
gratefully accepted. These attitudes and practices also existed within 
the Federal Government to a certain extent, although a primary 
objective of the selective placement program was to change these 
attitudes through a kind ofgentle persistence. 

The problem we face today is that the Federal Government's 
affirmative action program for disabled people is built upon an 
outdated foundation. Because the system tended to beg for favors 
rather than demand rights, which certainly was not what was done at 
that time, it has been difficult to change from selective placement to 
affirmative action, which is accompanied by job accommodations, 
removal of barriers, ending the practice of job stereotyping (placing a 
person with a certain disability in a certain kind of job no matter what 
his or her qualifications), and true upward mobility. 

In 1973 Congress enacted section 501 of the Rehabilitation Act, 
which requires affirmative action plans to be filed with the Civil 
Service Commission and also establishes an interagency committee to 
supervise this whole program and to remove barriers within the 
Federal system. 

In 1977, because of a lawsuit filed by a disabled woman, the Federal 
Government finally initiated a complaint procedure, because up until 
then a disabled person had no redress against the Federal system for 
discrimination based on disability even though that was illegal. A 
significant factor in the development of these procedures was the 
extent to which disabled organizations were directly involved. 
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Although the proposed regulations were not adequate, did not get into 
many specifics about what was prohibited, the disability community 
formed a coalition around this particular issue and was instrumental in 
making recommendations which were adopted. Since then people with 
disabilities have been involved in providing more guidance and 
positive criticism, and the lines of communication are fairly open. 

The disabled community was instrumental in seeing that the section 
501 affirmative action program was transferred to the Equal Employ
~ent Opportunity Commission together with other Federal nondiscri
mination programs, rather than remaining with the Civil Service 
Commission, which was what was originally proposed. 

Because of the surveillance and constant input from the disabled 
community, the system is more sensitive and responsive than ever 
before. We have held numerous meetings with Chair Norton, other 
members of her staff, and, as a result of a petition filed by the Coalition 
of Dis~bled Groups, goals and timetables are now required by Federal 
agencies in hiring disabled people, a very significant and positive step. 
The Office of Personnel Management has revised its medical stan
dards, which will make it easier for disabled people to get into the 
system, and the schedule A special appointing authority has been 
revised to take away some of the inadequacies, although some still 
exist that are inherent with schedule A. 

For State government there really is no uniformity. Some States do 
self-impose nondiscrimination and affirmative action; others do not. 
There are notable models, one of which I point out as California. The 
California State Personnel Board decided to make a go with goals and 
timetables and was the first jurisdiction to do so. In deciding how to 
implement that objective, they faced a dilemma. If they applied goals 
and timetables to the entire class of disabled people that are protected 
by nondiscrimination statutes, an agency could hire the least disabled 
people and comply with the guidelines. If they tried to say you must 
hire a certain percentage of each kind. of disability, an administrative 
nightmare would be created. 

Instead, the California State Personnel Board was able to- make the 
distinction between groups which ought to be protected against 
discrimination and groups for which positive outreach and outreach 
programs to hire more people ought to be initiated. Therefore, certain 
targeted groups are the objective of the goals and timetables 
requirements, and the program has been very, very successful. 
California in the last year has been able to bring 600 members of those 
targeted groups into the State service, and there is an organization of 
disabled people in State service which is very active in bringing about 
reform and keeping the dialogue going with the State government. 
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In addition, California has implemented a plan allowing agencies to 
hire readers for blind workers, interpreters for hearing-impaired 
workers, and attendants for workers with substantial mobility limita
tions, which allows everybody else in the agency to do their job 
without getting other duties added to what they are already expected 
todo. 

One of the major problems facing the disability affirmative action 
program in the Federal Government is lack of enforcement and 
program staff. Within the agencies there still is very little visibility or 
high-level attention to the program. More staff needs to be brought in 
at high levels, not in the personnel office, which has been the practice 
before, but in the EEO offices where other nondiscrimination 
programs are enforced. • 

The disabled commnity is also concerned that the goals and 
timetables required by the EEOC will be a failure if more positive 
outreach is not made, and we are trying to work with the Commission 
to make sure that that happens. Unfortunately, that is a very hard thing 
to supervise. 

We also feel very positively that advisory groups within all the 
agencies need to be used on a much broader level to be able to take 
advantage of the disabled workers within the agencies and give 
guidance on how to make affirmative action a success. 

Dr. Bowe already talked about the 1978 amendments, and so did 
Mr. Hoehne, to 504, which apply to the Federal Government. 
Hopefully, that will have a substantial impact on employment 
practices within the Federal Government. 

Finally, while the Federal sector is under discussion, I feel it 
necessary to have a short discussion on the role of the President's 
Committee on Employment of the Handicapped. While PCEH has 
been able to accomplish many noteworthy goals under a restrictive 
philosophy which favors public relations activities over advocacy, 
several leaders of the disabled community are now questioning the 
legitimacy and effectiveness of this approach. 

In addition, there have been recent positions taken by PCEH staff 
we feel could substantially weaken the employment rights of disabled 
people. These include the position that section 504 should not protect 
disabled people from employment discrimination, that the Department 
of Labor's section 504 regulations should not follow the HEW 
guidelines under Executive Order 11914, and that the Department of 
Labor's section 503 regulations should not be strengthened as 
requested in a petition from disability groups. We are also concerned 
that there needs to be more effective leadership within the Committee 
by disabled advocates themselves, who have worked in the area of 
civil rights over the past few years. 

58 



With respect to local government employment, the major concern I 
have heard expressed by private attorneys and advocates working in 
this field is that many cities and counties tend to use medical standards 
to categorically exclude disabled people from even applying for jobs. 
This, to me, indicates a lack of enforcement at the Federal and State 
levels, and it also indicates that there are probably many other barriers 
to disabled people other than just being able to be considered for 
employment. I think that is an area where research could bear much 
fruit to provide job opportunities for disabled people, since jobs at the 
local level are 'available without requiring a person to relocate, and, 
again, there are many different kinds ofjobs that are available. 

As a matter of policy, I would urge the Commission to consider 
putting resources into the area of public sector employment. Informa
tion and statistics are readily available, since they are public. A 
relatively small amount of work can affect a large segment of the 
disabled population. There are positive accomplishments that can be 
highlighted, as well as negative remarks that could lead to change. 

Enlightened employment practices that emphasize flexibility and 
accommodation to the employees' needs benefit all employees, not just 
people with disabilities. As we become more and more independent 
and as education begins to serve disabled children and young adults, 
the need to identify and eradicate employment discrimination grows 
greater every day. 

Thank you very much. 
[Applause.] 
VICE CHAIRMAN HORN. ~ank you very much. 
Commissioner Ruiz? 
COMMISSIONER Rmz. Mr. Hoehne, I notice that you are a lawyer in 

private practice with 22 years of experience in human services, and 
that Deborah Kaplan, likewise, is a lawyer who has provided legal 
research and technical assistance with relation to disabled persons. So 
I am going to ask you both as lawyers this question, and the question is 
predicated on the following: 

Custody of minor children between contending parents is a national 
emotional issue. The case of Kramer v. Kramer last year won an 
Academy Award in the motion pictur~ industry because of the fact 
that it does happen to be a national issue. 

Attorneys representing parents of small children oftentimes accuse 
either parent of not having qualifications for custody of minor children 
on the alleged ground that the other parent is emotionally handicapped 
or physically handicapped. 

Some of our State court judges stereotype so-called disabled 
persons. 
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Now, we are discussing the rights, civil rights, of disabled persons 
who may be emotionally or physically handicapped. We are now 
defining these rights as civil rights. 

Does either counsel have a case or is either counsel acquainted with 
any case now pending or on the way to the Supreme Court or which 
has been decided by a State court wherein an emotionally disturbed 
parent who may nevertheless be stable by the use of prescribed 
medicine is claiming that his or her civil rights have been violated by 
the State court for having deprived that person, in a custody battle for 
minor children, on the grounds of emotional or physical impairment, 
of'legal custody? 

Ms. KAPLAN. l am aware of a very beautifully brought case in 
California, the Carney case, I believe, which was brought by 
colleagues of mine in California at the Western Law Center for the 
Handicapped, involving a disabled father who had had de facto 
custody of his children when his wife left him. He was a quadriplegic. 

The wife brought a custody suit attacking his ability to take care of 
his children because of his disability. The trial court agreed with the 
mother to the extent that the court even stated that he couldn't be a 
good father if he couldn't play softball with his sons. 

That case was appealed eventually to the California Supreme Court. 
We got a ruling that was, I think, the exact opposite in many ways of 
the decision that the Supreme Court decided last summer, where the 
California Supreme Court in a unanimous vote ruled that the father 
had the right not to have his disability used against him and that 
disability could not be used as a presumption of unsuitableness to be a 
parent. The opinion is really a joy to read. The attorneys who brought 
the case and who all contributed to it did a very excellent job in 
presenting the facts of the case and overriding many of the negative 
stereotypes about disabled people which everybody, including judges, 
often has. 

COMMISSIONER RUIZ. With relation to that case, having read it, do 
you recall any civil rights implications or were there any Federal 
points of law raised in that case? It is an excellent case that you have 
just mentioned. 

Ms. KAPLAN. I am not sure. I haven't read the opinion from page to 
page, I have to confess. 

COMMISSIONER RUIZ. I would like to--
Ms. KAPLAN. I would be happy to provide you with the citation. 
COMMISSIONER RUIZ. -have that case made a part of the record at 

this juncture. 
VICE CHAIRMAN HORN. Without objection, the case or a summary 

of the case will be made a part of the record at this point. 
COMMISSIONER RUIZ. What is the title of the case? 
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Ms. KAPLAN. I believe it is Carney v. Carney. 
[See Exhibit No. 1.] 
COMMISSIONER RUIZ. Have you had any similar experiences? 
MR. HOEHNE. If there are any cases of that type beyond the district 

court level in. my part of the country, I am not aware of them, 
Commissioner. 

COMMISSIONER RUIZ. Thank you very much. 
VICE CHAIRMAN HORN. Thank you. Commissioner Saltzman? 
COMMISSIONER SALTZMAN. Ms. Kaplan, I was wondering whether 

you might indicate for us, aside from the two points you have already 
made with respect to EEOC, your recommendations. The two points I 
believe you made were the employment of the handicapped by the 
agency and a more effective outreach program. Are those the two 
specific--

Ms. KAPLAN. There are some more in my text. A major-
COMMISSIONER SALTZMAN. Oh, they are in your text? 
Ms. KAPLAN. One is getting people at the Federal level in the 

regions. So far most of the personnel working on affirmative ,action 
have been centered here in Washington, while I would guess the 
majority of disabled people who are looking for jobs are not all here .in 
Washington. The outreach programs really need to be occurring at 
that level. 

There are others in my text. 
COMMISSIONER SALTZMAN. Okay. If they are in the text. 
One other: You are pleased in your text, I notice, with the Justice 

Department as the lead Federal agency in this matter. Do you have 
specific recommendations relative to their role? 

Ms. KAPLAN. I am very pleased with Justice Department's role so 
far with respect to disability, not placing it in one little part of special 
litigation of the Civil Rights Division, but of requiring that all the 
divisions get involved in disability cases. 

We also have an agreement from the Civil Rights Division staff at 
Justice to develop much closer and ongoing relationships with the 
disabled community to advise them what they should be doing in 
general. 

With respect to Executive Order 11914, Lead Authority Duties, the 
first job is going to be defining just what that means; the amendments 
in 504 which require the Federal Government's programs and 
activities to be in compliance with 504. 

'Jhere is a controversy within some of the agencies about what that 
means, the more restrictive view being that that just means programs 
th~t are directly funded or that come out of agencies, but not their 
own internal affairs. I believe the intent of the statute is indeed to bring 
all the agencies' programs and activities, as the statute states, into 
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compliance with 504. That would include employment, that would 
include all internal programs, meetings, and the like, and then to 
develop regulations specifically setting out just what that means. 

The other major role is going to be getting on the case of all the 
agencies that have not yet issued 504 regulations, which is really a 
shame. 

VICE CHAIRMAN HORN. Chairman Flemming? 
CHAIRMAN FLEMMING. Going back to the White House Conference 

for a moment, two points. As you look at the deliberations of the 
White House Conference, the results that have taken place since then, 
would you say that the investment of time, energy, and resourees was 
worthwhile and that you would recommend at some point down the 
road there be a second White House Conference in the area of 
handicaps? 

The second question is of the civil rights section. You have already 
identified one outcome from the recommendations under the civil 
rights section, namely, the passage oflegislation. What is the next most 
important recommendation in that civil rights section on which 
everyone should focus in an effort to move forward? 

MR. HOEHNE. I suppose there are really two ways of looking at the 
ultimate effectiveness of and the real payoff on the investment made in 
the White House Conference, Mr. Chairman. I frankly am concerned 
that there may eventually be the same type of unfortunate outcome we 
had with some of the Great Society programs where hopes and 
aspirations were aroused and then dashed, a lot of broad and far
reaching promises were made directly or by implication, but never 
kept. From that perspective, I am deeply concerned that perhaps, in 
this context, the White House Conference may have done more harm 
than good because, after all, a lot of people did have their hopes 
stimulated, but the substantive action and the new service resources 
required to bring those aspirations to fruition have not materialized. 

Nevertheless, because there do continue to be such critically unmet 
needs throughout the disability community, because there is an 
implementation plan that has not been carried out, because many 
things have changed in so many ways since 1977 in terms of our 
economy and of our priorities nationally, I certainly do feel that it 
would be appropriate at a future time to consider following up with 
another White House Conference. 

If I understand your question about the civil rights component of the 
White House Conference, you asked what is the single, second-most 
important--

CHAIRMAN FLEMMING. Yes. You mentioned the fact that there were 
about 50 recommendations, as I recall it, under that particular heading 
and you have identified one positive result flowing from those 
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recommendations. But we at the Commission look at those other 49 
recommendations. Is there one standing out in your mind that has not 
been. implemented, but which in your judgment is entitled to a very 
high priority as far as our consideration is concerned? 

MR. HOEHNE. In terms of the fundamental issues which the 
Commission is considering and also in terms of the fundamental 
responsibilities of individuals with disabilities themselves, I would say, 
particularly at this immediate juncture of the year, an election year, 
the second most important item relates to voting. Disabled people need 
to be made more aware of their right to vote, how to register, and 
how, if they ,can't get to the polls, to at least use the absentee ballots. 
The Commission should strongly affirm this because this in the end is 
the most basic right any of us have. And ultimately, the ballot may 
represent the best tool disabled persons have for achieving equity and 
equality in our society. 

CHAIRMAN FLEMMING. Thank you very much. 
Going to your concerns, I found your analysis of the current 

situation to be very helpful and I think you would probably-I gather 
that you would recommend to us "that we give a very high priority to 
trying to put pressure on for the issuance of regulations under 504. 
Aside from that, what do you think is the next very important step that 
can be taken in this area of equal employment, looking at it from the 
standpoint of either Federal employment or State and local govern
ment employment? 

Ms. KAPLAN. I really would like to see some effort spent on local 
government employment and a serious look at what the States are 
doing. I know various representatives of the States, at either the 
government or the enforcement level, will be here. 

The Federal Government is important as a model, but most of the 
jobs are found elsewhere. I think it is easier to reform practices of 
bureaucracies, even though it certainly takes a long time, than it is to 
deal with the private sector, and it possibly bears more fruit. 

There are very, very extreme problems with local municipalities, 
and it would be very fruitful to document just exactly what those 
problems are and to set out ways that they can be adjusted or changed. 

CHAIRMAN FLEMMING. Do you think the Federal Government 
should get into it legally from the standpoint of--

Ms. KAPLAN. It is already in it. 
CHAIRMAN FLEMMING. -Federal funds that go to local govern

ment or to State government? 
Ms. KAPLAN. I don't understand what you mean. 
CHAIRMAN FLEMMING. Well, I mean do you think that one of the 

conditions for the receipt of Federal funds should be including in 
affirmative action ,programs the handicapped? 
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Ms. KAPLAN. Well, to a certain extent that is already there. 
CHAIRMAN FLEMMING. Yes. 
Ms. KAPLAN. 504 funds are given by the Civil Service Commis

sion--
CHAIRMAN FLEMMING. That's right. 
Ms. KAPLAN. -and many other agencies directly to State and local 

governments. It would be nice if those were enforced. 
CHAIRMAN FLEMMING. If those were enforced, then would you run 

it right across the board as far as whenever Federal funds are utilized 
by State and local governments? Would you imply that? 

Ms. KAPLAN. Sure. 
CHAIRMAN FLEMMING. Okay. 
Ms. KAPLAN. I would like to say one thing about the subject we just 

talked about, which is voting accessibility. 
A lot of people assume-I think it is assumed in Congress-that 

making voting booths accessible is a very costly request. I don't tend 
to view it that way. There are many, many public facilities in every 
community which are accessible already and which are being required 
to be made accessible. Simply changing a polling place from one 
inaccessible location to one nearby which is accessible would take care 
of a vast amount of the problem. It is simply somebody going out, 
hopefully somebody who knows accessibility well and can identify 
accessible buildings, and making the recommendation that a site be 
changed. It is not all that difficult. 

VICE CHAIRMAN HORN. Commissioner-Designate Ramirez? 
COMMISSIONER-DESIGNATE RAMIREZ. I am wondering if you could 

help us in making sure that we have a listing of all the agencies that 
have not promulgated 504 regulations. I think it would be very easy 
for us then to bring this to the attention of the Justice Department and 
use our--

Ms. KAPLAN. Dr. Bowe's organization, the American Coalition of 
Citizens With Disabilities, has been working on that and has an up-to
date list. I would recommend that you go to him, as we do. 

VICE CHAIRMAN HORN. Yes. If I might suggest, we will do that, but 
also the Staff Director will write to elicit from all Federal agencies 
what the status is--

Ms. KAPLAN. I think that will have an impact. 
VICE CHAIRMAN HORN. -in terms of time as to the issuance of 

these regulations: when they got started on it, how many people are 
devoted to this task, when they expect to issue them. I think we ought 
to do this as a monitoring effort. And without objection, that will go at 
this point in the record. 

[See Exhibit No. 2.] 
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COMMISSIONER-DESIGNATE RAMIREZ. From my own experience in 
Federal Government, I have to admit to a great deal of insensitivity 
myself, but I am interested in whether you have any statistics or any 
sense of where disabled people are in the grade structure in Federal 
employment. I could go into almost any agency that I was associated 
with in HEW and I always found at least one superbright, superquali
fied disabled person, but I didn't have the sense that disabled people 
who maybe weren't as superbright and supereducated were getting 
jobs in some of the lower grades. Is that perception an accurate one? 

Ms. KAPLAN. I am not sure what the latest statistics show. Clay 
Boyd, who is going to be on a panel later, has all of that, I would 
expect, since that is one of his jobs over at EEOC at the Interagency 
Committee. They have very detailed recordkeeping of exactly that 
kind of information, which is going to be extremely useful for all of us. 

COMMISSIONER-DESIGNATE RAMIREZ. And I am wondering-as an 
Hispanic woman going into the Federal Government and being fairly 
uninitiated several years ago, I was very impressed with the tremen
dous amount of Federal money that is spent on training people to go 
into the different professions. I think 7,000 people are trained in the 
rehabilitative services field alone, 7,000 per year. We train something 
like 3,000 social workers per year to work in child welfare services. 
The Federal Government spends a lot ofmoney in those areas. 

I think it is a corollary kind of issue to Federal employment. Are 
you looking at how many disabled people are being trained in all those 
professional development programs supported by the Federal Govern
ment? Is anybody? 

Ms. KAPLAN. Not to my knowledge. There again, you might ask 
Clay Boyd what kipd ofdata they have on that. 

That certainly would be an area which bears much fruit. I know we 
are constantly concerned that when the government engages in 
training, it is conducted in a way that disabled people can participate 
and will be accommodated. To a certain extent that is happening, but I 
myself wonder how far it is filtering down. 

VICE CHAIRMAN HORN. Commissioner-Designate Ruckelshaus? 
COMMISSIONER-DESIGNATE RUCKELSHAUS. I want to thank you 

both for your papers. They will certainly be thoughtfully read. 
I have a question for Ms. Kaplan. I assume that you would agree 

with Dr. Bowe that some kind of additional commitment from the 
executive offices are needed so that statements from heads of 
departments outlining the strides they have made in affirmative action 
will include mention of hiring of the disabled. 

Ms. KAPLAN. I think all too often, though, I have experienced or 
have noticed that statements are made from time to time, and what is 
also important is followup. One of the recommendations I have made 
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in the text is that there be somebody at the administrative level in all 
.the agencies who is looking out for what is happening with affirmative 
action for disabled people. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Well, I wanted to ask 
you a question about that. You cite a rather distressing fact that the 
Federal Government's percentage of employed disabled has actually 
declined. 

Ms. KAPLAN. Up until the year 1978, which is the latest year with 
full statistics. 

COMMISSIONER-DESIGNATE RuCKELSHAUS. Well, what about this 
Interagency Committee for Employment of Handicapped. Is that 
moribund or is it just powerless? 

Ms. KAPLAN. Well, do I only have those two choices? 
[Laughter.] 
COMMISSIONER-DESIGNATE RUCKELSHAUS. None of the above? 
VICE CHAIRMAN HORN. Or all of the above? 
Ms. KAPLAN. It is very interesting. We have been dealing with the 

Interagency Committee and have long been advoacting that somehow 
there ought to be a mechanism for getting disabled groups involved 
and, to a certain extent, they have been responsive. Unfortunately, one 
of the major problems with enforcement of section 501 in general is 
that the government did not have very strong sanctions to use against 
an agency which doesn't carry out the guidelines, the rules, the 
requirements that came from Civil Service until recently, and now it is 
the EEOC. I think it is widely known in many of the agencies that it is 
real nice if you comply, but nobody is going to do anything too bad to 
you if you don't. 

The Interagency Committee has made many positive recommenda
tions which have been implemented in how this system is carried out 
and it is becoming more responsive. For that, I think we are all very 
pleased. 

The question is really one of sanctions. I know California ·is finding 
some interesting sanctions. One that was suggested to me recently by a 
colleague is that an agency simply not be able to hire, that an 
automatic freeze be put on as an ultimate sanction if affirmative action 
in disability is utterly disregarded, as happens with some agencies. 

There are many ways to push the agencies' buttons other than just to 
send out notices that they haven't filed reports. 

Another positive inducement, which was also suggested by a 
colleague, would require congressional authority, but some way .of 
giving budget bonuses to agencies that actually do comply with goals 
and timetables and do hire people. I think that can be justified by the 
fact that the more disabled people find employment, the less we are 
spending on social security and other benefit programs, so that the 

66 



money that is spent or given to agencies for coming up to the 
guidelines and goals and timetables would actually be spent reducing 
other pots ofmoney that are being depleted fairly rapidly. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you. 
VICE CHAIRMAN HORN. Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. Thank you very much. 
Even though I did not hear your testimony, I read both of your 

papers very carefully. I only have one question and that is for Ms. 
Kaplan. It is not altogether clear to me from reading your paper 
whether you think a selective placement program increases or reduces 
discrimination, and whether you are for it or against it. 

Ms. KAPLAN. That is a real good question. I think it has decreased it, 
simply because up until there was a selective placement program I 
would certainly guess that anything that happened to eliminate 
discriminatory practices was totally voluntary. I think a certain 
amount of good has certainly been done. It is kind of like the Jerry 
Lewis telethons where a lot of good is done, but at the expense of 
encouraging certain kinds of attitudes. 

I think the selective placement program has certainly been changing 
and the attitudes of the people at the top level have been changing and 
becoming much more responsive. 

I think it needs to be made clear by taking the system out of 
personnel and putting it in EEO that we are now talking about civil 
rights and somehow many of the bad attitudes and bad approaches to 
hiring disabled people need to be gradually decreased and done away 
with. 

COMMISSIONER-DESIGNATE BERRY. But you think a selective 
placement program should be kept as a strategy? 

Ms. KAPLAN. It is one effective component of a much, much 
broader program that includes an emphasis on equal rights. 

COMMISSIONER-DESIGNATE BERRY. Thank you. 
VICE CHAIRMAN HORN. I would like to pick up on that last point 

you made. Do you really want the selective placement program 
removed from personnel and put in EEO offices? Shouldn't the people 
that do most of the hiring be charged with the responsibility, then 
monitored and evaluated, be they personnel officers or program 
managers? 

Ms. KAPLAN. I guess what I mean to say-and I struggled with that 
concept myself-is that the major enforcement of affirmative action, 
which up until now has solely been selective placement coordinators 
in the agencies, that focus on affirmative action, I think, needs to be in 
the EEO department. There should be somebody within the personnel 
office, and I don't care what you call them-I am not tickled with the 
phrase selective placement-there needs to be somebody in personnel 
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who is receptive and responsive. Unfortunately, up till now that 
person in personnel, from studies done by the Disability Rights Center 
when I was there, indicate that many of those people are at such a low 
grade level that they are in no position to really accomplish anything 
except file plans. 

VICE CHAIRMAN HORN. Staff Director Nunez? 
MR. NUNEZ. No questions. 
VICE CHAIRMAN HORN. I would like to thank each of you very 

much for testifying today. We appreciate having your statements and 
your explanatory remarks. 

[Applause.] 

Employment and the Handicapped 

VICE CHAIRMAN HORN. The next panel is on employment and the 
handicapped. If Assistant Attorney General Days and Mr. Liebers will 
come forward, we will begin. 

Our first speaker on employment and the handicapped will be a 
long-time friend of this Commission and frequent witness, a person 
who has been active throughout his professional career in the fie1d of 
civil rights. Assistant Attorney General for Civil Rights Drew S. Days 
III was appointed to that position in March 1977. He chairs the 
Interagency Coordinating Council which oversees affirmative action 
and enforcement work of the different Federal agencies with respect 
to the handicapped. 

Before coming to Washington, he served for a number of years as 
first assistant counsel to the NAACP Legal Defense and Educational 
Fund in New York. He also taught at Temple University in 
Philadelphia. 

We are glad to have you with us. 

EQUAL EMPLOYMENT OPPORTUNITY FOR 
THE HANDICAPPED 

By Drew S. Days Ill* 

Congress in its declaration of purpose in passing the Rehabilitation 
Act of 1973 stated one of the act's goals was: "to promote and expand 
employment opportunities in the public and private sector for 

* Drew S. Days III is Assistant Attorney General for Civil Rights. 
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handicapped individuals and to place such individuals in employ
ment." 

The need for such legislation was and is clear. According to the 
1970 census, over 20 million people in the country-I out of every 11 
people-are handicapped. This figure is in all probability an underesti
mation of the numbers of handicapped individuals as that term is 
defined in the Rehabilitation Act of 1973. The cost of employment 
discrimination against the handicapped in terms of wages lost is 
substantial, as is the amount of Federal and State monies expended to 
support our disabled population. To that end, it is estimated that in 
1980 the Federal Government will spend $40 billion or 1 out of 13 
dollars in the Federal budget. An estimated additional $60 billion from 
the States and other sources will be expended. The cost to society as 
well as the cost to handicapped individuals in their loss of self-esteem 
and self-reliance is, of course, immeasurable. Before this agency, at 
least, the need that gave rise to the legislation is evident. 

I would like to discuss today progress toward achievement of the 
goal of equal employment in the 6 years since the passage of the 
Rehabilitation Act of 1973. However, before I do so, I will address 
some of my responsibilities with respect to the rights of handicapped 
individuals. 

I have several responsibilities concerning enforcement of the rights 
of the handicapped. In my capacity of Assistant Attorney General of 
the Civil Rights Division, l am, of course, responsible for formulation 
and implementation of the government's litigation program to enforce 
the rights of the handicapped. In addition, the 1978 amendments to the 
Rehabilitation Act provided fot an Interagency Coordinating Council 
to attempt to achieve consistency amongst the responsible Federal 
departments and agencies and to avoid overlap and duplication of 
effort. After months of delay in establishing the Council, the Office of 
Management and Budget asked the Department of Justice to chair the 
Council, and the result is that I have been acting as Chairman of the 
Council since August 1979. We have had seven meetings since that 
time, and I am pleased to report that the Council is now functioning 
and is beginning to discharge its responsibilities. 

There are three separate provisions in the Rehabilitation Act that 
regulate employment of handicapped individuals: section 501 ad
dresses the Federal Government's obligations; section 503, the obliga
tions of Federal contractors and subcontractors; and section 504, the 
obligations of recipients of Federal financial assistance. Sections 501 
arid 503 refer specifically to employment and contemplate affirmative 
action in that regard. Section 504 prohibits discrimination in federally 
assisted programs against an otherwise qualified handicapped individu
al "solely by reason of his handicap." (Section. 504, 29 U.S.C. 794.) No 
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specific reference is made to employment affirmative action or a need 
for reasonable accommodation. 

Unlike Title VII of the Civil Rights Act of 1964, the Rehabilitation 
Act does not contain a general prohibition against employers, unions, 
and employment agencies engaging in employment discrimination 
against handicapped individuals. Only if an employer is a recipient of 
Federal financial assistance or a Federal contractor or subcontractor 
whose contract is in excess of $2,500 is it within the scope of the 
Rehabilitation Act's prohibitions. Thus the reach of the Rehabilitation 
Act of 1973 with respect to employment discrimination is obviously 
far less than that of Title VII. Nor is there any clearly conferred right 
of the Attorney General or other Federal agency to commence 
litigation to enforce the statute, nor indeed is there a private right of 
action expressly conferred under sections 503 and 504. 

With one difference, "handicapped individual" is defined identically 
for the purposes of sections 501, 503, and 504. That is, for the purposes 
of Title V of the Rehabilitation Act, "handicapped individual" is 
defined as "any person who (1) has a physical or mental impairment 
which substantially limits one or more of such person's major life 
activities, (2) has a record of such impairment, or (3) is regarded as 
having such impairment." The 1978 amendments excluded ,from 
coverage alcohol and drug abusers whose addiction precludes effec
tive job performance, but did so only with respect to sections 503 and 
504 as they relate to employment. No such provision was added to 
section 501. 

As an employer the Federal Government has .a strong obligation 
under the Rehabilitation Act to ensure that discrimination against 
handicapped individuals does not occur in its work force. Section 501 
of the act requires that each department, agency, and instrumentality 
in the executive branch of the Federal Government engage in 
affirmative action in "the hiring, placement and advancement of 
handicapped individuals." Section 120(a) of the Comprehensive 
Rehabilitation Amendments of 1978 provides that the remedies, 
procedures, and rights available to Federal employees as set forth in 
Title VII of the 1964 Civil Rights Act are available to any applicant or 
employee aggrieved under section 501. 

The act grants to Federal employees and applicants alleging 
handicapped discrimination both a substantive right and a remedy, the 
same remedy available to those who claim discrimination on the basis 
of race, color, religion, sex, or national origin under Title VII. Under 
the President's Reorganization Plan No. 1 of 19'78, the Equal 
Employment Opportunity Commission has the authority to enforce 
the requirements of section 501 administratively. 
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The prohibitions and the enforcement mechanisms of sections 503 
and 504 differ from those of section 501. Section 503's requirement that 
Federal contractors and subcontractors receiving contracts in excess 
of $2,500 engage in affirmative action to employ and advance qualified 
handicapped individuals is enforced by the Department of Labor. 
Labor's regulations implementing section 503 (41 C.F.R. §60-741.1 et 
seq.) provide for enforcement through an administrative complaint and 
investigation mechanism that allows a contractor or subcontractor a 
formal hearing before an administrative law judge when an apparent 
violation of the affirmative action clause, as substantiated in the 
investigation, is. not resolved, or when contract termination or 
debarment is proposed. Complainants have no comparable right to a 
hearing. Section 504's broad prohibition of discrimination in federally 
assisted programs against otherwise qualified handicapped individuals 
.. solely by reason or• handicap is supposed to be enforced by each 
department or agency of the Federal Government that administers the 
funds. Section 504 is to be enforced the same way as Title VI of the 
Civil Rights Act of 1964, that is, primarily through administrative 
investigation, attempted conciliation, and either a formal administra
tive hearing before an administrative law judge looking to fund 
termination, or a referral for litigation. Executive Order U914 gave 
HEW the coordinating authority under section 504 and required that 
HEW establish the standards and procedures to be followed by other 
Federal agencies in carrying out their duties under that section. Each 
agency is required to establish its own 504 regulations. 

As this Commission may recall, there was a long delay between the 
adoption of the statute in 1973 and President Ford's order published in 
April 1976. There was further delay in publication of HEW coordina
tion regulations, which occurred in 1978. Justice published its 
proposed 504 regulations in the Federal Register on September 21, 
1979. 

The regulations of the Department of Labor under 503 and HEW 
under 504 define qualified handicapped individual as one who is 
capable of performance with reasonable accommodation. Both sets of 
regulations require accommodation unless the recipient or contractqr 
can demonstrate that such accommodation would impose "undue 
hardship" on the operation of its program or the conduct of its 
business. Some of the factors to be considered in determining what 
constitutes reasonable accommodation, as detailed in HEW's regula
tions, are: the overall size of the recipient's program, the type of 
operation, and the cost and nature ofaccommodation. 

Given the varying nature of individual handicaps, as well as the 
varying types of businesses and jobs affected, the definition of 
reasonable accommodation must be broad enough to encompass a 
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variety of situations. Experience, however, has demonstrated that the 
cost of required accommodation is often small and that advancing 
technology now provides options not available in the past. For 
example, the development of "talking" computers has allowed blind 
and sight-impaired individuals to perform legal research on the 
Department of Justice's JURIS system without the need for a reader's 
assistance. That system was also fitted with a slight modification to 
allow its use by an individual whose hand mobility had been restricted 
by cerebral palsy. Sometimes accommodation will merely require the 
lowering or raising of a desk. 

Section 502 is another provision of the Rehabilitation Act that while 
not directly regulating employment does impact upon accommoda
tion. That section established the Architectural Transportation Barri
ers Compliance Board, which is composed of members from the 
general public, 5 of whom are handicapped individuals, and 10 heads 
of Federal departments or agencies. It is the Board's function to ensure 
compliance with the Architectural Barriers Act of 1968 and to: 

investigate and examine alternative approaches to the architectur
al, transportation, communication, and attitudinal barriers con
fronting handicapped individuals, particularly with respect to 
telecommunication devices, public buildings and monu
ments...public transportation ...[and] determine what measures 
are being taken by Federal, State and local governments...to 
eliminate the barriers. . . . 

The Architectural Barriers Act requires that federally owned, occu
pied, or financed buildings and facilities must be designed, constructed, 
and altered to make them accessible to physically handicapped 
individuals. The Board's orders are binding on Federal agencies, and 
its orders against non-Federal entities may require fund suspension or 
termination for any building in noncompliance. Under sections 502 and 
504, progress will be made towards availing handicapped individuals 
access to buildings and transportation, access that has in the past been 
limited or unavailable. 

In the enforcement of Title VII of the Civil Rights Act of 1964, the 
primary thrust of decisions in the first few years pertained to 
procedural problems. For several years after that in the second stage, 
the principal issues concerned liability-what conduct is a violation of 
the law? Only when we reached the third stage in the 1970s did the 
courts reach questions of relief, and only at that stage did we begin to 
obtain large scale enforcement. 

Unfortunately, in the field of equal employment opportunity for the 
handicapped we are still primarily in the first or procedural phase of 
enforcement. The courts are now grappling with those procedural 
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issues whose resolution will mean the difference between whether 
handicapped individuals will be able to assert their claims of employ
ment discrimination in Federal court. 

Courts are now facing the question whether Congress intended to 
create a private right of action under section 503. The Department of 
Labor, as the agency charged with enforcement of that section, has 
taken the position that such a right of action should be implied and that 
its existence would not interfere with the conciliation process 
conducted by Labor in the individual complaints it receives. Rather, 
Labor has stated that "the prospect of litigation would have a sobering 
effect on the parties concerned, and actually encourage informal 
conciliation." (Affidavit of Weldon J. Rougeau, Rogers v. Frito-Lay, 
611 F.2d 1074, 1108-1109.) In spite of Labor's position, the Fifth 
Circuit recently held in Rogers v. Frito-Lay, Inc. (5th Cir., 1980) that 
Congress did not intend to create a private right of action under 
section 503. Section 503 is modeled upon Executive Order 11246, 
which prohibits employment discrimination on grounds of race, sex, 
religion, and national origin by Federal contractors and requires 
affirmative action by them. The courts had earlier ruled that there was 
no private right of action under Executive Order 11246. The Fifth 
Circuit's decision, while disappointing, is not surprising. 

\Vhile the question can by no means be considered resolved, should 
subsequent decisions follow the Fifth Circuit's, handicapped individu
als will be precluded from bringing actions in Federal court under 
section 503. The procedure remaining available to them will be the 
filing of administrative complaints with the Department of Labor, 
which admits that it is hampered in its enforcement efforts by 
insufficient resources to investigate and resolve a growing backlog of 
section 503 administrative complaints. 

On the issue of private right of action, section 504 has fared better 
than section 503. Most courts are now in agreement that a private right 
of action exists under that section. The Supreme Court's decision in 
Cannon v. University of Chicago (441 U.S. 667 (1979)) should confirm 
that result. There is, however, a more fundamental problem with 
section 504 as it pertains to employment discrimination. In 1978 the 
Fourth Circuit in Trageser v. Libbie Rehabilitation Center (590 F.2d 87 
(4th Cir. 1978)) held that section 504 generally did not prohibit 
employment discrimination. The court in its decision determined that 
section 505 of the act (29 U.S.C. 794a), one of the amendments of 1978 
which provides that the "remedies, procedures and rights set forth in 
Title VI of the Civil Rights Act of 1964 shall be available to any 
person" aggrieved under section 504, restricted section 504's coverage 
on employment matters to the scope of coverage under Title VI. Title 
VI, which prohibits racial discrimination in programs receiving 
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Federal financial assistance, precludes employment discrimination 
only (1) "where a primary objective of the Federal financial assistance 
is to provide employment" or (2) where employment discrimination 
results in discrimination against the beneficiaries of the program. The 
court in Trageser did not take the legislative history of the 1973 act into 
account, nor did it consider the subsequent amendments reflecting 
continuing congressional concern for employment of the handicapped. 
The Justice Department supported the plaintiffs in seeking Supreme 
Court review of this decision, but such review was denied. 

As with the private right of action under section 503, the question of 
section 504's coverage is still open. We in fact have successfully 
participated at the district court level as amicus curiae on this issue. 
Moreover, HEW and other Federal agencies, including the Justice 
Department, have taken the position in their 504 regulations that 
section 504 of the act does prohibit all employment discrimination by 
recipients in federally assisted programs or activities. However, should 
other circuits follow the Fourth Circuit's decision in Trageser, 
handicapped individuals would be permitted only the narrowest 
grounds under section 504 to assert their right to be free from 
employment discrimination. 

There is, in addition, some other unfortunate precedent on this 
point. Like section 504, Title IX of the Education Amendments (20 
U.S.C. 1681), which prohibits sex discrimination in federally assisted 
education programs, was modeled on Title VI of the Civil Rights Act 
of 1964. And the appellate courts in interpreting Title IX, like the 
Fourth Circuit in Trageser, have ruled that Title IX does not generally 
cover employment discrimination. And, as in Trageser, the Supreme 
Court has thus far declined our petitions for review. (See, e.g. Islesboro 
School Com. v. Califano, 593 F.2d 424 (1st Cir., 1979) cert. denied -
U.S.-, 100 S. Ct. 467 (19-26-80).) 

Lastly, in this survey I am obliged to mention the Supreme Court's 
decision in Southeastern Community College v. Davis (422 U.S. 397 
(1979)). Although that decision did not directly pertain to employ
ment, it does suggest that the courts are not inclined to give a broad or 
liberal construction to the language of Congress in the Rehabilitation 
Act. 

I have attempted to assess realistically the current law with respect 
to employment and the handicapped. Much of what I have discussed 
does not bode well for the future. There are, however, courses of 
action available that should be pursued. One is for the Federal 
Government to set an example for private industry in this area by 
demonstrating through the hiring, placement, and advancement of 
handicapped individuals that it is a realistic and achievable goal. In 
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fact, a voluntary survey conducted in 1977 disclosed that handicapped 
individuals constituted 6.6 percent of the Federal work force. 

President Carter'& recent personal appearance be(ore the President's 
Committee on .the Handicapped is, I believe, only the most recent 
example of his interest in and commitment to the rights of the 
handicapped. With his continued support, major strides can be made 
within the Federal Government. 

On March 12, 1980, Attorney General Civiletti committed the 
Justice Department to "the achivement of a marked improvement in 
the number of minority, women, and handicapped employees within 
the Department, particularly in high-level and policymaking posi
tions...and that [the] Department set an example for the rest of the 
Government and for the public." 

The commitment of the Justice Department to the employment of 
handicapped individuals reaches beyond our own affirmative action 
program. As you may know, the President has decided that this 
Department will shortly assume the coordination responsibility that 
the now reorganized Department of Health, Education, and Welfare 
has under section 504. The Civil Rights Division will continue its 
participation in Federal litigation in this important area. 

Legislation, however, will be necessary to secure adequate protec
tion from employment discrimination. Senator Williams introduced in 
1979 a bill, S. 446, which would amend Title VII of the Civil Rights 
Act of 1964 to include among its prohibitions discrimination in 
employment on the basis on handicap. The administration voiced 
strong support for the concept of broadening the coverage of Federal 
law prohibiting employers from discriminating in employment on the 
basis of handicap. The Office of Federal Contract Compliance 
Programs estimates that approximately 300,000 Federal contractors 
and sub.contractors are covered under section 503 of the Rehabilitation 
Act. A general statute, it is estimated, would reach approximately 
700,000 private employers, as well as the 30,000 units of State and local 
government and 50,000 national and local labor unions covered under 
Title VII. 

The Department of Justice, while supporting the concept of such 
legislation, believed that the bill as reported out of committee was 
deficient in that it failed to include a statutory provision requiring an 
employer to make a reasonable accommodation to the impairment of a 
handicapped person. We believe that such a statutory provision is 
essential in an amendment to Title VII, because Title VII as written 
and interpreted does not generally require reasonable accommodation. 
In the absence of such a provision, we believed, the bill's efficacy 
could be undermined by judicial decisions that no accommodation was 
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necessary. I call your attention particularly to the decision of the 
Supreme Court in Trans World Airlines v. Hardison. 

The Department of Justice continues to support such an effort to 
obtain further legislation with respect to employment and the 
handicapped. The participation in American society of this group of 
individuals on an equal ba~is has too long been neglected. 

In seeking legislation, we should be flexible and realistic without 
surrendering essentials. Any legislation should broadly prohibit em
ployment discrimination and should include a private right ofaction. It 
should also include a Federal mechanism for investigating charges and 
the right of the Federal Government to bring suit without elaborate 
prerequisites. Such legislation is essential to bring the handicapped into 
the mainstream of the American economy and into the mainstream of 
society. 

STATEMENT OF DREWS. DAYS Ill, ASSISTANT ATTORNEY 
GENERAL FOR CIVIL RIGHTS 

MR. DAYS. Thank you, Mr. Horn. 
Chairman Flemming, other Commissioners and Commissioners-De

signate, it is indeed a pleasure to be with you this morning. 
I think this is an important consultation and certainly we think at the 

Justice Department something that deserves the attention of the 
Commission and other representatives of the Federal Government. 

Congress, in its declaration of purpose in passing the Rehabilitation 
Act of 1973, stated one of the act's goals was, and I quote: "To 
promote and expand employment opportunities in the public and 
private sector for handicapped individuals and to place such individu
als in employment." The need for such legislation was and is clear. 
According to the 1970 census over 20 million people in this country, 1 
out of every 11 people, are handicapped. This figure is, in all 
probability, an underestimation of the numbers of handicapped 
individuals as that term is defined in the Rehabilitation Act of 1973. 

The cost of employment discrimination against the handicapped in 
terms of wages lost is substantial, as is the amount of Federal and State 
monies expended to support our disabled population. 

To that end, it is estimated that in 1980 the Federal Government will 
spend $40 billion, or 1 out of 13 dollars in the Federal budget, to 
support disabled persons in America. An estimated additional $60 
billion from the States and other sources will be expended. The cost to 
society, as well as the cost to handicapped individuals in their loss of 
self-esteem and self-reliance, is, of course, immeasurable. Before this 
agency, at least, the need that gave rise to the legislation is evident. 

I would like to discuss today progress toward achievement of the 
goal of equal opportunity in employment in the 6 years since the 
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passage of the Rehabilitation Act of 1973. However, I want to 
underscore something that Vice Chairman Horn said about my various 
responsibilities with respect to the concerns and needs of the 
handicapped. 

My capacities are several. In my capacity as Assistant Attorney 
General to the Civil Rights Division, I am, of course, responsible for 
formulation and implementation of the government's litigation pro
gram to enforce the rights of the handicapped. In addition, the 1978 
Amendments to the Rehabilitation Act provided for an Interagency 
Coordinating Council to attempt to achieve consistency among the 
responsible Federal departments and agencies and to avoid overlap 
and duplication of effort. 

After a number of months' delay in establishing the Council, the 
Office of Management and Budget asked the Department of J~stice to 
chair the Council, and the result is that I have been acting as Chairman 
of the Council since August of 1979. We have had seven meetings 
since that time, and I am pleased to report that the Council is now 
functioning and is beginning to discharge its responsibility. That is, we 
have identified many areas of overlap and inconsistency among the 
various agencies responsible for enforcing the Rehabilitation Act, and 
I think we are well along the way to resolving many of those 
problems. 

There are, as you know, three separate provisions in the Rehabilita
tion Act which regulate employment of handicapped individuals. 
Section 501 addresses the Federal ·Government's obligation; section 
503, the obligation of Federal contractors and subcontractors; and, of 
course, section 504, the obligation of recipients of Federal financial 
assistance. 

Sections 501 and 503 refer specifically to employment and contemp
late affirmative action in that regard. Section 504 prohibits discrimina
tion in federally assisted programs against otherwise qualified handi
capped individuals solely by reason of handicap, but no specific 
reference is made to employment, affirmative action, or a need for 
reasonable accommodation. 

I think it is important to discuss to a certain extent comparisons 
between these provisions which relate to the employment rights and 
needs of the handicapped, on the one hand, and Title VII of the Civil 
Rights Act of 1964, on the other. Unlike Title VII, the Rehabilitation 
Act does not contain a general prohibition against employers, unions, 
and employment agencies engaging in employment discrimination 
against handicapped individuals. Only if an employer is a recipient of 
Federal financial assistance, or a Federal contractor or subcontractor 
whose contract is in excess of $2,500, is that employer within the scope 
of the Rehabilitation Act's provisions. Thus, the reach of the 
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Rehabilitation Act of 1973 with respect to employment discrimination 
is obviously far less than that of Title VII; nor is there any clearly 
conferred right of' the Attorney General or other Federal agency to 
commence litigation to enforce the statute; nor, indeed, is there a 
private right of action expressly conferred under sections 503 and 504. 

With one difference, "handicapped individual" is defined identically 
for the purposes of 501, 503, and 504. That is, for the purposes of Title 
V of the Rehabilitation Act, "handicapped individual" is defined as 
any person who: 

1. Has a physical or mental impairment which substantially limits 
one or more of such person's major life activities; 
2. Has a record of such impairment; or 
3. Is regarded as having such impairment. 
The 1978 amendments, however, excluded from coverage alcohol 

and drug abusers whose addiction precludes effective job perfor
mance, but did so only with respect to sections 503 and 504 as they 
relate to employment. No such provision was added to section 501. 

It seems to me that, as an employer, the Federal Government has a 
strong obligation under the Rehabilitation Act to ensure that discrimi
nation against handicapped individuals does not occur in its work 
force. Sectiori 501 of the act requires that each department, agency, 
and instrumentality in the executive branch of the Federal Govern
ment engage in affirmative action in the hiring, placement, and 
advancement of handicapped individuals. 

Furthermore, section 120(a) of the Comprehensive Rehabilitation 
Amendments of 1978 provides that remedies, procedures, and rights 
available to Federal employees, as set forth in Title VII of the 1964 
Civil Rights Act, are available to any applicant or employee aggrieved 
under section 501. 

So, in partial response to one of the questions directed at Ms. 
Kaplan, there is this availability to handicapped employees to proceed 
under Title VII-like procedures against agencies that are not comply
ing with requirements of 501. 

The act grants to Federal employees and applicants alleging 
handicapped discrimination both a substantive right and a remedy, the 
same remedy available to those who claim discrimination on the basis 
of race, color, religion, sex, or national origin under Title VII. 

As you know, under the President's Reorganization Plan No. 1 of 
1978, the Equal Employment Opportunity Commission has the 
authority to enforce the requirements of section 501 administratively. 

The prohibitions and the enforcement ~echariisms of sections 503 
and 504 differ from those of section 501, and I think thereby provide 
some additional problems not experienced under 501. Section 503's 
requirement that Federal contractors and subc'ontractors receiving 
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contracts in excess of $2,500 engage in affirmative action to employ 
and advance qualified handicapped individuals is enforced by the 
Department of Labor. Labor's regulations implementing section 503 
provide for enforcement. through an administrative complaint and 
investigation mechanism which includes an administrative law judge; 
and where there is an apparent violation of affirmative action 
requirements, there is available to the Department of Labor contract 
termination or debarment. 

It is important, however, to underscore the fact that complainants 
have no comparable rights to a hearing. The employer does have a 
right to a hearing. 

Section 504's broad prohibition of discrimination in federally 
assisted programs against otherwise qualified handicapped individuals 
solely by reason of handicap is supposed to be enforced by each 
Federal agency or department that administers the funds. As I 
indicated earlier, section 501 is enforced through mechanisms that are 
comparable to those under Title VII. In contrast, section 504 is 
supposed to be enforced administratively in the same way that Title VI 
of the Civil Rights Act of 1964 is administered, that is, primarily 
through administrative investigation, attempted conciliation, and 
either a formal administrative hearing before an administrative law 
judge looking to fund termination or referral for litigation, and that 
referral would come to the Department of Justice. 

Executive Order 11914 gave HEW the coordinating authority under 
section 504 and, as you know, required HEW to establish standards 
and procedures to be followed by other Federal agencies. 

As this Commission may recall, there was a long delay between the 
adoption of the statute in 1973 and President Ford's order published in 
April 1976, and there was further delay in publication of the HEW 
coordination regulations, which occurred in 1978. Justice is, I think, 
no agency to point its finger at this time at other agencies in terms of 
delay in promulgation of 504 regulations. I am embarrassed to say that 
our regulations were not published in the Federal Register until 
September 21 of last year. I would like, however, to underscore that, 
despite the fact that a lawsuit was filed against us, we were well along 
in the process of developing our regulations and getting them 
published for comment. But I think the fact that the Department of 
Justice was sued indicates the absolutely indefensible failure of Federal 
agencies to come forward with regulations and procedures to deal 
with this very important area. 

The regulations of the Department of Labor under 503 and HEW 
under 504 define "qualified handicapped individual" as one who is 
capable of performance with reasonable accommodation. Both sets of 
regulations require accommodations unless the recipient or contractor 
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can demonstrate that such accommodation would impose undue 
hardship on the operation of its program or the conduct of its business. 
HEW has set out some of the factors in determining what constitutes 
reasonable accommodation. They are: the overall size of the recipient's 
program, the type of operation, cost, and the nature of accommoda
tion. 

Given the very nature of individual handicaps, as well as the 
varying types of businesses and jobs affected, the definition of 
reasonable accommodation must be broad enough to encompass a 
variety of situations. Experience, however, has demonstrated that the 
cost of required accommodation is often small, and I would like to 
note also that advancing technology now provides options not 
available in the past. That is, from my observations of the reasonable 
accommodation issue, things that yesterday did not appear to be 
reasonable in light of the definitions that were promulgated then, given 
technology, given advancement in certain areas, now appear quite 
reasonable. And I think that we can look toward future developments 
in technology that will cause us to define in different ways what in fact 
is a reasonable accommodation and what, on the other hand, 
constitutes undue hardship. 

For example, the development of talking computers has allowed 
blind and sight-impaired individuals to perform legal research on the 
Department of Justice's JURIS system without the need for a reader's 
assistance. JURIS, for those of you who are not aware, is a research 
tool, a computerized research tool, used by attorneys in the Depart
ment of Justice. That system has also been fitted with a slight 
modification to allow its use by an individual whose hand mobility has 
been restricted by cerebral palsy. 

Sometimes accommodation will merely require the lowering or 
raising of a desk. 

I would like also to refer briefly to section 502. That is another 
provision of the Rehabilitation Act that, while not directly regulating 
employment, does have an impact upon accommodation. That section 
established the Architectural and Transportation Barriers Compliance 
Board, which is composed of members from the general public, 5 of 
whom are handicapped individuals, and 10 heads of Federal depart
ments or agencies. It is the Board's function to ensure compliance with 
the Architectural Barriers Act of 1968. 

The Architectural Barriers Act requires that federally owned, 
occupied, or financed buildings and facilities must be designed, 
constructed, and altered to make them accessible to physically 
handicapped individuals. It doesn't take a great deal of elaboration or 
explanation to understand that even where jobs are made available, to 
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the extent that handicapped people cannot get to the jobs, those 
opportunities become hollow indeed. 

Again, looking to the experience of the Department of Justice, we 
are presently addressing the question of curb cuts on Pennsylvania 
A venue so that people who are in wheelchairs can easily reach the 
Department of Justice through the main entrance as opposed to using 
other means of egress and ingress. 

In the enforcement of Title VII of the Civil Rights Act of 1964-
and I raise that act because of its reiation to 501 and because of the 
enormous experience that we have had under that act-litigation has 
gone through three stages, and I think that we may well see the same 
stages appearing insofar as employment for the handicapped is 
concerned. For several years after the act was passed, the primary 
thrust related to procedural problems, and then for several ye_!ll's after 
that the principal issues concerned liability-what conduct, in fact, 
violates the law?-and only in the third stage in the seventies did we 
reach the question of relief. That is, assuming that there is access to the 
courts, assuming that a violation has been established, how do we go 
about developing meaningful remedies for discrimination against the 
handicapped in employment? 

Unfortunately, in the field of equal employment opportunity for the 
handicapped, we are still primarily in that first or procedural phase of 
enforcement. The courts are now grappling primarily with those 
procedural issues whose resolution will mean the difference between 
whether handicapped individuals will be able to assert their claims of 
employment discrimination in Federal court. 

Let me tick off a few of these procedural issues. Courts are now 
facing, for example, the question of whether Congress intended to 
create a private right of action under section 503. I will provide the 
Commission with a text of my remarks, but let me just do this as 
beiefly as I can. 

Section 503 was patterned in large part upon Executive Order 
11246, the contract compliance provision, and the case law developed 
under the contract compliance program essentially held that there was 
no private right of action. Very recently, that is, in this year, 1980, the 
Fifth Circuit Court of Appeals that has responsibility for Federal cases 
coming out of six Southern States held precisely that with respect to 
section 503; that is, that there is no private right of action, that 
handicapped persons who feel that they have been discriminated 
11,gainst by employers who are beneficiaries· of Federal contracts have 
to proceed through the administrative process and cannot go directly 
to court. 

While the question can be by no means considered resolved, should 
subsequent decisions follow the lead provided by the Fifth Circuit, 
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handicapped individuals will be precluded from bringing actions in 
Federal court; and while I think those of us in Federal agencies 
responsible for enforcing provisions like 503 or 504· would like to 
believe that we are doing our jobs effectively, that we are learning 
more about how to do our jobs better, I think we also recognize the 
enormous importance of private enforcement of Federal antidiscrimi
nation laws. It has been our experience under Title VI, it has been our 
experience under other provisions of Federal civil rights laws, and it 
should be no different under civil rights laws related to the rights of 
the handicapped. 

On the issue of private right of action under 504, I am happy to say 
that the picture is far brighter. Most courts have followed the lead of 
the Supreme Court's decision in a case that did not relate to 504, but 
instead related to Title IX of the Education Amendments, which has 
to do with sex discrimination in education. That case, Cannon v. 
University of Chicago, essentially held that while there was a clearly 
set-out administrative process for persons who believed they had been 
the victims of discrimination in education based upon sex, there was 
also a contemplation of a private enforcement mechanism, and that is 
what the Supreme Court held. 

So while the case law development with respect to 504 generally is, 
I think, very good in terms of private right of action, again, the 
prospect is not particularly pleasing insofar as 504 and its relation to 
employment. At least one court has already held that 504 does not 
cover employment. The Fourth Circuit of Appeals, which sits in 
Richmond, has so held, and the Supreme Court, despite our fervent 
pleas to grant review, decided not to grant review. So we have on the 
books a decision that we refer to as Trageser. which says that 504 
doesn't cover employment. Again, I need not elaborate upon the 
extent to which that decision carves out an exception for literally 
thousands of employers who are the beneficiaries of Federal monies 
under Federal grants. 

The rationale, briefly stated, was 504 is just like Title VI, and Title 
VI explicitly precludes employment coverage unless certain also set
out conditions are reached. The Fourth Circuit held that 504 was just 
like Title VI and only where certain special conditions were presented 
would 504 reach employment. 

We have another bleak example of that trend under Title IX. I 
mentioned earlier that Title IX was helpful insofar as developing the 
principle of private right of action under 504 generally. Well, the 
courts have said with respect to Title IX that it doesn't cover 
employment, and despite our litigating this issue in many courts and 
quite frankly trying to develop some conflict in the circuits, we have 
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not been able. to do so and we have not been able to get the Supreme 
Court to address itself to this issue. 

Lastly, in this survey I am obliged to mention the Supreme Court's 
decision in Southeastern Community College v. Davis. Although that 
decision does not directly pertain to employment, it does suggest that 
the courts are not inclined to give a broad and liberal construction to 
the language of Congress under the Rehabilitation Act. I think that, 
given that decision, although like most Supreme Court decisions it 
does not tell nearly the whole story and we can expect other cases 
coming out of the Supreme Court, it is not an auspicious beginning. 

Having said all these things about the Rehabilitation Act and 
employment, I would like to draw the Commission's attention to 
legislation that was introduced by Senator Williams in 1979, that is, 
Senate Bill 446, which was an effort on his part and the part of other 
members of the Senate to address what is clearly a disharmony and a 
lack of parallelism between protections for the handicapped under the 
Rehabilitation Act and protections provided under Title VII. The 
administration voiced strong support for the concept of broadening 
Federal law to make the coverage of employment much clearer. This 
is so for a number of reasons, in addition to basic equity. 

The Office of Federal Contract Compliance, for example, estimates 
that' approximately 300,000 Federal contractors and subcontractors are 
covered under section 503 of the Rehabilitation Act, but in contrast a 
general statute, it is estimated, would reach approximately 700,000 
private employers, as well as the 30,000 units of State and local 
government and 50,000 national and local labor unions covered under 
Title VII. That is a big increase in coverage: 300;000 Federal 
contractors now reached under 503, but under a more general 
provision we would be talking about reaching 700,000 private 
employers, 30,000 units of State and local governments, and 50,000 
national and local labor unions, which is the coverage under Title VII. 

We think that there should be this broadening; however, we believe 
that to the extent that Title VII is broadened to include protection of 
the handicapped, it is important to address the question of reasonable 
accommodation. While there has been a tendency to tack on protected 
groups to civil rights legislation, we think, given the experience in the 
courts with respect to reasonable accommodations, implied reasonable 
accommodations for religious convictions-a case called Trans World 
Airlines v. Hardison -we think that it is very important to build into 
any amendment the fact that employers will have to address the 
problem of reasonable accommodation and not leave it unspoken; 
because, given the TWA decision, the Supreme Court seems to be 
saying that undue hardship is going to be very liberally construed and 
what we might regard as a very slight shifting of an employer's 
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operation would absolve that employer of certain reasonable accom
modations. 

Let me say in conclusion that the Department of Justice continues to 
support efforts to obtain further legislation with respect to employ
ment of the handicapped. The participation in American society of this 
group of individuals on an equal basis has been too long neglected. 

In seekin_g legislation, however, we should be flexible and realistic 
without surrendering essentials. Any legislation should broadly pro
hibit employment discrimination and should include a private right of 
action. It should also include a Federal mechanism for investigating 
charges and the right of the Federal Government to bring suit without 
elaborate prerequisites. Such legislation, we feel, is essential to 
bringing the handicapped into the mainstream of the American 
economy and into the mainstream ofAmerican society. 

Thank you very much. 
VICE CHAIRMAN HORN. Thank you very much. 
[Applause.] 
VICE CHAIRMAN HORN. We appreciate the thoroughness of your 

survey. I take it your testimony will be made available to us, the full 
text? 

MR. DAYS. Yes, it will. 
VICE CHAIRMAN HORN. Donald E. Liebers is director of the equal 

employment opportunity and affirmative action human resources 
department for one of America's major corporations, the American 
Telephone and Telegraph Company. He has been responsible for the 
development and administration of these programs for AT&T since 
the early 1970s. He began his career with the Bell System in 1960. In 
addition to his corporate responsibilities, Mr. Liebers serves as a chair 
of the Steering Committee for SER-Jobs for Progress, an Hispanic 
job placement program. 

He will report on the experience of the American Telephone and 
Telegraph Company concerning employment opportunities for the 
handicapped. 

Mr. Liebers. 
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THE EXPERIENCE OF AMERICAN TELEPHONE 
AND TELEGRAPH COMPANY (AT&T) AS AN 
EMPLOYER OF DISABLED PERSONS 

By Donald E. Liebers* 

Thank you, Mr. Chairman. Good morning, Commissioners. Thank 
you for giving me the opportunity to speak to you today. As you have 
been told, I am the director of equal opportunity and affirmative action 
at AT&T. 

AT&T is the parent organization of the Bell System, which includes 
19 operating telephone companies, Western Electric, and Bell Tele
phone Laboratories, which I will refer to as the associated companies. 

In my position I am responsible for preparing the Bell System model 
affirmative action program and establishing the policies necessary for 
its successful implementation. These, in tum, are implemented 
throughout the Bell System by the associated companies with 
guidance from the AT&T corporate staff. My organization also 
interfaces with departments and agencies of the Federal Government 
responsible for enforcement of the various civil rights laws and 
regulations. 

I have been in my present position since December 1, 1970, a period 
in which many of the civil rights laws and regulations have come into 
effect. I have been responsible for helping the Bell System implement 
and understand those laws and regulations. 

Today I would like to talk about AT&T's experience as an employer 
of disabled persons and as a government contractor regulated by 
section 503 of the Rehabilitation Act of 1973, as amended in 1978. I 
would like to share with you the policies we have established and the 
programs and actions we have undertaken. We have made and 
continue to make progress in the employment and advancement of 
disabled persons. Not without some difficulty, however, and so, I 
would also like to share our problems and concerns. 

Let me begin by stating that it is the policy of the Bell System to 
provide equal opportunity to qualified handicapped individuals in all 
aspects of employment, without discrimination. This policy is imple
mented by means of an earnest program of affirmative action. Both the 
policy and the program have been endorsed by the presidents of Bell 
System companies. Their personal commitment and interest in ensur-

• Mr. Liebers is director of -equal opportunity and affirmative action, American Telephone and 
Telegraph Company. 
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ing that the written program is translated into ongoing practices has 
been communicated throughout each company. 

In keeping with our primary responsibility of lending direction to 
the associated companies, AT&T issued a model affirmative action 
program in 1976, soon after the Department of Labor issued amended 
regulations for employment of handicapped individuals. Bell System 
companies were advised to use the model as a guide in writing their 
individual programs. Every effort was made to issue a document to 
meet the requirements prescribed by Federal regulations. Subsequent
ly, some sections were revised in light of experience and legal 
interpretations of the regulations. A complete revision of the program 
was undertaken in 1979, which resulted in the issuance last June of the 
current model. 

The written program basically sets forth our policy governing 
various personnel practices which the law requires. It is a plan of 
affirmative actions to be followed to ensure compliance. Implementa
tion of the plan is detailed in various administrative practices. 

A major objective of our program has been to mainstream disabled 
employees. We consider the interests and qualifications of the 
applicant or employee, then attempt to provide reasonable accommo
dations necessary to enable the individual to perform the duties of the 
job. We are seeking to prevent job stereotyping, that is, the idea that 
only specific jobs are considered for people with certain handicaps. 
Disabled employees have proven their ability to satisfactorily perform 
in many different job assignments. Successful placement results from 
considering each applicant or employee as an individual. 

In this regard we have reviewed our job descriptions to ensure that 
physical and mental job qualification requirements are job related. In 
addition, we changed wording that we believe was restrictive to 
disabled workers. For example, a job description that stated a 
requirement to "write" was changed to "record." Another with a 
requirement to "talk" was changed to "communicate," and yet another 
that required "walking" now states "moving." 

I would like to identify briefly the areas covered in our program. 
Then I will be more specific about experience in certain areas which I 
believe will be of interest to the Commission. The program includes: 

• A policy statement of commitment 
• Identification of management responsibilities and accountability 
• Internal and external dissemination ofpolicy 
• Outreach programs 
• Hiring, placement, and movement 
• Voluntary self-identification 
• Reasonable accommodations and accessibility 
• Assurance of confidentiality 
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•· .Internal monitoring procedures 
• Complaint procedures 
Implemenqng this plan has been a real challenge. Some tasks proved 

to be simple to accomplish, some have been exceptionally rewarding 
experiences, while others have been tremendously frustrating and 
confusing. In this regard, I must identify two things that have helped 
and encouraged us to believe that we will continue to find ways to 
progress in this area: first, the openness in communications with 
government representatives and advocates for the qisabled; and 
second, the willing spirit and attitude of managers and qisabled 
employees working together to demonstrate the abilities and produc
tivity of qualified employees who happen to have a physical or mental 
impairment. 

Let me share some of these experiences with you. Voluntary self
identification is one mandate of the regulations which appears 
relatively easy to accomplish, and to a certain extent it is. Applicants 
and employees are informed of their rights to self-identify and assured 
that confidentiality will be maintained. The results of self-identification 
can be rather perplexing. 

Through the years we have used various methods in different 
companies to meet this requirement. Among these were the posting of 
permanent notices at employment offices and work locations, direct 
diss.emination of printed notices, and the coverage of voluntary self
identification at employee meetings. Very few employees elected to 
self-identify, and results were negligible. 

As a result, in 1979 we conducted a survey which would assure us. 
that each of our approximately 1 million employees. had been informed 
of his or her right to s~lf-identify and to advise us of possible needed 
accommodations. This was accomplished by means of a letter 
addressed to each employee. Again, this survey generated n:i.inimal
results. A number of employees, significantly less than the number of 
known disabled employees, chose to self-identify. 

This raises several concerns: Does failure to self-identify reveal a 
fear that knowledge of their disabilities might adversly affect their 
employment and advancement? Or does. it reflect distrust or disbelief 
in our stated policy? We hope not. Does it mean that those of whose 
disabilities we have knowledge and those for whom we have made 
accommodations feel that since we already know, there is no need to 
tell us? Or does it mean that those employees feel that we are meeting 
our obligations to the fullest? Perhaps! Does it mean that employees 
with known and hidden disabilities are ju~t exercising their right not to 
self-identify, since their disabilities do not.,impede job performance? Or 
could there be oth~r reasons which we; have not yet recognized? 
Probably. 
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Having met the requirements of the law we could ignore these 
questions until there are other directives to assist us with self
identification. But we feel that we cannot afford to be indifferent about 
the results of the survey. Based on our experience in gathering this 
data, I would have to respond, "I don't know," if asked, "How many 
disabled employees are there in the Bell System?" 

We are expanding our approach to voluntary self-identification, 
keeping in mind that it is the quality of our program that we want to 
strengthen rather than getting involved in a statistical exercise. Our 
program will continue to include a provision for self-identification on 
employment applications. In addition, we will continue our policy 
whereby employees self-identify at any time and, once each year, will 
canvass, via employee information media, to remind disabled employ
ees of their rights. In addition, we are exploring other avenues not 
specified by government regulations but which may be necessary and 
perhaps more logical than an annual reminder, that is, being able to 
self-identify at other times in the course of employment, for example, 
when seeking internal movement, or during counseling and perfor
mance appraisals, or when additional training is being considered. 

We feel that these efforts will give employees the means to inform us 
if they feel there is a need for us to know about their condition or the 
need for accommodation. This leads me into another area which I 
would like to address, reasonable accommodations. 

There are those outside the business who say that anything is 
reasonable for a corporation the size of ours. Those within the business 
committed to providing affirmative action must also be concerned 
with finances, budgets, and a fair return on investments and, therefore, 
may well balk at such a global solution. However, I believe there is a 
middle ground and that the intent of reasonable accommodations, as 
spelled out in the regulations, is not to place undue hardship on an 
employer. 

The Bell System is striving to provide that new buildings and major 
renovations to existing buildings conform to the American National 
Standard Institute specifications. In addition, employment offices and 
areas in existing buildings where physically disabled employees work 
are made accessible. This has generally proven to be manageable in 
our business. 

Some problems have been encountered because of the individual 
needs of each person; even when disabilities appear to be similar, the 
individual accommodations needed may differ. For example, a 
particular location which was accessible to an employee in an electric 
wheelchair proved too difficult to be used by another employee who 
maneuvered his chair manually. 
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On occasion devices have been provided to disabled employees to 
enable them to be efficient and productive. As a result of these efforts, 
we are developing a better understanding of accommodations and 
their "reasonableness." We have been in contact with agencies 
involved in rehabilitation which have been helpful. In addition, we 
have recently undertaken a survey to determine specific devices 
currently being used by disabled employees. Accommodations, and 
particularly devices, are a very individual thing. But knowing what 
devices exist may help a manager expedite placement of a disabled 
person. 

We are living in a time when technological advances are occurring 
rapidly, many of which will benefit disabled persons. As a result, it 
appears almost imperative that there be a resource bank to provide the 
latest information on such devices to employers. Information could be 
pooled from various sources, including employers, disabled people, 
rehabilitation agencies, and research institutions. In the absence of 
such a service, the process of mainstreaming more severely disabled 
individuals may be seriously hampered. 

Other changes brought about by the regulations involve the role of 
the industrial physician. We view our corporate physicians as being 
responsible for the determination of medical impairments and the 
identification of functional limitations. However, they do not make 
hiring or placement decisions. That is the responsibility of the 
personnel organization. 

No longer accepted is the use of medical restrictions applied 
uniformly to all persons with a similar disability. Here again, successful 
placement results from considering each applicant or employee as an 
individual. 

We are concerned about the confidentiality of medical information. 
Therefore, to the extent necessary, the medical department provides 
the personnel organization with information about disabilities in 
functional terms, but does not include a medical diagnosis. 

The placement of individuals with stable handicaps generally is not 
cause for medical concern. Limitations are determined and, when 
necessary, reasonable accommodations can be provided to match a job 
with an individual's qualifications and interests. Concerns may arise 
with respect to the placement of persons having progressive degenera
tive diseases. Although an individual may currently be qualified for a 
specific job, it is sometimes difficult to determine how long they may 
be able to work productively. As a result, their placement in jobs with 
lengthy training programs may not be considered feasible. 

Let me comment about our effort to communicate our policy and 
commitment to employment of disabled persons. Our contacts with 
external sources have been an interesting and, I believe, mutually 
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rewarding experience. We have communicated our policy and shared 
the intricacies of putting it into practice in the work place. In return, 
we have benefited from the expertise of many concerned and 
responsible organizations, and we see this as an aid towards continued 
compliance in the eighties. In communicating our policy internally, we 
recognize that additional information was needed to help our employ
ees understand the meaning of affirmative action for disabled people 
and how to make it a reality. 

Employment interviewers became the first employee group selected 
to receive handicap awareness training, introduced in several associ
ated companies in 1976. The interviewer was, at the time, seen as key 
to the success of the affirmative action plan. Subsequently, it became 
apparent that we had to go farther. Interaction with their -peers and 
supervisors was critical to successful employment of disabled persons. 
So, we have developed a new two-part handicap awareness training 
program for employment interviewers and first- and second-level 
supervisors who will be working with disabled persons. The BeII 
System is serious about its commitment to employment of disabled 
persons. 

Let me share two examples that I believe demonstrate our position. 
First, a trial is currently underway in Sacramento, California, to test 
interface equipment that enables blind persons to become telephone 
operators at the electronic switchboards that have replaced the cord 
switchboards, which may be familiar to some of you. The cost of 
developing this equipment was shared by all the BeII System operating 
telephone companies. The project grew out of two earlier trials that 
used less sophisticated interface equipment. However, the earlier trials 
proved conclusively that blind people can be successful operating the 
new electronic equipment. We are excited about the potential 
employment opportunities this equipment will provide for blind and 
visually-impaired persons in the BeII System. 

The other example is one of human interest that involves the 
employment of the first totally deaf and speechless residence telephone 
installer in the BeII System. This placement resulted from the 
cooperative efforts of one operating telephone company and the State 
commission for the deaf and hearing impaired, sharing the provision of 
accommodations. These included devices made possible by technolog
ical advances. This employee has been working independently and 
very successfuIIy for weII over a year. 

FinaIIy, let me shift from the human dimension to the numerical for 
a moment, specifically, the subject of numerical targets and goals for 
disabled workers. Current Federal regulations do not require them nor 
do we feel they are necessary. I believe it would be extremely difficult 
and not helpful to the concerns of disabled workers to administer a 
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program based on numerical targets and goals. I speak from years of 
experience implementing a target system based on race, national 
origin, and sex. 

The broad definition of handicap and the multiplicity and degree of 
disabilities would require an extremely complex and rigid tracking 
system. We prefer a system based on the needs and aspirations of both 
the individual and the business, not something based purely on 
numbers. We think we can fulfill our responsibilities to disabled 
persons, to our business, and to the government without specific 
numerical targets and goals. Certainly, a program of voluntary 
compliance is more effective for all concerned. 

To meet this responsibility, we have developed an internal monitor
ing procedure to ensure compliance with the requirements of Federal 
regulations and our own affirmative action plan. If internal monitoring 
identifies deficiencies, then a written corrective plan of action is 
required. In an era of pervasive regulation we welcome the opportuni
ty to demonstrate that we can fulfill our responsibilities voluntarily. 

I hope my comments have provided some insight into a private 
employer's perspective of its responsibility to disabled persons. Think 
you for inviting me to share them with you. Now I will entertain any 
questions you may have. 

STATEMENT OF DONALD E. LIEBERS, DIRECTOR OF EQUAL 
OPPORTUNITY AND AFFIRMATIVE ACTION, AMERICAN 
TELEPHONE AND TELEGRAPH COMPANY, BASKING 
RIDGE, N.J. 

MR. LIEBERS. Thank you, Mr. Hom. 
Chairman Flemming, Commissioners, Commissioners-Designate, I 

would like to thank you for giving me the opportunity to speak to you 
today. As you have been told, I am the director of equal opportunity 
and affirmative action at AT&T. 

AT&T is the parent organization of the Bell System, which includes 
19 operating telephone companies, Western Electric, and Bell Tele
phone Laboratories, which I will refer to as the associated companies. 

In my position I am responsible for preparing the Bell System model 
affirmative action program and establishing the policies necessary for 
its successful implementation. These, in tum, are implemented 
throughout the Bell System by the associated companies with 
guidance from the AT&T corporate staff. My organization also 
interfaces with departments and agencies of the Federal Government 
responsible for enforcement of the various civil rights laws and 
regulations. 

I have been in my present position since December 1, 1970, a period 
in which many of the civil rights laws and regulations have come into 
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effect. I have been responsible for helping the Bell System implement 
and understand those laws and regulations. 

Today I would like to talk about AT&T's experience as an employer 
of disabled persons and as a government contractor regulated by 
section 503 of the Rehabilitation Act of 1973, as amended in 1978. I 
would like to share with you the policies we have established and the 
programs and actions we have undertaken. We have made and 
continue to make progress in the employment and advancement of 
disabled persons, but not without some difficulty, however, and so, I 
would like also to share our problems and concerns. 

Let me begin by stating that it is the policy of the Bell System to 
provide equal opportunity to qualified handicapped individuals in all 
aspects of employment, without discrimination. This policy is imple
mented by means of an earnest program of affirmative action. Both the 
policy and the program have been endorsed by the presidents of the 
Bell System companies. Their personal commitment and interest in 
ensuring that the written program is translated into ongoing practices 
has been communicated throughout each company. 

In keeping with our primary responsibility of lending direction to 
the associated companies, AT&T issued a model affirmative action 
program in 1976, soon after the Department of Labor issued amended 
regulations for employment of handicapped individuals. Bell System 
companies were advised to use the model as a guide in writing their 
individual programs. Every effort was made to issue a document to 
meet the requirements prescribed by Federal regulations. Subsequent
ly, some sections were revised in light of experience and legal 
interpretations of the regulations. A complete revision of the program 
was undertaken in 1979, which resulted in the issuance last June of the 
current model. 

The written program basically sets forth our policy governing 
various personnel practices which the law requires. It is a plan of 
affirmative actions to be followed to ensure compliance. Implementa
tion of the plan is detailed in various administrative practices. 

A major objective of our program has been to mainstream disabled 
employees. We consider the interest and qualifications of the applicant 
or employee, then attempt to provide reasonable accommodations 
necessary to enable the individual to perform the duties of the job. We 
are seeking to prevent job stereotyping, that is, the idea that only 
specific jobs are considered for people with certain handicaps. 
Disabled employees have proven their ability to satisfactorily perform 
in many different job assignments. Successful placement results from 
considering each applicant or employee as an individual. 

In this regard, we have reviewed our job descriptions to ensure that 
physical and mental job qualification requirements are job related. In 
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addition, we changed wording that we believe was restrictive to 
disabled workers. For example, a job description that stated a 
requirement to "write" was changed to "record." Another with a 
requirement to "talk" was changed to "communicate," and yet another 
that required "walking" now states "moving." 

I would like to identify briefly the areas covered in our program. 
Then I will be more specific about experience in certain areas which I 
believe will be of interest to the Commission. The program includes a 
policy statement of commitment; identification of management respon
sibilities and accountability; internal and external dissemination of 
policy; outreach programs; hiring, placement, and movement; volun
tary self-identification; reasonable accommodations and accessibility; 
assurance of confidentiality; internal monitoring procedures; and 
complaint procedures. 

Implementing this plan has been a real challenge. Some tasks proved 
to be simple to accomplish, some have been exceptionally rewarding 
experiences, while others have been tremendously frustrating and 
confusing. In this regard, I must identify two things that have helped 
and encouraged us to believe that we will continue to find ways to 
progress in this area: first, the openness in communications with 
government representatives and advocates for the disabled, and 
second, the willing spirit and attitude of managers and disabled 
employees working together to demonstrate the abilities and produc
tivity of qualified employees who happen to have a physical or mental 
impairment. 

Let me share some of these experiences with you. Voluntary self
identification is one mandate of the regulations which appears 
relatively easy to accomplish, and to a certain extent it is. Applicants 
and employees are informed of their rights to self-identify and assured 
that confidentiality will be maintained. The results of self-identification 
can be rather perplexing. 

Through the years we have used various methods in different 
companies to meet this requirement. Among these were the posting of 
permanent notices at employment offices and work locations, direct 
dissemination of printed notices, and the coverage of voluntary self
identification at employee meetings. Very few employees elected to 
self-identify, and results were negligible. 

As a result, in 1979 we conducted a survey which would assure us 
that each of our approximately 1 million employees had been informed 
of his or her right to self-identify and to advise us of possible needed 
accommodations. This was accomplished by means of a letter 
addressed to each employee. Again, this survey generated minimal 
results. A number of employees, significantly less than the number of 
known disabled employees, chose to identify. 
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This raises several concerns. Does failure to self-identify reveal a 
fear that knowledge of their disabilities might adversely affect their 
employment and advancement? Or does it reflect distrust or disbelief 
in our stated policy? We hope not. Does it mean that those of whose 
disabilities we have knowledge and those for whom we have made 
accommodations feel that since we already know, there is no need to 
tell us? Or does it mean that those employees feel that we are meeting 
our obligations to the fullest? Perhaps! Does it mean that employees 
with known and hidden disabilities are just exercising their right not to 
self-identify since their disabilities do not impede job performance? Or 
could there be other reasons which we have not yet recognized? 
Probably that is true. 

Having met the requirements of the law, we could ignore these 
questions until there are other directives to assist us with self
identification. But we feel that we cannot afford to be indifferent about 
the results of the survey. Based on our experience in gathering this 
data, I would have to respond, "I don't know," if asked, "How many 
disabled employees are there in the Bell System?" 

We are expanding our approach to voluntary self-identification, 
keeping in mind that it is the quality of our program that we want to 
strengthen rather than getting involved in a statistical exercise. Our 
program will continue to include a provision for self-identification on 
employment applications. In addition, we will continue our policy 
whereby employees self-identify at any time and, once each year, we 
will canvass, via employee information media, to remind disabled 
employees of their rights. In addition, we are exploring other avenues 
not specified by government regulations, but which may be necessary 
and perhaps more logical than an annual reminder, that is, being able 
to self-identify at other times in the course of employment, for 
example, when seeking internal movement, or during counseling and 
performance appraisals, or when additional training is being consid
ered. 

We feel that these efforts will give employees the means to inform us 
if they feel there is a need for us to know about their condition or the 
need for accommodation. This leads me into another area which I 
would like to address, reasonable accommodations. 

There are those outside the business who say that anything is 
reasonable for a corporation the size of ours. Those within the business 
committed to providing affirmative action must also be concerned 
with finances, budgets, and a fair return on investments and, therefore, 
may well balk at such a global solution. However, l believe there is a 
middle ground and that the intent of reasonable accommodations, as 
spelled out in the regulations, is not to place undue hardship on an 
employer. 
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The Bell System is striving to provide that new buildings and major 
renovations to existing buildings conform to the American National 
Standard Institute specifications. In addition, employment offices and 
areas in existing buildings where physically disabled employees work 
are made accessible! This has generally proven to be manageable in 
our business. 

Some problems have been encountered because of the individual 
needs of each person; even when disabilities appear to be similar, the 
individual accommodation needed may differ. For example, a particu
lar location which was accessible to an employee in an electric 
wheelchair proved too difficult to be used by another employee who 
maneuvered his chair manually. 

On occasion devices have been provided to disabled employees to 
enable them to be efficient and productive. As a result of these efforts, 
we are developing a better understanding of accommodations and 
their "reasonableness." 

We have been in contact with agencies involved in rehabilitation 
which have been helpful. In addition, we have recently undertaken a 
survey to determine specific devices currently being used by disabled 
employees. Accommodations, and particularly devices, are a very 
individual thing. But knowing what devices exist may help a manager 
expedite placement of a disabled person. 

We are living in a time when technological advances are occurring 
rapidly, many of which will benefit disabled persons. As a result, it 
appears almost imperative that there be a resource bank to provide the 
latest information on such devices to employers. Information could be 
pooled from various sources, including employers, disabled people, 
rehabilitation agencies, and research institutions. In the absence of 
such a service, the process of mainstreaming more severely disabled 
individuals may be seriously hampered. 

Other changes brought about by the regulations involve the role of 
the industrial physician. We view our corporate physicians as being 
responsible for the determination of medical impairments and the 
identification of functional limiatations. However, they do not make 
hiring or placement decisions. That is the responsibility of the 
personnel organization. 

No longer accepted is the use of medical restrictions applied 
uniformly to all persons with a similar disability. Here again, successful 
placement results from considering each applicant or employee as an 
individual. 

We are concerned about the confidentiality of medical information. 
Therefore, to the extent necessary, the medical department provides 
the personnel organization with information about disabilities in 
functional terms, but does not include a medical diagnosis. 
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The placement of individuals with stable handicaps generally is not 
cause for medical concern. Limitations are determined and, when 
necessary, reasonable accommodations can be provided to match a job 
with an individual's qualifications and interests. 

Concerns may arise with respect to the placement of persons having 
progressive degenerative diseases. Although an individual may cur
rently be qualified for a specific job, it is sometimes difficult to 
determine how long they may be able to work productively. As a 
result, their placement in jobs with lengthy training programs may not 
be considered feasible. 

Let me comment about our effort to communicate our policy and 
commitment to employment of disabled persons. 

Our contact with external sources has been an interesting and, I 
believe, mutually rewarding experience. We have communicated our 
policy and shared the intricacies of putting it into practice in the work 
place. In return, we have benefited from the expertise of many 
concerned and responsible organizations, and we see this as an aid 
towards continued compliance in the eighties. 

In communicating our policy internally, we recognize that addition
al information was needed to help our employees understand the 
meaning of.affirmative action for disabled people and how to make it a 
reality. 

Employment interviewers became the first employee group selected 
to receive handicap awareness training introduced in several associ
ated companies in 1976. The interviewer was, at the time, seen as key 
to the success of the affirmative action plan. Subsequently, it became 
apparent that we had to go farther. Interaction with their peers and 
supervisors was critical to successful employment of disabled persons. 
So, we have developed a new two-part handicap awareness training 
program for employment interviewers and first- and second-level 
supervisors who will be working with disabled persons. 

The Bell System is serious about its commitment to employment of 
disabled persons. Let me share two examples that I believe demon
strate our position. _.,, 

First, a trial is currently underway in Sacramento, California, to test 
interface equipment that enables blind persons to become telephone 
operators at the electronic switchboards that have now replaced the 
cord switchboards, which may be familiar to some of you. The cost of 
developing this equipment was shared by all the Bell System operating 
telephone companies. The project grew out of two earlier trials that 
used less sophisticated interface equipment. However, the earlier trials 
proved conclusively that blind people can be successful operating the 
new electronic equipment. We are excited about the potential 
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employment opportunities this equipment will provide for blind and 
visually-impaired persons in the Bell System. 

The other example is one of human interest that involves the 
employment of the first totally deaf and speechless residence telephone 
installer in the Bell System. This placement resulted from the 
cooperative effort of one operating telephone company and the State 
commission for the deaf and the hearing impaired, sharing the 
provision of the accommodations. These included devices made 
possible by technological advances. This employee has been working 
independently and very successfully for well over a year. 

Finally, let me shift from the human dimension to the numerical for 
a moment, specifically, the subject of numerical targets and goals for 
disabled workers. Current Federal regulations do not require them, 
nor do we feel they are necessary. I believe it would be extremely 
difficult and not helpful to the concerns of disabled workers to 
administer a program based on numerical targets and goals. I speak 
from years of experience implementing a target system based on race, 
national origin, and sex. 

The broad definition of handicap and the multiplicity and degree of 
disabilities would require an extremely complex and rigid tracking 
system. We prefer a system based on the needs and aspirations of both 
the individual and the business, not something based purely on the 
numbers. We think we can fulfill our responsibilities to disabled 
persons, to our business, and to the government without specific 
numerical targets and goals. Certainly, a program of voluntary 
compliance is more effective for all concerned. 

To meet this responsibility, we have developed an internal monitor
ing procedure to ensure compliance with the requirements of Federal 
regulations and our own affirmative action plan. If internal monitoring 
identifies deficiencies, then a written corrective plan of action is 
required. In an era ofpervasive regulation, we welcome the opportuni
ty to demonstrate that we can fulfill our responsibilities voluntarily. 

I hope my comments have provided some insight into a private 
employer's perspective of its responsibility to disabled persons. I have 
provided Mr. Wheeless with some copies of my remarks, in addition to 
a copy of our model affirmative action plan for your use. 

Thank you very much. 
[Applause.] 
[See Exhibit No. 3 for the Bell System model affirmative action plan 

for the handicapped.] 
VICE CHAIRMAN HORN. Thank you, Mr. Liebers. 
I was particularly interested in your comment on the difficulty of 

finding out what are the handicaps of an employee labor force. Have 
you experimented with the thought of a companywide blind survey in 
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the sense of no names attached just to find out, when people are not 
reluctant perhaps to reveal what handicaps they have, what the extent 
and scope of the various types ofhandicaps might be? 

MR. LIEBERS. No, we have not. Some of our experience indicates 
that people who may have a disability don't feel they are handicapped, 
for example, an attorney with an impaired limb or an arm, or someone 
with a problem with his or her eyes. They are doing their jobs; they 
are enjoying them; they are not willing to say, "I have a problem." 

I think as time goes on employees may feel more comfortable with 
this program as it is being implemented and promulgated throughout 
our nation. Then I think more people may feel it is to their advantage 
to self-identify. 

As I indicated, we will continue asking them, but I welcome your 
comment on the blind survey and that is perhaps something we ought 
to be considering. 

VICE CHAIRMAN HORN. Do you think one of the reasons for the 
large nonresponse rate might be fear of not being able to secure 
workers' compensation, disability insurance coverage, etc., should 
something else happen in the work place? 

MR. LIEBERS. I really don't know. 
VICE CHAIRMAN HORN. My instincts are that that is a basic fear 

which results in a nonresponse in terms of putting one's name to 
different types of disabilities. 

MR. LIEBERS. That may be. 
VICE CHAIRMAN HORN. Commissioner Saltzman? 
CoMMISSIONER SALTZMAN. You mentioned, Mr. Liebers, a specifi

cation chart, I guess, by some national institute relative to the building 
and repairs of building. Could you for the record, if you have a copy, 
submit that? 

MR. LIEBERS. Certainly. I have and I will. 
COMMISSIONER SALTZMAN. Okay. And perhaps our staff then could 

look at those specifications, whether indeed they do meet the needs of 
the handicapped. 

[The report referred to is American National Standard Specifications 
for Making Buildings and Facilities Accessible to and Usable by Physically 
Handicapped People , American National Standards Institute, Inc., 
New York, N.Y., 1980.] 

COMMISSIONER SALTZMAN. I gather you are opposed to goals and 
timetables to meet the needs of the handicapped in employment. 

MR. LIEBERS. That is correct. 
COMMISSIONER SALTZMAN. Are you also opposed to goals and 

timetables to meet the needs of minority groups in the affirmative 
action programs? 
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MR. LIEBERS. Well, that is a very good question. Let me just say I 
don't think we have found a better way to do it concerning race and 
sex and national origin. 

I personally have difficulty with number systems. They do take on a 
quota-like aspect arid they do cause difficulties and people sometimes 
don't go beyond the quota. For example: "If I have one, I got one. I 
said I would get one and I got it. Now don't bother me.'' 

I would much prefer, as we are doing with the handicapped 
program, to prove our commitment by having people, when they 
come into employment offices or when they are considered for 
promotion, move ahead in our business. I am sure, since we are such a 
large company, the government is interested in what we do and how 
we do it. We have had no shortage of direction from the government 
in how we implement these activities in the past. I think voluntarily we 
are going to do the job without goals and timetables. 

VICE CHAIRMAN HORN. Commissioner Flemming? 
CHAIRMAN FLEMMING. Mr. Liebers, I appreciated very much your 

testimony. As you will discover, because of some of the questions that 
I would like to address to Assistant Attorney General Days, I do not 
concur in your concluding comments relative to the inclusion of 
handicapped in affirmative action plans as far as goals or timetables are 
concerned. 

Mr. Days, you referred to the long delays in the issuance of certain 
regulations under existing law. Just a general question: As you know, 
we are confronted with the fact 12 years after the passage ofTitle VIII 
that the regulations still have not been issued. In connection with the 
Age Discrimination Act of 1975, we are up against a problem 
somewhat similar to the situation that exists as far as the handicapped 
are concerned. Some departments still have not issued their regula
tions. 

Do you have any suggestions to make as to how, I guess, the 
Congress in enacting law could include any provisions that would 
accelerate the issuance of regulations on the part of the executive 
branch? I feel it goes to the heart of people, our citizens, having 
confidence in our government. Expectations are raised as a result of 
the passage of significant legislation; then nothing happens, sometimes 
for years. 

In appearing before the Senate in connection with the amendments 
to Title VIII, we recommended that Title VIII be amended to direct 
that the Secretary of HUD should issue regulations within 90 days 
after the passage of the act. I don't know whether that would help or 
not, but I was just wondering whether you have any suggestions 
growing out of your experience in this area to make along that line. It 
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is to me a baffling problem as far as our system of government is 
concerned. 

MR. DAYS. Well, it is baffling and very difficult to address fully, but 
certainly Congress could help by providing the type of direction that 
you suggested in terms of timetables for promulgation of regulations. 
But in fairness to the executive branch, I think Congress also, in some 
of its recent legislation, has not provided the substantive direction that 
agencies needed to develop regulations that made some sense. 

In my work as chair of the Interagency Coordinating Council, I 
have certainly become in a way more familiar than I care to with the 
overlapping jurisdiction under the Rehabilitation Act and the extent to 
which the Archite.ctural Barriers Board, HEW, and the EEOC are all 
trying to address matters that relate to employment. I think, to the 
extent that Congress sets up a number of different coordinating 
authorities under the same basic legislation, there is going to be delay 
and difficulty in coming out with meaningful, enforceable regulations. 
So I think, particularly in the Rehabilitation Act, that has been a 
problem. 

The other is just, of course, the lack of commitment at the highest 
levels of some of the departments to doing what is required. Again, we 
have more paper in the government than we know what to do with, 
and there has to be some way of identifying which things are truly 
important and which things can perhaps be put on the back burner for 
a while. Certainly, enforcing civil rights should be in the forefront of 
any agency's program for developing regulations and enforcement 
mechanisms. 

CHAIRMAN FLEMMING. Well, going to your regulations that you 
issued in February 1979, in those regulations was there any reference 
to the inclusion ofhandicapped in affirmative action plans? 

MR. DAYS. Yes, there is. We promulgated our 504 regulations and, 
insofar as persons are recipients of Federal funds from the Department 
of Justice, they will have to create plans for ensuring that there is not 
discrimination against the handicapped in their programs. 

We have essentially followed the HEW regulations in large part 
with some variations to deal with unique programs administered by 
the Department of Justice; that is, funding to courts and law 
enforcement agencies and penal institutions. 

CHAIRMAN FLEMMING. That means, then, that agencies that are the 
recipients of Federal funds would have an obligation under your 
regulations to develop an affirmative action plan which would involve 
the handicapped and which would include goals, timetables, and an 
action plan to achieve those goals? 

MR. DAYS. Well, what we have done, despite the adverse ruling 
from the Fourth Circuit, is include coverage of employment in our 504 

100 



regulations. So to the extent that recipients are covered by our 504 
regulations, they would have to do certain specific things with respect 
to employment, not merely with respect to their programs. 

CHAIRMAN FLEMMING. I gather there isn't any question in your 
mind at all but that if we are going to get on a good solid foundation in 
this area that it will be necessary to get further legislation. As you 
know, this Commission has gone on record as favoring the inclusion of 
the handicapped in Title VII, taking into consideration the issue that 
you identified. Also--

MR. DAYS. Let me make it clear, Dr. Flemming, that when I refer to 
affirmative action plans I am not using that term in the same way that 
one would use it under 503, that is, where there is a very elaborate 
process for dealing with the problems of employment of the handi
capped. It is more consistent with the HEW 504 regulations, ensuring 
that there is adequate access and that reasonable accommodation is 
provided and so forth. 

CHAIRMAN FLEMMING. I see. But does it include the concept of 
goals, timetables, and so on? 

MR. DAYS. My recollection is that it does not contain goals and 
timetables, although we have gone on record as being in favor of goals 
and timetables in programs to increase the employment opportunities 
of the handicapped. 

My experience with goals and timetables insofar as minorities and 
women are concerned has been that goals and timetables force 
employers to identify appropriate pools of persons for employment. 
With all due deference to Mr. Liebers, it seems to me that goals and 
timetables force us to get out and identify various groups of 
handicapped people who ought to be brought into the work force. It 
puts the burden on us, as opposed to leaving it to individuals to come 
forward and educate us to the extent to which they are able to do 
certain types ofjobs. 

CHAIRMAN FLEMMING. I concur. I have put it oftentimes that it is a 
management tool which, as an administrator, I need to have and use if 
I am really going to accomplish something in the area of equal 
employment. 

You mentioned the right of the individual to sue. Do you feel that it 
is going to be necessary to get legislation in order to provide that 
right? As you know, under the Age Discrimination Act of 1975, we 
recommended to the Congress that they amend that act to incorporate 
the right to sue, and the Congress did include that. Do you think it is 
going to be necessary to do that in the area of the handicapped also? 

MR. DAYS. Well, as I said, it seems to me there is a substantial 
problem with 503, the contract compliance provision. Under 504, 
speaking generally, the law is developing well, although the Cannon 
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decision from the Supreme Court had both good and bad elements. 
The good element was that it allows a private right of action under 
Title IX, but it seems to me that the negative side of that was that 
several Justices seemed to be saying, "This is the last time we are 
going to do this. We are going to read into a statute a private right of 
action." 

Given your work, Dr. Flemming, on the Age Discrimination Act, 
the Supreme Court now knows that Congress knows how to say it 
when it wants to create a private right of action. So I think, in terms of 
development of case law, we are going to have some difficulty arguing 
in the face of Cannon that there is this implied private right of action. 

CHAIRMAN FLEMMING. y OU say it might be beneficial if we could 
get Congress to take that kind of action in the area of the handicapped 
in light of the development of the case law to the present time? 

MR. DAYS. Yes. And 503 is a particularly unfortunate area because 
the Department of Labor has, on a number of occasions, expressed its 
frustration at not being able to deal administratively with complaints 
under 503. There is a crying need for private enforcement under that 
very important provision. 

CHAIRMAN FLEMMING. Personally, I have great respect for the 
progress that we have made as a result ofprivate action--

MR. DAYS. Indeed. 
CHAIRMAN FLEMMING. -in all these areas and we are indebted to 

the contributions you have made along that line prior to the 
assumption of your present position. 

MR. DAYS. Thank you. 
VICE CHAIRMAN HORN. Commissioner Ruiz? 
COMMISSIONER Rmz. Mr. Days, you described some weaknesses of 

the Rehabilitation Act of 1973 and problems arising by the lack of a 
handicapped person of the right to sue independently without recourse 
to initial administrative remedies that must of necessity first be 
exhausted. 

You mentioned three stages: one, procedural; two, that of identi
fying the violation; and, three, the need for meaningful remedies. Now, 
inasmuch as experience shows that civil rights enforcements are made 
effective after going through three stages, as our Vice Chairman often 
says, "Why reinvent the wheel all over again?" if we already know the 
road that has been charted to be taken in three stages. 

Now, since we don't have to grope our way and the Department of 
Justice, as you related, supports the private right of action and the 
right of the Federal Government to institute realistic lawsuits, who are 
those interests that are throwing obstacles in the way? The Bell 
System is friendly. American T&T's example of volunteering to do 
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that which the law at that time did not even require is to be applauded. 
But who is the enemy? 

You mentioned interlocking committees in the legislative process. 
You mentioned the lack of commitment in high places in the executive 
and legislative process. Is it government itself and not the private 
sector? Certainly, in having gone through three stages before-one, 
two, and three-we have already learned how to anticipate interlock
ing committees and the lack of commitment on higher levels. Does the 
legislative process, the Federal legislative process, only react to 
national emergencies, overriding emergencies? Wherein lies the 
enemy? 

MR. DAYS. Well, to quote some great American, I think the enemy 
is us, and I mean that generally. 

VICE CHAIRMAN HORN. That was Pogo. 
[Laughter.] 
VICE CHAIRMAN HORN. I don't know if he is naturalized, or a 

permanent resident, or an undocumented worker. 
MR. DAYS. I think that if we look to the experience of Title VI 

enforcement-that is, Title VI of the 1964 Civil Rights Act and 
nondiscrimination in federally funded programs-what we see is a lack 
of incentive for agencies to enforce that provision. In Washington, one 
doesn't get a medal up on the Hill for advising a Senator that he or she 
is denying an employer or a government agency, for example, in the 
Senator's State a large Federal grant or a large Federal contract. What 
people are rewarded for in this government is moving the money, 
getting it out and providing responses to demands for Federal 
resources throughout the country. 

Program people are not interested, it has been my experience, not 
because they are antagonistic to civil rights or that they are racists or 
sexists or determined to provide further obstacles to the handicapped 
in their efforts to obtain equality; it is just that there are not adequate 
incentives built into the system. 

I think, for example, the creation of the unit in 0MB, which was a 
recommendation of many years' standing of the Civil Rights Commis
sion, is a step in the right direction, where program agencies are 
evaluated in terms of not just how much they are doing in 
administering their grant programs, but what funds they are spending 
on enforcement and compliance. It is a very shocking thing-and I 
have had this experience-to encounter an agency that has a $2 billion 
program that openly admits that it has one and a half people devoted 
to Title VI compliance. I think we just have to have the type of 
recognition of the need for incentives and oversight to get this moving 
along. 
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President Carter, in 1977, issued a very strong statement with 
respect to Title VI enforcement, and there has been some movement in 
that regard, but not nearly so much now, 16 years after the passage of 
the 1964 Civil Rights Act. 

In terms of the handicapped, it is new; there are a lot of stereotypes 
that we all have to deal with in terms of the handicapped citizens of 
the United States. It is a shrinking pie, some people suggest, in terms of 
jobs and opportunities, so the question is, Why should we expand the 
number of groups if we are going to have to share that pie? I think 
there are just hundreds of explanations for this resistance. Of course, 
there are some people who, in a very reprehensible way, simply say, 
"That's their tough luck. I've got mine and I'm going to keep it and 
I'm not going to do anything to allow other people to gain an 
advantage." There is a fight over who controls the power in this 
country. It is as old as the Nation. I think the fact that it affects the 
handicapped, the minorities, and women should not come as any 
surprise to those ofus who read history. 

COMMISSIONER RUIZ. We are the enemy. Of course, you don't 
recommend giving medals, but you did mention a unit in 0MB to 
budget in the right direction and intimated that it fell by the wayside. 

VICE CHAIRMAN HORN. No. He was saying that the Civil Rights 
Commission recommendation of long standing, since a number of us 
made it in the early seventies, has now been implemented at long last, 
and that is to have an overall civil rights unit within 0MB to monitor 
the, effectiveness of carrying out civil rights activities within the 
agencies so that they are integrated into the bloodstream of the budget 
process. 

COMMISSIONER RUIZ. But it· has fallen by the wayside because, 
although all of that is set up, apparently there are areas that are not 
covered even by that mechanism in an affirmative manner. Is that 
correct? 

MR. DAYS. Well, I think it has to be regarded as just a beginning. It 
needs to be expanded. It should be given more authority. And I think 
there should be wider recognition on the part of program managers 
that they will be held accountable for their failure to comply with 
requirements that relate to antidiscrimination. That message has rarely 
got down to the point in the Federal Government bureaucracy where 
it will make a difference. 

CoMMISSIONER RUIZ. In your cordinating position as a coordinator 
of-how many agencies? 

MR. DAYS. Twenty-eight. There are 30 agencies under Title VI. 
COMMISSIONER RUIZ. -28 agencies, has the matter of expanding 

and making more effective the 0MB mechanism been implemented in 
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any fashion by way of "We are the enemy; we should bring the 
pressure"? Has that been done up until now? 

MR. DAYS. I am not certain I understand your question. 
COMMISSIONER RUIZ. Has a united effort, in which you form part of 

a coordinating person, given your answer as to the 0MB setup-has 
there in this coordinating setup involving 28 agencies-has pressure 
been applied in any fashion with relation to coordinating this item 
which appears to be a weakness? 

MR. DAYS. Yes, I think there has been pressure. Both Attorney 
General Bell and Attorney General Civiletti have personally directed 
communications to other cabinet officers about deficiencies in their 
Title VI enforcement programs. As I indicated, the President spoke 
very forcefully at the beginning of this administration about the 
importance of Title VI enforcement, paraphrasing the words of 
Senator Humphrey in terms of the importance of the government not 
being the supporter of discrimination in our country and the need for 
all American citizens to know that their money is being spent in a 
nondiscriminatory fashion. 

In our dealings with agencies over the past couple of years, we have 
seen more responsiveness, but I don't think that we have reached the 
millenium such that agencies now recognize that they are the problem. 

We bring a lot of lawsuits, Commissioner, but it is my firm 
conviction that if the Federal Government is pumping $125 billion a 
year into the economy with little or no understanding of how that 
money is being spent and with every reason to believe that much .of it 
is being used to perpetuate old structures that have precluded people 
because of their race or their sex, or other conditions over which they 
have no control, from fair treatment, then all our lawsuits are going to 
make very little difference, because the force is with that money and 
we can sue on a piecemeal basis, but ultimately those funds have to be 
directed in a way that supports and does not obstruct movement 
toward greater equality. 

COMMISSIONER RUIZ. You mentioned writing from your depart
ment, which you support, some letters. What I am getting at, sir, is this 
inquiry: How many times does this coordinating apparatus of 28 
agencies meet a year? 

MR. DAYS. It does not operate that way, although we have had one 
session with the grant agencies under Title VI and had another one 
planned this year until we discovered some of the budgetary 
constraints that we had to deal with. 

Let me say in summary fashion that-
COMMISSIONER RUIZ. I understand the constraints. 
MR. DAYS. -that there is a fundamental problem with coordination, 

period. It is one way to run a government, but I am not certain it is the 
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best way. I don't know whether I have the mechanism that will do the 
job. But there is something about having even the Attorney General, 
who is the chief law enforcement officer of the government, 
responsible for directing those who are in essence his or her peers to 
do certain things, and unless there is very strong support from the 
President, unless there is the type of monitoring at the Office of 
Management and Budget level, unless the Congress is vigilant, it is not 
going to make a great deal of difference. 

Now, we are working as long and as hard as we can to deal with 
this, but there is something basically wrong with coordination. 
Perhaps what we need to talk about is authority, total authority, 
focused in one agency to make determinations about how the funds are 
being spent, when funds should be terminated, who should be held in 
violation ofTitle VI or 504 or some of the other provisions. 

I am reluctant, however, to suggest that there is any platonic system 
that is going to do the job because we always have to deal with 
individuals and we have to deal with the realities of life in Washington 
with a very large government. But I suggest to you that to speak about 
coordination is not to speak in the abstract about a very potent tool for 
enforcing civil rights laws. 

COMMISSIONER RUIZ. One more question: Given the weakness of 
coordination-and I understand the difficulties involved there-you 
mentioned as an alternative that one agency having powers should be 
created or should be assigned this particular problem. What agency 
should that be? 

MR. DA){S. Well, I hope I didn't say exactly that. What I hope I said 
was that that is one possibility for dealing with the responsibilities of 
enforcing these laws. 

The downside of that, however, is the feeling that there is kind of a 
civil rights enforcement ghetto, if you will forgive the term, that 
suddenly all the other agencies are absolved of any responsibility for 
enforcing civil rights laws. There is that place over there that will take 
care of discrimination while we continue to pump the money out. 

But let me say, at the risk of being corrected by my boss when I get 
back to the Department, I really think the Department of Justice is the 
right place for that centralized authority. It is a position that we took 
over a year and a half ago in terms of centralized coordination. We 
accepted that responsibility and no final action was taken in that 
regard. If anybody can speak for the Government, it seems to me the 
Attorney General can. 

COMMISSIONER RUIZ. Thank you very much. 
VICE CHAIRMAN HORN. I am delighted you mentioned the problems 

you feel and sense in coordination. This has been a longstanding 
discussion, as I think you know, within the Commission, a deep feeling 
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among many of us-almost in the words you used-that a cabinet 
officer cannot really coordinate his or her peers, as ybu suggest, 
without that cabinet officer's role being elevated to perhaps a special 
coordinator for the President, to hold meetings at the White House, 
etc.' 

Now, what we have described in this recent interchange-there are 
three different offices and mechanisms. One is an office of civil rights 
monitoring in 0MB, newly underway, long recommended by this 
Commission personally to several directors of 0MB; another is your 
role in the handicapped coordination; and still another is the role of 
Title VI coordination. It is those latter two, I think, that pose the 
difficulty you talked about: Are you really dealing with your 
colleagues as assistant secretaries from these agencies? Is the Attorney 
General dealing with his colleagues as cabinet officers? Or, in essence, 
is a fourth echelon sent to many of these meetings where you might 
appear and you are faced not with your counterparts, but with sort of 
token participation by those from other agencies? 

Given the many things you have line responsibility to do, I think 
you have pointed out very well the difficulties of performing a staff 
coordination function. So I was surprised in your last answer to 
Commissioner Ruiz that you think Justice still should have that role 
when your earlier answer implied-wait a minute-this ought to be 
escalated to the White House or 0MB level to really assure overall 
governmental coordination. I wonder if you want to make sure I am 
understanding where your testimony is coming from. 

MR. DAYS. Well, I was really speaking about various models and-

VICE CHAIRMAN HORN. Right. 
MR. DAYS. -and simply suggesting that if we were talking about 

one agency to do this within the cabinet, then the Justice Department 
would be an appropriate place for that. But, again, I am talking about 
that responsibility being in the Justice Department with very different 
powers and resources than we have presently to deal with this 
responsibility. 

One of my concerns with respect to the coordination authority 
under 504 is that we have an Executive order that addresses 
forthrightly some of the problems we have had under Title VI. One is 
the question of referrals for litigation and the extent to which the 
Attorney General can direct another· agency to refer certain matters 
for resolution in the courts. I hope that we can do that in developing 
the Executive order for 504 coordination because I think it is a tool we 
desperately need. Where agencies are falling down ·presently, we have 
no clear authority to take away that bogged-down administrative 
process or lack of administrative process and go into court and say, 
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"Mr. or Ms. Federal Recipient, you've just been sued and you're going 
to have to deal with the problem of discrimination in your operation 
immediately, not 4 or 5 years down the road after very prolonged and 
perhaps very confusing administrative process." That is one of the 
issues. 

And, of course, we get down to resources. I am happy to say that 
even in these lean and austere times, as the President describes them, 
one of the few places in the Justice Department that got additional 
resources was the Civil RightssDivision in its Coordination and 
Review Unit to beef up our activities insofar as Title VI coordination 
was concerned. 

I would hate to see those new 14 positions now divided between 
Title VI coordination and 504 coordination. With the 14, we have a 
grand total of 23. That gives us one coordinator for every $4 billion, or 
something like that, to deal with, which is hardly parity where I come 
from. 

VICE CHAIRMAN HORN. I might add the Commission voted 
yesterday to send a strong letter of support for those 14 positions for 
you to the Senate Judiciary Committee. 

Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. Mr. Days, on this whole matter 

of coordination that you have been discussing, it seems to me that the 
two tools that can be effectively used are money and the power to 
promote or not to promote people who have the jobs that control the 
money. In my experience in HEW, the most effective tool we have is 
the Emergency School Assistance Act because the Office for Civil 
Rights has the right to clear or not clear applications before the funds 
would be distributed. 

Do you think that no matter where you put the power that you have 
been talking about in government, that so long as some kind of power 
exists to control whether monies flow or not, that it might be more 
effective and that the Emergency School Assistance Act can be sort of 
a model for the kind of general thinking that you are engaged in? 

MR. DAYS. I would agree. There is, in my estimation, a responsibili
ty on the part of grant agencies to do preaward reviews. They simply 
are not done. Even postaward reviews are done very rarely. The 
mechanisms are there. They simply haven't been carried out. 

Insofar as Title VI is concerned, the cutoff sanction has, I think, in 
many people's minds become what a person once referred to as the 
atom bomb. Well, I never thought that the 1964 Civil Rights Act and 
the idea of fund termination contemplated that there would be 
thousands of fund terminations. All we need are a few to get the 
message across that this is indeed a viable sanction. But I think each 
program head confronts this moment of troth and says, "For God' s 
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sake, not me. I'm not going to do it. Let somebody else do it," and the 
message gets out that, "This is really not an effective tool at all. 
They're never going to cut off funds." So I think that message has to 
be gotten across to program managers, that we have to have fund 
cutoffs to retain that as a viable sanction. But it is not going to be 
something that causes women and children and minorities and the 
handicapped to find themselves out in the streets in large numbers 
because of fund terminations. 

COMMISSIONER-DESIGNATE BERRY. Well, I just wondered, in 
addition to fund terminations, as one talks about alternatives, how 
about not dispensing the funds unless people were in compliance, as is 
done in the Emergency School Assistance Act, whether it involves the 
handicapped or women or minorities, whatever the issue? 

MR. DAYS. I think that is absolutely necessary. 
COMMISSIONER-DESIGNATE BERRY. Thank you. The other question 

is on the evaluation of administrators. Do you think that it would be 
good to have this new 0MB unit, or somebody in government, 
responsible for making a determination as to whether people are 
enforcing civil rights laws, including those related to the handicapped, 
before they are promoted or advanced in government? Make that a 
normal part of the evaluation process? 

MR. DAYS. Yes, and I believe there has been some movement in that 
direction. Under the senior executive service, affirmative action 
components, as I understand it, are supposed to be part of the 
evaluation, and certainly in drafting job descriptions under the senior 
executive service in my division, and I would hope elsewhere in the 
Justice Department, one of the criteria for evaluation will be 
affirmative action performance, the ability to identify and supervise 
and promote and use effectively minority, female, and handicapped 
employees. I think that has to be part of the process. That is the medal 
process that everybody in Washington understands, and I think we 
should play on it as much as possible to move this process. along. 

COMMISSIONER-DESIGNATE BERRY. How about the issue of private 
action? You seem to be very fond of it in the comments you have made 
here today. It was always my understanding that some of the outside 
groups believe that the government ought to be more responsible for 
spending money for supporting lawsuits and the like, but you seem to 
be extremely fond, this morning at least, of private rights of action, 
private enforcement. What accounts for this fondness? 

MR. DAYS. Well, having been on both sides of this particular 
situation as a private civil rights litigant and now in government, I 
think I can say that there is an ambivalence about this. One day private 
litigants will say, "Why the heck isn't the government doing more? 
Why should we be carrying the entire load?" On the other hand, in a, 
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case like Cannon, I think the private litigants were very pleased when 
HEW took the position in a brief that the Justice Department helped 
write that it was institutionally incapable of dealing effectively with 
many of these problems. 

I think the answer is there has to be a balance that clearly-for 
example, under the Voting Rights Act, the Civil Rights Division has 
to go after people who don't comply with the law and sue them and 
bring them to justice. On the other hand, we have to recognize that 
there is an enormous inertia in government and that even with many 
more resources than most private litigants have we are slow to 
function, and it is very important to have people on the outside 
identifying new issues, bringing lawsuits, devil-may-care, and moving 
the process along. I think the government is essentially a very 
conservative institution-all government is very conservative-and it 
takes the leadership of people on the outside to point the way all too 
often. 

I like to think in the Civil Rights Division that we are moving into 
some new areas too, but, if I were forced to tell the truth, most of the 
issues that we are discovering were discovered by the private litigants 
long ago. 

COMMISSIONER-DESIGNATE BERRY. Mr. Liebers, you made a 
suggestion that there ought to be some kind of resource bank, items 
that are available for the disabled, so that information could be made 
available when you are trying to make reasonable accommodations. If 
such a resource bank were available, would you believe that there 
would be a burden on the part of employers to use those resources? 
And then in arguing that a reasonable accommodation had not been 
made, one might point to the fact that the information had been made 
available with the amounts and that the employer had not responded? 

MR. LIEBERS. I think so. 
COMMISSIONER-DESIGNATE BERRY. So you would agree with that? 
MR. LIEBERS. Yes. 
COMMISSIONER-DESIGNATE BERRY. So we could use as a standard 

that there is this resource bank and they have been informed. 
MR. LIEBERS. I think it definitely would be something to consider. 

There is one already. I guess it is somewhat small. Frank Bowe's 
organization has developed it. It is in New York City, and that is a 
repository for information on many accommodations and devices 
already. So there is something there, but technology is moving rapidly 
ahead and I am sure accommodations will be developed very rapidly, 
too. 

If employers have access to them, as well as the handicapped 
individual, who may say, "Well, this is just what I've been looking for. 
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Now I can go in and do that kind of work." I think it will benefit both 
parties. 

COMMISSIONER-DESIGNATE BERRY. And have you thought about, 
in terms of trying to find out how many handicapped or disabled 
people you have or will have, in addition to doing a blind survey, 
giving rewards to people for identifying themselves as handicapped? 

MR. LIEBERS. I haven't thought of that, but I will consider it, too. 
COMMISSIONER-DESIGNATE BERRY. Thank you. I have no further 

questions. 
VICE CHAIRMAN HORN. Staff Director Nunez? 
MR. NUNEZ. No questions. 
VICE CHAIRMAN HORN. Let me just mention, without asking yoµ a 

question, Mr. Days, that I want to put in the record a summary legal 
update published in Education U.S.A., May 5, 1980, on the cases under 
the Education for All Handicapped Children Act, P.L. 94-142. We are 
concentrating on employment in much of this consultation. Too often 
we forget that employment opportunities are often severely limited 
based on educational opportunities that either preclude or relate to 
employment opportunities. This is a rather interesting summary. 

[See Exhibit No. 4.] 
VICE CHAIRMAN HORN. Thank you, gentlemen, for your very 

helpful testimony and the contributions which each of you are making, 
one in the government sector, one in the private sector, to attain some 
progress in this area. 

[Applause.] 
VICE CHAIRMAN HORN. Let me say to our guests in the audience 

that the Commission apologizes to those who could not find seats and 
to all people we have here for the crowded conditions. I think we 
ought to explain on behalf of the staff and the Commission that in 
planning this consultation the Commission staff surveyed 40 Federal 
facilities and hotels seeking a barrier-free accommodation for these 
dates. The only one available was this Holiday Inn. 

Based upon experience with previous consultations, we thought the 
size of the facility would be adequate. The commitment and concern 
of persons dealing with the civil rights issues of the handicapped 
obviously exceeded expectations and resulted in what is a very 
splendid turnout, much more than many other consultations we have 
had in much larger facilities. 

During the luncheon break, the staff will make efforts to improve 
this situation, to increase the seating to the extent allowed by the fire 
regulations. 

We would like to ask that all individuals with hearing problems sit 
on the right side of this room so they may see the interpreter and we 
will also reserve space for those in wheelchairs. 
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We do thank you for your patience and understanding. 
We are now recessed for lunch. 

CHAIRMAN FLEMMING. Will the consultation come to order, please. 
I am going to ask my colleague, Commissioner Saltzman, to preside 
during our deliberations this afternoon. Commissioner Saltzman. 

Private Employment and the Handicapped 

COMMISSIONER SALTZMAN. Can I ask the witnesses to please take 
their places. Ms. Milk. 

Ladies and gentlemen, Ms. Milk, who will be speaking on employ
ment and the handicapped, specific implications for private employ
ment, is the executive director of Mainstream, Inc. She has been that 
since 1976. 

Mainstream is a nonprofit organization dedicated to the issues of the 
handicapped. It focuses on compliance, assistance, public information, 
media relations, legislative liaison, conferences. 

Before joining Mainstream, Ms. Milk had extensive experience as a 
communications consultant, public relations specialist, and freelance 
journalist for industry, government, and community agencies. She will 
summarize for us her paper on private employment and the handi
capped. Ms. Milk? 

OUT OF SIGHT, OUT OF MIND, OUT OF 
WORK: BARRIERS TO EMPLOYMENT FOR 

HANDICAPPED PEOPLE 
By Leslie 8. Milk* 

Picture the American workplace. It can be any workplace-any
where there are people making automobiles, or ashtrays, music, 
baskets, or money. If the place contains only men-even if it is a 
professional football team's locker room after a game-someone will 
complain. If all the workers are white, someone will report that 
something is amiss. Depending on the part of the country, someone 
will ask, Where are the Hispanics, the Asian Americans, the Native 
Americans? But no matter where the workplace, no matter what the 
work, we know that no one will ask, Where are the people in 

* Ms. Milk is executive director, Mainstream, Inc., Washington, D.C. 
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wheelchairs? One out of 11 Americans, handicapped individuals and 
disabled veterans, can be routinely excluded without a public hue and 
cry. 

When we say that America works, we do not speak of handicapped 
Americans. When other groups are excluded from the work force, we 
assume it is by evil design. When disabled people are excluded, we 
assume it is by accident or we ignore the absence completely. People 
with disabilities are out of sight, out of mind. Therefore, it is not 
surprising that they are also out of work. 

Thirty-five million Americans, according to the 1970 census, are 
called handicapped as the result of a physical or mental condition that 
limits their activities. And in the case of the handicapped in America, if 
you have the name, you are out of the game-out of jobs, out of job 
training, out of opportunities other Americans take for granted. 

Even a history of disability may be enough to deny many 
opportunities. Persons with cancer in remission or epilepsy under 
medical control often face the same barriers and biases as those with 
visible disabilities. It is the biases and the barriers that create 
handicaps, many people with disabilities say. Limitations become 
handicaps when society uses the tangible evidence of limitations to 
further limit the disabled. 

Defining Disability 
One of the unique aspects of defining the problems disabled people 

face in employment is the difficulty of defining disabled people. Up 
until the passage of the Rehabilitation Act of 1973, "handicapped" 
meant ''visibly handicapped." The popular conception of disability 
was that of poster child-the blind, the deaf, the users of crutches and 
wheelchairs. Mentally handicapped people fell into another category. 
Everyone else with a physical or mental limitation was simply seen as 
"sick." 

The Social Security Act used a different definition of disability: 
"inability to engage in any substantial gainful activity by reason of any 
medically determinable physical or mental impairment which can be 
expected to last for a continuous period of not less than 12 months." 
But for survey purposes, the Social Security Administration broa
dened the definition further to include people with a limitation in the 
kind or amount .of work they can perform (including housework) 
resulting from a chronic condition lasting 6 months or longer. Under 
this definition, disability is self-assessed rather than medically deter
mined. It encompassed those unable to work because they were 
"occupationally disabled" and must therefore change their line of 
work or "having secondary work limitations" could do only limited 
amounts ofwork. 
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Under the Social Security Act definition, 3 million adults under tlie 
age of 65 were disabled. Under the Social Security Administration 
survey definition, in 1972, 7.7 million severely disabled adults between 
the ages of 20 and 64 were counted, along with 3.5 million 
"occupationally disabled" and 4.4 million with secondary limita
tions.(1) 

In the study, the Social Security Administration determined that 
most of the disabled people it surveyed were out of the work force. 
According to Sar Levitan and Robert Taggart, who analyzed the 
findings of the 1972 study, only a seventh of the severely disabled were 
employed in 1972 and only 6 percent held full-time jobs. Among the 
occupationally disabled, 45 percent held full-time jobs, compared to 61 
percent of the nondisabled population. Handicapped women fared 
worse than handicapped men-only 1 in 10 severely handicapped 
women engaged in gainful work. Even the occupationally handi
capped woman was forced into part-time employment as the only 
work alternative. 

Women were not the only ones to suffer doul_,ly from double stigma 
in the workplace. While 48 percent of disabled whites were unem
ployed, 58 percent of the disabled blacks were out of the work force. 
Blacks also showed a greater tendency to be disabled-accounting for 
9 percent of the nondisabled adult population in 1972, but a full 16 
percent of the severely disabled adult population. 

The double disadvantage of handicap and low socioeconomic status 
showed up dramatically in the earnings figures. The earnings of 
disabled white men age 45-54 were two-fifths of those of the 
nondisabled. Disabled black men in the same age bracket earned only 
one-fourth as much. Handicapped black women earned only 8 percent 
the salaries of the white men.(2) 

Fully 25 percent of all persons out of the work force were disabled. 
Three-fifths of the disabled adults of working age were at or near 
poverty level, earning an average income of $1,600 if unmarried and 
$6,000 if married, including contributions from others living in the 
home, insurance benefits, annuities, and income-maintenance monies. 
Further, 20 percent of all families on welfare were headed by a 
disabled person. 

These figures are dramatic-and they may be incomplete. Disability 
in the studies was still being defined by the individual-and consider
ing the stigma that being called "handicapped" brings with it, many, 
many people with handicapping conditions chose never to self-
1 Sar A. Levitan and Robert Taggart, Jobs for the Disabled. Policy Studies in Employment and 
Welfare No. 28, The John Hopkins University Press, 1977. 
2 U.S., Census Bureau, Persons With a Work Disability, PC(2)-6C. U.S. Government Printing Office, 
1973, table 9. 
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identify. In addition, the figures do not reflect the fact that severity of 
disability is not always the most important factor in employability. A 
paraplegic with a Ph.D. in physics may be less handicapped in 
employment than an assembly line worker who had one epileptic 
seizure. The world of work operates with an informal but very 
pervasive idea of who is handicapped and who is not. But the 
presumption of handicap, it was realized, handicaps thousands of 
people. As a result, when Congress passed the Rehabilitation Act of 
1973, it sought to define disability not only medically or personally, 
but functionally. The law said, in effect, you are handicapped if the 
world treats you as such. 

Thus, the legal definition of handicpped was expanded to include 
three categories of individuals: 

(1) those with handicapping conditions that substantially limit one 
or more major life activities, 
(2) those with a history of such a condition or, 
(3) those who are "regarded" as having such an impairment.(3) 
The first category corresponded to the traditional concept of 

handicap. The second recognized, as previously stated, that people 
were being denied employment based on a history of a condition such 
as mental illness, cancer, or heart disease, despite the fact that they 
were symptom free and able to perform the job in question. The third 
definition included in the protected class those individuals who 
suffered discrimination because of public perception of them or the 
private conclusion of the employer that they posed a risk. For 
example, a person with a limp, a facial disfigurement, or extremely 
small stature, although in no way physically or mentally limited, might 
still be routinely denied employment. Also common were cases where 
a person was denied employment because the corporate physician or 
personnel manager predicted that at some time in the future the 
individual might be handicapped. People with back X-rays that 
showed abnormalities or extreme obesity were often subject to this 
type of discriminatory treatment. 

Disabled veterans rated at 30 percent disability are similarly 
protected by the Vietnam Era Veterans Readjustment Assistance Act 
of 1974.(4) 

The laws sought to protect, for purposes of employment, only those 
people who were qualified as well as handicapped. In other words, a 
person needed to be able to do the job in question, with reasonable 
accommodation, to enjoy the legal protections of the Rehabilitation 

• The Rehabilitation Act of 1973, 29 U.S.C. §706(b) et seq., as amended by Rehabilitation Act 
Amendments of 1974, Pub. L. No. 93-516, 88 Stat. 1617 (codified in scattered sections of29 U.S.C.), 
Rehabilitation, Comprehensive Services and Developmental Disabilities Amendments of 1978, Pub. 
L. No. 95-602, Stat. 2955 (codified in scattered sections of29 U.S.C.). 
• Vietnam Era Veterans Readjustment Assistance Act of 1974, 38 U.S.C. §2012 (1974). 
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Act. The term "qualified" has been generally defined by the job in 
question and standards for employment or rejection must be job 
related. Reasonable accommodation generally means modification of 
the work site, the work schedule, or the job itself to accommodate a 
handicapped person. Accommodations include accessibility-the abili
ty to get to the job location and use the work environment. This 
concept will be amplified later. 

Another factor in the consideration of a qualified handicapped 
individual is the ability to function in the work environment. The 
definition of "handicapped" was further broadened in 1977 when 
Attorney General Bell issued an opinion defining drug addicts and 
alcoholics as handicapped. This opinion was recently upheld in class 
action litigation brought against the city of Philadelphia.(5) Later, this 
broadened definition was incorporated into the 1978 Amendments to 
the Rehabilitation Act. However, it is essential to note that this 
protection extends only to individuals who are "qualified" as well as 
handicapped. 

Alcoholics or drug abusers who are disruptive or unable to function 
in the work environment are not "qualified" and thus probably would 
not be covered under the Rehabilitation Act. 

The broad definition, the concept of both public and self-identifica
tion, and the complex concepts of "qualified with reasonable accom
modation" have made it more difficult to count the number of 
handicapped people ready and willing to enter the work force. The 
1980 census is both too limited (only a small percentage received the 
long form) and too broad (questions on disability were very unique) to 
provide much usable data. We have not yet defined the extent of the 
disabled population who could enter the work force. However, we 
have begun to define the factors that will keep handicapped individu
als from entering it. 

Discrimination 
For the first time, the Rehabilitation Act linked disability and 

discrimination and allowed the government to make the connection 
legally, while its protections were limited to those seeking employ
ment or promotions with employers who were either Federal 
contractors doing $2,500 of business with the government annually, or 
recipients of Federal financial assistance, or the Federal Government 
itself. The evidence uncovered in the enforcement of the law stressed 
that denying employment on nonjob-related grounds was discrimina
tion. We began to uncover mounting evidence to support the 
conclusion that high unemployment and low earnings were not a 

• Davis v. Bucher, 451 F. Supp. 791 (E.D.Pa. 1978). 
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function of disability-but a function of the way disabled people were 
treated in the economic marketplace. 

This record was enhanced by State laws outlawing discrimination 
and active State commissions on employment and human rights which 
began to enforce them aggressively. As a result, assumptions about 
what disabled people could or could not do, and could or could not be 
prevented from doing, began to come tumbling down. 

A case in point is Duran v. City ofTampa, (6) where an applicant had 
been rejected for a police job because of a history of epilepsy. Mr. 
Duran brought a civil rights action against the city and its civil rights 
board. At the hearing, the court denied plaintiff's motion for a 
preliminary injunction and also denied defendant's motion to dismiss. 

Expert testimony had established, at the hearing, that plaintiff had 
outgrown a childhood history of epilepsy, that he had no greater 
proclivity for having a seizure than any person in the general 
population, and that from a medical perspective he was perfectly able 
to serve as a policeman. Moreover, Mr. Duran had previously proven 
himself otherwise qualified by passing written and oral examinations. 
The trial court, therefore, held that, "At minimum, the due process 
clause mandates that the defendants provide. . .an individual determi
nation" of his fitness. The court expressed itself as "especially 
predisposed against irrebuttable presumptions which are inextricably 
intertwined with prerequisites of public employment and which are 
without basis in fact."(7) 

At the subsequent trial, the court directed that if the applicant 
passed a physical examination which omitted consideration of his 
history of epilepsy, the city must hire plaintiff and give him back pay 
and retroactive seniority rights.(8) 

Employment Standards 
Like the Tampa case, most discrimination against handicapped 

people occurs without malice. It is based on assumptions about work 
and the people who have worked before. It is based on decisions about 
disability, not individual disabled people. Decades after it became 
unacceptable to say all black people have rhythm, it is still perfectly 
acceptable to state, "the deaf are good workers in print shops," 
"epileptics cannot operate machinery," "diabetics shouldn't drive," or 
"people in wheelchairs should not have to travel." 

When faced with challenges to these stereotypes, employers often 
cited risk prevention or protection of the handicapped as the 
motivation for their actions. But courts and administrative agencies 

• Duran v. City ofTampa, 430 F. Supp. 75 (M.D.Fla. 1975). 
Id. at 78. 

• Duran v. City ofTampa, 451 F. Supp. 954 (M.D.Fla. 1978). 
7 
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had begun to note that protection is no excuse for discrimination and 
that across-the-board exclusionary employment standards are as much 
a discriminatory employment practice as a sign posted stating that, 
"No cripples need apply." 

In other words, physical or mental standards must relate directly to 
job functions. A recent case concerning section ,504 illustrates this 
point.(9) 

Gurmankin v. Costanzo dealt with the application of inappropriate 
employment standards. An appellate court held that the school district 
of Philadelphia could not refuse to consider blind persons as potential 
teachers of sighted students. The court found that the school board's 
policy violated due process by creating an irrebuttable presumption 
that blind persons are unable to be competent teachers. Thus, the court 
concluded that the school district had improperly failed to provide the 
plaintiff with an opportunity to demonstrate her particular abilities as a 
school teacher. 

In an article on the subject, Brian Linn, a former attorney for the 
National Center of Law and the Handicapped (NCLH), has cited 
several cases that indicated, "the concept of individualized determina
tion recognizes that assumptions based upon disability are usually 
misleading." He has noted that, "the developing case law...indicates 
that fair employment practices with handicapped individuals require a 
focus upon the person's present ability to do the job."(10) 

This concept of individualized discrimination has been applied in 
Frazer Shipyards, Inc. v. Department of Industry, Labor & Human 
Relations, (11) in which the court held that all diabetics could not 
automatically be disqualified from welding jobs. Although some 
diabetics might pose a substantial hazard to themselves or to 
coworkers, the burden of proof is on the employer to show that a 
particular applicant poses a hazard. 

An employer could not refuse to hire an individual with acute 
lymphocytic leukemia on the grounds that the individual would 
probably have a higher absentee rate, according to a decision in 
Chrysler Outboard Corp. v. Department of Industry, Labor & Human 
Relations. (12) In a similar case, an employer was denied the right to 
refuse employment as a firefighter to an applicant with a heart murmur 
on grounds that his physical disability might make it impossible for 
him to perform job duties in the future. 

• Gurmankin v. Costanzo, 556 F.2d 184 (3rd Cir. 1977). 
1• Brian J. Linn, New Trends in Employment Discrimination Litigation, 14 Trial Mag. 32 (No. 10, Nov. 
1978), pub. by Association ofTrial Lawyers ofAmerica. 
11 Fraser Shipyards, Inc. v. Dept. Of Industry, Labor and Human Relations, 13 F.E.P. Cases 1809 
(Wis. Cir. Ct. 1976). 
12 Chrysler Outboard Corp. v. Dept. of Industry, Labor and Human Relations, 14 F.E.P. Cases 344 
(Wis. Cir. Ct. 1977). 
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The issue of employment standards made headlines when the 
Supreme Court decided the first case to deal with the Rehabilitation 
A9t. While the case dealt with education, employment standards were 
certainly key to the decision. Ms. Davis, a hearing-impaired applicant 
to a clinical nursing program, was denied access on the grounds that 
she would never be able to function effectively as a nurse. 

The emotionally charged image of a registered nurse unable to hear 
and heed a patient's cry for help is not likely to produce a sober
minded analysis of accommodation of employment standards for 
disabled people. The High Court ruling did set limits on the rights of 
handicapped people and did uphold the right to establish "necessary 
physical requirements." But handicapped people cannot any longer be 
denied access to jobs and job training based on broad exclusionary 
standards. 

Reasonable Accommodation 
Another subtle factor in denying employment opportunity for 

people with disabilities has been the denial of accommodations. 
Employers have often assumed that a person must do the job the way 
it has always been done, with the equipment used by all previous 
jobholders and on the schedule previously adopted. The fact is that 95 
percent of the severely disabled employees hired by the Federal 
Government required no accommodation at all, according to a study 
undertaken by the Office of Selective Placement several years ago. 
However, employers frequently cite the need to make accommodation 
as the reason for employment denial. The cost of creating an accessible 
work environment is also cited as a barrier. In fact, Mainstream has 
been able consistently to demonstrate that this cost is grossly 
overrated, based on our experience in the field. After nearly 200 
surveys of architectural accessibility in the private sector, Mainstream 
estimates that the average cost of retrofitting old buildings, from 
factories· to office buildings to retail stores, is about 5 cents per square 
foot. Businesses routinely spend more than twice that amount to clean 
their vinyl floors. In addition, the tax deduction for the removal of 
architectural barriers was recently extended until 1983 for costs 
incurred in places of employment.(13) 

The cost of individual accommodation (modifying work sites, 
purchasing auxiliary aids, etc.) has also been greatly overestimated. 
Many people who do require accommodation can acquire the funds 
for it through insurance companies eager to get them back on the 
payrolls and off the disability rolls, through vocational rehabilitation, 
or through a service group concerned with that particular disability. 

13 Pub. L. 96-167, passed Dec. 29, 1969. 

119 



Most job accommodations occur on paper through job restructuring. 
The idea of reasonable accommodation under section 503 _has posed far 
fewer problems in the employment sector than even the regulators 
anticipated. 

The following are some examples Mainstream has gleaned from its 
experience in working with employers: 

• A worker with epilepsy was not required to rotate shifts 
frequently, although other workers are required to do so. (Some 
persons with epilepsy, diabetes, and some other conditions respond 
badly to frequent changes in schedule.) 
• A university provided an airconditioned workspace for a worker 
with a respiratory condition, although this was an exception to the 
school's energy conservation program. 
• A woman using leg braces received permission to park close to 
the building entrance (many organizations reserve this right to 
persons using wheelchairs, although other people have equal 
difficulty with mobility). 
• An alcoholic was permitted to take extended leave without pay 
to participate in a structured treatment program. 
• A mobility-impaired assembly line worker was moved to a 
station near the door, so that she would not be jostled during the 
rush to lunch or breaks. 
One area of anticipated problems was that of negotiating job 

accommodations for disabled people within the structure of the 
negotiated labor agreement. While there are difficulties, we are seeing 
that even in that arena accommodation is possible. When considered 
on an individual basis, labor and management working together can 
accommodate a handicapped individual through informal agreement 
or by negotiating a memorandum of understanding to attach to the 
labor agreement. However, handicapped individuals often fail to be 
employed because it is assumed that the union will not cooperate. 
Once again, we face discrimination by assumption. 

Attitudinal Barriers 
Attitudinal barriers based on guilt, assumption, stereotype, and 

misinformation often confound those disabled people who seek 
employment. These are particularly difficult to confront when dealing 
with the hidden handicaps. Many were previously viewed as illnesses 
rather than disabilities. Mental illness, diabetes, and back problems are 
among those cited as "sicknesses" by those who profess to support 
affirmative action for the truly handicapped but have grave doubts 
about the legal definition. Since the concept of reasonable accommo
dation can mean time off for treatment or rehabilitation, altered work 
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schedules, and flexitime, employers fear disrupted schedules and 
decreased production. 

While we expect that hidden handicap cases will increase in the 
eighties, we should note that all the cases to reach the administrative 
complaint stage in the Department of Labor's enforcement efforts for 
section 503 have concerned hidden handicaps. 

What we are seeing is the emergence of attitudinal barriers that are 
not always hidden when dealing with hidden handicaps. Many myths 
about handicapping conditions are so pervasive that employers are 
unembarrassed to cite them as the justification for not employing 
people. For example, people with heart disease cannot endure stress
and who has a job to fill without stress? Mentally restored persons are 
rejected for the same reason. Those with histories of drug or alcohol 
abuse are seen as unstable people who "choose to abuse." And the 
problems of cancer patients-even recovered cancer patients-are 
made more acute by the generally accepted view that cancer is a 
certain death sentence. 

Tom Dotson wrote an article in Texas Business (14) last year about 
his and others' personal experience in seeking employment after a 
diagnosis and treatment for cancer: 

They-the ones we are talking about-are extremely qualified, 
they have excellent work histories. They are physically fit, in the 
sense of performing as many hours as is necessary to get the job 
done. A professional headhunter would consider them prime 
candidates-except for this little entry on the application-for 
most jobs in their field in which they show interest. That one 
drawback, that lone blur, has to do with the fact that somewhere 
along the line they made the unforgivable mistake of contracting a 
disease called cancer. It's a death word, cancer is: it spells D-O-O
M-it, the word itself, makes people shudder and wince and 
occasionally look at you as they might look at a recently struck
down animal on the freeway. 

At last last word, Tom Dotson was still alive and well, working for 
Texas Business. 

Disabled Vietnam-era veterans also face unique attitudinal barriers. 
Partly it is the result of the "shoot the messenger" syndrome for those 
whose very presence reminds us of an unpopular war. Partly it is 
because of the image of the Vietnam veteran as a flawed individual, 
suffering from irreversible psychological damage as the result of his or 
her brutalizing experiences in combat. Despite what we know about 
drugs and the Vietnam experience, veterans with a history of drug 
abuse or alcoholism face an uphill struggle in the workplace. 

14 Dotson, ··Only A Ghost ofA Chance," Texas Business, August 1977, pp. 18-22. 
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Legal Remedies 
One of the greatest frustrations for people like Tom Dotson, who 

perceived discrimination, has been the limit on legal recourse to rectify 
the situation. Section 503 of the Rehabilitation Act specifically 
provided for discrimination by institutions that benefit from Federal 
financial assistance. However, advocates for handicapped people have 
been dissatisfied by the Federal recourse alone, citing backlogs ofcases 
waiting to be investigated and limits in Federal staffs to handle the 
caseload. 

Many disabled people have used State and local remedies, since 36 
States and many more cities prohibit discrimination on the basis of 
disability. But a major goal for the handicapped will be the establish
ment of a clear right to private action in the Federal courts. 

Advocates have argued that 503 and 504 offered an implied right of 
action. This right was found in the Camenisch case(15) in Texas in 
considering 504, a few years ago. The court cited the case backlog in 
the Federal Department of Health, Education, and Welfare and 
therefore granted relief to Mr. Camenisch on the grounds that any 
HEW administrative relief would likely take too long to be an 
effective remedy. 

Cases dealing with the right to sue under section 503 have come 
down on both sides of the issue. In California, in Hart v. Alameda 
County, (16) the U.S. district judge ruled that administrative penalties 
of contract termination and debarment, "do not provide the kind of 
narrow, specific relief appropriate to remedy individual instances of 
discrimination" and may be supplemented by court action. In New 
York a Federal court ruled similarly in the case of Chaplin v. 
Consolidated Edison Company. (17) This case has added significance 
because, for the first time, the Federal Government filed an amicus 
brief stating that private right is necessary because the administrative 
process involves no direct remedy to the individual complainant. The 
judge in the case also noted that a backlog of some 2,000 pending 
section 503 cases would prevent complainants from obtaining timely 
responses unless they have the right to pursue their cases in court 
simultaneously. 

However, it is too soon to urge handicapped people to go out and 
find a lawyer if they feel they have faced discrimination. In a Federal 
appeals court decision on the combined cases of Moon v. Roadway and 
Rogers v. Frito-Lay, Inc., the court found against a private right to sue. 
The majority opinion stated that, "the handicapped may simply have 
1• Camenisch v. University ofTexas, No. A-78-Ca-061 (W.D. Tex., May 17, 1978). 
1• Hart v. County ofAlameda, 21 F.E.P. Case 235 (1979). 
17 Chaplin v. Consolidated Edison Company ofNew York, Inc., 48 L.W. 2541 (1980). 
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the right to petition those who administer federal contracts to perform 
their duty." 

What of those employers not bound to the government through 
grants or contracts? For those employers it remains business as usual in 
dealing with disabled applicants and employees unless St~te and local 
lawmakers intervene. The last session of Congress considered amend
ing the 1964 Cjvil Rights Act to extend to handicapped people 
protections now covering so many other minority groups. It never 
emerged from the committee. Until this provision is added to law, 
handicapped people continue to face the world of work disabled in law 
as well as in fact. 

Sheltered Employment 
No discussion on employment of handicapped people can ignore the 

issue of sheltered employment. In recent years, the Wall Street Journal 
has exposed abuses of the so-called protected environment for severely 
disabled people. Similar reports that sheltered workshops exploit the 
workers, paying them literally in peanuts or in pennies, have been 
circulating for some time. However, these reports simplify a very 
complicated issue. There are some concerns about sheltered versus 
competitive employment, but they must be balanced by an understand
ing of the different needs of different disabled people. 

Perhaps the wisest course is to upgrade the placement and 
reevaluation programs associated with sheltered workshops to be 
certain that only those people whose handicaps are so severe as to 
preclude competitive employment are encouraged to work in a 
sheltered setting. In 1977 as many as 11,400 persons, or about 42 
percent, of the people in sheltered workshops requiring reevaluation 
did not receive it. In most States studied by the General Accounting 
Office, the handicapped individual's potential for competitive employ
ment was not even considered.(18) Since one of the functions of 
sheltered workshops is to act as transitional employment, the reevalua
tion process is very significant. 

The Assistant Secretary of Labor for Employment Standards is 
charged with responsibility for oversight of sheltered workshops and 
review of all requests for waiver from minimum wage requirements. 
These requests must be monitored carefully to ensure that disabled 
people are being paid reasonably for the work they do. In addition, 
corporate employers who use sheltered workshops must be continual
ly reminded that this does not constitute affirmative action. For 
severely disabled people, sheltered employment may be better than no 

•• "'Better Re-evaluations of Handicapped Persons in Sheltered Workshops Could Increase Their 
Opportunities for Competitive Employment;" Report to the Secretary of Health, Education, and 
Welfare by the General Accounting Office. HRD 80-34, March 11, 1980. 
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employment at all. However, it can never be a substitute for working 
in the mainstream of the marketplace. 

Nor should the stereotypes of "sheltered employment jobs" be 
allowed to continue. For example, many mentally retarded people in 
workshops repeat one simple operation endlessly because it is assumed 
that is all they can perform. But there are recent efforts that 
demonstrate the capabilities of retarded people to perform complex 
assembly operations with creative training methods which isolate each 
part of the process and teach these parts on a step-by-step basis. This is 
called "Try Another Way." The potential for thousands of people to 
develop more interesting, challenging, and better paying working lives 
may not be limited by their abilities, but by our abilities to prepare 
them for work. 

The Agenda for the Commission 
Most of the barriers outlined in the report were not discovered by 

Mainstream, Inc. They have been known by rehabilitation and 
placement specialists, advocates, and disabl~d people trying to move 
into the work force. What is needed is the catalyst to turn knowledge 
into action. The Rehabilitation Act of 1973 acted as a catalyst in its 
limited arena. But the fact that this was a special law once again 
isolated handicapped people from the mainstream of civil rights 
activity. In the coming decade we must legitimize the aspirations of 
handicapped people to assume their rights to full participation in the 
workplace. 

There are a number of steps that can and should be taken by the 
United States Commission on Civil Rights to work toward this end. 
The first is to accept responsibility for dealing with the concerns of 
handicapped Americans as part of the civil rights agenda of the 
Nation. The fact is that exclusion feels the same whether it is based on 
race, sex, age, or disability. Disabled advocates realize that prejudice 
for the handicapped often masquerades as protection. However, for 
those people capable of living independent lives, the comforts and 
securities of dependence will never be enough. Equal will always be 
better than protected and unequal. Handicapped people are following 
in the footsteps of other civil rights movements in declaring that it is 
time to get off the plantation, and the endorsement of the Commission 
will go a long way toward legitimizing the movement for justice in the 
job market. 

Another important step is to support the passage of legislation to 
include people with disabilities in the protections of Title VII of the 
1964 Civil Rights Act. This would achieve three important goals: 
expansion of employment rights, clarification of judicial rights, and 
recognition of the human rights ofhandicapped people. 
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Extending blanket protection against discrimination in all employ
ment must be a first step in the effort to remove employment barriers. 
Many experts have questioned the ability of the Federal Government 
to monitor compliance with such a blanket statute, since worker 
availability statistics do not currently exist for handicapped people and 
disabled veterans. In a meeting last June, Eleanor Holmes Norton, 
Chair of the Equal Employment Opportunity Commission, assured 
disabled advocates that the EEOC had the technology to develop such 
statistics if the responsibility for doing so was given to the agency. 

There are a number of approaches that can be taken to develop the 
information needed for adequate oversight. One approach is to focus 
on the handicapped population. Civil Rights Commission support for 
inclusion of questions on disability on the 1982 minicensus would 
ensure that useful data would be available for just this purpose. There 
is a proposed survey questionnaire that deals extensively with 
disability issues. Administration of this questionnaire in 1982 will add 
to our ability to see and serve the handicapped. 

There are also a number of untapped resources for information on 
the availability of handicapped workers. The Department of Labor's 
Employment Service Automated Reporting Systems is one such 
resource. According to that office in the Employment and Training 
Administration, 782,400 handicapped individuals applied for assistance 
in finding employment in fiscal year 1979 alone. 

Monitoring activities can also focus on the workplace as well as the 
workers themselves. Architectural barriers, exclusionary employment 
standards, discriminatory referral practices, and other factors result in 
systemic discrimination against the handicapped. Systemic discrimina
tion can and should result in enforcement action. The most recent 
OFCCP administrative case settlement dealt with the issue of systemic 
discrimination. A Texas company had denied employment to 85 
prospective employees based on exclusionary medical standards. The 
individuals, whose disabilities ranged from color blindness to varicose 
veins, became an affected class because of the employer's discriminato
ry policies. The resulting back pay award of $225,000 is certainly an 
effective vehicle for "encouraging" other employers to review their 
employment practices. 

Beyond expansion of employment rights, inclusion in Title VII 
would clarify judicial rights for the disabled. Section 503 of the 
Rehabilitation Act provides administrative remedy through the De
partment of Labor for handicapped people who believe that they have 
been victims of discrimination. In the past 2 years, the Department of 
Labor has convinced disabled people that they mean to use the 
administrative process vigorously-with the ironic effect that 1,100 
section 503 complaints are currently backlogged at the Department of 
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Labor. Even if the administrative process could handle all cases, it 
would not be sufficient remedy. Handicapped people need the freedom 
to go to court. In a Nation of litigators, the judicial process should be 
available to all. As previously noted, disabled people have been trying 
to find a private right under section 503, and many have drowned in 
the murky waters of legislative history and congressional intent in the 
process. The inclusion of disabled people in Title VII would flatly end 
the debate. Will this increase the number of suits in the courts of the 
Nation? We certainly hope so. In such a new area of civil rights law, 
we need the substantial record of case law and precedent to build a 
solid legal foundation for disabled people-and for the communities 
legally mandated to move them into the mainstream. 

In addition, granting a private right would enable the administrative 
process to work more effectively-to select cases that deal with 
important compliance issues, to target its efforts where employment 
opportunities for protected groups are the greatest. As long as the 
government remains the only remedy, it must fully investigate every 
case-the very process that plagued EEOC in the past. 

It must also be recognized that a private right grants the disabled 
individual a hand in his or her own destiny. Administrative complaints 
are essentially a dialoge between contractor and government. A 
person who believes that he has been wronged should have the right to 
act in his own behalf to have that wrong redressed. 

Bringing disabled people into the mainstream of civil rights law 
through inclusion in Title VII would also be a moral victory. 

When Congresswoman Barbara Jordan of Texas said that the 
framers of the Constitution had not included her and minority people 
like her in their thinking, she echoed the sentiments of handicapped 
people everywhere. We are always told that we are special-special 
education, special programs, special legislation to protect our rights. 
But growing up handicapped in America, I learned what "special" 
meant-and I tried to get unspecial every way I could. Special means 
separate, and as the Supreme Court said, separate can never be equal. 
To have Congress and this Commission endorse the inclusion of 
disabled people as a protected group-with all the other protected 
groups-would be the best protection of all, because it is not special, 
not separate-just equal. 

The ultimate goal of handicapped people in employment is not 
extraordinary. In fact, it is to gain the right not to be extraordinary. 
Employment of people who happen to have disabilities must become 
not an extraordinary part of doing business in the United States. 
Reasonable accommodation must be afforded to handicapped people 
who are no more "special" than their nondisabled counterparts. 
Handicapped people who catch colds, seek promotions, and are 
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noticeably grumpy before their first cup of coffee are no longer willing 
to pretend to be superhuman just to get and keep jobs. And ,more and 
more handicapped people are asking for the same recognition for 
extraordinary performance as the nondisabled now enjoy-not on a 
plaque, but in the paycheck. 

That is the message that this Commission can convey to the people 
of the United States. 

For people with disabilities, employment is the key issue because 
employment is the great equalizer. It was when I became a profession
al journalist-and I became a professional journalist at the age of 10 as 
the editor of the sixth grade news-that I stopped being the kid with 
the arm and started being the kid with the brain. It is work that makes 
Frank Bowe not a man who cannot hear, but a man who can make 
others hear the voices of disabled people as they have never been 
heard before. The opportunity to earn your daily bread, even if you 
cannot bake it yourself, is probably more important to handicapped 
people than to others because the focus for excellence is necessarily 
limited. The possibilities for excellence need not be, ifopportunities for 
employment were not so often denied. 

This Commission is well known for its ability to arouse our national 
conscience. In essence, that is what we are asking now. Until you do, 
the majority of handicapped Americans will remain out of sight in the 
workplace. They will also remain out of work. 

STATEMENT OF LESLIE B. MILK, EXECUTIVE DIRECTOR, 
MAINSTREAM, INC., WASHINGTON, D.C. 

Ms. MILK. I have been asked to summarize the barriers facing 
employment for disabled people. I would ask you, first of all, to 
picture the American workplace. It can be any workplace, anywhere 
there are people making automobiles, ashtrays, music, baskets, or even 
money. If the place contains only men, even if it is a football team's 
locker room after a game, somebody is going to ask, "Where are the 
women? There's something wrong." If the place contains only white 
workers, someone is going to report that there is something definitely 
wrong. And depending on the part of the country, someone is going to 
ask, "Where are the Hispanics, the Native Americans, the Asian 
Americans?" 

But no matter where the workplace, no matter what the work, we 
know that no one is going to ask, "Where are the handicapped 
people?" One out of 11 Americans can be routinely excluded without 
public hue and cry. Handicapped people are out of sight, out of mind, 
in the workplace and, therefore, it is not surprising that many of them 
are also out of work. When we say, "America works," we don't speak 
about handicapped Americans. 
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One of the unique aspects of defining problems disabled people face 
in employment is the difficulty in defining disabled people. 

Up until the passage of the Rehabilitation Act, "handicapped" has 
generally meant what you can see. The popular conception of 
disability has been that of a poster child, people who could not see, 
could not walk, people who use crutches or wheelchairs. Anybody 
else with a physical or mental disability was called simply sick. 

The Social Security Act has come up with a very elaborate 
definition of disability, including anything that can be expected to 
result in death, the ultimate handicap, or has lasted or can be expected 
to last for a continuous period of not less than 12 months. But for 
survey purposes, even they couldn't use that definition, so they 
expanded it further to include people with a limitation of any kind of 
the amount of work they could perform, including housework, 
resulting from a chronic condition lasting 6 months or longer. 

Under the Social Security Act definition, 3 million adults under the 
age of 65 were called disabled. Under the Social Security Administra
tion's survey definition in 1972, 7.7 million severely disabled adults 
between the ages of 20 and 64 were counted as unemployed, including 
3.5 million occupationally disabled and 4.4 million with secondary 
work limitations. 

This study discovered what we already know, that most severely 
handicapped people are out of the work force. We also discovered that 
handicapped women fared worse than handicapped men. Only 1 in 10 
severely handicapped women engages in gainful work. 

Women are not the only ones to suffer doubly from double stigma in 
the workplace. Forty-eight percent of disabled whites are out of work; 
58 percent of disabled blacks are. Blacks, also, as Frank Bowe pointed 
out this morning, show a much greater tendency to be disabled. 

Fully 25 percent of all persons out of the work force are disabled; 20 
percent of all families on welfare are headed by disabled people. These 
figures are dramatic and we are pretty sure they are not complete. 
Disability is still being defined by the person, and considering the 
stigma attached to being called handicapped, we know an awful lot of 
people are not choosing to be counted. 

We also know that severity of disability is not always the most 
important factor in employment. A paraplegic with a Ph.D. in physics 
may be less handicapped in employemnt than an assembly worker who 
has one epileptic seizure one time in his life. 

The world of work operates with an informal but a very pervasive 
idea of who is handicapped and who is not, and the presumption of 
handicapped alone handicaps thousands upon thousands of people. As 
a result, as Mr. Days pointed out this morning, the Rehabilitation Act 
of 1973 defines disability functionally. It says, in effect, you are 
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handicapped if the world treats you as such. For the first time, through 
the Rehabilitation Act, we have been able to link disability and 
discrimination. We have allowed the government to make that 
connection legally. 

While its protections are limited to those seeking employment or 
promotion with employers who are Federal contractors, recipients of 
funds, or the Federal Governemnt itself, we have been uncovering 
evidence to show that denying employment on nonjob-related grounds 
is, in fact, dis,crimination. We are beginning to uncover mounting 
evidence to support the cpnclusion that high unemployment and low 
earnings are not the function of disability, but the function of the way 
disabled people are treated in the marketplace. 

State laws have helped us to build that record, and we are facing 
over and over again the conclusion that the problem is not what 
disabled people can or cannot do, but what we assume they can or 
cannot do, what we prevent disabled people from doing. 

Let me cite the case of Duran v. City of Tampa. Mr. Duran had had 
one epileptic seizure at one point in his life. He had outgrown the 
condition. He applied for a job as a policeman and he was turned 
down. He sued. Expert testimony established at the hearing that the 
plaintiff had outgrown the childhood history of epilepsy, that he had 
no greater proclivity for having a seizure than any person in the 
general population, and that in the medical perspective he was 
perfectly capable of serving as a policeman. He had proven himself on 
both written and oral examinations. The court agreed with Mr. Duran. 
They said that he had at minimum the right to due process, mandating 
that they provide an individual determination of his capability. In 
other words, they had to consider Mr. Duran and not epilepsy. In fact, 
Mr. Duran is working as a policeman in Tampa. 

Like the Tampa case, most discrimination against handicapped 
people occurs without malice. It is based on assumptions about work 
and people who have worked before. It is based on decisions about 
disability, not on individual disabled people. Decades after it became 
unacceptable to say all black people have rhythm, it is still perfectly 
acceptable to say deaf people are good in print shops, epileptics can't 
operate machinery, diabetics shouldn't drive, and, of course, people in 
wheelchairs should never have to move at all. 

When faced with challenges to these stereotypes, employers often 
cite risk prevention or protection of the handicapped individual as the 
motive for their action. But courts and administrative agencies have 
begun to note that protection is no excuse for discrimination, that 
across-the-board exclusionary employment standards are as much of a 
discriminatory employment practice as a sign that states, "No cripples 
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need apply." In other words, physical and mental standards must 
relate directly to job functions. 

There have been a number of cases dealing with this issue. One in 
Philadelphia involved a blind person who was repeatedly denied a job 
as a teacher on the basis that since she was blind, she couldn't possibly 
teach sighted students. Once again, the court said this was an 
irrebuttable presumption, that in fact they had to consider her on her 
merits and they could not automatically conclude that someone who 
was blind could not teach the sighted. 

This also came up in another case where somebody was told that 
diabetics cannot automatically be excluded from welding jobs. Some 
diabetics might pose a substantial hazard to themselves or coworkers, 
but the burden of proof is on the employer to show that a particular 
applicant poses a hazard. 

The issue of employment standards made headlines when the 
Supreme Court considered the Davis case. It is true the Davis case dealt 
with education, but it was definitely dealing with employment 
standards: "Could she ever be a registered nurse since she was hearing 
impaired?" I submit that the emotionally charged issue of a hearing
impaired nurse who could neither hear nor heed a patient's cry for 
help is not exactly likely to produce a sober-minded analysis of 
employment standards for handicapped people. 

It is true that the High Court did rule that valid physical 
requirements were a legitimate consideration, but we believe that in 
this very special case it is not fair to generalize, that in fact in 
employment the biggest barrier people face is unfair employment 
standards. 

Another subtle factor for denying employment opportunity has been 
denial of accommodation. Employers have often assumed that a 
person must do the job the way it has always been done, that they must 
use the equipment used by all previous jobholders and the schedule 
previously adopted. The fact is that 95 percent of the severely 
handicapped people hired by the Federal Government require no 
accommodation at all, according to a study of a couple of years ago by 
the Office of Selective Placement. 

Most of the time accommodation costs very little. There are funds 
available from rehab, from insurance companies, and from service 
providers dealing with that particular disability. I would caution you, 
please, do not fall in love with the technology when we talk about 
accommodation. 

Several years ago Mainstream employed a very young secretary 
who had a terrible time getting to work in the morning. Being experts 
in the field of employment of the handicapped, we designed any 
number of accommodations because we felt her problem was she 
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could not hear the alarm and, therefore, we were thinking about some 
kind of device which would shake her bed. We later discovered she 
was spending every night with her boyfriend and the last thing she 
needed was a device that shook her bed. 

Able-bodied people love technology, and certainly for disabled 
people, for many of them, the technology has been a lifesaver. But an 
awful lot of handicapped people have discovered ways to accommo
date that don't require the very expensive devices that may be 
available and may assist other people. 

In terms of the cost of access-the removal of architectural 
barriers-when Mainstream first got into this, we discovered that the 
cost of access was being cited as a barrier. In fact, we have an architect 
who surveyed more than 200 facilities, from factories to retail stores to 
heavy petroleum plants, and our estimate is that the average cost of 
removing barriers is 5 cents a square foot. That ought to be looked at 
in light of the fact that business routinely spends 17 cents a square foot 
to clean their vinyl floors. So when we talk about the cost of access, 
most of the time the cost is negligible. 

Another anticipated area of problems was labor agreements. How 
can you accommodate people in light of legitimate negotiated labor 
agreements? We found that there are ways even in this case to make 
accommodation, that labor and management working together can, 
without modifying the basic bargaining agreement, develop informal 
agreements or memoranda of understanding that go along with the 
labor agreement, and that in fact it is possible to work through. Again, 
the barrier was not the labor agreement; it was the assumption that 
negotiation was impossible. 

Probably the biggest barriers, though, are attitudinal. They are not 
in the mortar; they are in the mind. To tell you about these, I have 
borrowed a story from Mainstream's founder, Harold Krents, who is a 
blind lawyer and who certainly knows a great deal about employment, 
since he was turned down by 42 law firms while looking for a job. 

While he was at Oxford studying, he was put in the hospital and 
they sent him down with an orderly to the X-ray room for fear that 
this blind person could not possibly do anything by himself. He got 
down and the nurse said to the orderly, "What is his name?" The 
orderly turned to Krents and said "What is your name?" He answered, 
"My name is Harold Krents." The orderly said, "His name is Harold 
Krents." 

They then proceeded and the nurse turned to the orderly and said, 
"Where was he born?" The orderly turned to Krents and said, "Where 
were you b_orn?" You know, blind people seem to have a terrible 
problem 'with hearing, so you have to be very careful, clearly 
articulate, "Where were you born?" 
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This went on for several minutes and, while I hate to destroy the 
stereotype, Mr. Krents, while handicapped, does not always have a 
wonderful disposition. Occasionally, he is not even an inspiration to 
mankind. And, therefore, he began to lose his temper and said, "Now, 
look, I'm only standing 2 feet away from you. Both of you must now 
be very clear: I do not need an interpreter." The orderly turned to the 
nurse and said, "He says he doesn't need an interpreter .." 

So what we are dealing with here is that probably the biggest 
barriers are attitude, based on guilt, assumptions, stereotypes, misinfor
mation, and this is what handicapped people face when they go for 
jobs. The hardest probably are those dealing with hidden handicaps, 
which are very often seen as illnesses rather than disabilities. So that 
people who genuinely believe that they are supporters of handicap 
rights do not agree when it comes to people with hidden disabilities 
when the concept of reasonable accommodation would include time 
off for treatment or rehabilitation, altered work schedules, flexitime, or 
what employers fear will be disrupted schedules and decreased 
production. 

Nearly all the cases that have so far reached the OFCCP 
administrative complaints stage have dealt with hidden handicaps, and 
the attitudinal barriers facing these people are not always hidden. Let 
me give you an example. 

Somebody with cancer goes to apply for a job, and I think the best 
person to describe this is a man named Tom Dotson who wrote an 
article in Texas Business, because he does have cancer, and he wrote 
about his personal experience in seeking employment and those of 
people like him. 

They, the ones we are talking about, are extremely qualified, 
they have excellent work histories. They are physically fit, in the 
sense of performing as many hours as is necessary to get the job 
done. A professional headhunter would consider them prime 
candidates, except for this little entry on the application, for most 
jobs in their field in which they show interest. That one 
drawback, that lone blur, has to do with the fact that somewhere 
along the line they made the unforgivable mistake of contracting a 
disease called cancer. It is a death word, cancer is. It spells doom. 
The word itself makes people shudder and wince and occasionally 
look at you as they might at a recently struck-down animal on the 
freeway. 

At last word, by the way, Tom Dotson is alive and well and still 
working for Texas Business. 

One of the greatest frustrations for people like Tom Dotson who 
perceive discrimination has been the limit on legal recourses to rectify 
the situation. Sections 503 and 402 specifically provide for administra-
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tive relief; however, advocates and people working in the field cite the 
number of backlogged cases as saying the administrative remedy alone 
is not enough. Many disabled people have used State and local 
remedies, but the major goal for handicapped will be the establishment 
of a clear private right of action in the Federal courts, as mentioned 
this morning by Drew Days. 

There have been a number of cases that have come down on both 
sides of that issue. The problem is that, because the law was written in 
what has to be called a sloppy way, it is not at all clear whether or not 
handicapped people have the right to go to court. 

In addition to that, what about all those employers who are not 
bound to the government through either contract or Federal funds? As 
usual, those employers can do business as they have always done it, 
and that means without handicapped people. 

In its last session, as was mentioned this morning, Congress 
considered an amendment to the 1964 Civil Rights Act to extend 
protection to handicapped people. It never emerged from committee. 
Until this provision is added to the law, handicapped people will 
continue to face employment disabled in law as well as in fact. 

Most of the barriers that I have talked about here were not 
discovered by Mainstream. They have been known by rehabilitation 
specialists and by handicapped people for a very long time. Certainly, 
the Rehabilitation Act is a catalyst, but it is a very limited law, and the 
fact that it is a special law once again isolates handicapped people from 
the mainstream of civil rights activity. 

In the coming decade we must begin to legitimize the aspirations of 
handicapped people to assume their full right to participation, and 
there are a number of steps that can be taken by this Commission to do 
that. You have taken the first one, to accept responsibility for dealing 
with the concerns of handicapped Americans as part of the civil rights 
agenda of the Nation. The fact is exclusion feels the same whether it is 
based on race, sex, age, or disability. 

Prejudice against the handicapped often masquerades as protection, 
but to those capable of leading independent lives, the comforts and 
securities of dependence will never be enough. Handicapped people 
are following in the footsteps of other civil rights movements of 
declaring that it is time to get off the plantation, and the endorsement 
of this Commission is certainly a help. Another would be to support 
vigorously passage of legislation to include disabled people in the Civil 
Rights Act of 1964. 

We have talked about the need to expand judicial rights, to give 
people the right to go to court, and, I think, the need to establish case 
law and precedent to back up the claims of disabled people. It is very 
important that they have the right to go to court. 
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Another certainty is just the basic legitimizing of handicapped 
concerns by putting handicapped people into this pool, the regular 
civil rights pool. 

We also know there has been concern about worker availability 
statistics and we believe it is possible to create those. Chair Norton 
assured us last year that the technology exists to create them within 
EEOC. 

I think also we are beginning to deal with systemic discrimination, 
looking at the workplace rather than only looking at the worker in 
terms of dealing with discrimination as something we can catch, 
something that we can see. 

But the most important thing is to provide for handicapped people 
the right not to be separate. Growing up handicapped in America, you 
find out that separate and special will never be equal, and that is 
probably the most important concept that we want to bring here 
today. We want to be in the mainstream of civil rights activity. 

When Congresswoman Barbara Jordan of Texas said that the 
framers of the Constitution had not included her and other minority 
people like her in their thinking, she echoed the sentiments of 
handicapped people everywhere. The ultimate goal of handicapped 
people in employment is not extraordinary; it is the right not to be 
extraordinary. It is the right to be rewarded for extraordinary 
performance, not on a plaque but in a paycheck where it counts. 

People with disabilities believe that employment is a key issue; it is 
the great equalizer. I think it is work that makes Frank Bowe not a 
man who cannot hear, but a man who can make others hear what they 
have never heard about disabled people before, and that is the kind of 
thing that we are asking for, the right to earn our daily bread even if 
we cannot bake it ourselves, justice in the job market. It is merely that 
simple. 

I think this Commission is known for its ability to rouse the 
conscience of a Nation, and we are hoping that once again you will be 
able to do that, to remind the country that justice, if not equal for all, is 
disabled for all. Unless and until you do that, disabled people will 
remain out of sight, out of mind, and out ofwork. 

COMMISSIONER SALTZMAN. Thank you for that statement. It was 
both informative and moving. 

Federal Panel 

COMMISSIONER SALTZMAN. Coming now to our Federal panel, Mr. 
James D. Bennett will lead off. He is currently a special advisor to the 
Deputy Director of the Office for Civil Rights, Health and Human 
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Services Department, on matters relating to the implementation of 
section 504 of the Rehabilitation Act of 1973. He was formerly 
Director of the Technical Assistance Unit of the Office for Civil 
Rights, which developed the section 504 regulations. 

Mr. Bennett, I hope you won't mind, but I am going to be keeping 
time because we are rather behind our schedule, and I will let you 
know when you have 5 minutes left. 

STATEMENT OF JAMES D. BENNETT, SPECIAL ADVISOR, 
OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF HEALTH AND 

HUMAN SERVICES 
MR. BENNETT. I want to thank you for this opportunity, as the 

representative of the agency which formerly had responsibility for the 
oversight on the development of 29 Federal agency regulations for 
section 504, to focus your attention on the opportunity that now exists 
for you to take a leadership role and speak out on the development of 
the section 504 regulations by the various agencies in the Federal 
Government. 

It is a crucial time in this developmental process. The Department of 
Health, Education, and Welfare has been split. The responsibility for 
the development, the oversight of the Federal agency regulations. has 
been moved to the Department of Justice. The minimal efforts which 
the Department of HEW had made in coordinating the enforcement of 
the various section 504 regulations and the development of govern
ment-wide technical assistance programs to help implement the 
regulations are no longer being made. We do not know whether 
Justice will choose to develop the government-wide technical assis
tance program and a coordinated enforcement program. They clearly 
have the responsibility and intention of overseeing the development of 
the section 504 regulations. 

The opportunity exists now just because of the split and the change 
in leadership roles. We need to get the regulations out. The regulations 
that are being developed by the 29 agencies have not all emerged. In 
fact, most of them are still stuck in those agencies in a developmental 
process. 

Recently, a lot of progress has been made, but we are about 2 .years 
overdue in the process. The longer this developmental process drags 
out, the more chance that the regulations will not be implemented 
properly. We need to get resources assigned in the various agencies to 
get the regulations implemented once they are out. This does not 
appear to be happening to the extent that is necessary for proper 
implementation. 

Finally, there is a great need for an agency to coordinate 
enforcement and technical assistance on a government-wide basis. The 
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need for this type of approach is pointed out by the fact that many 
recipients of Federal funds which section 504 covers receive funds 
from various agencies. They will be subject to the regulations of 
several agencies. They will be subject to several sets of enforcement 
mechanisms in those agencies. They will have access to various 
sources of information that may or may not be compatible and 
consistent. All this can create a great deal of confusion. It can lead to 
poor implementation, no implementation, or a backlash against the 
regulations. 

So to keep this brief, I would encourage the Commission to take this 
opportunity to provide leadership and insist that the regulations 
emerge from the departments and' agencies in a timely fashion, that 
resources be assigned to implement the regulations in all the agencies, 
and that some agency take the lead now-not in 2 years when the 
regulations are out, but now-in developing an enforcement strategy 
that is consistent and that is government wide, and a technical 
assistance program that is consistent and applied to the whole 
government. 

Thank you. 
COMMISSIONER SALTZMAN. Thank you. You are within your time. 

We appreciate that. 
Joseph M. Hogan is the Chief of the Branch of Program Policy of 

the Office of Federal Contract Compliance Programs, the United 
States Department of Labor. As Chief of the Program Policy Branch 
in the Department of Labor's Office of Federal Contract Compliance 
Programs, Mr. Hogan is in charge of developing policies and 
regulations concerning the obligations of Federal contractors under 
Executive Order No. 11246, section 503 of the Rehabilitation Act of 
1973, and section 402 of the Vietnam Era Veterans Readjustment Act 
of 1974. He joined the Office of Federal Contract Compliance 
Programs in October 1978 after serving as Deputy Director of 
Contract Compliance Programs in the Defense Department. 

Mr. Hogan. 

STATEMENT OF JOSEPH M. HOGAN, CHIEF, BRANCH OF 
PROGRAM POLICY, OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS, DEPARTMENT OF LABOR 

MR. HOGAN. Thank you very much. I am pleased to be here to 
represent the Director of OFCCP, Mr. Weldon Rougeau. 

I would like to pick up on one of the very important points made in 
Leslie Milk's presentation. That was her noting very pointedly that in 
the workplace today the absen~e of minorities is readily apparent. 
There is a level of sensitivity connected with that sort of problem. The 
absence of women is readily apparent and is a matter of concern. The 
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absence of the handicapped seems not to be surprising, seems not to be 
alarming, seems not to trigger any sort of affirmative action as yet. It is 
a serious problem of awareness. There is a need for consciousness 
raising. 

Let me describe the activities of the Office of Federal Contract 
Compliance Programs in terms of that need and attempt to show how 
we feel we can address that need. Section 503 directs the Department 
of Labor to ensure that the handicapped are afforded their employ
ment rights by Federal contractors. The Office of Federal Contract 
Compliance Programs existed prior to receiving that statutory authori
ty and it existed for the purpose of assuring that minorities and women 
receive their proper employment rights. There was an existing 
organization-it was established nationwide-it was going into literal
ly thousands of workplaces throughout the country attempting to 
enforce the employment rights of minorities and women. 

At the time the responsibility for handicapped persons was added, 
the Department of Labor treated that somewhat separately in terms of 
identifying a limited number of specialists, training them in this area 
and seeking to deal with the complaints that were presented and to, as 
it were, get accustomed to the problem, learn about the problem, so 
that we could work effectively. 

The program was also organized in the period before 1978 in a very 
diverse way. Reminiscent of some of the things that Mr. Bennett just 
said, there were a dozen Federal agencies carrying out the actual 
operations under the general oversight of the Department of Labor. 
None of those other Federal agencies were deputized, as it were, to 
carry out work on behalf of the handicapped. 

There were a number of problems connected with this type of 
organization and, as a result, the President ordered a reorganization of 
contract compliance. It took effect in October of 1978 and the essence 
of it was that all of us who had been in other agencies were made part 
of the Department of Labor and the program was unified. The 
variations in enforcement abilities and enforcement willingness among 
the agencies disappeared and there was now, under the direct 
responsibility of the Secretary of Labor, a program which would 
reach nationwide, would be under a single unified direction. 

In connection with that, the very important decision regarding the 
handicapped program was that we would immediately change from 
having a relatively small number of specialists working out of 
Washington and out of the Labor Department to making the assurance 
that contractors are actively pursuing their obligations for the 
handicapped, making that part of every compliance review that is 
carried out throughout the country. Now, this means that in the first 
year of consolidation there were over 3,000 contractor establishments 
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reviewed. The review included a review of the affirmative action 
being taken for the handicapped. That was the first year after 
consolidation. In the present year we anticipate that nearly 7,000 
reviews will be conducted and in the next fiscal year approximately 
8,000, which may be approximately the plateau that our resources will 
permit us to reach. 

But the essence of this change is that the Department of Labor, 
through its Office of Federal Contract Compliance Programs, will be 
visiting a very large number of workplaces in every part of the 
country, bringing some of the awareness that is so evidently missing to 
every industry, every company of any size, and I think there is nothing 
more immediate than the physical presence of a compliance officer in 
the plant or in the office, in the establishment of the contractor, asking 
very specific guestions about what has been done vis-a-vis accommo
dations, vis-a-vis accessibility, and what is to be done. 

I should mention generally the size of the program. This is a 
program that has nearly 1,500 individuals employed. Over 1,300 of 
those are located in the field. There are 71 area offices which operate 
the program throughout the country. 

One thing that was necessary and which has just now been 
completed is all of the reviewers (between 900 and 1,000 reviewers) 
have received special training in enforcement of section 503 of the 
Rehabilitation Act. Having 'just reached that point where all the 
professionals are equipped to fully carry this out, we anticipate that 
every review and every complaint investigation now can be done by 
persons who have been specially trained and who are prepared to 
bring to the employers the consciousness that they need, and where 
there is not willingness on the part of the contractors to make the 
changes that need to be made, there is a very strong willingness to 
proceed into enforcement. 

Many of you may have read recently ~bout a settlement of nearly a 
quarter· of a million dollars arrived at on behalf of a class of 
approximately 85 handicapped persons. There will be announced, I 
think within the next few days, the largest individual settlement, an 
amount over $100,000, for an individual complainant that has ever 
been reached through conciliation. Just literally within the next few 
days, when that is approved at the headquarters, there will be a release 
on that subject. 

There are more administrative complaints in our enforcement 
process on behalf of the handicapped at the present moment than there 
are on behalf of minorities and women, so there is a great deal of 
emphasis. 

I think the capability of the Office of Federal Contract Compliance 
Programs to be effective in this arena is a rapidly growing thing. It 

i38 



started from a rather modest level at the time of consolidation, and I 
think as it becomes a full part of our program, carried out by every one 
of our professionals throughout the country, we hope that OFCCP can 
be a very important force for employment equity for the handicapped. 

Thank you. 
COMMISSIONER SALTZMAN. Thank you, Mr. Hogan. 
Clayton G. Boyd is the Executive Secretary of the Interagency 

Committee on Handicapped Employees of the Equal Employment 
Opportunity Commission. Mr. Boyd's committee studies issues relating 
to hiring, placement, and advancement of persons with disabilities and 
recommends policies, procedures, regulations, and legislation to 
facilitate affirmative action and nondiscrimination in Federal employ
ment. 

A former rehabilitation counselor, Mr. Boyd is fluent in sign 
language. He also conducts workshops for rehabilitation counselors, 
employers, and government officials. He moderated the session on 
civil rights at the 1977 White House Conference on Handicapped 
Individuals. 

Mr. Boyd. 

STATEMENT OF CLAYTON G. BOYD, EXECUTIVE 
SECRETARY, INTERAGENCY COMMITTEE ON HANDICAPPED 
EMPLOYEES, EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

MR. BOYD. Thank you very much. 
Leslie Milk describes a group of Americans as diverse as any could 

be in terms of race, color, national origin, sex, and age, yet they are 
united by the common denpminator of exclusion from full participa
tion in our society because each has a disability. What unites this group 
of handicapped individuals also unites handicapped individuals with 
other protected classes. 

Ms. Milk says that persons with disabilities should be brought into 
the civil rights movement and placed on the civil rights agenda as a 
fully acknowledged protected class. The Equal Employment Opportu
nity Commission (EEOC) saw this as the intent of the President's 
Reorganization Plan of 1978, which transferred to EEOC responsibili
ty for enforcing laws and regulations prohibiting discrimination in 
Federal employment on the basis of physical or mental handicap and 
requiring affirmative action by Federal agencies to hire, place, and 
advance handicapped individuals. At the same time, Executive Order 
12067 empowered EEOC to coordinate the equal employment 
opportunity enforcement activities of all Federal agencies with regard 
to all protected classes, handicapped individuals as well as women and 
minorities. EEOC interpreted these Presidential directives as a 
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mandate to mainstream persons with disabilities in the civil rights 
movement. 

Prior to the reorganization that took place in January 1979, 
affirmative action programs pursuant to section 501 of the Rehabilita
tion Act of 1973, as amended, consisted primarily of structured 
attempts to remove barriers that prevent handicapped persons from 
having equal employment opportunities. Programs were judged by the 
success with which existing barriers were removed. What was not 
looked at was the bottom line: the degree to which handicapped 
individuals were being integrated into the Federal work force and 
representation ofhandicapped individuals in the Federal work force as 
compared to representation in the civilian labor force. 

When EEOC assumed its new responsibilities, persons with disabili
ties in the Federal sector came under the jurisdiction of the only 
Federal agency that has as its sole responsibility protection of the 
employment rights of individuals. Emphasis in affirmative action 
programs was shifted to achievement of measurable results, and for the 
first time Federal agencies were instructed to establish goals and 
timetables for employment of persons with specified severe disabilities. 
This was-and is-an important step forward. 

A question that arises is, "Goals in comparison to what?" Initially, 
we shied away from looking at the bottom line, because we are not 
very confident about the handicap statistics available for the work 
force in general. There are statistics, however, that indicate approxi
mately 5.95 percent of persons in this country of work force age and 
able to work have a disability severe enough to substantially limit 
either choice of employment or ability to find a job. We believe this 
5.95 percent figure is accurate enough to serve as a reference point for 
goals. Nonetheless, we do need better data, and for this reason EEOC 
favors the disability survey the Bureau of the Census plans to conduct 
in 1982. As disabled individuals enter the civil rights movement, which 
to a large extent has depended upon statistics to prove discrimination 
and fashion remedies, it becomes increasingly important that handicap 
statistics be comprehensive and indisputably valid. 

I would like to describe briefly some of EEOC's activities since 
acquiring jurisdiction over equal employment opportunity for handi
capped individuals in the Federal sector. Because our mandate was 
new, our instructions were late. As a result of the reorganization I 
have described, EEOC turned its attention to Federal agencies for the 
first time, not only with respect to handicapped individuals but also 
with respect to minorities and women. Instructions issued December 6, 
1979, required agencies to submit the first elements of their affirmative 
action program plans by February 1, 1980. Of approximately 102 
agencies covered by the instructions, 52 had submitted some sort of 
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plan for handicapped individuals as of yesterday. Of these, 33 
complied with our instructions. This constitutes approximately a one
in-three rate of satisfactory response. 

We are well impressed with the manner in which the 33 agencies in 
full compliance are attempting to conduct their affirmative action 
programs. The goals they have set are good. We are asking, however, 
why it takes 2 months to get one-third of the Federal Government to 
respond to instructions. To find out, we are talking with responsible 
officials. I should point out that a large part of what we are trying to 
do this year is to establish working relationships with agencies. We feel 
it would be counterproductive to take a hard-line approach. Instead of 
castigating agencies for their failures, we are working with agencies to 
help them develop approvable affirmative action programs. 

A major problem already has been identified by at least three 
speakers this morning. This problem is lack of resources. Many 
agencies have told us they do not have enough people or money to 
implement affirmative action programs for handicapped individuals 
and also fulfill the other equal employment opportunity mandates they 
have. It has become very clear that the resources issue must be 
addressed and dealt with effectively. 

Another problem is the transition period that is inevitable when 
agencies reorganize affmnative action programs. Some agencies are 
converting the traditional selective placement programs in personnel 
offices to less conventional affmnative action programs in equal 
employment opportunity (EEO) offices. There is a certain amount of 
indecision as to who should be responsible for what. Some agencies 
have given the EEO office lead responsibility; others have given the 
personnel office lead responsibility. Some have placed all responsibili
ties in one office or the other; others have divided the responsibilities 
in various ways. The trend government wide is toward reorganization, 
and transitional uncertainties have caused delays in program planning 
and implementation. 

Furthermore, to be frank about it, there has been some resistance to 
the idea of bringing disabled people into the civil rights movement. 
Some of the resistance has come from persons who traditionally have 
dealt with employment of handicapped individuals and do not wish to 
give up turf, Some of the resistance has come from persons who 
traditionally have been involved in the EEO movement and feel there 
will not be enough pie to go around if it has to be shared with disabled 
people. 

A few agency officials have been candid enough to ask who is to be 
given priority in affirmative action programs. On that topic, I would 
like to share with you a statement by Eleanor Holmes Norton, Chair of 
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EEOC, at the meeting of the President's Committee on. Employment 
ofthe Handicapped in May of 1979. 

Chair Norton knew that competition among the protected classes 
was a matter of pressing concern to many people. Shebegan by talking 
about the striking similarities between disabled persons and members 
of other groups placed at a disadvantage in our soci,ety. She then 
issued a call for unity: 

This essential unity among the protected classes is both a 
practical and a moral imperative. It is a moral imperative because 
any decent system of values knows no priorities among people 
deprived of their essential humanity. The only way to approach 
the eradication of the evil of discrimination is to face the high 
truth that we are all equal-black and brown, female and disabled. 
If that equality is not attained internally among us, the essential 
lesson of equality we are trying to impart to the rest of society 
will be lost. 

Chair Norton emphasized that employers apparently understand 
very well that dividing the protected classes would be advantageous to 
those who oppose affirmative .action. She said: 

A recent widely publicized suit filed by a large retailer 
complains, among other things, that the Federal equal employ
ment effort has failed to indicate which among the protected 
groups is the priority for enforcement. The question seems as 
absurd as any conceivable answer. Who shall it be? Are blacks the 
priority, or perhaps women, or Hispanics? Are handicapped 
people the priority, or perhaps Jews, or older workers? The 
question defied belief, and especially so in a country that 
historically has experienced the most extraordinary job expansion 
that continues unabated to this very day. 

Let me declare here and now the answer to that question. The 
law of discrimination knows no priorities among the protected 
classes and never shall. America has shown a remarkable capacity 
to provide work for its people. The problem has been less the 
number of jobs than the distribution of those jobs. There is no 
reason why the burden .of joblessness and discrimination should be 
born by those workers who are older, female, brown, black, or 
disabled. The capacity to work hard and well is not denied a 
person because of a disability or sex, race or religion, age or 
national origin. Together we must make America understand that. 

There can be no doubt that Chair Norton and EEOC favor and 
support full protection of the employment rights of handicapped 
individuals. To an extent, what we have at this time is annexation of 
equal employment opportunity for handicapped individuals in the civil 
rights movement withou~ adequate authority to enforce the rights that 
have been conferred by implication. EEOC has broad authority to 
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secure the rights of minorities and women in the private sector as well 
as the Federal sector, but EEOC's authority with respect to handi
capped individuals is limited-in a sense, tacked on. EEOC enforces 
section 501 of the Rehabilitation Act of 1973, as amended, which 
requires affirmative action for handicapped individuais in the Federal 
sector. However, handicapped individuals are not covered by the Civil 
Rights Act. When that act was passed in 1964, it covered only 
minorities; amendments in 1972 extended coverage to women. 

People are used to discuss{ng equal employment opportunity and 
affirmative action in terms of the Civil Rights Act, and this is one of 
the reasons we sometimes hear agency officials talk about programs 
for minorities and women without mentioning handicapped individu
als. It was not so many years ago that they sometimes forgot women, 
and it may not be too many years from now that persons with 
disabilities are discussed-and included-consistently. 

Thank you. 
COMMISSIONER SALTZMAN. Thank you. 
John McNeil is Chief of the Consumer Expenditures and Wealth 

Statistics Division of the Bureau of the Census. He is currently 
developing a new survey of income and program participation relating 
to-disability. His recent projects include the development and testing 
of a disability item in the 1980 census and the development of the 
proposed postcensus disability survey. 

Mr.McNeil. 

STATEMENT OF JOHN McNEIL, CHIEF, CONSUMER 
EXPENDITURES AND WEALTH STATISTICS DIVISION, 
BUREAU OF THE CENSUS, DEPARTMENT OF COMMERCE 

MR. McNEIL. Thank you. ~ 

_ As has been indicated, household surveys have a unique role to play 
in providing information about the number of persons who are 
disabled and their economic and social situation. There are other 
important sources of information, such as program statistics or 
employer records, but surveys are our only possibility of learning 
_about the characteristics of the entire population. 

There has been a considerable amount of activity in the area of 
disability surveys during the past 15 years. The most comprehensive 
surveys relating to work disability have been those sponsored by the 
Social Security Administration. They conducted very detailed surveys 
in 1966, 1972, and most recently in 1978. These surveys asked an-
extended set of questions on the presence of work limitations and they 
also asked about the ability to do certain physical tasks. They had 
questions on the need for special aids, on the characteristics of present 
and previous jobs, on the receipt of and 'interest in receiving 
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rehabilitation services, and on financial characteristics. Disability 
questions have also appeared in a number of multipurpose surveys, 
including the 1967 survey of economic opportunity, the 1976 survey of 
income and education, and the 1970 and 1980 censuses of the 
population. 

The work disability questions which were asked i,n the 1970 and 
1980 censuses were very brief: Basically, "Is this person limited in the 
kind or amount of work he or she can do?" And, "If yes, is this person 
prevented from working?" The 1967 survey of economic opportunity 
and the 1976 survey of income and education asked similar but 
somewhat more detailed questions. 

Although it is recognized that a household survey is the only means 
of estimating the prevalence of disability within a population, survey 
designers and data users must be concerned about the validity and 
reliability of the data. Do the questions about limitations and the kind 
or amount of work a person can do successfully identify the population 
in which we have an interest? 

Leslie Milk has mentioned one group who may fail to respond 
properly to such questions. That would be those persons who fail to 
report themselves as work disabled because of the stigma attached to 
such status. She has also suggested that some persons with a particular 
health history may quite properly answer "no" to the work limitation 
question, but, because of employer bias, be subjected to restricted job 
opportunities. 

We also know that some persons may have limitations in one or 
more major life activities, but because of the nature of the job they 
hold, or accommodations to that job, may not perceive themselves as 
being work disabled. A fourth possible problem is that some people 
have never worked, and when we ask the question on work 
limitations, they answer "no" because they have never considered 
themselves as potential workers. 

One method of examining the validity of survey data on the work 
disabled is to compare the status of the disabled with the nondisabled. I 
would like here to refer to certain data from the 1976 survey of income 
and education, the most recent published source of data. According to 
that survey, 16.4 million persons between the ages of 18 and 64 had a 
work disability. Of these 16.4 million, 7.1 million were prevented from 
working and another 2.1 million said they were unable to work 
regularly. 

Work disability had a very strong impact on labor force participa
tion and earnings, and there was a strong negative relationship 
between work disability and years of school completed. Only 47 
percent of work-disabled persons had completed high school, com
pared to 76 percent of those without a work disability. 

144 



-~------

The presence of a work disability affects earnings through three 
separate paths. First, it reduces weeks and hours that a person is likely 
to work. Second, even for those persons who put in the same number 
of weeks and hours, work-disabled persons have less schooling, and 
less schooling is associated with lower earnings. Finally, even among 
those persons with the same education and the same number of weeks 
and hours worked, work-disabled persons have lower earnings than 
persons without work disabilities. 

As an example of the extent to which a work disability reduces the 
earnings of males 18 to 64, we can again refer to the 1976 survey. That 
survey showed that only 65 percent of work-disabled males had 
earnings in 1975 and only 34 percent worked year round full time. The 
comparable figures for nondisabled males were 95 percent and 64 
percent. 

Among males who had earnings in 1975, those who were work 
disabled had average earnings that were only 51 percent of the 
earnings of the nondisabled. Among full-time workers, those with the 
work disability earned about 20 percent less than those without a work 
disability. Even among full-time workers with a college degree, work
disabled males earned about 10 percent less than those without a work 
disability. 

There are other ways of evaluating the quality of survey data on 
disability status. One method is to go back to respondents a short time 
after an interview and ask them the same or a similar set of questions. 
The degree of consistency between the original interview and the 
reinterview measures the reliability of the data. The work that has 
been done in this area suggests that the reliability of survey data on the 
disabled depends importantly on the design of the survey and the 
questionnaire. 

In the 1976 national content test for the 1980 census, we tested an 
expanded disability item that asked about disability status in several 
areas, including using public transportation, climbing stairs, bathing or 
dressing, doing regular schoolwork, working at a job, doing house
work, and driving a car. A subsample of those households was then 
reinterviewed. When the original and reinterview responses were 
compared, a distressing amount of inconsistency was found. For 
example, of the 455 persons who reported a work disability in the 
original interview, only 298 reported a work disability in the 
reinterview. And the activity of working was the most reliable of the 
activities asked about. One of the conclusions from that national 
content test was that the disability item that was tested was too 
complicated and, as a result, we adopted a shortened and simplified 
disability item for the 1980 census. 
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More recently, in January and February, we conducted a pretest of 
the proposed postcensus disability survey. (There has already been a 
reference to this survey.) It differs from earlier efforts primarily in its 
projected sample size, large enough to provide State data, in its 
coverage of persons 65 and over, and perhaps most importantly in its 
attempt to collect detailed information on the characteristics of 
persons who report a limitation in any one of a number of areas, 
including the ability to perform certain physical tasks, the ability to get 
around inside and outside the home, the ability to care for oneself, the 
ability to see and hear, the ability to do work and housework, and the 
ability to use public transportation. 

The plans for this survey were developed on the basis of recommen
dations of the Disability and Health Committee of the Federal Agency 
Council on the 1980 Census. The Office of Federal Statistical Policy 
and Standards is currently coordinating an effort to secure funding for 
this survey. 

One of our early findings from the pretest is that there was a very 
good agreement between the original interview and the reinterview. 
Of the 82 persons reporting a work disability in the original interview, 
77 reported a work disability in the reinterview. A reasonable 
conclusion, I believe, is that surveys which are designed to focus on 
the subject of disability can produce accurate and reliable information 
on the disability status of the population. 

Thank you. 
[See also Exhibit No. 5, supplemental statement by John McNeil.] 
COMMISSIONER SALTZMAN. Thank you, Mr. McNeil. 
Commissioner-Designate Ramirez? 
COMMISSIONER-DESIGNATE RAMIREZ. Thank you, Mr. Saltzman. 
I have first just a few questions for Mr. Hogan and then I have one 

question for Mr. Bennett. 
As I understand it, your office will be doing 7,000 to 8,000 reviews 

of entities that have contracts with the Federal Government and you 
will be looking for compliance with issues relative to the disabled 
person as well as to minorities and women. Is that correct? 

MR. HOGAN. Yes, that is correct. 
CoMMISSIONER-DESIGNATE RAMIREZ. Now, of those-have you 

already done reviews? 
MR. HOGAN. Yes. Since the program was consolidated in 1978 we 

commenced-we put together the requirements for the handicapped, 
for certain categories of veterans, for minorities and women, and 
attempted to look at all of them in all our reviews. We did, I think, 
about 3,000 in the immediate past fiscal year, combined reviews. 

COMMISSIONER-DESIGNATE RAMIREZ. Of those 3,000, do you know 
how many were public sector contractors for the Federal Govern-
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ment; that is, State agencies or local government agencies? We have 
been told that public sector employment is important to the disabled. 
Can you tell me? 

MR. HOGAN. Very, very few, almost none. We are rather limited in 
our jurisdiction over public sector employers. 

Typically, it is the flow of Federal funds into the private economy 
that we are permitted to pursue. 

COMMISSIONER-DESIGNATE RAMIREZ. When you go in to do a 
review and assuming that you find most contractors wanting in some 
areas, what do you do? 

MR. HOGAN. We are required first to attempt to negotiate and 
conciliate to arrive at a proper solution to whatever problems, be they 
failures to take affirmative action for minorities, for women, for the 
handicapped, disabled veterans, etc. In many cases, in the large 
majority of cases, it is possible to bring the contractor to a willingness 
to make an enforceable commitment to make the necessary changes. 

COMMISSIONER-DESIGNATE RAMIREZ. And then who goes back to 
check and to enforce that plan, let's say? 

MR. HOGAN. Well, these commitments are obtained in writing. 
Depending on the nature of the commitment, depending on the 
apparent likelihood of the contractor to faithfully pursue those, we 
quite often will require reporting-monthly, quarterly, semiannually, 
depending on the nature of the commitment. If the reporting indicates 
progress, nothing may need to be done further until the next review of 
that establishment. 

COMMISSIONER-DESIGNATE RAMIREZ. What happens when there 
isn't progress? 

MR. HOGAN. When there isn't progress, the employer would be 
liable to our filing an administrative complaint commencing in an 
enforcement hearing which would lead to debarment from all Federal 
contracting. 

COMMISSIONER-DESIGNATE RAMIREZ. I appreciate that this is a new 
effort, but has anybody ever been debarred? 

MR. HOGAN. There have been quite a number of debarments over 
the years of the program. Until now they have all resulted from 
failures to carry out affirmative action or from discrimination against 
minorities and women. 

There are in excess of 20 administrative complaints based on failure 
to take affirmative action or discrimination against the handicapped at 
the present time. The process for conducting these hearings and 
arriving at final debarment or the final result has been a rather lengthy 
process. None of them has come out the other end of the machine as 
yet. 
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COMMISSIONER-DESIGNATE RAMIREZ. How long does it take, Mr. 
Hogan? 

MR. HOGAN. It has taken anywhere from, I'd say, 9 to maybe 18 
months to complete the entire process arriving at a debarment. We 
have published, for comment, enforcement proceedings, expedited 
enforcement proceedings, which we feel can be used for very clear-cut 
cases where there is not a tremendous amount of evidence and proof 
and dispute on facts where we could conclude and arrive at a 
debarment within as little as less than 2 months. 

COMMISSIONER-DESIGNATE RAMIREZ. Just one more question so 
that I can have a clear picture in my mind. Of those 20 administrative 
proceedings, were they actions that were taken as the result of some 
complaint external to the reviews done by your agency, or did they 
result from reviews done by your agency? 

MR. HOGAN. I don't have the exact number of each type. I know 
that the 20 includes both situations resulting from individual com
plaints of discrimination by handicapped persons and some resulted 
from serious problems identified in the course of review. But, I am 
sorry, I don't have the exact breakdown between those two. 

COMMISSIONER-DESIGNATE RAMIREZ. Thank you very much. You 
have given me a better sense of understanding. 

Mr. Bennett, I happen to have been at HEW when you were getting 
the regulations out and I was very much aware and pleased, I might 
say, by the input that you had from the disabled community. 

You had recommended that the regulations get out, that resources 
be assigned, and that a vigorous effort in enforcement in training and 
technical assistance be implemented. What role do you see for an 
advisory group kind of activity as agencies carry out your recommen
dations? 

MR. BENNETT. Public advisory group or an agency advisory group? 
COMMISSIONER-DESIGNATE RAMIREZ. An advisory group to the 

agencies on an agency-by-agency basis. 
MR. BENNETT. Certainly, formalizing the input that the agencies get 

from disabled groups is important. It is also true, I'm afraid, that 
setting up advisory groups and managing them takes significant 
resources and a lot of time from the agency, so to be perfectly honest I 
think it is a trade-off, given the scarcity of resources, whether you 
want to commit it in that way when you can achieve a similar result 
through a variety of less formal mechanisms, simply instructing the 
staff to develop relations with the community, as was done fairly well 
at HEW, as you point out. It is a lot simpler and it doesn't require a 
large commitment of resources. 

We looked into establishing a formal advisory group at the Office 
for Civil Rights in HEW at one time and found out that it would cost 
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us something like three staff persons at least and that there are many 
complicated regulations to which you must adhere in order to get such 
a thing underway. It would take about a year just to have the first 
meeting. 

COMMISSIONER-DESIGNATE RAMIREZ. Thank you. I sympath_ize 
with the fact that it takes three people just to get the charter for the 
advisory group. Thank you very much. 

COMMISSIONER SALTZMAN. Dr. Flemming? 
CHAIRMAN FLEMMING. Ms. Milk, first of all, I want to express 

appreciation for the overview that you provided us. I agree with 
Commissioner Saltzman that it was both informative and inspiring. 

I think I have down here your summary of your point of view on a 
couple of issues in which I am interested. You do believe that the Civil 
Rights Act of 1964 should be amended to include the handicapped. 
You feel that we could move forward much more effectively if that 
action were taken, and you also believe that there should be legislative 
action that would ensure private right of action. Am I correct? 

Ms. MILK. Absolutely. We have a number of cases dealing with 
private right that have come down on both sides of the issue. In fact, in 
504 we have the Camenisch case in Texas where it was understood by 
the court that if the person waited until he exhausted his administrative 
remedy through HEW he would have lost his job a long time before 
HEW ever acted. 

In dealing with 503, OFCCP recently filed an amicus brief in a case 
in New York stating that, considering their resources, they couldn't 
possibly provide administrative relief in any timely fashion, or perhaps 
in any fashion at all. 

In addition to that, there a couple of other considerations. One is 
certainly the fact that the disabled person is no party to an 
administrative process. In fact, this is purely a contractual discussion 
between the government and those people to whom it issues grants or 
funds. It is very humiliating, in effect, to have been acted upon and 
that your only remedy, according to the opinion in the case that went 
against private right, was to push for better administrative action by 
the government. 

In addition, it forces administrative agencies into the problems that 
EEOC has had in the past. They must investigate every single case to 
the fullest, knowing that in fact the administrative agency is the court 
of last resort. 

We are very much limited in our ability to develop case law and 
precedent without being able to go to court. So, therefore, we are in a 
situation whereby the remedy is limited, the resources of those people 
who are the only people who can afford the remedy are limited, and, 
therefore, the rights to justice are limited. 
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I also think that there is a very important moral question here about 
whether or not somebody is in fact handicapped in law if they can 
never go to court for themselves. 

So, for this reason, I believe that it is very important that we deal 
legislatively rather than administratively in order to increase disabled 
rights. 

CHAIRMAN FLEMMING. Thank you very much. 
Mr. Bennett, what is the status of your office now as a result of the 

creation of the Department of Education? Is your office still in the 
Department of Health and Human Services? 

MR. BENNETT. Well, confused would be the quick answer. The real 
answer, though, is that both the Education Department and the Health 
and Human Services Department now have offices for civil rights. 
They both have section 504 responsibilities. I am in HHS. 

CHAIRMAN FLEMMING. I see. But they both have 504 responsibili-
ties? 

MR. BENNETT. Yes, sir. 
CHAIRMAN FLEMMING. Both offices. 
MR. BENNETT. Yes. 
CHAIRMAN FLEMMING. And then, as I gather, in addition to that, 

the Department of Justice has now been given some additional 
coordinating responsibility as far as 504 is concerned. 

MR. BENNETT. The Executive Order 11914 gave HEW the 
coordinating authority. That Executive order technically is still in 
effect. The decision, however, has been made to move it to Justice and 
another Executive order superseding that one will be sought. 

CHAIRMAN FLEMMING. In fact, it hasn't been moved yet, but it is 
about to be moved. Is that it? 

MR. BENNETT. Yes. 
CHAIRMAN FLEMMING. You referred to the 29 departments and 

agencies that have an obligation to issue regulations. How many of the 
29 have actually promulgated regulations up to the present time? 

MR. BENNETT. I don't keep a day-to-day tally on this, but it is in the 
neighborhood of five. 

CHAIRMAN FLEMMING. Five out of the 29. 
MR. BENNETT. Final regulations, yes. 
CHAIRMAN FLEMMING. Could you supply for the record first the 29 

and then second the 5 that have--
MR. BENNETT. We can give you a full status report. 
[See Exhibit No. 2.] 
CHAIRMAN FLEMMING. Are they required, as they submit the 

regulations, to file with you also what you referred to as enforcement 
strategy, or is that something that is separate and apart from the 
regulations? 
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MR. BENNETT. It is really separate. The Executive order doesn't 
address, or the old one, 11914, didn't address the enforcement problem 
specifically. 

To answer your first question, no, they do not typically submit an 
enforcement plan to us for review when they submit their regulations 
for review. 

CHAIRMAN FLEMMING. So if that responsibility rests anyplace now, 
it would be in the Department of Justice under the Executive order 
that is about to be issued. Is that correct? 

MR. BENNETT. It could very well be if they write the Executive 
order that way. 

CHAIRMAN FLEMMING. But you don't know whether they are going 
to write it-you haven't seen a draft of the order. 

MR. BENNETT. No, I understand Justice is working on it. 
CHAIRMAN FLEMMING. I have a request, that the Staff Director 

make sure that we get a copy of that Executive order as soon as it is 
issued, because that is a new coordinating responsibility that I wasn't 
aware of when we were discussing the matter with the Assistant 
Attorney General. 

Coming over to Federal contract compliance, I think I am clear that 
whether you are operating under 11246 or 503 now, or primarily 
because you are operating under 503, as you look at affirmative action 
plans you do expect to find in those affirmative action plans goals, 
timetables, and action plans for achieving those goals and timetables in 
the handicapped area as well as in the area of discrimination on the 
basis of race and sex. Is that correct? 

MR. HOGAN. Yes. The Department of Labor regulations implement
ing section 503 specifically call for maintaining an affirmative action 
program in response to 503. Companies are permitted to integrate that 
plan and those commitments with the more familiar Executive order 
plan. However, there is to be a separate plan including separate 
specific commitments for the handicapped. 

CHAIRMAN FLEMMING. What experience are your people who are 
conducting these reviews having with employers in relation to the 
requirement that they have an affirmative action plan with goals and 
timetables for the handicapped? 

MR. HOGAN. Perhaps I had better pause and make one thing a little 
more clear, and that is the term goals and timetables. 

Goals and timetables, in the sense that we are familiar with them for 
minorities and women-very specific numerical goals to be achieved 
within each annual period-are not yet included in the handicapped 
program. That relates somewhat to the information we had about 
availability figures. In order to set and enforce numerical levels of 
achievement, it is going to be necessary to develop some pretty 
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reliable availability data that that can be based on and we can hold 
contractors to. 

Commitments, however, in terms of such things as inviting all 
employees to identify themselves as handicapped and to take advan
tage of the affirmative action requirements-that is part of what has to 
be included in the plan, the review of all qualifications that might tend 
to be screening out certain handicapped persons from jobs. That 
review and a record of the review and the results of the review, the 
changes resulting from it, is part of the plan. It is quite a series of 
specific affirmative actions that must be taken, but I wanted it to be 
clear that it does stop short of specific numerical goals for employing 
any particular number of handicapped persons. 

CHAIRMAN FLEMMING. I am very much interested in that. What are 
your plans for having the program evolve to the point where the 
employer is required to set goals and timetables in this area just as the 
employer is required to set goals and timetables in the area of 
discrimination on the basis of race and sex? 

MR. HOGAN. Our experience has been that to be able to impose and 
enforce numerical goals for minorities and women has been immensely 
helpful, has been really quite successful. For that reason and with that 
experience, we would very much favor being able to impose numerical 
goals and timetables, or to work with contractors to develop goals and 
timetables, and we are actively investigating what we would need in 
the way of availability data, be it census data, Bureau of Labor 
Statistics, etc., and the legal ramifications of attempting to enforce and 
have those goals hold up when challenged. So we are in favor of it. 
We are working on it. We don't have it yet. 

CHAIRMAN FLEMMING. Do you have any feel as to the time period 
that is involved here in thinking through the problems that are 
connected with establishing or requiring the establishment of goals and 
timetables in the handicapped area? Is this something that we can 
expect in 3 months, 6 months, 9 months, a year, what? 

MR. HOGAN. I would think we would have pretty well identified 
what the problems are and determined whether and how they can be 
overcome, certainly during this calendar year. There is active work 
underway by our staffon that problem. 

CHAIRMAN FLEMMING. You mentioned legal aspects of it. Do you 
foresee or do some of your associates foresee legal problems in this 
particular area? 

MR. HOGAN. Well, I wouldn't say that there are specific problems 
already identified. What I was trying to suggest is that the various 
types of goals and timetables that have been required-for instance, in 
the construction area-have been very specifically challenged and, 
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fortunately, it went to the Supreme Court who ruled in our favor in 
the Philadelphia case for construction. 

I guess what I am saying is that we were able to show in that case 
that the statistics· supporting the numerical goals for minority construc
tion workers were, while not 100 percent certain, were pretty solid. 
They did relate to the number of minorities who were available for 
construction work in the Philadelphia area and it was, therefore, 
reasonable to expect contractors to meet these goals. 

We will have to have data and statistics sufficiently reliable so that 
when we insist that contractors set and meet such goals, that they will 
hold up, and the courts will find that to have been a reasonable 
requirement, reasonably obtainable through the exercise of good faith 
effort. That is really all I was saying. 

I think it goes back again to the double problem of the definition of 
the various types of handicaps and the availability of data relating to 
the number of persons having those handicaps. 

CHAIRMAN FLEMMING. All right. 
Mr. Boyd, I would really like to have your comments on goals, 

timetables as part of affirmative action plans, looking at it from the 
point of view of EEOC. I notice that apparently you have done some 
work. You used a figure of 5.9 percent-I put down here 6 percent
of the work force have disabilities. You apparently have been doing 
some work designed to lay the groundwork for affirmative action 
plans. Where does EEOC stand on this at the moment? 

MR. BOYD. It is important to look closely at the reasons we decided 
to require goals and timetables. As we evaluated the progress that has 
been made in affirmative action programs since 1973, we noted that 
architectural barriers were being removed, medical qualification 
standards were being revised, and preemployment testing methods 
were being changed. But the bottom line remained unsatisfactory. The 
total number of handicapped individuals in the Federal work force was 
steadily decreasing although, in some instances, the numbers did 
increase in certain disability categories. 

We concluded that even though agencies were trying hard to 
smooth the way for handicapped individuals, agencies were not 
making much of an effort to recruit and hire qualified persons with 
disabilities. It was to reverse this trend that we instituted the 
requirement that agencies establish goals and timetables for hiring 
persons with specified severe disabilities. We are reasserting the 
obvious: The purpose of affirmative action for handicapped individu
als is to increase representation of handicapped individuals in the work 
force. If this is not done, affirmative action fails. 

To gauge underrepresentation and set reasonable goals, agencies 
need a statistical reference point. On the basis of data from the 1970 
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census and several other sources, we determined that approximately 
5.95 percent of persons in this country who are work force age and 
able to work have one of the severe disabilities we targeted for special 
emphasis in FY 1980 affirmative action programs. By contrast, as of 
December 31, 1978, persons with these disabilities constituted only 
0.79 percent of the Federal work force. 

We developed the targeted disability concept in order to deal with 
definitional problems that were preventing any kind of quantitative 
approach to affirmative action for handicapped individuals. The 
definition provided by the Rehabilitation Act is all inclusive, which is 
fine for the purpose of protecting people from discrimination. 
However, the legitimacy •Of affirmative action is questionable when the 
beneficiaries include, for example, persons who are believed to be, but 
are not, disabled or persons who once were, but are no longer, 
disabled. Both of these types of individuals are covered by the 
statutory definition. 

To focus affirmative action on persons with severe disabilities and to 
make it possible to hold agencies accountable, we chose nine 
disabilities that traditionally have caused persons to be excluded from 
the work force and that can be identified relatively easily for 
recruitment purposes. Persons with other disabilities still are eligible 
for affirmative action and still are covered by nondiscrimination 
provisions; however, goals and timetables are required only for 
persons with the severe disabilities in the target group. 

By limiting the statistical universe in this way, we were able to come 
up with a defensible statistical reference point. We don't say the figure 
is precise. We do say it is useful Virtually nowhere in the Federal 
work force is the representation of persons with targeted disabilities 
anywhere near 5.95 percent. Yet, beyond reasonable doubt, at least 
5.95 percent of persons able to work and the right age to work have 
these disabilities and, in theory at least, could be hired by Federal 
agencies. 

CHAIRMAN FLEMMING. I noted that you said about a third of the 
agencies responded with affirmative action plans, including goals and 
timetables. To the extent that you have had the opportunity of 
analyzing them and evaluating them, do you have the feeling that 
those that have put their minds to it have done a pretty good job of 
establishing specific goals and timetables? 

MR. BOYD. The goals that have been set are impressive. We need to 
remember what our starting point really is. As of December 31, 1978, 
only 0.79 percent of Federal employees had any of the disabilities we 
are now targeting. Even if you are unwilling to accept the validity of 
the 5.95 percent figure for representation in the civilian labor force, 
representation in the Federal work force is so far below that level that 

154 



agencies have a long way to go before they can even consider arguing 
that they cannot set or meet goals because not enough qualified 
applicants are .available. I am happy, to report that agencies have 
accepted the challenge and are making very aggressive efforts to 
recruit and hire handicapped individuals. 

CHAIRMAN FLEMMING. Well, of course, I react very positively to 
your having looked at the bott_om line, having noted that there wasn't 
much progress, and deciding that the only way to try to-get at that and 
to correct it is through an affirmative action plan. , 

Also, I might say that I appreciate very much your making a part of 
the record of this hearing the comments of Mrs. Norton relative to no 
priorities among protected classes. It seems to me that was a very good 
statement: 

Mr. McNeil, I was very much interested in your analysis of where 
we are on pulling statistics together. I was particularly interested in the 
information that you had on schooling or lack of schooling within the 
handicapped population. It seems to me that that is an area to which 
we should direct a great deal of attention because, obviously, unless 
we get at that, why, we are going to have continuing problems in the 
employment area. It seems to me that was very relevant to the area 
that we are emphasizing here in this consultation, namely, the 
employment area. 

VICE CHAIRMAN HORN. Perhaps this came up while I was out of the 
room, but I am curious if either EEOC or OFCCP filed comments on 
Senator Williams of New Jersey's bill, S. 446, which would broaden 
the categories under Title VII in terms of the handicapped. Are you 
familiar with that? Assistant Attorney General Days mentioned that 
this morning. 

MR. BOYD. EEOC did file comments on S. 446. 
VICE CHAIRMAN HORN. What is the nature of those comments? 
MR. BOYD. EEOC favored strengthening the civil rights of 

handicapped individuals. 
VICE CHAIRMAN HORN. Basically supports the legislation, or do you 

have some reservations? 
MR. BOYD. EEOC expressed no reservations in regard to the civil 

rights of handicapped individuals. However, there was no specific 
endorsement of S. 446 as written. A matter of concern was that the bill 
did not address reasonable accommodation. Daniel Leach, the Vice 
Chairman of EEOC, made a very strong statement in support of civil 
rights legislation that would do a better job of protecting the rights of 
handicapped individuals. 

VICE CHAIRMAN HORN. OFCCP? 
MR. HOGAN. I don't recognize the bill number. Was that a bill that 

would have amended Title VII?. 
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VICE CHAIRMAN HORN. That is correct. 
MR. HOGAN. I know that OFCCP and the Department of Labor 

took a position in support of that. Frankly, I am not familiar in 
sufficient detail with our position to know if there are any reservations. 
I think not. I know that we were generally supportive of that. 

VICE CHAIRMAN HORN. I am just curious generally. Perhaps, Ms. 
Milk, is there a fear in the handicapped community of opening up Title 
VII or a fear on the part of the governmental community of that and 
what that means? We have gone through this with the Commission 
before when we opened up the Civil Rights Act of 1964. 

Ms. MILK. I think there was a fear in Congress among supporters of 
all rights under Title VII that, certainly, unless very clear understand
ings were made before that could be considered by the full Congress, 
that nongermane amendments would be introduced. It may be 
essential that rather than amending Title VII, that we find some other 
legislative vehicle for accomplishing the same aims, because there was 
no clear understanding that nongermane amendments would not be 
raised if in fact Title VII was opened. 

Certainly, it was not my understanding that disabled people wanted 
to infringe upon anybody's rights already established in an effort to 
improve the legislative picture for handicapped people. Our first 
choice was amending Title VII for the fact that this is the Civil Rights 
Act, and that alone has certain symbolic value. But I understand there 
were problems in Congress. There was a feeling that certain Senators 
or Congressmen would just love to get their hands on Title VII. 

VICE CHAIRMAN HORN. So then the question is, and I take it that is 
what we have mostly been exploring, is if you really cannot open up 
Title VII for the fear of all these other amendments that have nothing 
to do with the handicapped being brought in to possibly cripple other 
portions of Title VII, what is it the executive branch can do to assure 
enforcement in this area without having to change the law? Do you 
feel this has been sufficiently explored from your standpoint? 

Ms. MILK. No. I don't think that in terms of cleaning up, if you will, 
certain provisions of the Rehabilitation Act, that we have really 
explored that as a possibility if in fact Title VII cannot be amended. 

Title VII deals with some of the things which would make it easy, 
but the Rehabilitation Act amendments-95-602, for example-grant 
attorneys' fees, but don't clearly say you have a right to hire a lawyer 
and go to court. 

One section, in trying to provide that right to go to court, was tied 
to Title VI and, therefore, we ended up with the Trageser decision 
which, if anything, took away protection for employment rights under 
section 504 where they existed previously. 
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We can cite endlessly a very, very heartening debate between 
Senator Bayh and Senator Cranston in discussing the Rehabilitation 
Act Amendments when they said, "Does this provide the right to go 
to court?" 

"Yes, it does." 
But I think courts are increasingly saying to us, "It doesn't matter 

what they said on the floor; what matters is what they said in the law." 
And until they say it very clearly in the law, we are going to have 
these problems. 

I think it matters less to disabled people, frankly, how we do it than 
the fact that legislatively we clear up some of these problems. 

VICE CHAIRMAN HORN. It is an interesting observation. I suspect it 
depends on what court you are talking about, because some courts also 
say, "It doesn't matter what they didn't say on the floor; we will 
interpret what they might have said if they had thought about it." 

COMMISSIONER SALTZMAN. Mrs. Ruckelshaus. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Did I make this up or 

did you say that 95 percent of the handicapped hired by the 
government didn't need any kind of accommodation made. in their 
work? 

Ms. MILK. That was a study done by the Office of Selective 
Placement. That is true. Again, I think we constantly look at this in 
terms of technology and in terms of what you would need to do the 
job if you were disabled, as opposed to how handicapped people have 
managed to accommodate themselves without needing any kind of 
formal accommodation. 

For myself, I only have limited use of one arm, and as a journalist 
they were afraid to let me graduate because they said, "My God, she'll 
never be able to type." In fact, I type very well in the tradition of all 
journalists. It is not really in journalist tradition to be able to type 
perfectly well with 10 fingers, but I type very well with one hand and 
I do not have what is now available on the market, which is a one
handed typewriter. Perhaps I would have if I were starting out p.ow, 
but I never thought about it and I do perfectly fine without one. 

I think a lot of the time that it is more a question of accommodation 
in the sense of letting somebody do a job the way they want to, the 
way they are capable, even if it isn't the way anybod¥ else has 
previously done it, and even if it makes you personally uncomfortable 
to watch, and that is part of the problem that we end up with. Though 
in some cases accommodation is necessary, in many it has not been , 
required at all. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. You wouldn't have any 
kind of figure like that for the private sector employment. 
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Ms. MILK. I don't think so. For one thing, handicapped people have 
been hesitant to ask for accommodation. Before the 1973 act, and I 
think even after it, the idea is if you have to ask for something, you 
become a less desirable employee. So, therefore, a lot of times there 
are ways to make life easier for handicapped people, but they in fact 
never ask for it. 

So it is difficult to tell. We always hear the stories of the very 
expensive accommodations. Again, we never know who designed 
them. The first story to come out concerning the Rehabilitation Act, 
section 503, was the story of a bank in Chicago which had installed 
what they called a wheelchair door for $35,000. In fact, we discovered 
that it was two bronze doors with electric eyes and several modifica
tions to the lobby of the bank which had a lot more to do with how the 
bank thought a bank ought to look than how you need to get through a 
door for a handicapped person. So I think it is very hard to talk about 
cost without saying, "Who designed it? Who needed it? And did they 
just feel like doing it that way?" 

COMMISSIONER-DESIGNATE RUCKELSHAUS. I think that statistic is 
very interesting and probably a good one to get around a little, because 
it demonstrates exactly what your point was in your testimony, that it 
isn't necessary to make a big deal out of accommodation. It is 
necessary to be flexible and sensitive, but it isn't necessary to have a 
big testing public relations program. 

Ms. MILK. Sensitivity may be the greatest accommodation of all. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Do you have any expe

rience that would indicate that a government agency or a private 
sector corporation that has hired handicapped people continues to hire 
because it is a positive experience for them? 

Ms. MILK. I don't know if it is a positive experience or being a 
Federal contractor is a positive experience; therefore, they continue to 
do it for that reason. 

CoMMISSIONER-DESIGNATE RUCKELSHAUS. Well, because that ini
tial stereotype is defeated, that something unusual is needed to hire 
handicapped. 

Ms. MILK. Those are the kinds of things, frankly, we very rarely 
hear about. We only hear about it when it doesn't work. But I can give 
you one example, and that was of an engine company that, on the 
assembly line, in order ~o do what they call work enhancement, had 
created a program where everybody not only operated one little 
section of a machine, but they operated a whole operation and they 
tested the machine themselves. Therefore, it was decided that since 
you have to test the machine visually, nobody blind could ever do the 
job. Somebody decided to try it and they in fact invented a device so 
that you can test your machine by sound, and now everybody on the 

158 



---------------~-

line uses that device. They found it worked better. Now they can't get 
anybody to test their machine by sight. 

So we occasionally get into circumstances like that. It is unusual to 
hear about those. Those are the kinds of accommodations where 
people say, "But that guy was extraordinary. He was a superstar. That 
isn't true of all those other sick people who we couldn't possibly 
accommodate." -So it is hard to put your finger on what works. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Do you find that the 
category of learning disabled is customarily included in the stereotype 
of handicapped? And are you aware of any examples in which 
se:µsitivity to learning disabled is used in preemployment testing? 

Ms. MILK. I am sorry to say that I don't know about any good cases. 
I do know that advocates for learning disability have had to fight just 
to get included in the definition to make them available for rehabilita
tion. Only a month ago, I attended a meeting with the Commissioner 
of RSA. For the first time they were trying to make clear to those 
people in States who fund rehabilitation that these people are covered 
under the definition. So this makes it very difficult. 

In addition, it is difficult because it is a hidden disability. It is very, 
very misunderstood. Let me give you an example. People who are 
blind can a_lmost routinely use tape recorders. People who have a 
learning disability that makes it difficult for them to write have a much 
harder time getting permission to use tape recorders to transmit 
information for themselves because they say, "You're not blind. You 
can see. We don't understand why you can't do it that way." It is more 
because of _a tremendous lack of understanding. This hasn't even 
g<,>tten through to those people who teach learning-disabled children. 
They still call them the puzzle children. 

So I think for employers this is an incredible problem. We got a call 
on our hotline one day about an employee and they tell me-this is the 
personnel director from the corporate office-about a facility problem. 
"We have a terrible time with this person. He has dyslexia." I say, 
"Yes, what's the problem?" "The person can never catch a plane. It's 
because he has dyslexia." I say, "I understand what dyslexia 'is. I don't 
understand what that has to do with catching planes." 

Well, the person had done enormous research, but opviously still 
believed that dyslexia was such an awe-inspiring disability that if the 
person never caught a plane, refused to wear business suits, and 
preferred a knapsack to a briefcase, none of which we were able to 
assure them had anything to do with dyslexia-but the word alone was 
so difficult to spell, that they were so spellbound over that alone, that 
they never even did normal personnel processing. If a person can't 
carry a briefcase, is that job required? And if it is, then why don't you 
sit down and talk to that person about it? So in the case of learning 
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disability, we are still dealing with incredible myth and misunderstand
ing. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you very much. 
Mr. Hogan, what are the two greatest problems that your contractors 
cite in trying to meet the new affirmative action guidelines for hiring 
handicapped and promoting them? 

MR. HOGAN. Well, one that is frequently heard-and I think Leslie 
Milk has accurately characterized it as something which, if not an 
absolute myth, is very much oversold-is questions of cost of 
accessibility and accommodation. I think it is largely a--

COMMISSIONER-DESIGNATE RUCKELSHAUS. Are these before-the
fact kind of objections? 

MR. HOGAN. So I think cost is one of them. The other perhaps is a 
very firm holding on to concepts of maintaining very high medical 
standards. It is very much similar to requirements that many 
companies held with great pride some years ago that, "We only hire 
high school graduates"; totally nonjob related, came on with some
thing of the flavor of corporate pride often found in sort of family-run 
companies. Here, there is a prejudice against the disabled that I think 
has to be overcome that we encounter quite frequently. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. That second objection 
seems clearly irrational, and the first one sounds as though it might be 
in light of what Ms. Milk-which is that there really doesn't have to be 
a substantive accommodation made most of the time. 

Are those objections made before any kind of accommodation has 
been made or are they after? I wonder if your first objection is really 
demonstrable or whether it is a fear, too? 

MR. HOGAN. It is very largely a myth that is usually encountered 
before the fact rather than being shown by a company that its efforts 
have been very expensive. Quite often, being at the state that we are in 
of companies just coming up to a level of awareness, our reviewers are 
finding companies rather unfamiliar with these requirements. The 
affirmative action program they have may have been rather recently 
pulle4 together and there isn't necessarily the degree of awareness and 
sensitivity that there must be. 

So quite often they are talking about concern about accommoda
tions that they might have to make when they begin more aggressively 
recruiting, when they begin including in their sources of employees 
organizations which could refer to them qualified handicapped 
persons. So some of their hesitation in getting aggressive about 
affirmative action for the handicapped relates to this whole realm of 
myth. So it is anticipated problems rather than experienced problems, 
and that is part of the message that our reviewers are asked to bring to 
companies. As our own reviewers get more experienced, they can 
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begin to provide firsthand experience and anecdotes, as Leslie Milk 
can, on many of these areas, and that is quite persuasive sometimes. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Yes, I expect that is 
going to happen because I am sure you are seeing a lot of programs 
that were hastily pulled together and represent maybe an affirmative 
action program to come rather than in place. 

MR. HOGAN. Yes. I am afraid that is the stage that we are at. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Okay. 
COMMISSIONER SALTZMAN. I am going to ask you to-
COMMISSIONER-DESIGNATE RUCKELSHAUS. Wrap it up. 
COMMISSIONER SALTZMAN. If you can ask quickly another question. 

We are falling way behind again. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. One question to Mr. 

Boyd. Did your questionnaire go to-where?-in the departments and 
agencies? To the EEO office in those departments? 

MR. BOYD. Do you mean EEOC's affirmative action instructions to 
Federal agencies? 

COMMISSIONER-DESIGNATE RUCKELSHAUS. The questionnaire that 
you sent out-didn't you send out a questionnaire? You have gotten a 
response, a one-third response? 

MR. BOYD. It was not a questionnaire. We issued instructions to 
Federal agencies concerning submission of affirmative action program 
plans. 

[See Exhibit No. 6.] 
MR. BOYD. The rate of satisfactory response, as of yesterday, was 

one in three. 
The instructions were sent to the head of each covered Federal 

agency, to the Director of Equal Employment Opportunity at agency 
headquarters, and to the Selective Placement Coordinator at agency 
headquarters. 

[See Exhibit No. 7.] 
MR. BOYD. We did this to be sure the instructions would reach the 

responsible officials, no matter how the agency had structured its 
program or what type of reorganization might be taking place. 

The agencies that have not responded to our instructions are not 
ignoring us. They are working on their plans and attempting to solve 
related problems. We must bear in mind that EEOC is requiring 
Federal agencies to make extensive changes in all of their affirmative 
action programs, not only those for handicapped individuals but also 
those for minorities and women. Federal agencies are responding 
simultaneously to two sets of affirmative action instructions from 
EEOC: one set for handicapped individuals and one set for minorities 
and women. There is a lot of activity in both areas. Many agencies 
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simply do not have the resources to address all of their equal 
employment opportunity mandates at once. 

I want to emphasize that very few agencies have indicated 
unwillingness to cooperate. It is true that only one-third of the covered 
agencies have responded satisfactorily, even though the deadline 
passed 2 months ago; however, the agencies that are not in full 
compliance now are making every effort to comply and will, I believe, 
comply as soon as they can. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Okay. 
COMMISSIONER SALTZMAN. Thank you. Dr. Berry? 
CQMMISSIONER-DESIGNATE BERRY. Yes. I have a number of 

questions and I will ask them as quickly as possible. 
First of all, Ms. Milk, in your paper you say that sometimes people 

say they are protecting the handicapped when they are actually 
prejudiced against them. How do you tell the difference? 

Ms. MILK. I think it is very hard to tell the difference. One way is, 
without even considering it, they assume that somebody, based on his 
or her disability rather than his or her individual condition, could not 
do a job because they would constitute a hazard to themselves. That is 
the first thing. If you are in the interview, without even discussing job
related questions, they say, "We know that you as an epileptic cannot 
do this," that is one way. 

COMMISSIONER-DESIGNATE BERRY. Second, on Title VII and the 
amendment issue. It seems like everytime someone suggests amending 
a civil rights statute to include some other group, there are.objections 
about opening up the statute, whether it is Title IX on athletics or 
whether it is the Voting Rights Act and language-minority groups and 
the like. Instead of dismissing out of hand the notion of amending Title 
VII for fear of opening it up, why not form some kind of coalition with 
the groups that are already in it to try to make sure that they stay in it 
at the same time that the handicapped are included? 

Ms. MILK. That is what we are trying to do. There were several 
meetings last spring with the Leadership Conference on Civil Rights. I 
think the question is whether or not all protected groups are well 
enough represented in Congress right now so that they can be assured 
that the foes don't outnumber the friends of any kind of civil rights 
legislation, and that is something we all have to work on together. 

COMMISSIONER-DESIGNATE BERRY. Third, on private action. Unlike 
other civil rights groups where there has been a lot of private action, 
but groups have complained about having to spend money or the time 
or asked why doesn't the government pay more attention to our issue, 
you, as some other witnesses we have heard, make a strong brief for 
more private action in 503 and the iike. Is it because you expect the 
government to pay the lawyers who will be involved in the suits or 
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because handicapped people have more money than other civil rights 
people? 

Ms. MILK. I think it is because if there are attorneys' fees for 
prevailing parties, we hope the discriminators will have to pay the 
bills. 

COMMISSIONER-DESIGNATE BERRY. Thank you. In your paper you 
make what I think is a complaint about the 1980 census. You say that 
the definitions are both too limited-you know the point that I am 
referring to? 

Ms. MILK. Yes, I do. 
COMMISSIONER-DESIGNATE BERRY. -and too broad to provide 

much usable data. My understanding is that Mr. McNeil had some 
responsibility for these definitions. Was the Census Bureau aware of 
complaints, at least of those who work with disabled-people, about this 
problem? 

Ms. MILK. That is why there is this development for the 1982 
followup questionnaire because it was generally agreed, I think, that in 
the general census there is one question, I believe, or two questions the 
way Mr. McNeil described it, and there is no way we can get useful
enough data to make a case for worker availability numbers based on 
that. I believe Mr. McNeil's office agreed and that is why the 1982 
questionnaire was designed. 

COMMISSIONER-DESIGNATE BERRY. So you agreed, Mr. McNeil, 
that it was unsatisfactory. 

MR. McNEIL. Well, I hate to use the term "unsatisfactory," but the 
proposed survey was in fact a response to a very great demand that we 
felt we couldn't answer through the regular census. 

COMMISSIONER-DESIGNATE BERRY. Mr. Hogan, you described 
some debarment efforts, but you vaguely alluded to them as being in 
the pipeline and that they related to cases involving minorities and 
women, and then you talked about a number of-or at least two cases 
in which there had been payments made for discrimination against 
handicapped. Could you be clearer? Have there been any actual 
debarments or fund cutoffs from contractors instigated and concluded 
by OFCC or not? 

MR. HOGAN. There have been in excess of 20 debarments concluded 
by OFCCP. The point I wanted to make was that these were cases 
arising under the law that protects minorities and women. There have 
not been as yet debarments of contractors either for discrimination 
against the handicapped or for failure to pursue affirmative action. 

However, there are about 20 cases in the administrative hearing 
process, which is the process that arrives at debarment, so there should 
be perhaps before the end of this year a number of final actions, 
hopefully, if the Department of Labor prevails in the hearing, 
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debarments of contractors who refuse to meet their obligations to the 
handicapped. 

COMMISSIONER-DESIGNATE BERRY. We had a witness this morning 
from AT&T who talked about their affirmative action plan and ticked 
off a number of items. I did not notice in the list the evaluation of 
administrators to see to it that they were carrying out plan objectives. 
Does OFCC require that? Would there be an advantage to requiring 
it? I mean for administrators in the company; I don't mean administra
tors at OFCC. 

MR. HOGAN. There is not a specific requirement in our regulations 
presently that supervisors be judged, among other things, for their 
actions or failure to act with regard to the handicapped. That would 
be an optional item that certainly would be well for companies to 
consider, and it may be well for us to consider adding to the 
requirement. 

COMMISSIONER-DESIGNATE BERRY. Do you think it would be a 
good idea? 

MR. HOGAN. I think so. I think it has been somewhat of a help with 
regard to minorities and women. 

COMMISSIONER-DESIGNATE BERRY. Thank you. 
Mr. Boyd, you alluded to some problems with putting the selective 

placement program in EEO offices, if I recall correctly. You said that 
on the one hand-I think you were the one who said that-some 
people thought it was a good idea, some people thought it was a bad 
idea, some people worried about it. Was the worry because there was 
fear that the groups that are already in EEO might ask for some of the 
selective placement slots or-what was the problem, and do you think 
it is a good idea or not? 

MR. BOYD. What is moving to the EEO office is not so much the 
selective placement function as responsibility for monitoring affirma
tive action. Employment of handicapped individuals involves person
nel functions in unique ways. For example, accurate job analysis and 
equitable classification of modified position descriptions are vital parts 
of reasonable accommodation in many instances. Success depends 
upon personnel functions that could not easily be carried out in an 
EEO office. Even if program leadership is transferred to the EEO 
office, it is still necessary for the personnel office to provide extensive 
support services and maintain an effective selective placement pro
gram. 

COMMISSIONER-DESIGNATE BERRY. Oh. 
MR. BOYD. I think it is time that program leadership be transferred 

to EEO offices, just as it is time that handicapped individuals be 
brought into the civil rights movement. 
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COMMISSIONER-DESIGNATE BERRY. And the people who complain 
about it, why are they complaining? 

MR. BOYD. Advocates for handicapped individuals fear that pro
grams for their constituency will get short shrift in EEO offices 
because there is more emphasis on programs for minorities and 
women. What we are finding is not so much conscious intent to slight 
persons with disabilities as force of habit, which leads EEO staffs to 
address the interests of their traditional constituencies first and 
consider the newest protected class only after plans and programs for 
other groups are underway. 

The current freeze on Federal hiring only makes matters worse. It is 
difficult or impossible to increase staff resources, so competition for 
the few slots that are available redoubles. Also, if only a few people 
are to be hired, disagreement about priorities among protected classes 
is intensified. The issue is bogus but recurrent. EEO offices are 
accustomed to advocating employment of minorities and women, but 
sometimes find it difficult to recognize the rights of persons with 
disabilities. 

But, with the freeze on employment in Federal agencies, there is 
only so much hiring that an agency is going to be doing. Now, who do 
they hire? And I think this is one of the issues that has come up and 
there has been concern on the parts of some that, you know, one 
program is going to get short shift by the other program. 

COMMISSIONER-DESIGNATE BERRY. Once the freeze is lifted, as all 
freezes are eventually lifted, what should be done about the problem 
that has been cited by some of the testimony of not having disabled 
individuals in jobs in the Federal Government, especially dealing with 
the problems of the disabled? There was one witness who cited as fact 
that in one of the major departments none of the people who were at 
the top as senior civil service or SES were actually from the disabled 
community and that that seems to be a problem in many agencies. Do 
you have any suggestions as to how that can be dealt with? 

MR. BoYD. Our focus now is on bringing disabled individuals into 
the work force. The focus may change in years to come. 

Dispersion studies show that as a group handicapped individuals 
now in the Federal work force have jobs very comparable to those 
held by" their nondisabled peers. The very highest level jobs are an 
exception, but handicapped individuals as a group have fared very 
well. When you look at specific disability categories, however, the 
similarities begin to disappear. Persons with certain types of disabilities 
tend to be concentrated in low-level positions. 
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As for high-level positions, there are not many handicapped 
individuals in these jobs. EEOC certainly supports affirmative recruit
ment to bring qualified persons with disabilities into the applicant 
pools for senior-level positions and positions in the senior executive 
service. 

Handicapped individuals are not included in the Federal equal 
opportunity recruitment program (FEORP), largely because it is 
presently impossible to develop for handicapped individuals the kinds 
of data that are required. Basic FEORP principles and methods, 
however, can be adapted and applied in programs for handicapped 
individuals. EEOC has instructed Federal agencies to develop special 
recruitment programs that are parallel to FEORP and that will 
increase the number of handicapped individuals in the applicant pools 
from which vacancies at all levels are filled. 

Although we are not emphasizing dispersion at this time, we are 
asking agencies to analyze and report to us the dispersion in the work 
force of persons with specified severe disabilities. In the future we 
expect to pay more attention to such matters as internal promotion of 
handicapped employees and equitable representation of persons with 
disabilities at all levels, in all types ofjobs, and in all organizational and 
geographic components of each agency. 

COMMISSIONER-DESIGNATE BERRY. Thank you. 
COMMISSIONER SALTZMAN. Thank you. I would like to express our 

real appreciation for your contributions and participation this after
noon. Really, I think you added a great deal to our understanding. 
Thank you again. 

I will ask the next panel, the State panel, all to come forward, please. 

State Panel 
COMMISSIONER SALTZMAN. I apologize for keeping time on our 

speakers, but the Commissioners caused us to lose a little more time. I 
apologize for that. I will try and get us back on schedule. 

I will introduce our first representative on the State panel. JoAnn A. 
Lewis serves as clirector of the California Department--

CHAIRMAN FLEMMING. May I ask the consultation to come to 
order, please. Conversations outside. 

COMMISSIONER SALTZMAN. Yes. If there are to be conversations, 
please take care of them outside. 

Ms. Lewis serves as director of the California Department of Fair 
Employment and Housing. That department is the civil rights agency 
responsible for enforcing antidiscrimination laws. The department 
investigates complaints of discrimination in employment, housing, 
public accommodations, or services based on physical and mental 
disabilities. 

Ms. Lewis, I will let you know when you have 5 minutes remaining. 
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STATEMENT OF JOANN A. LEWIS, DIRECTOR, CALIFORNIA. 
DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING, SAN 
FRANCISCO 

Ms. LEWIS. Thank you very much. 
I just want to begin by indicating that in California our department 

covers all employers of five or more. We do not have authority to 
handle physically handicapped in the housing area. Our authority is 
limited to employment. 

[See Exhibit No. 8.] 
Ms. LEWIS. Our agency has been organized since 1959 and 

physically handicapped was added to our laws in 1974. We interpret 
physically handicapped to mean the impairment of sight, hearing, or 
speech, or impairment of physical ability because of amputation or loss 
of functional coordination, or any other health impairment which 
requires special education or related services. We do have some 
exceptions to the physically handicapped, although we construe as 
liberally as possible our interpretation. We do not handle drug and 
alcohol abuse cases, mental disability, or what our commission 
characterizes as voluntary disabilities, such as obesity. We are 
currently reevaluating that because we have had a couple of examples 
where obesity was perceived as a handicap, so we are reevaluating and 
making recommendations to the commission on whether obesity 
should be included. 

In our enforcement of physically handicapped cases, we find an 
interesting profile that is somewhat at variance with our regular 
employment cases. We find that the group who files charges of 
discrimination based on physical handicaps are predominantly male
about 71 percent-they are Caucasian-about 66 percent-and that 
the two major areas of complaint tend to be refusal to hire-about 42 
percent-or for dismissal-an additional 41 percent. 

We find that we are able to resolve physically handicapped cases 
much more satisfactorily than we do our regular employment cases. 
We have a higher satisfactory adjustment rate, some 21 percent as 
opposed to 16 percent for regular employment cases. 

I was interested to determine whether there was any difference in 
the geographic distribution of physically handicapped cases in Califor
nia. It compares favorably with all of our cases, and, that is, most of 
the complaints come from southern California, which is understand
able because that is where most of the population is. But about 65 
percent of all physical handicap cases come from southern California. 

Within California we have roughly 7,600 employment cases that we 
handle each year. Physically handicapped cases are 6 percent of that, 
about 475, and probably will top the 500-plus mark this year. Those 
figures are 1979 figures. That makes them about, as I said, 6 percent of 
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our workload and they are all individual charges. The law in 
California requires that we resolve these complaints within 1 year, and 
what we call our turnaround time currently is between 9 and 11 
months. We are hopeful that by January of 1981 we will have moved 
that to about a 6-month turnaround. In other words, from the time the 
complaint is filed with us to the time we reach an adjustment or 
complete our investigation, it will be roughly 6 months. 

It is interesting because in California there has been a recent change 
in our law and also in the administration of the FEP agency. Since 
then we have been fairly aggressive in enforcing the laws in California 
and the commission has handed down 13 precedent decisions. Of those 
13 decisions, 6 were in the area of physically handicapped. Most of 
them-I guess three out of the six-had to do with back problems. 
There is a general prohibition against employing someone who does 
not have a "normal" back, and our commission has been very clear 
that in physically handicapped cases, individuals must be judged on an 
individual basis and, therefore, three of these decisions have dealt with 
various back problems. 

The other cases-let's see, one had to do with a high blood pressure 
case. Essentially, the employer asserted that a person with high blood 
pressure should not be in a position of stress and the commission 
disagreed and was able to demonstrate that the stress did not affect the 
blood pressure and the person was able to function satisfactorily. 

The other was against a sheriff's department, having to do with a 
hearing loss, and the sheriff's department's assertion that a person with 
a hearing loss· endangered the safety of themselves and others because 
they would be unable to hear a whispered command. The commission 
indicated that persons with normal hearing might also miss a 
whispered command and instructed them to reestablish, reevaluate the 
standard. 

The other was against the city of Modesto, having to do with a 
future risk to the employer because of this person's health problems. 
The individual had diabetes and heart problems and they were very 
concerned that if this man-he was an engineer for the city-if he 
were employed and continued to work, the city might incur a 
considerable liability should his health fail. 

I think that we are beginning to develop some case law on how 
physically handicapped cases, or how individuals who have disabili
ties, must be evaluated as they apply for employment and for 
continued employment. 

We are a little bit, I guess, derelict in that the State of California has 
just issued its first set of employment regulations in March of this year 
which define what physically handicapped is considered to be in 
California and how employers are expected to respond to disabilities. 
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The agency also has responsibility for contract compliance, similar 
to what OFCCP has for the Federal Government. We have not yet 
begun our enforcement efforts in this area, so I have no information or 
any real educated guesses as to what we may run into when we begin 
to evaluate affirmative action plans for the handicapped. 

In California the State employees are covered by the State personnel 
board and they have a special unit for developing affirmative action 
plans within State government. Our agency does not handle the 
discrimination complaints for State employees. We do, as I mentioned 
before, have responsibility for local governments and for private 
employers. About the only exceptions to our law are religious, 
nonprofit employers. 

COMMISSIONER SALTZMAN. Thankyou, Ms. Lewis. 
Thomas J. Peloso, Jr., has been chief deputy director of the 

Michigan Department of Civil Rights since 1976. He has been with the 
department since 1956 and has served in the capacity ofacting director 
of the agency in 1970, 1972, and 1975. 

Mr. Peloso is actively involved with the National Association of 
Human Rights Workers, having served as vice president of the 
midwest region, and is also a life member of the National Association 
for the Advancement of Colored People. 

Thomas J. Peloso, Jr. 

STATEMENT OF THOMAS J. PELOSO, JR., CHIEF DEPUTY 
DIRECTOR, MICHIGAN DEPARTMENT OF CIVIL RIGHTS, 
DETROIT 

MR. PELOSO. Thank you. Commissioners and people attending the 
consultation, we have two laws in Michigan that the department of 
civil rights has the responsibility for enforcing. I guess you could call it 
separate but equal. 

We have the Elliott-Larsen Civil Rights Act and the Michigan 
Handicappers Act. This is the entitlement given the act by the 
Michigan Legislature. 

These acts are administered, however, under the same rules of 
organization, practice, and procedure developed for the commission 
and implemented by the commission. 

These rules provide for court remedy as well as for administrative 
remedy. A person who has been discriminated against, whether it be a 
handicapped person or a person because of race or sex, may avail 
themselves of an appeal to the circuit courts in the State where their 
case would be tried de novo . 

Michigan civil rights enforcement power is derived from the State 
constitution and from Public Acts 453 and 220 of 1976. These were 
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both effective on March 31, 1977, and there are subsequent amend
ments. 

The comprehensive Elliott-Larsen Civil Rights Act broadened 
jurisdiction in the areas of employment, education, housing, public 
accommodations, and public service to include several new protected 
classes. These would be age, sex, marital status, height, weight, and 
arrest record. 

Protection for the handicapped, however, presented some unique 
problems that could be better served by separate legislation, according 
to the beliefs of the legislature. The separate legislation that offered 
protection for the handicapped in parallel areas is Public Act No. 220, 
Michigan Handicappers Civil Rights Act. This act specifically 
prohibits discrimination because of a handicap unrelated to the ability 
to perform a specific job or benefit from a public accommodation or 
place of residence. It prohibits educational institutions from promoting 
or fostering physical or mental stereotypes in curriculum development, 
textbooks, and training or learning materials. It encourages, but does 
not require, affirmative action, permitting adoption with commission 
approval of plans to eliminate present effects of past discriminatory 
practices or to assure equal opportunity to the handicapped. 

The act prohibits eliciting information concerning the handicapped 
unrelated to job performance. The State's attorney general, however, 
has recently negated a departmental policy which made it unlawful to 
inquire about the handicap or the use of an adaptive device or aids. He 
held that such information was necessary for provision of reasonable 
accommodation. 

Public Act 220 incorporates a clause making employers responsible 
for accommodating an employee or applicant unless such accommoda
tion would impose undue hardship. In some cases a simple adaptive 
device or aid may equip the handicapper for job performance. In many 
cases no such aid is even required. There is little case law, however, to 
establish reasonable accommodation and an even skimpier history of 
voluntary accommodation for handicappers by employers. 

Need for new investigative training for staff was inherent with 
enactment of the Handicappers Civil Rights Act. Special investigative 
tools are employed. The claimant must complete an information sheet 
identifying the handicap and the agency or physician certifying the 
handicap-this is provided in the law itself-indicating reasonable 
accommodation the respondent could make to employ the handicap
per and, also, must sign medical release forms for obtaining necessary 
records. 

Investigators who rarely possess medical knowledge or expertise 
must rely on outside experts for judging the severity or the restrictions 
of a physical or mental condition. If respondent's and claimant's 
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physicians disagree on limitations imposed by the handicap, a third 
neutral physician is employed, with the third opinion receiving the 
weight and resolving the complaint. 

Another investigative tool is a job or task analysis. For this, the 
investigator must visit the jobsite, observe and often even perform the 
work, question other workers, and sometimes confer with unions 
having knowledge in the actual job requirements. In addition to this., 
the investigator in many cases must contact handicap organizations to 
get expert advice on the ability of a particular person to do a particular 
job. 

Although Public Act 220 requires handling of complaints on a case
by-case basis, there .are similarities in the cases resolved to date. All 
have involved defensive arguments of respondents who maintain they 
cannot hire handicappers because they could incur future liabilities or 
injuries. Further, they argue, a dramatic increase in liability for 
workers' compensation imposes an undue hardship. The commission 
rejected the possible future injury defense, interpreting the law to 
mean current ability to perform. The workers' compensation liability 
presents an admitted conflict with protection from discrimination for 
the handicapped. The issue was subject for heated debate by the 
legislature during the evolvement of the act. Arguments of the possible 
burden it could place on respondents were overridden by the passage 
of the bill. 

The commission has ruled consistently that handicapped applicants 
protected by the act must be considered for specific jobs. This results 
from an automobile industry practice of placing applicants in broad 
job classifications. Limitations determined following required physical 
examinations then were applied to all jobs within the classification. In 
these cases, the commission has determined that determination of the 
physical requiremep.ts of specific jobs must be meshed with the abilities 
of the claimant and all future applicants. 

Since 1977 the department has received over 1,500 handicapper 
complaints. From our records we know these complaints, physical and 
mental, now rank third in the total number filed. Race and sex lead. 
Between two-thirds and three-quarters of these claimants are white 
males. Approximately 95 percent of all complaints are in the area of 
employment and most involve failure to hire or unfair dismissal. 

A hand-tabulated survey shows the most frequently cited handicap 
is back trouble, followed by complaints of discrimination due to vision, 
epilepsy, and heart problems. Over 1,100 of these cases have been 
closed. About 40 percent of these resulted in beneficial resolutions for 
the handicapped. 

While the Michigan Civil Rights Department is constitutionally 
mandated to enforce civil rights laws of the State, the department 
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cooperates with other agencies to encourage comprehensive protec
tion for handicappers. Among these is Michigan's Bureau of Rehabili
tation. This bureau works with business to achieve voluntary job 
placement of handicappers. The bureau also administers a second 
injury program which encourages the hiring of persons with back, 
heart, diabetic, or epileptic conditions. Incentive to hire is provided 
through limiting liability for an occupational injury or illness to 2 
years. Subsequent benefit payments come from the second injury fund 
to which all employers contribute. The civil rights department 
encourages qualified claimants to use this program to expedite their 
hire by otherwise reluctant employers. Department staff also encour
age respondents to administer physicals prior to hiring in order to use 
the second injury fund more frequently. 

In February, standards of procedures to implement the Governor's 
executive directive, civil rights compliance in State and Federal 
contracts, were amended to include handicappers. Handicap has been 
defined consistent with the State and Federal regulations and specific 
affirmative steps have been outlined to ensure equal employment 
opportunity and equal opportunity in the provision of services, 
activities, and programs. Further, a proposed amendment to Public 
Act 220 would require a nondiscrimination clause in all State contracts 
and requires special efforts by educational institutions to recruit 
handicapped employees and higher education students. 

The significant portion of this bill would broaden the definition of 
mental handicap, now covering only mental retardation, except in 
housing, to cover the full range of mental conditions. The department 
has suggested this expansion be limited to mental retardation and 
mentally restored due to the limited ability of both public and private 
sectors to determine the present ability to perform. Expansion of the 
definition could impair investigation and resolution of complaints, 
although it would benefit persons with a history of mental illness who 
suffer employment discrimination. 

Enactment of the Michigan Handicappers Civil Rights Act was 
slow in coming. Inadequacies and ambiguities continue to surface. This 
is inevitable because this act, more than any other civil rights 
legislation, is designed for the individual. Each case is unique and the 
law undergoes continuing scrutiny and interpretation as each case is 
litigated or resolved. But weaknesses notwithstanding, our experience 
with the act has convinced us that handicap discrimination can be 
dealt with effectively by an established civil rights agency. 

[See Exhibit No. 9 for additional statement by Thomas Peloso, 
including text of the Michigan statute on handicapped persons.] 

COMMISSIONER SALTZMAN. Thank you, Mr. Peloso. 
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Our next panelist is Commissioner Marilyn E. McClure. She has had 
extensive professional experience in social work, primarily in Chicago 
and Minneapolis. 

Commissioner McClure holds degrees in sociology from McAlister 
College and the School of Social Services Administration at the 
University of Chicago. ~he is a commissioner of the Minnesota 
Department of Human Rights. 

Commissioner McClure is active in community and professional 
organizations. She has chaired the Minnesota Chicano Federation and 
has served on the board of directors of the St. Paul Urban Coalition. 
She is first vice chair of the Spanish-Speaking Affairs Council in 
Minnesota. 

Commissioner McClure. 

STATEMENT OF MARILYN E. McCLURE, COMMISSIONER, 
MINNESOTA DEPARTMENT OF HUMAN RIGHTS, ST. PAUL 
Ms. McCLURE. Thank you very much. I am honored to be with you 

here today to share some of the enforcement experiences that we have 
had in Minnesota relating to employment discrimination of disabled 
persons. 

Since early 1973 and prior to enactment of the Federal Rehabilita
tion Act, the Minnesota Human Rights Act has included prohibitions 
against discrimination on the basis of disability in employment, 
housing, education, public accommodations, and public services. The 
law applies to public and private employers who employ at least one 
person. 

In the first year that law was effective, the department received 12 
charges of disability discrimination in employment. This represented 3 
percent of the total employment charges received in 1973. By the end 
of 1975, 17 percent of the employment charges filed were allegations 
involving disability. In recent years allegations of disability discrimina
tion have constituted 19 percent of employment charges received by 
the department. An allegation of discrimination because of disability 
has become the third most frequent type of employment charge filed 
with the department. 

Discrimination cases in Minnesota for the most part have dealt with 
individuals who do not claim to be handicapped, but whose medical 
history is used by prospective employers to disqualify them from 
employment. 

Ms. Leslie Milk of Mainstream, in her testimony earlier today, 
observed that until the passage of the Federal Rehabilitation Act of 
1973 handicapped meant visibly handicapped. That was and in some 
instances still is the popular conception. However, the Minnesota 
Legislature did not choose to support this conception in 1973 when it 
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amended the Human Rights Act to prohibit discr..mination on the basis 
ofdisability. 

Illnesses commonly perceived to be disabling were also discussed 
during legislative debate. It is clear that legislative intent in Minnesota 
was to include a variety of handicapping and disabling conditions 
within the protection of the law. For this reason, the term "disability" 
is broadly defined. 

Disability is defined in the Minnesota Human Rights Act as a mental 
or physical condition which constitutes a handicap. Handicap is not 
defined, and according to Minnesota law undefined words should be 
construed according to their common and approved usage. A 
dictionary definition of handicap is "something that hampers a person, 
a disadvantage, a hindrance." 

In addition, the Human Rights Act contains a section which 
prescribes that the act should be construed liberally to accomplish its 
broad purposes. One purpose of the act is to secure freedom from 
employment discrimination against any qualified person. Therefore, 
the department has argued that the term "physical handicap" should 
be broadly construed to include all physical conditions which 
constitute a disadvantage or hindrance in employment. 

Minnesota courts have not yet had the opportunity to consider this 
definition of handicap. There are two exceptions in Minnesota law to 
the broad prohibition against discrimination because of disability. The 
Human Rights Act provides that it is a defense to a complaint brought 
under the Human Rights Act that the person bringing the complaint or 
action suffers from a disability which poses a serious threat to the 
health or safety of a disabled person or others. The burden of proving 
this defense rests with an employer. 

The department has argued successfully that for an employer to 
establish this defense the employer must show that the danger is 
present at the time of employment and likely to occur. It is insufficient 
for an employer to prove that problems may occur at some time in the 
future. 

The second exception under the act allows an employer to refuse to 
employ an individual because of the person's disability if the absence of 
the disability is a bona fide occupational qualification for the job. The 
department has maintained that in order to establish this defense an 
employer must prove that only applicants without a particular 
disability or disabling condition can satisfactorily perform the job. 

The department has established policies and positions with respect 
to disability discrimination. These positions for the most part remain 
untested. Substantive rules and regulations in employment discrimina
tion have not been promulgated by the department. There is a dearth 
of discrimination case law under the Human Rights Act in the area of 

174 



disability, but I would like to share with you the particulars of some of 
the cases that have been considered by Minnesota courts. 

Two district court decisions affirmed the department's position that 
certain medical standards imposed by the city of Minneapolis as part of 
its employment screening process excluded applicants on the basis of 
disability in violation of the Minnesota Human Rights Act. 

One case involved the disability of pulmonary tuberculosis and two 
individuals, one employee and one applicant of the city of Minneapo
lis. In the first instance, the applicant began employment with the city 
as a clerk-typist. On physical examination, the city's physician 
concluded that she had a lung cavity which might have been caused 
by tuberculosis. The city's medical standards precluded employment 
of any person who had had pulmonary tuberculosis, active or 
quiescent. The employee was terminated. 

In the second instance, an applicant was denied employment as a 
clerk because the city's physician found tubercular cavities in his 
lungs. The applicant had received chemotherapy, and medical test 
results indicated that the applicant was noncontagious and safe for 
employment. The city argued that the applicant's tubercular history 
constituted a serious threat to his health and safety and that of others. 
The medical test results refuted the city's argument. 

The city also asserted that its lung and chest medical standards 
constituted a bona fide occupational qualification, but this argument 
was rejected on two grounds. First, the city failed to show any factual 
basis for believing that all or substantially all persons who have lung 
cavities indicating that they might have had tuberculosis would be 
unable to perform the jobs of clerk and clerk-typist efficiently and 
without threat to themselves or others. The record indicates that 
persons with such lung cavities may be employed safely following 
chemotherapy treatment and test results demonstrating the effective
ness of that treatment. 

The city also did not show a factual basis to believe that it is 
impractical or impossible to ascertain which individuals with a lung 
disability can be safely employed. The department argued that 
individual determinations about employability must be made. 

It was demonstrated that such a determination can be made by a 
doctor knowledgeable about tuberculosis on the basis of laboratory 
tests and length of chemotherapy treatment. A hearing examiner ruled 
against the city of Minneapolis. 

On appeal to district court, the city argued several points. First, the 
city sought a bona fide occupational qualification test that would be 
limited regarding disability because the range of activities limited by 
physical conditions constituting handicaps is much greater than in sex 
discrimination cases. But the department argued that the focus of the 

l_ 
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bona fide occupational qualification exception is not on the range of 
activities to be limited. It is, rather, on the negative effects of 
stereotyping individuals on the basis of physical characteristics 
unrelated to ability to perform. 

Second, the city argued that a business necessity existed not to hire 
unreasonably high-risk employees. However, the city failed to show 
that persons with a tubercular history are an unreasonably high risk, 
that they have a higher turnover rate because of their lung conditions. 
Also, the city did not show an absence of an acceptable alternative 
practice other than barring employment of persons with lung condi
tions. 

The medical evidence demonstrated that the city could adopt a less 
discriminatory medical standard requiring less chemotherapy treat
ment. Thus, the city failed to meet the three-pronged business 
necessity test which provides that, one, there must be sufficiently 
compelling purpose for the policy; two, the policy must effectively 
carry out that purpose; three, there must be available no acceptable 
alternative practices which would better accomplish the business 
purpose advanced. 

Third, the city raised the issue of possible tubercular problems 
versus present condition. Both the former employee and the applicant 
had conditions which had been treated and controlled, thus causing no 
concern for the future. 

Fourth, the city urged that where there is a difference in medical 
opinions, the bona fide occupational qualification standards should be 
more flexible than in other areas of discrimination. However, the 
record demonstrates that there was no disagreement among medical 
experts concerning the pertinent issues in the case. The physician who 
testified agreed that the former employee and applicant could both 
perform safely on the job, that laboratory test results, not the presence 
of lung cavities, were significant in establishing contagiousness, and 
that the city's standard requiring a year of chemotherapy was not 
necessary. The district court affirmed the decision of the hearing 
examiner. 

In the other district court decision involving exclusionary medical 
standards, the city of Minneapolis denied employment to an individual 
because he had a history of a heart attack. The applicant was hired on 
a temporary basis pending the outcome of the physical examination 
required of all new employees. The city's physician testified before a 
hearing examiner that the reason the applicant was rejected was that 
the city's medical standards classified anyone who had a history of 
myocardial infarction as not acceptable. 

The applicant's personal physician testified that he would have no 
limitations in performing a sedentary job, but that there was an 
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increased risk of another coronary event. The city's physician stated 
that there was a good probability of another coronary. An expert on 
cardiovascular disease testified that medical conditions should be 
evaluated in conjunction with specific jobs. 

The hearing examiner concluded that the city had failed to establish 
a BFOQ and ruled that the increased risk of another coronary event is 
of no consequence, since the applicant's ability to perform the job at 
the time of employment is the proper consideration. The hearing 
examiner applied the Weeks test for BFOQ in determining that the city 
had not established a BFOQ. The Weeks test comes from the case 
Weeks v. Southern Bell Telephone Company. 

The city appealed to the district court, raising the question of 
whether the hearing examiner had appropriately adopted the Weeks 
test. The city argued that since disabilities are very often not stable 
conditions, they are different from other protected classes; therefore, 
the test for a BFOQ should not just consider present ability to perform 
the job, as required under Weeks, but should also allow for consider
ation of risks of future incapacities. Such a test would allow an 
employer to select an applicant showing indication of being able to 
provide employment ofa reasonable duration. 

The Weeks formula requires the employer to show on a factual basis 
that: (1) all, or substantially all, the members of the protected class are 
incapable of performing the work; or (2) it is impractical or impossible~ 
to determine, on an individual basis, which persons can and which 
cannot perform thejob. 

The district court upheld the hearing examiner's use of the Weeks 
formula. 

COMMISSIONER SALTZMAN. Commissioner McClure, is the rest of 
your testimony all in written form? 

Ms. McCLURE. No. 
COMMISSIONER SALTZMAN. No? Could you get to that which isn't, 

and submit that which is typed for the record? It will all be put into the 
record. If you ·would, conclude with the remarks that are not typed 
and cannot be submitted, but which you would like to give orally. 
Okay? 

Ms. McCLURE. Okay. 
There is another problem that is peculiar in Minnesota having to do 

with back abnormalities. That has to do with our Finnish population in 
the northern part of the State. Finns make up 21.9 percent of that 
population and that is a higher percentage than all other ethnic groups. 
They seem to have a greater likelihood of lower back abnormalities 
and, at the same time, the taconite and mining industries use an 
employment standard that excludes people with back abnormalities on 
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the basis of simply an X-ray. That is the cause of much ·activity with 
our department, both with United States Steel and Boise Cascade. 

To conclude my remarks today, I cannot emphasize [too much] the 
importance of including disabled persons as a protected class under 
Title VII of the 1964 Civil Rights Act. A lesser standard for the 
disabled than for other protected classes under Federal law is 
unacceptable. 

The Minnesota Legislature adopted this position in 1973. Surely 
Congress can place disability discrimination on equal footing with race 
and sex discrimination. I urge you to use your influence as the 
Commission on Civil Rights and as individual leaders to press 
Congress to accomplish this task. The efforts to ensure that disabled 
people have the opportunity to participate fully in the work force have 
only just begun. There are many barriers that have yet to be removed. 
Thank you. 

[See Exhibit No. 10 for supplemental statement by Marilyn 
McClure, including text of Minnesota statute -on the handicapped.] 

COMMISSIONER SALTZMAN. Thank you. You will leave your entire 
statement with the staff! 

Ms. McCLURE. Yes. 
COMMISSIONER SALTZMAN. Thank you very much. 
Ann Thacher Anderson is general counsel of the New York State 

Division of Human Rights and is responsible for all aspects of the 
division's legal work, including public hearings, litigations, and the 
drafting of opinions ·and correspondence. She had 6 years of private 
practice in major law firms in Washington and New York City before 
assuming her present position. 

Ann Thacher Anderson. 

STATEMENT OF ANN THACHER ANDERSON, GENERAL 
COUNSEL, NEW YORK STATE DIVISION OF HUMAN 

RIGHTS, NEW YORK, N.Y. 
Ms. ANDERSON. Thank you. It is a great pleasure ~o be here with 

you. I am going to cut my remarks as short as I can. I am not going to 
give you any statistical detail because i believe we submitted statistics 
to you in writing earlier this year or last and I don't think so much has 
happened that they are out of date. 

I will tell you that we have had jurisdiction, since 1974, over 
discrimination because of disability, a term defined in the statute and 
whose definition has been the subject of litigation and legislation 
amendment, as I will enlarge upon presently. We have it in employ
ment, we have it in places of public accommodation, we have it in 
places of education which are tax exempt and nonsectarian, and we 
have it in housing. • 
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[See Exhibit No. 11 for the New York statute on the handicapped.] 
Ms. ANDERSON. I am not aware ofany major coverage of the statute 

which does not cover disability. If you have a particular detail in a 
question, I can refer to the law later. 

Right after the Human Rights Law was amended to entrust this 
substantial area of jurisdiction to the division, the division set about 
preparing guidelines that would serve as tools in the interpretation of 
the new statute. I can only say that those guidelines are in an almost 
constant state of revision as we ourselves learn more about this field 
and realize tha.t assumptions made in 1974 are no longer valid after the 
5 or 6 years we have had studying actual cases. 

For example, originally it was determined that we should not 
consider ourselves as having jurisdiction over any aspect of alcohol
ism,, over any aspect 0£.drug addiction, or over any aspect of obesity. 
All these three positions have now been substantially modified. We are 
asserting our jurisdiction over a category that we refer to as 
recovering alcoholics; namely, those persons whose drinking problems 
do not prevent their performance in a reasonable manner of the 
activities involved in their jobs or occupations. To the same extent, 
those workers with a history of drug addiction who are undergoing 
treatment and whose addiction is no longer active are regarded by the 
division as within its jurisdiction. Obesity is now seen to be a disability. 

I want to focus now on our definition of the term "disability." It 
resembles one spoken ofby my confrere from Michigan. We had in the 
original statute this awkward language. First of al~, I should say that 
the definition covered any physical, mental, or medical impairment 
resulting from anatomical, physiological, or neurological conditions 
which prevents the exercise of a normal bodily function or is 
demonstrable by medically accepted clinical or laboratory diagnostic 
techniques. 

Now, let's focus on the hard part. There was a proviso and it read as 
follows: "Provided, however, that in all provisions of this article 
dealing with employment, the term shall be limited to physical, mental, 
or medical conditions which are unrelated to the ability to engage in 
the activities involved in the job." Right there you have a problem, 
because you have a phrase, a set of words, which the courts of New 
York, anyway, have had great difficulty in construing with reference 
to specific jobs and specific people. 

Let me give you my exhibit A. There was a school bus driver named 
Leo Vissa. Leo Vissa had driven the school bus without accident, 
without any unfavorable comment related to his job performance, for 
some 5 to 10 years. In 1976, I think it was, he was told he must submit 
to a t,est. His hearing was tested and it was found that, although his 
hearing tested out quite appropriately and normally up to the pitch 
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level of 4,000 CPS [cycles per second]-I'll come back to that in a 
minute-above 4,000 CPS his hearing acuity fell off. 

The school nurse who took this test averaged out his scores at all 
levels of pitch and gave him a flunking grade. I should tell you that 
4,000 CPS is that high note on the piano where the piano keyboard 
leaves off. 

What we had here was an extremely high frequency level ofhearing 
impairment, but below 4,000 no detectable impairment. Nevertheless, 
Mr. Vissa was discharged from his school bus driving job and came to 
us and filed a complaint. 

I won't burden you with the problems we had with medical 
witnesses, expert witnesses. It was virtually our first trial of a disability 
complaint and involved us in forensics which, at that point, we were 
quite unaccustomed to, but we did succeed in obtaining a finding of 
discrimination and a cease and desist order, including a directive that 
Mr. Vissa should be rehired, and this was sustained on appeal by the 
State human rights appeal board. (Our first level of appeal is an 
administrative appeal board.) 

Then the school district took it into court and the appellate division, 
third department, unanimously threw it out, telling us that we should 
never have taken jurisdiction over the complaint in the first place. 
They then seized upon this definition and its somewhat theoretical 
language concerning "unrelated to the ability to, etc., etc.," and they 
said that any hearing impairment is obviously-they kept referring to 
things like "common sense"-is obviously related to the ability to 
drive a bus. 

Then they reached around for what would be a disability that 
wouldn't be related to the ability to drive a school bus, and they said, 
"Well, maybe an impairment of the hand or an impairment of the sense 
ofsmell." They then threw it out on that basis. 

Because of the safety issues very clearly present in a question of 
employment of a school bus driver, there was a lot of "scaredy-cat" 
among my staff as to whether we should appeal. But the commissioner 
wanted to appeal and I wanted to appeal, and I decided I would take 
the thing myself to the court of appeals and just see if we could get it 
turned around. 

We went into it in great detail. We argued that it was ridiculous to 
apply a purely theoretical test because that became like a conclusive 
presumption against the complainant's ability to perform. We argued 
504 regulations. We argued every trick in the book I could think of. 
Nevertheless, the thing was affirmed and we were judged by the 
highest court of the State to be without jurisdiction over substantial 
categories ofdisability cases. 
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We went to the leigslature, confronted them with these decisions 
and said, "Let's revise the statute." Twenty-four hours of talking with 
various legislators worked a very nice change. We now have a 
definition of disability with a proviso which is worded specifically in 
terms of the complainant and in terms of the job or occupation sought. 

What has- happened since then, however, is that the courts in 
subsequent cases have inserted dicta to the effect that this new 
definition should not be applied to cases still pending in the division. 
However, 'the sponsors of the original legislation have now put 
forward a bill, which we hope will be enacted this session, which 
would specifically make the new definition applicable to cases in house 
as ofApril 1, 1980. This should save most of our caseload. 

Meanwhile, I just have to tell you one more thing before I conclude 
my remarks. Quite out of sight of the employment field, the education 
jurisdiction provided us with a very interesting case. I won't give you 
the names of the parties because there is a problem of privacy and a 
relationship that is to continue, but a brilliant psychiatrist, psycholo
gist-clinical psychologist, I think is really the term-applied to a 
psychoanalytic institution in the city of New York trying to become a 
member of their research training program which offers extensive 
work in psychoanalysis. She had a history of Parkinson's disease, but 
her physician said that she has been in complete remission since 1974. 
Nevertheless, she was turned down. 

She filed a complaint. Much complicated shenanigans in litigation. 
But the complaint culminated in a finding of discrimination and a 
direction that she be ordered admitted to this institution forthwith. 
Then there was litigation in the appeal board and in the appellate 
division. The appellate division, in a long opinion, conclusively 
sustained us '\vith a great deal of very helpful discussion. 

The complainant has now been admitted and is, I hope, in the 
preliminary steps of developing a training analysis relationship with an 
analyst at the institution. We continue to keep a rather anxious eye on 
the situation in the hope that a really viable relationship can develop 
between the complainant and the respondent. 

This concludes my remarks. 
COMMISSIONER SALTZMAN. Thank you, Ms. Anderson. 
I would like to express the appreciation of the Commission to each 

of you for participating, for taking time out from your busy schedules 
to provide us with this important information. Thank you very much. 
Dr. Berry. 

COMMISSIONER-DESIGNATE BERRY. I just have one question, I 
think, for everyone who is here. Since you described some quite 
remarkable legislation in your own States, which seems, on the face of 
it at least, sufficient to deal with the employment problem, and since 
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also, unlike the situation with discrimination on the basis of race, for 
example, where before there was Federal law on the books, many of 
the States didn't have much in the way of legislation-I think you 
would agree with that-do you think--

Ms. ANDERSON. No, no. Wait a minute. 
COMMISSIONER-DESIGNATE BERRY. I don't mean your States, but I 

am saying States in general. 
Ms. ANDERSON. Okay. 
COMMISSIONER-DESIGNATE BERRY. In the areas where you had 

racial segregation, for example, there were not laws saying that racial 
segregation should be ended, and so Federal law was in part initiated 
to try to get some movement in that part of the country. I think you 
would agree with that. 

Ms. ANDERSON. Right. 
COMMISSIONER-DESIGNATE BERRY. If that is the case and if you 

have these remarkable pieces of legislation in your four States already, 
what do we need to do in the Federal Government beyond applaud 
you and say, "Pursue the legislation you have there and continue to 
enforce it"? Is there some need for some Federal enforcement or 
legislation and why, given what you already have on the books and 
what you have described? 

Ms. Lewis, would you-I would like each of you to comment 
briefly on that. 

Ms. LEWIS. Well, I would certainly say there is need for Federal 
legislation and, as was mentioned earlier this morning, there is a bill 
that is going through that our State has supported, certainly the 
concept, and in fact that piece of legislation. I think that without 
Federal legislation there are many employers who would not be 
touched by the State legislation and, therefore, it is very important that 
all employees have the protection of these laws. 

COMMISSIONER-DESIGNATE BERRY. So yours is not broad enough. 
Ms. LEWIS. No. We have no coverage, for instance, over Federal 

employees in our State. 
COMMISSIONER-DESIGNATE BERRY. Go ahead. 
MR. PELOSO. I am in agreement that there should be Federal 

legislation. I think that Title VII should be amended to include 
protection for the handicapped. I think that the fact that many States 
still do not have protective laws is evidence enough that there should 
be legislation on the national level to cover this important area. 

COMMISSIONER-DESIGNATE BERRY. So you think it is needed for 
other States, not for your State. 

MR. PELOSO. Well, one of the problems that every State has and 
every jurisdiction has is the lack of resources. If you add them all 
together, they don't amount to enough to cover the problem, and I 
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don't look upon additional legislation that would grant additional 
authority and resources to the Federal agency to conduct protections 
for the handicapped as being unreasonable. I think, if anything, it is 
needed to supplement whatever has been done locally, at the State and 
local level. 

COMMISSIONER-DESIGNATE BERRY. Just to sharpen the point before 
you respond, because I am very much interested in this issue, do you 
think that in your States, at least, Federal law and more Federal 
enforcement is required because you don't have the available resources 
and the Federal Government will have the resources to implement it? 
Is that the issue, or is it just a matter of coverage, as Ms. Lewis said, or 
is it mixed, or what is the argument for more Federal enforcement? 

Ms. McCLURE. I would like to say that if I file a charge in my 
department on the basis of my national origin or my sex, .I could file a 
charge alleging discrimination under the State law and I can also file 
one with EEOC alleging discrimination under the Federal law. It 
.seems to me that not to include the disabled treats th,em as a second
class protected class. 

COMMISSIONER-DESIGNATE BERRY. Ms. Anderson? 
Ms. ANDERSON. Also, let's face it, there is a mind set clear across the 

country that until the Feds get involved, it is ,not for real-most 
unfortunately, because I think that disserves our Federal system, 
where the local government and the State government really ought to 
be seen as having broad areas of concurrent jurisdiction with the 
Federal Government. Nevertheless, until you get that presence, that 
Federal presence, in any area, it is not so visible. People don't think 
you are for real. 

COMMISSIONER-DESIGNATE BERRY. I understand. 
COMMISSIONER SALTZMAN. Commissioner Ruiz? 
COMMISSIONER Rmz. I have no questions. 
COMMISSIONER SALTZMAN. Dr. Hom. 
VICE CHAIRMAN HORN. I take it that in each of your State laws, 

governmental institutions are included the same as private sector 
institutions. Am I correct in that assumption? 

Ms. LEWIS. Yes. 
VICE CHAIRMAN HORN. No differentiation? 
Ms. ANDERSON. I have to make one slight modification to that. Yes, 

with respect to employment and housing and places of public 
accommodation; but with respect to our education statute, the courts 
ruled somehow that public schools don't come under it with respect to 
admission to education programs. 

VICE CHAIRMAN HORN. This is K through 12, or higher education, 
also? 
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Ms. ANDERSON. It is any public-they ruled with respect to public 
education generally. Our statute speaks in terms of tax exempt and 
nonsectarian, and the courts figured, well, if it is tax exempt and 
nonsectarian-they saw the public school as so obviously not tax 
exempt and nonsectarian that they saw it completely excluded from 
the definition. 

VICE CHAIRMAN HORN. In other words, in New York tax-exempt, 
nonsectarian institutions are excluded. 

Ms. ANDERSON. Are excluded. 
VICE CHAIRMAN HORN. But you have a unique situation, as I recall, 

where the University of the State of New York, which has existed 
from Revolutionary times, encompasses both private and public school 
accreditation, etc. Is that the reason for the decision? 

Ms. ANDERSON. You know what I really think it is, is the way the 
law came in a sort of back-door fashion and has never been really 
looked at and polished up. 

Anyway, the courts came to what I think is a somewhat extraordi
nary interpretation and everybody is living with it. But I had to tell 
you; that is the difference. 

VICE CHAIRMAN HORN. Let me ask you, Ms. Anderson-I am 
intrigued by the obesity definition and the changes being made in that. 
As you know, police departments have standards of performance
where officers get beyond a certain weight, they are relieved of their 
duties and they have to pass certain tests, etc., etc. Have you had any 
cases such as police cases arise where it gets down to can you perform 
the job or can't you, regardless of weight? 

Ms. ANDERSON. I don't know of any specific case. Probably I will 
think of one 3 minutes after I leave the room, but at the moment I am 
going to speak theoretically only. I don't know of a case, but I imagine 
our approach would simply be, can the person who technically does 
not meet the wdght maximum or whatever, can they do the running 
and jumping and saving people from burning buildings, or whatever 
the job involves? Can it be done? It seems to me that necessarily is the 
test. It is an individual one related to the specific job and to the specific 
complainants. 

VICE CHAIRMAN HORN. I take it, of the four States represented 
here, New York is the only one that is experimenting in the definition 
of alcoholism, drugs, and obesity. Am I wrong on that? 

Ms. McCLURE. Minnesota has a decision on the hearing examiner 
level that, in fact, says alcoholism can be likened to diseases like 
diabetes and heart conditions, and it is a disability within the meaning 
of the Minnesota hearing examiner. 

VICE CHAIRMAN HORN. A lot of people are arguing alcoholism is a 
disease. As I understand the New York definition, though, it is a 
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restricted definition of alcoholism, and I take it you are implying that 
the Minnesota definition is a broader definition. 

If States are to be social laboratories, as Justice Brandeis once said, 
and New York, California, Minnesota, and Michigan really are among 
the more progressive States in America for a century, I just wonder 
where we are heading because the Federal Government might catch 
up with you some day and that is what I want to get on the record. 

[Laughter.] 
Ms. ANDERSON. The Federal Government did catch up with us. In 

fact, they pushed us into this because the Attorney General of the 
United States wrote an opinion defining disability or handicapped-I 
forget the precise term-as including alcoholism. 

VICE CHAIRMAN HoRN. Well, I would like to get a dialogue here on 
Minnesota and New York as to the degree-how do we define this? 
We agree this is an immensely difficult area. I would like to first hear 
over here as to how you feel you can reconcile the New York 
approach, the more restricted Minnesota approach, in terms of public 
policy, say, if you got to a Federal policy in this area. 

Ms. ANDERSON. As best I can, the restriction on the definition, it 
really isn't a restriction on the definition except in the employment 
context where you have that proviso, the proviso that the term shall be 
limited to disabilities which do not prevent the complainant from 
performing in a reasonable manner the activities involved in the job or 
occupation. That is where your restriction comes in with respect to 
alcohol. 

I am happy to report that we have had very few complaints 
involving alcohol. They have been primarily in the employment area 
and it has involved that restriction. As to the actively drinking 
alcoholic who wants equal access to a restaurant, that case has not yet 
come to us, and I can see that it would have borne a certain amount of 
embarrassment, but we would have to take the complaint and 
investigate whether the complainant was in fact admissible to the 
restaurant. There is always, I think, in any effort in these matters a rule 
of reason. 

VICE CHAIRMAN HORN. Yes, Mr. Peloso, did you have a comment 
on this alcoholism definition? 

MR. PELOSO. Well, the definition of physical handicap in Michigan 
covers anything. There is nothing that is excluded in Michigan law. 
And we have had--

VICE CHAIRMAN HORN. Have you had cases in this area? 
MR. PELOSO. Yes, we have had cases of people who are alcoholics 

or had been alcoholics being rejected from jobs. 
VICE CHAIRMAN HORN. And I take it the end result was as long as 

he could perform the job, regardless of the alcoholism, then he should 
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not be excluded or that is a discriminatory act. Was that your end 
result? 

MR. PELOSO. That is correct. That is the attitude that the 
commission has taken in Michigan, the person's ability to do the job. If 
he is impaired from doing the job because of the alcoholism and he 
can't do the job, then he wouldn't be protected. 

Ms. McCLURE. Excuse me. I have a quote here from the hearing 
examiner on that case you might be interested in. He said, "Alcoholism 
can be compared to epilepsy and diabetes which, when treated, do 
constitute a disability, but are not disabling." 

COMMISSIONER SALTZMAN. Dr. Flemming? 
CHAIRMAN FLEMMING. This is really a followup on Dr. Berry's 

question. Most of you were probably here when we took testimony 
earlier today about 504, and there has been some referen~e to 504 in 
your testimony and the regulations issued under 504. Admittedly, very 
little has been done. Out of 29 agencies that should have issued 
regulations under 504, 5 have done so. 

But I would like just a brief comment from each one of you as to 
what your reaction is to the regulations that have been issued up to the 
present time under 504 and whether you feel they are going to be 
helpful to you in the carrying forward of your program or whether 
they are going to work the other way. 

Ms. Lewis? 
Ms. LEWIS. Yes. I would like to say that the regulations under 504 

have been very helpful to us in California and, in fact, as we developed 
our own employment regulations and just issued them in March, the 
commission used a lot of the information in the 504 regulations to 
make them compatible. So, yes, they have been very helpful to us. In 
fact, they were the only guidelines we had for a long time. 

MR. PELOSO. We are not totally self-sufficient and we do read with 
regularity the Federal Register. When agencies publish guidelines, we 
pay very particular attention to those guidelines. If we can use them in 
our own jurisdiction profitably, we don't hesitate to adopt all or part 
ofthem. 

CHAIRMAN FLEMMING. Ms. McClure? 
Ms. McCLURE. That is the case in Minnesota. We have used them as 

guidelines to guide our own practice as we investigate cases and also 
draw on them for our arguments in litigation. 

CHAIRMAN FLEMMING. Might I say that as a former president of 
Macalester College and a former member of the St. Paul Urban 
Coalition, I am delighted to welcome Ms. McClure as a witness here 
today. 

Yes. 
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Ms. ANDERSON. I would say personally that I have found the 504 
regulations extremely helpful. I don't believe, however, that our courts 
are yet sufficiently comfortable with the concept of our jurisdiction 
over discrimination based on disability that these guidelines have 
emerged into their consciousness. What will really do it, however, is if 
legislation is enacted which expands Title VII, the Title VII as we 
know it, to cover this sort of discrimination because then what 
happens is that the Federal interpretation becomes the minimum 
standard, and that is how we really give it to the courts. 

CHAIRMAN FLEMMING. I gather that all of you would favor that 
particular action on the part of the Congress, that is, the amendment of 
the Civil Rights Act of 1964 to definitely include handicapped. 

COMMISSIONER SALTZMAN. Dr. Ramirez? 
COMMISSIONER-DESIGNATE RAMIREZ. I don't have any questions. 
COMMISSIONER SALTZMAN. Then I can just simply repeat my thanks 

to all. 

Constituency and Advocacy 

CHAIRMAN FLEMMING. May I ask the members of the next panel to 
take their places, please. 

It is my pleasure to present first Marcia P. Burgdorf, who is 
codirector of the Developmental Disabilities Law Project at the 
University of Maryland in Baltimore. Ms. Burgdorf codirects with her 
husband this Developmental Disabilities Law Project. In addition, she 
also directs the Legal Advocacy Program of the John F. Kennedy 
Institute, Johns Hopkins University, Baltimore. Her work involves 
developing projects of national significance that provide training and 
technical assistance to lawyers and other advocates concerning the 
rights of handicapped persons. We are delighted to have you with us. 

STATEMENT OF MARCIA P. BURGDORF, CODIRECTOR, 
DEVELOPMENTAL DISABILITIES LAW PROJECT, UNIVERSITY 
OF MARYLAND AT BALTIMORE 

Ms. BURGDORF. Thank you very much. 
I am really delighted to be here today to talk with you on what is 

one of my favorite subjects, and that is the civil rights movement for 
handicapped people. I think it is fair to say that the civil rights 
movement for disabled or handicapped individuals, which started in 
the early seventies, has made a tremendous amount of progress. 
Progress has been made in ensuring an equal opportunity in housing, in 
access to community services, but one of the areas that has seen the 
least progress is in employment. 
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It is fair to say that employment is one of the keys to givmg 
individuals status in our society. If one doesn't have a job, one doesn't 
have very much respect. At the present, our country is facing a 
recession, and the President is concerned about having 7 or 8 percent 
national unemployment for the general population. It is not unre;i.son
able, therefore, to look at some of the statistics that we ha~e heard 
today and see that for many years handicapped people have been faced 
with 60 or 70 or 80 percent unemployment. By comparison, these 
figures show that handicapped individuals are a disenfranchised group 
of our population. We are talking here about people who are qualified 
to have jobs. We are not talking about people who have no job skills. 
These are people who, in fact, have some kind of ability, who could 
hold a job, but for one reason or another are excluded from the job 
pool and therefore are being discriminated against. 

From my personal experience in representing and working with 
disabled people, the number one problem is the attitudinal problem. I 
would like to share with you one of my personal experiences. I have 
been a lawyer and advocate in this field for almost 10 years, and one of 
the examples I have used is the blind bus driver example. One category 
where you can almost categorically say someone must have the ability 
to see is to drive a bus or probably to do anything in relation to a bus. I 
often used this in talks as one of the few jobs a blind person could not 
perform. Recently, someone sent to me an article from the Detroit 
newspaper which noted that the number one trainer of bus drivers in 
the city of Detroit is a man who does not have sight. He is the most 
fantastic trainer because he uses his sense of hearing to actually 
observe whether the trainee has the driving skills. 

I tell that little story to suggest that we all need to be very careful 
when we are looking at whether or not disabled people have the 
necessary skill. It is so easy to presume and exclude people on things 
that seem obvious to us when, in fact, they can perform the job in spite 
of our presumptions. We always have to look at the individual to 
consider his or her abilities. We have heard this message from Leslie 
Milk today as well as from a variety of other people at the Federal and 
State level. This key question requires an employer to match the 
functional requirements of the specific job to the individual's ability. 
That is the only way to determine whether or not a person can 
perform the job and is qualified. The question can never be whether 
they have epilepsy or a history of mental illness or they are in a 
wheelchair or they have hearing impairment, obesity, or any of the 
other disabilities, but can they do this particular job based on the 
individual abilities that they have. 

We have heard a lot of statistics and examples of stereotypes. One 
thing I haven't heard today which I would like to put in the record is 
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some statistics about mentally handicapped people. One State that has 
a State human relations law for handicapped persons did exclude this 
group, and I think that that is unfortunate. Mentally disabled, mentally 
retarded, and mentally ill people should definitely be given the same 
legal protection and the same equal opportunities as other disabled 
persons. 

For example, of every 30 mentally retarded people, 25 of those 
individuals are going to be able to lead normal lives. In other words, if 
they have the proper education and training, these disabled people get 
married, have a job, pay taxes, raise their children, and lead normal 
lives. Four of the remaining five people will probably need some 
assistance throughout the course of their lives, but, again, they can get 
jobs, be self-supporting, and live what we call a normal life. Only I out 
of every 30 retarded people is so disabled that they will need 
continuing assistance throughout the course of their life. Therefore, 
when we look at the stereotype of mentally disabled or mentally 
retarded individuals, it is important that we be very clear that these 
people also can be qualified for jobs and should not be excluded from 
any kind oflegislation or civil rights actions on their behalf. 

Let me reiterate two of the key points that Leslie Milk and other 
participants have discussed. One of the key excuses that we hear about 
why disabled people aren't hired is the cost, the cost of making 
buildings and jobs accessible. I think that costs have clearly been 
overestimated. Let me give you an example from something I know 
firsthand. I have sat on a 504 committee at one of the local universities, 
which shall remain nameless, and the committee came up with an 
estimate of how much it would cost to make this campus accessible to 
handicapped individuals. They came up with an estimate of $6 million. 
I looked at this $6 million and I said, "What does this include?" Almost 
$4 million of the cost included work on very sophisticated computer
ized elevators. This campus had lots of high rise buildings and a very 
fancy elevator system. One of the requirements of accessibility is that 
the buttons be no more than 4 feet 2 high, so that someone sitting in a 
wheelchair can reach them. 

The estimate included $4 of the $6 million to rip out all these 
computer systems to put in new elevators, in order to lower the 
buttons and reprogram the elevators. Nobody ever told the engineers 
that all you needed to do was go to the local dime store, buy a little 
sunction cup with a chain, and attach a stick; then anyone sitting in a 
wheelchair would stillfunctionally reach the top button. 

I guess I am just trying to reiterate or underline Ms. Milk's 
comments. Common sense and good information can go a long way to 
overcome some of the things that are given phenomenal cost estimates 
when, in fact, they really don't cost much to make accessible. 
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In addition, in the employment area, the private sector, there are tax 
incentives. A private employer is allowed to have up to $20,000 tax 
credit to make their building accessible. This is a real carrot that can be 
offered to the private sector. 

The third thing that I wanted to mention that clearly impacts on 
employment is transportation. If a disabled person can't get to. the 
office or he can't be there at a certain time every day, he is going to 
find it awfully hard to keep a job. I raise the point that transportation 
and access to transportation goes hand in hand with being able to hold 
down a job for disabled people. 

Let me touch very briefly on what I consider some of the key 
employment problems facing disabled people. It would be nice if there 
was 011e simple thing to say, "This is what we mean when we say 
employment discrimination against handicapped people." But in fact 
there ·are a variety of kinds of things. Some of them are very direct, 
and Ms. Milk related to the fact that it is still not at all unheard of for 
employers to say very openly "Sorry, we don't hire people in 
wheelchairs," or "We don't hire mentally retarded people." Discrimi
nation can also be subtle. 

In the preemployment area, there are many concerns because 
preemployment inquiries and preemployment testing presume a certain 
educational level, while 90 percent of our adult handicapped popula
tion was excluded from the educational system. They were not 
allowed to go to school in our country! Therefore, it is difficult for 
them to pass written, vocabulary, and other educationally oriented 
tests. As recently as 1973, 2 million handicapped children were out of 
school, because their families were told that they were not allowed to 
come to school. We did not allow many of our disabled citizens to 
become educated so that they could compete in the job market. 

There are also situations where there are physical barriers to 
employment. We represented a woman at one point 'rho was number 
1 out of 385 people applying for an administrative-executive secretary 
position. She was in a wheelchair and, although the employer offered 
her the job, she could not take it because there was no accessible 
bathroom within a mile of the building-where she would have worked. 
Eventually, the employer agn~ed to modify the bathroom. 

In ·addition, there are all sorts of medical questions that are asked. 
The Commission has heard a lot of testimony about that from the State 
level. The general practice, which seems to be accepted in the courts, 
is that the first requirement is to look at the functional job require
ments and to match these functions to individual's skills. Only after the 
person has been hired can the employer then look at the medical 
testimony or the medical evidence about the individual. The medical 
information, therefore, cannot be used to deny them the job, but can 
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only be used to make appropriate reasonable accommodations. Many 
States have laws on the books now which exclude questions about 
mental illness, epileptic seizures, or other kinds of questions relating to 
labels and not to a person's ability as illegal. 

The last point in terms of employment discrimination is that many 
disabled people who get hired are denied the same benefits that other 
employees get. Disabled persons are told that they are hired, but they 
can't have access to the group insurance policy because it would be 
too expensive, or they can't work overtime because they are not 
eligible for overtime. Some analogy can be drawn to the restrictions 
that held that women were not allowed to lift weights beyond, say, 50 
pounds. The individual wasn't allowed to have the opportunity to 
show whether she could or could not handle it. The same limitations 
for disabled people in issues of overtime and fringe benefits should be 
viewed as discriminatorr. 

Because of the time limits, this is a very quick overview. I want to 
emphasize that it contains a somewhat simplistic analysis, but I think 
these are some of the key areas that the Commission would want to 
look at and make some analysis about what are some of the necessary 
remedial actions. 

I would like to close by giving what I think, are the three key 
recommendations that I would like to see the Commission make. 

The first one is to support the amendment of Title VII of the Civil 
Rights Act to include handicapped persons. The White House 
Conference for Handicapped People in 1976 very clearly articulated 
that disabled people themselves would like to be covered under the 
Civil Rights Act. 

I also heard some discussion that caused me concern earlier. I think 
we have to be careful not to be afraid. I think the coalition of minority 
groups and groups in our society who have been discriminated against 
needs to go together to Congress to make this reality. 

The second recommendation is that if the Commission is going to 
get involved and take a leadership role, which I think is a tremendous 
opportunity and an important thing, that you should be aware that 
there are many other resources already out there. We have heard 
about State human relations commissions, etc. Another source· of 
assistance and advocacy for handicapped people is a group of federally 
funded, State-mandated advocacy services for disabled persons. They 
are called the protection and advocacy systems for developmentally 
disabled persons. The Developmental Disabilities Act, Public Law 94-
103, section 113, established the protection and advocacy systems. 
This legislation has been incorporated into Public Law 95-602, which 
is the present Rehabilitation Act of 1978. 
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These P&A systems are for developmentally disabled persons. Let 
me quickly define that. That is a Federal term which essentially means 
someone who is handicapped in their developmental years (before 
they reach the age of 22), which means that unlike some people who 
are hurt later on, they don't even have the benefit .of a normal 
developmental process. These individuals must be impaired in three or 
more of their major life functions. 

The protection and advocacy systems are independent of service
providing agencies, and they are required to have the authority to 
pursue all legal, administrative, and other remedies on behalf of 
handicapped people. In the last 2 years, P&As have handled approxi
mately 50,000 cases. These are not court cases, but cases revolving 
around discrimination, including some employment situations, educa
tional discrimination, institutional problems, etc. This would be an 
important resource that the Commission should be aware of. The 
P&As have a pretty good track record in almost every one of our 
States and territories. 

In addition, there are a lot of other resources out there with varying 
levels of expertise. If the Commission were going to take a leadership 
role in providing training and technical assistance to the Federal 
Government and to the private sector, the Commission needs to be the 
coordinator of all these various programs that are providing assistance 
and advocacy to disabled persons and their families. 

Let me close by telling you a story. I recall something that happened 
in my household not too long ago. I have three small children so I 
watch a lot of "Sesame Street." On "Sesame Street" they have many 
disabled children, and they also have a deaf woman who teaches sign 
language. I have three little girls, two that are 5 and one that is 4, and 
they were sitting out in the kitchen one day doing sign language, and I 
didn't know whether they were putting me on or this was real. So I 
said, "Show me a few things." So they showed me "same" and 
"different." 

I said, "Now, tell me, girls, do you think Linda, the deaf woman on 
the show, and the little girl who is mentally retarded with Down's 
syndrome and the other child in the wheelchair, are they the same or 
are they different?" They looked at me like I was crazy, and they said, 
"Mother, we are all the same." That's what this is all about. 

Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. Thank you very much. 
Mr. Ronald W. Drach is the national employment director for the 

Disabled American Veterans. He joined the group's professional staff 
in 1970 as a national service officer in Pittsburgh. In addition to this 
work, Mr. Drach serves on the board of directors of many affirmative 
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action groups, particularly the President's Committee on HELP 
Through Industry, Retraining and Employment, and the Fairfax 
County Manpower Planning Council. He also consults with the 
veterans committee of the Interstate Conference of Employment 
Security Agencies. 

We are very happy to have you with us, Mr. Drach. 

STATEMENT OF RONALD W. DRACH, NATIONAL 
EMPLOYMENT DIRECTOR, DISABLED AMERICAN VETERANS, 
WASHINGTON, D.C. 

MR. DRACH. Thank you very much, Mr. Chairman. First, I would 
like to apologize for being a few minutes late and perhaps disrupting 
Ms. Burgdorrs statement. 

I would like to take this opportunity to express our appreciation for 
having the opportunity to appear before you all today and also to 
commend you for your interest in issues affecting disabled veterans 
and handicapped individuals. 

As you may know, the Disabled American Veterans is a congres
sionally chartered, nonprofit organization currently comprised of over 
660,000 members. We have been involved in many areas of service to 
disabled veterans, and perhaps one of the most recent is the whole 
arena of affirmative action and antidiscrimination programs dealing 
with employment. Thus far our organization has been involved in 
assisting disabled veterans in initiating complaints against Federal 
contractors under what is commonly referred to as section 402 of the 
Veterans Act, in the total number ofabout 170. 

We have also been very active in filing complaints against the 
Federal Government as an employer, and we have filed approximately 
200 complaints on behalf of disabled veterans against government 
agencies. I would like to point out, because I believe it is very 
significant, that of the 200 complaints filed against Federal agencies, 
about 170 have been filed against the U.S. Postal Service. In our 
opinion the Postal Service has a very blatant discriminatory policy 
against hiring disabled veterans, and I am sure that it filters down into 
the handicapped community in general. 

Mr. Chairman, we are in a new decade, a decade in which we hope 
to see a new focus of enforcement of existing legislation affecting the 
lives of disabled veterans and handicapped individuals. Civil rights is 
an ideal embraced by, but all too often denied to, the handicapped 
citizens of this Nation. 

Disabled veterans and handicapped people have made some signifi
cant strides in the last decade. I would like to quote from an article in 
which Eleanor Holmes Norton, Chair of the Equal Employment 
Opportunity Commission, was interviewed, related to a comment on 
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the 1964 Civil Rights Act. I quote: "The 1960s was a period of 
lawmaking. The 1970s was a period for law development. The 1980s 
will be for law application." 

Bearing in mind that she was referring to the Civil Rights Act of 
1964, we are hopeful that we can skip the decade of law development 
and get right into the business of law enforcement, which we believe 
Congress intended it to be. 

The Rehabilitation Act and the corollary veterans legislation, passed 
in 1973 and 1974, respectively, come approximately 10 years after the 
Civil Rights Act which, as we all know, extended certain protections 
to various disadvantaged groups in our society. Hopefully, with the 
help of this Commission, we can bypass that decade of law develop
ment, as I previously indicated, and really get into the business of law 
application. 

Mr. Chairman, as Ms. Milk so adequately articulated, the identifica
tion of handicapped individuals in this Nation is a very difficult, if not 
impossible, task, for many reasons mentioned in her statement. We 
believe that we really need the so-called minicensus of 1982 to obtain a 
much better data base on the handicapped population. 

The legislation passed in December 1974 relating to affirmative 
action for disabled veterans and Vietnam-era veterans tends to avoid 
the definition problem of who is covered by the law. The law spells 
out very explicitly "disabled veteran"-and this is contained in Title 
38, U.S. Code, section 2011. The term "disabled veteran" means, "A 
person entitled to disability compensation under laws administered by 
the Veterans Administration for a disability rated at 30 percent or 
more, or a person whose discharge or release from active duty was for 
a disability incurred in or aggravated by military service." 

In order for a disabled veteran to receive compensation, he must file 
a claim with the Veterans Administration. The Veterans Administra
tion then, based on medical evidence and/or a current physical 
examination, assigns a numerical rating from 10 to 100 percent in 
increments of 10 percent, thereby the 30 percent usage. So it is very 
easy to identify those who are rated at 30 percent. 

The VA keeps statistics on these disabled veterans. As of June 1979, 
which is the most current data available, the VA reports that more 
than 1 million service-connected disabled veterans meet that definition. 
An additional 907,000 disabled veterans are receiving other forms of 
compensation, but don't meet the definition of 30 percent; neverthe
less, they are covered by section 503 of the Rehabilitation Act by 
virtue of being in receipt of compensation, thereby meeting at least one 
of the three definitions of what constitutes a handicap. 

Another 975,000 veterans are receiving benefits commonly referred 
to as nonservice-connected pension, which again is for a disability, but 
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not related to military service. They, too, would be covered by section 
503 because of the definition of disabled person in section 503. So, in 
essence, you have almost 3 million veterans that are covered by one of 
the two pieces of legislation by virtue of their receipt of veterans 
benefits. 

Very little other socioeconomic data is known about disabled 
veterans. The Department of Labor's Bureau of Labor Statistics flatly 
refuses to keep data on disabled veterans or handicapped people 
-relative to their unemployment rate-in the Nation's society. However, 
in terms of veterans, the White House estimated in October 1978 that 
the disabled Vietnam-era veteran unemployment rate was approxi
mately 50 percent. We believe that that estimate is not inflated, and we 
believe that it is just as severe for disabled veterans across the board 
and maybe even more severe for the Nation's disabled people in 
general. 

The Bureau of Labor Statistics' publication entitled Employment and 
Earnings Report, dated April 1980, reports that 4.6 million people are 
not in the labor force. By not being in the labor force, they are not 
counted as being unemployed. And they do not want a job and the 
reasons given were based on being "ill or disabled." An additional 
789,000 are not in the labor force for similar reasons, but are actively 
seeking employment now. Yet, because they are ill or disabled, they 
are not counted as being unemployed, and no official unemployment 
rate exists for these individuals. Combined, there are 5.5 million not in 
the labor force because of illness or disability. This is approximately 1 
in 10 of the total people identified as not being in the labor force for 
whatever reason. 

Ms. Milk also pointed out that another almost 1 million identifiable 
handicapped people registered wit~ some 2,400 public employment 
service offices nationwide, again, actively seeking employment. So we 
have almost 7 million people that are identified as being "ill or 
disabled" who are in our population who can be helped by meaningful 
employment assistance, by effective implementation and enforcement 
of existing legislation prohibiting discrimination, and yet this adminis
tration and prior administrations, at least in the last 8 years that I have 
been in Washington, have done very, very little to enforce the existing 
legislation. 

Mr. Chairman, regrettably the future does not look bright. As 
"Johnnys come lately," we fall into the last-hired, first-fired syndrome. 
The unemployment rate for April has increased to 7.0 percent and is 
expected to rise even further during the present recession. 

With that in mind, I would like to point to a survey conducted by 
Barnhill-Hayes, which is a management consulting firm in Milwaukee, 
Wisconsin, which dealt with employer attitudes toward affirmative 
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action. The survey was released April 3, 1979, and according to a news 
release which preceded the actual release of the survey, it was 
indicated that: "Handicapped people, Vietnam veterans and Hispanics 
face the least chance of making significant employment strides during 
the next five years, executives of leading corporations indicated in a 
national survey released today." According to that survey, some 47 
percent of employers believe handicapped people will make the least 
significant strides, and another 20 percent saw Vietnam veterans as the 
least likely to advance. 

I would like, with your permission, Mr. Chairman, to submit a copy 
of this survey for your record. 

CHAIRMAN FLEMMING. Without objection, it will be put in the 
record at this point. 

[See Exhibit No. 12 for the survey.] 
MR. DRACH. Thank you very much. 
I would also like to point out another study that was funded by the 

Department of Labor and conducted by the Human Resources 
Research Organization, which is a private consulting firm in Northern 
Virginia, and, again with your permission, Mr. Chairman, I would like 
to submit a copy of the executive summary of this survey for the 
record. 

CHAIRMAN FLEMMING. Without objection, that will be inserted in 
the record at this point. 

[This published report, Executive Summary, Disabled Veterans ofthe 
Vietman Era: Employment Problems and Programs, is on file at the 
Commission.] 

MR. DRACH. Thank you very much. 
This study was released in January of 1975. The study was really 

aimed at assessing the employment needs and the employment services 
received by a relatively small population, disabled Vietnam-era 
veterans. The results of the survey came up with a range of 
unemployment amongst a random sample of disabled Vietnam-era 
yeterans who experienced an unemployment rate of 16 to 51 percent. 
Now, this was in 1975. The national unemployment rate was 
approximately 4.8 percent. So, given the best, the disabled Vietnam
era veteran had a rate almost quadruple that of the national population. 

Three major characteristics were looked at: the severity of disability 
based on the VA rating schedule, the level of education, and race. 
What it boiled down to was the white, college-educated, lesser 
disabled veterans had a 16 percent unemployment rate. The black, 
more severely disabled, lesser educated Vietnam veteran had a 51 
percent unemployment rate. 

The Vietnam Veterans Readjustment Assistance Act of 1974, 
codified in Title 38, U.S. Code, contains language requiring certain 
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Federal contractors to take affirmative action to employ and advance 
in employment qualified disabled and Vietnam-era veterans. Addition
ally, it required these employers to list their bona fide job openings 
with the local employment security offices nationwide. 

It is interesting that since the beginning of fiscal year 1975, which in 
essence was the year they started collecting data in terms of the 
numbers of jobs listed (commonly referred to as mandatory job listing 
openings, or MJL), that employers listed 5.47 million jobs through 
fiscal year 1979. Bearing in mind that the law requires two categories 
of people to be helped through this program, disabled veterans and 
certain Vietnam-era veterans, despite the fact that almost five and a 
half million jobs were listed, disabled veterans got 16,000, or three
tenths of 1 percent of all these jobs in a 4-year period. Vietnam-era 
veterans entitled to affirmative action under this program received 
almost 500,000 jobs, or 8.5 percent of these job openings. Nonveterans, 
noncovered applicants got 70 percent of these jobs which Congress 
intended to benefit disabled and Vietnam-era veterans. 

In conclusion, Mr. Chairman, we know that laws are passed by 
elected officials, laws are administered by elected and appointed 
officials, and laws are enforced by officials appointed by elected 
officials. The whole process, in essence, evolves around people elected 
by the voters. Yet scores of thousands of handicapped people and 
disabled veterans are unable to vote today in Maryland in the 
primaries and will be unable to vote in the Presidential elections in 
November because they cannot get into the poll. They cannot get .in 
there to pull the lever, because of inaccessible buildings, therefore 
denying them a voice in their own destiny as to who the elected 
officials will be that will represent them and that will pass laws 
affecting their lives. 

Thank you very much. 
- CHAIRMAN FLEMMING. Thank you very much. 
Our next panelist is Mr. Paul G. Hearne. Mr. Hearne directs Just 

One Break, a job placement program for the handicapped in New 
York City. An attorney, Mr. Hearne has long been an advocate for 
civil rights of the handicapped. He has worked as a consultant for the 
Office for Civil Rights in the former Department of Health, Educa
tion, and Welfare on section 504 and has written manuals and books on 
the labor rights of the handicapped, the most recent one being The 
American Civil Liberty Union Handbook on Employment Rights of the 
Handicapped. He has also written statements on 504 for the Legal 
Services Corporation. He has received many awards for his work, 
such as the Henry Viscardi President's Award for Outstanding 
Achievement in Human Resources and the Barbara Ann Paling 
Memorial Award for Services to the Disabled. 
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We are delighted to have you with us, Mr. Hearne. 

STATEMENT OF PAUL G. HEARNE, DIRECTOR, JUST ONE 
BREAK, NEW YORK, N.Y. 

MR. HEARNE. Thank you very much, and I appreciate being here. 
I would like to say that I am here with a couple of different hats on. 

As of late, when I have done some speaking in this area, I have a 
problem deciding which hat to wear. I am, number one, a disabled 
person who has had the experiences that we are all sharing here today. 
I am, number two, an attorney who has attempted in many ways to try 
and do some legal training in the law and to use the law as a tool for 
my third hat, which I think is an important one, which is to get 
disabled people employed, into the mainstream of society. 

I think that my colleague and friend, Marcia Burgdorf, went 
through a number of the points of the law which are instrumental in 
this area, and I really don't want to belabor the technical legal points. I 
would like to make a couple of points about what I see as the problems 
to employment. I would like to tie that into the law a little bit and 
show you how I think the law is really a tool that can be used to 
prevent the stereotyping which is one of the major barriers to 
employment, and I would like to make a number of recommendations 
to the committee. 

There are three major myths about employment of handicapped 
people. The first one is the myth of cost. As Marcia has mentioned, 
and has been mentioned probably before today, reasonable accommo
dation does not cost that much. I have been doing training across the 
country with employers, and they always ask the question, "What are 
we going to do for reasonable accommodation when we hire this 
person?" I say, "Well, has the person come in for a job interview?" If 
the person has, they have probably made the reasonable accommoda
tion to get there. They are the best resource to ask about reasonable 
accommodation. In many instances, by the time the disabled individual 
gets before the employer for a job interview, that reasonable 
accommodation has been made. 

The second barrier to employment is attitudes. Stereotyping of 
disabled people is really the key for why the law is there. I always say 
that really all the law does is give you a construct to use as the basis for 
common sense, and I will relate a small personal experience to that. 

A few weeks ago I was doing a training in Chicago for employers 
on 503 and 504, and as part of the training the employers were to sit 
down and interview a disabled applicant in a role play and then come 
up with whether or not they would, in fact, hire that disabled applicant 
for the job. One of the job positions in that training was the job of an 
EEO manager in that firm, and the individual that they interviewed 
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was in a wheelchair. The interview lasted about an hour, and the 
employers then sat in a circle and they made a decision, and one of 
them raised his hand and said, "Well, Mr. Hearne, I would have hired 
this fellow. He was very qualified for the job. He had, as a matter of 
fact, superb qualifications, was a verbal young man, and was also very 
interested in the firm, which is a quality that I look for. But when we 
got down to the last job requirement, which was a travel require
ment-and travel was a very large requirement since we have many 
district offices throughout the country-and after the individual left 
we realized that the individual was in a wheelchair and was unable to 
travel; they were unable to get on and off the plane; they were unable 
to get into our local offices. So we decided not to hire the person." 

So I smiled and said, "Well, sir, I'm from New York and we're in 
Chicago. I took a plane here, and I am sure if you had asked that 
individual, they would have taken the plane as well and probably 
coped with the problem just to get to the job interview." 

The point is that although the intention was entirely well-meaning, 
the effect was discriminatory. The individual made the decision 
without asking the individual, "Can you do that? Can you perform the 
job-related tasks?" That is, in essence, what 503 is all about, asking the 
individual as a resource and doing an interview on the facts, on the 
merits of whether this person can perform the job-related tasks. 

The third thing is physical barriers. It is the most obvious. I would 
say that the key to employment, as Marcia mentioned and as we will 
do tomorrow, is transportation. It relates back to the cost factor. It 
relates back to the cost factor not in the way that it is usually 
interpreted, meaning that it is very costly to provide accessible mass 
transit, but it is very costly not to provide accessible mass transit. It is 
very costly to a disabled individual who lias to pay $40 each way for a 
job interview. They may not get the job and, even if they are placed, 
they are going to have to be placed in middle management just to 
afford the transportation to and from. 

Those physical barriers, such as transportation, as well as architec
tural barriers at the worksite which can be very easily modified most 
of the time, and, if not, there can be job restructuring which will 
provide for the roles that that individual can perform in the job, as 
opposed to architectural barriers preventing employment totally
those physical factors can be dealt with. 

One thing that I would like to propose to the Commission as an 
argument that can be made, and I think that it is an argument that 
holds true, as opposed to looking at the moral issue for a moment-in 
many instances when we are dealing with different values, we are 
dealing with different types of employer attitudes, the one issue that 
you can always make sense of when you argue is the dollars and cents 
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issue. I would like to tum the financial argument around for a moment. 
I would like to propose that it is not more costly to provide the 
reasonable accommodations and to provide the mass transit for 
disabled people to allow them to be employed, but that, in fact, it costs 
more with the present situation that exists right now. 

As Mr. Drach mentioned, billions of dollars are spent on an annual 
basis for supplemental security income, which is the primary public 
benefits program which subsidizes at a sustenance level, if you will, 
most of the disabled population. Without being guilty of stereotyping 
myself for a moment, I would like to say that, from my experience, I 
see that there are primarily three different types of disabled persons 
across the age range. There is, number one, the disabled person who is 
not employed, not in school, and on public benefits. That, I would say, 
is the largest portion of the disabled population. There is, number two, 
the disabled person who is a younger person who may be fortunate 
enough to be in secondary education and still on public benefits. And, 
number three, there is the disabled person that is employed, which is 
probably the smallest portion of disabled persons in the population. 

If these billions of dollars are continually spent to keep these two 
portions of the population alive and not spent by Congress or by the 
States on access to employment, on transportation, on the real issues 
that affect disabled people, it is far more costly, since there is no return 
with this money. If this money is turned into vocational rehabilitation 
funds and individuals are placed in jobs, they become taxpayers. So 
that there is a twofold benefit: One, they are taken off the public 
assistance rolls; and, two, not only are they functionally employed and 
attaining independent lives as well as economic independence, but they 
are also paying taxes and broadening the tax base. 

This is, in essence, a reverse of the cost argument, but it is a very 
real one indeed. There really is no return for this money. The support 
services that are provided are not provided primarily for employment 
reasons, but are provided for medical reasons, so that many disabled 
people may be sustained medically, if you will, and yet maintained at a 
level where they are stuck in the home receiving benefits. 

So on the cost level, this is a crucial factor, and I would like to share 
with you just one statistic and then move on. In 1974 the three public 
benefit programs-public assistance, which is the State welfare, 
AFDC, and home relief; social security disability insurance, which is 
primarily paid to injured workers; and SSI, which, as I mentioned 
earlier, is the benefit program which goes to most disabled people 
unemployed-payments amounted to a total of about $8.3 billion. In 
the same year payments to the States for State agencies that provide 
vocational rehabilitation services, which are those support services 
which pay for disabled individuals attaining employment, was about 
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$500 million, and with that $500 million roughly 150,000 disabled 
people were employed. 

So you are getting a benefit of one-sixteenth of the amount paid for 
vocational rehabilitation that is paid for public benefits. So you can 
clearly see that financially, if that were reversed, there would be a vast 
economic benefit to hiring handicapped people-and, I might add, an 
economic benefit which would be far less costly than even the most 
extravagant of estimates with regard to modifications necessary for 
that employment. 

I sort of concur with Marcia's point that, as an attorney, I tend to 
talk too much, so I don't want to continue too much longer. But I 
would like to make three recommendations. 

Number one, I concur with Leslie Milk's paper that it is crucial that 
the Commission become integrally involved in the handicapped 
movement, and it is crucial that they expose the issues. Much of this 
problem is misunderstanding. In order to change the attitudes-it is a 
political issue as well as a legal one-the issues must be exposed to the 
public. There is not enough of us right now to do it on a large scale. If 
the Commission becomes involved in training, becomes involved as an 
impetus to exposing this issue, there won't be instances like the one 
that I mentioned earlier. The stereotyping will eventually fade away 
and then, to a certain degree, disabled advocates will know who the 
enemy is, as opposed to who the uninformed are. The discrimination in 
this area is very grave. The old stereotype expression that the road to 
hell is paved with good intentions is the one that really covers this 
area. So that if the Commission becomes involved, it will give th~ issue 
exposure on a political level, both before the Federal agencies as well 
as the States. It will change those attitudes, and some of these myths 
can be addressed on the merits. 

Two, of course, Title VII should be amended to include disabled 
persons-again, more than for the legal remedies, because there are 
many arguments that can be posed as to the efficacy of the legal 
remedies, but for the fact that legislatively the issue will finally be 
recognized as a valid issue. There have been many, many years of 
telethons; there have been many, many years of involvement with the 
issue on the level of paternalism. If this issue is finally recognized 
legislatively on the civil rights level, then it will give us more tools to 
do the job that we have to do. 

And, third, I think the Commission can be involved in this issue in 
one very specific way, and that is that there should be a push for the 
coordination of administrative remedies in this area. Many attorneys, 
no less disabled people, have a misunderstanding about the remedies 
that disabled people have in the law. At the- administrative level it is 
crucial in that, even though there are many reforms necessary at the 
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judicial level, most disabled people are poor people. Most poor people 
don't gain access to the courts, because of the lack of legal 
representation. Even in the public benefits area, there is still a lack of 
access to the courts for many minorities, and for disabled people, 
access to administrative remedies exposes the issue on a local issue. 
They expose the issue on a one-to-one level. Those individuals can 
discuss the issue on the merits, and many of these stereotypes can be 
broken down. 

I thank you very much. 
CHAIRMAN FLEMMING. Thank you very much. We appreciate it. 
[Applause.] 
CHAIRMAN FLEMMING. Our final panelist is Dr. Frederick T. Spahr. 

As the chief executive officer of the American Speech-Language
Hearing Association, Dr. Spahr directs a membership organization of 
approximately 35,000 speech-language pathologists, audiologists, and 
speech and hearing scientists. The association's members serve millions 
ofdisabled children and adults throughout the United States. 

Dr. Spahr, we are delighted to have you with us. 

STATEMENT OF FREDERICK T. SPAHR, CHIEF EXECUTIVE 
OFFICER, AMERICAN SPEECH-LANGUAGE-HEARING 
ASSOCIATION, ROCKVILLE, MARYLAND 

DR. SPAHR. Thank you. 
The focus of my comments will be from the perspective of the 

employer and a plea for the provision of technical assistance and 
education to employers. 

First of all, it is my belief that, regardless of the laws and regulations 
promulgated, employment of disabled persons comes about primarily 
by the commitment of the corporation or the company, and that 
commitment generally comes about through the chief executive 
officer, the executive vice president, and/or the chairman ofthe board. 

I could outline a number of ways in which we all h~re today could 
advocate for the employment of disabled persons, but I would rather 
direct my comments to the need of employers for technical assistance. 
Many employers simply, in my opinion, do not know how to go about 
e~ploying, maintaining, promoting, and accommodating disabled 
persons. Employers may seek technical assistance from consultants, 
and, amazing as it was to me to learn, some of these civil rights 
consultants are established to help companies circumvent the law and 
regulations-not to help them comply and not to help them excel in 
the employment of disabled persons. 

In providing an action plan for assisting employers, several factors 
should be taken into account. First of all, the employment practices of 
the company need attention. In this area, such matters as job 
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announcements could be reviewed. What do the application forms 
look like? Is there a place on the form to indicate voluntarily whether 
a person is disabled and an indication that disabled persons will receive 
special consideration for employment? Are the announcements sent to 
agencies where contact can be made with disabled persons? 

A second· parameter would be to review the employee policies 
relative to- accommodation of disabled persons, for example, sick leave 
variances where leave can be given in hours or leave can be advanced 
to individuals who need to see physicians or need rehabilitative 
treatment. 

By the way, most of these recommendations could be established for 
all employees, not just disabled employees. 

A flexitime program that would allow people to accommodate their 
hours would be beneficial to disabled persons. These programs, by the 
way, do work. Readers for the blind and interpreters for the deaf 
could be employed. Employers might find these resources within their 
own staffs. I think it would be surprising to a lot of companies that, if 
they were to ask how many of their employees could use sign 
language, they would find that a number could. 

A third consideration is the physical plant accommodations, and 
those we need not review today as the issues have been discussed in 
detail. But, again, the employers need assistance. They don't know 
other than what they have read are the regulations. What are the 
parking accommodations, the restroom accommodations? Many com
panies are building new buildings. Are they building them in 
c<;mformance with regulations and to be of assistance to disabled 
persons? 

Servic:;es and aids would be a fourth parameter in helping companies 
to employ disabled persons~ Looking at benefits packages, for example, 
are there exclusions in the insurance for individuals with disabling 
conditions and, if so, why are there such exclusions? It is often the case 
that one finds that the insurance .company has no idea why certain 
exclusions are contained in the package. Or the company may say that 
coverage of such conditions is too costly, and one must just keep 
pressing and pressing and pressing until the company does something 
about arbitrary exclusions for disabled persons. Legal assistance for 
individuals who are disabled is also important for employers to 
provide. Some companies maintain confidential and voluntary records 
systems on employees so that the employer can be of assistance in 
providing appropriate health services. 

Vendors are another -source in heightening advocacy and employ
ment for disabled persons. Some employers require that vendors sign a 
compliance agreement as an equal opportunity employer, not only for 
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women, ethnic minorities, Vietnam veterans, but also for disabled 
persons. 

Companies that conduct many conferences and workshops, for 
example, can be helped in preparing preregistration forms and other 
materials as well as to heighten sensitivity to the needs of the disabled. 

The fifth parameter would be to develop an annex to the employer's 
affirmative action plan which, in some instances, is mandated. This 
affirmative action plan would designate a person responsible for the 
practices and policies regarding the employment and promotion of 
disabled individuals. This is critical because, as we all know, 
everybody's responsibility becomes nobody's responsibility. The re
sponsible officer would receive staff input, mandate periodic review of 
the plan, communicate the policies, and receive external and internal 
evaluations of the plan. 

There are major obstacles in educating employers and providing 
them with technical assistance, and these are mostly what I call 
attitudinal. The first is the definition of disability, which has been 
discussed here. Many employers simply do not know the definition of 
a handicap or a disabling condition. Instead, they have their own idea 
of what a disapling condition means. 

Secondly, there is a need to inform employers about reasonable 
accommodation. Again, I think there is still an attitude that prevails 
relative to cost, and it is largely due to misunderstandings about 
sections 503 and 504 because initially there was a great deal of 
unnecessary panic and by some very well-educated people. 

Employers' attitudes are terribly important to explore relative to the 
laws and regulations. Often we find the situation where the minimal 
regulations are considered maximal. There is need to urge employers 
to go beyond the minimum requirements in assisting disabled persons. 

Other employees' attitudes about disabling conditions need to be 
addressed by the employer. It is amazing to find that stereotypes still 
exist relative to the disabled. 

A fifth attitude concerns the difficulty sometimes of the disabled 
individual in informing the employer of needs. It is very difficult to 
develop assistance and help and aids if the employer doesn't know 
what they are. There are a number of ways that employers go about 
ascertaining needs, and yet, from the employers' point of view, there is 
the feeling that the employer is intruding when asking. The person 
with the disabling condition has the same kind of reticence in bringing 
out the need for certain accommodations to be made. 

There are two points with which I would like to conclude. First of 
all, it must be said that, despite all the plans and technical assistance, 
the issue comes down to whether or not disabled individuals are 
employed by the company. It doesn't matter how grandiose are the 
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affirmative action plans and procedures; if disabled persons aren't 
employed, then the program has failed. Second, despite the obstacles, I 
would quote Samuel Johnson when he said that, "Nothing will ever be 
attempted if all possible objections must first be overcome." 

CHAIRMAN FLEMMING. Thank you very much, Dr. Spahr. 
Commissioner-Designate Ramirez, do you have any questions you 

would like to address to this panel? 
CoMMISSIONER-DESIGNATE RAMIREZ. Well, I enjoyed the panel's 

comments greatly. Having been an advocate in other areas of civil 
rights, I am particularly turned on by your presentations. 

In reference to your recommendations on technical assistance, your 
recommendations on protection and advocacy strategies, my question 
is, Are there not programs both in RSA and the Department of Labor 
that could be brought together in these practical ways that could do 
the proactive kind of technical assistance that would get us away from 
simply the adversary consideration? And, if there are, are they not 
enough? Are they too bureaucratic? What seems to be the problem? 

Mr. Spahr, we will start with you. 
DR. SPAHR. I am not aware that they are. If they are, apparently 

they are not being used. Could they be established within those 
agencies? The answer, in my opinion, is yes. 

COMMISSIONER-DESIGNATE RAMIREZ. Paul, are you federally sup
ported in your program? 

MR. HEARNE. JOB is about 90 percent private funding. I am aware 
of some programs with both areas that exist. I would say, though, that, 
one, they exist at a level which is probably not sufficient to reach an 
exposure level that would make much of the change; and, two, I don't 
think that they are well coordinated. If they perhaps were done 
together, you would see the continuity between rehabilitation training 
and employment. That really isn't done right now. It is done in sort of 
a step-by-step thing that, really, since they don't relate well together, 
doesn't have much of an effect. 

COMMISSIONER-DESIGNATE RAMIREZ. So, some interagency coop
eration between DOL and Health and Human Services might begin to 
do it, do you think? 

MR. HEARNE. I think it would have a great effect. 
COMMISSIONER-DESIGNATE RAMIREZ. Let me ask Marcia: In terms 

of the people who go through rehabilitative training, one, what degree 
of success-and I understand our panel is about employment, but I 
think that the questions in my mind are related-what degree of 
success in terms of turning out employable people does that training 
have and how many of the people who are successfully trained by 
rehabilitative serv:ices, whatever the criteria, the predetermined 
criteria, are, actually get jobs? 
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Ms. BURGDORF. Well, in some ways I may not be the best person to 
answer that, but let me answer it from an advocacy perspective. 

I feel that most disabled people can get jobs. Unfortunately, that is 
not necessarily related to what their reaction or interaction has been 
with the vocational rehabilitation services that have been offered to 
them. Unfortunately, I think most disabled people-if you look at the 
testimony from the State and the Federal White House conferences for 
the handicapped people around the country, the number one issue that 
they raised was employment and they clearly articulated that the 
vocational rehabilitation system was not meeting their needs. 

Now, there are a variety of reasons for that, one of them being the 
criteria. The criteria. do play too much into the old stereotypes and 
into the short term, one-shot basis. 

I think tomorrow when you look and hear the testimony on social 
services, I think what you are going to find is that in order to provide 
services and to advocate for the needs of handicapped people, you 
have to recognize that it is not a one-shot deal, that you help them 
once and get them placed in a job and then that is it. It is a long term 
process, especially when we are trying to fight this uphill battle of the 
history of discrimination. So I think my assessment of the key reason 
why vocational rehabilitation services as they are structured are not 
working is that they are focused on this one-shot criteria (you place 
them and that is it) and that is not how we need to provide services to 
handicapped people. 

Let me just say one other thing, and then maybe some other 
panelists want to respond to that. I think it would be terrific to have 
some interagency reaction and coordination about providing services 
and enforcement of rights to handicapped individuals. I am 100 
percent federally funded. I am funded to provide training and 
technical assistance to advocates and disabled people, parents and 
families, and private employers and whatever audience. We have 
asked on a variety of occasions to try and get the various Federal 
agencies-the Bureau of Education for the Handicapped, the Office of 
Civil Rights, the Department of Labor-and some of these people to 
meet together, and we have found from the outside that that has been 
very difficult to do. I say that not at all trying to indicate that there is 
bad faith or poor efforts, because I think just listening to some of the 
people today you can see we have some tremendously talented people 
in the Federal Government. But for whatever reasons, the inertia is 
there, and we need someone like the Civil Rights Commission to kind 
of take that leadership role and say, "Come on, folks, let's all get 
together, both the private sector and the Federal sector and the State 
sector, and try and do an overall strategy on how we are going to 
tackle some of these problems." 
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CHAIRMAN FLEMMING. Mr. Hearne? 
MR. HEARNE. Mr. Chairman, I really want to concur with Marcia. 

The coordination also provides that sense of continuity that is needed. 
You see, right now on all levels there is a sense of a one-shot kind of 
thing. 

In New York State I do have a statistic on the number of clients that 
the vocational rehabilitation agency has. They have about 1.1 million 
active cases in New York State, which is about-well, roughly a third 
of the number of disabled people in the State. Out of that 1.1 million, 
last year they placed somewhere around 120,000. And they have a 90-
day followup, which means that if out of that 120,000, 90 days later
and I don't have that statistic, but you are seeing that even if 50 
percent hold a job past 90 days of that 120,000, you have 60,000 out of 
an approximate 3.5 million in the State that are being affected by the 
agency. So it is scratching the surface. 

MR. DRACH. Mr. Chairman? 
CHAIRMAN FLEMMING. Yes. 
MR. DRACH. I would like to respond to both questions, if I may. 
One, on the area of technical assistance and tr~ing, I would like to 

point out that following the reorganization that OFCCP underwent in 
October of 1978 whereby they brought a lot of compliance people in 
from other Federal agencies, it was from October 1978 till June of 
1979 before they even started any inhouse training for their new 
people on the handicapped veterans program. 

It is kind of ironic. ESA, the Employment Standards Administra
tion, ha~ responsibility for enforcement of 503. ETA, the Employment 
and Training Administration, has some responsibility in enforcement 
of 504. ETA won't talk to ESA. ETA is considering going out with an 
RFP or an 8A to train ETA people on how to enforce 504. 

[Laughter.] 
MR. DRACH. Now, we have_ read a lot about, you know, the 

"beltway bandits" lately and overusage of consultants. There is some 
technical. ability in ESA. I have seen it. I have worked with these 
people for the last 5 years. But ETA just won't sit down and talk with 
them. It is just completely asinine. They won't even use existing 
intradepartmental resources, let alone interdepartmental resources. 

In terms of the rehabilitation, I consider one of the major problems 
is the system itself. We are in the numbers game. Vocational 
rehabilitation specialists and counselors are required to repoi:t numbers 
of people completing courses of training. They are not required to say 
how many were successfully placed in .employment as an end result, 

Of the taxpayers' dollars, the most recent data from the Veterans 
Administration show~ that there are some 860,000 veterans in 
vocational rehabilitation under the V A's program, of whom 20 percent 
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are in graduate school. This comes out roughly to about $5,000 a year 
of taxpayers' dollars to train disabled veterans. The Veterans Adminis
tration, headed by a very visibly disabled veteran, cannot tell us how 
many disabled veterans are actually placed in jobs for which we have 
spent taxpayers' dollars to train these disabled veterans, and I am sure 
the same thing applies in the private sector or the nonveteran sector 
for handicapped people in the vocational rehabilitation system. 

We need to place these people where they belong. We have trained 
them, we have spent a lot of money and time in helping them, and now 
we need to place them in jobs so they can become productive citizens. 

Thank you. 
CHAIRMAN FLEMMING. Commissioner Horn? 
VICE CHAIRMAN HORN. At this point in the record, what I would 

like is an exhibit from vocational rehabilitation and any other relevant 
Federal programs, in case there is not an overlap, as to the number 
trained in the most recent fiscal year for which data are available to 
vocational rehabilitation, etc., the number placed with a common 
standard, if such data are available, as surviving job placement after 90 
days, etc. Staff can work that out with the appropriate Federal agency. 

CHAIRMAN FLEMMING. With no objection, that will be inserted in 
the record. 

[See Exhibit No. 13.] 
MR. GORDON. You have to carry that one step further, if I might 

interrupt. 
VICE CHAIRMAN HORN. Sure. 
MR. GORDON. And that is how many of them are placed in the kinds 

of fields that they have been trained for. 
VICE CHAIRMAN HORN. If they collect such data, we will ask that 

question-it is a good suggestion-and see if they do collect it; and, 
you are correct, that certainly ought to be in. That is what the staff can 
work out, the relevant questions. 

Now, Mr. Drach, I would like to get back to a comment that you 
made that the Disabled American Veterans would like a 1982 
minicensus. I wonder if you could elaborate on what you would like 
that census to be, what has been the nature of the discussions between 
the Disabled American Veterans and the Bureau of the Census as to 
the type of queries you would like, did they satisfy your requests in 
terms of the 1980 census, etc. 

MR. DRACH. In essence, we haven't had any written communication 
with the Census Bureau. We have had meetings at which point they 
told us that there are no monies available for a minicensus in 1982. We 
have had some input over the last several years relative to the types of 
questions that should be asked in the 1980 census, and they were pretty 
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receptive to our suggestions and recommendations on the 1980 census. 
Regrettably, not all people got the same form for the 1980 census. 

There is really a paucity of good socioeconomic data on handi
capped people and disabled veterans. The Commission's recent report 
on social indicators for women and minorities was very, very 
comprehensive and gave us some good indicators as to where women 
and minorities stand. We don't know where the handicapped popula
tion stands. 

We would like to see in the minicensus such things as, you know, are 
they working, are they literally looking for work and not by some 
government definition excluded from the work force just because they 
have been discouraged or been discriminated against and have given 
up looking for a job, but how many actually want to work, how many 
have faced discrimination, what their average annual income is 
without public assistance. 

We haven't really gotten into a lot of details with the Census 
Bureau, primarily because we were told flat out that it is going to cost 
too much. The Bureau of Labor Statistics tells us it is going to cost too 
much to tell us what the unemployment rate is for disabled veterans or 
handicapped people. Nobody says to the handicapped people, "Here's 
a tax rebate because we can't provide you services, or we can't 
provide you fnformation; therefore, you shouldn't have to pay the 
same taxes as a nonhandicapped person." We don't see them getting 
money back that is being poured into public transportation, because it 
is inaccessible to the handicapped. Handicapped people pay their fair 
share, those that are able to get a job, but they don't get returned to 
them the same benefits that nonhandicapped people get. 

So there are a lot of questions I think that could be asked in a census, 
and I would be glad to give you more details in writing at a later time 
if that would be sufficient. 

VICE CHAIRMAN HORN. Well, we would appreciate that and that 
will be included at this point in the record. 

[See Exhibit No. 14.] 
VICE CHAIRMAN HORN. Was there a committee that you and other 

representatives of the handicapped disabled community were on that 
the Census set up? They set up various committees on Asian American 
data, Hispanic data, etc. I just wondered if there was such a committee 
in this area. 

MR. DRACH. From my standpoint, I was never asked, or our 
organization was never asked, to serve on any such committee. 
Whether one existed or not, I can't comment on. 

Our input was primarily by phone, by letter, by some informal 
discussions in meetings, and probably the major meeting was a 
combined meeting of the Census Bureau and the Bureau of Labor 
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Statistics people about 4 months ago where it was finally told to us, I 
guess, officially, that there would not be a 1982 minicensus. 

VICE CHAIRMAN HORN. Now, I understand that one of the 
problems BLS has in their monthly data gathering on employment
unemployment is the extent of the sample so that they can get to the 
divisions in very small categories into which they probably feel the 
disabled will fall. Is that the excuse they are giving you for not being 
able to generate the data you need, that the sample is simply not large 
enough to get at that particular subgroup? 

MR. DRACH. They give us two reasons. One, it would be too costly, 
and the sampling error would be so large as to skew any data. Our 
counterargument is that, you know, skewed data are better than no 
data right now, because it is just incredible that we can't account for 
such a significant segment of our population as to where they stand in 
the unemployment arena or the employment arena. 

The other argument that they use is the identification problem. 
What definition do we use? Do you take a person who recently had a 
hangnail removed from a toe as a handicapped person? Who is 
disabled? Who do we count? Who don't we count? 

We have offered a somewhat relatively simple suggestion, at least in 
terms of disabled veterans. We have a numerical rating again. So we 
said to them, "Well, at least do a sample on disabled veterans. Give us 
something, anyway. Something is better than nothing, using 30 percent 
through 80 percent or whatever you want to use." But at least you 
have an identifiable-and you can categorize these disabilities, and the 
VA has the people. If we want to go out and do a survey of all 
disabled veterans who are amputees or have an orthopedic disability, 
the VA can spit out of their computer a list of every disabled veteran 
receiving compensation for that disability. 

So, you know, there are some materials there or some information 
there that could be used. Maybe it would be skewed. Maybe it would 
have a large sampling error, but again, it is a start. 

VICE CHAIRMAN HORN. Well, what I would like at this point in the 
record, then, is the Staff Director to pursue with the Bureau of the 
Census, with Health and Human Services, with the Bureau of Labor 
Statistics, and with others what is their definition of handicapped and 
disabled and various possible subcategories. I would like to put those 
side by side in a matrix so we can see if different government agencies 
are operating on the same fundamental definition and where the 
variance is. 

It seems that one useful service this Commission can do is try to 
force some overall grappling with how we define this particular 
community. Because it seems to me you cannot hold the private sector, 
other government agencies to some sort of definitional standard unless 
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you have some data base from a national pool, if you are going to set 
goals and timetables, as to how many people fall in these various 
groups. Otherwise, we just have a chaotic administration of this. It 
would be exactly the same as if there were no census data on blacks, 
H.ispanics, any other group, or if we did not know, in the case of 
universities, how many doctorates are produced by various ethnic 
groups, etc., as to what is a reasonable level of expectations when it 
comes to employment hiring. 

COMMISSIONER-DESIGNATE BERRY. Ifl may add--
VICE CHAIRMAN HORN. Let me get this in the record, if I might. 
COMMISSIONER-DESIGNATE BERRY. If I may add, Commissioner 

Horn, there was an exchange earlier today between Mr. McNeil, who 
was here from the Census Bureau, and Ms. Milk on the question I 
asked, and my impression was that they were working on a 1982 
disability survey at the Census, and that was--

VICE CHAIRMAN HORN. Let me just get my request in the record on 
the matrix. 

CHAIRMAN FLEMMING. That is in the record, and, without objec
tion, that request will be complied with. 

[See Exhibit No. 14.] 
CHAIRMAN FLEMMING. I was going to ask my colleagues who were 

here when we had the first panel as to whether or not my recollection 
was a correct recollection; namely, that we had testimony to the effect 
that there was going to be a mini 1982 census. There was an exchange 
between the representative, I think, of the Equal Employment 
Opportunity Commission and Mr. McNeil, who is Chief of the 
Consumer Expenditures and Wealth Statistics of the Bureau of Census, 
relative to some of the items that are going to go into that minicensus. 
Is that--

COMMISSIONER-DESIGNATE BERRY. That is precisely accurate, and 
Mr. McNeil, as I recall, responded to a criticism Ms. Milk had made by 
saying that there would be a 1982 disability survey. I am somewhat 
puzzled by that. 

MR. DRACH. Well, it is a relatively new decision, because in 
December we were told no. 

MR. HEARNE. Mr. Chairman? 
CHAIRMAN FLEMMING. Yes. 
MR. HEARNE. Might I just make one quick comment about this? 
I think if there is in fact a 1982 census, there are two things that 

should be looked at. One, on the definitional problem, you have two 
basic definitions: a 504 definition and a Social Security definition. And 
it would be easy to include those-even though those definitions may 
in fact be mutually exclusive-it would be easy to include those to 
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determine how many disabled people fell under each one. Then the 
compilation could be made later. 

And, two, any sort of a disability survey will have to take into 
account the reasonable accommodation needs of any other survey. 
The population is not in the mainstream right now, and they don't 
show up on the surveys, just like they don't show up on the street. So 
you will have to include on a disability survey brailling. You may have 
to include on a disability survey some kind of outreach right into the 
homes to find this population because it is difficult to get to that level. 

CHAIRMAN FLEMMING. Thank you. 
Commissioner-Designate Ruckelshaus? 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Yes. Ms. Burgdorf, 

could you tell me some more about the protection and advocacy 
systems for developmentally disabled? This is the first time I have 
heard about that. 

Ms. BURGDORF. All right. The question was, tell us more about the 
protection and advocacy systems. 

They were established under the Developmental Disabilities Act of 
1975, Public Law 94-103, and what they essentially said was that each 
State, before they were going to receive any money under the 
Developmental Disabilities Act-or perhaps even a broader interpre
tation-could be before they were going to take any money-any 
Federal dollars, in relation to services or programs for the handi
capped-they had to establish an independent agency, independent 
from State government, that had the authority to pursue all remedies, 
including administrative and legal, to represent the rights and 
problems ofhandicapped people. 

Now, they use the term "developmentally disabled." There was a 
categorical definition at one point in time-I don't know how familiar 
you are with the term "developmental disabilities," but it used to 
mean-it targeted mentally retarded people, people with epilepsy, 
people with cerebral palsy, people with learning disabilities, and 
people with other neurological impairments. That definition has been 
expanded to include anyone who has been developmentally disabled or 
disabled before the age of 22 where the disability seriously affects their 
major life functions, which is defined fairly broadly, very much like 
504: walking, breathing, going to school, socializing, housing, any of 
those other categories. 

So at this point in time the protection and advocacy systems can 
essentially represent anyone who is disabled prior to the onset of 22. 
They may not be over the age of 22, but the disability happened to 
them prior to that time, and they can go and get free advocacy-not 
just legal, but advocacy-services, which includes training their 
parents, helping the parents work with the education system, insurance 
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discrimination, housing discrimination, whatever kind of problem that 
arises out of the disability. 

Now, the difficulty with this is that-every State adopted and set 
up, established a system by October of 1977. So these systems are 
functioning. The problem is then the government turned around and 
gave them a very small sum ofmoney. Until this year more than half of 
the States only had $20,000 apiece to implement this broad mandate to 
represent all handicapped people. So that obviously created some 
problems. 

I think that if you look at the record with the 1 year funded at 
minimum level, $20,000, that was the $3 million appropriation in 1978. 
In 1979 it was increased to $7 million; so it has been doubled. These 
agencies have represented approximately 50,000 handicapped people 
around the country in a variety of issues and have done a very creative 
job considering the kinds oflimitations that they have had. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. And they work with 
issues, what? Employment training? 

Ms. BURGDORF. Employment-their mandate is that they can serve 
anyone. So if an employer came to them and wanted some technical 
assistance, they could help the employer, or the particular handi
capped individual himself or herself, or a university who wants to 
write a good 504 plan, but doesn't know how to do it or wants to 
translate their plan into action. The advocacy system can represent 
individuals as well as do what we call class advocacy-represent 
broader issues for disabled people. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you. 
I would like to ask Mr. Hearne and Mr. Spahr: Both of you 

pinpointed attitudes, a misperception about the cost of accommoda
tions. I wonder if anybody in the private sector is setting themselves 
up to be consultants in the area of what it would take to comply, either 
with the Office of Federal Contract Compliance if a corporation is 
doing business with the government or just a corporation that is 
finding itself in the business of hiring disabled persons, and counseling 
them on how either to get affirmative action programs in compliance 
or how to go about making reasonable accommodations without 
putting themselves against what they think will be an unreasonable 
expenditure of money. I know that lots of people have independently 
begun consulting agencies to tell people how to avoid sex and race, 
etc., discrimination. How about handicapped? 

MR. HEARNE. Yes. There are a number of both private firms, which 
are run by disabled persons, as well as a number of rehabilitation 
facilities that are involved in consulting, if you will, in the private 
sector. JOB has done it, and there is an Industry-Labor Council in 
New York that does it, and there are a number of others out of the 
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Midwest that do it. It is a growing kind of thing, but the reason that I 
think that it hasn't grown as quickly as it may in fact should is that 
many of the firms still don't know that they need it, so that there has to 
be voluntary training to engender the interest even to, include this 
population in their affirmative action plan. Once that happens and they 
say, "Oh, my God, we have to comply with these regulations as well," 
they seek private assistance to find out technically how to do it. But 
there is still a low level of that in the private sector, I would say. 

CHAIRMAN FLEMMING. Commissioner Ruiz? 
COMMISSIONER RUIZ. I would like to ask this question of the panel: 

What are the incentives to persons covered by SSI or other disability 
income to seek employment when if, in fact, the person works, his 
income-as a recipient of monies coming in-is no longer available? I 
recall recently I read an article in the Los Angeles Times about a 
disabled person who continued to receive her disability income while 
at the time she was working on the side to procure a higher education. 
Uncle Sam caught up with her and claimed she owed the government 
around $20,000, and then a tragedy occurred, if you recall-I notice 
you are nodding your heads-she was so frustrated she committed 
suicide. 

Families can't even help disabled persons because such help is 
evaluated as income to disabled persons, who then lose their disability 
income. How is this problem being coped with? What are the solutions 
to this tragic situation? Does anyone have an idea? 

MR. DRACH. I would like to comment, ifl may. 
COMMISSIONER RUIZ. Yes. 
MR. DRACH. I think the total picture of the problem is our current 

income transfer payments system which, all too often, does create 
disincentives for certain categories, whether they be disabled people or 
not, to go to work. 

I get calls a lot from employers in the Washington, D.C., area who 
want to hire a disabled veteran. This is kind of extreme, but it happens. 
They want a disabled veteran, preferably in a wheelchair, preferably 
of the Vietnam era, preferably a female, and if she happens to be black 
with a Spanish surname, "Great, we will hire them tomorrow." 

I will ask, "How much are you going to pay?" 
"Minimum wage, $3.10 an hour." 
The unemployment compensation in the District of Columbia is 

$4.52 an hour. Now, who are we going to get to go to work in a dead
end job for .$3.10 an hour in the District of Columbia? 

The problem has been addressed, at least in terms of disabled people, 
in a small degree by H.R. 3236, which is currently pending in 
conference committee between the House and the Senate. It addresses 
some of the disincentives for disabled people to go back to work. One 
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of the ones that comes to mind right now is of a person receiving 
disability insurance benefits, for example, under social security. 
Current law [provides that], if that person goes back to work, they not 
only lose DIB, disability insurance benefits,. they also lose medical 
coverage. And then if the job doesn't work out and they try to go back 
on DIB, they have to wait before the medical coverage is picked up, 
and, in essence, this was largely attributable to the instance you 
mentioned out in California, the loss of the medical benefits more so, 1 
believe, than the loss of the income per se. 

H.R. 3236 in essence says that by law anybody receiving benefits 
who tries to work will have a 24-month trial work period. Current law 
has a very arbitrary 9-month trial work period, very subjective. It is 
not mandatory, across-the-board. So, in essence, that person would be 
able to go do work, try it out for 24 months without loss of benefits. 
That is just one way in which it is being looked at. 

COMMISSIONER RUIZ. I have in mind situations where people are 
receiving disability income where their respective families want to 
help and they can't help them because the money they take, even a 
small amount of money, that automatically is deducted. I feel that is 
more unfair. 

MR. DRACH. Well, without advocating fraud, you just don't report 
that family assistance. 

COMMISSIONER RUIZ. Pardon, sir? 
MR. DRACH. Without advocating fraud, the person just doesn't 

report that family assistance, and that is, in essence, what our system 
says to do. It condones fraud. It says because we, the government, are 
not going to help you get a job, we are not going to give you enough 
to live on decently, and if you get any help from your family, we are 
therefore going to take benefits away; therefore, we are saying to those 
people, "Well, take it under the table." .., • 

COMMISSIONER RUIZ. It is like the situation where two people don't 
get married. 

MR. DRACH. Don't get married, social security recipients. It is a 
very common thing anymore for elderly social security recipients 
because of the system. The system discriminates, if I can use that word, 
in this area, in many areas. 

CHAIRMAN FLEMMING. Mr. Hearne? 
MR. HEARNE. Thank you, Mr. Chairman. I just want to address one 

thing about the disincentive, and it certainly does exist If in fact there 
could be a progressive trial work period-you see, social security has 
bantered around cutoff types of things in both areas, both in the 
income eligibility level and in the trial work period level, and it is· not 
flexible enough. So that if you have 9 months, or, with all due respect, 
24 months, if that individual is capable of maintaining a certain income 
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no matter what that particular time is, then they are cut off social 
security totally. 

What may be the kind of thing that could work down the road-and 
I pose this just as something for speculation-is a combination of the 
two standards, both in the income eligibility level as well as the 
progressive trial work period, because the trial work period doesn't 
reflect the abilities of the individual to earn. It only says, "You have a 
certain amount of time to make it and that's it," and anyone who has a 
credit card knows what that means. So that if you have to a certain 
degree a progressive system to work in-the work incentive to work 
in the time and income earned type of thing and clearly define the 
difference between family assistance and earned income, then I think it 
could be a more equitable type of situation. 

And, one last quickie, you also don't count as income things that the 
individual who is on benefits receives for support services, the 
additional cost of transportation, the additional cost of home attendant 
service, the additional medical bills, the additional clothing needs of 
the individual in the event, hypothetically, that the same is medically 
needed. Things that are tied in with things that will make it easier for 
that individual to work in a real physical sense should not be counted 
as income, and under the present system, even under the new proposed 
system, they are in fact counted. 

COMMISSIONER RUIZ. Under the present system, if you give this 
kind of help, it is nevertheless considered as income? 

MR. HEARNE. Under the present social security system, let's say the 
individual makes $1,000-just throwing numbers out-let's say they 
make $1,000 a year, but let's say it costs them $1,500 a year to transport 
themselves to and from work. That $1,000 a year is counted. When in 
reality they are $500 behind the situation, they are deemed as an 
individual who makes a clear-cut income of $1,000 a year. 

VICE CHAIRMAN HORN. Okay. You are telling us that the expenses 
for their unique situation, because it is portal to portal, which was 
banned years ago, even though handicapped, cannot be taken as a 
deduction. Is that what--

MR. HEARNE. I'm sorry. It is. 
VICE CHAIRMAN HORN. If I remember your example, you said the 

cost of getting to work would be $1,500. They make $1,000. The 
$1,000 counts as income. What I am wondering is what happens to the 
$1,500 on the income tax form? Is that a legitimate expense? 

MR. HEARNE. No. 
VICE. CHAIRMAN HORN. I didn't think so. In other words, should the 

government, as a matter of policy to encourage employment of those 
who qualify as handicapped, permit a deduction on home to work or 
extra expenses beyond what average expenses would be to get to work 
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because one is handicapped? Is that a matter of tax policy you would 
recommend? 

MR. HEARNE. Oh, yes, I would. And what I would advocate in that 
direction is not only that it be an income tax deduction, but that in the 
initial period, let's say, where there is a trial work period, it will also be 
deducted from the income that the individual receives in order to 
make them eligible for benefits. 

VICE CHAIRMAN HORN. Right, as an incentive. 
MR. HEARNE. Right. 
CHAIRMAN FLEMMING. Ms. Burgdorf. 
Ms. BURGDORF. I just wanted to respond. You asked probably one 

of the most significant questions, and I was happy to hear some of the 
panelists had some constructive comments on what the answers were 
to this problem. 

But the truth is that this is one of the most thorny issues facing 
disabled people right now. I don't think there are good answers. We 
have parts of answers, but I know one other piece that I wanted to 
share is that we had this discussion about whether disabled people 
actually count some of the support services and family help and so 
forth as income. The Social Security Administration has, through a 
variety of means, noted that the SSI for disabled people is one of the
it has been labeled as one of the programs with the highest error rate, 
and they are doing a pilot study in the State of Washington to try and 
exclude people from even getting access to SSI benefits. 

All I know is, from my representation of disabled individuals, that 
that has never been the problem. The difficulty has been getting them 
on, to get the social security that they legally have a right to, and also 
dealing with this kind of crazy system where they are thrown off as 
soon as they get other income. I think one of the key examples of it 
was a case-and I am sorry I don't know the name, but I will be happy 
to get it and supply it to you-was a woman in New York, I think, 
who was turned down for social security because-pardon me? 

MR. HEARNE. Panzerino. 
Ms. BURGDORF. Panzerino-because some of this additional income 

put her over the eligibility. She decided to go to court and, after 6 
years, won her court case after following it through and got her back 
pay for the 6 years. And as soon as that check was deposited in her 
bank account, she was terminated from the SSI rolls because she was 
over the allowable amount of money. This is a case that has just come 
down recently. 

I guess what I am saying is I am alerting you to the fact that this is a 
very complicated area that needs a lot of looking at in terms of what 
are some of the answers. I think we have highlighted some of the 
problems. 
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CHAIRMAN FLEMMING. Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. I have just one quick question. 

The question I have is for Mr. Hearne. As you are probably aware, the 
Supreme Court has in the last few years interpreted the civil rights 
laws, as it had done in the 19th century, to require intent to 
discriminate in a number of areas, including employment, voting 
rights, and the like; and you made some comment about much of the 
discrimination against handicapped people not being intentional and 
that there is a gray area and the like. Do you think that intent to 
discriminate ought to be required and that lack of intent ought to be a 
defense for employers who do discriminate against the handicapped? 

MR. HEARNE. One hundred percent, no. 
COMMISSIONER-DESIGNATE BERRY. Thank you. 
MR. HEARNE. Absolutely not. The effect is still the same. The only 

reason that I addressed that was as far as the implementation of 
programs-there are many individuals who do not have that intent 
who, once they realize that they are doing what they are doing, will 
come over to the right side. However, there are still a heck of a lot of 
them out there who know what they are doing and are not going to 
come over on the right side. If that is included in the law, it is going to 
seriously limit the regulations, as well as the legislation affecting 
handicapped people. So I would say absolutely not. 

CHAIRMAN FLEMMING. Any additional questions? 
[No response.] 
CHAIRMAN FLEMMING. If not, we are indebted to the members of 

the panel for being with us and making presentations and responding 
to our questions. 

Before we recess for the evening, those who are responsible for 
development of the program today and tomorrow want me to call 
attention to the fact that at 8 o'clock tonight there will be two slide 
presentations. One is entitled, "Building For Everyone." This deals 
with the issue of architectural barriers. That is a slide presentation. 
And then the next one, which I am not sure whether it is a slide 
presentation or another type, is entitled, "Through the Open Door," 
and this is related to 504, a section of the Rehabilitation Act. 

So far as the consultation is concerned, we are in recess until 9 
o'clock tomorrow morning. 

Social Services and the Handicapped 

CHAIRMAN FLEMMING..! will ask the consultation to come to order, 
please. 
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Vie are going to spend at least a portion of the morning on social 
services and the handicapped. The first presentation will be made by 
Judith E. Heumann, who is deputy director of the Center for 
Independent Living at Berkeley, California. She has occupied this post 
since 1976. In this capacity she oversees the daily operations of the 
center and the Disability Law Research Center, which is the legal 
service and civil rights training and advocacy program. The center 
also encourages mainstreaming in public schools and places disabled 
persons in jobs in the community. 

Ms. Heumann has worked for Senator Harrison A. Williams where 
she was involved in the development of legislation affecting the 
education and rehabilitation of the handicapped. Her many awards and 
honors include being one of 20 California women honored by 
Governor Jerry Brown during the Salute to Women ceremony in 
1979. 

She will summarize her paper on services, delivery rights, and the 
handicapped. 

Ms. Heumann, we are delighted to have you with us. 

SOCIAL SERVICES AND DISABLED PERSONS 

By Judith Heumann* 

The statistics are clear: Only a small percentage of the disabled 
Americans who could work are working; only one-third of all blind 
adults are employed, only 47 percent of all paraplegics. The disabled 
population is one of the most underemployed in the Nation. 

That discrimination exists is evident. What are the causes? Prejudice 
on the part of potential employers, though documented, is only one 
thread in a complex web of discrimination that disabled people 
confront during their lives. Some of these obstacles are inadvertently 
created by the very government agencies designed to "help the 
handicapped." What are these patterns and practices of discrimination 
found by disabled people with respect to various social service 
agencies and what effects do these social service delivery systems have 
on the elimination of barriers to the rights of equal employment 
opportunities for disabled people? 

When we say "disabled people," we are referring to the estimated 35 
million Americans who, according to the Rehabilitation Act of 1973, 

* Ms. Heumann is deputy director, Center for Independent Living, Berkeley, California. 
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(1) are restricted physically or mentally in at least one of their life 
activities; (2) have a history of such a condition; or (3) are perceived as 
having such a condition. We thus include blind and vision-impaired 
people, deaf and hearing-impaired people, quadri- and paraplegics, 
postpolios, developmentally disabled individuals, people suffering 
from heart conditions, persons who have had cancer, physically 
disfigured individuals, etc. The definition is broad. It is estimated that 
60-70 percent of all Americans will become disabled sometime during 
their lives. Though this definition cuts across all societal strata, 
disabled individuals experience discrimination as a class. Segregation is 
practiced equally on orthopedically disabled and mentally retarded 
people. 

As with ethnic minorities, deep attitudinal fears color the interaction 
between the disabled minority and the rest of America. But discrimina
tion against disabled people has one unique characteristic. Even if one 
could remove all attitudinal barriers confronting disabled people in 
their quest for gainful employment, mobility and perceptual barriers 
would continue to isolate the disabled individual. Support systems 
enabling disabled persons to overcome such barriers, such as ramps, 
sign language interpreters, attendant care, are integral to the discussion 
of civil rights for disabled people. 

In this paper, we begin with a view of the disabled individual as a 
whole being with basic needs and rights. Social service agencies, for 
the most part, lack such a perspective and dole out service in a 
piecemeal fashion. One hand doesn't know what the other is doing. 
The impact of such practices on the disabled individual is to reduce 
her or him to a subhuman status. Thus the cycle of negative attitude 
and resultant discrimination that characterizes social interaction for 
the physically or mentally different individual is perpetuated. 

Modern society is still unconvinced that there are compensatory 
returns on investments in the disabled. Western society has historically 
considered disabled people inferior and undesirable. According to the 
Old Testament, orthopedically disabled and blind people could not be 
admitted to the Lord's house. Greek law stipulated that disabled 
children be put to death. Plato promoted the idea that "the offspring of 
the inferior or of the better when they chance to be deformed will be 
put away in some mysterious, unknown place, as they should." 

In more modern times, high school textbooks advocated the 
institutionalization of all disabled people, classifying the disabled 
individual as "defective" (like part of a machine) and "lacking some 
normal power." In the fifties many States required by law that disabled 
people, including epileptics, undergo forced sterilization. Recent 
statutory history includes denial of disabled peoples' right to vote, 
drive, marry, or hold public (elective) office. Anyone who was 
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"diseased, maimed, or in any way deformed, so as to be an unsightly or 
disgusting object [sic]" was prohibited by law from appearing in a 
public place as late as 1974. 

The societal attitudes as evidenced by the foregoing examples have 
prompted a public policy of segregation. As is well summarized in the 
Disability Law Resource Center in Berkeley amicus brief filed with 
the U.S. Supreme Court in the Davis case: 

. . .Attitudinal barriers have caused the disabled minority to be 
excluded from the policy making process and forgotten. We have 
consequently designed a nation for the average, "normal," able
bodied majority, little realizing that invisible millions cannot enter 
our buildings, ride our subways and buses, enjoy our educational 
and recreational programs and facilities and use our communica
tions facilities. 

Education 
The groundwork for future employment discrimination begins early 

and is fully evident by the time the disabled individual enters (or 
doesn't enter) the public school system. American educational policy 
toward disabled persons has largely been one of segregation. 

Until the passage of Public Law 94-142, the Education for All 
Handicapped Children Act of 1975, local governments were not 
required to establish equal educational programs for disabled children. 
As with blacks and other minority groups, the disabled cannot 
realistically be given equal opportunities unless they are integrated 
into the mainstream of society at an early age. The classroom 
segregation of disabled children maintains the societal attitudes of 
inferiority of disabled persons, which sabotage any semblance of 
equality. 

Now that there is a law on the books, which guarantees an 
appropriate education for all children in the least restrictive environ
ment, the problem is enforcement. A recent study has found many 
discriminatory practices in effect, despite legislation. Published by 
Educational Advocates Coalition, a consortium of 13 advocate groups 
for vulnerable children, and entitled Report on Federal Compliance 
(also known as the Children's Defense Fund Report), the study finds: 

(1) Children identified as needing special programs are still on 
waiting lists; 
(2) Many children, still institutionalized or in foster care situations, 
are routinely denied appropriate educational services; 
(3) Children are denied support systems such as health care and 
transportation that are essential for their education in appropriate, 
least restrictive environments; 
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(4) Overidentification of children of racial wJnorities as mentally 
retarded, often due to culturally biased testing materials; 
(5) Severely disabled children are denied education in excess of 
180 days; if "appropriate" education for a particular child requires a 
year-round program, then·the law provides for such; 
(6) Many children are suspended for up to 2 years for behavior 
that is a result of their disability; 
(7) Many children have not had the individualized evaluation 
required by law; 
(8) States have failed to set up surrogate parents (advocates to act 
for children when parents aren't available, i.e., when a child is in an 
institution or under foster care and has no representation). 

The departments of education and welfare are not enforcing the 
Federal law though they know children are not being served. 

Public Law 94-142 has made a positive impact: More children are 
being served; services have expanded; new programs have been 
created; and many severely disabled children have returned to the 
community. But advocates, as evidenced in the findings of the above 
report, cannot declare a victory and go home. The most crucial issue is 
the absence of support systems like transportation and health care that 
would allow placement of children in the "least restrictive" environ
ment. 

Discriminatory educational practices emerge before and after the 
kindergarten through 12th grade period covered by Public Law 94-
142. Some children need developmental programs from birth. Few 
States have laws governing the preschooler (some programs are 
provided under Title XX and the Head Start program). Thus many 
disabled children are at a double disadvantage by the time they reach 
kindergarten. What happens after sixth grade? Programs on the 
secondary level are deficient, limited in most areas to vocational 
rehabilitation. Consequently, we are blessed with a fine supply ofblind 
piano tuners and orthopedically disabled greeting card designers. 

At the postsecondary educational levels, disabled students are 
discriminated against in admissions and access to programs. Discrimi
natory practices cited in a recent study from Law!"ence Hall ofScience 
at the University of California in Berkeley include: 

(1) Complete exclusion of disabled students from departmental 
programs; 
(2) Individual instructor option to exclude disabled students from 
classes; 
(3) Nonrelocation of inaccessible classes to allow disabled student 
participation; 
(4) Discrimination in admittance to departmental programs on the 
basis ofperceived employment opportunities; 
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(5) Nonmodification of examination procedures so that examina
tions would reflect student achievement in the course rather than 
effects of disability; 
(6) Individual instructor option to limit the use of auxiliary aids by 
disabled students such as tape recorders. 
So, armed with an education considerably less than "the best money 

can buy," the disabled individual confronts the world of work. The 
full weight of systemic discrimination and lack of interagency 
cooperation is about to be unloaded on his or her shoulders. 

Employment 
It becomes increasingly clear as one studies the supplemental 

security income systems of the department of welfare and the 
vocational rehabilitation programs of the department of rehabilitation, 
the two financial mainstays of many adult disabled people, that the 
American work ethic does not extend to the disabled community. 
Disabled individuals are encouraged not to work. Every year $21 
billion dollars is spent by 61 Federal programs on severely disabled 
adults; $18 billion goes to income maintenance (SSI), and $2 billion 
goes to direct services and training or rehabilitation. The scales are 
thus heavily stacked in favor of keeping people on welfare rather than 
training them for jobs. There are historical reasons for this skewed 
interest; i.e., successful rehabilitation grants were comparatively late in 
appearance. 

The worst effect of the relation between SSI and the vocational 
rehabilitation program is the intense disincentive against employment 
built into the systems. Before a disabled person can work, certain basic 
conditions must be met. She or he must have a healthy diet, adequate 
housing, reliable transportation, and, often, assistance in daily routines 
such as dressing and bathing. A visually-disabled person might employ 
a reader; a deaf person, an interpreter; and an orthopedically disabled 
individual, an attendant. Such services are often covered by SSI, as 
well as disability insurance and medicare payments. As soon as a 
disabled person makes $200 a month-i.e., is involved in "substantial 
gainful employment"-she or he loses these benefits. Therefore, when 
a disabled person considers a job, she or he must determine if the 
earnings will be substantial enough to affect eligibility for income 
support and, if so, if the earnings will be substantial enough to meet the 
continued needs for housing, transportation, and a healthy diet. 

Many disabled people are incapable of locating employment that 
will enable them to support themselves if their eligibility for assistance 
is cut. Disabled people are faced with a do-or-die situation if they take 
a job. The low earnings levels that income-maintenance programs set 
for termination of eligibility encourage the disabled person to rely on 
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handouts instead of employment. Thus, these income-maintenance 
programs discourage employment, encourage dependence, and con
tribute to the undignified position of the disabled person. 

Often, regulations covering medical services under SSI discourage 
and prevent employment. The method that medicare and medicaid use 
to determine the reasonable cost of durable medical equipment 
(wheelchairs, hospital beds, etc.) is antiquated. Medicare and medicaid 
cannot legally pay for even 80 percent of the retail purchase price of 
necessary durable equipment. This equipment is often a prerequisite 
for employment. Consequently, a disabled person can be confronted 
with a discouraging "Catch-22" situation. "I can't get a job without a 
wheelchair, and I can't make up the cost of a wheelchair because I 
don't have a job. In fact, I can't even get to the medicaid office to 
confront them with my dilemma!" Thus, medicare and medicaid have 
implemented a cost-control device that effectively defeats the agen
cies' intent to provide adequate health care for their clients-a case of 
"penny wise, pound foolish." 

Consider the following example: A certain medical insurance 
agency in California denied a client's request for a $300 wheelchair 
seat cushion replacement on the grounds that it is agency policy to pay 
for seat cushion replacements once every 3 years. The client is 
ineligible. Since the client has 3 weeks of class and exams left to finish 
a quarter at college, he attempts to make do with an old, wornout seat 
cushion. As a result, he develops a decubitus ulcer for which he must 
be hospitalized for 3 weeks at a cost of $4,000 and is bedridden for 3 
additional weeks. 

The problems of disincentives in the SSI system cannot be 
overemphasized. Even without interagency foulups, such as cited 
above, the disincentive policy alone can account for the great numbers 
of unemployed disabled people. The benefits issue also underlines the 
necessity of support services if disabled people are going to be able to 
exercise their constitutional rights. 

What can the disabled individual expect who goes to vocational 
rehabilitation through the department of rehabilitation? The rehabilita
tion counselor is influenced by at least two factors: lack of funds and 
pressure for successful case "closure" (people on the job). Thus, in the 
past, many severely disabled individuals were not seen as good 
"closure" risks and could not qualify for vocational rehabilitation. The 
Rehabilitation Act of 1973 prioritized severely disabled clients for 
vocational rehabilitation. The result? A rise in the percentage of 
severely disabled individuals being served and an overall decline in 
caseloads. 

The rehabilitation service agencies can also fall into the discrimina
tory practice of job stereotyping. Counselors encourage disabled 
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clients to consider jobs that are "most suited" to the client's disability. 
Conversely, the counselors have discouraged clients from considering 
jobs that the counselors have prejudicially assumed to be beyond the 
capabilities of their clients. The result of job stereotyping is that the 
disabled get confined to relatively few careers. This confinement helps 
to defeat attempts to integrate the disabled person into society. Thus, 
prejudicial societal attitudes about the disabled minority remain firm 
because more people remain unfamiliar with disabled people. 

Related Issues 

Affirmative Action 
All the systems discussed so far, education, welfare, health, 

rehabilitation, have one thing in common that severely affects disabled 
people. These agencies are staffed, with few exceptions, by able
bodied persons. All the good intentions and charitable feelings in the 
world will not provide these professionals with the knowledge of what 
it feels like to grow up disabled in a white male-dominated, able
bodied society. Certainly, inservice training sessions to sensitize and 
inform can have positive results. But an obvious remedy is an 
affirmative action hiring policy of disabled professionals for these 
agencies. 

Institutionalization 
The general effect of all discriminatory patterns and practices is to 

segregate disabled individuals from the community. Two million 
Americans are subjected to the most extreme form of segregation: 
institutionalization. Federal welfare programs encourage the institu
tionalization of disabled people. Under Title XX programs, the 
Federal Government contributes more money per disabled person to 
the States to pay for institutionalization of disabled people than to pay 
for necessary inhome support services (IHSS). Even though the total 
cost of institutionalization is higher for the combined governments, 
State and Federal policy generally encourages institutionalization. 

Institutionalization is the ultimate segregation, carrying to its logical 
extreme society's treatment of the disabled community. Institutionali
zation (1) removes disabled persons from possible contact with 
nondisabled people, thereby depriving both groups of possible enrich
ment; (2) keeps disabled people in their "place"; (3) sets up expecta
tions that a. disabled individual cannot be like anyone else; and (4) 
removes the possibility of personal control over life decisions from the 
disabled person. The policy of institutionalization was practiced on all 
disability groups in the past and today is particularly characteristic of 
the treatment of mentally retarded and mentally ill persons. 
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The 1971 amendments to Title XIX of the Social Security Act allow 
for funding of "institutions" serving as small a population as four 
disabled persons. Thus, the possibility of small, community-based 
living arrangements for people with mental retardation was provided. 
However, implementation of Title XIX has consistently channeled 
money to large monolithic institutions. 

Why this trend to fund large rather than small-scale operations? 
Money isn't the answer. Small is cheaper in this instance. We are faced 
with further evidence of the desire to remove disabled people from the 
community. 

A recent paper by the Center on Human Policy at Syracuse 
University entitled The Community Imperative makes the argument 
that deinstitutionalization, integration, is not only a moral, but also a 
legal imperative; integration is basic to the constitutional notion of 
liberty. 

Transportation 
Transportation is a public rather than a social service. We must 

include it here because the availability of accessible transportation is 
critical to a nondiscriminatory employment situation for disabled 
people. 

Federally mandated mass transit is not only not being enforced, it is 
being discarded as a concept in the face of a backlash caused by the 
current economic recession. But disabled advocates continue to fight 
for mass transit, realizing that lack of mobility condemns the disabled 
to the bottom of the economic scale. "Belt tightening" in the face of an 
economic crisis is virtually impossible for disabled individuals. They 
have no "luxuries" to give up. 

1980 U.S. Census 
Disabled leaders are gravely concerned that the census data 

currently being collected is not going to reflect the numbers of 
disabled people in America. Advertising for the census was not 
captioned for the hearing impaired. Disability is not effectively 
screened in either the long or short forms. The census is important 
because funding appropriations will be made on the numbers recorded; 
and Federal funding is a necessity for service organizations, given 
apathy of the private sector at large. 

Section 503 
Some mention should be made of the existing mandates against 

employment discrimination. Section 503 of the Rehabilitation Act of 
1973 states that any contractor or subcontractor receiving at least 
$2,500 from the Federal Government must have an affirmative action 
hiring practice towards the disabled. In contrast to Title VI, which 
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applies to other minority groups, section 503 does not make any 
recommendation to the private sector about employment of disabled 
individuals. So far, attempts to include disabled people under Title VI 
have failed. 

The problem with 503 is, again, enforcement. According to the Wall 
Street Journal, less than 0.1 percent of all affected contractors have 
filed affirmative action plans. State agencies such as the fair employ
ment practices commission are charged with monitoring compliance, 
but cases may take from 9 months to 3 years to process. 

Recommended Action 
As should be evident by now, the American system denies disabled 

people equal opportunities for employment. Many of the agencies that 
are specifically designed to promulgate equal rights for disabled 
people contribute to the problem. Because there is no interagency 
coordination, each agency spends much of its resources trying to 
compensate for the damage the others have done. Possible solutions 
include: (1) increased interagency cooperation coupled with an 
affirmative action policy for hiring of disabled people; (2) stepped-up 
enforcement of existing civil rights legislation; (3) creation of new 
legislation; (4) reforms within the agencies; and (5) most important, 
increased advocacy by disabled individuals who have received 
services in a holistic environment. 

Without interagency cooperation, many programs are doomed to 
failure and noncompliance with civil rights legislation. For example, a 
high proportion of learning-disabled and mentally retarded children 
are ending up in correctional institutions. Because the child does not 
have a parent to advocate for him or her, the child ends up in a 
correctional institution where the goal is correction and punishment. 
There is virtually no communication between the correctional, the 
educational, and the rehabilitative systems. The child is certainly being 
deprived of an "appropriate" education. 

To prevent these situations, very clear interagency arrangements 
need to be made to provide service delivery. Turf battles will continue 
between departments unless State and local leadership demands joint 
service plans. There have been some strides in this d,irection in services 
for disabled children, for example, in Florida, Louisiana, and North 
Carolina with the establishment of interagency guidelines and rules. 

Current legislation must be enforced. We suspect that many 
politicians have been hesitating in an attempt to judge the extent of the 
supposed economic "backlash" against disabled people's civil rights. 
We need a firm commitment from all levels of government for 
enforcement of and adequate appropriations for existing legislation. 
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This is not the place to display the fallacies of the "How Much for 
the Handicapped?" cost dispute. Suffice it to say that for every dollar 
spent on rehabilitation an estimated $5-$70 is returned to the 
government in the form of taxes, increased earning power, etc. The 
cost of segregation is high. 

But cost is not the point. The point is that recent legislation secures 
the civil rights of disabled people. Rights are guaranteed by the 
Constitution and can never have a price tag placed on them. 

We urge officials of the Office of Civil Rights to monitor all 
agencies for failure to enforce civil rights legislation for the disabled. 
For example, the recent attempts at weakening 504 transportation 
mandates for accessibility will seriously affect the civil rights of 
disabled people. 

Among suggestions for new legislation are: (1) a birth-to-death 
system of services that would allow delivery of services at the onset of 
disability; (2) an inclusion of "significant others," i.e., parents and 
guardians, as recipients of psychological and financial support systems; 
(3) national medical insurance for all Americans, etc. 

Existing social service agencies should improve communication 
between themselves and disabled individuals. To make simple commu
nication possible, all offices of agencies must do five things: (1) they 
must install a TTY line for the deaf; (2) they must have at least one 
staff member who can communicate fluently in sign language; (3) until 
accessible public transit is a reality, they must be prepared to meet 
same-day transportation requests for all disabled persons who have 
business with the office and cannot use public transit; ( 4) they must use 
braille and large print or tape cassettes for communicating with 
visually-disabled persons by mail; (5) they must develop the patience 
needed for oral communication with persons with speech disabilities. 
When these conditions are met, the increased communication will 
foster greater interaction and greater understanding between disabled 
and nondisabled persons. Consequently, the system would become 
more responsive to disabled people and the social service delivery 
system more effective. 

In order for the Nation's health care agencies to help make equal the 
employment opportunities of the disabled with the nondisabled, they 
must adopt cost-control devices that encourage the disabled to work, 
but don't endanger the disabled person's health. Most importantly, 
these cost-control procedures must encourage flexibility while main
taining accountability. All health insurance agencies must pay 100 
percent of the purchase price of all medical services and goods. 
Provision should be make for the prompt replacement of wornout or 
damaged equipment. The goods and services handled by health 

228 



maintenance agencies are a prerequisite to even an attempt to look for 
employment and are necessary to basic independent living. 

In the final analysis, disabled people themselves must protect their 
rights. But they can only do this if they have access to a holistic 
service delivery system. Disabled people are in a double bind. Their 
struggle to fight discrimination is hampered by the lack of services to 
meet their needs for daily survival. Without services, civil rights laws 
aren't worth the paper they're written on. If we don't have attendant 
referral, if we don't have money to hire attendants, if we don't have 
assistance in finding accessible housing, if we don't have wheelchair 
repair and accessible transportation, we don't have civil rights for 
people who can't get out of institutions to exercise those rights. 

We believe that independent living programs, which provide 
noninstitutionalized coordination of services and peer support, have 
been crucial in the struggle against segregation and discrimination. 
Through 'these programs, the concept of disabled people controlling 
their own lives rather than being taken care of has become part of the 
service delivery system. 

Independent living does not necessarily mean living by yourself or 
doing things totally by yourself. Rather, it means having as much 
control as possible over your environment. It means knowing what 
you need and making decisions and meeting those needs. 

For example, if you can get out of bed and get dressed by yourself 
but it takes you 3 hours when, with the help of an attendant, you can 
do it in half the time, then using an attendant frees your time and 
energy to do other things. You don't have to struggle every morning 
to get yourself out of bed in order to be independent. As long as you 
have control over your attendants so that you are making decisions 
about when you get up, what you'll wear, what you'll eat, etc., then 
you are making choices. 

Independent living programs are consumer-controlled, noninstitu
tional providers of services and advocacy. They enable disabled 
people to take control of their own lives. In turn, these programs, 
under the control of disabled staff, can affect the larger institutions and 
systems that have controlled and discriminated against disabled 
people. It is for this reason that we include the establishment and 
strengthening of independent living programs as a recommendation 
for remedying the, patterns and practices of discrimination in the social 
service agencies. 

Tne rehabilitative effectiveness of independent living programs has 
aroused much interest and has led Congress to call for the establish
ment of independent living programs throughout the United States. 
Unfortunately, Congress has not appropriated sufficient funds for such 
development. 
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This paper has been intended as a cursory glance at some of the 
patterns and practices of discrimination faced by the disabled with 
respect to various social service agencies and the effect these social 
service delivery systems have on opportunities for equal employment. 
Some recommendations have been made in conclusion. This paper is 
by no means exhaustive. Its main purpose is to be illustrative of a vast 
and complex puzzle. Hopefully, this paper has covered a basic 
awareness of the obstacles faced by disabled persons and will provoke 
serious thought by groups throughout the country. 

STATEMENT OF JUDITH E. HEUMANN, DEPUTY DIRECTOR, 
CENTER FOR INDEPENDENT LIVING, BERKELEY, CALIFORNIA 

Ms. HEUMANN. Thank you. 
What I would like to do is probably much more than a summary of 

the paper, since I think the paper is pretty much self-explanatory and 
my presentation will basically be highlighting what was presented and 
will give you some additional information about a number of the 
problems that disabled people are currently facing in the social service 
area. 

CHAIRMAN FLEMMING. If you would take about 15 to 20 minutes, 
that would be fine. 

Ms. HEUMANN. Good. 
I belong to the largest civil rights group in the country. The 

statistics, while they vary, go anywhere from 35 million to 47 million 
and up, and yet our civil rights group still has not yet received the 
status within the nondisabled community as a civil rights group 
representing a body of oppressed people in this country who have thus 
far been unable to achieve our place within this society, based on the 
failure to provide appropriate services and probably most importantly 
based on the failure of people in this country to believe that disabled 
individuals are in fact people who have the ability to achieve and have 
the desire to achieve. I think it is still all too common that disabled 
people in this country are perceived ofas people who are sick and who 
are in need of being taken care of, as opposed to people who have 
different needs and whose needs, in fact, can be met, which will allow 
us to achieve our goals. 

We come from many backgrounds. We are black, we are white, we 
are Chicano, we are old, we are young, we are A-sians. We are 
mentally retarded, mentally ill. We have multiple sclerosis, muscular 
distrophy, heart disease, cancer. There are more labels than I could 
possibly even list to you, and you probably wouldn't know all of those 
labels. But the labels somehow seem rather unimportant, inasmuch as 
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they merely characterize a medical diagnosis, and in that sense they 
often fail to address the needs of the individual. 

People are afraid to look at disabled individuals. People are afraid to 
touch us. People are afraid that 'they are going to catch what we have. 
Some people probably would do well to catch what we have, although 
many people would feel that this would be an inappropriate statement 
to make. 

What I would like to do very briefl:y is to give you a summary of my 
personal development as a person because I think it basically allows 
you to see that, although I was born in 1947 and had polio in 1949, the 
service delivery systems and the ability for disabled people to achieve 
have only changed moderately over the past 30 years. 

I had polio when I was a year and a half old. I was born to parents 
who were immigrants. I think the first thing that we need to look at is 
what kinds of services did my parents get and what kinds of services 
would parents get today. Basically, we are talking about very little. 
There are very few places where parents of disabled children can get 
appropriate information on what it means to have a disabled child, not 
only from a medical perspective, but from a civil rights perspective. 
What are parents' rights? What are their rights as parents and what are 
the rights of their children? What can their children be afforded? 

My parents basically struggled through the system and pushed the 
system to allow me in, because the system was not very willing to let 
me in. I was taken from one hospital to another, dealt with by doctors 
whose medical diagnoses were always very interesting, from, "Yes, 
Judy is going to be able to walk," to, "No, Judy isn't going to be able 
to walk." My parents finally decided that they were going to work 
with me to assist me in achieving that which I could and to supplement 
that which I physically wasn't going to be abJe to do for myself. 

One very interesting scenario that runs through my story and 
throughout the story of many disabled individuals is the fact that there 
is a desire on the part-and I don't want just to label the medical 
profession at this point, although they are certainly integrally involved 
in this-that one becomes more "normal" (whatever that means) when 
one is walking. If one is not walking, one is not "normal." I think you 
only need to look at the 1970 stamp that was put out by the United 
States Government entitled, "Hope for the Crippled," which was a 
stamp of a person seated in a wheelchair rising to a standing position; 
that, to me, indicated what people thought of disabled individuals in a 
wheelchair-which 'is ,a more visible thing, which is why l am sure 
they selected a wheelchair-you are not considered to be a whole 
person; However, once· you are in this standing position, that is 
normality. 
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My parents were not given appropriate information in relationship 
to equipment. They were instructed not to allow me to get an electric 
wheelchair because an electric wheelchair would mean that I would 
become more dependent and it was important for me to develop 
physically. 

Now, it is important for you to know that I am labeled as a 
quadriplegic, which means I have limited use ofmy arms and no use of 
my legs, and as I got older it became more interesting to see that this 
desire on the part of some to make me walk was not only impossible 
[to fulfill], but also was detrimental in allowing me to develop as a 
"normal" person. Because what the denial of certain equipment meant 
to me was that I was not able to keep up with my peers, and at this 
point I am talking atiout people in my age group, both disabled and 
nondisabled. My nickname with my friends was "The Turtle." I used 
to use crutches and braces, and from a medical perspective it was fine 
for me to use crutches and braces for therapy, but from an ability to 
integrate, it would have taken me 20 minutes to walk from here across 
the room. If I fell, I couldn't get up. I couldn't sit down in a chair by 
myself. I couldn't stand up by myself. But there was never a division 
bet\:\-7een when therapy was appropriate and when, in fact, it was in my 
best interest in terms of making sure that I was going to be able to be 
part of society. 

When it came time for me to go to elementary school, I was denied 
admission into the local public school because the principal informed 
my mother that I was a fire hazard. Although this is outlawed today, 
there are still cases all across the country of children being denied 
admission into schools based on disability. 

I was on home instruction from first grade to the fourth grade, for 
which a teacher came to my house two to three times a week with a 
grand total time of 45 minutes to an hour and a half. Obviously, there 
was no social integration going on. Academically, my parents and my 
brothers were teaching me at home, but socially I was not getting the 
kind of integration that is undoubtedly one of the most important 
things one gets in a school setting. 

When I was in the fourth grade, I was integrated. I was integrated 
into a segregated program. I was integrated into a program for 
orthopedically disabled children who were not ambulatory, and that 
meant that they couldn't walk up stairs. I went to school in the 
basement of a building, which I then ~ent to and taught at later on. 
"The kids upstairs," as we defined them, were the nondisabled 
children. We had no integration except every Friday for assembly. 
That was the significant integration that went on. 

I was the first to graduate from elementary school from my special 
classes and went to high school only because my mother and a number 
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of other mothers fought the system to allow us into high school. At 
that time, if you were in a wheelchair, you went back to home 
instruction; if you were in a wheelchair, you couldn't go to school. 

One of the most dramatic things for me in high school-and I think 
it is absolutely fair to say that this is true for children today-is the fact 
that coming from a segregated environment into an integrated 
environment was very difficult. There was no introductory period. 
There was no conceptualization of the fact that having been in classes 
with 10 to 12 children and then being thrown into a school with 32 
children, going from class to class-again, I didn't have an electric 
wheelchair-made things extremely difficult. 

When I enrolled in high school-I grew up in New York-I signed 
up for Spanish because, as you know, there are many people in New 
York who speak Spanish, and it seemed to me to be the most relevant 
language to take. However, in my special homeroom, which was just 
for disabled kids, there were four of us taking languages and three of 
the students were taking French. When I went to. my Spanish class, I 
was really afraid of being in a class with so many nondisabled children 
and having to go from one room to the other without any aides. 
(There were no aides in the school to assist you.) So I changed the next 
day from Spanish to French because I was able to go to French with 
my three disabled friends. I don't speak French today. There weren't a 
lot of people in New York at that time to speak French with, and it 
really is an important issue to look at in relationship to (1) the 
importance of integrating disabled children, which I absolutely believe 
in, and (2) the importance ofmaking sure that the integration is done in 
a way which best meets the needs of the children and not the needs of 
a system which all too frequently is not really out to provide 
appropriate services. 

When I graduated from high school, I wasn't allowed to go on the 
stage to receive an award because the principal decided that the three 
steps up to the podium was something that I shouldn't have to go 
through. Actually, he didn't want me up on the podium because I was 
in a wheelchair. Finally, he agreed to allow me up on the stage, but 
only if I would sit in the back and not come to the front. 

When I went to college, I went to a very small school. The 
counseling that I got in college is definitely something that needs to be 
pointed out because I would like to say that things have significantly 
changed between 1963, 1964, and 1965, when I was deciding to go to 
college, and today; but I don't think-and I think you could take a poll 
of people in the room-I don't think that things in fact have changed 
dramatically. 

I made my decision to major in speech pathology in the fifth grade, 
and that decision was based on a speech therapist in my special classes 
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telling me that I was very good in working with children who had 
speech difficulties and that I would be able to get a job in a hospital 
and, therefore, she thought that that would be a good vocation. I went 
to the department of rehabilitation and took a series of IQ tests and 
other batteries of tests. No one really ever sat down and explained to 
me what the job market was like, what jobs existed in 1965, what jobs 
would exist in 1975, etc., etc.; so that was the way I made my choice. 

When I went to college, a significant number of the disabled women 
who were on my campus were majoring in either speech or in social 
work because in social work you could also get a job in a hospital, so 
you were very secure. 

When I went to college, it was an enlightening experience for me 
and probably the beginning of my getting much more actively 
involved in what I would define as the civil rights movement, the 
political movement for disabled individuals. There was no disabled 
students' program on campus, and there were steps into the dormitory 
·that I had to go to. When we got the college campus to be willing to 
do a story on how the campus needed to make itself accessible, the 
head of the psychology department decided that it would probably be 
better for disabled students not to go to school at this particular 
college because it must be too traumatizing. Therefore, instead of 
looking at the issues of architectural barriers, which on this campus I 
must point out were relatively few-it was a campus of one square 
block; there were two steps into the dormitory which took 2 years to 
be ramped. There were no major architectural barriers. 

There were, however, significant attitudinal barriers. There were 
prof~ssors who didn't want disabled students in their classes, and until 
there was a disabled students' program, it was very difficult to get 
yourself admitted into some of these professors' classes. It wasn't based 
on the fact that you weren't qualified to get into the class, because 
obviously you were-you'd be accepted into the program; but the 
professor had the ability to keep you out of the pr<:>gram, and if you 
have had a chance to review my paper, you will see that a recent study 
which was done in California of the university system shows, in fact, 
that there still are colleges in California that are experiencing the same 
kinds of problems where professors are, in fact, excluding students 
from classes and/or departments that are not allowing students to 
become enrolled in those classes based on disability, not based on the 
ability to perform whatever the academic requirements would be for 
the class. 

I decided in college that I wanted to major in education and that 
was both a statement that l wanted to work with children, and it was 
also a statement that in the New York City school system with 70,000 
people working in it there were no disabled people who had been 
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accepted as teachers, who in fact became teachers and were disabled at 
the time they were certified. So I took appropriate courses, and, at that 
time, there were not enough teachers to go around and so you only 
had to take up to 12 credits and you didn't have to do student teaching. 
So I never experienced problems of student teaching. However, when 
it was time for me to take my exams, I passed my oral exam and I 
passed my written exam and I was failed on my medical exam. I took 
my oral exam and my written exam and my medical exam in buildings 
that were physically inaccesible-I had to be carried up and down the 
stairs to get in. When I went for my medical exam, I was greeted by a 
doctor who informed me that she had never had to give someone like 
me a medical exam. In my younger, youthful years, my response to her 
was I had every intention of suing in the event that I was not given an 
appropriate medical evaluation. 

I obviously failed my medical evaluation, and when I finally got 
notification as to why, it said, "paralysis of both lower extremities 
sequela of poliomylitis." I ran to the dictionary to find out what 
"sequela" meant-I thought it was something special-and found out 
it meant "because of." Subsequently, I was able to secure attorneys. 
However, at that point, I had tried to get the ACLU to handle the 
case. The ACLU informed me that this was a medical decision and, 
therefore, no court would be willing to look at the case. When I tried 
to explain to them that, in fact, it was a civil rights issue, that it was a 
denial of a job based purely on a medical diagnosis, not based on my 
ability to perform the job, they didn't even want to interview me. 

Some of the relevant questions that the doctor asked me-she 
wanted me to show her how I went to the bathroom, and I remember 
telling her that unless it was going to be a requirement for me to teach 
elementary school children how to go physically to the bathroom, I 
didn't see any relevance in my showing ·her how I went to the 
bathroom. I was no longer at this point using crutches and braces. She 
told me I was to come back for a second interview and at this 
interview I was to please bring my crutches and braces and to be 
wearing them. When I told her that I would not be safe to hire using 
my crutches and braces, she informed me that, nonetheless, I was to 
come back and show her how I could walk one or two steps. 

When I came back for my second medical interview, I came back 
with an advocate. The ad;vocate was not allowed in the room, but this 
time there were two male doctors and this woman doctor and myself, 
and it was written down in my record that I was insubordinate because 
I failed to bring my crutches and braces. 

The long and the short of that story was that I was fortunate enough 
to get Constance Baker Mottley as the judge on the case, who was the 
first black woman judge appointed to the Federal district court, and 
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she basically made it clear that she was going to keep the case and that 
it looked like she was going to rule in our favor. So they settled out of 
court. Then I couldn't get a placement. Finally, I was placed in a 
school that I had been a student in, and that was a very interesting 
experience because it really brought home to me the problems that 
were going on in special education. 

As a student I had particularly felt-and I couldn't articulate it that 
clearly-that the goals of the teachers for special education children
and I am not saying this is true for all special education teachers-but 
that the goals of many of the special education teachers were not the 
same goals that they had for nondisabled children, that there was a 
much lower expectation that disabled children, in fact, were going to 
be able to achieve. So, consequently, the quality of education that 
went on was really substandard. 

Now, when I went into the system-during my court battle I had 
been getting a lot of publicity and had been speaking out a lot on the 
problems-a number of the teachers in the school considered me 
rather a pariah because of my statements about what I felt were the 
problems 'in special education. I think many of those problems, as I 
said, are still going on today. I think that special education teachers 
have not had the kind of training they need to ensure that disabled 
children receive appropriate education, and I think, quite frankly, that 
one of the big problems going on in special education today is that 
special education teachers are terrified at the thought of teaching 
nondisabled children. So when we look at the issue of integrating 
nondisabled children into regular classes with the prospect of special 
education teachers going into the regular classroom, I think there is a 
real problem because those teachers are really afraid of moving into 
the regular mainstream-least restrictive educational environments. 

The scenario in all of this, I think, is to point .out that the services 
that have been available to disabled people in this country have been 
spotty, have been inferior, have not allowed disabled people to move 
into the mainstream of life. One of the remedies to this problem that 
has been developed across the country is what are being called 
independent living programs. These are programs that in many cases 
are run by disabled individuals, and we are beginning to develop a 
whole range of services which look at the disabled individual as a 
whole person so that the kinds of services that are being provided are 
being provided not only to the disabled person, but to the significant 
others,. whether it is a husband, a wife, siblings, mothers, fathers. The 
services range from attendant care (where we are able to assist others 
in finding people who can come into their homes to assist them in 
getting out of bed, in getting dressed, in moving about in the 
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community, and driving a vehicle, if that is necessary) to assisting them 
in finding actual placements in housing in the community. 

One of the big problems that still plagues disabled people in this 
country-and when I talk about disabled individuals I am, of course, 
also including elderly individuals-is the problem of institutionaliza
tion. The number of institutions that exist in this country and the 
number of disabled people who are placed in institutions in this 
country is rather appalling. The cost to the taxpayer and the 
deprivation to the disabled individual is something that needs serious 
consideration. In California, it costs approximately $40,000 annually to 
warehouse a person in a State institution. 

The services continue to go on to try to move people out of 
institutions, to move people into community living arrangements; by 
that I mean people living in houses, people living in apartments, people 
choosing where they wish to live in a community, in the same way 
that nondisabled people choose to live in their community. 

We assist people in making sure their equipment can be maintained. 
Equipment maintenance in this country is pretty appalling. When I 
lived outside of California, it could take anywhere from a week to a 
couple of months to get a wheelchair fixed. Obviously, if your 
wheelchair is the equivalent of your legs and you broke your leg and 
someone said, "You're going to have to wait 1 or 2 months to get your 
leg fixed," that wouldn't be a very acceptable approach to the 
situation. But as far as the ability to get equipment repaired in this 
country, there is not very much going on in a very organized way. 

The comment was made yesterday that when blacks were denied 
the opportunity to utilize transportation, it was simple: You couldn't 
sit in the front of the bus because you were black. Today, what goes on 
in the area of transportation and other needs of disabled individuals is 
that we study why it is not going to be effective for disabled 
individuals to use the system. In the case of transportation, we see that 
there are millions and millions and millions of dollars being spent by 
the Federal Government to show why disabled people, in fact, should 
not, cannot, will not, and do not want to use public transportation. 

The reality of the situation is that disabled individuals want to be 
able to use everything that exists within communities, that we want to 
be able to be mainstreamed, that we want to be able to become an 
integral part of this ~ountry, that the charitable approach, which has 
long existed in this country and around the world, which basically 
allows the Jerry Lewis telethons to go on, allows the Easter Seal 
telethons to go on, etc., etc., telethons which in fact do not allow for 
pride within disabled people, but rather continue to prey on the fears 
of nondisabled people becoming like us-"give money so that you 
don't have one of us." The government really has allowed these kinds 
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of programs, telethons, to continue because of its failure to provide 
appropriate services. 

So that I think if the Commission can make some strong recommen
dations which begin to deal with the needs of disabled individuals
and for sure in this case disabled people are not the only ones plagued 
with a fragmented system that does not employ the constituency that 
needs to be employed in order to provide appropriate services-in our 
case nondisabled peopJe continually provide services to disabled 
individuals-the recommendations would be welcomed in the disabled 
community, and if the recommendations would be heeded by other 
representatives in the government, it would be a miracle. 

Thanks. 
CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. The next panelist is Mr. Rudy Frank who is 

the Acting Director of the External Technical Assistance Division in 
the Office for Civil Rights in the new Department of Education. Unit! 
May 4 Mr. Frank was Chief of the External Technical Assistance 
Branch in the Office for Civil Rights in HEW. This office provides 
technical assistance in implementing section 504 of the Rehabilitation 
Act of 1973. It also dispenses approximately $6 million in contracts to 
organizations, public officials, disabled persons, and service providers 
such as schools and hospitals. 

Prior to his work in the Department of Education and HEW, Mr. 
Frank was responsible for developing disability policy in the Office of 
Policy Planning and Evaluation in the Community Services Adminis
tration. 

We are very happy to have you with us, Mr. Frank. 

STATEMENT OF RUDY FRANK, ACTING DIRECTOR, 
EXTERNAL TECHNICAL ASSISTANCE DIVISION, OFFICE FOR 
CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION 

MR. FRANK. Thank you very much. 
I should, by way of further background about myself, mention that, 

although I am a disabled Federal employee at the middle-management 
level, it was only in the last 4 years that I have become professionally 
involved in· disability issues. Prior to that time I worked with the 
Office of Economic Opportunity on program planning issues and was 
one of a relative handful of disabled Federal employees at my level. I 
mention that because I think one of the things that Judy Heumann 
touched on in her verbal commentary today and has articulated in 
detail in her excellent paper is that the service mixes in social service 
programs are affected by the service providers in the first instance and 
only secondarily by the needs of the service recipients. That is evident 
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in senior citizen feeding programs around the country, where we have 
lots of programs that give people congregate feeding 5 days a week. I 
don't know about you, but I eat 7 days a week. It is even more evident 
in the social service programs that are especially targeted on disabled 
individuals. Let me tell you what I mean. 

We have a Federal-State vocational rehabilitation system that costs 
$2 billion per year when you include the other agency add-ins. If you 
call a vocational rehabilitation office in whatever city you happen to 
be in, like here in D.C., and say, "I'm a disabled person. I just got here. 
I got out of an institution. How do I find housing that is accessible?" 
they will say, "We have no idea. We don't do that sort of thing." And 
they don't. 

If you call them and say, "I'm trying to get on SSl for temporary 
income. I'm a disabled person. I'm sure I qualify, but they say I don't. 
How can I get help?" they will say, "We don't know how you can do 
that." 

If you call them and ask about emergency wheelchair repair, 
because you are stuck in a broken electric wheelchair at the comer of 
14th and whatever and need to know how you can get emergency 
wheelchair repair, they don't do that sort of thing. They have no idea 
who does. 

This is true in most of the East Coast cities and in almost all States. 
In the West where independent living projects have sprung up, you 
have a different phenomenon. Independent living projects are projects 
planned and organized by disabled persons funded through a catchall 
variety of funding services and very recently being funded by the 
Rehabilitation Services Administration in a very small way. 

Where disabled people are actually involved in the planning of the 
programs and involved in the administration of them, there is a very 
different kind of service mix. There, you have available pools of 
attendants to help people who cannot deal with the basic needs of 
personal care. If you have just been in an institution and come out and 
need somebody to help you get dressed and get out so you can go to 
work, they have that kind of service available. They don't say, "It's 
not my department. We don't do that sort of thing." They do have 
emergency' wheelchair repair. They do have on a very, very limited 
budget a fairly creative way of scanning the housing market, which we 
all know is tight, and trying to find out where. the accessible houses 
and apartments are and trying to work a deal with the local housing 
authority for reserved slots for disabled persons. 

The intervention of disabled persons in the planning of these local 
programs has made a world of difference in the kinds of services 
provided by those programs. I think that is one of the points we have 
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to consider as we look to the planning and delivery of national 
programs. 

When you look at the history of the Federal Government's lack of 
success in planning for Indians without involvement by the Indians, as 
witnessed in the old BIA, there is an analogy. You had a lot of non
Indians in Washington planning and operating programs for Indians. 
The record of that program is laid out in the grim statistics that you 
are all familiar with involving the Indian population. 

It wasn't very many years ago when there were virtually no black 
or Hispanic officials at the middle-management or senior-management 
levels in the Federal Government in social programs. For example, 
very few minority executives were involved in planning for the old 
public housing programs although these programs dealt extensively 
with minority populations. While representation of women and 
minority-group members is still less than it should be at the decision
making level in most Federal programs, there has been real progress 
under leaders such as Pat Harris. However, this pattern of progress is 
not true as regards disability programs, and I think we need to be 
concerned as to why it is not. 

As Judy mentioned, there are 35 million disabled persons in this 
country. Disabled persons are, in fact, the largest and most diverse 
American minority group. They overlap, by the way, rather drastical
ly with other minority populations. The incidence of disability among 
black Americans, for example, is twice the incidence among white 
Americans. 

But if you look at the management ranks in the service-providing 
agencies, be they Federal or State or even local, you don't find 
disabled folks making decisions or recommending solutions. Why is 
that so? Well, I think it has to do rather more with values in how 
disabled people are perceived than with our abilities to do a job or 
even the question of whether or not we are qualified. 

With regard to the qualifications question, the vocational rehabilita
tion system does do one thing. It sends thousands of us to college
that system sent me through college, which I appreciate. But even 
though thousands of disabled people finish college, they also remain 
unemployed after a very expensive, federally financed undergraduate 
and graduate training. They are out there; they are qualified, but they 
don't get hired. 

The Federal Government has created something called a schedule A 
appointment so that severely disabled persons could be hired without 
any kind of reference to a civil service register or any kind of 
competition. So the argument that "Civil service procedures prevent 
us from hiring" is clearly invalid, because there isn't that smokescreen 
to hide behind. It is not a matter of merit competition and civil service 
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registers, because there exists an authority to go around those registers. 
There exists, as a matter of fact, a mandate, an unfulfilled legal 
mandate, to take affirmative action to hire and upgrade disabled 
persons in the Federal Government. 

Many States have parallel procedures in their legislation, but the 
affirmative action somehow has not been happening. I urge you to 
look at the reasons why. I think the reasons are in good part 
attitudinal. 

We have, as I indicated, a value problem in whether disabled people 
are perceived as the kind of people you would want representing us, 
the public, in making decisions and managing programs. We have the 
same kind of value system shown in all sectors of public dialogue. Judy 
mentioned mass transit. The one-time cost of making the entire 
American mass transit system accessible to disabled persons might be 
as much as $6 billion, spread over a 30-year period. It might cost that 
much. That figure of $6 billion is, by coincidence, the annual budget of 
the space program. 

Now, disabled Americans don't necessarily want to ride in a space 
shuttle, but they do want to ride the buses and subways to get to work 
like you and I and everybody else, and right now they can't. Somehow 
a one-time expenditure to help disabled persons is unthinkably 
inflationary, while an annual expenditure to run the space program is 
not inflationary. So this is a question of values, and I hope that the 
Commission would add its voice to that question, in considering how 
America makes choices which affect the lives of disabled people. 

One other point I would like to make. A lot of the problems we are 
seeing, as Judy mentions in her paper, are solvable under this 
administration. Section 504, which was passed in 1973, provides ample 
authority for Federal agencies to deal with all those questions. 
Currently, only 8 of the 28 Federal agencies have final regulations on 
section 504. This is some 7 years after the law was passed. 

President Carter just recently committed all government agencies to 
issuing regulations on section 504 by the end of December 1980. I 
would hope that the Commission would monitor this process and 
would hope you would look in particular at the need for a technical 
assistance effort to help grantees and disabled persons understand what 
their responsibilities and rights are. At the Department .of HEW, we 
spent over $5 million a year for the last 3 years in a process of 
providing assistance to school administrators and hospital administra
tors and disabled citizens in determining specifically what has to 
happen to those specialized programs to comply with the rather 
general requirements of the law. 

I am not sure that the government understands that yet. The 
agencies that I have talked to are not planning to reserve technical 
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assistance monies, and I think it is important that they do, because the 
law is not self-enforcing and the grantees, the local program operators 
will need a lot of help in figuring out specifically how to make their 
programs comply. 

I mentioned the $5 million per year for HEW. That sounds like a lot 
of money. By comparison, we are spending some $44 million a year on 
technical assistance on school desegregation. That is good. It is 
important that we continue doing that. 

That basically is it. 
CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. Our next panelist is Ms. Yetta W. Galiber. 

Ms. Galiber is responsible for the administration of the protection and 
advocacy system for the District of Columbia. The center pursues 
legal, administrative, and other appropriate remedies to ensure the 
protection of the rights of disabled persons. She is active in many 
community organizations involving the handicapped and has done 
several studies and research projects on handicapped issues. 

I would also like to note the fact that she is a member of the 
Advisory Committee to the U.S. Commission on Civil Rights from the 
District of Columbia. 

We are very happy to welcome you. 

STATEMENT OF YETTA W. GALIBER, EXECUTIVE DIRECTOR, 
INFORMATION CENTER FOR HANDICAPPED INDIVIDUALS, 
INC., WASHINGTON, D.C. 

Ms. GALIBER. Thank you very much. 
Ms. Heumann's paper provided a clear overview of the discrimina

tory practices in the delivery of social services to handicapped 
individuals. In her paper Ms. Heumann mentioned the fact that, as 
with ethnic minorities, deep attitudinal fears color the interaction 
between the disabled minority and the rest of America. This observa
tion leads into the concern I wish to address regarding the problems of 
ethnic minority handicapped persons and also a discussion of the 
services of the Information Center for Handicapped Individuals. 

We in the United States of America are faced with a dilemma of 
staggering seriousness. Our ethnic minority handicapped citizens are 
suffering, are being ignored, are dying physically and spiritually. A 
brief glance at the contours of our national patterns would at first 
serve to support the belief that we have only infinite reverence and 
tenderest compassion for our handicapped citizens. Yet, upon closer 
examination, we see that too many minority handicapped persons are 
hungry, unclothed, unemployed, unsheltered, and completely unaware 
of the better life which is their right. 
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Daily we see them by the hundreds in magazines, newspapers, on 
television; their eyes and the overpowering conviction of their 
circumstance cuts clearly through to something deep within us. We 
are made uncomfortable. We search in ourselves for something that 
will alleviate the guilt that we feel. Perhaps if we could talk to them, if 
we could say, "Look, here's how it is: Nothing's guaranteed. Let's try 
to understand. Try to hang on to survive. One day we will reach out to 
you," and perhaps, through some extraordinary effort, we could make 
some of them understand, could make some of them continue to wait 
patiently for the day of their self-deliverance. Yet, we know some of 
them are limited in the use of their very tools ofunderstanding. 

In the last two decades, in an effort to express our growing concern 
for neglected persons, our society has thrust itself deeply into the area 
of personal rehabilitation. This concern has been evidenced nowhere 
more strongly than in legislation resulting in programs designed to 
help handicapped persons. Regulations to these laws clearly require 
outreach so that ethnic minorities can share in these rights and have 
their ways of life respected and incorporated into institutional and 
social service programs. 

However, as a result of the historical climate and ever-present 
racism, they are overrepresented in every statistical indicator of 
socioeconomic and health ranks, and remain at risk with continuous 
and periodic episodes of acute anxiety attacks, depression, and 
personality disorders in an attempt to survive. Members of racial
ethnic groups are isolated from the mainstream of the service delivery 
systems and experience great problems in locating and accessing 
services. Social service professionals traditionally show concern for 
the problems of minority handicapped persons, but more often than 
not this concern has been patronizing and self-fulfilling of the needs of 
the majority establishment rather than that of minorities. 

Advocacy and outreach are essential if the necessary program 
changes are to be made to ensure services for ethnic minority 
handicapped persons. Information is power. Most minority handi
capped people do not have the information translated to them in 
understandable terms. This contributes to little or no participation of 
minority families in service planning due to limited knowledge, 
attitudinal constraints, and economic barriers. 

From a national study of minority participation in the developmen
tal disabilities movement conducted by New Dimensions in Communi
ty Service in San Francisco, California, I quote: "It is essential that 
service agencies make a special effort to recruit minorities into the 
planning and decisionmaking processes." 

A review o( the literature dealing with service providers reveals, for 
example, that Mexican American children are enrolled in special 
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education classes at twice their proportion in regular classes. Black 
children are placed in programs for the educable mentally retarded at 
three times the white rate. Among some Native Americans deviance is 
accepted. The child born with a handicap is not evaluated negatively. 
It is assumed in these groups that the child has the prenatal choice of 
how he wishes to be born and, if handicapped, is so by choice. 
Twenty-five percent of Spanish-speaking people are below the 
poverty level, 15 percent are unemployed, and the dropout rate from 
school ranges from 50 to 80 percent with educational underachieve
ment being an universal concern. These inequities and misconceptions 
are to a large extent due to the lack of information. 

It seems appropriate at this time to discuss the programs of the 
Information Center for Handicapped Individuals in the hope that its 
unique total and personal response to handicapped persons will inspire 
its replication in other States. 

In 1969 the U.S. Office of Education, Bureau of Education for the 
Handicapped, funded the Information Center. The center's compila
tion and revision of resource information has resulted in the publica
tion of the Directory of Services for Handicapping Conditions, the 
Directory of Social Services for the Spanish-Speaking Population, Here 
Comes the Sun, an annual directory of summer programs for handi
capped children, and Access Washington, a guide to metropolitan 
Washington for the physically disabled. These publications are 
distributed to universities, hospitals, local and national government 
agencies, schools, parents, and other interested organizations. 

The scope and depth of the Information Center for Handicapped 
Individuals services of the past year have been developed around the 
principles of the center's advocacy role in the District of Columbia 
and metropolitan area. Its track record is in providing information, 
referral, follow-along, outreach, linking the handicapped population 
with resources and services, and its forefrontness in identifying the 
comprehensive needs of handicapped citizens. This resource informa
tion, combined with the results of area statistical studies, enables the 
center to document unmet needs and gaps in services. 

In 1971 the District of Columbia government recognized the center 
as a viable community-based repository of information and services 
and is to date funding its operation. The mayor of the District of 
Columbia designated the center as the protection and advocacy system 
for developmentally disabled persons on August 1, 1979. The Voca
tional Rehabilitation Services Administration has contracted with the 
Information Center to serve as the city's client assistance project. Staff 
serve as ombudsmen on behalf of rehabilitation clients and client 
advocates. 
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The Information Center, under contract with the Developmental 
Disabilities State Planning Council, recently completed a study 
conducted in two phases. Phase one consisted of identification of 
persons with developmental disabilities in the District of Columbia and 
the identification of services available to these persons. Phase two was 
the determination of public knowledge of and attitudes toward persons 
with developmental disabilities. 

I believe that the findings of phase two of the study can apply to the 
entire country, and I would like to share the findings with you. An 
exhaustive examination of the data generated in phase two identifies 
the problem. Although there are many persons in the community who 
evidence positive attitudes toward developmentally disabled persons, a 
substantial portion of the population continues to harbor negative 
attitudes, essentially based in myths and age-old stereotypes, refuted 
repeatedly by researchers and program practitioners. These negative 
attitudes are manifest in discriminatory behaviors toward developmen
tally disabled persons in educational programs, employment, residen
tial pursuits, and other vital facets of their day-to-day lives. 

Philosophically, our society has moved away from the notion that 
institutional care and confinement is the most appropriate option for 
developmentally disabled persons. While it is encouraging that 70 
percent of those participating in this study agreed that institutional 
care is not generally necessary, it is distressing that 30 percent 
continued to subscribe to institutional care as both necessary and 
viable. 

The ramifications of the negative attitudes held by these persons 
become ever clearer when one attempts to initiate community-based 
services to supplant institutional care. Resistance to the development 
of group homes is sufficient to establish the case for the significant 
negative impact that can be exerted by such attitudes. 

Among practitioners in the field, gainful employment, either 
sheltered or competitive, has long been accepted as a realistic goal for 
the preponderance of developmentally disabled persons. Yet, despite 
the many corroborations of this fact, current data demonstrate that 
negative attitudes continue to persist concerning the employment 
potential and capabilities of developmentally disabled persons. 

These attitudes were expressed significantly more by males than 
females, a fact which occasioned even more concern when one 
remembers that males continue to dominate in supervisory and 
administrative capacities. This significantly affects the initial employ
ment and later job success of the developmentally disabled person. 
Therefore, job success for developmentally disabled persons will 
depend not only on effective training, but also on the existence of 
accepting attitudes in the employment market. 

245 



Respondents 55 years of age and older had negative attitudes to a 
significant degree in comparison with younger participants. It may be 
that older respondents have received more exposure to stereotypes and 
myths concerning developmentally disabled persons and thus are more 
resistant to change and to adopting new perceptions of these 
individuals. 

The data further indicated that those of lower income tend to hold 
negative attitudes to a greater degree than those of better financial 
means. The attitudes evident in this group include many of the 
longstanding myths. These include the notion that developmentally 
disabled persons should be confined to institutions, are mentally ill, are 
more prone to criminal activity, cannot hold jobs, and cannot profit 
from training. The principal significance in terms of effect ties in with 
the efforts to develop community-based services. Negative attitudes 
held by this group can act as significant deterrents to the development 
of vitally needed services. The development of group homes and other 
residential programs in the community is inhibited. Mainstreaming in 
public school classrooms is made exceedingly difficult, and employ
ment success of developmentally disabled persons is significantly 
impeded by the resistance. 

Now is the time when we must embark upon a full-scale, systematic, 
public education program in order to enlighten the general public 
more effectively. Fundamental attitudinal change will occur only 
through enlightenment, effective information, and eradication of the 
ignorance that engenders prejudice and discrimination. 

In closing, I strongly recommend that, since 1981 will be the 
International Year of the Handicapped, we in the United States of 
America devote the year to accomplishing realistic objectives-that 
one objective be promoting meaningful outreach efforts to provide 
appropriate services to the ethnic minority handicapped populations in 
this country. 

Thank you. 
CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. Our final panelist dealing with this subject 

of social services and the handicapped is Mr. Irving Peltz, who is 
presently Program Coordinator for Severely Disabled Veterans at the 
Veterans Administration. He counsels veterans on the benefits to 
which they are entitled following their discharge from military 
service. 

Mr. Peltz has been active in veterans affairs since his disability 
discharge from the Army in 1945. He is a combat veteran of World 
War II and saw action in the North African and Italian campaigns. 

We are very happy to have you with us. 
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STATEMENT OF IRVING PELTZ, PROGRAM COORDINATOR 
FOR SEVERELY DISABLED VETERANS, VETERANS 
ADMINISTRATION 

MR. PELTZ. Thank you. 
First, I would like to bring you greetings from the Administrator of 

Veterans Affairs, Max Cleland, who happens to be a disabled veteran 
himself, severely disabled in Vietnam. He had gone through the system 
on rehabilitation for his medical conditions, rehabilitation for his 
physical conditions, vocational rehabilitation, and he knows what the 
system has to offer. 

We of the VA are quite aware of the challenge that we have. There 
are now 30 million veterans in the Nation of all wars: World War I, 
World War II, Korean conflict, and the Vietnam era. About 2.5 
million are service disabled and about 2 million are disabled with 
various conditions that are not due to their service, but happened since 
they have come out of service. 

As the third largest agency in this Nation, we have about a quarter 
of a million employees with a $20 billion budget in order to service the 
veterans of the Nation and particularly the disabled veterans. We have 
172 VA medical centers consisting of outpatient clinics and hospitals 
with inpatient treatment, general/medical surgery, and research. We 
have offsite 101 satellite clinics around the country and 58 VA 
regional offices. They are all directed to service the needs of veterans 
in this Nation and particularly the disabled veterans, his dependents, 
and survivors. 

A majority of the veterans returning from the wars served, returned 
to their home communities, picked up their lives, and successfully 
readjusted and entered the mainstream of society. However, we are 
concerned in reaching those who have not adjusted well. It is clear 
that smaller target groups of service disabled, educationally disadvan
taged, unemployed, incarcerated, minority, aged, and those with 
psychological stress disorders need our special attention. 

I have given you target groups and the reason I have is because 
when we talk about disabled, the disabled can be unemployed; the 
disabled can be in need of psychological services; the disabled can be, 
and we find them, incarcerated; many of the disabled are aged. 
Therefore, I thought if I would give you an outline of our outreach 
efforts to reach these target groups to provide the services they are 
entitled to, that maybe it would give insight as to what we are trying 
to do and how we are trying to service the disabled veterans of the 
Nation. 

When I say "disabled veterans" or "veterans," I am talking about 
those citizens who have discharged their obligation of citizenship and 
served their country honorably in the Armed Forces of the United 
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States and then suffered an injury, disease, wounds, or a disability 
because of such service. 

We talk about civil rights. I am going to talk about part of the civil 
rights, what we call veterans rights. This is contained in Title 38, U.S. 
Code. The veteran has a right to know about the benefits and services 
that are available to him, those benefits that he has earned because of 
his military service. But if he is to receive these Federal benefits and 
veterans rights, he has to know, because the one thing we all must 
recognize, with all the laws granting benefits that we talk about and all 
the things that we say should be done for our returning veterans, it is 
not automatic. None of the benefits are automatically provided. 
Therefore, that disabled veteran has to initiate a claim for each benefit. 
He has to file an application. He has to request. And if he doesn't, no 
matter how severe his disabilities may be, no matter how well he has 
served his country, he will receive absolute zero, nothing. Therefore, 
we are obligated, with all the laws we say we have on the books and 
all the benefits that a grateful Nation has provided for these citizens 
who did discharge their obligation as citizens-we have to in some 
way reach them. 

Therefore, I have a short outline of the VA's outreach efforts to 
reach and serve these special target groups of veterans and help them 
make a good readjustment. V A's outreach begins for the service 
disabled before his military service ends. Through liaison with the 
military services, the VA provides assistance in training to their 
counselors on veterans benefits in order that they may conduct certain 
separation briefings to let that serviceman know before he comes home 
about the Federal benefits and the VA services that are available to 
him. 

Direct assistance is provided to those servicemen patients in need of 
vocational rehabilitation counseling at the military hospitals. Again, 
this is before their separation. Motivational visits are set up and 
followup contacts are made within 60 days after their separation from 
service, there again, in order to motivate the disabled veteran to take 
advantage of V A's vocational rehabilitation, education, and training 
programs. Followup contacts are made for those disabled veterans 
who may have entered the program and dropped out and, for some 
reason, had not completed their rehabilitation. 

We developed a number of special projects in cooperation with the 
Department of Labor and, in the private sector, the National Alliance 
of Business, and I would like to highlight a few of them. The VA has 
mailed out to all disabled veterans a questionnaire offering counseling, 
vocational rehabilitation, job-finding assistance, and in addition we 
then set up a referral to the local veterans employment representatives 
stationed in the community at the State employment security job 
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services' offices throughout the country, about 2,400 offices. We then 
set up a miniresume profile program as part of this for the unemployed 
veteran that would be prepared by the local veterans employment 
representative and sent to the National Alliance of Business, and 
through their metro offices around the country, they would distribute 
these miniresumes to their participating companies. As I understand, 
they had about 40,000 or 50,000 participating companies. 

We completed this program and are reviewing the possibility of 
continuing it. Also, in cooperation with the Department of Labor and 
the State employment security agencies, the VA provides lists of 
service-disabled veterans to their disabled Vietnam-era veterans 
outreach program (DVOP) representatives. We developed a VA 
training program to train the DVOP representatives in reference to the 
benefits and the VA services that are available. An outreach effort is 
made by the DVOP representative in order to provide employment 
counseling and job placement services for the disabled veteran. 

We have career development centers (CDC) located at our regional 
offices for special employment services to the disabled, the education
ally disadvantaged, and those in need of vocational readjustment 
counseling. The CDC provides counseling and career planning, 
occupational information, marketing job skills, and job-finding assis
tance. 

We have mail-outs ofnotices to all eligible applicants of the severely 
disabled veteran who may be entitled to special services such as the 
specially adapted "wheelchair" housing program for the severely 
disabled-paraplegics and amputees. We have mail-outs for therapeu
tic and rehabilitative devices that are sent to all disabled veterans who 
are in receipt of special monthly compensation or in receipt of aid and 
attendance. 

We continue to send out notices for those who may be entitled to 
outpatient treatment for any medical condition if they have a 50 
percent disability or greater, and we advise them of the medical care 
provided under the CHAPVA program for dependents and survivors 
of totally disabled veterans. 

We have visual-impairment teams to provide services to blinded 
veterans in their home communities and assist in medical care, veteran 
benefit programs, devices to help overcome blindness, and referrals to 
blind rehabilitation centers and clinics. 

We have the outreach rehabilitation technicians who are with 53 
drug dependency satellite clinics. The ORT seeks out and offers these 
services to disabled veterans in the community who may be in need of 
this specialized treatment. 

There is a continuing outreach effort to locate and recruit disabled 
veterans for job openings with our agency. The VA is a member of the 
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Work Group on Disabled Veterans of the Interagency Committee on 
Handicapped Employees. Contacts are made with national veterans 
organizations, State employment security agencies, Office of Personnel 
Management, and VA's own counseling and assistance staff, and 
through competitive civil service procedures and, by special authority, 
noncompetitive appointments are made under the VRA, veterans 
readjustment appointments, under the Vietnam Era Readjustment 
Assistance Act of 1974, and the civil service regulations of 315.604 
concerning disabled veterans under vocational rehabilitation training 
with a Federal agency and appointment on completion of such a 
program. 

Of course, the disabled veteran is labeled in any which way you 
want-I have heard this over and over again during the 2 days we 
have been here-the disabled veteran can be economically disadvan
taged, he can be minority, he can be incarcerated-you name it. In 
addition to that, he has a disability. 

Through our veterans' assistance discharge system, a complete 
packet of veterans benefit information is sent to the returning veteran. 
Included are applications and enrollment forms for vocational rehabili
tation and training, certificates of eligibility for home loan guarantees, 
veterans group insurance, and the telephone number and address of the 
nearest VA office ready to assist him. A reminder letter is again sent 
out 6 months after his separation with the same information and again 
urging him to come in for services. 

There have been special programs implemented by the Department 
of Medicine and Surgery concerning readjustment counseling for the 
Vietnam-era veteran. You may have heard of the vet reach program. 
There are about 86 storefront areas where they seek out those who 
have psychological stress disorders and may need special help. We 
have set up peer group visits to the disabled veteran and basically, of 
course, realizing that no matter what services you provide and 
rehabilitation and counseling and the medical care and all that, the end 
result is a job. If that disabled veteran is not placed in suitable 
employment where he can support himself and his family, then you 
fail. The Veterans Administration's primary objective is to help 
rehabilitate the disabled veteran so that he gets to that point. But the 
primary function for such employment services belongs to the 
Department of Labor and the State employment security agencies 
throughout the country. We have worked very closely with them in 
developing coordinated interagency programs to deliver the services 
to the disabled veterans. 

I had some highlights of some special programs that we have been 
providing for the minority veteran, female veteran, incarcerated 
veteran, and I am just trying to get past it. Of course, I heard before 
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about the American Indian, the Native American. We have special 
programs in reaching him and servicing him concerning his disability. 

Overall, I have heard that drug- and alcohol-dependent veterans 
may not be disabled, and I think we in the VA feel that it is quite a 
severe disability and we, -therefore, set up treatment programs in order 
to rehabilitate them to reach the point where they can be employable. 

And, of course, the aged veteran is encountering many, many, many 
kinds of disabilities. We have outreach services to the senior citizens 
centers and nursing homes in order to provide whatever services we 
possibly can, and we are cooperating with HEW and their committee 
on aging to see what we can possibly do to help them in their 
rehabilitation. 

Because of time, I will close by saying that I recognize that the 
disabled veteran falls into a little different kind of category when we 
talk about the handicapped individuals of the Nation. He has specific 
benefits provided for him because of his service, and what the VA is 
trying to do is to see to it that rehabilitation takes place, medically, 
physically, and vocationally, so he can take his place in society. 

Thank you very much. 
CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. Commissioner Hom. 
VICE CHAIRMAN HORN. I would like to ask Mr. Frank and a number 

of you a series of questions. 
Mr. Frank, has the Office for Civil Rights in the Department of 

Education examined the need for nationwide data with regard to the 
handicapped so that it can better measure whether progress is being 
made or isn't being made? And I am wondering, in your examination 
()f the lack of data or the need for data, to what degree have Y<:>U 
established relationships with the Bureau of the Census and, perhaps, 
sought to have reimbursable studies done by Census to help gather the 
data the Department of Education needs to function in this area? 

MR. FRANK. In terms of actually gathering data, there has been a 
good deal of effort by OCR when it was part of the Department of 
Health, Education, and Welfare. I believe Ms. Galiber cited some 
figures on the representation of minority populations in the educable 
mentally retarded categories around the country in the school systems, 
and those figures come from a national survey which OCR completed 
fairly recently. 

VICE CHAIRMAN HORN. Well, let's get that in the record at this 
point, if we might. I would like that survey placed into the record so 
we could analyze it. 

'MR. FRANK. Yes, sir. We will provide that. 
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CHAIRMAN FLEMMING. If you could provide it and at this point in 
the record we will refer to it. 

[See Exhibit No. 15.] 
MR. FRANK. On the Census question, I am afraid I don't know the 

answer. I will have to try to find out for the record, as well. 
VICE CHAIRMAN HORN. Fine. Ifwe could provide that in the record 

at this point, I would like to know what, if any, involvement has 
occurred between OCR under either HEW or, now, Education with 
the Bureau of Census in terms of trying to define the extent of various 
types of handicaps so they can better administer affirmative action 
education programs. 

[See Exhibit No. 16.] 
VICE CHAIRMAN HORN. Did you want to add something to that, 

Ms. Heumann? 
Ms. HEUMANN. He should answer the question about OCR. I can't 

answer that. But I would like to make a comment on the Bureau of the 
Census. 

VICE CHAIRMAN HORN. Please do. 
Ms. HEUMANN. I think that it is interesting to point out-I have not 

been involved in the development of the census questions, but again 
we find ourselves in the situation where the census information is only 
going to be looking at persons 16 to 64, noninstitutionalized, and I 
think that is a critical problem. We are not going to have accurate 
information on the number of people below the age of 16. People in 
institutions again are being discarded, and the questions which are 
being asked, as was discussed yesterday, I think are inappropriate. 

But I would also like to point out that the agency that I am working 
with is critically concerned about the methodology in which the 
census data is even being collected for disabled individuals. For 
example, if you look at 504, materials that are developed that are going 
to be utilized, dispersed through Federal monies, are supposed to 
reflect the fact that disabled individuals are part of the group. If you 
can recall any of the advertisements on TV giving information on the 
census, if any of you have seen interpreters and/or captioning on any 
of those advertisements, you are doing better on the east coast than on 
the west coast, because we haven't. 

Additionally, the program that I work in, as I said, is run by disabled 
people. The Census Bureau came over to my agency and I was 
thrilled; they wanted to give us information. The literature doesn't 
reflect disability, doesn't mention disability, doesn't show disabled 
people, and when we even asked the gentleman to please show us 
copies of the questions that were going to deal with disability, he 
didn't even know what we were talking about. So the people who are 

252 



actually getting involved in the distribution are ill-informed and the 
literature is, in my opinion, illegally drawn up. 

VICE CHAIRMAN HORN. I would like you to please feel free to 
furnish for the record any specific suggestions you have as to the type 
of questions which should have been asked in this area, as well as the 
methodology. Now, as I understand it, we are talking about two 
possibilities here. One is the general long-form question which might 
be followedup on during a mini census in 1982. We also have the 
problem of a mid-decade census. 

It seems to me we have an opportunity to try to get this area of 
concern in a proper framework by that time so that we overcome 
some of the methodological problems you are talking about. 

Ms. HEUMANN. You might also want to look back historically on 
census collection, because until about 1930 there was extensive data 
collected on disability, and after 1930 things really fell apart. 

VICE CHAIRMAN HORN. Ms. Galiber, I would like to just ask you 
briefly: What was the scope of the survey to which you referred? I 
wasn't quite clear on that. 

Ms. GALIBER. The survey was conducted in the District of 
Columbia. A random sample of over 700 people participated in the 
study. 

And could I also mention, along with the findings of the Office of 
Civil Rights, t;hat I would like to supply you with a paper from the 
Children's Defense Fund that speaks to the lack of enforcement on the 
part of the Bureau of Education for the Handicapped. 

VICE CHAIRMAN HORN. Please do. We would be glad to have that 
at this point in the record. 

CHAIRMAN FLEMMING. Without objection, that will be inserted at 
this point. 

[The items referred to are: A Survey on Identification ofand Attitudes 
Toward Persons with Developmental Disabilities in the District of 
Columbia , Information Center for Handicapped Individuals, Inc., 
Washington, D.C. 1976; and Report by the Education Advocates 
Coalition on Federal Compliance Activities to Implement the Education 
for All Handicapped Children Act (Pub. L. No. 94-142), April 16, 1980.] 

VICE CHAIRMAN HORN. Now, one question on your survey: Did 
you find, when you analyzed the random sample of 700 from the 
District of Columbia, that there was any difference in attitude toward 
this handicapped minority from those who were in other minorities? I 
am thinking now of black, nonhandicapped,etc. Did you see any more, 
shall we say, "understanding, tolerance," whatever you want to call it, 
toward those ·problems? Because you mentioned that you were 
concerned about the attitude of those of low income and those of the 
aged. 
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Ms. GALIBER. This is a majority black community, so the majority 
of respondents were black. Nevertheless, members of the white race 
did participate in the survey and we didn't notice that the attitudes of 
whites were different than blacks. Those of good financial means 
seemed to have a positive attitude toward the developmentally 
disabled and those that were poor had negative attitudes. 

VICE CHAIRMAN HORN. Okay. So it is more of a socioeconomic 
class understanding. 

Ms. GALIBER. Right. 
VICE CHAIRMAN HORN. Mr. Peltz, if I might ask you: You 

described in numbers the very extensive network of medical facilities, 
clinics, etc., which the Veterans Administration operates. To what 
degree does the VA know in its statistical gatherings from these 
facilities the extent of learning disabilities which exist among the 
veteran population of the United States? Do you collect data in that 
area? 

MR. PELTZ. We have a program on the educationally disadvan
taged. That would be those with less than a high school education. 

VICE CHAIRMAN HORN. I am thinking of dyslexia, whether it is high 
school, college, nonhigh school, etc. 

MR. PELTZ. I will be able to dig up some of the specific medical 
information. My expertise is more with the Department of Veterans 
Benefits than with our Department of Medicine and Surgery. 

VICE CHAIRMAN HORN. All right. I would like the Staff Director to 
pursue this matter with the VA and put an exhibit in the record at this 
point as to two things: one, the degree to which the VA has a regular 
systematic procedure to examine in the veteran population learning 
disabilities, etc., as well as other types of handicaps we have described 
in this consultation; number two, what are the actual data, what do 
they reveal about the extent of these disabilities in the 30 million 
veterans. Here is a very large segment of the American society that has 
a specialized medical program directed to meet its needs. It seems to 
me this is an opportunity to find out in depth just what are those needs 
in that population. 

[See Exhibit No. 17 for additional statements by Irving Peltz, 
including a Veterans Administration leaflet on veterans benefits.] 

VICE CHAIRMAN HORN. Now, what I want to get into next here, 
something we haven't really pursued in these hearings, but the VA is 
in a unique position to do this, is the relationship between the extensive 
educational benefits of the VA and the employment opportunities in 
which the VA also helps, and what do we know about the effect, if 
any, of handicaps on the educational population of getting them into 
the educational system sponsored by the VA, at least through benefits, 
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and then what does the VA know about moving them through that 
educational system into the jobs, what type ofjobs, etc. 

I don't expect you to answer that today. I merely want this in the 
record. I want the Staff Director to follow up with the VA 
Administrator and put that into the record. 

CHAIRMAN FLEMMING. Without objection, that will be inserted at 
this point. 

VICE CHAIRMAN HORN. My last question to the VA is this: When an 
honorably discharged veteran becomes subject through the commis
sion of a crime to the Federal, State, or local prison systems in the 
United States, are VA services still available to those veterans while 
they are in custody? 

MR. PELTZ. Yes, they are. 
VICE CHAIRMAN HORN. They are. Do we know--
MR. PELTZ. We have a special program for incarcerated veterans. 
VICE CHAIRMAN HORN. Okay. Well, I want to pursue that program. 
To what extent do we--
CHAIRMAN FLEMMING. I might interrupt. As I understand, you 

have that special program contained in your outline. 
MR. PELTZ. Yes. 
CHAIRMAN FLEMMING. y OU skipped over that at my request, but it 

i!l in the outline which will be in the record. 
[See Exhibit No. 17.] 
Ms. GALIBER. Mr. Chairman, could I mention that there is an 

Incarcerated Veterans Association, and I wo:uld think there should be 
some contact with that group. 

VICE CHAWMAN HORN. Sure. What I want to know, though, from 
the VA is the extent to which they can furnish for the record the 
degree to which the vocational rehabilitation programs which you 
operate are cooperat~ng with Federal, State, and local prison systems 
and jails-half the people are in jails in this country, not State prisons 
or Federal prisons-and the degree to which we are linking up an 
analysis of the disabilities those incarcerated veterans have-and now I 
am thinking of learning disabilities, as well as physical handicaps, 
etc.-in trying to pinpoint and target services from the VA to help 
them while they are in that incarceration situation. Or, if they aren't 
able to help them, to what degree has the VA considered the funding 
of specialized programs for incarcerated veterans through either the 
Federal, State, or local prison and jail systems. 

Put that in the record, please. 
CHAIRMAN FLEMMING. Again, we will request that information 

through the Staff Director and the appropriate contact at the Veterans 
Administration. 

[See Exhibit No. 17.] 
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CHAIRMAN FLEMMING. Commissioner Saltzman? 
COMMISSIONER SALTZMAN. Can any of you help me with informa

tion as to the pending legislation before Congress on institutionalized 
persons? You, Ms. Heumann, mentioned that there are 40,000 
warehoused people. Was that a correct figure? 

Ms. HEUMANN. I said it was costing $40,000 a year to warehouse a 
person in California. 

COMMISSIONER SALTZMAN. Oh, $40,000 a year? 
Ms. HEUMANN. Right. The figure is much higher than 40,000. 
COMMISSIONER SALTZMAN. There are many more than 40,000. 
Ms. HEUMANN. Yes. 
COMMISSIONER SALTZMAN. Okay. Are you aware of that? 
Ms. HEUMANN. Are you talking about-I am not sure-the 

legislation which is supposed to be going to Justice which is going to 
deal with allowing the Justice Department to go directly into State 
institutions through litigation? Is that what you are talking about? 

COMMISSIONER SALTZMAN. Yes, that is one aspect. 
CHAIRMAN FLEMMING. S.10. 
COMMISSIONER SALTZMAN. S.10. 
Ms. HEUMANN. S.10, right. 
COMMISSIONER SALTZMAN. Does that have any impingement on the 

concerns of the disabled community? 
Ms: HEUMANN. Positively. We think that it is good that the Justice 

Department is going to be able to go directly into the institutions to 
begin litigation to make sure that the institutions are providing 
appropriate services and depopulating, as we think they should be. 
And I can't give you more information on the status. 

Do you know the status of the bill, Yetta? 
Ms. GALIBER. No. 
CHAIRMAN FLEMMING. Yes. They just had a filibuster on the 

conference report of the Senate which was broken into the Senate and 
taken action on the conference report. I don't know the end. 

COMMISSIONER SALTZMAN. Is the disabled community supporting 
that particular bill in any organized fashion? 

Ms. HEUMANN. I know that the DD community has been very 
actively involved in supporting it and other organizations like myself 
have been supporting it. 

COMMISSIONER SALTZMAN. Mr. Chairman, I don't recall. Did we 
comment? 

CHAIRMAN FLEMMING. Yes, we did. 
COMMISSIONER SALTZMAN. We did. 
CHAIRMAN FLEMMING. We supported it, suggested amendments, 

and it is now in its final stages. 
COMMISSIONER SALTZMAN. Thank you. 
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CHAIRMAN FLEMMING. Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. Yes. I have four very quick 

questions, I hope. Ms. Heumann, I read your paper very carefully, 
although I did not hear all of your testimony. I found it a rather 
spirited defense of the rights of the disabled. 

I wonder whether we will be in a position on the issue of education, 
focusing on that particular, of having more and more people complain 
that instead of the denial of opportunities, there is reverse discrimina
tion in favor of the handicapped. 

Under 94-142, in many of the States that I have visited, people have 
complained that with the tight budgets for education they are putting 
resources into programs for the handicapped, taking resources away 
from other children, and that the Federal Government is only 
providing 12 percent of the excess cost for educating handicapped 
children, so that we might be seeing in fairly short order some reverse 
discrimination suits. Do you have any comment on that? 

Ms. HEUMANN. We don't have a lot of time, so I think that parents 
of disabled and nondisabled children in this country have to start 
demanding what is an appropriate education for all children, and I 
think that disabled children in this country certainly have been faced 
with reverse discrimination, if that is the term we want to use, for 
years and years in not receiving appropriate services. 

What I sincerely hope does not happen is a fight between parents of 
nondisabled kids and parents of disabled kids, because what's needed is 
a unification of fighting for appropriate educational services for all 
kids. 

COMMISSIONER-DESIGNATE BERRY. Mr. Peltz, I found your testi
mony to be in stark contrast with that of the representative of the 
Disabled American Veterans who was here yesterday. You seem to 
believe that there were a wide variety-of programs that were meeting 
these needs. 

I would like to know in particular just what is the correlation 
between preparing veterans for jobs, which you said was the V A's 
responsibility, getting them ready for Labor programs to take over, 
and veterans successfully getting jobs. Do you have any numbers on 
that? If you don't have them now, if you could provide them later. 

MR. PELTZ. I first would like to say something. I spent 21 years as 
an antagonist of the Federal Government and particularly the VA and 
Department of Labor. I was with the Disabled American Veterans and 
I was their national service director. I would expect the representative 
of the DAV not to have too good things to say. You need antagonists. 
You need those who will hit the bureaucrat sitting on his butt and 
saying, "Hey, let's get him to do something." You need that. 
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But let's not-sometimes you go overboard. I would say, and what I 
tried to get across here, is what the Federal Government, through the 
VA's veterans benefits program, is trying to do. 

It is quite evident on employment that as an agency we can only go 
so far relative to employment programs. The primary responsibility for 
employment programs and services in the Federal agencies is with the 
Department of Labor and the 50 State employment security agencies 
around this country, and each one in each State is controlled by the 
Governor and they set up their own rules. 

COMMISSIONER-DESIGNATE BERRY. Mr. Peltz, I understand that. I 
was simply asking--

MR. PELTZ. So trying to--
COMMISSIONER-DESIGNATE BERRY. -you whether there was any 

correlation between the sucess of the VA programs-and I am not 
asking you to answer that now; but if someone could determine that
and the job success rate of the people who are in the program. 

MR. PELTZ. I covered it very lightly in the fact that what we try to 
do is coordinate what we are doing with the Department of Labor and 
their offices around the country-there are 2,400 State employment 
security job service offices-and with their local veterans employment 
reps and with their disabled Vietnam-era veterans outreach representa
tives. 

As far as we go is to train their people in veterans benefits so that we 
can get our services in--

COMMISSIONER-DESIGNATE BERRY. I understand. 
MR. PELTZ. -as a total service. 
COMMISSIONER-DESIGNATE BERRY. Thank you, Mr. Peltz. 
And, finally, Ms. Galiber, it is my impression, based on your 

testimony, that blacks and Hispanics and other minorities may not be 
well represented in advocacy groups or social service decisionmaking 
positions having to do with the disabled. Is that correct or incorrect? 

Ms. GALIBER. You are absolutely right. 
COMMISSIONER-DESIGNATE BERRY. Is there some reason for that? 
Ms. GALIBER. Yes. I think there are many reasons, but let me 

suggest that handicapped persons attempting to access the service 
delivery systems that are astute enough to know how to go about it are 
themselves bombarding the social service system. So it is very difficult 
to get those persons responsible for the delivery of services to take the 
time to do the outreach that is necessary to those ethnic groups that 
are not aware of their rights. That is the problem. 

COMMISSIONER-DESIGNATE BERRY. Thank you. 
CHAIRMAN FLEMMING. Commissioner-Designate Ruckelshaus? 
COMMISSIONER-DESIGNATE RUCKELSHAUS. I just have a couple of 

short questions. 
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Ms. Heumann, I just need some background in P.L. 94-142. Are 
there any statistics available on the number of youngsters who are now 
being served by this program as opposed to the total number eligible? 

Ms. HEUMANN. I don't have them in my head, but they can be 
gotten from the Bureau of Education for the Handicapped. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. What is the language of 
that law? Does it require providing transportation? 

Ms. HEUMANN. It requires that all children of school age are to 
receive the free appropriate public school education and are to receive 
those services which are necessary to enable them to receive such 
education. So, for those children who would need transportation to 
get to and from school, yes, in fact, it would require that it be 
provided. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Are you aware of any 
identifiable groups of disabled youngsters who are not able to take 
advantage of this program because of certain limitations? 

Ms. HEUMANN. My statement very briefly highlights that. Ms. 
Galiber's request, I believe, to have the Children's Defense Fund 
report submitted on record I think would also be appropriate. It lists 
quite substantially, not nationally, but with surveys that have been 
conducted in a number of States, the number of children out of school 
and the number of children receiving inappropriate services. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Good. I think that 
would be a good thing to put in the record, Mr. Chairman. 

CHAIRMAN FLEMMING. Without objection, that will be done. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. I would also like to 

know, what is the wording in the law on public transportation 
accessibility? 

Ms. HEUMANN. There is a big controversy going on right now 
about that. Currently, the 504 regulations for transportation require 
that as new equipment is purchased, that that equipment has to be 
accessible. I believe Dennis Cannon is going to be speaking later on 
and he will get much more extensively into transportation. 

Right now there is an amendment that is being considered on the 
House side which, instead of requiring that local transit systems 
become accessible and integrated so that disabled people can use 
regular systems-the amendment will allow for something called local 
options; in other words, would allow for each individual community 
to decide whether or not it wanted to have accessible transportation 
and to allow for something called paratransit. 

I think it is fair to say that the disabled organizations across the 
United States are currently mobilizing against the Cleveland amend
ment, since we want to see an integrated transportation system and 
paratransit for those people who cannot utilize integrated public 
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transportation, but that we feel that paratransit is very, very expensive 
and very, very ineffective. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you. One last 
question. I was interested on pages 6 and 7 of your paper-the terrible 
sort of whipping around that the disabled person who attempts to go 
to work gets when they find that they have lost the support of SSI. 
Where does that figure of $200 come from? You said if you are making 
$200 a month--

Ms. HEUMANN. I believe it is within the regulations. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Now, is that adjusted in 

some way for inflation, as an automatic adjustment? 
Ms. HEUMANN. It is a national figure? 
CHAIRMAN FLEMMING. We could insert in the record at this point 

the appropriate regulation, and there is provision for adjustment on the 
cost ofliving. 

Ms. HEUMANN. There is a new bill, which is currently out of 
committee and the number of the bill is H.R. 3236, which would begin 
to deal with some of the work disincentive problems. The basic 
problem with the bill,, however, is that it is a 3-year study bill and I am 
really glad you brought this problem up, because work disincentives 
for disabled individuals is one of the most criticaJ problems facing 
disabled people to fall back on, is not going to allow disabled people to 
go to work, and that problem has to be very extensively looked at and 
recognized that, unless the problem is remedied, disabled people who 
are severely disabled are not going to be able to go out and work. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. And one last thing. You 
use the word "antiquated" when you talk about the methods that 
medicaid and medicare use to determine cost of durable equipment. 
That seems to be another very crucial disincentive. What is the 
antiquation that you are referring to and is the 80 percent cost a result 
of that or is that built in in the language? 

Ms. HEUMANN. It is really extensive. Basically, what goes on is that 
the people who are involved in developing the formula-the example 
that I used in my paper was a person who needed a new cushion and it 
was decided by a group of people that cushions only needed to be 
purchased every 3 years. Well, a lot of that information is based on a 
medical view of a disabled person as opposed to a disabled person 
being viewed as a person. And, in fact, if you are going to be getting 
around in the community very actively, you need to be looked at from 
that perspective. So, failure to recognize the changes in disabled 
people in the community and the upward mobility that we are 
attempting to achieve results in problems like this. 

Now, the 80 percent figure on medicare is a federally mandated 
limit. Also, if you are a medicare-medicaid crossover, the figure, the 80 
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percent figure, is derived by various people. Now, that figure, by the 
time it comes out, can frequently be outdated, so that, in fact, what 
medicare would be paying for would actually not be 80 percent of the 
real cost. Then medicaid would put on-it can only put on an 
additional 20 percent. So let's say you are now only coming up to only 
90 percent of the actual cost of the equipment. By law, neither the 
disabled individual nor anybody else is allowed to put in the additional 
10 percent; therefore, you are unable to get the equipment. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you very much. 
CHAIRMAN FLEMMING. Commissioner-Designate Ramirez? 
COMMISSIONER-DESIGNATE RAMIREZ. Yes. I would like to go 

through a few questions very quickly. 
First of all, Ms. Galiber, how are you defining "developmentally 

disabled" in your paper? 
Ms. GALIBER. We were defining it initially in the study under the 

Public Law 94-103 that identifies categories of disabilities, such as 
mental retardation, cerebral palsy, and so forth. At this particular time, 
however, I think we are all using the functional definition, but during 
that study those different disabilities were identified. 

COMMISSIONER-DESIGNATE RAMIREZ. And, secondly, could you 
provide for the record the reference again to the study on minorities 
and social services that you cite was the California study? 

Ms. GALIBER. Oh, yes. That study is available. 
CHAIRMAN FLEMMING. I think you have a citation for the study in 

your statement. 
Ms. GALIBER. Yes. 
COMMISSIONER-DESIGNATE RAMIREZ. I have a question for Ms. 

Heumann. As I understand it, there is the vocational rehabilitation 
social service system and then there is the other social service system 
of operating in communities. Do disabled people have access to the 
nondisabled-focused social service system and, more importantly, do 
disabled people going into the Title XX system, if we can call it that
are they likely to see the particular services that they might need by 
virtue of their disability by going into that system? 

Ms. HEUMANN. Okay. First of all, the rehabilitation system needs to 
be understood. It is relatively narrow in focus. It is only-its primary 
purpqse right now is to deal with assisting disabled individuals in 
securing employment. There have been amendments that were passed 
about a year and a half ago which would allow the State agencies to 
begin to provide services to people who are labeled as most severely 
disabled who do not have an employment objective. However, there 
has been relatively little money put into that program, so people who 
are labeled as severely disabled and theoretically unemployable-and I 
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have to underline "theoretically" unemployable-are not receiving 
any services or, in many cases, inferior services. 

When you look at the social service system as a whole, I think it is 
very fair to say that disabled individuals have a great deal of difficulty 
obtaining access to regular services in the community. This is for a 
number of reasons: failure to hire disabled individuals, basic accessibili
ty problems, failure to have interpreters for deaf individuals, steps, 
bathroom facilities, etc., etc., and, obviously, also, the issue of 
attitudinal barriers where nondisabled people are just afraid to serve 
disabled people. 

We found in our community that the development of an indepen
dent living program has done a number of things. One, it has provided 
a full range of services. We provide 20 to 25 different kinds of services 
for people. Additionally, what we are attempting to do is to work with 
existing community organizations. 

Specifically, I would just like to highlight a problem. In California, 
there was a 504 complaint filed by a disabled person against the drug 
and alcohol programs. It was found there was not a single drug and 
alcohol program in the State of California that was providing 
appropriate services to people who could be defined as multiply 
disabled, since a person who was a substance abuser would be covered 
under 504. However, if you were a drug abuser or an alcoholic and 
also a blind or deaf or physically disabled or mentally retarded, or 
whatever other label you want to be given, it is not possible to receive 
appropriate services. 

So one program that we are running at our center is to provide 
services to people who are substance abusers and have, you know, two 
disabilities. Additionally, we are trying to work with the medical 
profession, because we are finding that one of the big problems with 
substance abuse for persons who are disabled is that the medical 
profession is overmedicating based on lack of information about 
disability or inability to cure people. 

We are also trying to work with the drug and alcohol programs in 
the communities to make them aware of the needs of people who have 
other disabilities, to begin to get them to start providing services. 

The question is mammoth and what really needs to be dealt with
and California is beginning to look into this-and that is to do with 
much closer interagency coordination so that the agencies (at the 
Federal level, the State level, the city and county level) begin to 
coordinate more effectively and to begin to monitor more effectively 
504 implementation. Section 504 requires that recipients of Federal 
financial assistance not discriminate against disabled individuals. 
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So in the case of the drug and alcohol programs in the State of 
California, the State was found to be totally out of compliance by the 
Office of Civil Rights. 

Title XX is a very, very big question and there isn't one answer. 
Title XX is administered differently within each State. Each State 
applies for monies based on various formulas, so the services that are 
provided through Title XX from State to State differ. 

California uses a substantial amount of its Title XX monies for 
something called inhome support of services, which is the way 
California provides attendant care monies to disabled individuals. Most 
States in this country do not provide cash grants to disabled 
individuals to pay for attendant care services, and that is a major 
problem. 

COMMISSIONER-DESIGNATE RAMIREZ. Thank you very much. 
Just one more quick question for Mr. Peltz. Does the VA have a 

civil rights division? 
MR. PELTZ. We have the Office of Human Goals with an assistant 

administrator who specifically handles all outreach activities in 
reference to civil rights. 

COMMISSIONER-DESIGNATE RAMIREZ. What I am interested in 
understanding is whether you have a way of either gaining informa
tion, gathering data, or in some other way monitoring whether VA as 
an agency is attending to issues related to civil rights, both in terms of 
minorities, women, and disabled persons. If you don't have the answer, 
and ifthere is an answer--

MR. PELTZ. The Administrator specifically set up this office for that 
purpose and appointed an assistant administrator with the particular 
duties and responsibilities relating to what you say. So we do have it. 

CHAIRMAN FLEMMING. In order to enlarge upon your response to 
that question, we will request a job description for that particular 
office and insert that in the record at this particular point. 

[See Exhibit No. 18.] 
CHAIRMAN FLEMMING. May I express to all the members of the 

panel our very deep appreciation for coming here and presenting to us 
your views and your convictions on a very, very- important aspect of 
this total problem. I appreciate the fact that we tried to get a lot of 
material into a comparatively small span of time. You have cooperated 
and we appreciate it very, very much. 

Thank you all very much. 
[Applause.] 
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Physical Facilities and the Handicapped 

CHAIRMAN FLEMMING. I will ask the members of the next panel to 
take their places very quickly. This will deal with Physical Facilities 
and the Handicapped. 

The first member of the panel is Mr. Ronald L. Mace, president of 
Barrier Free Environment, Incorporated, Raleigh, North Carolina. 

Mr. Mace is a registered architect with the State of North Carolina 
and has been in private practice for the last 5 years. He has also taught 
architectural technology at Fayetteville Technical Institute in Fayette
ville, North Carolina. Five years ago he founded Barrier Free 
Environment, Incorporated, a design and consulting firm specializing 
in the environmental needs of people with disabilities. 

Mr. Mace has served on national advisory committees and task 
forces and has been an organizer, speaker, and panelist at conferences, 
workshops, and seminars across the country. 

Mr. Mace will summarize his paper on architectural barriers and 
employment opportunities for the handicapped. 

We are very happy to have you with us, Mr. Mace. 

PHYSICAL FACILITIES AND THE 
HANDICAPPED 

By Ronald Mace* 

The term architectural barriers refers to a broad range of features 
found in the environment that prohibit people with disabilities from 
independent use of buildings or other types of facilities. These barriers 
are inadvertently created by designers, builders, and manufacturers 
who do not know how to create an environment that can be used 
equally by all people. They exist in our parks, streets, building sites, in 
manufactured products, equipment, appliances, and furnishings, as 
well as in our buildings. Some are obvious tangible and measurable 
elements such as stairs and curbs. Others are less visible but equally 
prohibitive such as the pressure of a door or the glare from a poorly 
placed window. The problem ofbarriers is much broader and involves 
more than just architecture and architectural solutions. In fact, barriers 
are so widespread it is perhaps best to refer to them as environmental 
rather than architectural barriers. 

Environmental barriers vary depending on one's disability. That 
which is an insurmountable barrier to one person may be a minor 

* Ronald Mace is president of Barrier Free Environments, Inc., Raleigh, N.C. 
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inconvenience or no trouble at all to another. The nature of barriers 
and their effect on the individual can vary widely. The following two 
examples might help to illustrate. 

Example Number I 
You are a person with a severe mobility impairment and you use a 
wheelchair at all times. You are looking for a job and have a 
midmorning interview at a nearby high rise office building. You 
drive to the building arriving 20 minutes early to allow yourself time 
to park and find the correct office. You drive through the parking 
lot but cannot find a space wide enough to allow you to get your 
wheelchair out of the car. After making several trips around the lot 
and losing precious minutes of your time, you park illegally on the 
street and get out of your car. Next you are confronted by a 6- or 8-
inch curb. You wait a few minutes because you see some people 
coming down the street. They almost get to you when they turn and 
cross the street. You wait again and a passerby finally stops and 
helps you up the curb and then goes on his way. 
Continuing on toward your appointment, you find the going easy on 
a wide, smooth concrete walk with only a gentle slope. Rounding a 
bend in the walk the next obstacle appears. This time it's four steps 
up to a terrace level leading to the building entrance. No one in sight 
this time so you go back down the same walk to the street and 
around the side of the building to see if there is another entrance 
which is accessible. No luck, so you go back to the terrace steps and 
wait, hoping help will come along. 
The first person to appear is an elderly woman, willing, but certainly 
unable to assist you up the steps. You then see a possible pathway 
around the steps. If you cut across the lawn and go up a grassy 
embankment, you might switch back across more lawn and arrive at 
the terrace level. With assistance from the woman you set out on the 
climb. It rained the night before and the ground is soft and the grass 
a bit slippery, but with your assistant perhaps you can still make it. 
Fifty feet out into the grass you find your front wheels are up to the 
handrims in the mud. Having no choice, you push on and in another 
15 minutes you arrive at the terrace level, your chair looking like a 
used bulldozer and mud on your suit and hands. You thank the 
woman for her assistance and push on toward your destination. 
Next, beyond all belief, you find the main entrance to the building is 
a revolving door and you know your chair cannot fit through it. 
There is a swinging door beside it, but it has no handle on the 
outside to pull it open. Since it's meant to be used as an exit in case 
of fire, it only opens from inside and when it is opened, it triggers 
the fire alarm. Again, you wait for help. The first two people 
coming out don't know what to do and have no time to find out. 

265 



Having been through this before you know that revolving doors 
fold so furniture can be brought in, but you also know it takes a 
maintenance man to do it. You ask the next person along to go in 
and find someone in charge. A few more minutes go by and a 
secretary comes out to see what the problem is and presently agrees 
to call for the maintenance man. Ten more minutes and he arrives to 
help but must go back to his shop for the proper tools. Ten more 
minutes and you're inside the lobby. It's now 45 minutes since you 
left your car only 100 feet outside the building. 
Then, as ifto add insult to injury, the maintenance man tells you that 
there is an accessible entrance elsewhere and insists that when you 
are ready to leave you should call him, and he will let you out that 
way. After a few more minutes of conversation, you learn that the 
"accessible" entrance is a wood plank ramp built up to a loading 
dock in back of the building in the service delivery yard beside the 
Dempster Dumpsters. To go out that way you must be escorted via 
a locked freight elevator and go through the cafeteria can wash to 
the loading dock, which is a city block from the nearest parking 
space. You thank the maintenance man for his "assistance," ask for 
the men's room where you would like to wash off some of the mud, 
and prepare yourself for the possibility that you might still have a 
job interview (although you are now 30 minutes late). 
You push open the men's room door and enter, scraping the jamb 
with your chair because the door is slightly too narrow. Ahead of 
you is a second door forming a vestibule for privacy. The first door 
closes behind you. You find that the next door pulls toward you. 
Because of the closed door behind, you are unable to back up to pull 
the one in front of you. You are trapped. Minutes, seemingly hours, 
go by before someone enters the men's room. With several 
maneuvers and someone to hold the door, you enter the toilet room. 
Here you find you cannot enter a toilet stall because the door is too 
narrow and, due to tight space, you cannot turn around in the room. 
You will have to back out through that vestibule. You do get to a 
lavatory and, miracle of miracles, you can reach the paper towel 
dispenser. You shake the water from your hands as best you can and 
begin backing out. A short wait for the next assistant to hold the 
doors and you're out in the hall ready for your job interview. You 
stop for a sip ofwater to regain your composure. The water fountain 
is high; you stretch to reach the spout and turn on the water; it runs 
down your chin and neck wetting your shirt, collar and tie. You 
curse and set off for your interview. 
You arrive at and enter a waiting elevator; there is no one else in it. 
The control panel is tall and very high. Your floor is "17'' and you 
can reach only as high as button "14." Suddenly, the doors close and 
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the elevator begins its ascent right past your floor. It stops on "18" 
to pick up the caller. The new passenger enters, presses "lobby" and 
the doors close. You ask him to press "17'' for you. He hesitates, 
wondering why you ask, then presses it...too late. You're on your 
way to the lobby. 
When you finally reach your job interview, having received help 
from eight people, you're over an hour late. In addition to the 
normal anxiety anyone feels on a first job interview, you have mud 
all over your clothing and chair, your hands and shirt are still wet, 
you need to use a bathroom, and you know when you're ready to 
leave you must call and be escorted out with the garbage cans. 
Ewmple2 
You are a blind person. You have been trained to get around 
independently by using a long cane. You too are off on a job 
interview. You arrive at the same building by taxi. You leave the cab 
at the street and make your way along the walk toward the building 
using your cane and the edge of the walk as a guide. You come to 
the steps up to the terrace entrance level and you detect them with 
your cane. You continue up the stairs and note that there is no 
handrail available. You proceed with caution. At the top of the stairs 
you find yourself on an open terrace or plaza. The surface is 
concrete or brick, :md there is no distinguishing texture or edge to 
guide you to the door. Again, you proceed with caution. You hear 
people entering the building and the familiar sound of a revolving 
door, and you move toward the sound. You find the door with your 
cane, wait for a second, and when you feel it move you step in 
through the opening using the door itself as a guide. 
Once in the lobby you find yourself on a hard surface with no 
guiding edge or texture. You wait for SO!fle. cue as to the presence of 
a receptionist to ask for directions or assistance. Some children run 
by and out the door; no one else is in the lobby. You hear the 
elevators opening and closing, and you move toward them expect
ing to encounter people to help. At the elevators there still are no 
people. A car arrives, a bell rings once. You do not know what the 
bell means and the car is standing there with its doors open. You 
enter cautiously and find the control panel beside the door. All the 
buttons are smooth and feel the same, (there are no raised numerals 
or symbols beside the buttons) and you inadvertently press several 
while attempting to find raised numerals or symbols on or next to 
them. The elevator makes three stops according to the buttons you 
pressed and still no one has boarded with you. At each floor a bell 
rings once as it did in the lobby, but you are unable to tell which 
floor you are on. You want floor number "17'' but have no way to 
tell when you reach it. Unless people get on with you soon, you 
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realize you might ride all day. You are on floor number "24" before 
someone enters and presses "17" for you. 
Once on floor "17" you check the wall beside elevators for signs 
with tactile directions, but there are none. Again you are dependent 
on someone to direct you to room 1721. You decide to enter the first 
office you come to and ask for assistance. You move off down the 
hall with your cane sweeping along ahead of you. Suddenly, you 
bump into an object with your hip and abdomen. It hurts and startles 
you. You check it out and learn it's a wall-hung water fountain 
protruding into the hallway and too high for your cane to detect. 
You find a door, check for a raised lettering sign-none there. You 
grasp the handle making sure that there is no texture to designate a 
hazardous area. You open the door, step inside and, as the door 
closes and locks behind you, realize you are in a stair tower. Voices 
lead you down two flights where some workmen take you back to 
the elevators and accompany you to 1721. 
The barriers illustrated in these examples are but a few of the many 

types encountered in the everyday lives of disabled people. There are 
similar examples for people with other disabilities. The details might 
vary; the effect would be the same: isolation, dependency, and 
inequality. 

Such barriers are found in virtually every type of facility and this 
affects the participation of disabled people in every type of human 
activity, including education, employment, housing, recreation, health 
care, government service, commerce, and travel. 

Why Do Barriers Exist? 
As manmade elements, barriers are planned and constructed by the 

designers, architects, engineers, and administrative officials who shape 
our environment. The training of these professionals does not prepare 
them to design for the widely varying abilities of the people who will 
use their facilities. No school of architecture, design, or engineering 
incorporates the performance characteristics of children, the elderly, 
or disabled people in their design curricula, so most are designing for a 
theoretical, able-bodied adult population. 

Another reason for the existence of environmental barriers is the 
negative attitudes and lack of awareness of professionals about 
disabled people. Most designers, unless they happen to have had 
personal experience with disability, are totally unaware of the 
functional abilities and requirements of disabled people. They, as well 
as others, do not understand the potential for people with disabilities to 
live active and independent lives. Many, even after being informed of 
design requirements for the disabled, believe that they need only 
consider disabilities when designing medical facilities, doctors' offices, 
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and similar places of care. They have difficulty believing that disabled 
people hold jobs and therefore need access to business, or that they can 
participate in sports and therefore need access to sports facilities. 

One example of this limited understanding surfaced recently when 
an architectural firm refused to make a fire station accessible because 
they insisted that no disabled person could become a fireman. They 
had not considered the clerical and support positions, such as 
dispatcher, which many disabled people could qualify for. 

Another deterrent to acceptance of accessible design is the common 
misconception that it costs more to make facilities accessible. This 
myth has been explored by numerous studies of costs for making new 
facilities accessible. These studies have shown that careful planning 
and design by knowledgeable people can produce buildings and 
facilities which are fully usable by all people without any significant 
increase in cost or any loss of function. 

In some instances accessible design can be less costly. For example, 
placing the floor level of a building close to ground level to provide an 
accessible and level entrance can eliminate the need for expensive stair 
construction. Often designers who complain of high cost are those 
who approach accessible design as an add-on or afterthought, 
designing their buildings without any consideration for accessibility 
and then adding expensive ramps or lifts or other features that might 
have been eliminated by ca,reful early planning. Accurate and timely 
technical information, awareness, and understanding of disabled 
people are the ingredients that go into creating positive attitudes. 
Without them little is accomplished. 

What Has Been Done? 
Faced with the limited knowledge and understanding of design 

professionals and program administrators, disabled people years ago 
began appealing to their State legislators for relief. The result over the 
past 20 years has been the development of State and model building 
codes or regulations requiring accessibility in public and/or private 
facilities. Today there are mandatory accessibility requirements of 
some type in every State. 

In 1968 the Federal Government became involved in this new civil 
rights movement by enacting Public Law 90-480, the Architectural 
Barriers Act, and again in 1973 with enactment of the Rehabilitation 
Act. The Architectural Barriers Act was intended to ensure that 
certain federally funded buildings were designed and constructed to be 
accessible to the physically handicapped. It directed the Administrator 
of the General Services Administration (GSA). and the Secretaries of 
Housing and Urban Development (HUD) and Defense (DOD) to 
consult with the Secretary of Health, Education, and Welfare (HEW) 
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and to prescribe standards for access to buildings under their agency 
jurisdictions. The content and application of those standards was left 
to the discretion of the agency administrators. 

Section 502 of the Rehabilitation Act of 1973 established the 
Architectural and Transportation Barriers Compliance Board 
(A&TBCB) and gave it the responsibility for ensuring compliance 
with the standards prescribed by GSA, HEW, DOD, HUD, and other 
agencies. Subsequent amendments in 1974 modified the Board's 
makeup and responsibility under the law but left the major purpose 
intact. 

Section 504 of the Rehabilitation Act of 1973 requires that any 
program in whole or in part funded by the Federal Government must 
be made accessible to all otherwise qualified disabled people. Section 
504 does not specifically require physical or building accessibility, but 
physical accessibility is often the best method of achieving program 
access. 

Standards Adopted and Their Effectiveness 
In 1961 the American National Standards Institute (ANSI), an 

organization established to coordinate the development of voluntary 
national standards, issued ANSI standard number Al17.l titled, The 
American National Standard Specifications for Making Buildings and 
Facilities Accessible to and Usable by the Physically Handicapped. This 
standard was developed by the President's Committee on Employment 
of the Handicapped (PCEH) and the National Easter Seal Society 
(NESS). The work was performed at the University of Illinois. 

This standard was the first to set down specifications for design for 
disabled people and, being the only model available, it was adopted or 
referenced in every State access code or law during the formative 
years of accessibility requirements. It was also adopted or referenced 
by several of the Federal agencies during the early sixties. After 
enactment of the Architectural Barriers Act in 1968, the Administrator 
of GSA and the Secretaries of HUD, DOD, and HEW each seized 
upon it as the standard for regulations within their agencies. 

The 1961 ANSI standard is a voluntary national standard. It gives 
specifications for making elements of the environment accessible, such 
as toilet stalls, parking spaces, water fountains, etc. Because it is 
intended for widespread adoption under a wide variety ofjurisdictions 
and for thousands of types and sizes of buildings, it does not specify 
how many of each accessible element to install, nor does it state where 
to put them. The few times it mentions numbers of accessible features, 
it calls for an "appropriate" number. The determination of appropriate 
numbers is left up to the adopting authority. 
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In many cases the adopting authorities, including Federal agencies, 
did not realize this or simply did not care and adopted it totally by 
reference without specifying applications criteria. Architects and 
engineers working with these mandatory regulations found that they 
had no guidance as to how many of each feature to install or where to 
put them. The administrators didn't know, the disabled community 
didn't know, and, since there were no answers nor any enforcement 
activities, many practitioners did nothing. Those who tried to work 
with the standard soon learned that, in addition to lack of specificity, 
the standard did not cover housing, its language was vague, and it left 
out provisions for some disability types. It soon became commonly 
recognized that the 1961 standard was inadequate for its intended 
purpose. 

The Standards Explosion 
With good intentions and under scrutiny by newly emerging 

disabled advocacy groups, State code authorities and Federal agencies 
with standard-setting power modified and added to the technical 
specifications of the 1961 ANSI standard and established applications 
criteria. The result was the promulgation of 75 to 100 differing design 
standards for accessibility in the United States. This proliferation has 
caused chaos and confusion in the construction and regulatory fields 
and has resulted in a situation where several standards might be 
applicable to a single construction project even though they all 
disagree with each other on any given design feature. What does an 
architect do when required to install three different sizes of toilet stalls 
in the same location? He might attempt to find out which one is failing 
in that he may try to find out which agency is most likely to enforce 
their standard and go with that one. If he thinks no one will notice, he 
will probably do nothing. Too often, the latter is the course taken. 

The Effectiveness of the Architectural Barriers 
Act and Section 504 of the Rehabilitation Act 

The Architectural Barriers Act has not been effective in removing 
barriers to disabled people because of:: 

1. the inadequacies of the 1961 standard upon which the agency 
standards were based, 
2. inappropriate procedures for adopting and applying the ANSI 
standard, 
3. vague language of the act itself, 
4. the proliferation of conflicting standards, 
5. nonexistent or inadequate review and enforcement. 
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Many of the problems and deficiencies of the act and the 1961 ANSI 
standard were noted in the 1976 publication T'he Effectiveness of the 
Architectural Barriers Act of1968, hearings before the Subcommittee on 
Investigations, and review of the Committee on Public Works and 
Transportation, House ofRepresentatives. 

Although section 504 of the Rehabilitation Act of 1973 has already 
had a major effect on access to federally funded programs across. the 
country, its impact on physical accessibility remains to be seen. Like 
the Architectural Barriers Act the Rehabilitation Act's effectiveness in 
this area has been limited by the inadequacy of the standards. 

In May 1978, HEW published regulations for implementing section 
504. These regulations require program accessibility and do not 
specifically require building accessibility. Therefore, not all buildings 
housing HEW-funded programs can be expected to be made accessi
ble, but only those where building changes are made as a means of 
providing program access. The HEW regulations specify the use of 
ANSI A117.1 (1961) or other comparable standard where modifica
tions are to be undertaken as a means of achieving program access. 
Thus, once more we have a set of regulations where the 1961 ANSI 
standard has been referenced without adding the appropriate applica
tions criteria. The inadequacy of the HEW 504 regulations in the area 
of physical accessibility has added to the confusion in the field. Other 
agencies' 504 regulations are coming out and include in some instances 
whole new standards for making facilities accessible. They can only be 
expected to add an additional layer ofconfusion. 

The Single Standard 
Design practitioners, manufacturers, regulatory agencies, and dis

abled people and their organizations have long seen the advantage of a 
uniform standard. The cost of indecisiveness, disagreement, contradic
tory requirements, and their inherent confusion and delay are high. 
They are high in dollars and high in frustration and ill will. The costs 
for accessibility are not high. 

A single comprehensive standard for accessibility is needed, one 
which would contain the definitive technical specifications that 
everyone could apply to their programs with reasonable certainty that 
disabled people would be accommodated and which would result in 
the same accessible feature regardless of where it is located. After all, 
why should an accessible toilet stall in a GSA building be different 
from one in a HUD building? HUD may wish to put one such stall in 
its buildings and GSA may decide to make all its stalls accessible, and 
we may never agree as to what the right number is, but surely we can 
agree on the right size to make the accessible stall. This desirable level 
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of uniformity can be accomplished through adoption of a single design 
standard for accessibility. 

The 1980 ANSI Standard 
In 1974 the Department of Health, Education, and Welfare, the 

President's Committee on Employment of the Handicapped, and the 
National Easter Seal Society began a project to update the ANSI 
All7.l standard for accessibility. A contract was awarded to Syracuse 
University School of Architecture to conduct research and otherwise 
investigate the state of the art of accessibility and to revise the ANSI 
standard. This proved to be an enormously difficult and controversial 
task, which required the approval and agreement of all organizations 
and individuals representing affected interest groups. The project was 
intended to take 2 years, and it raged on for almost 6. Despite 
frustrations and impatience, all involved felt certain that at last we 
were on the way toward the comprehensive uniform standard so badly 
needed. Finally, in early 1980, the revised ANSI Al 17.1 standard was 
adopted by the American National Standards Institute and copies are 
scheduled to come out on May 15 of this year. 

The new ANSI standard is broader and more comprehensive than 
the previous version. It includes technical specifications for accessible 
elements and spaces within buildings and facilities, and it now includes 
a section on accessible housing requirements. Again, as any standard 
intended for universal adoption must, the new ANSI standard leaves 
the application of the specifications up to the agency or entity 
adopting it. That is, it does not specify how many to install or where to 
put the accessible features that are included in its specifications. It 
does, however, include instructions to the adopting authority that list 
decisions about its application they should make when it is adopted. If 
followed, those instructions will help develop appropriate application 
criteria and avoid the mistakes so often made in adopting the 1961 
version. 

What Next? 
The new ANSI standard is a private, voluntary, industry-developed 

standard, which is available to anyone for adoption. Since government 
agencies as well as private enterprise were involved in its develop
ment, and all involved were aware of the intent to finalize and agree 
upon a single standard, it was hoped that it would receive unanimous 
support and that there would be a concerted effort to see it adopted 
into regulations: That hope has been dashed by events of the last few 
months. 

Because it took so long to reach final agreement on the new ANSI 
standard, many of the reviewers representing the Federal agencies on 
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the project changed. In the last year of the project many of the new 
representatives were not aware of events and issues that had been 
raised during the previous 5 years and they raised questions that had 
been settled by their predecessors. Some Federal representatives felt 
that their questions were not given appropriate answers by the project 
secretary. They felt also that the standard should have specified 
numbers of accessible features appropriate for applications in Federal 
buildings rather than placing that responsibility on them. They also did 
not like the format or editorial style of the new standard, because they 
did not understand the institute's style requirements and had not seen a 
final edited and typeset version. The General Services Administration, 
the Architectural and Transportation Barriers Compliance Board 
(A&TBCB), the Department of Health, Education, and Welfare 
(HEW), and Postal Service representatives apparently agreed with 
each other to vote "no" on the final ANSI ballot. 

In the February 5, 1980, Federal Register, GSA announced develop
ment of a new accessibility standard developed by GSA and HEW. In 
the February 15, 1980, Federal Register, the Postal Service announced 
development of its new accessibility standard. In addition, the 1978 
amendments to the Rehabilitation Act gave the A&TBCB the power 
to "establish minimum guidelines and requirements for the standards 
issued pursuant to the Act of August 12, 1968, as amended, commonly 
known as the Architectural Barriers Act of 1968." With this authoriza
tion the Board began developing its own accessibility "standard" for 
federally funded facilities. The Board has now announced that its new 
accessibility "guideline" will be out by July 17. 

At this time, in addition to the new ANSI national standard, we 
have new standards for accessibility from GSA and the Postal Service, 
a new one on the way from the Compliance Board, and several under 
development as part of 504 regulations. These proposed new standards 
differ with each other and with the 1980 ANSI standard in scope, 
application, and technical specifications. After 6 years of hope for 
some degree of uniformity, the Federal standar<l-setting agencies are 
leading us down the path to a whole new generation of conflicting 
standards for accessibility and the same type of chaos and ineffective
ness we have witnessed for years. There is also a dispute within those 
agencies as to whether the Compliance Board has authority over them 
in accessibility issues. The disabled community and the design and 
construction industry are the unwilling pawns in this ego and 
territorial power struggle. Accessibility is not being advanced and 
clearly something drastic must be done to stop this ·ridiculous 
proliferation ofstandards. 
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Recommendations 
Clearly defined authority for the establishment and enforcement of 

accessibility standards, a single uniform standard that can be applied to 
all programs and facilities, and a massive educational program are all 
essential before physical accessibility can be effectively accomplished 
under the law. It. is with these goals in mind that the following 
recommendations are offered: 

1. A final determination must be made about which agency is 
going to have overall authority on accessibility standards. That 
agency should be required to adopt the current ANSI standard 
unless it can show that it has both broader private and governmental 
representation and support for its proposed standard and better 
research and documentation than that developed for the current 
ANSI standard. 
It must be noted that in adopting the 1980 ANSI standard it will be 
necessary for each adopting agency to develop an applications 
manual or other instrument that will specify the number and 
location of accessible elements and spaces which are required in 
facilities under their jurisdiction. These application manuals could 
also contain waivers, exceptions, additions, and deletions for items 
included in the standard which the agency feels cannot be enforced, 
or for which changes or additional information are necessary. In this 
way the integrity of the ANSI standard is maintained, and it can 
clearly be seen to what extent the Federal application differs from 
the others. 
2. There are some specifications included in the new ANSI 
standard which will need additional confirmation. Some items were 
deleted because there was inadequate proof of their value. Addition
al issues such as life safety, for which no research was conducted are 
certain to arise. Clearly, the new standard will need to be modified. 
An objective organization such as the National Center for a Barrier 
Free Environment (NCBFE) should be appointed and funded to 
monitor the effectiveness of the new standard and to receive and 
store comments on it for use in further revision and refinement. 
3. The specifications in the new ANSI standard include concepts 
and specific elements which can be applied to any building type. 
The standard does not address specialized building types such as 
libraries, hospitals, etc. Although the general accessibility require
ments in the standard would pertain to most areas within such 
special use buildings, it is conceivable that some additional specifica
tions might need to be developed for portions of those buildings. 
These supplemental specifications must be developed by the agency 
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having jurisdiction over those facilities, and they should be 
incorporated into the application manuals for that agency's facilities. 
The Architectural and Transportation Barriers Compliance Board 
should assist with development of these supplemental specifications 
to ensure that they are compatible with the concepts established in 
the standard. 
4. Additional research should be started immediately to develop 
more complete standards for access for vision- and hearing-impaired 
people. 
5. A nationwide training program for all types of designers and 
administrators should be started as soon as the standards are 
established. 
The first effort should be toward existing practitioners to bring them 
up to date on the content and philosophy of the standard and 
accessibility. Next, the educational program should find its way into 
the schools. 

STATEMENT OF RONALD L. MACE, PRESIDENT, BARRIER 
FREE ENVIRONMENTS, INC., RALEIGH, NORTH CAROLINA 
MR. MACE. Thank you. 
I would like to start off with a discussion of what is commonly 

called "architectural barriers" by requesting that we change the term a 
bit, because it is my feeling and that of many of us who have been 
involved in this that the problems of physical accessibility go far 
beyond architectural issues. They are issues that affect everything, not 
just architecture and architectural solutions. 

The barriers that we are concerned with that affect disabled people 
and their rights and their abilities to assume their particular place in 
society are inherent in everything we have, everything that we live 
with: our parks, our streets, our building sites, the products our 
manufacturers make, the vehicles that we try to ride on. They are in 
everything; they are not just architectural barriers. 

So I would prefer that they be referred to as environmental barriers. 
These are the elements that are designed by man and produced by man 
that cause the kinds of limitations on people with disabilities that we 
are all concerned about. 

The reasons that these barriers exist are very widespread. There are 
many, many reasons why they exist. You first have to understand that 
you cannot separate the physical barriers from the attitudinal barriers. 
Partly they exist because of the attitudes and the understanding or 
misunderstanding of our educators, our administrators, our architects 
and designers, and so forth. 

I think that becomes fairly clear when you work with a few 
architects, designers, or manufacturers who do not think that accessi-
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bility for disabled people is a real necessity, that it is something that 
you do for a select few in a few isolated locations. It is not a common 
experience for everybody who is responsible for designing and 
building our environment to know about disability. It is not part of the 
training. 

The attitudes of designers are very much conditioned by their 
training and the fact that in that training process there is no designer 
and no school of architecture, no engineering school or product 
design, in which the curriculum in any systematic way discusses the 
needs of design for children, for elderly people, or for disabled people. 
It is an area that is totally neglected in most of the schools in our 
country. 

So•you can't really expect an indepth understanding on the part of 
these people who are producing our environment unless they have had 
a particular personal experience with a friend or a relative or a 
disability themselves that produces an understanding that they might 
not otherwise acquire. 

The barriers that they produce-I think I might go back for a 
minute and tell you what happened to me this morning as an example 
of the kinds of things that happen to a disabled person. To come to this 
meeting-I am housed in a hotel about 20 miles away because it is the 
only one that was available with a so-called accessible room. It is in a 
location where there is no transportation whatsoever to get me here. A 
van service was to be there at 8 o'clock. This is equivalent to the 
paratransit you heard of before. It doesn't arrive at 8 o'clock, because 
it is impossible for them ever to arrive on time. So I left with a cab 
after the. hour they were to arrive. The cab driver drops me off three 
blocks from here and tells me that is the correct hotel. So I am in the 
wrong hotel three blocks away. 

You should try to get a cab driver to pick you up in a wheelchair 
and drive you only three blocks. It is hard enough to get one when you 
are walking. Since I couldn't get a cab to bring me three blocks, I tried 
to make it over here on my own. It took me almost an hour to get here 
crossing curbs and getting people to help me at every curb. 

This is not an unusual experience. This is an everyday occurrence 
for someone with a rather severe mobility impairment. 

Another example of the attitudes that affect architecture and design 
became clear to me a few yeaFs ago about the understanding that many 
administrators have and how they cause architectural and other types 
of barriers to occur. We have laws that require accessibility in 
virtually every State in the country, and I will elaborate more on those 
in a minute . 

.Not very long ago we had a drama school at our university in North 
Carolina that was a brand new building going up, under construction, 
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and the administrators decided that the drama program was much too 
demanding, physically demanding, for disabled persons to participate 
in and, therefore, as a policy attempted to exclude disabled people 
from the program. So when the building code required that their 
building be made accessible, they insisted that their building should not 
be made accessible because, indeed, they were not going to have any 
disabled people in the program. 

The issue there was an elevator that was to be installed in their new 
building. So there was a process of educating the administrator to 
understand that it was indeed possible for a disabled person to 
participate in the drama program. 

The elevator was allowed to stay in, as far as he was concerned, but 
there is a process within construction contracting that is called an "add 
alternate" so that you may design a building and if there is a part of the 
building or an element in the building that you think may not fit within 
your budget, you don't include it in the original contract; you include 
it in an add or a delete alternate. So the elevator in this case was 
allowed to stay in the construction contract as an add alternate. 

Of course, the prime contract came in for the building and they then 
decided to take the add alternates for the furnishings and the other 
equipment in the building and the carpeting and all those things, and 
because they had used up the budget, they then dropped the elevator. 
It was not constructed because it was an add alternate for which there 
was not enough budget money. 

It was a technique which was used to eliminate the elevator from 
that building. So that building today remains inaccessible despite the 
fact there is a law that says it should be accessible and there is a law 
that says the program should be accessible. 

That was an attitudinal problem. It is not a legal one; it is not a 
technical one. It certainly could have been done. It was a maneuver 
specifically taken to eliminate that accessibility feature from the 
building, even disregarding the fact· that it was an element that was 
advantageous to other people, that everyone benefits from it, which is 
true in all the architectural accessibility issues that we discuss with 
people. 

As I said before, the training is another reason why barriers exist in 
our environment. The designer is not educated to know this and he is 
not going to learn it unless he has a reason to go out and learn it or has 
an experience that would cause him to. 

Another reason is certain ,misconceptions about what it costs to 
make facilities accessible. I think this is the thing in the past we have 
heard more than anything else, that accessibility is an extra issue that 
costs more than other things. It has been proven time and time again 
that this is not the case. In new construction there is no cost. There 
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have been studies done proving this, repeated studies, showing that in 
new construction there are no costs. In remodeling there may be 
additional costs and these vary from one building to the other very, 
very widely. So misconceptions, attitudinal problems, lack of knowl
edge and understanding are the main reasons that these kinds of 
envirc;mmental barriers exist. 

The disabled community some years ago, faced with this kind of 
environmental limitation, appealed to their legislators, first on the 
State level, for some form of relief. Over the past 20 years virtually 
every State in the Nation has developed some sort of legislation or 
building code requirement that calls for accessibility. Today there are 
mandatory accessibility requirements in every State, and the Federal 
Government became involved in this new effort in 1968, approximate
ly. The Federal Government had been involved to some extent 
previous to .that, but with the passage of Public Law 90-480, which is 
commonly called the Architectural Barriers Act, the Federal Govern
ment became very much involved in it. That particular law says that 
any building that receives Federal funding for either construction or 
leasing should be made accessible. 

That law gave the directors of the agencies affected-which were at 
that time GSA, HUD, Department of Defense, and HEW-the 
authority to prescribe standards by which those federally funded 
facilities would be made accessible. The content and application of 
those standards were left to the discretion of the agency administra
tors, and I will leave it at that point for the moment. 

The second major law that affected accessibility was the Rehabilita
tion Act of 1973. Section 502 of the Rehabilitation Act established the 
Architectural and Transportation Barriers Compliance Board. That 
see,1:ion established the Compliance Board and gave it authority for 
ensuring compliance wih the 1968 Archit~ctural Barriers Act. 

Then section 504 came into existence and 504, as you all know, 
covers federally funded access to programs. So the difference is that 
the Architectural Barriers Act says that buildings must be accessible 
according to the standards prescribed by the administrators of the four 
agencies that were affected. Section 504 says that the programs tha,t 
are in any building must be made available to everyone. Section 504 
does not specifically call for architectural accessibility. It says the 
programs, and provides that modification or building accessibility is 
one of the methods used for making those programs accessible. 

In both cases, the 1968 Architectural Barriers Act and under 504-
in this case HEW's regulations for 504-the national standard for 
accessibility was adopted as the standard by which designers would 
make those buildings accessible. Now, I must explain what that 
standard is. The standard we are referring to is ANSI Al17.l, which 
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was adopted by the American National Standards Institute. The 
Standards Institute is a private, nonprofit organization located in New 
York that develops standards for everything. In 1961 they developed a 
standard for accessibility, the first of its kind in the Nation. When the 
law was passed in 1968, the administrators of the four affected agencies 
under the Architectural Barriers Act adopted that standard as the 
standard for Federal construction. In HEW's 504 regulations it says 
when there are modifications to be made to buildings in order to make 
the programs accessible, that they should also be done according to 
the 1961 ANSI standard or a comparable standard. So we have that 
same standard referenced there. 

When the States developed their building codes during the sixties 
and the seventies, they also used the 1961 ANSI standard. The 
problem with all these laws now is that we have between 75 and 100 
different ones in the United States. The ANSI standard that was 
developed in 1961 was a first effort towards prescribing how to design 
for disabled people. It was relatively minimal. It was developed at a 
time when attitudes were even far less advanced than they are now. 
That standard is developed with the consensus agreement of industry, 
government agencies, disabled groups-all affected groups are to ·be 
represented on the committees that develop the national standards for 
the ANSI Institute. So they were represented, and at that time little 
understanding, less than we have now, of how to design and of 
attitudes toward accommodating disabled people existed. 

So the standard was minimal then, and as it has been adopted by the 
States it has been modified because certain things were deleted, certain 
building types were not covered. The States began developing 
additional things that they would add in. 

Another reason that the States and the agencies began changing the 
ANSI standard was a misunderstanding about how standards are to be 
adopted. Let me explain, if I may, briefly. The standard, the 1961 
standard, specifies how to make a toilet stall accessible. How do you 
design it? How do you make a ramp that everyone can use? It does not 
tell you where to put them or how many to put in the building. That is 
because the standard would be applied to a wide variety of jurisdic
tions. States, Federal agencies, or State agencies might adopt that
even corporations might adopt it as their own standard. When they 
adopt it-they have large numbers ofbuildings ofall types, shapes, and 
sizes-they might want to apply that standard quite differently in 
different building types. So if you have a uniform national standard, it 
must be very general and specify the specifications for the accessible 
elements. It must leave the applications of those specifications to the 
agency adopting them, and that was not understood. 
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So in many cases when the State legislators, State agencies, and 
Federal agencies adopted the 1961 ANSI standard, they adopted it 
totally by reference. They said, "We'll make our buildings accessible 
according to the 1961 ANSI," and that went on the books, and then it 
was to be enforced. And when an architect out in the field went and 
looked at the ANSI standard, it said, "You make the toilet stall 3 feet 
wide and 5 feet deep." It didn't say to do one on every floor, to do one 
per building, to paint them green, or what to do with them. It said 
nothing about how you apply that standard to that building. And 
because those agencies had not specified the applications criteria for 
those standards, very rarely was anything ever done, because if an 
architect put one in the building, then someone was very quickly up 
there to point out that there were 10 other toilet rooms in the building 
that were not accessible. 

So the standard was not very effective. As a result, the Architectur
al Barriers Act was not very effective because of the way it was 
applied. Then, as the agencies began to realize that, they began to 
modify their own facilities. They began to add the applications criteria 
and they also began to change the standards. So, as a result of this 10 to 
15 years' worth of changes, we now have 75 to 100 different standards 
on the market. 

Now, what that has caused to happen is that in many cases, 
depending on funding in various jurisdictions, an architect may have as 
many as three or four of those that apply to the same project. He may 
try and look through them and find out what he should do, and it tells 
him to do four or five different things, all of them disagreeing with 
each other as to numbers, where you put them, what size they should 
be, and so forth. So what does he do? He may try to find out which 
one is right. He probably will not get agreement on that. He may try to 
find out next who is most likely to enforce it on him. If he tried that a 
few years ago, he would find out that probably nobody was ever going 
to enforce it on him because there was no review procedure, there was 
no enforcement mechanism, so why bother? So yery often he did 
nothing and just hoped that nobody would notice, and for many years 
no one did notice. Then I think some complaints were lodged against 
architects and lawsuits were brought. The GAO did a study to see 
how effective the law had been and found that it was not effective, and 
suddenly we got a lot of activity from the Federal agencies to show 
that they were meeting their responsibility under those laws. 

Part of that activity was to try and develop a new standard, 
understanding that the old one was out of date, was very minimal to 
begin with, and that a great deal of confusion existed. Under pressure 
from various consumer groups, as well as the construction industry, 
the idea of a single, uniform national standard that would meet the 
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needs of all disabled people, that could be uniformly adopted by every 
agency, was proposed. In 1974 a contract was awarded to Syracuse 
University to begin development of a single, national uniform standard 
for accessibility. 

That standard project was to take only 2 years and cost $200,000. 
The project, because of the enormous complexity of it and the various 
attitudes or difficulties in getting consensus-everyone wanted to 
argue, everyone wanted. to agree and discuss af length-the project 
went on for 6 years and ultimately cost over $500,000 in HUD money. 
It was sponsored by HUD, the National Easter Seal Society, and the 
President's Committee on Employment of the Handicapped. They 
served as the secretariat for the development of that standard. 

The project went on for 6 years and at this date, today, the new 
national standard, the ANSI Al17.l 1980 version, is coming out. 
Publications are available. 

[Applause.] 
MR. MACE. Don't applaud. 
[Laughter.] 
MR. MACE. In the meantime, many things happened during that 6 

years. I will not say that it was apl~asant 6 years; it was a battle. Ifyou 
try to get 85 organizations or even 2 organizations to agree on 
something, you know how difficult it is to get consensus. When you 
have national organizations and a very technical subject that covers 
hundreds and hundreds of requirements~ you can imagine the complex
ity of it. But after 6 years of arguing, fighting, negotiating, agreeing, 
settling lawsuits, and final consensus agreement from national organi
zations representing every interest affected, the standard was ap
proved in December of this year and is now out. 

Because it took 6 years, the representatives of the Federal agencies 
very often changed. There was an appointed person to represent the 
Federal agencies. So new people came on board and were assigned the 
job of reviewing the new standard. They very often raised questions 
that had been raised by their predecessors in the 5 years preceding this. 
The questions were not always answered legitimately. They might 
have gotten a response from the committee saying, "This has been 
settled 3 years ago. If you'll look in your records, you'll find so-and
so." Well, there was an indignant response. "My questions are not 
being appropriately answered." 

In addition to that, the representatives of the four Federal construc
tion agencies felt that the writing was not nice. They didn't like the 
organization of it, although it had not been put out in the final format 
yet._Nor did they understand the ANSI publication format and writing 
style. So they disagreed with that. They also didn't like the fact that 
the national standard didn't have the appropriate numbers fu it for 
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applying it to their Federal facilities. Universally, they looked at it and 
said, "My God, it doesn't tell us how many to put in the building." 
They seemed to refuse to understand that it was their responsibility to 
adopt the technical requirements and to apply them to buildings under 
their jurisdiction in an appropriate manner. 

So the four Federal construction standards-making agencies decided 
to vote against the ANSI standard on the final ballot, which they did. 
In February of this year, February 5, in the Federal Register, the 
General Services Administration announced development of a new 
accessibility standard developed by GSA and HEW to cover their 
facilities. On February 15 of this year in the Federal Register, the Postal 
Service announced development of their new accessibility standard. In 
addition, the 1978 Amendments to the Rehabilitation Act gave the 
Compliance Board authority for establishing what is called guidelines 
for Federal standards for accessibility. 

Last year, with that new authority, the Compliance Board an
nounced that it was developing a new standard for Federal construc
tion. The Board has now announced, with its new Board members', its 
public members', approval that their new accessibility guideline will be 
out on July 17. The ANSI standard, as I said previously, is coming out 
today. 

So, after 6 years and millions of dollars in public and private money 
being spent on a new universal standard for accessibility, we now have 
new ones from the Compliance Board, GSA, Postal Service, and the 
national standard. In other words, we are being led down the path 
toward a whole new generation of differing architectural accessibility 
standards. 

I have looked at them all. They all differ. They differ not only in 
applications, they also differ in technical requirements; dimensions are 
different; applications are different; scope is different. In other words, 
we have not made an inch of progress over the past 6 to 8 years 
toward a uniform national standard. 

The disabled community, the construction industry, and, I think, the 
taxpayers are being really taken on this, because there is no reason for 
the technical specifications that go into a standard to be constantly 
changed. Why should a toilet stall in a GSA building be different from 
a toilet stall in a VA building? It makes no sense, and it also causes 
problems and delays and costs that are not necessary in order to 
accommodate disabled people. 

The result of all this is just what we had in the fifties and the sixties 
and the early seventies, this massive confusion, disagreement, differing 
standards that impeded progress. 

The only thing that would seem to correct the situation is for there 
to be authority given to one agency to develop one standard, the 
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applications of which to be consistent; that the other agencies be 
required to accept that. It makes no difference whether it is the 
Compliance Board or GSA, or whoever it may be, but there needs to 
be one, and it needs to be applied universally to all facilities. 

Now, I have to elaborate on that statement just a little bit beQause 
the standard that is out now, the new ANSI standard, is perfectly 
applicable to all buildings, but it covers general things. It covers 
accessibility of doors, toilet rooms, entrances, parking, elevators, and 
all the things that go into most buildings. It does not cover specific 
building types: libraries or hospitals, for example. It is perfectly 
appropriate for the agencies with jurisdiction over those facilities to 
take that standard, adopt it as it is for all general construction 
requirements, and then to add any specific special requirement that 
may be unique to hospitals, libraries, or any of the other facilities that 
may be under their jurisdiction. 

So the best thing that we can come up with as a way of doing this is 
for the agencies to adopt the new ANSI standard as the basic standard 
for all accessibility. That will cover 95 percent of the facilities we have 
and the elements within them. 

In the process for adopting them, one method would be for those 
agencies to develop an applications manual that would cover their 
programs. In other words, in that manual they would say, ..We are 
going to use the ANSI standard for the value of its uniformity. In 
applying that to our buildings we are going to require that every toilet 
room in the building comply, that at least two entrances comply, that a 
certain percentage of the parking spaces comply with that standard." 
Then, under their jurisdiction there may be a need for them to have 
certain changes or waivers that would affect their facility, and that is 
perfectly appropriate also. Those could be put into those applications 
manuals. In this manner the applications manual would allow all the 
procedures for applying the standard and leave the standard intact in 
accordance with the other agencies that have adopted it, and we 
would have a uniform standard in effect. 

Secondly, I think another recommendation I would make is that 
there be an ongoing process. Although this particular research project 
for developing the standard made a great deal of progress toward a 
final standard for all disabled people, there were some research 
element items that I think no one could even imagine would come up. 
Some of the disability types-like, for example, the blind and deaf, 
hearing impaired or vision impaired-have not been adequately 
researched. There is not uniform agreement on those. You will find in 
the new standard a few requirements for them on those elements that 
could be and were researched. So there needs to be an ongoing effort 
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by an objective, third-party organization to continue research on 
developing the final standards. 

The committee developing the standard decided-appropriately, I 
think-that on those issues for which there is no conclusive proof that 
these are the right things to do, that these are safe and the exact things 
to do, that those be eliminated from the standard. So I am not saying 
that the standard is perfect. I am saying that it is a consensus standard 
that is as uniform as one can be at this time, and that it should be 
accepted. 

Another idea is that the standards can never be useful out in the field 
unless the industry, the designers, and the educators understand the 
philosophy and the attitudes behind the whole thing. There needs to be 
a massive education process oriented toward the designer and the 
administrators and the legislators to get them to accept this idea of a 
single standard and to learn how to apply it in an appropriate manner 
so that we get uniform accessibility to facilities across the country. 

CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. Now we have a number of persons who are 

going to respond to Mr. Mace's presentation. First of all, I will 
introduce Dianne Walters who is Acting Chief of the Design 
Programs Branch of the Office of Design Construction in the General 
Services Administration. In her present capacity Ms. Walters manages 
the staff which provides directional goals to architects and engineers 
who develop programs on barrier-free design, energy conservation, 
and geotechnical engineering. 

Ms. Walters is a member of the Standing Committee on Architec
ture and Architectural Engineering of the National Academy of 
Science Building Research Advisory Board and the Administrative 
and Code Advisory Panel for the development of the new American 
National Standards Institute for the Disabled. 

Ms. Walters, it is nice to have you with us. 

STATEMENT OF DIANNE WALTERS, ACTING CHIEF, DESIGN 
PROGRAMS BRANCH: OFFICE OF DESIGN CONSTRUCTION, 

GENERAL SERVICES ADMINISTRATION 
Ms. wALTERS. Thank you. 
In preparing for this consultation, I went to our files on the barrier

free design program and removed the folder marked "Speeches and 
Testimony" to see what we have said before on the subject of physical 
facilities and the handicapped. I ran across one which starts: 

The subject of architectural barriers has come up at every one 
of these regional conferences that have been held over the past 5 
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or 6 years. Consequently, everyone by now must be thoroughly 
familiar with Public Law 90-480, the Architectural Barriers Act 
of 1968; the Federal Property Management Regulations entitled 
"Accommodations for the Physically Handicapped"; with the 
repair and alteration program for installing ramps on Federal 
buildings; and with GSA's requirements for the handicapped in 
general. 

GSA has received all kinds of favorable publicity on the 
wonderful things we are doing for the handicapped, so what more 
needs to be said? 

That speech was delivered 7 years ago, and almost every speech in 
the file said nearly the same thing, except, of course, GSA has not 
lately received any favorable publicity on the wonderful things we 
have been doing for the handicapped, or anything else, for that matter. 
'The 'point is, why have we been saying the same thing over and over 

again for 12 years? Is it, as Mr. Mace suggests in his paper, that 
accessibility is not being advanced and clearly something drastic must 
be done to stop this "ridiculous proliferation" of standards? Or is it 
possible that accessibility is being advanced and we don't know about 
it because we are so busy saying the same thing over and over and 
over again? Or maybe we are talking to the wrong people. Or maybe 
we are saying the wrong things. Or maybe accessibility is being 
advanced and we don't realize it because the acceptable level of 
accessibility has increased in the past 12 years. 

The "ridiculous proliferation" of standards theory supports the 
latter case. At any rate, it indicates that something is going on out 
there, that there is an increased awareness to the needs of the 
handicapped. And increased awareness, as Mr. Mace pointed out in his 
paper, is the crux of the matter. There is certainly an increased 
awareness within GSA. 

Ten years ago the policy was to comply with the Architectural 
Barriers Act. Seven years ago the policy was to comply with the 
Architectural Barriers Act and modify existing buildings to the extent 
possible within budgetary limitations. Three years ago the policy 
became comply with the Architectural Barriers Act and retrofit 
existing buildings to eliminate the then identified backlog of handi
capped-related projects. Today the policy extends to identifying 
additional projects not in the 1977 backlog by resurveying our building 
inventory. 

Ten years ago we patted ourselves on the back for complying with 
the letter of the law. Nine years ago, in preparing for testimony to 
Congress, a question was anticipated. The question: "What specific 
problems or complaints have you had on particular buildings?" [The 
answer:] Two recent ones. 
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We received a letter indicating that a group of handicapped 
constituents had difficulty entering portions of the Eisenhower 
Library in Abilene, Kansas, and viewing the inscriptions on the 
Eisenhower Memorial. These buildings were donated to the Federal 
Government prior to passage of the act and did not involve Federal 
funds. Thus, they are exempt from its provisions. However, alterations 
made subsequent to the passage of the act would be subject to it. An 
alteration had been made to make both the library and the museum 
accessible by way of a rear parking lot, and also the chapel is 
accessible. However, neither the Memorial nor the Eisenhower Home 
is accessible and alterations to either of them would not be possible 
without destroying the esthetic and historical value. Consequently, we 
have requested our regional office to take the following action in order 
to make the facility more accessible: 
• See if it is possible to provide and, if so, provide identification of 
signs or markings to direct handicapped visitors to the parking lot and 
ramps at the rear of the museum and library. 
•. See if it is possible and, if so, provide copies of the inscriptions on 
the Memorial at a lower level where they can be read by a person in a 
wheelchair. 
• See what can be done to make the Eisenhower Home at least 
partially accessible to the handicapped. This is a typical 19th century 
frame house with stairs and narrow doors, and complete accessibility 
may be impossible if the house is to be substantially preserved. 

We also received an inquiry relative to the new mall at Twin Falls, 
Idaho, and the Idaho State Vocational Facilities. One of the constitu
ents had indicated that neither of these facilities was accessible to the 
handicapped and he understood both were federally funded. We found 
only the Twin Falls Mall to be federally funded, in this case jointly 
funded by HUD and the Small Business Administration. It was the 
opinion of the legal counsels of both agencies that this project was not 
subject to the act. However, in a letter to our Assistant Administrator, 
the Assistant Secretary for Administration at HUD indicated that 
since receipt of our inquiry to him consideration was being given to 
making the entire mall area more accessible to the handicapped even 
though not required by law. 

Today we couldn't have taken that sort of position in front of a 
congressional committee, but today we also get a different kind of 
complaint. We have been getting complaints about the money that we 
are spending to retrofit buildings to make them accessible to the 
physically handicapped. 

Next week I am leaving for Chicago as part of a team to conduct 
design technology workshops which will cover quality control in 
building through predesign programming, energy conservation, and 
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barrier-free design. The message at those workshops is going to be the 
same one that we have been preaching for over 12 years: awareness, 
awareness of the laws, the regulations, the standards, the processes; but 
mostly awareness of the needs of handicapped individuals because 
only through increased awareness will increased accessibility be 
achieved. 

Thank you. 
CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. The printed agenda contains the name of 

Mr. David L. Williamson and his card is up there right now, but it is 
perfectly clear that Mr. Williamson is not here. He thought he might 
be able to make it the last minute, but he has asked Ms. Margaret 
Milner to represent him. She is an architectural barriers specialist, 
Office of Independent Living for the Disabled, Department of 
Housing and Urban Development. 

Ms. Milner is an architectural barriers specialist who is responsible 
for reviewing all architectural accessiblity requirements in all HUD 
programs. The Office of Independent Living for the Disabled 
undertakes the development of technical assistance materials for use of 
architects and developers in relation to accessible housing. 

Before joining the Department of Housing and Urban Development, 
Ms. Milner was a private consultant specializing in planning for 
handicapped people. She was the first director of the National Center 
for Barrier Free Environment in Washington, D.C. 

We are very happy to have you with us. 

STATEMENT OF MARGARET MILNER, ARCHITECTURAL 
BARRIERS SPECIALIST, OFFICE OF INDEPENDENT LIVING 
FOR THE DISABLED, DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Ms. MILNER. Dave sincerely regrets that he could not be with you 
here today and had hoped that he would be able to join the group. 
Since he is not here, I will do my best to fill in for him. 

I would like to say, first of all, that I concur with and endorse Ron 
Mace's paper. Indeed, the inaccessible building or the inaccessible 
environment is perhaps the ultimate form of discrimination, and we at 
HUD are certainly committed to helping create accessible communi
ties and accessible housing. 

In particular, HUD endorses the concept of the single uniform 
standard that Ron so eloquently talked about today. The logic of the 
single standard is so compelling, in fact, that HUD felt it worth 
investing half a million dollars in the effort to produce the 1980 ANSI 
standard. We had hoped that this standard would be the instrument for 
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achieving uniformity in accessibility requirements. While that goal still 
appears to elude us, we do feel that it was a worthwhile investment. 
The 1980 ANSI standard is, I feel confident, the best-researched, most 
comprehensive accessibility standard that is available in the country 
today, and we hope that it will be widely used by State and local 
governments and by private interests. 

I also endorse the five recommendations that Ron presented at the 
end of his paper. In particular, I think that his recommendation that we 
begin now on the process of preparing for the revision for the next 
generation of the ANSI standard is particularly worth doing. We feel 
that there is additional research that should be done and, furthermore, 
we need to glean the experience of using this ANSI standard in order 
to judge where it can be improved. This should be an ongoing process. 
The standard, by institute policy, has to be re.viewed every 5 years. If 
we find it needs to be revised sooner, that can be done, too. 

I also think that it is impossible to overemphasize the need for 
educating architects and designers about accessibility requirements. In 
my experience, most of the architects I have met are willing to design 
for handicapped people and, in fact, find it an interesting challenge, but 
they have to know what is required. Here again is an example of how 
the ANSI standard can make a significant contribution. 

I would like to look briefly at the kinds of things that we at the 
Department of Housing and Urban Development are doing for 
handicapped people. The Office of Independent Living for the 
Disabled is the focal point at HUD for policies and programs to serve 
handicapped people. Our goal is to integrate the handicapped 
individual into the mainstream of society and we try to interpret this 
and implement it in all the programs of the Department. We try to do 
this by redirecting the goals of existing programs and, where we find 
that there are gaps in service, we develop new programs. 

I will mention some of the things that we have done over the last 
few years that I think are significant in the area of meeting the housing 
crisis that is such a serious problem for handicapped people. We have 
instituted barrier-free percentage requirements in all new construction 
for public housing and section 8 new construction or substantial 
rehabilitation. These are the primary HUD programs for providing 
family housing, and 5 percent of the units in all new construction must 
be accessible to the physically handicapped. Furthermore, we have a 
policy of ensuring that the accessible units represent a range ofhousing 
types, offering one and two bedrooms or efficiency units, and we 
encourage that developers scatter these units across their projects, or, 
if it is a multisite development, across sites, so that the disabled 
individual will have the widest possible choice of type of housing and 
location ofhousing. 
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Until recently residents in group homes for disabled were not 
eligible to receive section 8 rent subsidies. The Department of Housing 
and Urban Development rewrote its regulations so that we are now 
able to make those subsidies available to residents of group homes. 

In addition, a key element in dispensing HUD funds to the local 
level is the housing assistance plan in which each local government 
must set forth its housing needs and establish its priorities for meeting 
those needs. We now require that the handicapped population be 
considered as a separate category to ensure that those needs are 
considered when each local government makes its assessment of the 
housing needs it intends to address within the next 1 to 3 years. 

In our community development block grants program, funds can be 
and have been used to fund a variety of projects that benefit disabled 
people. This can include removal of architectural barriers in the 
community. It can include making planning grants to providers of 
housing and other services for handicapped people. It can include 
development of centers for the handicapped. But in all our programs 
the driving principle is the integration of the handicapped into all 
aspects of community life. 

I should mention a couple of other things that we do. Our section 
202 construction loan program originally was intended to develop 
housing for the elderly. Then we added disabled people to the eligible 
category, but initially they had to compete with sponsors of projects 
for the elderly for funds. Interestingly enough, we found that generally 
the elderly projects were much more successful in getting their money, 
probably because they tend to be larger units and are, therefore, more 
economical to develop. So now we set aside funds each year under the 
202 program to provide housing for nonelderly disabled-$50 million 
this fiscal year. 

Other elements of the disabled population who are frequently 
discriminated against in ways other than architectural barriers are 
those with developmental disabilities and the mentally ill population. 
We at HUD are concerned with providing housing for those groups as 
well. In particular, we are now in the third year of a demonstration 
program in cooperation with the Department of Health and Human 
Services to provide group residences for chronically, mentally ill 
people who are being returned to the community from institutions. As 
of the end of this fiscal year, we will have spent $80 million on this 
program. Close to 200 sponsors of group homes will have been funded 
in 39 States. 

Having the programs for handicapped people does not help if no 
one at the local level knows how to tap those funds, so another project 
that our office has been involved with over the past year is a series of 
national technical assistance seminars, where we bring together 
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consumers, builders, developers, and representatives of State and local 
governments and present information about how to put together a 
package of housing and services and get it to the people who need it. 
We have completed 10 seminars and are planning to start a second 
cycle of another 8 seminars in the fall. We feel that has been a very 
worthwhile effort. 

In addition to the ANSI funding, HUD has funded a number of 
other ,,research studies, among them two studies of public housing 
projects. As you may know, public housing funds something like 1.3 
million homes in 10,000 projects across the country, and we feel that 
this is one of the most important avenues for making housing 
accessible to disabled people. So we have had two research projects in 
this area, including one in which we gave $5 million to nine public 
housing agencies to see how much it would cost them to make 
accessibility modifications in selected facilities. The information from 
these projects will be used in planning alterations to the entire stock of 
public housing. 

I also think that it is relevant to what we are talking about here 
today to mention something else HUD has been following closely 
recently, and that is the amendments to the Fair ·Housing Act that 
have been in Congress this session. The House bill is now out of 
committee and is expected to be on the floor soon. We do anticipate 
there may be some floor amendments. But as it now stands, under 
these amendments, handicapped people would become a protected 
class with the same status as women and racial, ethnic, and religious 
minorities and would have standing to bring action against landlords, 
sellers, and others in the housing chain who allegedly discriminate. 
Under this act the definition of handicapped is similar to the 504 
definition and is intended to be interpreted consistently with 504 
regulations. However, it has been amended to exclude "current drug 
or alcohol abusers" and "individuals with any impairment that may 
constitute a direct threat to the safety or property of others." We are 
concerned that this may be a setback to developing community-based 
residential centers for mentally ill and developmentally disabled 
people. 

The section of the act that relates more specifically to what we are 
talking about here, architectural barriers, is that under these amend
ments the landlord cannot refuse to allow a prospective tenant to make 
necessary modifications for accessibility, provided that the tenant pays 
for the modifications, and that upon terminating the lease the tenant 
will agree to remove the modifications at his own expense unless the 
landlord chooses to retain them. The only exception is cases where the 
modification would be judged to be such that the building could no 
longer be used for its original purpose. In the case of sales of houses 
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under new construction, builders cannot refuse to make access 
modifications as long as they have no additional cost or as long as the 
cost could be added to the mortgage of the house. 

A companion bill is now in the Senate, awaiting_ committee markup. 
It does include a provision to prohibit exclusionary zoning or land-use 
practices that would prevent group residences for handicapped people 
from being established in residential communities. This provision was 
stricken in the House bill. But we feel encouraged that these 
amendments are being considered and are certainly hopeful that they 
will pass this year. We think it is an important step forward and, as 
Dianne Walters says, we are making progress even though sometimes 
it is hard to discover it. 

Thank you very much. 
CHAIRMAN FLEMMING. Thank you very much. We appreciate it. 
[Applause.] 
CHAIRMAN FLEMMING. The last member of the panel to comment 

on Mr. Mace's presentation is Mr. John Collins III, president of Van 
Go Corporation, located in Alexandria, Virginia. Mr. Collins founded 
the Van Go Corporation, which provides transportation vehicles for 
the mobility impaired. Until March 1980 he was senior research 
associate with the Institute for Information Studies in Falls Church, 
Virginia. In that capacity, he managed the production of the emerging 
issues reports that repackaged relevant knowledge for target audiences 
of disabled individuals. Mr. Collins also consults with various groups 
concerned with transportation of and delivery of services to the 
handicapped. 

Mr. Collins, we are very happy to have you here with us today. 

STATEMENT OF JOHN D. COLLINS Ill, PRESIDENT, VAN GO 
CORPORATION, ALEXANDRIA, VIRGINIA 

MR. COLLINS. Thank you. I am very glad to be here but I am even 
more pleased that the Commission is here, because I feel that a lot of 
very good things will happen for all of us out of this. Your interest is 
really a great step in the whole country becoming more aware of what 
needs to be done and more able to accomplish the goals. 

In talking about environmental barriers, let me support what Ron 
Mace has said. He has written the best standards, the North Carolina 
standards, which have been what most of us have used and pushed as 
consumers. It really is a step backwards to see so many problems come 
up. That has really been a lot of the problem with the whole disabled 
community movement because people keep bringing up definitions and 
asking for numbers, yet a lot of models just don't have good answers 
and they won't have for a long time because it is so complicated. All of 

292 



us are either temporarily able bodied or disabled in terms of the many 
things that can happen. 

I would like to tell a short story about environmental barriers by 
telling about another commission, one very close across the river here, 
the Arlington County Board. Arlington is a small area, only about 25 
square miles. Four years ago the county board started becoming 
interested in the disabled as they had seen several people at the county 
board meetings that had specific concetns asking for different things to 
happen in the county. But there really were a lot of barriers, such as all 
the county employment offices were in a building that was up six steps 
and the elevator, which was in the back entrance, was often broken. 
There were other problems relative to disabled citizens that they really 
didn't know how to resolve. So the county board, in its wisdom of 
being able to make decisions, decided that disabled citizens really 
ought to come up and make some proposals to us and we use money 
from HUD to study some of these. 

Our first decision was to remove some of the barriers, to have a 
small housing project that would be, say, several apartments in a low
income area in Arlington, and out of that a lot of things would happen. 
The people living there would start proving that the best things to do 
are what they themselves do in their daily lives-like Ron's example of 
his horrible transportation problem this morning, events like that pile 
up and become everybody's experience. 

We also asked if they would allow us to do some demographics 
because the county is a microcosm of the rest of the world. It is a small 
area; it is rather old. It has grown up and the county has the money 
around it that it can put into social programs, so it is a good place to 
live and it has a lot of benefits. They decided to go ahead and do the 
housing project, but not to do the demographic study. 

Well, 2 years later they still had not released the money. The county 
board changed its mind and decided to do that needs assessment, 
which they call their demographics study. 

Because they had all, in that time, become aware that there are just 
so many needs about disabled people, one of the first things they found 
was that Arlington was a very hard county to get around. There are 
only two main bus lines and those were not yet accessible. Disabled 
people are hard to find and we are going to have to do a lot of work to 
be able to know that the programs of Arlington County really do have 
disabled people in them. 

Another factor about the employment program was that you 
couldn't sue. There aren't handicapped people in the Arlington 
County Code, so if you did have an employment discrimination 
problem, you couldn't have any kind of access to the courts because 
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they didn't have it as a basic right. I think that was covered well 
yesterday, the important right to go to court. 

Next the county board discovered they weren't using much of their 
money very well. They had a lot of people on social security. They 
had a lot of people receiving medical benefits. They had a lot of cases 
on the vocational rehabilitation case roles. 'But those monies really 
were keeping people from using the programs and going back to work 
if they had the ability to go to work in a program, or if they had not 
worked to get into a training program. because all of the training 
programs for handicapped people were in one place in the county and 
that was only on several bus lines. 

Together we started discovering the solutions. The county board 
had become slowly individually aware. I think that has had the largest 
changes. The different board members and their staffs have all become 
aware of some of these problems. They learned that there are targeted 
job tax credits, that employers can get tax credits to employ· disabled 
people. So now the private sector is starting to take over a lot of those 
jobs and starting to hire the people that were not finding jobs. They 
are also finding that Congress has extended the tax write-off for 
removing architectural barriers and there is starting to be interest in 
that. Employers and businesses in the county are starting to make 
inquiry into where they can get the information for the tax credits so 
that they can take advantage of the credit program that they really had 
no interest in and had no awareness of in the first 3 years of that 
program. So there really have been some very good improvements 
that are just starting to happen. 

Now there are disabled people at most of the county board meetings 
who are starting to use the county processes, and that is what I see the 
U.S. Commission on Civil Rights will be able to do in your 
identification of some of these key problem areas facing citizens with 
disabilities. 

Yesterday the EEO person from American Tel_ephone and Tele
graph was here explaining some of their personnel policies. I thought it 
was very good that he mentioned that there should be a resource bank, 
when in fact the telephone was originally discovered as a device for 
the deaf. There are a lot of examples of disabled people using devices, 
individually making the environment better for everyone. 

The 36 million disabled people is a figure that we can all support no 
matter how many censuses-it will take several generations to count 
all those people because of all the environmental barriers that keep 
people from being part of the mainstream. 

I would like to leave the rest of my time for questions because I do 
think that this group has left a lot of things in the air with the several 
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standards of architecture being added to all these issues before the 
Commission. 

CHAIRMAN FLEMMING. Thank you very, very much. We appreciate 
your contribution. 

Commissioner Saltzman? 
COMMISSIONER SALTZMAN. Mr. Mace, in your paper you made 

reference to studies showing that the construction cost to make 
facilities accessible to all sometimes can be accomplished without 
significant increase or sometimes even at less cost. Do you have those 
studies that you made reference to, or do you know what they are? 

MR. MACE. Yes. 
COMMISSIONER SALTZMAN. Can they be furnished for the record? 
MR. MACE. Yes, they can. 
[This information is on file at the Commission. Dave M. O'Neill, 

"Discrimination Against Handicapped Persons/The Costs, Benefits 
and Economic Impact of Implementing Section 504 of the Rehabilita
tion Act of 1973," May 1977 (prepared under contract for the Office 
for Civil Rights). Ronald I. Mace, "Accessibility Modification, Cost 
Analysis," 1976. U.S., Department of Housing and Urban Develop
ment, "Estimated Cost of Accessible Building." U.S., Department of 
Housing and Urban Development, "Cost-Benefit Analysis of Accessi
bility."] 

COMMISSIONER SALTZMAN. One of you-I'm not sure-made 
reference to other studies that HUD is making at the present time. 

Ms. MILNER. Well, HUD has funded several research projects in the 
area of serving the handicapped, the ANSI standard being the most 
significant, and from the ANSI standard project a series of six different 
publications have been distributed on different technical aspects. Some 
of them are related to the cost of accessible designs. Some are related 
to specific requirements of different disability groups. 

COMMISSIONER SALTZMAN. Are those available? 
Ms. MILNER. Yes. 
COMMISSIONER SALTZMAN. Could those studies, Mr. Chairman, be 

entered into the record relative to cost projections for accessibility? 
Ms. MILNER. An additional HUD study that you might be interested 

in is one that is related to public housing, integrating the handicapped 
in public housing. I can make that available, too. 

COMMISSIONER SALTZMAN. Fine. 
CHAIRMAN FLEMMING. We will have the studies made available and 

the summaries can be inserted in the record at this particular point. 
[See U.S., Department of Housing and Urban Development, "Study 

and Evaluation of Integrating the Handicapped in HUD Housing," 
May 1977.] 

CHAIRMAN FLEMMING. Commissioner Hom? 
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VICE CHAIRMAN HORN. Mention has been made of the competing 
standards which we have from Federal agencies. We have GSA, 
HEW, Postal Service. We have the new standard issued by a 
voluntary group, the ANSI standard. 

Usually in an organization when you have line agencies such as 
HUD, which apparently favors the one national standard, opposing 
another line agency or a staff agency such as GSA that disagrees and 
that sort of strange collection known as the Postal Service, these issues 
escalate within the organization to the Office of the President or the 
staff agencies that represent the President, 0MB, White House 
Domestic Policy staff, etc. To your knowledge, was the Federal 
Government unable to get along with any standard which then 
escalated to the Executive Office of the President or 0MB for 
res9lution? 

Ms. WALTERS. The enabling legislation, the Architectural Barriers 
Act of 1968 as amended, does not require that we all have the same 
standard. It specifically permits four separate standard-setting agen
cies, simply requiring that we all consult with the Department of 
Health, Education, and Welfare in the prescription of those standards. 
That consultation presumably is to ensure that there is some appropri
ate level of uniformity. 

VICE CHAIRMAN HORN. Does the act require you to have separate 
standards? 

Ms. WALTERS. It doesn't require that-
VICE CHAIRMAN HORN. It permits you. 
Ms. WALTERS. It simply requires each of those agencies to prescribe 

a standard. 
VICE CHAIRMAN HORN. Well, yes, but it just seems to me-as an 

executive of an organization, if I had that situation, you would all be 
around the table pretty fast and we would be trying to see if we 
couldn't work out some common ground. 

Ms. WALTERS. Well, the Department of Defense is responsible for 
establishing or prescribing the standard with respect to military 
facilities, the Postal Service with respect to postal facilities, the 
Department of Housing and Urban Development with respect to 
certain residential facilities that are funded under some of their 
programs, and the General Services Administration for all other 
facilities that are subject to the Architectural Barriers Act. 

VICE CHAIRMAN HORN. But what do you think of the argument that 
is made that Federal agencies should have adopted as, at least, the 
preamble and basis from which to develop specific applications the 
acceptance of this new 1980 standard of the American National 
Standards Institute? Is that not a feasible and reasonable position to 
take? 
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Ms. WALTERS. I have no quarrel with the concept of a uniform 
baseline standard, but there are certain discrete things that happen in a 
wide range of facilities that would require varying levels of accessibili
ty. It is not uncommon in all sorts of building codes to have a baseline 
standard and then, based on different occupancy classifications, vary 
the requirement. 

VICE CHAIRMAN HORN. Well, I understand that, but you do agree 
that it would not-it would be unwise to have a baseline standard and 
then if there were a certain uniqueness specialization, to have 
particular applications, that at least people would have that base upon 
which to rely. 

Ms. WALTERS. There is no quarrel with the concept of a uniform 
baseline standard. 

VICE CHAIRMAN HORN. But do the GSA standards incorporate this 
new standard as a baseline standard? They don't, as I understand the 
testimony. 

Ms. WALTERS. To the greatest extent possible, the GSA standard 
uses the 1979 draft version of the new ANSI standard. That was the 
latest draft available. It uses most of the technical data as the basis for 
the new standard. But it does completely reformat the document. 

VICE CHAIRMAN HORN. Mr. Mace, have you had a chance to set up 
some sort of a matrix and analyze the base standard in terms of the 
specific applications that GSA, HEW, the Postal Service, etc., are 
now applying, and, if you have, do you see any cost differential in 
those specific applications? In other words, let's put it in terms of the 
handicapped: Is it saving money for government to have these 
specialized agency standards and, therefore, depriving the handi
capped of access, or do we really know? Has any body analyzed that? 

MR. MACE. No, it is not saving anybody money for these agencies to 
have different standards. I can give you-they seem harmless when 
you look at each one, but I can give you a specific example because 
accessibility standards are very specific. We are talking about inches, 
fractions of inches in the technical specifications, not in the applica
tions .of them, how you apply them to buildings. 

Take, for example, the requirement for a simple lavatory in a toilet 
room. If one agency says it has to have 29 inches clearance underneath 
and that the rim height above the floor has to be 34, you have a 
tolerance of 5 inches there, and that has been researched, for example, 
in the ANSI research project to know that the manufacturers of those 
projects make a unit that will fit, as a standard product on the market, 
that will fit within those tolerances. 

Then somebody in one of the agencies in their divine wisdom 
decides that they are going to make it 30 inches and 33 inches because 
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they think that might be better. What they have done is eliminate half 
of the products that are on the market that fit within that tolerance. 

So then a manufacturer, in order to furnish a fixture that will be 
acceptable within that agency's facilities, has to manufacture an 
element that is special in order to fit that standard, and that is an extra 
cost item. The industry will respond to that. They will put it on the 
market at extra cost. And, yes, it costs the taxpayers extra money, if 
you want to look at it from that standpoint. 

It also--
VICE CHAIRMAN HORN. But it is a self-inflicted wound, is what you 

are saying. 
MR. MACE. Yes. And it also-and it is done innocently and 

inadvertently by someone thinking they have done a better thing by 
changing the standard to something that they think-without the basis 
of research and the consensus of opinion of manufacturers and others 
who have really looking into it in very minute detail. 

And then the other cost issue that is there is-and one that affects 
the attitudes of those who create our environment-are the differing 
standards and delays that it causes to a practitioner, for example. I 
think those affect disabled people in a very important way. 

If the industry out there is trying to do-and universally in going 
around the country and working with them, I have heard industry and 
private enterprise say, "Please, for God's sake, decide once and for all 
what you want and we will produce it." In our society, mass 
production is used to keep costs down and we have uniformity for that 
reason. The thing that turns industry against the whole idea of 
accessibility and that generates the complaints of, "My God, look at 
the cost you're giving me," is the special item plus the time that it takes 
someone out there in the field to figure out which one of these 
standards should be used. "This agency is saying that, ·but my local 
building code is saying I have to do this, and they both say they have 
jurisdiction/' That time is lost time and that is expensive time for 
industry. So they say, "Look at those handicapped people that are out 
there demanding these regulations. I'm overregulated. I'm up· to my 
neck in regulations." 

We did a project last year with private enterprise for the Compli
ance Board to get to the executives in the major industries across the 
country. It was 100 percent unanimous, "Please give us a single 
standard that all the agencies follow and we will reduce costs and we 
will get uniform accessibility." 

VICE CHAIRMAN HORN. On page 8 of your paper you refer to 
section 504. Are you aware of any exemptions that have been granted 
in federally funded programs where they do not have to come under 
504, in terms of architectural barriers? 
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MR; MACE. Section 504 is very loose in its requirement for 
architectural accessibility in that it says modifications made-this is 
HEW's regulation-modifications made to achieve program access 
should follow the 1961 ANSI or other [standard] that will assure an 
equal degree ofaccessibility. 

VICE CHAIRMAN HORN. Is GSA aware of any exceptions made 
where certain federally funded programs do not have .to follow 504? 

Ms. WALTERS. I am not personally aware of any. 
VICE CHAIRMAN HORN. You are not. Because I had heard, and I 

didn'.t quite catch it, that there was some testimony that LEAA, 
Federal Bureau of Prisons, was exempt. I just wonder if that was a 
mistake or what. 

CHAIRMAN FLEMMING. Our problem there is that many of the 
agencies have not--

VICE CHAIRMAN HORN. Issued the regulations. 
CHAIRMAN FLEMMING. -issued regulations yet, so we don't know. 
MR. MACE. And as their regulations are-the others are not out yet, 

most of them. I didn't mention earlier that some of the agencies 
coming out with their 504 regulations are also proposing whole new 
standards for accessibility under 504. 

VICE CHAIRMAN HORN. One last question, now. This ANSI 
standard, which would be used by most of American industry, would 
it, in their buildings? Or would it be mostly in governmentally imposed 
building codes? • 

MR. MACE. It was before. When the first one came out, it was billed 
as the national standard for accessibility and it was pretty much 
universally adopted. It would be adopted now by industry and by 
States if they knew that that was the one that the Federal agencies 
were going to--

VICE CHAIRMAN HORN. Well, whatJ- would like to elicit from you 
js a sort of "yes" or "no" answer. Does this mean that in the new 1980 
ANSI standard the private sector of the American economy and those 
who follow it might be ahead or behind the various Federal agency 
standards that are being promulgated in terms of access for the 
handicapped? 

MR. MACE. Ahead or behind? 
VICE CHAIRMAN HORN. Yes. 
MR. MACE. What do you mean? 
VICE CHAIRMAN HORN. In the sense of which standard, from the 

standpoint of the handicapped concerns, is better to be followed? Do 
we have the anomaly here that the private sector would actually be 
ahead of GSA, HEW, and the Postal Service if they followed the new 
1980 version, or have the Federal agencies thought more carefully 
about protecting the needs of the handicapped? 
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MR. MACE. The Federal agencies have not more carefully consid
ered the needs of the handicapped. They have considered their 
obligations under the law and they have made efforts to comply with 
those. 

Private industry was involved in the ANSI standard development. 
Every sector of it was represented in technical matters in developing 
that standard. I would say, yes, industry is universally behind that 
voluntary standard rather than having multiple agency technical 
regulations. 

VICE CHAIRMAN HORN. Does GSA differ with that as an agency 
position, or would you be in a position to tell us? 

Ms. WALTERS. You mean as to the superiority ofany--
VICE CHAIRMAN HORN. Superiority in terms of access for the 

handicapped-does following the 1980 ANSI standard as revised, now 
issued, provide greater access in general than do the separate, more 
detailed agency standards, which are being promulgated by your 
agency, HEW, Postal Service, etc. 

Ms. WALTERS. Access to which group of handicapped individuals? 
The question becomes extremely complex. 

VICE CHAIRMAN HORN. Okay. Well, physically handicapped. 
Ms. WALTERS. I don't think that there is any real way that you can 

say that one standard is better or worse than another except in a very, 
very gross sort of way; i.e., obviously, the 1961 version of the ANSI 
standard is generally recognized as unacceptable and anything that 
goes beyond that is better, but is the 1980 version of the ANSI 
standard better than the North Carolina State Code? That is--

VICE CHAIRMAN HORN. Well, that is what I am after. 
Ms. WALTERS. There is no real sort of objective instrument for 

saying that. And it could depend, too, on which type of physical 
disability you are talking about providing assistance--

VICE CHAIRMAN HORN. Well, this is why I asked my matrix 
question earlier. It seems to me now that we have this sort of evolving 
confusion here, that it might be useful if HUD again dipped into its 
pocket, with or without the Easter Seal group, and funded an analysis 
of what does the ANSI standard really mean by types of handicapped 
and _subhandicapped in relation to GSA, HEW, Defense, and the 
Postal Service? I think that this ought to be laid out so that the 
agencies and the executives of the country can try to bang some heads 
together if we are to avoid another decade of confusion. That is my 
concern as an administrator. 

I just can't imagine this kind of promulgation of regulatory policy. 
They might be right. I don't know if they are right or wrong. That is 
my problem. I don't have a comparison analysis that tells me if they 
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are right or wrong. So that is what I am fishing for and I think HUD 
ought to fund that kind of effort. 

CHAIRMAN FLEMMING. I would like to follow up with just one· 
question addressed to Ms. Walters. It goes back to Commissioner 
Hom's earlier question. 

To the best of your knowledge, has there been any meeting at the 
White House level, or called by someone at the White House level, of 
the appropriate agencies to consider the question of whether or not 
Federal agencies should endeavor to conform to this one standard that 
has just been promulgated? 

Ms. WALTERS. As far as I know, no such meeting has been called. 
CHAIRMAN FLEMMING. Thank you very much. 
Commissioner-Designate Ramirez? 
COMMISSIONER-DESIGNATE RAMIREZ. I just have one question. I 

found the last discussion very useful. 
My question is to the representative for Mr. Williamson, whose 

name escapes me at the moment. 
CHAIRMAN FLEMMING. Ms. Milner. 
COMMISSIONER-DESIGNATE RAMIREZ. Ms. Milner. 
Mr. Mace talked a great deal about the need to train architects to be 

sensitive to these needs. He talked about the curriculum in schools of 
architecture, etc. I recognize that the standard in itself will be a 
powerful force in this direction, but I am a little bit more concerned 
about whether in those projects that are cooperative training endeav
ors between HUD and schools of architecture or urban planning-I 
don\ know the exact nature of those programs, but are we in HUD 
doing anything to ensure that disabled people themselves are being 
trained in those programs? 

Ms. MILNER. That is a very interesting question and I will have to 
say I am not aware of any specific programs for cooperative training 
within HUD. I am not a longtime HUD employee so it is quite possible 
within that vast Department there are some such programs that 
haven't come to my attention. 

But within our program in the Office of Independent Living perhaps 
you are referring to our technical assistance projects, in which we do 
indeed ensure that consumers, disabled people, are active participants 
in all our technical assistance projects and indeed encourage consumer 
participation in our community development-funded projects and 
other programs. We do encourage it and do try to provide assistance 
to disabled people. In fact, one of the main purposes of our office is to 
provide information, resources, and technical assistance to disabled 
people. in order that they can help themselves. 

CHAIRMAN FLEMMING. Commissioner-Designate Ruckelshaus? 
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COMMISSIONER-DESIGNATE RUCKLESHAUS. I was very interested, 
Mr. Mace-in your summing up you raise two issues. I think we can 
agree that having a uniform standard would be desirable, although it 
seems to be very difficult to arrive at such a standard. And even at the 
end, when you outlined how desirable it is, there are quite a few 
exceptions and annotations. We are talking, I guess, about a very 
baseline sort of one general standard to which all kinds of exceptions 
and specifications can be added. 

But would it necessarily be true that different standards would be 
less? Couldn't you have several standards? Apart from the issue of 
confusion and desiring to have one national standard, could you have 
several standards which answered the same needs, that advanced 
accessibility? 

MR. MACE. You mean, different--
COMMISSIONER-DESIGNATE RUCKELSHAUS. I thought the thrust of 

your paper came down mostly on the proposition that the national 
standard was lost. Was there also accessibility advancement that was 
lost? 

MR. MACE. Yes. Yes, very definitely, in the new ones that are 
coming out. The research for developing those technical specifications 
was very thorough. It tested disabled people. It tried them for reach 
ranges, an approach to equipment in buildings. It tried them opening 
doors and transferring onto toilet stalls and found those designs that 
were optimum for those individuals. 

Now, in the standards that are developed following that, they are 
developed very much the way ours was and the way many others are, 
with a-not based on any kind ofempirical testing in a systematic way. 

The Compliance Board right now is working on developing its 
Federal guidelines for standards, and it is being done by a committee 
with people sitting around and saying, "Well, I like 30 inches," and "I 
think 28 is good," so "Why don't we compromise and make it 29?" 
Now, that is not any kind of systematic development of a standard. It 
is all based on opinion and it is arbitrary. 

To that extent, yes, we have lost a great deal of accessibility in the 
standards tlrat are proposed right now by GSA and the Postal Service 
and the Compliance Board. 

COMMISSIONER-DESIGNATE RUCKLESHAUS. Let me ask Ms. Wal
ters, then: Is that in fact how the standards were arrived at at GSA? 
Was industry consulted and was the client group involved in drawing 
upof.--

Ms. WALTERS. No. The standards were not developed by commit
tee. 

CoMMISSIONER-DESIGNATE RUCKLESHAUS. How were they devel
oped? 
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Ms. WALTERS. We have an organization that is the Crite.ria and 
Research Branch that generates specificat~ons for our design and 
construction program. They were developed within that unit, again 
using the 1979 draft of the ANSI standard as a basis for tp.eir technical 
data. 

You have ,to remember the General Services Administration has a 
representative to the Al 17 committee and it, by the way, has been the 
same voting representative for the entire 6-year process of developing 
those standards. I was a member of the code advisory panel which 
assisted in the development of those standards. So we have had access 
to the state of the art report, the research, etc., etc., that was done in 
the development of the ANSI standard. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Why did GSA get out 
of that? 

Ms. WALTERS. You mean why are we nqt fully supporting 
adoption--

COMMISSIONER-DESIGNATE RUCKLESHAUS. Yes. You were part of 
the process--

Ms. WALTERS. And we are still a member of the A 117 committee. It 
simply is that we voted negatively on most of the ballots for the 
standard. 

COMMISSIONER-DESIGNATE RUCKLESHAUS. For what rea_son? 
Ms. WALTERS. The chief reason is that, in our opinion, the format of 

the proposed new standard, at least with respect to the '79 draft-and I 
keep saying that because as far as I know nobody has seen what is 
goiµg to be published today-at least with respect to that '79 draft, the 
document is so heavily cross referenced as to make it extremely 
difficult to use. No:w, I am also a registered architect, and I have 
worked in the private sector, and I have designed buildings. I sat down 
and tried to figure out how to find out some information that I would 
need using that '79 draft. I placed myself nqt in the position of the 
architect, but in the position of the draftsman who is sitting at the 
board turning out the working drawings, which .is where all the details 
for this happen. I had trouble finding the information that I needed to 
put into the drawings. It is highly unlikely that if I am having trouble 
finding it that a draftsman is going to spend the necessary time flipping 
through four and five different cross references to find all the 
information that is needed. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Your objections were 
questions of format and not technical specifications? 

Ms. WALTERS. For the most part it was probably format. We do 
have some question with some small parts of the technical require
ments and, in fact, the validity of the resear_ch that was used in 
developing--
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CoMMISSIONER-DESIGNATE RUCKLESHAUS. Was any attention giv
en to the other departments that dropped out of that consultation 
process or at least didn't go along to the end-did any of those 
agencies work together to develop standards? I wonder why there 
couldn't have been at least fewer standards issued by having those 
groups that couldn't accept the ANSI standard agree to accept one 
other standard. 

Ms. WALTERS. Well, at the Federal level, the largest possible 
number of standards that you are going to have issued that have any 
bearing with respect to the Architectural Barriers Act is four: Defense, 
Postal Service, HUD, and the General Services Administration. That 
is it. There are only four standards-setting agencies. 

COMMISSIONER-DESIGNATE RUCKESLSHAUS. Well, they are all 
making their own standards, though. 

Ms. WALTERS. Well, apparently Congress had some reasons for 
designating that number of agencies in the first place, the basic reason 
being the distinct differences between the mission of the Department 
of Defense, the Postal Service, and the residential aspects of HUD's 
mandate. Those are three obviously distinct and discrete types of 
facilities, aside, too, from the fact that the Postal Service is quasi
Federal. The General Services Administration prescribes the standard 
that is applicable to all other facilities subject to the Architectural 
Barriers Act. 

COMMISSIONER-DESIGNATE RUCKLESHAUS. I assumed that all those 
other departments went through committee meetings and hearings and 
consultations with the same end in mind, to advance the accessiblity 
and to develop format, and it just seemed--

Ms. WALTERS. At the least, everybody has to consult with the 
Department of Health, Education, and Welfare. 

COMMISSIONER-DESIGNATE RUCKLESHAUS. But you didn't consult 
with one another. 

Ms. WALTERS. Well, I was not personally involved in the standards 
development process. I know that we consulted with the Department 
of Health, Education, and Welfare and with staff of the Architectural 
Transportation Barriers Compliance Board. Whether there was any 
communication between GSA and the Postal Service in the develop
ment, that I can't say. 

CHAIRMAN FLEMMING. Just following up on that, will you have any 
obligation to confrom to the Compliance Board guidelines when they 
are issued? 

Ms. WALTERS. Very interesting question. What do you do when 
you are caught between a rock and a hard place? 

CHAIRMAN FLEMMING. If it is an unresolved issue, just say so. 
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Ms. WALTERS. Well, let me put it this way: GSA, for legal purposes, 
is still using the old 1961 version of the ANSI standard. All we did was 
come out with a notice of proposed rulemaking that kicked up 
sufficient flak. 

CHAIRMAN FLEMMING. That's right. You have not issued a notice of 
final rulemaking. 

Ms. wALTERS. That's right. 
CHAIRMAN FLEMMING. Now you are on notice that the Compliance 

Board is going to put out guidelines in July, I gather from the 
testimony, and I gather the question of what impact those guidelines 
would have on your standards is possibly an unresolved issue yet. 

Ms. WALTERS. Yes. It gets really kind of muddled. I mean, A TBCB 
is supposed to establish the minimum guidelines that are to be used in 
the development of standards to be prescribed pursuant to the 
Architectural Barriers Act. The Architectural Barriers Act requires 
that we consult with the Department of Health, Education, and 
Welfare. Well, we have been working with both of them in the 
development of the document. Maybe it will turn out that the two of 
them can duke it out and we will go with whoever survives. I don't 
know. 

CHAIRMAN FLEMMING. Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. I have one quick question. 
Do you think, Mr. Mace, that before HUD spends some more of its 

money in funding another study that we might clarify and get some 
agreement on the notion that there will be some general standard that 
agencies will use rather than funding another study and then finding 
out that they still don't have to use the same one? Do you think that 
would be helpful for us to recommend? 

MR. MACE. I absolutely agree that there needs to be something that 
says there will be one and that there will be no further argument about 
it. 

One other thing I did want to add to that is that, while it is true that 
authority for standards making was appropriately given to different 
agencies in construction issues for other reasons (different types of 
facilities and so forth), this is an issue that cuts across that. It affects 
people and it is designed for people, and why, can you tell me, should 
a toilet in one agency's facilities be different than a toilet in another 
one? So I think that bursts the argument that there should be different 
standards-making authority for accessiblity for disabled people. 

VICE CHAIRMAN HORN. I think I ought to say, if my colleague is 
picking that up from my comment, you misinterpreted my comment. I 
did not suggest HUD fund another standards study. What I suggested 
HUD do is get a matrix comparison of your ANSI study plus the 
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various governmental studies and see if we can't find out where the 
differences are and how then they could be resolved. 

Now, personally I think the executive branch ought' to be doing 
things like that within the executive branch. But if the only way• you 
can get it done is to .have one lead agency do it, that is what the 
suggestion was. 

MR. MACE. I might suggest that the matrix study th~t. would be 
proposed look at the research that was used for developing the 
specifics of each of the standards that is proposed. ANSI has a rather 
extensive research agenda for developing those: When those things are 
changed, it really is significant to look at what was done in order to 
make that decision to change it and whether consumer groups were 
consulted in making those changes. 

Ms. WALTERS. Could I interject something here since everyone 
seems to be focusing on the one standard, one focal point issue. There 
is a piece of legislation, S. 2080, the Public Buildings Act of 1979, 
which contains new language which would vest the Architectural 
Transportation Barriers Compliance Board as the focal point for the 
development of a single standard, or at least to the extent that the 
standard-setting agencies would have to have their approval before 
promulgating a standard, and that would clearly put the monkey on 
one agency's back. 

CHAIRMAN FLEMMING. Is that pending? 
Ms. WALTERS. Pending. There are other activities taking place·that 

are parallel to that, but I can't discuss the contents of the draft reports. 
CHAIRMAN FLEMMING. Well, may I express to each member of the 

panel our deep appreciation for contributing in this way to obviously a 
complex problem. It has been very, very helpful and we are very 
grateful to you. 

[Applause.] 
CHAIRMAN FLEMMING. I will ask the members of the next panel to 

take their places very quickly. 

Transportation and the Handicapped 

CHAIRMAN FLEMMING. Transportation and the Handicapped. The 
first presentation will be made by Mr. Dennis M. Cannon who is the 
founder of Synergy Consulting Services of Northbridge, California. 
He is a nationally known consultant on transportation matters 
affecting handicapped individuals. He founded Synergy Consulting 
Services, which provides a broad range of consulting services, 
including rehabilitation programs, awareness training programs, and 
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planning methodologies to implement the country's first fully accessi
ble all-bus transit system. 

Mr. Cannon is active in many national, State, and local advocacy 
organizations for the handicapped. He will summarize his paper on 
transportation barriers and the handicapped, which is entitled, "A 
Funny Thing Happened on the Way to the Bus Stop." 

Mr. Cannon, we are delighted to have you with us. 

A FUNNY THING HAPPENED ON THE WAY 
TO THE BUS STOP: TRANSPORTATION 

AND THE HANDICAPPED 
by Dennis M. Cannon* 

In 1954, with the landmark Supreme Court decision, Brown v. Board 
of Education, many people assumed that full integration of public 
education was just around the comer. Similarly, in 1970, when section 
16 was added to the Urban Mass Transportation Act of 1964, many 
disabled individuals believed that public transportation (which their 
taxes had helped pay for) would finally be available to them. Again, in 
1977 when Secretary Joseph Califano signed the HEW 504 regulation, 
disabled people hailed the event as their emancipation and expected 
doors to open and curbs to fall virtually overnight. Obviously, none of 
these events has occurred. 

Barriers to the participation of black people in society are primarily 
institutional, educational, and economic. Barriers to the participation 
of disabled people include all these, plus the additional barriers 
presented by the physical environment. Because physical barriers 
appear to be a "natural" part of the environment (rather than existing 
because of overt oppression) and because removing them is perceived 
as costly, opponents have tended to focus on the "low cost-effective
ness" of barrier removal as the excuse for maintaining the institutional, 
economic, and attitudinal barriers to the participation of disabled 
people in the mainstream ofAmerican society. 

In transportation, discrimination against disabled people has two 
aspects: first, the presence of physical barriers, such as steps on buses 
and lack of elevators in subways; and second, in those cases where 
some service is available to disabled individuals, the provision of a 
much lower level of service than that provided to the general public. 
(The question of "separate but equal" is not yet relevant, since no 

* Dennis M. Cannon is president, Synergy Consulting Services, Northridge, California. 
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separate service provided so far has been even remotely equal.) The 
lack of usable public transportation like all forms of oppression and 
discrimination always do, has had a profound effect on the lives of 
disabled people. It has, in fact, affected every aspect of our lives, 
including our ability to receive an adequate education, seek and hold a 
meaningful job, to participate in the fundamental process of a 
democratic society, to vote in an election, and indications are that this 
lack of mobility has taken a heavy psychological toll. 

Citation of section 504 indeed marked the first court victories 
regarding inaccessible public transportation. However, section 504's 
success may also prove to be its downfall, as there is now a concerted 
effort from many sides to weaken or even overturn this important 
piece of legislation. 

section 504 was the catalyst which sparked the Department of 
Transportation to move from a weak planning regulation that was not 
quantifiable, to a strong one requiring transit agencies to provide 
meaningful service to disabled people. For all its other weaknesses, the 
DOT regulation does overcome many of the inadequacies of the "local 
option" system it replaced by establishing easily-monitored national 
guidelines. Of course, the proponents of local option are not happy to 
lose their option of substituting a meaningless, symbolic feature such as 
door-to-door service, for the provision of a level of service to meet the 
real transit needs of disabled people. Again, the specter of "exorbitant'' 
costs has been raised to defeat the regulation, and an impressive 
battery of highly sophisticated, technical, and easily misunderstood 
information has been assembled against it. It is doubtful that disabled 
citizens can muster the resources needed to meet this onslaught. 

The principal force in this fight against the participation of disabled 
people in society is the powerful, multibillion dollar transit industry 
represented by the American Public Transit Association (APTA), a 
lobby group funded primarily by dues from its members. For the most 
part APTA's members are public transit agencies across the country; 
well over 60 percent of the funds used to pay their membership dues 
comes from public monies-taxes. Some of these taxes are collected 
from disabled taxpayers. Thus APTA is a publicly-funded body with 
no public accountability that consistently lobbies for laws that will 
allow them to discriminate against people solely on the basis of 
handicap. 

The Legal Mandate 
Very few factors are as important to participation in society as is the 

ability to move about the environment. Even with enormous advances 
in telecommunications it is still absolutely vital for individuals to 
travel. This need affects all aspects of life, and, except in very rare 
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instances, it is vital to securing a quality education, gaining meaningful 
employment, and participating in the social and cultural aspects of 
everyday living. 

The basis of the right to travel cannot be foun<;l in any specific 
statute. In constitutional law it has been viewed as stemming from the 
privileges and immunities clause, the commerce clause, the 1st 
amendment freedom of speech and association clause, and the due 
process clauses of the 5th and 14th amendments. In fact, as the authors 
of the Equal Access to Public Transportation: the Disabled and the 
Elderly report, "The judicial development of the right to travel thus 
reveals that sources for the various aspects of the right are to be found 
scattered throughout the Constitution and that the right is considered 
to be such an ordinary incident of life in a free society that it emanates 
from the Constitution as a whole" (Equal Access, p. S1 ). 

Securing the right to travel, however, means much more than 
simply allowing people to move about the environment. Governmen
tal entities have come to recognize that travel is such an important 
aspect of life that they have an obligation to meet citizens' basic needs, 
especially those who cannot afford to own or operate private 
automobiles. This obligation has been reflected in an increasing 
governmental role in the provision of public transportation services 
throughout the country. In 1964, by passing the Urban Mass 
Transportation Assistance Act, Congress created within the Depart
ment of Transportation (DOT) the Urban Mass Transportation 
Administration (UMT A), an agency charged with administering what 
has become a multibillion dollar program to assist the Nation's cities to 
establish and operate effective public transportation systems. 

In 1968, with the passage of the Architectural Barriers Act, P.L. 90-
480, Congress established the principle that fixed facilities, such as 
buildings, constructed or leased by the Federal Government must be 
accessible to disabled people. While the act did not specifically refer to 
fixed-guideway transit systems, court decisions subsequently extended 
it to cover the Washington Metropolitan Area Transit Authority 
subway in Washington, D.C. In 1970, when it amended the UMT Act 
by inserting section 16(a), Congress took note of the deficiencies of 
public transit systems in meeting the needs of handicapped individuals. 
This section states that it is "the national policy that elderly and 
handicapped persons have the same right as other persons to utilize 
mass transportation facilities and services; that special efforts shall be 
made in the planning and design of mass transportation facilities and 
services so that the availability to elderly and handicapped persons of 
mass transportation which they can effectively utilize will be as
sured..." (Emphasis added.) In proposing this amendment the 
author, Representative Mario Biaggi, took note of the provisions of PL 
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90-480 when he said that ••...[section 16] would extend this access 
policy to mass transportation systems that are federally-supported so 
that such barriers to travel can be removed at the program's 
inception. . . " (116 Cong. Rec. 34180, quoted in Equal Access). 

Unfortunately, section 16 had very little effect on the provision of 
meaningful service to disabled people and, in fact, until regulations 
were adopted 6 years later, UMTA and the transit industry (primarily 
APTA), continued to debate the meaning of "special efforts" and to 
what class of disabled individuals the law referred. Everi though 
section 16(d) defines handicapped as any individual who by reason of 
illness, injury, age, is unable to effectively utilize mass transit facilities, 
UMTA attempted to argue that the law really only covered "ambula
tory" and "semiambulatory" people, that is, those who could presently 
use public transit but with some difficulty. This category did not 
include, in UMTA's view, anyone who used a wheelchair. It was 
apparently assumed that such individuals would be "cared for" by 
social service agencies who would be assisted in purchasing accessible 
vehicles through provisions of section 16(b)(2) of the act. 

In 1973, in passing legislation to make money from the highway 
trust fund available for mass transit projects, Congress sought to adopt 
a provision similar to section 16(a) but with stricter language to clarify 
its intent. Thus, section 165(b) of P.L. 93-87 of the Federal Aid to 
Highways Act (FAH) of 1973, states that projects receiving Federal 
funds under these provisions "... Shall be planned and designed so 
that mass transportation facilities and services can effectively be utilized 
by elderly and handicapped persons...." (emphasis added), rather 
than the earlier language which stated only that special effort should be 
made to assure that some service that handicapped people could utilize 
would be available. Surprisingly (or perhaps not surprisingly at all), 
UMTA proceeded to argue in a number of court cases that, in spite of 
Congressional Record evidence to the contrary, rather than being an 
attempt by Congress to clarify its intent, the change in language 
proved that Congress intended something different in section 165(b) of 
P.L. 93-87 than it had in 16(a) of the UMT Act of 1964. 

In 1975, noting the lack of progress by UMTA in implementing 
meaningful service to handicapped people, Congress adopted section 
315 of the Department ofTransportation Appropriations Act, P.L. 93-
391, which stated that "none of the funds provided under this Act shall 
be available for the purchase of passenger rail or subway 
cars. . .motor buses or. . .construction of related facilities unless such 
cars, buses and facilities are designed to meet the mass transportation 
needs of the elderly and the handicapped" (Equal Access, p. 21). 
Unfortunately, this section referred only to the 1975 appropriation, 
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virtually all of which was for systems already completed or in the final 
construction phases, so it had little or no real effect. 

At the same time that section 165(b) was being proposed for, P.L. 
93-87, the Rehabilitation Act of 1973 (P.L. 93-112) was passed. 
section 504 of this act is generally regarded as the "civil rights" act for 
handicapped people. section 504 contains a broad prohibition against 
discrimination in projects receiving Federal financial assistance, and it 
was the basis for the first real victories in the courts in achieving 
meaningful public transportation for disabled people. Coupled with 
Executive Order 11914, it led to the promulgation of the DOT's 
regulation implementing nondiscrimination in federally funded trans
portation projects. Ironically, during this period, in which UMTA and 
DOT were seeking to prevent the implementation of congressional 
mandates for nondiscrimination, DOT was headed by William Cole
man, one of the chief attorneys on behalf of the plaintiffs before the 
Supreme Court in Brown v. Board ofEducation. 

The Regulatory Background 
On April 30, 1976, UMTA published regulations clarifying the 

meaning of "special efforts" as specified in section 16(a) of the UMT 
Act of 1964. This regulation did not include either a general 
requirement for accessibility or the specification of any particular 
service level in specialized services. Its focus was on "planning" to 
provide some level of service. The first annual element of the 
transportation improvement program (TIP) filed by transit agencies 
after September 30, 1976, was to include "projects or project 
elements" designed to meet the transportation needs of a "significant 
portion" of the handicapped population. The first annual element of 
the TIP filed after September 30, 1977, was then to show "significant 
progress" in the implementation of those planned projects. 

UMTA did provide some guidance as to what-constituted accept
able projects, but these guidelines were not intended to provide 
minimum standards or requirements for the provision of service. The 
three examples were: (1) the provision of any service which would 
expend a dollar amount equal to 5 percent of the section 5 allocation 
for the urban area; (2) the purchase of only wheelchair-accessible, 
new, fixed-route buses until 50 percent of the fleet was accessible or 
the provision of an alternative service with comparable service levels; 
or (3) the provision of a transit system of any design which would 
ensure each handicapped individual in the area 10 round trips per 
week. 

Though never intended as minimal requirements or standards, many 
transit agencies adopted one of these examples in substantially the 
form it appears in· the regulation. One of the most popular was to use 
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the so-called "5 percent test," which consisted of adding up the cost 
incurred in providing any kind of transit service that could be 
attributed in any way to service for disabled individuals. Since many 
specialized services are extremely expensive, the 5 percent test could 
be met fairly easily, even though the level of service was inadequate to 
provide transportation to more than a 4andful ofpeople. 

Other transit agencies were more creative in their interpretation. In 
briefs filed in Michigan Paralyzed Veterans ofAmerica v. Coleman, the 
defendant, Southeastern Michigan Transportation Authority, argued 
to include the cost of providing bus shelters, since they were 
"wheelchair accessible," even though the agency did. not provide any 
accessible fixed-route service for which these shelters would be of 
benefit. Similarly, the New York Metropolitan Transit Authority had 
sought for years to implement downtown minibus shuttle service; by 
equipping these vehicles with lifts, MTA sought to includ~ the total 
capital and operating costs for this service as fulfilling the require
ments of the regulation, even though it admitted that only a minute 
portion of the cost could be attributed to providing any kind of service 
to disabled individuals. 

A few transit agencies sought to comply with the regulation by 
purchasing accessible buses, but the vast majority chose to use the 
second clause of example number two, which allowed for the 
substitution of a specialized service with "comparable" service levels. 
Unfortunately, comparability was never defined, and transit agencies 
were able to qualify with services that had highly discriminatory 
restrictions. Many such systems allowed trips for only certain 
purposes, or operated during restricted hours or for only small 
portions of the total service area, or charged fares anywhere from 2 to 
10 times higher than the fares charged able-bodied people using the 
primary transit service. 

A great deal of discretion in determining "comparability" was given 
to the metropolitan planning organization (MPO) and the regional 
UMTA office. Thus, Orange County (California) Transit District 
(OCTD) qualified for Federal funds simply by submitting a one-page 
letter saying OCTD provides an alternative service with comparable 
service levels, in spite of the fact that the service operated in only a 
small portion of the county, required a 24-hour advance notification, 
had a long waiting list for service, and arbitrarily prioritized trip 
purposes, effectively prohibiting many disabled individuals from 
traveling (Bagstad v. OCTD, Points and Authorities). 

Even the relatively weak April 30, 1976, planning requirements 
have not been uniformly enforced. The reason, in part, stems from the 
granting of authority to the regional UMTA offices, each ofwhich has 
made a different interpretation. For example, AC Transit in the San 
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Francisco bay area had not, prior to court action, provided any 
accessible service nor had it developed plans for providing any. Their 
"projects or project elements" designed to provide service consisted of 
a "needs study," even though guidelines issued by UMTA in 
Washington had indicated that such studies were not eligible projects. 
Similarly, even though the regulation required including projects in 
the TIP after September 30, 1976, and showing substantial progress in 
implementing them by September 30, 1977, the Chicago Transit 
Authority, as of May 1980, had engaged in only the most cursory 
planning efforts and had implemented no service whatsoever. Massa
chusetts Bay Transit Authority has been somewhat less blatant. It has 
proposed projects at the appropriate level of funding in each TIP as 
required. However, after approval of each grant, it has subsequently 
amended the TIP to reduce the level of funding (Hale and Door). The 
actions of both Chicago and Boston should have resulted in a 
termination of their Federal funds if the regulation was to have any 
meaning at all. Clearly, UMTA had no intention of enforcing even 
such weak regulations. In such an atmosphere of blatant disregard of 
Congress, then, it is not surprising that UMTA balked at the HEW 
guidelines and that the transit community recoiled in horror when they 
discovered they could not so easily circumvent the new regulation. 

While it took the Department of Transportation almost 6 years to 
issue regulations implementing section 16 of the UMT Act, it took 
HEW 4 years to issue regulations implementing section 504 of the 
Rehabilitation Act of 1973. HEW was further charged by Executive 
Order 11914 with coordinating the issuance of regulations by all other 
Federal departments, including DOT, but not until January 1978 did 
HEW finally publish guidelines for such regulations. 

These guidelines seriously constrained DOT's discretion to permit 
"local option," a concept that had permitted transit agencies to 
provide discriminatory tokenism as a substitute for meeting the real 
transit needs of handicapped Americans. For the first time, DOT was 
permitted to defer accessibility only iftransit agencies provided a level 
of service generally equivalent to that provided the general public. 
Federal agencies were given 90 days to publish draft regulations, with 
final regulations due 135 days later, and DOT adopted final regulations 
in May 1979, 9 years after Representative Biaggi proposed that public 
transportation be designed to be effectively utilized by elderly and 
handicapped people. Almost immediately APTA (using public money) 
filed suit to overturn those regulations. 

The DOT 504 regulation does not, however, totally settle the issue 
of discrimination. While subpart A generally addressed the concept of 
ensuringT that service to disabled people must provide the same 
opportunities to participate in society, these provisions are preempted 
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by subpart E, wherever the two parts conflict. Subpart E does require 
general accessibility and even incorporates service-level requirements 
for "interim accessible transportation," but establishes a funding limit 
which, at national average operating costs, would allow each of the 
Nation's wheelchair users to take 8.5 trips per year. Clearly, DOT does 
not yet take seriously the issue of service standards for nondiscrimina
tion. 

The Battle in Court 
The slowness with which the Department of Transportation 

implemented section 16(a) of the UMT Act of 1964, as amended, and 
section 504 of the Rehabilitation Act of 1973 has had a profound effect 
on the legal battles fought in the courts. In some cases, the court 
deferred ruling in favor of the plaintiff on the contention by UMTA 
that such regulations were "imminent" when, in fact, they were not. In 
other cases, the courts ruled that the plaintiffs had not yet exhausted 
administrative remedies under existing or recently issued regulations 
and therefore were not entitled to redress in the courts. In addition, in 
virtually every case the defendant argued that technology was not 
"available," at least in the sense that full-size accessible buses had 
never been manufactured in sufficient quantities and/or had not been 
proven to be reliable or maintainable in regular fixed-route service. 
Imbedded in this debate was the implication that buses are purchased 
in a similar manner as the private automobile and selection is made 
from models on "the showroom floor." In reality, buses are manufac
tured to transit agencies' specifications, and neither the transit agencies 
nor UMTA had requested bids on such accessible buses. 

One of the first cases decided both on the requirements of sections 
16 and 504 was Snowden v. Birmingham-Jefferson County Transit 
Authority. This case may prove to be the Plessey v. Ferguson of the 
disability transportation rights movement. Here, the court held that 
since persons who use wheelchairs were "permitted" to ride county 
buses even though they were not physically able to do so independent
ly, there was no overt discrimination involved. Since accessible buses 
were not yet "available," it would be unfair, in the court's opinion, to 
deny the transit agency the right to purchase vehicles until such time 
as an accessible bus was developed. This ruling, that section 16 did not 
require the funding of only accessible buses, has been cited in all 
subsequent cases. Pending a rehearing of this case, this decision is 
likely to perpetuate discrimination in public transportation. 

In Vanko v. Finley, the court found that section 504 did not require 
that the transportation agency make all its buses accessible to persons 
in wheelchairs nor was there a requirement for "immediate" service 
comparability. The district court held that the section's antidiscrimina-
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tion intent can be satisfied by "the same substantial good faith progress 
in both the planning and implementation of transit programs for the 
mobility-handicapped that.is sufficient for the purposes of the Urban 
Mass Transportation Act of 1964 and the regulations thereunder. 
Vague plans for the indefinite future and second rate transit for the 
mobility-handicapped will not satisfy the mandate for these federal 
laws...." (CBO, p. 89). However, the transit service in question 
(which operates in Cleveland, Ohio and will be discussed later) clearly 
currently offers "second rate transit for the mobility-handicapped." 

In Bartels v. Biernat, in.Milwaukee, Wisconsin, the district court held 
that section 504 was violated by operating a mass transit system which 
was effectively inaccessible to disabled persons, while at the same time 
attempting to purchase new inaccessible buses. In this case, the court 
did not require Milwaukee County Transit Authority to purchase 
accessible buses, but rather to provide some reasonably comparable 
service or to purchase buses with lifts. When Milwaukee County 
Transit was unable to design a specialized service which could be 
deemed comparable, it agreed to order lift-equipped buses. Since that 
time, Milwaukee County Transit has instituted a "user-side subsidy" 
program which is still highly discriminatory. It does, however, 
provide an example of the ability of such specialized services to 
provide supplemental transportation when keyed to an accessible fixed
route system. 

In Lloyd v. Regional Transportation Authority, the Seventh Circuit 
Court of Appeals held for the first time in a transit-related case that 
section 504 established an implied private cause of action. The court 
also held that section 504 conferred "affirmative rights and that a 
private right of action could be implied to vindicate these rights" 
(CBO, p. 87). In this case, the regional transit authority was ordered to 
fashion relief involving the planning and implementation of some level 
of service that was roughly comparable to the service provided the 
general public. Even though this case was decided in 1977, the 
Chicago Regional Transportation Authority has yet to implement 
transportation for handicapped people. 

In Michigan Paralyzed Veterans of America v. Coleman, the court 
found that plaintiffs could bring the action based on Lloyd but that 
factual issues concerning whether the buses were available with a 
wheelchair option caused the court to deny the motion for summary 
judgment. Here again, the issue was the "availability" of accessible 
equipment. This case was decided in 1977, after the Southern 
California Rapid Transit District (Los Angeles) in September of 1976 
received bids from all three bus manufacturers to produce a lift
equipped vehicle, clear proof that such a vehicle was "available" in the 
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traditional sense. The courts were apparently using a different 
definition of availability for lifts than for other bus components. 

In Atlantis Community v. Adams, plaintiffs sought to require the 
Denver (Colorado) Regional Transportation District to install lifts on 
the "retrofitable" buses they had ordered. The defendants in this case 
argued that lifts had not yet been proven in general transit service and 
that they were meeting their obligations under the Federal regulations 
by providing a specialized door-to-door service. Unfortunately, this 
service is one of the most discriminatory in the Nation and provides 
transportation to only 170 individuals out of a population which 
Denver RTD itself estimates to be 45,000. The court found that the 
Rehabilitation Act did not specify the duties of Federal officials to 
enable the judge to give these officials directions (CBO, p. 90). 

Finally, in Washington Urban League v. Washington Metropolitan 
Area Transit Authority, the court extended the Architectural Barriers 
Act, P.L. 90-480, to cover the fixed-facilities and stations of the 
Washington, D.C., Metro. Since P.L. 90-480 requires that facilities 
that are substantially modified be made accessible, some requirements 
of the DOT regulation are actually unnecessary in relation to existing 
fixed-route transit systems. Recently, the Architectural and Transpor
tation Barriers Compliance Board, under the authority of P.L. 90-480, 
has cited the Chicago Regional Transit Authority for its failure to 
provide access to the recently renovated subway stations located 
under the State Street mall. This action is expected to have far
reaching consequences for the remodeling of existing transit stations. 

Although Southeastern Community College v. Davis did not relate to 
transportation, it did question the duties imposed by section 504 and 
the authority of HEW to enforce the regulations that it had issued. 
The contention that HEW may have exceeded its authority was 
extended, in APTA v. Neil Goldschmidt, to question the guidelines 
issued pursuant to Executive Order 11914. To date, the judge has 
refused to consider many of the aspects of this case, preferring instead 
to defer to Congress, which is expected to debate these issues in the 
near future. As a result, APTA has made a concerted attempt to paint 
services created under local option in the best light and to downgrade 
(and perhaps even to sabotage) services provided under the 504 
regulation. APTA is attempting through legislation, then, to circum
vent nondiscrimination requirements and replace them with legislation 
that would grant local transportation agencies considerable discretion 
in the planning of services (including the discretion to do nothing). 

Transbus 
Part of the original draft DOT 504 regulation was predicated upon 

the availability of Transbus by September 30, 1979. The failure of this 
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vehicle to materialize played a significant role in DOT's requiring that 
all new buses purchased after July 2, 1979, be equipped with lifts. The 
reasons for the demise of Transbus are complex, but in the atmosphere 
of overt opposition of the transit industry, aided and abetted by 
previous DOT administrations, it is not surprising. 

Contrary to popular belief, Transbus never was a bus designed for 
elderly and handicapped people. It was, instead, a bus designed for all 
people, which, almost accidentally, included elderly and handicapped 
people. The importance of this point has been lost in the continuing 
debate because in the campaign to sabotage the project it was more 
advantageous for the industry to make it appear that Transbus was 
nothing more than a "symbolic" factor in the provision of accessible 
transit service. 

The Transbus project actually began in 1968 when the National 
Academy of Engineering (NAE) undertook a study to determine how 
nonrail transit vehicles might be improved to make them more 
attractive to a larger percentage of the population. Before this time, 
buses had been designed to meet the requirements of manufacturers 
and transit maintenance departments, not passengers. The so-called 
"new look" bus introduced in 1948 by General Motors was not built to 
human scale; its doors were too narrow, its steps were too high, and it 
did not incorporate sound human-engineering principles. At the 
beginning of the Transbus project, the transit bus industry was 
dominated by General Motors and its subsidiaries, which had in excess 
of 60 percent of the market. In addition, even its competitors used 
Allison transmissions and Detroit Diesel engines, both of which are 
manufactured by subsidiaries of General Motors. Initially, General 
Motors' competitors viewed the development of the Transbus as a 
method for reintroducing competition into the bus market and 
providing them an opportunity to gain a more equitable share. 

The NAE report, which suggested changes in the design of buses to 
make them usable by everybody, including small children, pregnant 
women, people carrying packages, and, almost as an afterthought, 
disabled individuals, culminated in the Transbus project in which the 
Federal Government spent $27 million to have the three manufactur
ers of full-size transit coaches design, build, and test three Transbus 
prototypes each. 

The key features of the Transbus were its low floor, its single low 
step, and a wider door. According to both human factors analyses and 
actual experience during the testing, these features contributed to 
greater stability of the vehicle and, more important, greater ease with 
which passengers entered and exited, plus the ability to use a ramp for 
boarding wheelchairs at curb-side. Under such conditions, the ramp 
was far superior to a lift because it was faster to operate, needed to be 
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operated only once to board everybody, including people in wheel
chairs, and was easier to build and maintain than a lift. Since the 
majority of disabled individuals do not actually use wheelchairs, the 
low floor and single low step were the most significant accessibility 
features incorporated in this vehicle. General Motors itself had earlier 
investigated these features and built a prototype bus called RTS, but 
later claimed that in discussions with transit operators it had deter
mined there was no· market for such a vehicle. (Significantly, General 
Motors never discussed these features with passengers;) 

In these earlier phases, transit agencies had expressed concern over 
the ground clearance, especially on hilly streets. Early industry fears 
were that the vehicle would not only scrape its undercarriage, but its 
low extended front end would "snowplow." To resolve some of these 
early difficulties, UMTA used the APTA bus technology committee 
extensively in reviewing early Transbus specifications. According to 
committee meeting minutes, virtually all these problems were eliminat
ed in the specifications and, in fact, the prototype Transbus had better 
ground clearance than the General Motors' "new look" bus, which 
was used for comparison purposes (Transbus Report - Boaz-Allen). 

Then in 1975 events took a strange twist. In spring of that year, 
APTA officials began reraising the same questions that the bus 
technology committee felt that it had already solved. In fact, members 
of that committee were surprised that the APTA official announce
ment substantially ignored all its own committee's findings (Frank 
Barnes). At approximately the same time, General Motors announced 
that it was introducing a new advanced design bus, called the RTS-11, 
which incorporated some of the cosmetic features of the Transbus but 
not the low floor or wide door, and which offered a lift option in the 
rear door only. With the introduction of the RTS-11, APTA's 
opposition to Transbus solidified, leaving the two other bus manufac
turers confused as to whether there would in fact be a Transbus 
specification forthcoming after all. General Motors had reportedly 
spent over $80 million retooling for the RTS-11, a surprising "gamble" 
on its part if indeed a Transbus were forthcoming. UMTA continued 
to announce publicly that Transbus specifications were "imminent," so 
the two other manufacturers did not develop advanced design buses to 
compete with General Motors. 

About this time (spring 1976) the Southern California Rapid Transit 
District (Los Angeles) was negotiating with UMTA and Rohr/Flxible 
to produce 200 low-floor buses for that agency's fleet. In spite of 
original UMTA concurrence on the specifications, new conditions 
were attached that made it economically infeasible for Flxible to 
produce those buses. It decided instead to design an advanced design 
bus to compete with General Motors and did not bid on the low-floor 
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SCRTD bus. In July 1976, the then UMTA administrator, Robert 
Patricelli, announced, to no one's real surprise, the termination of the 
Transbus project and the substitution of a general specification for 
future buses that was curiously similar to the RTS-II. This action 
sparked a lawsuit by the Public Interest Law Center of Philadelphia to 
force the Department to proceed with its earlier plans. 

With the change in administrations, the new Secretary of Transpor
tation, Brock Adams, announced his intention to reconsider the 
Transbus issue, and in May 1977 he reaffirmed the project and called 
for Transbus to be the official DOT vehicle ordered after September 
30, 1979. 

Almost immediately, H.R. 3155 was sponsored by General Motors 
and supported by APTA to "reexamine" the Transbus decision. 
Component manufacturers who 1:1ad put their devices on the shelf with 
the earlier cancellation of the project by Patricelli, now dusted them 
off with Adams' announcement, then reshelved them when H.R. 3155 
was introduced. 

General Motors lobbied very heavily for this bill, attempting to 
prove that the RTS-II, in fact, satisfied accessibility requirements. At 
a General Motors-sponsored bus demonstration in Washington, D.C., 
however, members of Congress, the press, and the disabled community 
persuaded GM to test its bus at a real bus stop. General Motors was 
seriously embarrassed when it became evident that a vehicle with a 
rear-door lift could not be used at any of the stops around the Capitol. 
This fiasco prompted General Motors and APTA to withdraw support 
of H.R. 3155, but the development time lost by component manufac
turers due to the "on-again, off-again" status of the project made it 
virtually impossible for them to meet the December 30 deadline. As a 
result, when specifications were finally adopted for the vehicle, no 
bids were received. 

In part, this was due to the earlier political maneuvering, but it was 
also due to efforts by GM to persuade UMTA to write a Transbus 
specification that only GM could build, and by Flxible to write a 
specification that only Flxible could build, culminating in a conglom
eration that neither wanted to build. 

Flxible had originally seen the Transbus project as a possibility to 
compete in the bus market and had been very supportive of it. 
However, when its advanced design bus, the 870; proved to be 
significantly cheaper than the RTS-II and it found itself winning 
nearly 80 percent of the bids, Flxible's support of Transbus evapo
rated. GM's opposition to Transbus may also be economically based. 
According to a report issued by the Stanford Research Institute (SRI), 
General Motors may fear that a more usable bus would cut into its 
profits: Less than 5 percent of GM's corporate profits comes from its 
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Truck and Coach division; 95 percent comes from its automobiles. SRI 
suggests that General Motors knows that a more usable bus would 
increase ridership of public transit, and GM wants to sell cars. This 
situation is curiously similar to one advanced to explain the disappear
ance ofLos Angeles' Pacific Electric transit system. 

The demise of the Transbus project represents another area in which 
the possibility of misuse of public funds by APTA should be 
investigated. Even some of its own public transit operator members 
have criticized the organization for seemingly being more concerned 
with promoting the financial interests of certain equipment manufac
turers than in fostering good public transportation (SCRTD resolu
tion). 

Local Option Does Not Work 
One suggestion for dealing with some of the inadequacies of the 

current DOT 504 regulation has been the proposal that transit systems 
be allowed to continue to exercise "local option" in designing such 
transit systems. The original idea behind "local option" was to provide 
a transit agency considerable latitude in the planning of transit services 
to meet the needs of a particular service area, taking into account 
geographic, institutional, and climatological factors. Under "local 
option," individual urban areas would assess their needs and plan 
transit systems specifically to meet those needs. 

There are definite merits to this approach and it was the primary 
focus of the "special efforts" regulations, but, unfortunately, the idea 
has not worked in the past and is unlikely to work in the future. For 
example, "local option" spawned the Denver, Colorado, transit system 
mentioned previously that, in spite of high monthly ridership figures, 
was in 1976 providing service to only 165 individuals and had a 
waiting list of over 400. And this was at a time when the Denver 
Regional Transit District itself estimated that approximately 45,000 
individuals needed the service. Slightly more than 1 year later, the 
same service had increased its ridership from 3,000 to 4,000 rides per 
month, but the population served had increased only by 5, to 170, and 
the waiting list had risen to over 700 (Atlantis v. Adams.) 

This service required a 3-month advance registration and permitted 
only regularly scheduled trips, such as to work, school, or rehabilita
tion centers. Such a system is obviously not suitable for seeking 
employment and is, in fact, usable only by those who have already 
secured transportation to and from work or school in order to establish 
the schedule required to apply for the bus service. In addition, its low 
capacity denied service to most of the people who really needed a 
door-to-door service. 
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One of the earliest attempts at fulfilling the April 30, 1976, 
regulation was performed by Long Beach (California) Public Transit 
Corporation. This service consists of a series of vans with lifts 
purchased by the transit agency and leased to a local cab company 
which operates them. There are now 13 vans in the system covering a 
service area of approximately 98 square miles, 1 van for every 7.5 
square miles. Currently, 1,500 people have been certified eligible to use 
the system, and approximately 150 people are on a waiting list. Under 
normal conditions an application for service takes approximately 3 
months before the disabled individual is actually allowed to use the 
system. 

Originally, the service was intended to provide a 20-30 minute 
response time, but the low number of vehicles and the high usage have 
already strained the capacity to the point that the system has never 
moved beyond requiring 24-hours' advance notice. After 5 years of 
operating experience, the cab company estimates that it cannot reach 
its 30-minute response time without at least doubling its fleet. 

&&Special Effortsn Services Are Discriminatory 
The goal of section 504 of the Rehabilitation Act of 1973 was to 

ensure that services provided to the general public with government 
funds should also be available to people with disabilities. The key 
word is "service" not necessarily "facilities." In many situations, 
services provided to the general public can be provided to handi
capped people without making all, or even any, facilities accessible to 
them. Generally, this concept has been applied in educational 
situations where a course of study may be provided in an accessible 
location, without the need for the entire college campus to be 
modified. 

In transit services the concept has been used to promote "local 
option," with the transit industry contending that "superior" service 
can be provided to handicapped people without making the existing 
facilities (the transit system itself) accessible. Unfortunately, the claim 
of specialized services' superiority is based solely on the curb-to-curb 
feature. There is no question that this feature is desirable, nor is there 
any question that for some disabled individuals it is essential in order 
for them to utilize· a public transit system. 

The cost, however, of supplying such services has proven to be so 
high that the industry has been forced to place restrictions on the 
demand. For example, virtually every service requires that disabled 
people register with the agency in advance of being served, and in 
most cases certification by a physician or social service agency is 
required. Such certification or registration restrictions mean that the 
service is not available to visitors or people who do not live 
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permanently in the service area, even though they may be there for a 
significant period of time (e.g., college students). 

Another restriction placed on these services is high fares. Some 
specialized services, such as Delaware Agency for Specialized Transit 
(DAST) have charged their disabled passengers fares 10 to 20 times 
higher than those charged able-bodied people traveling the same 
distance. This is frequently justified by the contention that a curb-to
curb service is a "premium" service, in the sense that it is better than 
that being provided to the general public, but the concept of "premium 
service" has been traditionally used to reflect the superiority of one 
alternative over another, for example, commuter park-and-ride services 
as opposed to local bus service. By contrast, the specialized services 
for disabled individuals are usually the only means of transportation 
available to them; they have no alternative. In this case, the door-to
door service cannot genuinely be classified as a premium service. 

A loophole in the half-fare provision of the UMTA Act permits the 
industry to charge these higher fares: The law currently states that 
handicapped people must be charged half the fare normally charged 
the general public during off-peak hours (section S(m)), but by 
restricting the specialized services to disabled people only, the transit 
operator can circumvent the half-fare provisions as there is no 
"general public" fare to halve. 

The Milwaukee user-side subsidy program, which utilizes the 
services of three taxi companies and two lift-equipped van services, is 
an example of what happens when disabled passengers do have an 
alternative to the "premium" specialized service with its premium fare. 
According to Passenger Transport, passengers made their own arrange
ments for pickup and delivery, paid the driver $1, and signed a 
voucher. The provider then charged the remainder of the cost to the 
transit district. Of the two van services, one required 24 hours' 
advance notice and the other 48 hours. In August 1978 an estimated 
2,300 people were eligible to use the service ("Milwaukee Begins 
Program" 1978). 

The transit agency allocated $193,000 for each of 2 years' operation 
of this system, and, according to information supplied by the 
Milwaukee County Transit Planning Department, the average subsidy 
was $6.77 per one-way trip. Simple arithmetic shows that this would 
allow each registraint 12 one~way or 6 round trips per year, enough to 
go shopping once every other month or to work 6 days. Since that 
time, Milwaukee County Transit has been forced to set a limit of $10 
per round trip; passengers must pay any amount over that. Milwaukee 
now has some accessible fixed-route buses, and since the $10 limit was 
set, at least one wheelchair user who previously made long daily trips 
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on the subsidy service now saves money by using it only to connect 
with a nearby fixed route. 

Most specialized services created under "special efforts" have other 
restrictions as well. Some, such as the Denver system, are subscription 
services, which effectively limit trip purposes to those which are 
periodic and can be arranged in advance. Originally, the Denver 
service was specifically restricted to work, school, and rehabilitation 
center trips. Although it now claims to have no such restrictions, its 
subscription requirement effectively maintains the previous restric
tions. Many others, such as Spokane, Washington, and San Diego, 
California, have trip priority designations, meaning that some individu
al decides whether one particular trip is as important as another. 
Usually, medical trips have high priority and a request for such a trip 
may very well force the cancellation of one previously scheduled if the 
nonmedical trip, in the opinion of the service provider, is "not as 
important." Other services, such as one reported at an APTA 
workshop in Houston, claim to have no waiting list and to be able to 
satisfy virtually all trip requests. However, in this particular case, the 
provider indicated there were only two telephone lines coming into 
the dispatch center and both lines were continually busy. Thus, an 
unknown number of individuals were refused service by virtue of 
having received a busy signal. 

All these restrictions are examples of denying equal transit service to 
individuals solely on the basis of their handicap; obviously enough, if 
these individuals were not disabled, they could get the same services 
everybody else does. No able-bodied users of public transit are 
required to register with the transit agency before being allowed to 
board a bus or train; they need only present themselves at the proper 
place and time, with the proper fare, to be served. Able-bodied 
individuals visiting another city are permitted to use public transit 
there, but disabled travelers are denied that prerogative solely on the 
basis !)f their handicaps. Able-bodied residents of Norwalk, California, 
can travel to Los Angeles International Airport or to a large shopping 
mall just outside the city limits on either of two transit services, but 
disabled individuals, who can use only the city's dial-a-ride, are not 
permitted to do either because both are beyond the city limits. 

APTA Suit to Overturn DOT 504 Regulation 
Some of the most glaring examples of discriminatory transit service 

are contained in the affidavits filed on behalf of the plaintiffs seeking to 
overturn the DOT 504 regulation inAPTA v. Neil Goldschmidt. Harry 
Alexander, member of the board of trustees of the Greater Cleveland 
Regional Transit Authority (RTA), describes the Community Respon
sive Transit Program (CRT) designed under the April 30, 1976 
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"special efforts" regulations, as "...basically intra-neighborhood in 
scope with interneighborhood trips available for medical trips and 
similar purposes." The service area has been divided into 18 inter
neighborhood areas. CRT operates from 9 a.m. to 5 p.m. Monday 
through Friday and 8:30 a.m. to 3 p.m. Sundays; a user must reserve a 
trip 24 hours in advance. By contrast, service to the general public is 
available throughout the city 7 days a week, 24 hours a day on many 
lines. 

The affidavit further states that "rides for medical appointments may 
be reserved an extra day ahead. To use CRT, riders must have either 
an authorized RTA senior citizen or handicapped pass." (Emphasis 
added.) As of July 1979, the system consisted of 23 lift-equipped 
vehicles anq 41 nonlift-equipped vehicles. 

RTA also operates "Extra-Lift," a subscription service for work, 
college, or vocational training trips. Extra-Lift operates only between 
the hours of 6:30 and 8:30 a.m. and 3 to 5:30 p.m. Pickup time 
deviations are not permitted, so a worker who would like to work late 
or go to work early cannot do so, and because it is a subscription 
service, a potential passenger must already have a regularly scheduled 
trip need and, accordingly, the service cannot be used to seek 
employment. During calendar year 1979 approximately $2.2 million 
was allocated for CRT "Extra-Lift" services, an amount far exceeding 
the expenditure required under the UMTA "special efforts" regula
tions, and CRT was still unable to provide a comparable level of 
service. 

The affidavit of Louis W. Hill, chief executive officer of the 
Regional Transportation Authority of Illinois (RTA), serving Chicago 
and its suburbs, indicates that the RTA originally planned to purchase 
65 small vehicles for the Chicago paratransit service. Due to lack of 
funding, the grant is now being amended to purchase 30 small lift
equipped vehicles, but even these 30 have not been purchased yet, and, 
except for 5 vehicles being operated under the auspices of the mayor's 
office for senior citizens and handicapped, no accessible transportation 
is currently offered in the Chicago area, in spite of the "special 
efforts"/"local option" regulations that have been in effect almost 4 
years. The "local option" exercised in this case has been the option to 
provide no service whatsoever. (For an indepth discussion of these 
systems, see "Full Mobility: Counting the Cost of Various Options," 
Synergy Consulting Services, soon to be published by the American 
Coalition of Citizens with Disabilities.) 

Nondiscrimination on the Basis of Handicap 
If the goal is to provide to disabled people the benefits of 

government programs equal to those provided to the general public, 
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then the focus must be on the benefits themselves rather than on the 
means of providing them. For example, the benefits derived from a 
publicly supported university are a general education, an academic 
degree, and enhanced job opportunities. Providing these benefits to 
disabled individuals need not require all facilities of the university to 
be made accessible if, for example, by rescheduling classes in a single 
accessible building a disabled individual can obtain these same benefits 
at the same cost, in the same period of time, with the same choices, and 
with the same level of effort. 

This principle applied to transportation implies that the provision of 
a separate specialized service would not, in and of itself, deny disabled 
individuals the benefits of the transit system. However, as yet no such 
equivalent specialized service has been created, and there is consider
able evidence that the creation of such a service would be logistically 
and economically infeasible. 

The concept of "local option" as presently formulated is not 
adequate to meet the letter of the law, let alone its spirit. All services 
provided under "local option" are highly discriminatory in the 
provision of service to disabled individuals. While the DOT 504 
regulation might be faulted for its failure to cover all aspects of 
transportation for disabled individuals, it does address some of the 
most pressing issues and does partially incorporate the concept of 
"equivalent facilitation" but within an unrealistic funding limitation 
which will likely render it ineffective. 

It is possible to meet the intent of nondiscrimination without 
prescribing the specific form that a transit system must take. Such a 
procedure would be a true "local option." Rather than requiring a 
specific system design, the nondiscrimination aspect would require the 
establishment of a principle of "equivalence," which would establish 
performance levels for operating a service of any design. Such a 
principle would simply state that whatever transit system is provided 
for disabled individuals, be it a specialized service, a fixed-route 
service, or a combination of the two, the benefits provided to the 
general public would also be provided to disabled individuals. 

Equivalent Facilitation 
Equivalent facilitation is a concept used in California architectural 

barriers law to decide when a building may be excused from total 
accessibility. Thus, a facility need not be 100 percent barrier free if, in 
the portion which is usable by handicapped people, all services and 
amenities normally sought and used by the able-bodied public are 
available such that "....equivalent facilitation is thereby as
sured..." (sec. 4451, chap. 7, div. 5 of Title 1 of the California 
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Government Code). This concept needs to be extended to public 
transit. 

Certainly, the primary function of public mass transportation is to 
move people from point A to point B, but the issue is actually more 
complex than that. Just as a bicycle is not comparable to an 
automobile, some systems designed to serve handicapped passengers 
are not comparable to the service offered the general public, even 
though a door-to-door feature may be provided. Thus, the test of 
equivalence provides a checklist for evaluating the service planned for 
disabled people. 

Test of Equivalance 
1. Equivalent Service Range. Contrary to many assumptions, 

disabled people are dispersed throughout the general population and 
their travel needs are not significantly different from the general 
population. Thus, service for disabled persons should extend through
out the general service area and operate during the same hours as the 
system used by the general public. 

2. Equivalent Transfer Frequency. Handicapped passengers should 
not be required to transfer any more often than able-bodied passengers. 

3. Equivalent Fare. Disabled passengers should be charged a fare 
no higher than that of the general public for trips of comparable 
length. 

4. Equivalent Travel Purpose. Just as able-bodied people riding the 
primary system are not restricted by trip purpose, neither should 
handicapped people be. "Priority" systems that give the operating 
agency the authority to determine whether one person's trip is more 
"important" than another's are also discriminatory. 

5. Equivalent Trip Decision/Travel Time. 
a) Trip Decision Time: In general, the user ofpublic transit need 
decide to travel no longer in advance than the average headway 
plus travel time to the stop. 
b) Travel Time: Travel time varies according to the type of 
service (i.e., local or express). These two parameters are grouped, 
since they balance each other. For example, an able-bodied user of 
transit may have access to a bus line with 20-minute headways but 
which is a local service that takes an hour to make the trip. An 
alternative service for disabled people may require a I-hour 
advance notification but travel "express" and complete the trip in 
20 minutes. Taken together, trip decision time and travel time for 
the handicapped passenger should be equivalent to that of the 
able-bodied passenger. 

6. Equivalent Capacity. Able-bodied users of public transit may 
occasionally be confronted with a full vehicle but never a closed 
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transit system. Many objections have been raised in the transit industry 
about accessible line-haul bus service with the question, "What good is 
an accessible bus if the handicapped person can't get to the bus stop?" 
An equally valid question, however, is, "What good is a door-to-door 
service when the handicapped person gets only as far as a waiting 
list?" In fact, the disabled person has some, however slight, control 
over the first situation (i.e., he or she may be able to get someone to 
help) but has no control over the latter. Actual numbers of people 
carried is important, of course, but so is potential ridership. Planning 
services with low saturation points does not solve the transit problems 
ofhandicapped people in the long run. 

7. Equivalent Availability. Able-bodied users of public transit need 
only present themselves at the proper time and place with the 
appropriate fare to be served. Visitors to an area are allowed to use the 
system without permission. Services to disabled passengers that 
require advance registration and/or certification by a physician or 
social service agency exclude a large group of people they purport to 
serve. Of course, such transportation should never be restricted to 
menibers or clients of a particular organization or agency. 

The principle of equivalent facilitation has been presented more than 
once to the America.n Public Transit Association, which has rejected it 
on each such occasion. It seems clear by such actions, in spite of its 
continued claim that curb-to-curb service is in fact "superior," that 
APTA has no interest in promoting equal service. Were curb-to-curb 
services truly superidr, providing merely equal service would be no 
problem. On~ can only surmise that APTA knows full well that the 
services designed under "local option" could not possibly be judged as 
"separate but equal,"· let alone "separate but superior.'' 

It is clear, then, that to provide elderly and handicapped people a 
transportation system which does not discriminate against them solely 
on the basis of handicap, a "test of equivalence" or some similar 
performance criteria must be adopted. Even when systems are 
designed under a "local option" concept based on equivalence, it is 
important that the "option" exercised be that of providing a particular 
service level to the disabled community, not an arbitrary or "theoreti
cal" service design of the transit agency's. 

The Semibottom Line 
This paper has not dealt with the issue of cost except to po_int out 

that the apparent low cost of specialized services is an illusion resulting 
from comparing "token" services, which deny handicapped people the 
benefits of transportation services that are available to the public, with 
the cost ·of fixed-route accessibility. In addition, the supposed cost of 
accessibility has been grossly overestimated by the transit industry. 
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For example, recent cost estimates for converting old fixed-rail 
systems included: the cost of retrofitting a line scheduled for 
demolition in 5 years; the cost of building a high platform at a station 
where a minor operational change would achieve the same result at no 
cost ; the cost of modifying the entire length of platforms when only a 
portion is required by regulation. Over 40 percent of the transit 
industry's estimate for operation of accessible buses is based on the 
assumption that there will be so many handicapped people using the 
service that it will seriously slow it down. This contention is assert~d 
at the same time that the industry claims that practically no disabled 
riders can use the services. These and other issues, including the 
absurd claim by the Congressional Budget Office that an adequate 
accessible transportation system can be provided by 33 vehicles in each 
State, are analyzed in greater detail in "Full Mobility: Counting the 
Cost of Various Alternatives" (available soon from the American 
Coalition of Citizens with Disabilities, Inc.). 

The fear generated by these incredible cost overestimates is being 
played upon by APTA in attempts to persuade Congress to exempt 
public transportation from section 504 and allow them to continue to 
provide discriminatory services. It seems that it is time for the General 
Accounting Office, or some similar body, to seriously investigate 
whether transit agencies using public money to support these efforts 
by APTA constitutes misuse of public funds. It is also time to 
investigate whether or not these same public funds are being used to 
promote the economic interests ofprofitmaking corporations. 

One of the duties of the U.S. Commission on Civil Rights is to 
collect information on the ways in which disabled Americans are 
handicapped by the denial of their civil rights. It is clear that the 
discrimination against disabled people is of monumental magnitude, 
due primarily to the fears and stereotypes that able-bodied people 
hold. In reality, all barriers to the participation of handicapped 
Americans are attitudinal, since if there were no attitudinal barriers, 
we could sit down together and work out a simple engineering 
solution. Even when engineering solutions are available, there is still a 
tremendous effort to avoid dealing with disabled people and to attempt 
to push them back into the institutions where they can be quietly 
forgotten. 

The International Year of Disabled Persons begins in 1981. Will this 
country, the most technologically advanced in the world, fail to allow 
its disabled citizens to participate in the mainstream of American life 
simply because we remind able-bodied people of their own mortality? 

CHAIRMAN FLEMMING. Mr. Cannon, we are delighted to have you 
with us. 
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STATEMENT OF DENNIS M. CANNON, PRESIDENT, SYNER
GY CONSULTING SERVICES, NORTHRIDGE, CALIFORNIA 
MR. CANNON. Thank you. 
I would like to point out one thing about my presence here: I got 

here today on public transit. One of the reasons why I like this city is 
because it does have accessible public transit. I was able the other day 
to ride accessible public transit buses and I used them to get where I 
wanted to go. 

A particular example that applies to the problem I am here to 
discuss is that yesterday I called some people at the Department of 
Transportation (DOT) to try to set up a meeting. I got a confirmation 
that somebody would be available within about half an hour. I said, 
"Fine, thank you, I'll be there. Goodbye," went out on the street, 
caught a bus and arrived at the Department 15 minutes later, 
something I would not have been able to do in most cities in this 
country. 

I would like to begin my presentation with a summary of my paper 
and then digress a little bit because there are some things that have 
happened in the last few days that are critical to this issue. In 1964 with 
the Supreme Court decision Brown v. The Board of Education, many 
people assumed that full integration of public education was just 
around the corner. Similarly, in 1970, when section 16 was added to 
the Urban Mass Transportation Assistance Act of 1964, many disabled 
people believed that accessible public transportation was just around 
the comer. Again in 1977, when Secretary Califano signed the HEW 
504 regulations, disabled people hailed the event as their emancipation 
and expected doors to open and curbs to fall virtually overnight. 
Obviously, none of these events has occurred. 

Barriers to the participation of black people in society are primarily 
institutional, educational, and economic. Barriers to the participation 
of disabled people in society include all of these, plus the additional 
barriers presented by the physical environment. 

Because physical barriers appear to be a "natural" part of the 
environment rather than existing because of overt oppression, and 
because removing them is perceived as costly, opponents have tended 
to focus on the "low cost effectiveness" of barrier removal as the 
excuse for maintaining the institutional, economic, and attitudinal 
barriers. 

I would like to amplify on something that Mr. Mace said earlier. He 
contended that the major barrier was really an attitudinal barrier. I 
will go one step further: I maintain that the only barrier i~ an attitudinal 
barrier. If there were no attitudinal barriers, when we perceive a 
problem such as transportation, the two parties would sit down and 
work out a simple engineering solution. The fact that that does not 
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occur even when there is, indeed, a simple engineering solution 
available is due to the attitudinal barrier, not to the physical barrier. 

Transportation discrimination against disabled people has two 
aspects: first, the presence of physical barriers such as steps on buses 
and lack of elevators in subways; and, second, in those cases where 
some service is available to disabled individuals, the provision of a 
much lower level of service than that provided to the general public. I 
think the level of service issue is critical here because it is involved in 
the entire issue of the concept of "separate but equal." Today that 
concept is irrelevant in the transportation sector because there is no 
transportation system provided to disabled people on a separate -basis 
which is anywhere near equal to that level of service provided to the 
general public, even considering the low level provided to the general 
public. In other words, many people would contend that the service to 
the general public is poor, but handicapped people don't even have 
that level yet. Someday maybe disabled people will get to complain 
about poor bus schedules and surly drivers just like the able-bodied 
population. 

This particular discrimination, of course, has had a profound effect 
on the lives of disabled people. It has a psychological effect, among 
other things, but it also prevents us from participating in society 
actively, getting jobs, paying taxes; in effect, paying back some of the 
cost that is incurred in providing the transportation services in the first 
place. 

This lack of mobility in many cases even affects the participation in 
the fundamental democratic process, the right to vote. Without 
transportation, in many cases it is impossible even to cast your ballot in 
an election, something which means that, at least in part, disabled 
people are excluded far more or just as much from the process as black 
people were by closed polls and poll taxes and so forth. 

Section 504 of the Rehabilitation Act of 1973 was the catalyst which 
sparked the Department of Transportation to move from a weak 
planning regulation that was not quantifiable to-a strong one requiring 
transit agencies to provide meaningful service to disabled people. For 
all of its other weaknesses, the DOT 504 regulation does overcome 
many of the inadequacies of the "local option" system. The "local 
option" concept is very important because it is crucial in the battles 
occurring on the Hill today. 

Not surprisingly, the proponents of "local option" are not happy to 
lose their option of substituting a meaningless symbolic feature, such as 
curb-to-curb service, for the provision of a level of service that will 
meet the real transit needs of disabled people. Again, the· specter-of 
exorbitant cost has been raised to defeat the current 504 regulation. A 
seemingly impressive battery of highly sophisticated, technical, and 
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easily misunderstood information has been assembled against it. It is 
doubtful that disabled citizens can muster the resources needed to meet 
this onslaught. 

The principal force in this fight against the participation of disabled 
people in society is the powerful multibillion dollar transit industry 
represented by the American Public Transit Association (APTA), a 
lobby group funded primarily by dues from its members. For the most 
part, APTA's members are public transit agencies across the country. 
Well over 60 percent of the funds used to pay their membership dues 
comes from public monies, taxes. Some systems make as little as 6 
percent of their money from the fare box. That means 94 percent ofthe 
income of that transit agency is from public money, and that means 
that, when they pay their dues to APTA, 94 percent of their dues are 
tax monies. 

Some of these taxes are even collected from disabled taxpayers. 
Thus, APTA is a publicly funded body with no_ public accountability 
that consistently lobbies for laws that will allow its members to 
discriminate against people solely on the basis of handicap. 

Now, we have been traveling down this same road for some time. In 
1970 section 16 was added to the Urban Mass Transportation 
Assistance Act, requiring transit agencies to undertake "special 
efforts" to meet the needs of handicapped people. Shortly after that 
amendment was adopted, there developed an entire new debate about 
what were "special efforts." Who was to benefit by them? What was 
the disability category that was talked about? In spite of the fact that 
section 16 defined "handicapped" as anyone who, by reason of illness, 
age, congenital malfunction, or disability, was unable to utilize transit 
services ·as effectively as others, it was contended early on by the 
Urban Mass Transportation Administration (UMTA) that that some
how did not include people in wheelchairs, a curious interpretation I 
have never quite understood to this day. 

It took the Department of Transportation until April 30, 1976, to 
even adopt regulations which explained the meaning of special efforts 
and those regulations relied very heavily on "planning" aspects. The 
transportation improvement plan (TIP) adopted by a transit agency 
immediately after September 30 of 1976 would have to identify 
specific projects and project elements designed to provide transporta
tion for handicapped people. By September 30, 1977, 1 year later, they 
were to have shown significant progress in implementing those 
planned projects. 

Today-at least unless it has changed in the last few hours
Chicago Transit Authority provides no service whatsoever under 
those regulations. The Massachusetts Bay Transit Authority, which 
does have a demand-responsive system, originally programmed funds 
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in their TIP to meet the requirements of the 5 percent of the section 5 
allocation that they were required to spend; within 3 or 4 months they 
submitted a TIP amendment and reduced the level of money. They did 
this on three separate occasions. On the fourth occasion they were 
finally told that they had to average this 5 percent requirement over 3 
·years, and this was the last year they were going to be allowed to 
circumvent the regulation. Today, as far as I can tell, they have yet to 
really implement any kind of service at the level that they were 
required to. 

There are a number of services available in the country, funded 
ostensibly under the special efforts requirement and regulation, which 
provide highly discriminatory services. They are restricted in time; 
they don't operate during the same service hours; they don't operate in 
the same area as the service provided to the public; they require 24 
hour advance notice. For example, the call I placed yesterday to the 
Department of Transportation in which the person said they could 
meet with me within a half hour, that was impossible to plan 24 hours 
in advance. I would not have been able to attend that meeting in most, 
if not all, of the cities in this country where some kind of service is 
provided. 

In addition to that, there· is almost always a requirement for 
registration. I have to get a doctor's letter, or a signed statement from 
a social service agency, in order to even be allowed to participate in 
the transportation program. 

A friend of mine from San Francisco, who is here in Washington 
today, who uses a wheelchair tried to get a card from Metro which 
would allow him to pay the half fare for disabled people. He was 
·denied. He was told that he had to have a note signed by his doctor, a 
form filled out and submitted in Metro, in order for him to purchase 
the half-fare cards even though he had with him a valid card issued by 
Bay Area Rapid Transit. 

Time after time I ha:ve been in cities where I have attempted to 
utilize the transit system for disabled people and I have been denied on 
the basis that I do not live in that area. I have not lived there and I 
don't have a valid "certification," even though I am obviously sitting 
in a wheelchair. 

Two illustrations are especially significant. I have been a consultant 
for several years now to the American Public Transit Association's 
elderly and handicapped mobility task force. We had two meetings 
which were very interesting. One was in Denver, Colorado. The chair 
of the task force was the chief counsel of Denver Regional Transit 

rDistrict (RTD). Many of you may have heard about this wonderful 
transit system in Denver· for disabled people, that, incidentally, serves 
170 folks. Before the meeting I called.this particular gentleman to ask 
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about transportation, since RTD was sponsoring the meeting of.this 
task force, which is supposed to solve and deal with the issues of 
transportation for handicapped people. I was told that I would be 
unable to utilize their system and RTD would not provide me any 
transportation from the airport to the meeting site. I had to call friends 
who I know in that city to get a van to take me from the airport to the 
hotel to participate in this meeting. 

The second day of the meeting, as part of a demonstration program, 
RTD had a bus with a lift on it to take people around. It was only by 
the concerted efforts of most of the members of the task force and.[by] 
impressing upon the chief counsel-and Mrs. Cass was there at the 
time and can attest to this-it was only after basically twisting their 
arms that Denver RTD even allowed this bus to take me back to the 
airport after the meeting. 

The second occurrence was for a similar meeting of this same 
mobility task force in Houston, Texas, another city which ostensibly 
has a transportation program that the American Public Transit 
Association gave a lot of press to in their publication Passenger 
Transport. Once again APTA refused, was unable to provide any kind 
of transportation to and from the airport and this meeting. I think it is 
rather ironic that this organization which claims to have an inside 
track on the solution of these problems can't even provide ransit for its 
own members. I think that is rather interesting. 

Getting back to some of the problems involved in meeting the 
transit needs of handicapped people: When the DOT 504 regulation 
came out, it was immediately attacked as an extremely expensive 
system that could not hope to solve the transit needs of the majority of 
disabled people. It was going to cost money. The fact is that any 
service to disabled people will cost money. It is now a question of 
whether or not we are going to spend money on one kind of system or 
another and which one is cheapest and which one is really going to do 
the job. 

From my perspective, I have an answer to that. APTA has another 
answer. They believe the way to solve this problem at a cheaper cost is 
by providing specialized services (door to door), but because these 
services are extremely expensive, the only way that they can operate is 
to provide demand-limiting restrictions that are in fact discriminatory 
against disabled people. 

When we moved from the old regulation, the "local option" plan, to 
the new regulation, which finally has a quantifiable measure of a 
transit agency's compliance with nondiscrimination, we now see 
introduced into the House Surface Transportation Act an amendment 
that would go back to the 014 "local option" planning requirements. 
The Secretary of Transportation is now to be allowed to accept a 
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"local option" plan submitted by the transit agency instead of 
enforcing the 504 regulation. This plan would involve an expenditure 
of at least 3 percent of the section 5 allocation to the urban area. 

Now, according to the latest information I have for the entire 
section 5 program-I believe it was for last year and I suspect it is not 
going to be changed substantially since we are in a budget-cutting 
mood-3 percent of the section 5 allocation for the Nation would be 
somewhere in the neighborhood of $42 million. The average cost 
around the country for providing the specialized service ride is $8 per 
one-way ride. In Los Angeles-and I was just talking to a gentleman 
who is doing an analysis in Los Angeles for a similar kind of system
the price there is $18 per one-way ride. Price in Denver ranges from 
$12 to $14 per one-way ride. The $8 in many cases is extremely low. 

If you assume that "specialized" service is to be provided to 
wheelchair users only, of which the best estimate we have is some 
409,000 in the United States, simple arithmetic would tell you that 
what you are going to get out of that $42 million is about 13 one-way 
trips per year per person in a wheelchair. 

Now, the bill says "at least" 3 percent. You have to spend it to meet 
particular requirements specified in the amendment. My contention is 
that whenever you set minimums, minimums always tend to become 
standards. Everytime you set a minimum of anything, that is basically 
what it levels out at. 

Ostensibly, the gentleman who introduced this bill claims the 
service standards are so tough that there is no way they could get 
around providing a meaningless transit system as is now the case. At 
the same time, the American Public Transit Association supports this 
bill. Now, I contend that the two toge~her cannot possibly both be 
right. If APTA supports the bill, they must see it as a weaker one than 
the one they have, and, if Mr. Howard supports the bill and says that it 
is very strong, I think there is a slight contradiction there. 

There are many things wrong with the CleveJand amendment in the 
Surface Transportation Act. In spite of having this supposed set of 
service standards, it really has enormous loopholes. For example, 
service must be provided in the service area; not throughout the service 
area, but in the service area. It is conceivable that a legal interpretation 
would say we only need to provide .it in a little piece of the service 
area. It does have to operate during the same how:s, but if service is 
available on request, the service must be delivered less than 24 hours 
after the request is made. Well, 23 hours, perhaps? 

It is. conceivable, since there is no prohibition in that bill restricting 
the service according to trip purposes, that if the transit agency simply 
restricts the service to medical purposes or only for work, it could 
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probably meet most of those requirements, as ostensibly "stiff' as they 
claim tobe. 

What we see is a return to a kind of system that permits the local 
transit agency to decide what the level of service is going to be. I think 
that is a disaster. I think it needs to be overturned, and I think we need 
to solve the "problems" with the current 504 regulation, not simply 
subvert it. 

I think that one of the actors in this-and there is a section in this 
paper detailing problems with the Transbus and how that occurred
again one of the primary actors in this scene in trying to get the 
Transbus overturned was APTA. I think that it is time for, perhaps, 
this committee, at the very least the General Accounting Office, to 
begin an investigation to determine whether a public transit agency 
putting money into APTA, a private organization that has no public 
accountability, is in fact a misuse of public funds. I contend that it is. I 
contend that no transit agency in this country should be allowed to 
spend any of their money to furid an agency which fights for the right 
to segregate and discriminate against handicapped Americans. 

Thank you. 
CHAIRMAN FLEMMING. Thank you very much. 
[Applause.] 
CHAIRMAN FLEMMING. The next presentation will be made by Mr. 

Charles D. Goldman, who is the general counsel for the Architectural 
and Transportation Barriers Compliance Board. In this position Mr. 
Goldman provides general legal services to the Board with respect to 
compliance and other questions arising under the Rehabilitation Act of 
1973. 

Mr. Goldman has written on issues relating to the handicapped such 
as the American Bar Association's Report on Equal Employment 
Opportunity for Handicapped Persons, which appeared in 1977. 

We are delighted to have you with us, Mr. Goldman. 

STATEMENT OF CHARLES D. GOLDMAN, GENERAL 
COUNSEL, ARCHITECTURAL AND TRANSPORTATION 
BARRIERS COMPLIANCE BOARD 

MR. GOLDMAN. Thank you very much, Mr. Chairman. It is a 
pleasure for me to be here. We at the Compliance Board are vety 
grateful for the opportunity to be here. We applaud the Commission 
for addressing many of these issues head on. I think it is good to get 
these issues out on the table. 

I would like, before I get into some of the transportation-related 
matters, just briefly to take you back to some of the issues you have 
addressed in your previous sessions and try and clarify some 
misinformation that may have been given to you. 
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There was a question about the uniformity of accessibility standards 
and what the Board's role was and the other agencies and how they 
are going to interrelate. Let me report to you the progress of our 
Technical Standards Committee and the way we are approaching this 
matter. 

What we expect to do when we issue our proposed guideline in July 
is very clearly indicate to all the world, including the standard-setting 
agencies, that our minimum guidelines will be defining bottom line 
accessibility documents. So there will be a Federal standard, in 
essence, in effect by the time we complete our rulemaking in 
December. 

I am heartened to report to you that participating in our Technical 
Standards Committee were the very agencies who must iinplement 
that document when it is adopted. The Defense Department, Housing 
and Urban Development, and U.S. Postal Service representatives were 
present, as were several of our public members, including a practicing 
architect. Regrettably, the representative from GSA was not always 
present. But those standard-setting agencies who were present heartily 
endorsed our approach of telling the world that ours is the minimum, 
bottom line, accessibility standard. 

I believe Mr. Hom raised the question also of whether or not there 
was a high-level meeting. There was such a meeting. It was a public 
meeting of the Interagency Coordinating Council chaired by Assistant 
Attorney General Drew Days.* The essence of that meeting last 
March was that the Compliance Board should be the lead agency, 
should be the focal point to come forward with a minimum, Federal
wide, government accessibility standard. The Council also gave us our 
marching orders to come out in July with a proposed rule and come 
out with a final rule in December. I am ~ery pleased to say that we are 
on our tentative schedule ani:l we definitely should have something in 
the Register in July. 

So let's clarify the record on those two points. 
And let me just add one other point: Our approach is, in essence, 

what Mr. Mace said it should be. There are very common features and 
it doesn't matter if they are in a residence or a post office; a ramp is a 
ramp. I mean, these are basic architectural concepts so that designers 
can know what to do and it will be an understandable format. I can 
read it, and I figure if a lawyer can read it, an architect should be able 
to read it. I guess being a lawyer is my own disability. 

I would like to compliment Dennis Cannon on what I felt was an 
extremely well-done and very thorough analysis of the transportation 
issues. 

* See statement of Assistant Attorney General Drew Days III in response to a request for comments 
by Staff Director Louis Nunez, June 16, 1980, Exhibit No. 19. 
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For a moment I would like, also, to bring your attention back to the 
'!atharsis that this country went through in the fifties and the sixties 
regarding other forms of discrimination. It seems to me that we 
learned a very basic lesson then. We learned that, assuming they could 
get on it, black people and brown people shouldn't be put on one bus 
and whites on another. We learned that they should get on the same 
bus as people who are Caucasian. It seems to me that we also learned 
that it wasn't enough then just to provide transportation for a black 
person to go to school; that the whole idea was to integrate people into 
society. 

In the 1970s and the 1980s we are just facing the same issue. This is 
an integration issue. Mainstreaming, the new charge of the seventies 
and eighties, is no more than integration was in the fifties and sixties. 
Disabled persons are the emerging minority of the seventies and 
eighties. But we have learned a lesson from the fifties and sixties. We 
have learned that transportation is more than getting from here to 
there. We have learned that transportation is a socialization process. 
We have a ·truly integrated environment when we have women on the 
bus, when we have blacks on the bus, when we have brown people on 
the bus, and when we have disabled people on the bus. 

I think that along these lines we have seen some efforts that really 
have attempted to be facilitative, but are .reflective somewhat of the 
attitudinal biases with which we grew up. For example, the term 
"special efforts." Well, why "special"? Why not "efforts"? Why 
should disabled persons be "special"? The whole thrust of this 
integration movement is to bring disabled persons into the melting pot, 
the amalgam of society. I think the term "special efforts" itself is 
somewhat patronizing. I would just like to see the word "efforts." I 
think that is just part of the inherent biases with which people grow 
up. 

I attribute no ill will to Mr. Biaggi in adopting that and introducing 
it in fighting for his amendment, but I think we have to get the focus 
on efforts and recognize that it is part of a larger picture. 

I, would also like to dispel some of the myths that I have heard 
around town about the cost of accessible transportation stations. I was 
once introduced at a conference as a man who cost Metro $65,million 
to provide elevators. I had no such scalp in my pocket. But I think it is 
helpful for you to understand what the 'process was because the Metro 
litigation got a lot more publicity than any other transit litigation. 
Before a shovel was turned, local groups of Washington-area disabled 
persons said to the national capital transit group, "We would like to 
use your system. Build it accessibly." And they said, "Hmm, let's see 
what we can do." 
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Then along came the Architectural Barriers Act and there was some 
doubt in peoples' minds as to whether or not that applied to this new 
system. Well, disabled groups and responsible officials amended the 
Architectural Barriers Act and they said-they amended it specifically 
to apply to Metro in Washington. Now there was no doubt. So Metro 
said, "Well, now we have to have funds for this." So they went back to 
Congress and disabled persons went up to the Hill with them and $65 
million was appropriated. 

But a funny thing happened on the way to the forum, or I should say 
a funny thing happened on the way to the train station. When they 
were getting ready to open the Metro, it wasn't accessible. And years 
before the stations had been getting ready, litigation was filed to 
ensure compliance with the Architectural Barriers Act, to ensure that 
those transit facilities would be open. 

Metro said in open court that it agreed that the facilities should be 
accessible, that it wouldn't operate inaccessible facilities. Well, that 
was fine until we got to the point where the train stations were 
actually going to be opened. And then, fortunately, Judge Jones 
continued to say, "Yes, we should have these stations accessible; 
otherwise, the Architectural Barriers Act becomes meaningless." 

I think it is important to understand that the mandate for accessibili
ty in Metro has been on the books for a long time. The mandate for 
accessibility in transit stations has been the law of this country for 11 
years, and that is a continually important mandate. It is a mandate that 
is somewhat threatened by the Cleveland amendment because the 
version coming out of full committee would apply the 3 percent 
limitations to restoration or extension of fixed-rail systems on some of 
the older subway systems. It is important for you to understand that 
some of your older subway systems (New York, Chicago) are adding 
additional lines. There is no reason why new construction should not 
be accessible. The Cleveland amendment would embrace these new 
facilities and the renovation of older facilities in your five major 
subway systems within the 3 percent limitation. 

The Compliance Board will be meeting this Thursday and Friday. I 
expect it will take a position on an opposition to the amendment. I 
know that Secretary for Transportation Goldschmidt has indicated his 
opposition to the Cleveland amendment and also the fact that the 
Interagency Coordinating Council has indicated its strong opposition. 

I want to be brief, because I know you are running late and I don't 
want to take anything away from further discussion of Dennis 
Cannon's paper. But I think we have to emphasize here that 
transportation is an essential part of the integration process. 

Thank you very much. 
[Applause.] 
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CHAIRMAN FLEMMING. Our next panelist is Patricia Cass, the 
Program Manager of the Office of Transportation Management, 
Planning and Demonstrations, Urban Mass Transportation Adminis
tration. In .her position Ms. Cass is currently managing a major 
research effort on problems involving the transportation of the 
handicapped. This 4-year, multimillion-dollar effort is expected to 
generate information that will help make major policy and program 
decisions regarding the transportation of handicapped persons. She 
also· provides technical assistance to transit planners and operators on 
transit issues affecting the elderly. She is active in several committees 
relating to the handicapped, including membership in the American 
Public Transit Association, Committee on Elderly and Handicapped, 
and Barrier Free Design Committee of the President's Committee on 
the Employment of the Handicapped. 

We are very happy to have you with us, Ms. Cass. 

STATEMENT OF PATRICIA CASS, PROGRAM MANAGER, 
URBAN MASS TRANSPORTATION ADMINISTRATION 

Ms. CASS. Dr. Flemming, thank you very much. Let me say it is an 
honor to be here today. I appreciate the opportunity of responding to 
Mr. Cannon's paper. As Mr. Cannon mentioned, we have been around 
on this issue for a long time together, and sometimes apart. 

Rather than respond directly to each point in the order made in Mr. 
Cannon's paper, I should like to describe what we have been doing in 
the Urban Mass Transportation Administration over the past 10 years 
to implement our legislative and regulatory requirements for provision 
of transportation for handicapped persons. 

In 1970 the Urban Mass Transportation Assistance Act was 
significantly amended. Most significant, 'bfcourse, to us here today is 
the addition of section 16, or the Biaggi amendment as it is frequently 
referenced, which stated that; "It is declared to be national policy that 
elderly and handicapped persons have the same right as other persons 
to utilize mass transportation facilities and services, and that special 
efforts shall be made in the planning and design of mass transportation 
facilities and services so the availability to elderly and handicapped 
persons of mass transit which they can effectively utilize will be 
assured." 

The 1970 legislation was significant in another aspect in that it 
changed the future of mass transit from that of a very small capital and 
research and development agency of something less than $200 million 
annually to a very large capital and operating assistance agency with 
over $3 billion annual budget as it is today. So the first significant 
legislation was in 1970. 
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Unfortunately, at that time, as we were learning to deal with this 
new capital program, which grew by quantum leaps-doubled the first 
2 or 3 years until it reached a billion dollars and then tended to level 
off. We had not had this kind of financial assistance to deal with, so we 
had to learn. We learned slowly and tended to ignore at that time the 
section 16 portion of our act. We ignored it, unfortunately, for about a 
year or so as we were trying to deal with the other aspects of the 
program. 

In 1971, though, we turned around what had been up to that time a 
reverse commute demonstration program into one which was geared 
to determine if there were a market for specialized transportation 
services, the extent of that market, and the cost of serving that market. 
We were interested in specialized transportation services for elderly 
and handicapped persons, as that is what our legislation specifically 
required us to deal with. 

We funded early on in 1972 four demonstration projects, three of 
which are still operating without our demonstration assistance. They 
are operating on their own. We funded these in order to see, as I said, 
what was the demand for specialized services by elderly and 
handicapped persons. Was their mobility improved? Did they have a 
greater independence and self-sufficiency in getting along in the real 
world? I think we proved this in those demonstrations and in 
subsequent ones that we have funded. 

We also learned at the same time, unfortunately, that productivity of 
these specialized services was quite low and that costs were quite high, 
as Mr. Cannon has said. 

In 1975 UMTA, in its demonstration program, looked to other 
providers of special transportation, most particularly the taxi industry 
and the private nonprofit organizations who already were providing 
transportation to specific clienteles, either elderly, handicapped, 
children, or other groups, and we look for a way whereby we could 
tap their existing resources in order to provide some kinds of 
specialized transportation services in a more cost-effective manner 
than we had been previously provided by the transit operator. 

Since that time we have funded several projects. They are still going 
on, and we are finding that there are ways that these services or using 
these resources is a more effective way of providing a specialized 
transportation service. 

At the same time we were testing these different service concepts, 
we were attempting to develop within the Department of Transporta
tion, and most particularly UMTA, a working definition of handi
capped individuals as it applied to the transportation field. We looked 
into a variety of definitions that were used in the various agencies, in 
HEW agencies such as Developmentally Disabled, Rehabilitation 
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Services, Administration on Aging, and so forth, but we were never 
able to determine a fit of the clients of these particular agencies and to 
work them into a definition which we needed to have, we believed, in 
order to define who we were to supply services to, who were the 
transportation handicapped. 

We looked into the Bureau of Census data, the National Health 
Survey statistics, and so forth (at that time the 1970 data) to see if they 
could give us some assistance, and we found that, unfortunately, it 
really still didn't fit. So what we did at that time was fund, as Dr. 
Flemming mentioned earlier, a multimillion dollar nationwide survey 
to determine who were the transportation handicapped, what were 
their demographic characteristics, what were their needs, and what 
were their desires. This research project is not over. We have 
published one very major part of it, which is the resu_Its of the national 
survey, but we are now doing some other surveying into local areas to 
get a little closer to some of the problems. 

While these demonstrations were going on and being evaluated and 
while our survey was being conducted, UMTA was going about its 
congressional mandate to improve mass transportation services and 
facilities for all persons. As we received results from the demonstration 
projects, we immediately disseminated them to transit authorities in 
order to provide guidance on how to set up specialized services for 
transportation-handicapped persons. Many transit operators did set up 
specialized services based on guidance from our demonstration 
programs. 

Up until-through 1975 or so UMTA had been operating primarHy 
by administrative policy. We had never issued regulations, really 
didn't know much about it. We issued our first regulation of any kind 
in 1975, which was joint planning regulations with the Federal 
Highway Administration. We expanded these regulations in 1976 to 
become what I believe is the very first regulation in the Department or 
anywhere to deal with the transportation of elderly and handicapped 
persons. 

As mentioned in Mr. Cannon's paper-I am not sure that he 
mentioned it in his summary-guidance was provided in this regula
tion on compliance, and it was called "special efforts guidance,J' and 
this guidance became gospel. The transit authority said, "Well, if that's 
your guidance, I guess that's what you want me exactly to do and that 
is what I exactly will do." 

It was the first time that UMTA had entered the regulatory arena, 
and I must admit to you we were extremely unsophisticated about how 
to handle it. We believed that all that was necessary was to issue 
regulations and immediately everybody would comply. As we look 
back, we know that is not true and we can look back with a sense of 
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disillusionment at the lack of immediate response, or we can look back 
with a somewhat more positive-albeit, l must admit, conservative
attitude that, while the response of the transit operators wasn't to 
redirect immediately all their programs, change has occurred over 
time and operators, many, many of them, are providing specialized 
transportation service or are buying acces.sible buses, which was one of 
the guidelines provided in that 1976 regulation, or doing both of the 
above, and some of them, I must freely admit, are doing none of the 
above. 

In 1978 more stringent requirements were issued to all Federal 
aencies by HEW in the form of the implementation regulations on 
Executive Order 11914. This then forced us to issue DOT-wide 
regulations for all our agencies for compliance of section 504 of the 
1973 Rehabilitation Act. These guidelines issued. by HEW required 
that each program, when viewed in its entirety, be readily accessible to 
and usable by handicapped individuals. In the UMTA portion of the 
regulation, it was determined that the guideline required accessibility 
on every mode of transit, bus, rail, street cars, or light rail as the new 
term is, but it did not necessarily require total accessibility on all 
modes. Consequently, our final regulation required that all buses 
purchased in whole or part with Federal funds shall be accessible to all 
handicapped persons, including those who use wheelchairs, and that 
rail systems shall be accessible to all handicapped persons, but key 
stations only need be accessible to wheelchair users. And that was how 
we, working very closely with HEW, interpreted HEW guidelines and 
wrote our regulations. 

The regulation has been in effect for less than 1 year. It is diffi~ult 
for us to determine if it is affecting the continuation of many of the 
specialized services that were developed and implemented in response 
to our 1976 regulation. There is a requirement in our new regulation 
that an interim service must be provided until the fixed-route transit 
service has reached program accessibility. So the specialized services 
may be being maintained in order to supply that interim requirement. 
If they do change, it will be several years before we will see that. 

]}fr. Cannon makes the point in his paper that the provision of a 
separate specialized service would not, in and of itself, deny individu
als the benefit of a transit system. After all, public mass transit is not 
the goal, but the means to the goal. It is a way to get somewhere. 
Therefore, it should be possible or could be possible to achieve this 
means in a variety of ways. 

Mr. Cannon also suggests that if a transit operator provides a service 
that is separate and apart from the regular, fixed-route transit service, 
that service must meet his test of equivalency 'in order to be in 
compliance with section 504. In another paper, which is referenced in 
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Mr. Cannon's paper-it is entitled, "Full Mobility: Counting the Cost 
of Various Options," and I believe it was coauthored by Mr. Cannon 
with another person in Synergy Consulting-it was suggested that 
there may be disabled persons-and I will now call them severely 
disabled-who will never be able to use fixed-route accessible transit 
services. If these persons are to have public transportation that they 
can effectively utilize, some sort of alternate service must be provided. 
I am not sure that equivalency is the test, as Mr. Cannon says, of what 
this alternative service must be, but, certainly, effective utilization 
must have to be. 

Disabled people are not homogeneous. Judy said that this morning 
and I think it has been said several times. Nor is anybody, really. 
Disabled people who are over 65 probably don't go to work. I never 
go to the races, but I would give my life's blood to go see Johnny Cash 
in person. I mean, we all have varying needs and desires and a transit 
service is hopefully designed to take us to these needs and to these 
desires. 

Mr. Cannon does, in his referenced paper-and, again, not in the 
paper that he submitted to the Commission, which I would suggest 
that the Commission put into the record because it is much an 
expansion of many of his points and I think very valuable for you to 
have-suggests that if the only way to serve disabled people is with an 
alternative service but, with Proposition 13-like actions which are 
being initiated nationwide, that this alternative service will be the first 
one to be cut from the transit operators' budget. I suggest to you that 
right now many transit operations, public, mass, fixed-route transit 
operations, are being cut, are being downgraded because of Proposi
tion 13-like actions. Headways are being increased. Service life of 
vehicles is being increased. There is now a big effort to rehabilitate old 
buses in order to keep them on the road longer. Area coverage of 
transit service may well be diminished. I haven't any examples of that, 
but I have been told it is happening. 

With the philosophy that public mass transportation should be 
dedicated to serve all people to the very best of its ability, I believe 
that alternative or, if you will, specialized services must be provided 
and can be maintained and financed under adverse financial conditions. 
Maybe we must set some other criteria, such as it be for those persons 
who cannot use the regular fixed-route transit system. Mr. Cannon 
suggests that the specialized services are oversupplied and I could not 
agree with him more. There is a supply constraint and frequently 
people who need the service, because they have no other way, cannot 
get on it, and I think that is very unfortunate and I am sure that 
something could be done about it if we cared to. 
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Mr. Cannon suggests also that there must be an accessible fixed
route service as a backup to specialized services because, again with 
Proposition 13-like actions, the special service will either be denigrat
ed or completely disintegrated. 

I suggest that we probably can't have it all ways. I believe that a 
specialized service need not be all that costly if it were dedicated to 
those persons who have no alternative means of mass transportation. 

Ladies and gentlemen, ~ am honored to be here and I hope I have 
been helpful in providing you with some of our insights. Thank you. 

CHAIRMAN FLEMMING. Thank you very, very much. We appreciate 
your contribution. 

[Applause.] 
CHAIRMAN FLEMMING. The final member of the panel to respond in 

this particular area is Mr. Peter D. Rosenstein. Mr. Rosenstein headed 
the Implementation Unit of the White House Conference on Handi
capped Individuals throughout the life of that Unit until it completed 
its work in December 1979. We have heard a little bit about that Unit 
in previous testimony. It was mandated by the President to act as a 
catalyst in order to create action and to provide a national climate 
conducive to the implementation of the recommendations made by the 
White House Conference to improve the position of handicapped 
individuals in society. 

Mr. Rosenstein, we are delighted to have you with us. 

STATEMENT OF PETER D. ROSENSTEIN, FORMER HEAD, 
IMPLEMENTATION UNIT, WHITE HOUSE CONFERENCE ON 

THE HANDICAPPED 
MR. ROSENSTEIN. Thank you, Commissioner Flemming and other 

Commissioners. I appreciate the chance to sp~ak here today. 
What I will do is address myself initially to some transportation 

issues and then use a few moments of my time to go into the White 
House Conference Implementation Unit, which I think may be helpful 
to your deliberations and decisions. 

Concerning transportation, I think something that is key to what has 
been talked about today is that it has been 10 years. It has been 10 
years since the Biaggi amendment was introduced and passed into law. 
It has been IO years that we still have, in the general sense, in this 
country no accessible transportation. We sometimes forget that in 
transportation we are referring not only to buses and subways, but we 
are really also talking about airlines, AMTRAK trains, naturally, the 
fixed-rail systems, taxis in cities that still very often will go by a 
disabled individual and not stop. It is too much trouble to get out and 
put a wheelchair in the trunk or try and even make the decision of, 
"Do I stop or not"? 
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It has been 10 years of discussion, looking into the problem. That is 
not uncommon in government. Being a government administrator, and 
a public advocate, I see government too often-and this is one of the 
cases-discussing this problem to the point that we have come close to 
concluding, or many of our administrators and congressional leaders 
have come close to concluding that what Congressman Biaggi wanted 
10 years ago is not feasible-without even trying it. We have reached 
the point now where there is serious consideration being given to 
Congressman Cleveland's amendment to take us back 10 years and we 
have yet to really see, if we make our systems accessible in any large 
way, that they will be used. We also forget that that amendment 
sometimes includes the handicapped and the elderly, the elderly being 
a large and growing sector of our population. 

Transbus-$28 million, roughly, was spent by the Department of 
Transportation to develop Transbus. It is an item that is close to being 
scrapped without ever being tested. Our two major bus manufacturers 
refused to bid on it. To them it didn't make good business sense. 

There is a company that says it is a feasible proposition. There may 
be more. One that I know of is DeLorean Motor Company in New 
York. They have a low-floor, wide-door bus that is being used in 
Germany. It gets better gas mileage than our buses do, and the 
Department of Transportation could easily run a demonstration 
project in a number of cities to see if this type of low-floor, wide-door 
bus would really serve the purpose intended. Adding a few million 
dollars to the $28 million spent, I think, would make a good 
investment. 

Secondly, when we~ about, or APTA talks about, the $6 billion 
cost of making our systems accessible, they usually neglect to add that 
that is over a 30-year span. They try to make people think that that is a 
cost outlay tomorrow; it is going to end up on the Federal 
Government's tax budget this year. It is not. It is a long-term 
proposition. It is an investment. It is an investment in our entire society 
to allow people to become independent and functioning, people that 
we now, and over those· 30 years, will spend probably a lot more than 
$6 billion on if we continue to force them to be dependent on our 
social service system. Our entire system for people that are either 
disabled or able bodied is based on dependence, and this is just another 
concept in that area. We refuse to see this as an investment in people 
becoming independent. We constantly look at it as another cost of 
dependence, and it is not. 

Mentioned this morning was the cost of our space shuttle. The 
technology to do what we are asking is there. It took us less than 10 
years to walk on the moon. It has taken us 10 years to do even a 
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demonstration project on how to get people from one place to another 
in an accessible bus. There is something wrong with that. 

The Congressional Budget Office has done a study on options and 
costs that are the basis for some of these new bills and amendments. 
That study is false in very many areas. One particularly relates back to· 
what was discussed yesterday, and I think Commissioner Berry 
brought it up, as to how many people use a facility or use a system 
once it is accessible. And in this case, like in all others, you are not 
going to know that for a generation to come. You can't just get on the 
bus if you have no place to go, if you don't have a job to go to, if you 
don't have a school to go to that is accessible, if you don't have a store 
to shop in that is accessible. This is the first part of a large system to be 
developed to make life livable for disabled Americans. It is not a 
question of will three or four people use it and will it cost $18 for the 
trip, or, as the Congressional Budget Office states, it may be cheaper to 
buy everyone a car. Not everybody can drive. In this day and age, 
where we are conserving gas, that seems a kind of roundabout way to 
solve a problem, and yet that seems a clear option in some cases for the 
Congressional Budget Office. 

I have just spent 15 months doing a survey and analysis of what has 
happened since the White House Conference on the Handicapped was 
held in May 1977. The Implementation Plan, a statement of needs that 
handicapped individuals felt would make their lives reasonable and 
allow them to function independently in our society, was the final 
document of the Conference and the basis for my study. It stated that 
those that couldn't function independently would get the kind of 
support systems that they needed. Not what our government deter
mined they needed, an all-or-nothing system, but [one that] would 
allow people to come in, shall we say, like a Chinese menu and say, "I 
need A and B , but I don't need C. "We now force people to take A, B, 
and C even if they don't need it, and no one ever says that is a waste of 
money. 

The findings of the Implementation Unit were that there was very 
little coordination among Federal agencies. There is also very little 
attention given to this entire issue by our executive branch. Unfortu
nately, the only time that you usually find top members of our 
executive branch addressing these issues is when they are talking to 
groups of handicapped individuals and their advocates. These people 
already know the problems. To come to the President's Committee on 
Employment of the Handicapped and state what you are going to do is 
fine, but not to tell the Congress in your budget message or to insist 
that cabinet Secretaries in enunciating their equal employment policies 
include handicapped individuals, that is another story. And this is 
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where the discrepancy in our society and in our government at this 
time occurs. 

There is no real focus. The White House Conference requested that 
a person in the Executive Office of the President be designated as a 
coordinator for the concerns of disabled Americans. We have a 
coordinator for women's concerns, for minority concerns, and it was 
asked that there be a coordinator for the concerns of disabled 
Americans. That is pretty simple. You hire someone who has some 
idea of what these concerns are and you ask that person to follow the 
agencies to see what is happening. That wasn't done. Therefore, we 
have four differ~nt accessibility guides or standards being developed; 
we have Drew Days saying that the bottom line issues have not been 
brought up to the level of the President yet through his coordinating 
committee; we have HEW developing 504 guidelines and most other 
agencies still not having developed them; we have agencies that are 
making excuses why they can't be developed; we have agencies 
spending money on duplication of services dealing with and for 
disabled individuals without finding out what disabled individuals need 
in transportation as well as in any other service. We have a glut, 
approximately 330 Federal programs dealing in the area of disability. 
Rarely do they talk to each other; rarely do they find out who they are 
servicing. 

When a followup census was developed by the Department of 
Commerce and the Bureau of the Census to finally determine who are 
and where are handicapped individuals living-how can we best direct 
our local and State governments to serve handicapped individuals if 
we as a Federal Government can't even quite say where these people 
are and what services they need. The ·Office of Management and 
Budget decided that was an appropriate item to cut from the budget, 
and at this point that census is not being funded. 

VICE CHAIRMAN HORN. Excuse me. Could I just at this point see if 
we could get the draft of that census and what the questions are in the 
record, if that is available? 

MR. ROSENSTEIN. It is available and there is a pretest of that survey 
being done by the Bureau of the Census; so they would have that 
available now. 

VICE CHAIRMAN HORN. Very good, and if we could get a letter 
between the Staff Director and the Director of0MB as to the reasons 
for not funding-that was the question I was later going to ask. I 
would appreciate that information. 

CHAil~.MAN FLEMMING. Without objection, that will be done at this 
point in the record. 

MR. RosENS~IN. The other indications .of where the concerns of 
disabled Americans stand at this point, and I go back to a comment 
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made yesterday on S. 446, civil rights-that was the amendment to 
Title VII-the administration would not come up with solid support 
for that amendment until Senator Harrison Williams on the night 
before insisted that some kind of statement be made for the administra
tion, and a letter from Stuart Eisenstat was delivered to him the night 
before the hearings on that amendment were held. There were 
conflicting statements given by the Equal Employment Opportunity 
Commission, which said basically it favored it but didn't have the staff 
to handle it, 504 [section of the] Office for Civil Rights in HEW, 
which had a very nebulous kind of statement saying, well, maybe it is a 
good idea. The strongest statement of support came from the 
Department of Labor. But the administration, as one spokesperson, 
could not get itself together to support this amendment until the night 
before. 

In the case of transportation, as in social services, a civil or human 
right is a civil or human right for an individual. We don't base our 
demand for civil and human rights on large groups of people and 
whether the dollar cost is worthwhile. We have never done that in this 
country as far as I know and accepted it-though we have sometimes 
tried to do it. We have never accepted it, and I don't see why, because 
the disabled community in this country is now developing its own civil 
rights movement and because some people feel our economy is in more 
tro:uble than it was a few years ago, we should suddenly change our 
entire social value system and determine that civil and human rights 
become cost factors, become a matter of how much does it cost to give 
someone their civil rights. I think that is a-well, I wouldn't use the 
word I would like to use here, but just considering that, I think it is a 
terrible thing, and I think we are as a government at this time 
considering that. 

The last topic I would like to comment on is coordination and, to 
show how complex these things are, we must look at the new 
Department of Education. What we have succeeded in doing with that 
Department is splitting apart the agencies who deal with the concerns 
of disabled Americans. We took Rehabilitation Services Administra
tion, split Developmental Disabilities away from it, left Developmen
tal Disabilities in HHS, moved the rest of RSA to the Department of 
Education. We took the Office for Civil Rights, which is supposed to 
handle the concerns of 504 and 94-142, which is the guarantee of a free 
equal appropriate education, and split the Office for Civil Rights, 
leaving part of it to deal with HHS and part of it to deal with the 
Department of Education, not increasing anybody's funding for it, just 
splitting it in half so that the backlog increases and there is less that can 
be done. We have taken the issues that are the same for the elderly and 
for disabled Americans and put them into two separate agencies, but 
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many of these issues, particularly long-term care, hospital care, 
institutionalization, the need for community support systems, are the 
same. They are not all the same, but there are some points that are the 
same. They now are in two separate agencies. And we have not as a 
government developed any mechanism fQr coordinating these two 
new Departments. In fact, 6 months after the Department of 
Education has been established, they have not yet, in all their , 
transition planning, developed the coordinating mechanisms; and in 
some of the consultations I had with them I would be surprised if they 
even looked at the possibilities for coordinating some of these 
mechanisms and some of the concerns. 

Legislation will be introduced. It is needed. Administrative action in 
many of these areas is needed. We have studied and analyzed many of., 
these programs, in the way government does, to death, to the point 
that we hope the people who first advocated for them will get tired 
enough and not have the resources to fight to see them through to 
their fruition. 

I would like to submit to the Commission the final draft report ofmy 
unit which covers many of the areas that you discussed. It represents 
an expenditure by the ·Federal Government of close to $400,000 and 
has not moved anywhere for the last 3-1/2 months. 

It was an investment in time and effort of people around this country 
in consumer meetings that were held in Denver and San Diego and· 
Philadelphia, in meetings with Governors' liaisons from each State in 
this Union, in joint meetings, with people coming ih from the Virgin 
Islands and Puertd Rico to attend these sessions, developing State 
recommendations and Federal activity recommendations that have, for 
the last 3-1/2 months, not moved anywhere. 

If that is indi~ative along with everyt~ng you have heard today of 
where the priority of this government is concerning disabled Ameri
cans, we are in a sad state. I would hope and applaud the Commission's 
interface with these issues and urge you to act as quickly as possible to. 
see that your feelings and recommendations are made to the appropri
ately high levels in government. 

Thank you very much. 
CHAIRMAN FL_EMMING. Thank you. 
[Applause.] 
CHAIRMAN FLEMMING. We apprciate your bringing a copy of your 

report with you. We will receive it and it will be considered. in 
connection with our work in this area. 

[The item referred to. is Report of the White House Conference on 
Handicapped Individuals Implementation flnitr Department of. Health, 
Education, and Welfare, Washington, D.C., Dec. 31, 1979.] 
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CHAIRMAN FLEMMING. Commissioner-Designate Ramirez, do you 
have any questions? 

COMMISSIONER-DESIGNATE RAMIREZ. Just one. It may turn out to 
be too complex, but I will try it anyway. 

Mr. Rosenstein touched a very important cord in my thinking when 
he talked about the 0MB study and the definition of a marketplace for 
services among people who had been discriminated against and the 
fact that that is a multigenerational concern. That leads me to think a 
great deal about your market study, Ms. Cass, around people who 
would use the transportation system. I have a great deal of concern 
about that because that occurs in other areas of discrimination also. 

I wonder if you can tell us, first, what you found thus far and what 
your perception is of the problems developed by Mr. Rosenstein and 
how your study can attend to that. 

Ms. CASS. you are absolutely right; that is very complex. We have 
completed the national survey and there has been a report published. I 
will be happy to submit it to the Commission, if you like. Some of the 
numbers which are in the paper done by Mr. Cannon are from that 
survey. For instance, we found 4.7 million handicapped persons over 5 
years of age living in urban areas. We found that they don't take as 
many trips on a monthly basis as you and I probably do. We found that 
they are underemployed, that they are female, and that they tend to be 
old. We found that 47 percent of this population is over 65. 

It is that--
COMMISSIONER-DESIGNATE RAMIREZ. Did you find that there was a 

marketplace that--
Ms. CASS. We asked them a series of questions regarding their 

utilization of existing transportation services, recognizing at the time 
we conducted that survey that none of them were accessible. Some are 
now, but none then. 

So what we asked them is, what kinds of services-excuse me. We 
described some services to them such as an accessible fixed-route bus 
and subway system, or a door-to-door system, and so on, and we asked 
them if they would use it, how many of them would use it, and how 
often would they use it, how more often would they use it than they 
are now traveling. We got very high numbers on all of these. Door-to
door came out better than accessible fixed-route, but, you know, 
wouldn't you rather have it come to your door, too? 

Now, relating to what Peter said, I am having problems because I 
guess I forgot. 

MR. ROSENSTEIN. Well, I had mentioned the Congressional Budget 
Office study. 

Ms. CASS. Oh, the CBO report. I thought you said 0MB. I'm sorry. 
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Congressional Budget Office did use our demand data developed 
from this national survey. They used a great many of the numbers, if 
you will, the dollar numbers which we developed while we were 
doing the economic analysis of the 504 regulations. They used them 
differently. They designed what they thought would be a transit 
system different from what our regulation required, and they decided 
that there are some people who can use this and then there are some 
people who can only use something else. So the base is numbers 
supplied by UMTA, DOT, but changed to do what he felt would be 
the more appropriate action, as the economic numbers were supplied 
to CBO by the Department of Transportation. 

So that is where it is. And I will submit the CBO repc;,rt to the 
Commission, if you would so desire. 

CHAIRMAN FLEMMING. We would appreciate it. 
[The report referred to, which is on file at the Commission, is: U.S., 

Congress, Congressional Budget Office, Urban Transportation for 
Handicapped Persons: Alternative Federal Approaches, (Washington, 
D.C.: Government Printing Office, 1979).] 

CHAIRMAN FLEMMING. Commissioner-Designate Berry? 
COMMISSIONER-DESIGNATE BERRY. Mr. Goldman, I am somewhat 

puzzled by your statement that you were responsible or that your 
organization was responsible for setting a uniform standard and then, 
in fact, when the proposed rules come out there will be a uniform 
standard and that the previous discussion that we had heard was 
erroneous. Is it a matter of law that you set standards or is it a matter 
ofpolicy made by the Interagency Coordinating Committee? 

MR. GOLDMAN. It is a matter of law that the Board is to issue 
minimum guidelines and requirements which are to form the basis for 
accessibility standards issued under the Architectural Barriers Act. 
The -agencies will have the discretion to establish higher standards 
under the Architectural Barriers Act, but their standards must 
conform to our minimum guidelines. That is under the Rehabilitation 
Act amendments of 1978. 

COMMISSIONER-DESIGNATE BERRY. But HUD and GSA apparently 
don't know that, since they didn't know it when they were here today. 

MR. GOLDMAN. Well, the HUD representative-with all due 
respect, Commissioner, the HUD representative supported that deci
sion last Thursday. 

COMMISSIONER-DESIGNATE BERRY. Well, perhaps there needs to be 
some further clarification that the staff could find out for us, because I 
find it completely confusing. 

Will your proposed rules include the ANSI standards? 
MR. GOLDMAN. That is a subject for consideration for the members. 

Let me say exactly what we are doing in regard to the ANSI 
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standards. There is a wealth of technical information in there. The 
Board has, previously considered and rejected adopting the ANSI 
standard by reference, as one of the members proposed. The proposed 
rules will draw extensively on the best technical information available. 
I am loathe to prejudge what my members will do. However, we are 
most cognizant of the efforts that have been made in recent years, 
including those by ANSI. 

COMMISSIONER-DESIGNATE BERRY. Thank you. 
CHAIRMAN FLEMMING. Commissioner-Designate Ruckelshaus? 
COMMISSIONER-DESIGNATE RUCKELSHAUS. Tell me, Mr. Rosen-

stein, when you submitted your report, I assume it was accepted by the 
President. 

MR. ROSENSTEIN. That would be an assumption. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. What happened to your 

report? 
MR. ROSENSTEIN. All right. The report-the entire operation-I did 

not want to get into depth on that, but after the President committed 
himself to a followup of the White House Conference, nothing 
happened for a year and a half. It was finally through HEW, through 
Secretary Califano at the time, that it was determined something 
should be done on that promise. The unit was set up through the 
Rehabilitation Services Administration, which was somewhere down 
the line in HEW. And, if you know the clearance procedures, it takes 
months and months before you ever get anything from one level to the 
other in most Federal agencies. 

So that at this point this report was submitted to the Commissioner 
of RSA and it has gone no further than the Commissioner's desk in 3-
1/2 months. It hasn't even begun to make its way up the system. What 
complicates that now is that RSA is no longer in HEW; it is in the 
Department of Education. 

So that unless the whole scope of work of people around the 
country contained in the final report is looked at by an outside source, 
it may never see the light of day. And like most government reports, 
within a year it becomes outdated, recommendations and consider
ations are outdated. 

It was sent to the Domestic Council at the White House, to people 
who assisted us at various times along the way, even though we got 
criticized for daring to go directly to the White House and not 
through the HEW process. But in a year and a hairs time, there just 
wasn't enough time to go through the HEW process, so we went to 
the White House. 

So that report has never been "cleared" by everybody who is going 
to have to clear it. I am no longer with the Federal Government and 
am working as someone on the outside as an advocate to see that some 
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of the information that people worked very hard on doesn't get lost. It 
would be a waste of money and human man hours to see it get lost. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. So there is nobody left, 
really--

MR. ROSENSTEIN. The Unit is over. It was turned in to the 
Commissioner of Rehabilitation Services Administration for him to see 
that it got cleared and printed. There was a $30,000 allocation made 
for printing of the report within this fiscal year, but it cannot get 
printed till it gets cleared, and it can't get cleared till someone makes 
the effort to clear it. So you have sort of a Catch-22 situation, which 
isn't unusual. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. You certainly do. That 
document is important to have called to someone's attention. 

MR. ROSENSTEIN. I think so. It is a draft report at this time. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. But, in any case, it is 

important to get it in the hands of your constituents--
MR. ROSENSTEIN. Definitely. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. -so that they at least 

have some kind of working document. 
MR. ROSENSTEIN. No question. It would be useful and has been 

requested by the States and Governors' liaisons in each State, which 
we developed. Each Governor assigned a liaison to our office for the 
year and a half. It has been requested by them. It has been requested by 
the more than 350 participants in our consumer seminars and by the 
wide network of people around the country who want to know the 
status of the Federal Government operation. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. If it can ever get 
cleared, then will it be printed by the Government Printing Office? 

MR. ROSENSTEIN. Hopefully. It could be Xeroxed at a very reduced 
cost. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Okay. 
Ms. Cass, do you have any statistics on how many municipalities are 

now offering something? 
Ms. CASS. I have a list of probably 75, and I think it is a year old. It 

is done by word of mouth. I can't give you an exact number. 
COMMISSIONER-DESIGNATE RUCKELSHAUS. The list of 75 is a year 

old? 
Ms. CASS. Seventy-five cities who are providing specialized service. 

And when I say 75 cities, I am saying 75 transit operators. Now, in 
every city in the country there are some kinds of specialized services. 
For instance, in Los Angeles, where Mr. Cannon comes from, a study 
was made that identified 400 agencies, social services agencies, of one 
kind or another who are providing specialized services to a special 
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user group. So when I say 75 cities, I am saying these are transit 
operator-funded and managed specialized services. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. I have a little article 
here that was called to my attention that points out two problems, but 
it is only one that I am going to ask you to respond to. It says the City 
of Ithaca, New York, had decided not to follow-and the wording 
here is "the apparent federal requirement to add lifts to the city puses 
after learning that the bus at the University of Cornell, which had been 
fitted with a lift, had had nobody use it in the year that it had been in 
operation." Now, I assume if they refuse to do that, they should be 
offering some other option. 

[See Exhibit No. 20 for the article described.] 
Ms. CASS. No. If they refuse to do that, they cannot purchase a 

bus-could not in the last year have purchased a bus if they are 
receiving assistance from us, the Urban Mass Transportation Adminis
tration, unless it has-unless that bus is accessible. 

Now, they may not receive financial assistance from us. I am afraid I 
don't know. Ithaca sounds like it would be a large enough urbanized 
area that it would. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. At the moment no 
Federal money will flow where there is discrimination. 

Ms. CASS. No Federal money will flow unless that transit agency 
purchases accessible buses. Yes, you are quite right. 

COMMISSIONER-DESIGNATE RUCKELSHAUS. Okay, thank you. 
I have another question. I really enjoyed your paper, Mr. Cannon. 

Thank you very much for taking the time to put that together. It was 
very useful to me and I am sure to many people. 

I think I know how I would respond to this, but in this same article I 
re<;:eived it calls attention to an interesting problem, and that is on the 
campus at Cornell money was spent to make accessible ·the facilities 
there. There is not a fuss made about the fact that money was spent, 
but only that in providing sidewalk cuts the university then began 
receiving a lot of complaints from their blind students who said this 
was a real difficult situation for them and that they felt in some way 
that their accessibility had been impeded by another group. There is 
mention made here of having to send guide dogs to special training 
courses to learn how to deal with sidewalk cuts. 

How would you respond to that? 
MR. CANNON. This issue has been raised in a number of areas. I 

remember going through it in Los Angeles with the claim by the Los 
Allgeles City Council at one point that blind people would find 
themselves out in the middle of streets and somehow would get run 
over by cars, and I asked them, after hearing a number of such 
statements, whether they had ever heard this from blind people 
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themselves. The fact was, no, they had heard it from a number of 
rehabilitation professionals who claimed that this would occur. I 
talked to blind people directly and asked them whether or not they 
typically know where the curb is. You know, how do they know 
where the crosswalks are and so forth, and most blind people either go 
through some kind of mobility training with a friend or they find the 
lamppost, or the traffic signal post, etc. 

My understanding from talking to a lot of people is that in most 
cases these curb cuts are not a problem. I don't think I have ever heard 
a blind person tell me that they really have difficulty getting in-you 
know, ending up in the street-that they can't tell. 

Now, there is some problem with a curb cut that is so gradual that it 
might not appear that there is a ramp, but-I don't know-none of the 
curb cuts in Washington, to my knowledge, fit that category, since 
they almost dump you out into the street whenever you go down one. 

There have been efforts made in various places of putting grooves 
along the front edge of the lip. That again is another technological 
solution. There are solutions to that. Blind people use curb cuts all the 
time in lots of cities. 

One of the most important considerations is that the location be 
uniform. In other words, in Los Angeles, for example, where they put 
one curb cut on each comer, a fan-shaped one at a 45-degree angle 
right along the radius of the curb, it is important that you maintain that 
throughout the city, that you don't suddenly at the next one put a little 
small curb cut over at the side facing the crosswalk, that you don't 
then put something that juts out into the street with a railing around it. 
I mean, there are very strange designs of curb cuts. 

In the early days in Los Angeles, before they settled on a uniform 
format, they had a lot of experiments and there are still some around 
that have railings and peculiar cuts and so·forth. The biggest complaint 
that we have had from blind people in the Los Angeles area is, 
"Please, settle on something so that we know what to expect at a 
comer; that when we come to a comer we know that the ramp is 
going to be essentially in the center, that one crosswalk is at a 45-
degree angle off this way and the other crosswalk is at a 45-degree 
angle off this way." 

Again, it is a design solution that can be solved. I said before that the 
biggest barriers are attitudinal. I would like to give you one little 
example in the transit industry ofwhat I mean. 

A conversation between an official of the Department of Transpor
tation and an official of the Chicago Transit Authority took place 
recently. The 504 regulation requires that only a portion of the 
platform of a rapid rail station be accessible and one vehicle or one car 
per train. Chicago would like to make the entire platform and all cars 
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accessible, based on some very spurious reasoning, which enormously 
increases the cost. 

When the DOT official said, "Well, instead of doing that, why don't 
you put the car, the accessible car, in the middle of the train instead of 
at the ends where it causes problems"-it apparently never occurred 
to them to do that-"and then you could have only a portion of the 
platform accessible adjacent to the car," the Chicago Transit Authori
ty official said, "Oh, no, no, we couldn't ,do that. How would the 
disabled person know where the accessible portion was?" The DOT 
man said, "Well, you could mark it on the platform.'' "No, no, that 
would never work. We can't do that. There are lots of people in this 
city who don't speak English." So, the DOT man said, "Well, why 
don't you use the international symbol?" "No, no, we couldn't do that 
because what if it were a different place in each of the platforms, how 
would they know where it was?" DOT said, "Well, isn't the idea of the 
regulation to make it the same place on each platform?" "Oh, we 
couldn't do that because that would cause all sorts ofproblems." 

DOT finally gave up because it was so clear that the attitude was 
there not even to consider any possibility of finding a solution to this 
problem. It was a blatant, absolute resistance to an idea, and that is the 
kind of thing that has been going on for years. 

Incidentally, the claim that fixed-route buses don't work, I would • 
like to point out, is usually based on a very poor example, Bi-State St. 
Louis, whose own director of operations has stated in a national 
magazine that "Bi-State is 20 to 30 years behind the industry in 
maintenance." 

There are a number of other systems which are accessible. I would 
like to recommend, and I will give you a copy of this report, six case 
studies of phase-in of accessible ouses. While each one of them has 
some problems and some difficulty in a particular area, yo,u will find 
that almost invariably whatever that problem is a different transit 
agency has solved it. If you read this, you will discover that while 
there are difficulties and there are problems in implementing accessible 
buses, it is a do-able thing. 

CHAIRMAN FLEMMING. Thank you very much. We appreciate your 
making that available to us. 

[The item referred to, which is on file at the Commission, is: Urban 
Mass Transportation Administration, Phase-in Accessible J]uses: Six 
Case Studies (Washington, D.C. 1980).] 

CHAIRMAN FLEMMING. Commissioner Horn had to leave in order to 
catch a plane to the West Coast. Before he left, he asked me if I would 
address this question to Ms. Cass: Even though 0MB cut the funds for 
the special census, could not the Department of Transportation fund 
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such a census by reimbursing the Bureau of the Census? Has that been 
discussed? 

Ms. CASS. Well, I was really surprised, Dr. Flemming, this morning 
when I heard it had been cut, because we have dedicated several 
million dollars to help fund that follow-on disability census, and this is 
a surprise to me. 

Census did say that it could not afford to do it. 0MB came to us 
several months ago-us, DOT-and every other agency and asked, 
"Would you be willing to participate?" We did commit ourselves to 
participate, and so I am surprised. 

CHAIRMAN FLEMMING. Well, we are going-
Ms. CASS. And I am going to check into it. 
CHAIRMAN FLEMMING. Well, we are going to have to clarify the 

record on that. We have conflicting testimony as to whether--
MR. ROSENSTEIN. 0MB did cut $10 million out of the Bureau of the 

Census budget, took it out, and then the Bureau of the Census, through 
their initiative and the initiative of many individuals and Congress 
people, went back and said, "Well, can't you get a bunch of agencies to 
try and ante up the money since 0MB doesn't think it's important 
enough?" And that is what the followup was. My understanding is that 
there is still not the total there to conduct this census, but it was cut. 

CHAIRMAN FLEMMING. We did receive some testimony to the effect 
that the so-called minicensus in 1982 was going to be cut, but we will 
get the final word on that. We know where to go to get the final word 
on it and we will, and we will straighten the record out on that 
particular point. Mr. Nunez, do you have a question? 

MR. NUNEZ. Yes, for Ms. Cass. Following up on your enforcement 
effort in ensuring that municipalities or transit authorities that do get 
support from your agency do have accessible transportation, what 
percentage of the transit authorities in the country would you say are 
covered under your program? 

Ms. CASS. Of the public transit authorities, I would say probably 95 
percent, maybe 100 percent. 

Do you think that is fair, Dennis? I think so. 
There are some few private operators, but they get fewer and fewer 

every year, as they are being taken over by the city governments. 
They are usually being taken over using Federal funds. 

MR. NUNEZ. How do you enforce this regulation? Do you have staff 
for enforcement? 

Ms. CASS. We are at this time-the first thing they have to do is they 
must provide us with a plan of how they are going to buy buses and 
what they are doing with them. That is due on the 2nd of July of this 
year. There is a group of people now developing compliance criteria 
within the Department from which those transition plans will be 
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reviewed. Our Office of Civil Rights has a major role in that, as the 
compliance part does rest with them. 

So that is evolving over time, but it will have evolved by the 2nd -of 
July. 

MR. NUNEZ. It is a relatively new program. 
Ms. CASS. The regulations have been effective for less than 1 year. 
CHAIRMAN FLEMMING. At the opening of the consultation yester-

day morning, I indicated that if any person participating in the 
consultation felt that we had omitted something which shouldn't be 
omitted, that we would be glad to have that person contact the staff 
and that we would be glad to accord that person the opportunity of 
making a presentation under what we refer to as our 5-minute rule. We 
do this in connection with public hearings. This is the first time we 
have done it in connection with a consultation. 

I am informed by the staff that Ms. Hedwig Oswald who is Director 
of the Office of Selective Placement Program in the Office of 
Personnel Management would like to make a brief statement. 

Before I recognize her, may I express to the members of this panel 
our gratitude for the kind of information that you have presented to us. 
I think it made it possible for us to wind up on a very important note 
and I particularly appreciate, do appreciate, the summary of the 
followup activities in connection with the White House Conference. 
We, in turn, I think, can follow up on that and possibly help to bring 
that to life. 

I did want to ask you one question on that. Did you have an 
advisory committee that worked with you on the preparation of that 
report? 

MR. ROSENSTEIN. I had two Federal agency Commissions, one 
made up of 30 Federal Departments and Commissions, one intra-HEW 
committee out of 30 components of HEW:, and a 22 member national 
advisory committee of consumers, providers, and parents of handi
capped youngsters who were associated with this report. 

CHAIRMAN FLEMMING. Were those who served on the, what I 
might call the outside committee, persons who also had participated 
actively in the White House Conference? 

MR. ROSENSTEIN. Yes, they were. Charles Hoehne, who testified 
yesterday, was a member of the committee. One of the requirements 
was that they were active in developing and participating in the White 
House Conference. 

CHAIRMAN FLEMMING. Thank you all very much. We appreciate it 
very much. 

Now I will recognize Ms. Oswald. Ms. Oswald,. we appreciate your 
being with us. 
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The Commission will accept unsolicited papers on the following 
bases: 1) The Commission will not pay for such papers; 2) the 
Commission may publish (in whole or in part) or may not publish such 
papers; 3) If published by the Commission, such papers are in the 
public domain; and 4) Such papers may or may not be included in the 
proceedings. 

STATEMENT OF HEDWIG OSWALD, DIRECTOR, OFFICE OF 
SELECTIVE PLACEMENT PROGRAMS, OFFICE OF 
PERSONNEL MANAGEMENT 

Ms. OSWALD. Thank you very much, Mr. Chairman, and the rest of 
the Commission and the people who are here. 

My purpose for asking for this time is because the Office of 
Personnel Management has seen many changes since civil service 
reform of about 18 months ago and because of the changes that affect 
enforcement of the whole civil rights area in Federal employment that 
has moved to EEOC. I thought that both Ms. Kaplan and Mr. Boyd's 
presentations were very thorough and very good. I have no conflict 
with them. I wanted to add to them for the record. 

I direct the Office of Selective Placement Programs under the 
Affirmative Employment Program Office, which is headed by an 
Assistant Director. Parallel with my program is the women's program, 
Hispanic program, the veterans program, minority, ohtreach, upward 
mobility. This answers some of the questions I think you were asking 
yesterday about why are the employment programs not in the civil 
rights area. This is also parallel within our own internal operations 
within OPM in the management of our own program. 

Basically, our function is one of technical assistance in all personnel 
actions. Among the things that are involved are such things as 
pro,ducing tools such as this Handbook ofSelective Placement , which 
tells how to do it in a language I think that we can understand. This, 
by the way, is last year's publication. 

Yesterday there was a lot of talk about statistics. This publication is 
dated February 1980. It also has a narrative discussion and it answers 
your questions about GS levels, education, other demographic points. 

MR. NUNEZ. Why don't you read the title into the record. 
Ms. OSWALD. Statistical Profile of Handicapped Federal Civilian 

Employees, and I will leave with you some copies. 
We have another publication that is in print called The Handbook of 

Reasonable Accommodation, and I think you gathered yesterday that 
this is a highly controversial, very difficult area to address. 

CHAIRMAN FLEMMING. Thank you. We will accept that. 
[This information is on file at the Commission.] 
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Ms. OswALD. I would also like to mention that OPM is a member of 
the Interagency Coordinating Council that is chaired by Drew Days. 
Jule Sugarman, who is the Deputy Director of OPM, serves as OPM's 
designee. He has been very active, particularly as he was called upon 
by Mr. Days to help mediate some of the controversies and overlaps 
between the Barrier Board and section 504. 

Now, just very quickly, let me talk about the Civil Service Reform 
Act. In the merit principles that precede or preface the act, there is a 
very important statement about equal employment opportunity for all 
the traditional groups (race, sex, etc.) and it adds "handicapping 
condition." To my knowledge, this is probably the first statute that 
serially takes in handicapped conditions or mentions disability any
where. It has a great meaning because this does in fact provide the 
basis for accountability in affirmative action for managers. 

Personnel appraisals. You have heard about the reform in the 
Federal pay system. Merit pay i$ now dependent upon personnel 
appraisal systems. One example: the senior executive service. We talk 
about getting support from the top. Well, this is one wedge to help get 
that into the Federal system. 

In addition, a .part of the act provided Federal agencies with the 
authority to pay for the services of readers for blind people and 
interpreters for deaf people. This, of course, had been done on a 
haphazard or other activities only [basis]. Now the authority is there 
with special appointments available for readers and interpreters. Also 
the act provided for special appointing authorities for 30 percent 
disaQled veterans. 

The Garcia amendment, also known as the Federal employment 
opportunity recruitment program, focuses on minorities and women. It 
provides and requires agencies to do outreach recruitment. Mr. Garcia 
did m~t include handicapped, principally because there was no basis for 
computing underrepresentation in the work force and the law requires 
this computation. However, EEOC, in their affirmative action require
ments for the handicapped, have included this concept. So I think we 
soon will be seeing-as soon as we can solve these census problems
that this kind of bottom line can be computed. This approach is going 
to do a great deal in the whole area of employment of the 
handicapped, whether it be in the public or private sector. 

Other things, just to tick off a few, that this new climate has 
generated: We presented last week to the Congress a bill that we hope 
will work. It provides for payment of services for personal assistants 
for severely disabled employees at the worksite and while in a travel 
status. 

Other things that have been going on involve a great deal of 
research in the area of alternative selection procedures. As we go 
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along in trying to do job-related testing and examining, we must be 
careful that any of the new things that we devise will not be worse 
than the pencil and paper tests that have been found to be invalid. 

ln conjunction with some of these requirements for job-related tests, 
OPM is doing a mammoth job an~ysis study of about 14 occupations. 
This is for purposes of developing new selection procedures. Also, we 
have proposed a demonstration project to look at reasonable accom
modation while the other analyses are going on. So perhaps for 
government wide and for all employers we will get some kind of 
handle on reasonable accommodation in a more structured and valid 
way. 

Physical standards have been modified to remove the nonjob-related 
types of language, and I think this is going to help to beat down or get 
around the attitudes and language that selecting officials hide behind. 

And then just recently we have also established a new special 
appointing authority which will give people with histories of mental 
illness, serious mental illness, an opportunity to get back into the work 
force. This provides up to a 2-year temporary appointment. The intent 
is not necessarily that they remain in Federal employment, but at least 
that they will gain an employment record which is so badly needed to 
get back into the work force. 

So let me conclude by saying these are only a few highlights, but 
actions which will affect the bottom line we have all been talking 
about here, that more persons, more handicapped persons, are hired 
and advanced and retained in Federal employment and, hopefully, will 
set the example that we would like to see. We have a long way to go. 
These are a few of the steps and I just felt that this would be of interest 
to you. "" 

Thank you. 
CHAIRMAN FLEMMING. We appreciate very, very much your 

making this information and this point of view available to us. It is 
very, very helpful and is very important for us to have it in connection 
with the record of the consultation. 

Any questions? 
[No response.] 
CHAIRMAN FLEMMING. The consultation is adjourned. 
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157 Cal.Rptr. 383 

In re the MARRIAGE OF Ellen J. and 
William T. CARNEY. 

William T. CARNEY, Appellant, 

v. 

Ellen J. CARNEY, Respondent. 

L.A. 31064. 

Supreme Court of California. 

Aug. 7, 1979. 

The Superior Court, Los Angeles Coun
ty, Phillip Erbsen, Temporary Judge•, en
tered an interlocutory decree of dissolution 
of marriage which transferred custody of 
parties' two minor ·children from father to 
mother, ancl father appealed. The Supreme 
Court, Mosk, J., held that father's physical 
handicap, which affected his ability to par
ticipate with his ehilclren in purely physical 
acti\·:ties, die! not constitute a changed cir
cumstance of sufficient relevance and IT'" .c
riality to render it either "essential or expe
u;ent." for their welfare that they be taken 
from his custody. 

Reversed. 

1. Parent and Child =2(3.2) 
Trial cotrrts are no longer permitted to 

farnr the mother in determining proper cus
tody of a child of tender years; regardless 
of age of the minor, fathers have equal 
custody rights with mothers inasmuch as 
sole concern is best interests of the child. 
\\ cst's Ann.Civ .Code, § 46CO. 

2. Infants =19.3(5) 
To justify ordering a change in custo

dy, there must generally he a persuasive 
showing of changed eirrumstances aff<:cting 
the child aml such change must he substan
tial. 

3. Infants =19.3(5) 
Although a request for a change of 

custody is mlclresscd in first instance to 
sound discretion of trial judge, he must 

exercise that discretion in light of impor
tant policy considerations. 

4. Infants =19.3(5) 
Burden of proving a sufficient change 

in circumstances is on party seeking a 
change of custody. 

5. Parent and Child «=2(3.3) 
If a person has physical handicap, it is 

impermissible for the court, in a ruling on a 
custody matter, to simply rely on that con
dition. as prima facie evidence of person's 
unfitness as a parent or of probable detri
ment to the child; rather, in all cases court 
must view handicapped person as an indi
v_idual and a family as a whole. 

6. Parent and Child «=2(18) 
Father's physical handicap, which af

fected his ability to participate with his 
children in purely physical activities, did not 
constitute a changed circumstance of suffi
cient relevance and materiality to render it 
either "essential or expedient" for their 
welfare that they be taken from his custo
dy. 

Mason H. Rose, Law Offices of Mason H. 
Rose, Beverly Hills, Marilyn Holle and 
Mary-Lynne Fisher, Los Angeles, for appel
lant. 

Evelle J. Younger, Atty. Gen., L. Stephen 
Porter, Asst. Atty. Gen., Anne S. Pressman 
and G. R. Overton, Deputy Attys. Gen., and 
Robert J. Funk, El Cerrito, as amici curiae 
on behalf of appellant. 

Baird, Baird, Bclgum & Buchanan, Baird, 
Baird, Wulfsberg, Bclgum & Buchanan and 
Lawrence C. Buchanan, Long Beach, for 
rcsponclen t. 

MOSK, Justice. 

Appellant father {William) app,•als from 
that portion of an interlocutory decree of 
dissolution which transfers custo,ly of the 
two minor children of the marriage from 
himself to respondent mother (Ellen). 

In this case of first impression we arc 
called upon to rcsol\"e an apparent conflict 

* Pursuant to Constitution. article VI. sectior 21 
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hetwc:!n two strong public policies: the re-
quirement that a custody award serve the 
best interests of the child, and the moral 
and legal obligation of society to respect the 
civil right.~ of its physically handicapped 
members, including their right not to be 
deprived of their children because of their 
disability. As will appear, we hold that 
upon a realistic appraisal of the present-day 
capabilities of the physically handicapped, 
these policies can both be accommodated. 
The trial court herein failed to make such 
an appraisal, and instead premised its rul-
ing on outdated stereotypes of both the 
parental role and the ability of the handi-
capped to fill that role. Such stereotypes 
have no place in our law. Accordingly, the 
order changing .custody on this ground must 
be set aside as an abuse of discretion. 

William and Ellen were married in New 
York in December 1968. Both were teen-

agers. Two sons were soon born of the 
i.:·nion,. the first in November 1969 and the 
second in January 1971. The parties sepa
rated shortly afterwards, and by written 
agreement executed in November 1972 El
len relinquished custody of the boys to Wil
liam. For reasons of employment he even
tually moved to the West Coast. In Sep
tember 1973 he began living with a young 
woman named Lori Rivera, and she acted as 
stepmother to the boys. In the following 
year William had a daughter by Lori, and 
she proceeded to raise all three children as 
their own. 

I. He was scheduled to be discharged shortly 
after the trial proceedings herein. 

2. The court also imposed substantial financial 
obligations on William. He was ordered to pay 
all future costs of transporting his sons back to 
California to visit him, plus $400 a month for 
child support, $1.000 for Ellen·s attorn,•y·s fl'es, 
$800 for ht•r travel and hotel expenses, and 
$750 for her court costs. 

3. He also contends the ruling violated his right 
to equal protection and due process of Jaw. 
(Adoption of Richardson (1967) 251 Cal.App.2d 
222, 239 240, 59 Cal.Rptr. 323, see generally 
Achtenberg, Law and the Physically Disabled: 
An Update ll'ith Constitutional Implications 
(1976) 8 Sw.U.L.Rev. 847; Burgdorf & Burg
dorf. A History of Unequal Treatment: The 
Qualifications of Handicapped Persons as a 

In August 1976, while serving in the mili
tary reserve, William was injured in a jeep 
accident. The accident left him a quadri
plegic, i. e., with paralyzed legs and im
paired use of his arms and hands. He spent 
the next year recuperating in a veterans' 
hospital; his children visited him several 
times each week, and he came home nearly 
every weekend.1 He also bought a van, and 
it was being fitted with a wheelchair lift 
and hand controls to permit him to drive. 

In May 1977 William filed the present 
action for dissolution of his marriage. El
!en moved for an order awarding her imme
diate custody of both boys. It was undis
puted that from the date of separation 
(Nov. 1972) until a few days before the 
hearing (Aug. 1977) Ellen did not once visit 
her young sons or make any contribution to 
their support. Throughout this period of 
almost five years her sole contact with the 
boys consisted of some telephone calls and a 
few letters and packages. Nevertheless the 
court ordered that the boys be taken from 
the custody of their father, and that Ellen 
be allowed to remove them forthwith to 
New York State.2 Pursuant to stipulation 
of the parties, an interlocutory judgment of 
dissolution was entered at the same time. 
William appeals from that portion of the 
decree fransferring custody of the children 
to Ellen. 

[l] William contends the trial court 
abused its discretion in making the award 
of custody.3 Several principles are here 

"Suspect Class" Under the Equal Protection 
Clause (1975) 15 Santa .cJara Law. 855; Com
ment, The Equal Protection and Due Process 
Clauses: Tll'o Means of Implementing ''lnte
grationism" for Handicapped Applicants. for 
Public Employm,•nt (1978) 27 DePaul L.Rev. 
I 169; Note, Abroad in the Land: Legal Strate
gies to Elf<•cw.1te the Rights of the Physically 
Di.s,1/Jl<•d ( lfl73) Iii Geo.J..J. 1501.) In the view 
we take of the case we need not reach the 
constitutional issues at this time. 

William further complains that the trial court 
erred in declining several offers of evidence of 
alleged misconduct of Ellen occurring at vari
ous times prior to the hearing. We have re
viewed the relevant portions of the record' and 
conclude that certain of the offers were proper
ly refused because the evidence in question was 
too remote (Prouty , •. Prouty (1940) I 6 Cal.2d 

https://Cal.App.2d
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applicable. First, since it was amended in 
1972 the code no longer requires or 11ermits 
the trial courts to favor the mother· in de
termining proper custody of a child "of 
tender years." (E. g., White v. White 
(1952) 109 Cal.App.2d 522, 52.'3, 240 P.2d 
1015.) Civil Code section 4600 now declares 
that custody should be awarded "To either 
parent according to the best interests of the 
child." (Id., subd. (a).) Regardless of the 
age of the minor, therefore, fathers now 
have equal custody rights with mothers; 
the sole concern, as it should be, is "the hest 
intc:rests of the child." (See Taber v. Taber 
(1930) 209 Cal. 755, 756-757, 290 P. 36, 37.) 

Next, those "best intcresL~" are at issue 
here in a special way: this is not the usual 
case in which the ·parents have just separat
ed and the choice of custody is being made 
for t,he first time. In such instances the 
trial court rightly has a broad discretion. 
(Gude/j v. Gude/j (1953) 41 Cal.2d 202, 208-
201i, 259 P.2d 656.) Here, although this is 
the first actual court order on the issue, we 
deal in effect with a complete change in 
custody: after the children had lived with 
William for almost five years-virtually all 
their lives up to that point-Ellen sought to 
remove them abruptly from the only home 
they could remember to a wholly new envi
ronment some 3,000 miles away. 

[2] It is settled that to justify ordering 
a change in custody there must generally he 
a persuasive showing of changed circum
stances affecting the child. (Goto ~-. Goto 
(1959) 52 Cal.2d 118, 122-123, 338 P.2d 450.) 
And that change must be substantial: a 
child will not be removed from the prior 
custody of one parent and given to the 
other "unless the material facts and circum
stances occurring subsequently are of a 

190, 194), while others should probably have 
been accepted but failure to do so could not 
have resulted in prejudice (People , •. Watson 
(1956) 46 Cal.2d 818, 836, 299 P.2d 243). 

4. Ellen relies on Loudermilk v. Loudermilk 
(1962) 208 Cal.App.2d 705, 707-708. 25 Cal. 
Rptr. 434, which held that the foregoing rule is 
"not applicable" when custody was originally 
awarded pursuant to an agreement between 
the parties rather than a judicial decree. But 
the opinion gave scant authority for this assert-

kind to render it essential or expedient for 
the welfare of the child that there be a 
change." (Washburn v. Washburn (1942) 
49 Cal.App.2d 581, 588, 122 P.2d 96, 100.1) 
The reasons for the rule are clear: "It is 
well established that the courts are reluc
tant to order a change of custody and will 
not do so except for imperative reasons; 
that it is desirable that there be an end of 
litigation and undesirable to change the 
child's established mode of living." (Con
no/Jy v. Conno/Jy (1963) 214 Cal.App.2d 433, 
436, 29 Cal.Rptr. 616, 618, and cases cited.) 4 

[3] Moreover, although a request for a 
change of custody is also addressed in the 
first instance to the sound discretion of the 
trial judge, he must exercise that discretion 
in light of the important policy considera
tions just mentioned. For this reason ap
pellate courts have been less reluctant to 
find an abuse of discretion when custody is 
changed than when it is originally awarded, 
and reversals of such orders have not been 
uncommon. (E. g., In re Marriage of Kern 
(1978) 87 Cal.App.3d 402, 410-411, 150 Cal. 
Rptr. 860; In re Marriage of Russo (1971) 
21 Cal.App.3d 72, 98 Cal.Rptr. 501; Denham 
v. Martina (1963) 214 Cal.App.2d 312, 29 
Cal.Rptr. 377; Ashwe/1 v. Ashwe/1 (1955) 
135 Cal.App.2d 211, 286 P.2d 983; Sorrels v. 
Sorrels (1951) 105 Cal.App.2d 465, 234 P.2d 
103; Bemis ,•. Bemis (1948) 89 Cal.App.2d 
80, 200 P.2d 84; Juri v. Juri (1945) 69 
Cal.App.2d 773, 160 P.2d 73; Washburn v. 
Washburn (1942) supra, 49 Cal.App.2d 581, 
122 P.2d 96.) 

[4] Finally, the burden of showing a 
sufficient change in circumstances is on the 
party seeking the change of custody. 
(Prouty v. Prouty (1940) supra, 16 Cal.2d 
HJO, 193, 105 P.2d 295; In re Marriage of 

ed exception, and it has since been cited only 
once in dictum. It is also wrong in princiiple: 
regardless of how custody was originally decid
ed upon, after the child has lived in one par
ent's home for a significant period it surely 
remains "undesirable" to uproot him from his 
"established mode of living," and a substantial 
change in his circumstances should ordinarily 
be required to justify that result. To the extent 
it declares a contrary rule, Loudermilk is disap
proved. 
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Kern (1978) supra, 87 Cal.App.3d 402, 410-
411, 150 Cal.Rptr. 860; In re Marriage of 
Mehlmauer (1976) 60 Cal.App.Sci 104, 108-
109, 131 Cal.Rplr. 325.) In attempting lo 
carry that burden Ellen relied on several 
items of testimony given at the hearing; 
even when these circumstances arc viewed 
in their totality, however, they are insuffi-
cient for the purpose. 

First, Ellen showed that although she had 
been unemployed when William was given 
cuslody in 1972, al the lime of trial she had 
a job as a medical records clerk in a New 
York hospital. But her gross income from 
that job was barely $500 per month, and she 
admitled she would not be able lo support 
the boys without substantial financial as-
sislance from William. (See fn. 2, ante.) 
By contrast, at 

0 

the time of the hearing 
William's monthly income from a combina-
lion of veteran's disability compensation 
payments and social security benefits had 
risen to more than $1,750 per month, all 
tax-free. 

Ellen next pointed to the fact that Wil-
liam's relationship with Lori might be in 
the process of terminaling.s From this evi-
dence Ellen argued that if Lori were to 
leave, William would have to hire a baby-
sitter lo take care of the children. On 
cross-examinalion, however, Ellen admitted 
that if custody were transferred lo her she 
would likewise he compelled because of her 
joh to place the children "in a child care 
center under a baby-sitter nine hours a 
day ," and she intended to do so. During 
that period, of course, the children would 
not he under her supervision; by contrast, 

5. Lori candidly testified she had 'been "thinking 
about" leaving. She added. however. that "Bill 
and I havl' had some problems. just like anyone 
Plsl' in our situation would have. and we are 
going to get counseling, and hopefully that will 
settle th1• matters."" And sh<• declared that she 
loved both of the boys and wanted to continue 
being their "substitute mother." 

6. In the only testimony on the point Ellen re
ported that William's cousin, who had been 
living with the family explained to her the rea
son the boy wet the bed is "because he wears 
himself out so much playing that he just 
doesn"t get up at night." 

William explained that because he is not 
employed he is able to remain at home "to 
sec to their upbringing during the day as 
well as the night." 

Additional claims lacked support in the 
record. Thus Ellen impliedly criticized Wil
liam's living arrangements for the boys, and 
testified that if she were given custody she 
intended to move out of her one-bedroom 
apartment into an apartment with "at 
least" two bedrooms. Yet it was undisput
ed that the boys were presently residing in 
a private house CO!ltaining in effect four 
bedrooms, with a large living room and a 
spacious enclosed back yard; despite addi
tional residents, there was no showing that 
the accommodations were inadequate for 
the family's needs. Ellen further stated 
that in her opinion the older boy should be 
seen by a dentist; there was no expert 
testimony to this effect, however, and no 
evidence that the child was not receiving 
normal dental care. She also remarked 
that the younger boy seemed to have a 
problem with wetting his bed but had not 
been taken to a doctor about it; again there 
was no evidence that medical intervention 
in this matter was either necessary or desir
able. We obviously cannot take judicial 
notice of the cause of, or currently recom
mended cure for, childhood enuresis.6 

In short, if the trial court had based its 
change· of custody order on the foregoing 
circumstances alone, it would in effect have 
revived the "mother's preference" rule ab

•rogated by the Legislature in 1972: The 
record discloses, however, that t~e court 
gave great weight to another factor-WU-

Ellen advanced other grounds for a change of 
custody that are even more insubstantial. 
Thus she claimed she wanted to enroll the boys 
in "some kind of church""-a choice of words 
scarcely indicative of a deep religious commit
ment on her part. And she complained that 
because william had moved several times in the. 
past five years the boys had not had a chance 
to "get established"' in a school or neighbor
hood-a strange objection coming from one 
who proposed to move them 3,000 miles. In 
any event, the record indicated that most of 
William's moves were job-related and took 
place prior to the date of his injury. and hence 
were irrelevant to the family's present situa
tion. 

https://Cal.App.3d
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liam's physical handicap and its presumed 
adverse effect on his capacity lo he a good 
father to the hoys. Whether that factor 
will support the reliance placed upon it is a 
difficult question to which we now turn. 

Ellen first raised the issue in her declara
tion accompanying her request for a change 
of custody, asserting that because of Wil
liam's handicap "it is almost impossible for 
[him] lo actually care for the minor chil
dren," and "since [he] is confined to a hospi
tal bed, he is never with the minor children 
and thus can no longer effectively care for 
the minor children or sec to their physical 
and emotional needs." When asked at the 
hearing why she believed she should be 
given custody, she replied inter alia, "Bill's 
physical condition." 'Thereafter she testi
fied that according to her observations Wil
liam is not capable of feeding himself or 
helping the boys prepare meals or get 
dressed; and she summed up by agreeing 
that h,,, is not able to do "anything" for 
himself. 

The trial judge echoed this line of reason
ing throughout the proceedings. Virtually 
the only questions he asked of any witness 
revolved arou_ncl William's han~licap and its 
physical consequences, real or imagined. 
Thus although William testified at length 
about his present family life and his future 
plans, (he judge inquired only where he sat 
when he got out of his wheelchair, whether 
he had lost the use of his arms, and what 
his medical prognosis was. Again, when 
Lori took the stand and testified to Wil
liam's good relationship with his hoys and 
their various activities together, the judge 
interrupted lo ask' her in detail whether it 
was true that she had to bathe, dress, un
dress, cook for and feed William. Indeed, 
he seemed interested in little else. 

The ffoal witness was Dr. Jack Share, a 
licensed clinical psychologist specializing in 
chffcl development, who had visited Wil
liam's home and studied his family.7 Dr. 
Share testified that William had an IQ of 
127, was a man of superior intelligence, 
excellent judgment and ability to plan, and 
had adapted well to his handicap. He ob-

served good interaction between William 
and his boys, and described the latter as 
self-disciplined, sociable, and outgoing. On 
the basis of his tests and observations, Dr. 
Share gave as his professional opinion that 
neither of the children appeared threatened 
by William's physical condition; the condi
tion did not in any way hinder William's 
ability to be a father to them, and would 
not be a detriment to them if they re
mained in his home; the present ,family 
situation in his home was a healthy environ
ment for the children; and even if Lori 
were to leave, William could still fulfill his 
functions as father with appropriate domes
tic help. 

Ellen made no effort on cross-examina
tion to dispute any of the· foregoing obser
vations or conclusions, and offered no ex
pert testimony to the contrary. The judge 
then took up the questioning, however, and 
focused on what appears to have been one 
of his main concerns in the case-i. e., that 
because of the handicap William wotJ:d not 
be able to participate with his sons in ·sports 
and other physical activities. Thus the 
court asked Dr. Share, "It's very unfortu
nate that he's in this condition, but when 
these boys get another two, three years 
older, would it be better, in your opinion, if 
they had a parent that was able to actively 
go places with them, take them places, play 
Little League baseball, go fishing? 
Wouldn't that: he advantageous to two 
young boys?" Dr. Share replied that "the 
commitment, the long-range planning, the 
dedication" of William to his sons were 
more important, and stated that from his 
observations William was "the more consist
ent, stable part of 'this family regardless of 
his physical condition at this point." The 
judge nevertheless persisted in stressing 
that William "is limited in what he can do 
for the boys," and demanded an answer to 
his question as to "the other activities that 
two growing boys should have with a natu
ral parent." Dr. Share acknowledged Wil
liam's obvious physical limitations, bul once 
more asserted that "on the side dealing 
with what I have called the stability of the 

7. Dr. Share is also a credentialed schoolteacher and a licensed ::narriage counselor. 
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youngsters, which I put personally higher 
value on, I would say the father is very 
strong in this area." Finally, when asked 
on redirect examination what effect W.il-
liam's ability to drive will have, Dr. Share 
explained, "this opens up more vistas, 
greater alternatives when he's more mobile 
such as having his own van to take them 
places . " 

We need not speculate on the reasons for 
the judge's ensuing decision to order the 
change of custody, as he candidly stated 
them for the record. First he distinguished 
a case cited by William, emphasizing "There 
was no father there or mother that was 
unable lo care for the children because of 
physical rlisabililies " Next he 
found William anrl Ellen to be "both good, 
loving parents," although he strongly chid
ed the latter for failing to visit her sons for 
five years, saying "She should have crawled 
on her hands and knees out here if she had 
to get the children .." The judge 
then returned to the theme of William's 
physical inability lo personally lake care of 
the children: speculating on Lori's depar
ture, the judge stressed that in such event 
"a housekeeper or a nursery" would have to 
be hired-overlooking the admitted fact 
that Ellen would be compelled to do exactly 
the same herself for nine hours a clay. And 
he further assumed "There would have to 
he pick up and probably delivery of the 
children even though [William] drives his 
van"-a non sequitur revealing his misun
derstanding of the purpose and capabilities 
of that vehicle. 

More importantly, the judge conceded 
that Dr. Share "saw a nice, loving relation
ship, and that's absolutely true. There's a 
great relationship between [William] and 
the hoys . . ." Yet despite this rela
tionship the judge concluded "I think it 
would be detrimental lo the boys to grow 
up until age 18 in the custody of their 
father. It wouldn't be a normal relation
ship between father and boys." Ami what 
he meant by "normal" was quickly re
vealed: "!Cs unfortunate [William] has to 
have help bathing and dressing and un-
1lressing. He can't do anything for the boys 
himself except maybe talk to them and 

teach them, be a tutor, which is good, but 
it's not enough. I feel lhal it's in the best 
interests of the two boys to be with the 
mother even though she hasn't had them 
for five years." (Italics added.) 

Such a record approaches perilously close 
to the showing in Adoption of Richardson 
(1967) supra, 251 Cal.App.2d 222, 59 Cal. 
Rptr. 323. There the trial court denied a 
petition to adopt an infant boy because of 
the physical handicap of the proposed adop
tive parents, who were deaf-mutes. As 
here, professional opinions were intro
duced-and remained uncontradicted-stat
ing that the petitioners had adjusted well to 
their handicap and had a good relationship 
with the child, and that their disability 
would have no adverse effects on his physi
cal or emotional development. Neverthe
less, in language strangely similar to that of 
the judge herein, the trial court reasoned: 
"Is this a normally happy home? There is 
no question about it, it is a happy home, but 
is it a normal home? I don't think the 
Court could make a finding that it is a 
normal home when these poor unfortunate 
people, they are handicapped, and what can 
they do in the way of bringing this child up 
to be the type of citizen we all want him to 
be." (Id. at p. 228, 59 Cal.Rptr. at p. 327.) 
The Court ·of Appeal there concluded from 
this and other evidence lhal the trial judge 
was prejudiced by a belief lhal no deaf
mule could ever be a good parent to a 
"normal" child. While recognizing the rule 
that the granting or denial of a petition for 
adoption rests in the discretion of the judge, 
the appellate court held that such discretion 
had been abused and accordingly reversed 
the judgment. (Id. at p. 237, 59 Cal.Rplr. 
323.) 

While it is clear the judge herein did not 
have the totally closed mind exhibited in 
Richardson, il is equally plain that his judg
ment was affecter! by serious misconcep
tions as to the importance of the invoh-e
ment of parents in the purely physical as
pecL~ of their children's lives. We do not 
mean, of course, that the health or physical 
condition of the parents may not be taken 
into account in determining whose custody 
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would best serve the child's interests. In 
relation to the issues at stake, however, this 
factor is ordinarily of minor importance; 
and whenever it is raised-whether in 
awarding custody originally or changing it 
later-it is essential that the court weigh 
the matter with an informed and open 
mind. 

[5) In particular, if a person has a physi
cal handicap it is impermissible for the 
court simply to rely on that condition as 
prima facie evidence of the person's unfit
ness as a parent or of probable detriment to 
the child; rather, in all cases the court must 
view the handicapped person as an individu
al and the family as a whole. To achieve 
this, the court should inquire into the per
sons's actual and potential physical capabili
ties, learn how he or she has adapted to the 
disability and manages its problems, con
sider how the other members of the house
hold have adjusted thereto, and take into 
account the special contributions the person 

. may make to the family dcspitc--0r even 
because of-the handicap. Weighing these 
and all other relevant factors together, the 
court should then carefully determine 
whether the parent's condition will in fact 
have a substantial and lasting adverse ef
fect on the best interests of the child.8 

The record shows the contrary occurred 
in the case at bar. To begin with, the 
court's hclicf that there could be no "nor
mal relationship between father and boys" 
unless William engaged in vigorous sport
ing activities with his sons is a further 
example of the conventional sex-stereotypi
cal thinking that we condemned in another 
context in Sail'cr Inn \'. Kirby (1971) 5 
Cal.3d 1, 95 Cal.Rptr. 329, 485 P.2d 529. 
For some, the court's emphasis on the im
portance of a father's "playing baseball" or 

8. A n•crnt statute makrs the point in a closely 
related context: a child may be made a ward of 
the court because of lack of parental care and 
control. but "'No parent shall be found to be 
incapable of exercising proper and effective 
par1:ntal care or control solely because of a 
physical disability . . .. (Welf. & Inst. 
Code. § 300. subd. (a}; see, e. g., In re W. O. 
(19i9} 88 Cal.App.3d 906. 9!0, 152 Cal.Rptr. 
130 [mothers epilepsy no ground for removing 
children from her custody].} 

"going fishing" with his sons may evoke 
nostalgic memories of a Norman Rockwell 
cover on the old Saturday Evening Post. 
But it has at least been understood that a 
boy need not prove his masculinity on the 
playing fields of Eton, nor must a man 
compete with his son in athletics in order to 
be a good father: their relationship is no 
less "normal" if ii. is built on shared experi
ences in such fields of interest as science, 
music, arts and crafts, history or travel, or 
in pursuing such classic hobbies as stamp or 
coin collecting. In short, an afternoon that 
a father and son spend together at a muse
um or the zoci is surely no less enriching 
than an equivalent amount of time spent 
catching either balls or fish.9 

Even more damaging is the fact that the 
court's preconception herein, wholly apart 
from its outdated presumption of proper 
gender roles, also stereotypes William as a 
person deemed forever unable to be a good 
parent simply because he is physically hand
icapped. Like most stereotypes, this is both 
false and demeaning. On one level it is 
false because it assumes that William will 
never make any significant recovery from 
his disability. There was no evidence what
ever to this effect. On the contrary, it did 
appear that the hearing was being held only 
one year after the accident, that William 
had not yet begun the process of rehabilita
tion in a home environment, and that he 
was still a young man in his twenties. In 
these circumstances the court could not pre
sume that modern medicine, helped by time, 
patience, and determination, would be pow
erless to restore at least some of William's 
former capabilities for active life. 

Even if William's prognosis were poor, 
however, the stereotype indulged in by the 
court is false for an additional reason: it 

9. The sex stereotype. of course, cuts both 
ways. If the trial court's approach herein were 
to prevail, in the next case a divorced mother 
who became physically handicapped could be 
deprived of her young daughters because she is 
unable"to participate with them in embroidery, 
haure cuisine, or the fine arts of wa~hing and 
ironing. To state the proposition is to ref.ite it. 
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mistakenly assumes that the parent's handi- 'in ever-growing numbers for both business 
cap inevitably handicaps the child. But and pleast1re. Again as Dr_. Share ex
children are more adaptable than the court plained, the capacity to drive such a vehicle 
gives them credit for;' if one path to their "opens more vistas, greater alternatives" 
enjoyment of physical activities is closed, for the handicapped person. 
they will soon find another. Indeed, having At the same time the physically handi
a handicapped parent often stimulates the capped have made the public more aware of 
growth of a child's imagination, independ- the many unnecessary obstacles to their 
ence, and self-reliance. Today's urban participation in community life. Among 
youngster, moreover, has many more oppor- the evidence of the public's change in atti
tunities for formal and informal instruction tude is a growing body of legislation in
than his isolated rural predecessor. It is tended to reduce or eliminate the physical 
true that William may not be able to play impediments to that participation, i. e., the 
tennis or swim, ride a bicycle or do gymnas- "architectural barriers" against access by 
tics; but it does not follow that his children the handicapped to buildings, facilities, and 
cannot learn and enjoy such skills, with the transportation systems used by the public 
guidance not only of family and friends but at large. {See, c. g., Gov. Code, § 4450 et 
also the professional instructors available seq. [requires handicapped access to build
through schools, church groups, play- ings and facilities constructed with public 
grounds, camps, 'the Red Cross, the YMCA, funds]; Health & Saf.Code, § 19955 et seq. 
the Boy Scouts, and numerous service or- [access to private buildings open to the gen
ganizations. As Dr. Share pointed out in (lral public]; Gov. Code, § 4500 [access to 
his testimony, ample community resources public transit systems]; Pub. Resources 
now supplement the home in these circum- Code, § 5070.5, subd. {c) [access to public 
stances. rccrcalional trails]; see also Veh. Code, 

In addition, it is erroneous to presume §§ 22507.8, 22.511.5 ct seq. [special parking 
that a parent in a wheelchair cannot share privileges for handicapped drivers].) to· 

to a meaningful degree in the physical ac- While there is obviously much room for 
tivitics of his child, should both desire it. continued progress in removing these barri
On the one hand, modern technology has ers, the handicapped person today need not 
made the handicapped increasingly mobile, remain a shut-in. Although William cannot 
as demonstrated by William's purchase of a actually play on his children's baseball 
van and his plans to drive it by means of team, he may nevertheless be able to take 
hand controls. In the past decade the wide- them 'to the game, participate as a fan, a 
spread availability of such \·ans, together coach, or even an umpire-:1nd treat them 
with sophisticated and reliable wheelchair to ice cream on the way home. Nor is this 
lifts and driving control systems, have companionship limited to athletic events: 
brought about a quiet revolution in the such a parent is no less capable of accompa
mobility of the severely handicapped. No nying his children to theaters or libraries, 
longer arc they confined to home or institu- shops or restaurants, schools pr churches, 
tion, unable to travel except by special vehi- afternoon picnics or long vacation trips. 
cle or with the assi:~tancc of otli,ers; today Thus it is not true that, as the court herein 
such persons use the streets and highways assumeil, William will he unable "to active-

10. Similar ll'gislation has hPt•n enac-t1•d on the transportation. and attitudinal harriers con
federal le,·el. (See, e. g.. Architectural Barriers fronting handicapped individuals"]; Urban 
Act of 1968 (42 U.S.C. §§ 4151 4157) [requires Mass Transportation Assistance Act of 1970, 
handicapped access to public buildings con § 8 (49 U.S.C. § 1612) [declares federal policy 
structed, leased, or financed by the federal tha,t mass transit systems be designed for ac
go,·ernment]; Rehabilitation Act of 1973, § 502 cess by handicapped]; see also 49 C.F.R. pt. 
(29 U.S.C. !i 792) [creates Architectural and 609 (1978) [regulations concerning access to 
Transportation Barriers Compliance Board to mass transit systems receiving federal financial 
ensure compliance '"'ith Architectural Barriers assist'ance].) 
Act and promote removal of "architectural, 
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ly go places with [his children], take them 
places, . 

On a deeper level, finally, the stereotype 
is false because it fails to reach the heart of 
the parent-child relationship. Contempo
rary psychology confirms what wise fami
lies have perhaps always known-that the 
essence of parenting is not to be found in 
the harried rounds of daily carpooling en
demic lo modern suburban life, or even in 
the doggedly dutiful acts of "togetherness" 
committed every weekend by well-meaning 
fathers and mothers across America. Rath
er, its essence lies in the ethical, emotional, 
and intellectual guidance the parent gives 
to the child throughout his formative years, 
and often beyond. The source of this guid
ance is the adult's own experience of life; 
its motive power is parental love and con
cern for the child's well-being; and its 
teachings deal with such fundamental mat
ters as the child's feelings about himself, his 
relationships with others, his system of val
ues, ·his standards of c1;mduct, and his goals 
and priorities in life. Even if it were true, 
as the court herein asserted, that William 
cannot do "anything" for hi:; sons except 
"talk to them and teach them, he a tutor," 
that would not only he "enough"-contrary 
to the court's conclusion-it would be the 
most valuable service a parent can render. 
Yet his capacity to do so is entirely unrelat
ed to his physical prowess: however limited 
his bodily strength may he, a handicapped 
parent is a whole person to the child who 
needs his affection, sympathy, and wisdom 
to clcal with the problems of growing up. 
Incleecl, in such matters his handicap may 
well be an asset: few can pass through the 
crucible of a severe physical disability with
out learning enduring lessons in patience 
and tolerance. 

No expert testimony was necessary to 
establish these facts. As the Court of Ap
peal correctly observed in a soipewhat dif
ferent context, "It re<1uires no rlctailerl dis
cussion to demonstrate that the support 
and, even more, the control of the child is 
primarily a mental function to which sound
ness of mind is a crucial prcreq_uisite. It is 
also well known that physical handicaps 
generally have no adverse effect upon men-

tal functions. . . It is also a matter 
of common knowledge that many persons 
with physical handicaps have demonstrated 
their ability to adequately support and con
trol their children and to give them the 
benefits of stability and security through 
love and attention." (In re Eugene W. 
(1972) 29 Cal.App.3d 623, 629-630, 105 Cal. 
Rptr. 736, 741, 742.) 

[6] We agree, and conclude that a physi
cal handicap that affects a parent's ability 
to participate with his children in purely 
physical activities is not a changed circum
stance of sufficient relevance and materiali
ty to render it either "essential or expedi
ent" for- their welfare that they be taken 
from his ·custody. This conclusion would be 
obvious if the handicap were heart dysfunc
tion, emphysema, arthritis, hernia, or 
slipped disc; it should be no less obvious 
when it is the natural consequence of an 
impaired nervous system. Accordingly, 
pursuant to the authorities cited above the 
order changing the custody of the minor 
children herein from William to Ellen must 
be set aside as an abuse of discretion. 

Both the state and federal governments 
now pursue the commendable gnal of total 
integration of handicapped persons into the. 
mainstream of society: the Legislature de
clares th!ll "It is the policy of this ·state to 
encourage and enable disabled persons to 
participate fully in the social and economic 
life of the state .." (Gov. Code, 
§ 19230, subd. (a).) Thus far these efforts 
have focused primarily on such critical ar
eas as employment, housing, education, 
transportation, and public access. (See, e. 
g.,. Welf. & Inst. Code, § 19000 [declares 
policy of rehabilitation for employment]; 
Gov. Code, § 11135 [bars discrimination 
against handicapped in state-funded pro
grams]; id., § 192-10 et seq. [requires af
firmative action programs for handi<'.a1,pecl 
employment by stale agencies); icl., § 19702 
[bars· discrimination 'in slate civil service]; 
Lab. Code, § 1420 [bars discrimination by 
private employers or labor unions]; id., 
§ 1735 [bars discrimination in employment 
on public works]; Civ. Code, §§ 54, 54.1 

https://Cal.App.3d


45 

371 

WYATT v. UNION MORTG. CO. 
Clle as 598 P.2d 45 

[guarantees access to public transportation, 
public accommodations, and rented hous-
ing]; Eel. Code, § 56700 ct seq. [creates 
special educational programs for physically 
handicapped students]; Bus. & Prof. Code, 
§ 125.6 [bar.s discrimination hy holders of 
professional licenses]; Code Civ. Proc., 
§§ 198, subcl. 2, 205, subd. (h) [declares 
handica1,pcd competent to serve as jur-
ors].) Ii No less important to this policy is 
the integration of the handicapped into the 
responsibilities and satisfactions of family 
life, cornerstone of our social system. Yct 
as more ancl more physically disahlccl per-
sons marry and bear or adopt children-or, 
as in the case at har, previously nonhandi-
cappcd parents become disabled through ac-
cident or illness-custody disputes similar 
to that now before us may well recur. In 
discharging their admittedly difficult duty 
in such proceedings, the trial courts must 
avoid impairing or defeating the foregoing 
public policy. With the assistance of the 
considerations discussed herein, we arc con-
fident of their ability to do so. 

LastlJ:, we recognize that during the 
pendency of this appeal, additional drcum
stances hearing- on the best interests of the 
children herein may have developed. Any 
such circumstances may, of course, he con
sidered hy the trial court on remand. (Sec 
In re Jfarriagc of Rusm (1971) supra, 21 
Cal.App.3d 72, 93 94, 98 Cal.Rptr. 501.) 

The portion of the interlocutory decree of 
dissolution transferring custody of appel
lant's minor children to respondent is re
versed. 

BIRD·, C. J., anti TOBRINER, CLARK, 
RICHARDSON', MANUEL, and NEW
MAN, ,JJ., concur. 

11. Again CongrP.ss has cnacie<.I similar lt~gisla
lim1. (Sl'I', ,:. g., 5 ll.S.C. § 7153 [authnri~t>S 
rnlt•s fo pr~1hih1l dis<"ri1nination against' handi
,·appPd hy h·cll'ral ag<·1lt'if'S and frtkral c:h·il 
s,•n•icpj; 20 ll.S.C. § 1401 ·1•t seq. [promotes 
education of handicapped children!: Rehabili
tation Act of l!J73, § 501 (29 ll.S.C. § 791) 
[requires alfirniadve action Programs by feder
al ag,•m·iesj: id.. § 503 (29 ·ll.S.C. § 793) [re• 
quin•~ affirmatiye at·tion progran1s hy employ
ers who contract with fl•deral government): id.. 
§ !i0-1 (2!) U.S.C. § 79-1) [bars discrimination 

against handicapped in federally funded pro
grams!: see also 45 C.F.R. pt. 84 (1978) [regu
lations impll'mt•nting 29 U.S.C. § 79-1].) 

On tht•s1• and rl'l:tll'd topics, S<'l' gt•nerally 
Symposium on EmplCJymPnt Rights of the 
Handicapped (1978) 27 DePaul L.Rev. 943 
1167; Symposium,pn the Rights of the Handi
capped (1977) 50 Te111ple L. Q. 941 l034. 1067 -
1085: Jackson, Affirmatfre Action for the 
Handicaj,ped and Veterans: ln.terpretati\'e and 
Operational Guidelines (1978) 29 Lab.L.J. l07. 

https://CongrP.ss
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SECTION 504 

REGULATION STATUS 

Have published final regulations: 

Health and Human Services (HHS); Education Department; Small Business 
Administration (SBA); Department of Transportation (DOT); Action; 
National Aeronautics and Space Administration (NASA); National Endowment 
for the Arts (NEA); Nuclear Regulatory Commission (NRC); Tennessee 
Valley Authority (TVA); Department of Justice (DOJ); Legal Services 
Corporation (LSC). 

Have received final review letters: 

National Science Foundation (NSF); Veterans Administration (VA); 
Department of Energy (DOE); Office of Personnel Management (OPM); 
Revenue Sharing; State Department. 

Awaiting final review letters: 

National Endo'Wlllent for the Humanities (NEH); Agency for International 
Development (AID). 

Have published proposed rules: 

Community Services Administration (CSA); Department of Agriculture (DOA); 
Housing and Urban Development (HUD); Water Resources Council (WRC); 
Commerce; Civil Aeronautics Board (CAB); Federal Home Loan Bank Board 
(FHLBB); General Services Administration (GSA); Department of Defense 
(DOD); Department of Labor (DOL); Equa~Opportunity Commissiorr (EEOC); 
Depa~tment of the Interior. r-. , i 

C 'hf'''J'nte>t 

Have not published proposed rules: 

International Communications Agency; Environmental Protection Agency(EPA). 

6/20/80 
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American Telephone &Telegraph Company 
Human Resources 
295 North Maple Avenue 
Basking Ridge, New Jersey 07920 

BELL SYSTEM MODEL AFFIRMATIVE ACTION PROGRAM 

for Handicapped Individuals, Disabled Veterans, and 

Veterans of the Vietnam Era 

,.,. 

[] Denotes Change March 1979 Revision 

NOTE: This program has been written as a model to be used by the Bell 
System Companies in writing their own affirmative action programs to 
employ and advance qualified handicapped individuals, disabled veterans 
and veterans of "1:he Viel-nam era without unlawful discrimination. It is 
designed primarily as a guide for the corporate document. 



374 

TABLE OF CONTENTS 

POLICY STATEMENT 

I. INTRODUCTION 

II. DEFINITIONS 
A. Definitions Applicable to Handicapped 
B. Definitions Applicable to Veterans 

III. RESPONSIBILITIES 
President 

A. Corporate 
1. Vice President - Human Resources 

la. Assitant Vice President - Human Resources 
lb. Corporate Medical Director 

2. Vice President & General Counsel 
3. Vice Preident Staff 
4. Vice President - Public Relations 

B. Operations 
1. Executive Vice Presidents 
2. All Vice Presidents 

IV. POLICY DISSEMINATION 
A. Internal Policy Dissemination 
B. External Policy Dissemination 
C. Equal Employment Opportunity Posters 

V. PLAN OF ACTION 
A. Internal Communications 
B. Recruiting 
C. Employment and Selection 

1. Application Form 
2. Placement &Selection 
3. Training and Advancement 
4. Functional Job Requirements 
5. Educational Assistance 

D. Voluntary Self-Identification 
1. Applicants 
2. Employees 

E. Accomodations 
1. Structural Accommodations 
2. Non-Structural Accommodations 
3. Accommodations - Outside Agencies 

F. Confidentiality 
G. Compliance 
H. Records 

VI. Alleged Discrimination Complaints 
A. Company Responsibilities 
B. Applicants' Rights to File Complaints 
C. Employees' Rights to File Complaints 

VII. Exhibits 



375 

The _____ Telephone &Telegraph Company 
(Corporate Address) 

POLICY STATEMENT 

It is the policy of The _________ Telephone and Telegraph Company, 
consistent with other equal employment responsibilities, to provide equal 
employment opportunity to handicapped individuals, disabled veterans and 
veterans of the Vietnam era who are qualified for jobs which are within 
their capabilities to perform in a manner safe to themselves, their co
workers, the general public and consistent with efficient operation of 
the business. 

This document represents the Company's commitment to a policy of providing 
equal employment opportunity for the handicapped, disabled veterans and 
veterans of the Vietnam era in all aspects of the employer-employee 
relationship. This includes recruiting, administering job listing 
requirements, hiring, transfers, upgrades and promotions, condftions and 
privileges of employment, Company sponsored training, educational assis- J 

[ tance, social and recreational progr_ams, compensation, benefits, discipline, 
layoffs, recalls, and termination of employment without unlawful discrim-
ination because of physical or mental handicaps or disabilities. 

The----=----== Telephone and Telegraph Company pledges itself to a 
program of affirmative action aimad at assuring equality of employment 
and providing reasonable accommodations to the physical and.mental 
limitations of job applicants and employees. No individual will be 
unlawfully discriminated against because of a physical or mental handicap 
or disability. All employment and advancement decisions will be based 
solely upon the objective determination of each candidate's job qualifi
cations. 

President 

Vice President - Human Resources 

Date Assistant Vice President -
Human Resources 
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I. INTRODUCTION 

This document is The Telephone and Teiegraph Company's 
Affirmative Action Program developed to comply with the Rehabilita-
tion Act of 1973 and the Vietnam Era Veterans Readjustment Assistance 

[ Act of 1974, subsequent amendments and regulations issued respective 
to the Acts,.* It describes the policy, practices and procedures 
implemented in employing and advancing, at all levels of managemenf 
and non-management, qualified handicapped persons, disabled veterans, 
and veterans of the Vietnam era without unlawful discrimination. 

Employees and applicants may review this Program upon request. All 
employees and applicants who believe they are covered under the 
provision of the Acts are invited to identify themselves, if they 
so desire. Such information is voluntary, and will be kept confiden
tial, to the extent provided for by the Acts. Failure to identify 
themselves or to respond to inquiries regarding a handicap, disability 
or veteran status (1) will not result in adverse treatment and (2) 
will not relieve the Company of its obligation to take affirmative 
action with respect to those applicants and employees of whose 
handicaps the Company has actual knowledge. 

The ---,,.-- Telephone and Telegraph Company will take appropriate 
action to insure that the right of individuals to file complaints, 
furnish information, or participate in an investigation, compliance 
review, hearing, or any other activity related to the administration 
of the Rehabilitation Act of 1973 and the Vietnam Era Veteran's 
Readjustment Assistance Act of 1974, will be respected and not 
interfered with in any manner. 

Revised 3/79 
*NOTE: If state or local regulations require a written affirmative 

action program include mention of such regulations in this 
section. 

- 1 -
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"VETERAN OF THE VIETNAM ERA" means a person (1) who (i) served 
on active duty for a period of more than 180 days, any part of 
which occurred between August 5, 1964 and May 7, 1975, and was 
discharged or released therefrom 'With other than a dishonorable 
discharge, or (ii) was discharged or released from active duty 
for a service connected disability of any part of such active 
duty was performed between August 5, 1964 and May 7, 1975, and 
(2) who was so discharged or released 'Within 48 months preceding 
the alleged violation of the Act, the affirmative action 
clause, and/or the regulations issued pursuant to the Act. 

"48 MONTHS LIMITATIONS" - The Vietnam era officially ended May 7, 1975; 
nevertheless, employers are obligated for 48 months after the date 
of discharge, to take affirmative action to employ and advance 
qualified Vietnam era veterans who received, or were released 'With, 
other than a dishonorable discharge. For example, Vietnam era 
veterans released or discharged in 1990 'With other than a dishonor
able discharge, would be covered by the Affirmative Action provision 
under Section 402 of the Vietnam Era Veteran's Readjustment Assistance 
Act of 1974, for 48 months after they are discharged. 

Individuals who are released from active duty for a service-connected 
disability are entitled to affirmative action under the Vietnam Era 
Veteran1 s Readjustment Assistance Act of 1974 as disabled veterans 
and the 48 months limitation does not apply. 

- 3 - Revised 3/79 
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2. Vice President and General Counsel 

The Vice President and General Counsel ·is responsible for 
informing the Human Resources organizat.ion about local, 
state and federal regulations affecting the employment of 
qualified handicapped individuals, 'disabled veterans, and 
Vietnam era veterans. This individual advises the Vice 
President - Human Resources'regarding the steps that must 
be taken to ensure compliance. 

r 

3. Vice President - Staff 

The Vice President·~ Staff is responsible for reasonable 
accommodation to handicaps in plans for new construction, 
modification of 'existing buildings, requesting and negotiat
ing for modifications of leased'and rented quarters. 
Reasonab!e accommodations to individual handicaps are 
coordinated with the local man~gement and Human Resources 
representatives as appropriate. Documentation is mainta~ned 
of all accommodation decisions. 

4. Vice President - Public Relations 

The Vice President - Public'Relations is responsible for 
disseminating the Company's affirmative action and equal 
employment policies to employ and advance qualified 
handicapped individuals, disabled veterans, and Vietnam 
era veterans vithout unlawful discrimination, periodically 

·and properly through internal and external media. 

B. Operations 

Th~:Exec~tive Vice Presidents ar,! responsible for the Company's 
affirmat'ive acti·on efforts within their respective organizations, 
to employ and advance qualified handicapped individuals, 
disabled veterans and Vietnam era veterans w:ltnotit imlawful 
discrimination, and for providing reasonable· accomodations to 
handi~aps when ap~ropriate. 

For admiri'.i!3tr'i't.ive purp9ses, these officers del!!gat_e this 
responsibility to the Vice Pre~Jdents reporting ;=o them. 

1. A11 Vice Presidents 

All Vice'Presidents are responsible for ensuring that the 
Company's affirmative action efforts are achieved within 

, their organiza.tions. Each management employ~e, at every
1 level of the organization, i~ evaluated on affirmative 

action performance just as certainly as he or she is held 
accountable for service, profits, community and employee 
relations. 

Revised 3/79 
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10. Highlighted in Company publications through articles 
on the accomplishment of handicapped and disabled 
employees. 

11. Further projected by including handicapped and 
disabled employees when feasible in handbooks and[ ]other publications when employees are featured. 

12. Posted on Company bulletin boards. 

13. Covered in depth with all empl6yees working in 
employment related jobs.· These include management 
and non-management employees in employment, placement, 
training and transfer processing. They receive 
training on applicable local, state and federal 
E.E.O. laws. Their responsibilities under these 
regulations are clearly outlined. 

B. External Policy Dissemination 

The Company also· communicates its policy for hiring·and advancing 
qualified handicapped individuals, disabled vet~rans and 
veterans-of the Vietnam era, without unlawful discrimination, 
to outside sources by: 

1. Enlisting the assistance and support of recruitment 
sources such as the State Employment Services, State 
vocational rehabilitiation agencies or facilities, 
sheltered workshops, college placement officers, 
veterans' counselors',state education agencies, 
labor organizations, and social and veteran's service 
organizations. The sources are requested to actively 
recruit and··refer handicapped individuals, disabled 
veterans and veterans of the Vietnam era as job 
candidates for positions in the Company depending 
upon the availability of job openings. 

2. Informing other major recruiting sources of efforts 
to actively recruit and employ the handicapped, 
disabled veterans and veterans of the Vietnam era 
without unlawful discrimination. 

3. Advertising in appropriate media to indicate the 
Company's commitment to non-discrimination and 
affirmative action. 

4. Featuring handicapped and disabled people in Company 
product and services advertising. 

Revised 3/79 
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V. PLAN OF ACTION 

The -,----,.....,.---.....,...----,-- Telephone and Telegraph Company 
consistent with its other equal employment opportunity responsi
bilities and business needs, undertakes the development of reasonable 
internal procedures to ensure that its obligations to engage in 
affirmative action to recruit, and employ qualified handicapped 
individuals, disabled veterans and Vietnam era veterans, without 
unlawful discrimination, are being implemented and to ensure them 
equal opportunity for promotions to jobs for which they qualify. 

A. Internal Communications 

1. Internal communication of the Company's obligation and 
commitment to engage in affirmative action efforts to 
employ and advance qualified handicapped individuals, 
disabled veterans and veterans of the Vietnam era in such 
a manner as to foster tmderstanding, acceptance and 
support among the Company's executive, management, 
supervisory, and all other employees and to encourage 
such persons to take the necessary action to aid the 
Company in meeting this obligation. 

2. Periodically inform.all employees of the Company's commit
ment to engage in affirmative action to increase employ
ment and advancement opportunities for qualified handi
capped individuals, disabled veterans and veterans of the 
Vietnam era without unlawful discrimination. 

B. Recruiting 

The ______________ Telephone and Telegraph 
Company shall undertake appropriate outreach and positive 
recruitment activities. Projected vacancies for regular and ] 
temporary entry level jobs under $25,000 are listed with the 
State Employment Service. The required quarterly reports 
listing veterans hires are also filed with the State Employ[ 
ment Service. 

The kinds and extent of· recruiting may depend upon the number 
of projected and actual job vacancies.. Following are some of 
the recruiting efforts the Company will engage in when appropriate: 

- Enlisting the assistance and support of recruitment 
sources, such as the State Employment Services, State 
vocational rehabilitation agencies or fac;ilities, sheltered 
workshops, college placement officers, State education 
agencies, labor organizations, and social service organi
zations serving handicapped individuals, for the Company's 
commitment to provide meaningful t!lllployment opportunities 

., to qualified handicapped individuals. 

ReviSE:Q 3/79 
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to perform a job, with reasonable acc0Dm1odations if 
appropriate. 

3. Training and Advancement 

All employees including those who are handicapped, disabled 
veterans and veterans of the Vietnam era are given equal 
access to developmental training courses. All movement 
and promotional decisions are based solely upon the 
objective determination of each candidate's qualifications, 
without unlawful discrimination because of a handicap, 
disability or veteran status. When necessary, reasonable 
accommodations are made for handicapped or disabled 
employees assuming new job responsibilities. 

Counseling is provided to assist employees in examining 
their career interest, skills and opportunities available 
within the Company. 

4. Functional Job Requirements 

Functional requirements for jobs are reviewed and revised 
to ensure that they contain only job related criteria, 
are consistent with business necessity and the safe 
performance of the jobs. 

5. Educational Assistance Programs 

All employees are informed of Company sponsored educational 
assistance programs and how they may ·avail themselves of 
their benefits. 

D. Voluntary Self-Identification 

1. Applicants 

The Company's employment application form contains-a 
section informing applicants of the federal regulations' 
provisions for voluntary self identification by handicapped 
persons, disabled veterans and Vietnam era veterans. 
Applicants may also advise the Company of special skills 
they posses and of accommodations needed to perform a job 
properly and safely. 

2. Employees 

All active employees have been informed of the Company's 
Affirmative Action Program and o:!; their right to voluntarily 
identify themselves as handicapped, a disabled veteran 
and/or a Vietnam era veteran, if they elect to be covered 
by the provisions of the Program. 

- 11 Revised 3/79-
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F. 

G. 

*NOTE: 

3. Accommodations - Outside Agencies 

The assistance and technical advice of social service 
agencies of and for the treatment and rehabilitation 
of handicapped or disabled individuals is ·sought 
when exploring the feasibility of providing accommo
dations. 

State and local agencies are contacted to determine 
if they can assist with accommodations i.~., providing 
municipal parking facilities for the handicapped; 
curb and pavement renovation of areas presenting 
problems to employees or applicants with mobility 
limitations; providing special equipment etc. 

Confidentiality 

Applicants and employees are assured that all information 
regarding a handicap or disability shall be kept confidential 
except that (1) supervisors and managers may be informed 
regarding restrictions on the work or duties of handicapped 
employees and regarding accommodations; (2) first aid and 
safety personnel may be informed, where and to the extent 
appropriate, if the condition might require emergency treatment; 
and (3) government officials investigating compliance with the 
Act shall be informed. 

All employees with responsibilities which may require knowledge 
of handicaps or disabilities are advised that they are to 
treat the knowledge with confidentiality. 

Compliance 

Internal monitoring procedures are followed to ensure compliance 
with federal, state and local regulations. 

This Affirmative Action Program is reviewed annually and 
updated as necessary. Other Company policy, practices and 
procedures are also reviewed and updated to ensure compliance 
with government regulations. 

Records are maintained regarding the application, employment, 
advancement and transfer of handicapped persons, disabled 
veterans and veterans of the Vietnam era. There and all 
records of complaints, compliance reviews and other required 
reports are maintained for one year. 

Revised 3/79 
It is recommended that the past and cu=ent years records be 
maintained with a summary of previous years' activities. The 
recommendation of your Corporate Legal Department should be obtained 
for the retention period for complaint documentation. 
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C. .Employees; Rights to File Complaints of Alleged Discrimination 

Employees who believe the _____ Telephone and Telegraph 
Company has violated its obligations Wlder government regulations 
may file complaints either with the Company or the Department 
of Labor by: 

contacting the Complaint Handlers for their Organization 
(indicate where telephone numbers and locations are. 
listed). The matter will immediately be pursued in 
keeping with the Company's internal review procedure, 

or by 

filing written complaints with the Department of Labor. 
Information on filing complaints with the government. is 
posted at work locations. Complaints alleging a violat'ion 
of the Rehabilitation Act of 1973 a~e referred back to 
the Company, Employers are allowed 60 days to attempt to 
resolve such complaints through their internal complaint 
review procedure. 

Revised 3/79 
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equal 
opportunity 

policy. 

It is the policy of the _____Telephone and Telegraph Company 
to hire and promote qualified people to perform the many tasks necessary 
in providing high quality telephone service at reasonable costs. An integral 
part of this policy is to provide equal employment opportunities for all 
persons for employment -.to recruit and administer hiring practices, to 
provide working conditions, benefits and privileges of employment, com
pensation, training, appointments for advancement, including upgrades, 
promotions, transfers and terminations - without unlawful discrimination 
because ~f race, color, religion, national origin, sex, age, mental or physical 
handicap or towards disabled veterans or veterans of the Vietnam era. 
It is the intention of the Company to adhere to both the letter and spirit 
of government regulations requiring a course of affirmative action to 
fulfill its equal employment obligations. Any person who believes the 

Telephone and Telegraph Company has failed to meet its 
EEO obligations as required by law may file a charge of alleged discrimina
tion with an appropriate government agency, or bring the matter to the 
attention of the Company by calling ________on ______ 

(tltl• or namo) (aru code Ii tel: no.) 

The_____Telephone and Telegraph Company will take appropriate 
action to ensure that the rights of individuals to file complaints, furnish 
information or participate in investigations, compliance reviews or other 
activities relating to the administration of equal employment regulations 
will be respected and not interfered with in any manner. 

President 

Date 
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Exhibit #2- (1) 

TO ALL EMPLOYEES: 

In a continuing effort to treat qualified handicapped individuals and 
disabled and Vietnam era veterans without discrimill3tion in emt?loyment, 
training, job placement, advancement ~pportunities, and other terms and 
conditions of employment, the-,----,---- Telephone Company, as a 
federal contractor, reaffirms its commitment to the prindples of equal 
mployment opportunity for all employees and applicants for employment 
and its commitment to applicable prov:l.sions of the Rehabilitation Act of 
1973 and the Veterans Readjustment As~istance Act of 1974 and to the 
regulations issued respectively under each Act. 

Both Acts require that a federal contractor prepare and maintain an 
affirmative action program, which we have, for applicants and employees 
covered by such Acts and invite appli~ants and employees who believe 
thl!DIBelves to be covered under the Acts to identify themselves to the 
contractor if they so desire. Such information is voluntary and will be 
kept confidential, except to the extent provided for in the Acts. 
Refusal to supply the information will not subject a person to any 
adverse treatment. 

Federal regulations define a handicapped person as nne "who .(1) has a 
physical or mental impairment which substantially lil:lits one or 1110re of 
such person's major life activities, (2) has a history of such impair.neut, 
or (3) is regarded as having such an impairment." 

Federal regulations define a disabled veteran as "a person entitled to 
disability compensation under laws administered by the Yeterans Adminis
tration for disability rated at 301. or more, or a person whose discharge 
or release from active duty was for a disability incurred or aggravated 
in the line of duty." 

A veteran of the Vietnam era is defined as "a person (1) who, (1) served 
on active duty fo.r a period of more than 180 days, any part of which 
occurred between August 5, 1964 and May 7, 1975, and was discharged o: 
released with other than a dishonorable aischarge., or (ii) was discharged 
or released from active duty fQr a service-connected disability if any 
part of such active duty was performed between August 5, 1964-and May 7, 
1975, and (2) wlio was discharged or released.,within 48 months preceding 
an alleged violation of the Act, and/or regulations issued pursuant to 
the Act." • 

If you feel that you qualify as a handicapped individual, disabled 
veteran, or veteran of the Vietnam era using any of the above defini
tions, you may, if you wish, sn identify yourself to the Company u~ing 
the attached form. 
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Exhibit #2-(3) 

Social Security O_________Name: 

Work Assignment/Title: 

Work Location: 

Work Location Telephone Number: 

Circle appropriate clasification(s) 

Handicapped Vietnam era Veteran Disabled Veteran 

Date of Discharge _______ 

If handicapped or disabled, nature of disability: 

Has an accommodation been made to aid you in performing yoUT job? Yes No 

Do you feel that an accommodation vould aid you in performing your job 
better? Yea No 

If yea, please describe such accommodation: 

21 
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Exhibit No. 4 

LEGAL UPDATE OF CASES FILED UNDER THE EDUCATION FOR ALL 

HAND! CAPPED CHILDREN ACT~ .:. P. I;. <)4.!i42 

/d-. 
INSERT ON LINE .AT PAGE 135 OF THE TRANSCRIPT DATED 

TUESDAY, ~.AY 13, 1980 
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zroT!CE: Thi;; :i:l:t&rli!.1 L;1;1:,· 1:u I-~-:;ta~te:i by
1:egal Update ":':lyr!P.;'l:-. !.~'J: {':'.:tl•:a 1. L~.~::. Co··~:i: 

PL 94•142 AND THE COURTS-SO FAR 

The Education for All Handicapped 
Children Act--PL 94-142--mostly sets up 

-machinery for channeling federal money 
to the states. But two of its require
ments have given the parents of handi
capped students considerable leverage 
against the schools. 

To qualify for money under the act, 
a state must provide "a free appropriate 
public education... for all handicapped 
children.••• " § 1412(2)(B). And § 1415, 
"Procedural Safeguards," requires an ela
borate sequence of notices, hearings and 
reviews whenever the school proposes (or 
refuses) to evaluate a child or to make 
any changes in his or her program. 

By far, the most litigation has 
come from parents protesting their handi
capped children's suspension or expul
sion. The leading case is Stuart v. Nap
.P.!, 443 F. Supp. 1235 (1978). Kathy 
Stuart, not her reai name, was a Connect
icut high school student with learning 
problems. Though assigned· to special 
classes, she instead spent much of her 
time wandering in the corridors. Kathy 
took part in school-wide disturbances, 
and the school tried to expel her on dis
ciplinary grounds. Her mother sought an 
injunction, arguing that an expulsion 
would deny Kathy the appropriate public 
education to which 94-142 entitled her. 

The federal district court agreed: 
"The right to an education in the least 
restrictive environment may be circum
vented if schools are permitted to expel 
handicapped children." Noreover, said 
the court, any change in Kathy's place
ment must go through the full set of pro
cedures detailed in§ 1415. A straight
forward, disciplinary expulsion is not 
possible when the student is handicapped. 

A Less Stringent Approach 
The Supreme Court of Iowa, the only 

state court to report on the issue so 
far, ill·.1 es -it.:.; ~c.hnols r_or~ Jcriv.ay. 
TnPre= t!H? !:c:hor.J.s .n;1y expel :::: h:mdi
t:.ai;i1c.d stud<.m!.--bu.t the:~· :.:1.:s:: dr, it ac-

cording to§ 1415, even where the grounds 
are disciplinary. (Southeast Warren Com
munity School District v. Department of 
Public Instruction, 285 N.W.2d 173 
(1979)). 

An Indiana federal court tried for 
an intermediate position in Doe v. Koger, 
480 F. Supp. 225 (1979), asking whether 
the grounds for expulsion and the handi
cap are related. "[The act] only pro
hibits the expulsion of handicapped stu
dents who are disruptive because of· their 
handicap," said the court. "If the rea
son is not the handicap, ~he child can 
be expelled." But there is a catch. 
The court reasoned that a child who dis
rupts because of his handicap must not 
have been appropriately placed-so only 
children who are first appropriately 
placed may be expelled. 

The school's reason for wanting the 
student out makes no difference. Lq New 
York State, a 13-year-old was hospital
ized with self-inflicted in]uries ~ue to •• 
an emotional disorder. Her school, lack
ing the proper supervisory staff, felt it 
had to suspend her for her own protec
tion. But while conceding the school's 
right to an emergency suspension, the 
federal district court still required the 
school to provide her with an appropriate 
education regardless of expense. (Sherry 
v. New York State Education Departoent, 
479 F. Supp. 1328 (1979)). 

In an interesting twist, the parent 
in Mrs. A.J. v. Special School District 
No. 1, 478 F. Supp. 418 (1979), tried to 
prevent her daughter's suspension by 
claiming the girl was handicapped. But 
the act cuts both ways, ruled the court; 
until the student is found to be handi
capped under the same§ 1415, she cannot 
hold the school to those requirements. 

A Longer Schaal Year 
Another issue, and a potentially ex

pe:•nsive one, springs f!"or.1 ;J fe.C.crc! r~':l
ing in Pennsylvania: that st"ate's u:;~a] 
lCO days of !;c.hoolino :J year ::1:iy b\• f e;.;-
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e.!" tkra is "c~ppcopri~tc" for some haudi
c4ppe.d childr.en. In Armstrong v. l~_iue, 
476 F, Supp. 583 (1979), parents of five 
severely handicapped students claimed 
that breaks in schooling caused their 
children to regress, seriously· impeding 
their progress toward self-sufficiency. 
The act itself does not mention number 
of days in school; but its legislative 
history does put a strong emphasis on 
education for self-sufficiency. The 
court said the 180-day rule deprived 
those students of an appropriate educa
tion, and the Pennsylvania schools must 
provide more time as necessary. 

Armstrong v. Kline was a class ac
tion suit, so the ruling potentially ap
plies to many more children than were in 
court. But the court declined to lay 
down guidelines as to just which students 
were entitled to more than 180 days, 
leaving those decisions to the people 
most familiar with the children involved. 
Oregon has similarly set aside its 175-
day rule in a state court proceeding, 

...!~hC11':.i:)'' v. Acministrative School District 
No. 1, 601 P.2d 826 (1979). Though not 
a class action suit, this decision by an 
appeals court will have state-wide in
fluence. Other states may well follow 
suit. 

Identification Problems 
As in almost every other aspect of 

school administration, the identification 
of handicapped children opens the possi
bility of discrimination. Lora v. Board 
of Education 456 F. Supp. 1211 (1975) was 
a class action brought on behalf of all 
minority students assigned to the "spe
cial day schools" in New York City. The 
suit alleged that 68% of the students in 
those classes were black, and 27% His
panic; and that white children with the 
sar.ie h3ndicaps were better treated. 

In a long and careful opinion, the 
federal district court conceded the 
school syste~'s benign motives, but 
pointed to a then-current rule that the1·e 
is discrimiGatory intent when actions 
have "the natural, probable, and fore
seeable result of increasing or perpetu-

a.ting segregation. 11 Yet the court did 
not seak immediately to redrass the 
_ratios of minority children in the spe
cial classes. Instead, it simply held 
the city to the detailed procedures of 
§"1415--and insisted particularly that 
the notices to parents imposed by the 
act be clear, understandable, and in a 
language the parents can understand. 
Rather than try to, solve a complicated 
problem at a stroke, the court sought to 
ensure that parents, minority or other
wise, had access to their full rights 
under the act to protest their children's 
placement, when protest was called for. 

No Money, No Excuse 
Though New York City was then in a 

financial crisis, the court ruled its 
monetary-problems did not excuse non
compliance with the act. This language 
has been cited with approval in other 
jurisdictions. Cities may not, it ap
pears, relegate handicapped students to 
second priority when the l.:::'.•nffy runs short,. 

Issues ar'ise in many of these cases 
over when parents can bring suit, and the 
relief they can obtain. According to the 
statute, a parent must exhaust the pro
cedural steps in§ 1415 before suing. 
Defending schools usually point to steps 
omitted. But the courts are evolving al
lowing parents to omit procedures likely 
to be futile (Loughran v. Flanders, 470 
F. Supp. 110 (1979)), thus expediting 
court action. A.~d the parents have usu
ally won. Most often th2 outcome is an 
injunction, though parents can also seek 
repayment for private care not provided 
by the school. (Boxall v. Sequoia Union 
High School District, 1164 F. Supp. 1104 
(1979)). The act does not, however, en
title parents or children to money dam
ages for negligence, even -,hen a school 
fails to meet the requirements, Loughran 
v. Flanders, above. 

The courts, on the whole, have taken 
the position that 94-142 means pretty 
much what it says. School administrators, 
therefore, should be thoroughly familiar 
with the act, and especially with the due 
process procedures under§ 1415. 
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THE PRESIDENT'S COMMITTEE ON EMPLOYMENT OF THE HANDICAPPED 

WASHINGTON, D.C. 20210 

s-r~rem..-111"i" sr.,.,;fl"'' rreo 
'!'ESTIMGNY PRE8Eln"'.E:O TO THE 

U.S. COMMISSION ON CIVIL RIGHTS 

"CIVIL RIGHTS ISSUES OF HANDICAPPED AMERICANS" 

BY PAUL HIPPOLITUS 

,Equa~·.opportunity in our society should begin with equal op

portunity in education. What happens or does hot happen in 

the education setting for individuals of a protected class 

or minority will, in most instances, determine the potential 

these individuals will possess to fully participate in all 

phases of American life -- especially employment. Equality 

in education can be viewed as the foundation for civil rights 

and the key to equal employment opportunities. 

The situation faced by disabled people is true to this pre

mise. In the main, disabled people are being denied an equal 

opportunity in education. They are unfairly excluded from 

those opportunities in education which help to establish an 

individual's potential for future employment. In addition, 

they are often being served with specialized education and 

training programs which fail to appropriately prepare them 

for the world of work. As a result, disabled people are 

not being adequately prepared to take-up ~he employment 

opportunities that civil rights legislation guarantees for 

them. 
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To illustrate this deprivation of opportunity one only has to 

consider some of the statistics which are available. Approx

imately 2% of all vocational education qtudents are disabled. 

It should be around 10%. Approximately 2% of ail college 

freshmen are disabled. rt should be around 10%. Approximately 

3% of all CETA trainees are disabled. It should be about 10%. 

And, the drop-out rate for handicapped adolesents during the 

secondary years has been found to be about 5 to 6 times higher 

than the normal drop-out rate. 

The purpose of this testimony is to rev1ew, in a very cursory 

manner, some of the major discriminatory practices which exist 

in.education and impact on disabled people. These discrimin

atory practices have the effect of unfairly denying handicapped 

children, 1outh and adults both an equal education and, in turn, 

an equal opportunity to future employment. This testimony is 

primarily concerned with those education and training programs 

which are designed for the general public, and mandated to serve 

disabled individuals. These include secondary education pro

grams, vocational education, ad~lt education, higher education 

and CETA. 

Discrimination against handicapped individuals in education can 

be said to begin in the minds of the teachers and administrators 

of education programs. Their mind-set or attitudes reflect the 

longstanding societal notion tha·t a hand.icapped person is incap

able of performance. 
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rhe potentials of disabled people in both education and, in turn, 

employment are underestimated. As a consequence of this miscon

ception, many unfair actions are taken by. the education community 

which are benignly viewed, but are blantantly discriminatory. 

Unfortunately, they often go unnoticed and unchallenged because 

the world culture has forever envisioned disabled people in an 

unequal light. 

Fortunately; during the last generation, we have begun to fully 

realize and test the potentials of disabled people. And, what 

we have learned from this testing is that~once we identify and 

remove certain barriers, most disabled people are n~ longer at a 

di~advantage. They can perform alongside all others. As for 

those severely handicapped people who cannot achieve this level 

of success, we have learned that they can far exceed our tradi

tional expectations for them when we provide them with appropri

ate services. The point is, in order to fully understand the 

civil rights dilemma facing disabled people, we must first re

cognize the attitudinal barriers which produce the physical and 

programmatic barrie~s confronting disabled people. That means 

we must begin our efforts in this area by clearly defining the 

reality that the denial of equal and appropriate educational 

opportunities for disabled people is a civil rights issue. This 

can and must be done immediately! It can be done by insuring 

that handicapped people receive equal billing whenever listing 

protected classes and minorities. It ca~ be done by publishing 
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civil rights literature that addresses the civil rights needs of 

disabled people. .It can be done by continuing to hold forums 
~ Lt::;,(',,.,.,._~~... •- <!...:..:..( ~ 

such as the one held by )6tt! age~QY on May 13 an~ 14, 1980. 

Once we clearly establish the problem facing disabled people in 

education as a civil rights issue, we can more effectively chal

lenge the individual barriers which cause this to be. What fol

lows is a listing of these individual barriers. 

The first area deserving of attention relates to the allocation 

and utilization of financial resources which are capable of bene

fiting handicapped individuals in education programs. This topic 

reflects, to a large degree, the longstanding approach to program. 
development which considers the educational needs of handicapped 

persons in a segregated fashion, 

While civil rights' mandates clearly establish the right of 

handicapped concerns to be integrated into the •planning and 

budgets of regular programming functions, many jurisdictions 

continue to spend their regular budgets as they always have, 

and lastly address the needs of handicapped persons.. Conse

quently, we continue to hear the "cop-out" which pleads pov

erty. They say to parents and others, "We can't afford to 

mount a program or service for handicapped individuals.,..... ~We 

don't have any money for that!" 

We need to be investigating these situations to determine if 

there is a fair slip.ring of this ~•poverty"among all segments 
.• 1 
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being served. We suspect t;hat _educational programs for ha11~i-,, 
1 

capped people are one of the first areas to be cut. 

-. 
An allied finanical concern which warrants close and immedi-

ate scrutiny is t~e _federal level policy which _allows local 

vocational education program operators to finance the entire 

cost of segre,gated vocational education programs for handi

capped students ~ith federal and state set aside monies. This 

·pr~cticenas the effect of denying these handicapped students 
the 

equal benefit fromilocal tax base. In Addition, this 

pract-ice encourages the segregation 9f handicapped students 

in separate programs. This policy m~st be studied. 

The next area worthy of investigation relates to the existing 

admissions and testing practices of programs in education. In 

most instances, education programs such as vocationql educa

tion, -,aqult education, ,and h;igher education require cancl,idat,es 

for adm:i:ssio,n/·to p_ass certain tests or meet certain admissioi}I 

criteria. Many• of th_e test_s given are purported to measure po

tential for. success. in, the progr_am. Unfor-tunately, most, .of 

these tes.t.s have been "normed"· or- designed for nonhand,.i~aP]2-~9 

populations. Qften the result is a low or failing score for 

the handicapp,ed, .student. Th~, reason j:or this failu:re and, qS 

a ·consequence,. denial of admission is not a low. poten1;,ial fo7 
success. Rather, it's directly at-tributable .to :the unfai-r ., 

aspects of the tes~construction or admission's criterion. In 

short, it 'has discrfmrnated on the· bas:i:s o·f handicapping ~con

dition. -.-Tnis phe~"menon needs to· be investigated. 
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Another barrier facing disabled people in education is in the 

failure to identify handicapped individuals who are in need 

of services, and the failure to identify students who have 

special and additional needs. Both of these system failures 

have the effect of discrimination. 

The former situation, the identification of and outreach to 

totally unserved handicapped individuals who are eligible for 

services, is a requireme~t of all public education programs. 

In elementary education this effort has been termed "child 

fi~d«.~ Basically, it's a searching-out process in the com

m~nity for handicapped individuals who are in need of publicly 

ma~dated education programs and who are not currently recei

ving any such services. While we have made significant ad

vances in the area of identifying handicapped young children 

who are in this situation, we have generally failed to be 

equally as aggressive in finding and serving handicapped 

secondary youth and young adults who are very much in need of 

similarly mandated services. The negligence with this pop

ulation is directly attributable to a federal-level lack of 

emphasis on this point and the lack of suitable programs in 

which to place these individuals. Neither reason is suffi

cient to excuse this neglect, however. This situation warrants 

our attention. 
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The other "identification" civil rights issue is concerned with 

those handicapped students who are currently involved in vari

ous regular education pro~rams, but who have not been either 

' ' identif'ied as being handicapped or are not being served as such. 

In both situations the s-l:i.1kl.ent's needs areiimply/,eing ig- • 

nored. Clearly, there is an obligat'iori to the civil rights of 

these disabled individuals to identify their needs for add

itional support services; and, in turn, to provide for those 

needs. Unfortunately, some state and local education adminis

trators have come to the realization that if tney aiscourage 

the further identification of disabled students who are on 

thi.ir existing rolls, they save mone'y. They reason that if~ 

don't find them and identify their special needs, then~ don''·t 

have to spend money to mount the supper~ services which are' 

legally required. The reality is, in too many cases, these 

ignored students are failing in the classroom without this as

sistanc,a'; and, as a result, are exhibiting antipersonal and 
. tt,...;.r- ~e....ic.

antisocial behaviors which are fanned by ~raITure. These 

individuals are, in effect, having their clvil rights violated 

as a result of this practice and our society is suffering a 

needless corrupting of its talent. 

The next problem area appropriate for civil rights-o~iented 

attention relates directly to the attitudinal mind set which, 

permeates the education community with respect to the poten- ~ 

tials disabled people possess. This is the stereotyping 

that exists in counseling and placement decisions for disabled 
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students. 

Legislative mandates make clear the discriminatory aspects of 

those placement decisions which are based on the educational 

program operator's understanding of the career potential for 

a specific category of disability. Where this practice is 

most noticeable is in education and training programs that 

prepare people for careers where, historically, very few dis

abled people have been placed. 

As ·a ·con:s-equence of their absence, program operators assume 

that all disabled individuals can't perform in these occu

pations. Therefore, they make this sufficient cause to deny 

access to the related training program. This discriminatory 

pr~ctice must stopped. 

One more area which needs to be addressed involves the un

fair situation created when related public agencies, wa-e all 
,,,_t_;,J.._ 

'Ashare a measure of responsibility to disabled individuals, 

work in isolation. The need created by this unfairness is 

called "interagency cooperation(( \\ In secondary education, for 

example, we should expect three or more agencies to be working 

together for the benefit of disabled youth. These agencies 

should include; special education, vocational education and 

vocational rehabilitation. Still more locally based public 

agencies have the potential to contribute to the development 

of appropriate educational services to disabled youth. These 

other agencies might include; social se~vices, CETA, and 

Employment Security or Job Service. 
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Unfortunately, however, the reality is~practically -non: of 
... 

these agenc~es coop~rates effectively with th,e oth~'l~ in sit-, 

uations where the disabled student will need a coordinated 

delivery of relate_d services. 

The predicament cre~ted, which is tantamount to a civil rights 

issue, is the shortsightedness which each agency regards the 

subject of service to disabled individuals. There exists, for 

·rea:sons·-o£ either covetousness or accountability, a reluc-

tance to, coordinate the varied offering_s or related pµblic 

agencies for _the maximum benefit of .disabled peopl.e. In sit

uations where the agencies involved are designed to exclu

sively serve dis.ab.led people the motivation for th.is relu.c,:t:ance 

results from a covetousness. These specialized agen~ie~ guard 

their disabled clients or students from the view of each other 

and other related service agencies. They do this in ~n effort 

to protect their"domain. 

In s i tua,tions where the agencies involved are designed. t,o. 

serye, ,t·he general populat~on, the motivation fo:r this reluc

tance to work with. other agencies,.,:for the J:?enefi t of handica;Pped 

people is accountability. These regula~ ?ervice agencies, s4ch 

as regular-education., CETA, vocational. education, jo_b service,, .: 

etc., ,have ~stablished a criterion for accountab~l_.ity whic_h 

fails to includ_e respon_sibili ty for se.rving handicapped pqpul~

ti:ons. In other woi:ds, disabled people ar.e thoug)lt ,to be,long. 

to the ot:11,er specialized agenc,i,es. Tlli,~, myth is r.ei:g,forced 

by the covetousness· displayed b;y the ~peciali.,zed agencies. 
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The loser in this organizational perversion is the disabled 

person. The result is a denial of publicly supported ser-

vices to disabled people in a coordinateq fashion. Instead) 

disabled people are unfairly denied the full range of program

ming options and array of public services which should be a

vailable to meet their full range of educational and job 

preparation needs. 

• ··otl-ier·-iriiportant civil rights issues in need of examination are: 

1.) the lack of appropriate representation of disabled people 

on advisory councils serving education and training programs; 

2.) the failure to construct new education buildings in a 

ba~rier free manner; 3.) failure to consult with handicapped 

people when developing remedial action plans called for in fed

eral legislation; 4.) failure to employ disabled individuals 

in education and training positions; 5.) failure to provide 

access to nonacademic services and extracurricular activities; 

and, 6.) the lack of equal access to financial assistance and 

scholarship programs. 

We hope this brief treatment of civil rights issues facing dis

abled people in education has been of some assistance. We do 

not however, want to paint a totally negative picture. Many 

local areas and some states have risen to the challenge framed 

by the Congress and have made it all work. This is important 

to note because it tells us clearly that-it can work. Disabled 

people can be served with equality in education. They must be. 
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If there were to be only a single contribution that the Commission 

on Civil Rights could make to this area, we would hope it would 

be to broadcast to the land the reality that equality in educa

tion ·for disabled people is, without a doubt, a civil rights issue. 

If this could be done, we would move the issues mentioned in 

this testimony out of the realm of charity and into the realm of 

civil rights. 

Finally, we wish to express our willingness and eagerness to 

cooperate with the Commission as they move forward in this area 

in whatever way it would deem appropriate. 
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Prepared Statement of John McNeil, 
Chief, Consumer Expenditures and 
Health Statistics Division, Bureau of 
the Census, Department of Commerc~ 

As Leslie Milk has indicated, household surveys have. a unique role to play 

in providing information about the number of persons 'Who are disabled and 

their economic and social situation. There are other important sources of 

information such as program statistics and employer records, but surveys 

are our only method of learning about the characteristics of the entire 

population. 

There has been a considerable amount of survey activity in the area of disability 

measurement during the past 15 years. The longest data 1eries is that provided 

by the National Center for Health Statistic's Health Interview Survey. Questions 

about the presence of activity limitations and conditions causing limitations 

have been part of the ongoing Heal th Interview Survey since the early 196o1 s. 

Among•other data, the survey collects information on.the number of persons 

whose health limits the kind or amount of work they can do and the number prevented 

from working. The most comprehensive surveys relating to work disability 

have been those sponsored by the Social-Security Administration. Very detailed 

surveys were conducted in 1966, 1972 and 1978. Besides asking an extended 

set of questions on the presence of limitations in the kind or amount of work 

a person could do, these surveys obtained information on the ability to do 

certain physical tasks, use of special. aids, characteristics of present and 

previous jobs, receipt of and interest in receiving rehabilitation services, and 

various financial characteristics. Apart from these efforts, disability 

questions have also appeared in a number of multi-purpo·se surveys inciuding 

the 1967"Survey of Economic Opportunity, the 1976 Survey of Income and Educa

tion, and the 1970 and 198o censuses of population._ The work disability 

questions which were asked in the 1970 and 198o censuses were briei'.-only 
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"is this person limited in the kind or amount of work he or ehe can do?" 
if a "z.es" answer is received 

and, / 'is this person prevented from working?" The 1967 SEO and 1976 SIE 

a~ked somewhat more detailed questions about disability status: the SIE asked 

about the ability to work regularly and asked for the condition causing the 

limitation. 

Although there is the recognition that a household survey is the only means of 

estimating the prevelance of disability !fithin a population, survey designers 

ancf·data users ·must be concerned about the validity and reliability of the 

data. Does the question about a limitation in the kind or amount of work 

a person can do successfully identify the population in wich we have an 

interest? It seems obvious that there will be people at the margin wo will 

~ave a difficult time indeciding whether they have a work limitation. Leslie 

Milk has mentioned one group who may fail to respond properly to the question. 

That would be those persons who fail to report themselves as ¥Ork disabled 

because of the stigma attached to such a status. She has also suggested that 

some persons with a particular health history may quite properly answer "no" 

to the work limitation question, but,because of employer bias be subjected 

to very restricted job opportunities. A third possible problem, wich has 

some significance among women wo have never worked, is that persons who 

have never been in the labor force· may answer the work limitation question 

11no 11 because they have never considered themselves to be potential workers. 

One method of examining the validity of survey data on the work-disabled is 

to compare the etatus of the disabled with the nondisabled. I would like here 

to refer to certain data from the 1976 Survey of.Income and Education, the 
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most recent available survey data.. :According to that survey, 16.4 million persons 

between the ages of 18 and 64 had a work disability. or these 16.4 million, 

7 .1 million were prevented from working and another ..2.1 ~llion were unable to 

wrk regularly. Work disability had a very strong,i~p~ct on labor force 

participation and earnings and there was a strong negative relationship between 

work disability and years of school completed. Only 47 percent of work-disabled 

persons completed high school compared to ?~percent for persons without a work 

disability. The presence of a 1Jork dj,sability affects earnings levels through 

three separate paths. First, it reduces the weeks and hours tha~ a persc~ is 

likely to work. Second, even for those persons 'Who put in the same number of 

weeks and hours, work-disabled persons have less education and less education 

mea.'ls lover earnings. Finally, even among those persons with the same educa-

,ion and the same number of weeks and hours worked, .work-disabled persons have 

lover earnings than persons without a work disability. As an example of the 

extent to which a work disability reduces the earnings of males 18 to 64 years 

of age, we can again refer to the 1976 Survey of Income and Education. That 

survey shoved that only 65 percent ot work-disabled males had earnings in 1975 

and only 34 worked year-round-full-time. The comparable figures for nondisabled 

males were 95 percent and 64 percent. Among males 'Who had earnings in 1975, those 

'Who were work disabled had average earnings that were o:lly 51 percent as high as 

those 'Who were not disabled. Among full-time workers, those with a work disa

bility earned only 83 percent of their nondisabled counterparts. Even among 

full-time workers with a college degree, the earnings of work-disabled males was 

92 percent that those 'Who were nondisabled. 
X 
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There are other ways of evaluating the quality of survey data on disability 

status. One method is to go back to respondents a short time after an inter

view and ask the same or a similar set of questio~s. The degree of consistency 

between the original interview· and the reinterview is an indication of the 

reliability of the data. The work that has been done in this area suggests 

that the reliability of the data depends importantly on the design of the survey 

and the questionnaire. In the 1976 National Content Test !or the 19Bo census, 

we tested a disability item that asked about disability status in several areas 

including-work.· A sub-sample of households was thenreinterviBled. 'When wn -compared 

the original and reinterview responses, we found a distressing amount of in-
the 

consistency. For example, o:!1455 persons who reported a work disability in 

the original survey, only 298 reported a work disability in the reinterview. 

One 0£ our conclusions was that the disability item that we tested was too 

complicated !or a mail questionnaire. This conclusion led us to adopt a 

shorter and more simple disability item for the 19Bo census. 

More recently we conducted a pretest of the proposed postcensus disability 

survey. Leslie has already referred to this survey which has been proposed for 

1982. The proposed survey differs from earlier efforts primarily in its pro-

jected sample size in its coverage of 

persons 65 and over,and in its attempt to collect detailed information on 

the characteristics of persons 'Who report a limitation in any one of nu::iber 

of areas including the ability to perform certain physical tasks, the ability 

to get around, the ability to care for oneself, the ability to see and hear, 

the ability to do work and housework and the ability to use public trans

portation. One of our early findings from the pretest and the pretest 
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reinterview is that there was a very good agreement on work disability status. 

Of the 82 persons who reported a work disability in the original interview, 

77 reported a work disability in the reintervi~w. A reasonable conclusion 

is that surveys which are designed to focus on· the subject of disability can 

produce reliable information on the disability status of the population. 
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DATE: December 6, 1979 

TO THE !!EADS OF FEDERAL AGENCIES 

1, SUBJECT. INSTRUCTIONS FOR AFFIRMATIVE ACTION PROGRAM PLANS 
FOR HIRING, PLACEMENT, AND ADVANCEMENT OF HANDICAPPED 
INDIVIDUALS INCLUDING DISABLED VETERANS FOR FISCAL YEAR 1980 

2. l?URPOSE. ·This directive prescribes instructions to· agencies 
for submission of 1979 rep or ts of achievements and 1980 
affirmative action program ?lans for hiring, placement, and 
advancement of handicapped individuals including disabled 
veterans. 

3, AUTHORITY. These instructions are prepared pursuant to the 
Equal Employment Opportunity Commission:s obligation and 
authority under Section 501 of the Rehabilitation Act of 
i9973, as amended (29· u.s.c. 791); Section 403 of the Vietnam 
Era Veterans: Readjustment Assistance Act cf 1974 (38 r.;._s.c. 
2014(c)}; Reorganization Plan No. l of 1978 {issued pursuant 
to 5 u.·s.c 901 et. seg.); and Executive Order 11478 (34 FR 
12985, August 10, 1969), as amended by Executive Order 
1-2106, issued .under this plan { 44 F. R. 1053, December 30, 
l 918). 

4, POLICY INTENT. It is the intent of the Equal Employment 
Opportunity Commission to take a positive and directive role 
in assuring that Federal agencies fully comply with Section 
501 of the Rehabilitation Act of 1973, as amended, and 
Section 403 of the Vietnam Era Veterans: Readjustment 
Assistance Act of 1974. It is the policy of the Federal 
Government to provide equal employment opportunity for 
persons with disabilities. All Federal agencies mnst take 
affirmative action to hire, place, and advance gual ifieci 
handicapped individuals, including disabled veterans, and 
to retain Federal employees who become disabled after 
~ppointment. 
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5. SCOPE. The provisions of this directive apply to· all 
departments, agencies, and instrumentalities in the 
Executive Branch of Government, includina the United States 
Postal Service, Postal Rate Commission, and units in the 
Government of the District of Columbia having positions 
in the competitive service. 

6. RESPONSIBILITIES. 

a. ~geqcy heads are responsible for prompt and effective 
compliance with these instructions within their 
organizations. 

b. The Equal Employment Opportunity Commission will approve 
or disapprove each agency affirmative action program 
plan, r~te the accomplishments of each agency 
satisfactory or unsatisfactory, and communicate results 
of evaluation to each agency with instructions for 
submission of a revised plan if required. • 

7. POLICIES AND PROCEDURES. 

a. The 1979 reporting year has been extended to cover the 
period July 1, 1978, through August 31, 1979. Agencies 
are to submit statistics and reports ,of accomplishments-. 

b. FY 1980 will be a transition year during which agencies 
are to continue to implement the objectives of their 
1979 affirmative action program plans through September 
30, 1980. As in the past, agencies are to assemble 
selective placement coordinator statistics and handicap 
and disabled veteran statistics for the agency work 
force. 

c. During the transition year, agencies are to focus their 
primary efforts as follows: 

(1) Place emphasis on employment of handicapped 
individuals with severe disabilities. 

ACTION: Analyze handicap data for the agency work force 
wIEfi-special emphasis on selected disabH-ities. Data 
are to be reported by ·grade, type of occupa,tion, and 
disability category for the following codes: 16 and 17 
(deafness); 23- and 25 (blindness); .28 an_d 32-38 /missing 
extremities); 64-68 (partial paralysis); 71-78 (complete 
paralysis); 82 (convulsive disorders); 90 /mental 
retardation); 91 (mental illness)~ and 92 (distortion of 
limbs and/or spine).· Codes are those used on Standard 
Form 256, a copy of which ·is attac.hed (Exhibit 1). The 
di~abilities specified have been sele~ted on an 
experimental basis in an attempt to address statistical 
_problems involved in affirmative action for handicapped 
individuals. (See ·parag·raph Sc.) :, 

2 
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(2) Give priority to increased hiring of handicapped 
individuals. 

ACTION: Establish goals and timetables for hiring 
persons with the disabilities designated above during 
FY 1980. For the purpose of setting goals, the 
disabilities specified may be considered as a group. 
In establishing goals and timetables an agency may wish 
to consider its own past performan_ce, the performance of 
agencies with exemplary records, overall government 
progress, and census data. !See paragraph Sc and 
Appendix A. J 

ACTION: !mplement a special recruitment program for 
Eanaicapped individuals with the disabilities designated 
above, and describe results in terms of applications, 
nonselections, and hires. To the extent possible 
agencies are to adapt and apply the basic principles 
.embo9ieq in the Federal Equal Opportunity Recruitment 
Program. (See 44 F.R. 22029, April 13, 1979; 5 C.F.R. 
part 720. Also, see paragraph Sd.) 

ACTION: Report accessions and losses of handicapped 
inaividuals with the disabilities designated during FY 
1980. Da~a are to be reported by grade, type of 
occupation, disability category, education, and age. 
Specify by appointment: full-time, part-time, 
intermittent, excepted, career-conditional, career, etc. 
(See paragraph 89.) 

(3) Make agency facilities accessible to handicapped 
individuals. 

ACTION: Survey facilities and establish goals and 
timetables for removal of barriers. !See paragraph Se. J 

ACTION: Report on facility accessibility. (See 
paragraph 89.J 

d. Agenc·ies• are to submit targeted plans for the FY 1980 
transitio~ year. These plans need only address the 
three target areas indicated above and must explain how 
objectives will be accomplished within each area. 

e. During FY 1980 agencies are to analyze selection 
procedures in order to identify those that impede 

.hiring, placement, and advancement of handicapped 
individ•uals. Principles set forth in the Uniform 
Guideline's on Employee Selection Procedures (1978) 
should be adapted and applied insofar as possible. 
(See 43 F.R. 38312, August 25, 1978; 29 C.F.R. part 
1607.J As procedural barriers are identified, lists 
of alternatives should be prepared, (See paragraph Sf.) 

3 
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8. REPORTING REQUIREMENTS. Agencies are to submit the follow
ing items to the Office of Government Employment, Equal
Employment Opportunity Corn.~ission, on or before the dates 
indicated: 

a. October 15, 1979 -- Agencies are to submit selective 
placement coordinator statistics and handicap and 
disabled veteran statistics for the agency work force. 
Data are to be reported as of December 31, 1978, using
the attached format (Exhibit 2). • 

b. October 15, 1979 -- Agencies are to submit reports of 
accomplishments during the extended reporting year July 
1, 1978, through August 31, 1979. The format for 
reporting these accomplishments is the same as in 
previous years and is described in Subchapter 11 of 
Chapter 306 of the Federal Personnel Manual . 

. ..c .... E~br..u.ary 1 ,. 1980 -- Agencies are to submit a preliminary 
analysis of work force representation in the disability 
categories specified, along with goals and timetables 
for hiring persons with these disabilities during FY 
1980. 

d. February 1, 1980 -- Agencies are to submit a plan for 
implementing a special recruitment program for 
handicapped individuals with the disabilities specified 
in these instructions. This plan is to include 
assurances that necessary data will be reported and 
analyzed, 

e. February 1, 1980 -- Agencies are to submit goals and 
timetables for removal of barriers in facilities 
surveyed. 

f. April 1, 1980 -- Agencies are to submit a preli~inary 
report identifying selection procedures that impede
hiring, placement, and advancement of handicapped 
individuals and describing alternatives being 
considered or being implemented. 

g. The reports of accomplishments required under targeted 
objectives for FY 1980 will be due in formats and on 
dates to be specified in the future. 

h. Agency reports of FY 1980 accomplishments are to 
include an analysis of selection procedures and 
possible alternatives to those that impede employment
of handicapped individuals. Format and submission 
date will be specified in the future. 

4 
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9. APPENDIC.ES. Attac.hed are Standa,rd Form 256, Self
Identificat±on of Medicai Disability; a statistical 
reporting format from Appendix C of Chapter 306 ot the 
Federal Pe.rso,n_nel, M,anu.i!l; an- analysJs pf comments on draft 
instructions; 'ap.cf gpidance •for establishing g,oal :5 and 
timetables "foi:: hirihg per.son~. with specified sev.ere 
disabili~ies. • 

" l , -~ ~.. 
10. INQUIRIES. Further informati6~con~e~nlng thfs dlreciive 

may be obta ine.d )::,y con tac t,ing: 

Office of. Government. 'Employment 
Equal Employment Opportunity Commission 
2401 'E Street, N.W.. , Room 42..08 
Wa'shi.ngton, D. c. 20 5.0 6 

Telephone: (202) 6.53-7638 

Intera_c;iency ReP,ort Cim.~rol Nu1Jlber: 

This interagency report was cleai:ea in a.ccordance with 
FPMR 101-11.. 1.1. Repo,rts regiilred ,in paragraphs Ba and Sb 
are assigne,d ,in E:er agency r epo.rt cont.rel number 002 3-CSC'--AN. 

•Reports reg·uired In paragra'phs Be through Bf ar:e assigned 
interagency con~rol number 0234-EEO-XX. Clearance for 
report~ mentipned in paragr_<;1phs ~g ?Pd Sh will be requested 
in the Juture. •• " 

~ F'l~-~_/d.____ 
Pre,ston Day1d 
Executive Dir~ctor 

5 
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Exhibit 1 

Self.identification of Medical Disability Au.c:hm•n1110 FPM LTli..2:tO· APPENOIX B 

ENTER CODE HERE -----OJ 
DEFINITION OF A REPORTABLE OISAB1LITY: J.. phY11ca1 o- mn1•I c11ubll1f'f a. NOT 0•1erm'1,.•o bY • oarson's ab1ht'f toperl'onn hi• Of' 

,_ IIIIOU: be.ti ~ I dawo,lny, o,. h•IIO"'t ot IUC:h dta,a,t)1l1ty, wh•Ch 11 hk1ly 10 CNH lhl •mDIOylt 10 ••oeri1nc• d1N1cu1tY ,n obu,n1n;,ma1n1a1n,r,; 0, 

ac7"9ftCt"9 ,n 1mo1oymen1 Th11 oon nol aooly tOltly 10 ·" 1mpio.-,,·1 CU"rlnl DC>i11,on. DU1 aoohes 10 thl k>t■ I c,,ee, Ille CyCI■ ol thal IITOloY•- "" 
trl9 caa of ffltllt10• o,i.ao,,hr..:, choD" ETI• c,,o, wn,ch omcnoc thr ,rno-,,,.,....,r mat would mo,r liA•lr' ,.,111, ,n 111ch aUl,c11lt11,.J 

GENERAL CODES 
I 00 "DI -sn T0 l'IIIW my OIS.ltuhty Sl■ IUJ ofhc-.lly r1a:,.oa::, WUoOI my ml'dcal ,ecordl 

/6,dar, uurtg m• ~. l,'IICil/8 ,.Mi Ut• ~,_ Jioir of rtra form, ..,t,ich •11pla1ns tM n.ed tor obta.n,ng thU information. /Norw your F
~ ,,,..,, &,S,- O'IG ~ "· in rt,~,r JIIPf!W"Mlt YO" h-- u:sao .,, iM:Orrwct ,.~JI • . • • . • •••••..••. : Q1 

I ~ hO Oi:s.lO<ht'r ol 1M tyO-S hsff'O ,n 1he cooes bel°""' 

SPEECH IMPAIRMENTS 
S.-..n tPNCt'I rr.a1tunc110n or 1nat11lltv 10 SPH.:, ri. ...1n9 11 normal fE•amoltrt: o•t«a ol MDcuS.tion /ur,clHr IMrPJ•'9 •ounaz!:n:um,.. 
lll"St .an.-," /,~'Tr! l•np.i~ luttt:t,on.': U,ynS'PC'to,ny f,.mcwal of tnr •·.,o,~ boX '1 J, . , . . , • 13 

HE.ARING IMPAIRMENTS To1a1 outneo ,n both HU, with unc.nt■ no.b•• soe.eh • , •••• 

I 
~ ....,,o ot n,.,-,nc 1101.al a..ln•= m on• ••r or 111M>il1ry l'O 

~ ora,rwr,, ~..,,..,,o,,, etNTT'Cll!Ol# -C'l • h..,,ng Md} IS To1al oulneu ,n both uu. and unabl• 10 KMi•.. clearly ••• I 11 

VISION IMPAIRMENTS lnabilnv 10 , ..o orO•narv size c,r,nt, not correctablr DY planes 
AD,hn, t0 ,ue oron,ry s,n p,1l"lt wun 9laS1n, boJI wwuh fc-, ralld o,,•n11•d pr1n1 r,, u• ~.,,119 oanca •uch ._. pua 
10a o• P1"1otteral U,lc,-J "'''°" (AatTicao,, ol a. ,,,uuJ or pro,.cror modlfr•rl 23 
/,..,c, ro aw ••~t rtWr mooilir, i.s atfecrrd • --run,wl Ohno 1n onr eve , j'2c

-·,,.,on•i-:-· ....... :;~":'pl;cr:·,~c!jn INo uubl• ll'WOn, but INIY 11a.. ~ : 25 
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(Statistical Heport) 

Part D. Format For Agency Hcport of .Affirmative Action 
Program Plan on Employment of the Ilanclicappcd 

Stalistical Data 

l. Tolol number of nll employees es of December 31. (Include full•Lime 
pr.rmenenL nnd nil olhers.) ..................................... . 

2. Totnl number of hll hundicopp,·d employees es of December 31. This 
nurnlier includts only those di,nblrd vetcrnns with reporLable he.ndi• 
capL ........................................................ . 
Dotn should conform LO the inslruclion in FPM utter 290--JO, de.Led 
September 30, 1976. / _. 

Other ((. /' 

l. !'-;umber of 11~ency componcnL ecli,•itiei- und ficlrl estnb.lish~1ents l,11,·ing 
hppointing nuthori1:-· ___ . _____ ....... ___ ... _____ .. .: ................... ___ ...... _.. .. 

2. Pcrccntogc_ of time_ spent by agcncywide ,~niilllilor for selectivt 
phsccment 1n man,1f:'1ng the progrem.......... ..:·...... __ !" ...................... ____ _ 

3. :!\umber c,f !"oordinatc,r, designated in ell compo1.1ent "-!!ency ncth·itie&.. 
Prn·entuge of time 5penl by component ·coordinalors in implemenLini;: 
the proi;rum. Indicate the number in each group;_--...;· 

iE.ilL:::::::::-(~~~~·--:::::::::::::::=: 
',\ .1~-\ ,n01.. '- ·./ 

l t -,,:a \ •~ 

Part E. Format.._For._.Agency Report of Affirmative Action 
Program Plan on· Employment of Disabled Veterans 

Statistical De.ta. a.s of December 31 (llse the following ta.hie forma.t.J 

VETERAN STATUS NO. IN WORE NO. HANDICAPPED 
FORCE 

1O•poin~ compense ble ............................ . 
JO-poinL noncompense.b\e• ........................ . 
5point............ _........................... . xx.xx 

• Exci."ODt:S 10 Por>:T OTKt:R (SPDU&t., \\"1001\·JW100"·:ca. AND MoTBER). 

ln11- 249 
Frderal Pcnionncl !1anual April 20, 1978 

U. I. OOVEIIJhCr71'T Pllt>l"1'1Jr'C orncE • 1tTI O • HD-IH IHl 
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APPENDIX' A 

.Gu.idance for Establishina Goals and Timetables 
for_Hirin~Persons witE Specfried Sever,e, Disat-ilities 

As is stated in the instructions, in establishing goals and 
timetables, an agency may wish-., to consider its own past perform
ance,· the performanc·e of agencies with exemplary records, over
all government progress, and census data. Agencies are reminded 
that goals and timetables may be established for the target 
group as an aggregate of specified disabilities rather than for 
each disability separately. Goals should be set and results 
should be reported in terms of percentage of new hires during 
the reporting period and percentage of change exp~cted,in wqrk 
force composition. • 

Summaries of 1970 census data on disabilit;ies are availa~le from 
•t·he ·Pres:i-€1ent' s .Committee on Employment of,- tpe Handicapped,_ 
WashJngton, D.C. 20210, in a booklet called "One in Eleven.• It 
indicates that one in eleven work-age adults reported dis
abilities that may interfere with ability to wqrk. 

Figures commonly used to identify work-age adults by disability 
are:* 

Paralyzed 5,400,000 or 4.25% 
Mentally retarded 3,500,000 or 2.89% 
Epileptic 2,090,000 or 1".65% 
Blind 700,000 or .58% 
Deaf 250,000 or .21% 
Mentally restored 250,000 or .21% 
Amputees 200,000 or .17% 

According to the U.S. Department of Labor Employment S~andards~ 
Administration, a conservative estimate places the number of 
handicapped persons of work force age and able to work,at 7.2 
million. This represents 5.95% of the entire work-force-age 
population. This estimate by the Labor Department is based on 
census and other data and encompasses a population--rqughly 
comparable to the tran•ition year ta~get group. Therefore, if 
census data are used to compute agency goals for disabilities 
in the target group, this percentage is recommended .. 

According to data from the Central Personnel Data File, as of 
December 31, 1978, the Federal Government employed 16.,495 
persons with the specified disabilit:ies .. This represents"O.-79% 
of the total Federal work force on that date. • • 

*These categories encompass all disability codes.targeted except 
for code 92 (severe distortion of the limbs or spine), for which 
no work force data are available. 
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Only 16 Federal agencies reported more than 1% 
in designated categories. These agencies are as 

·Handicapped 
Employees 

Total with Tarqeted 
Disabilities~~~~E! ;~1~~~~ 

Committee for Purchase 
from the Blind and 
Other Severely Handi-
capped 11 2 

National Commission on 
Library & Information 
Science· 48 1 

International Boundary 
& Water Commission 334 6 

Community Service 
Administration 1,106 18 

Government Printing 
Offic'I!! 7,511 115 

Veterans 
Administration 235,471 3,495 

Federal Maritime 
Commission 340 5 

National Mediation 
Board 71 1 

Federal Communication 
Commission 2,011 29 

Office of Management 
and Budget 588 7 

General Services 
Administration• 39,172 457· 

Securities and 
Exchange Commission 1,954 23 

representation 
follows: 

Percentage of 
Work Force with 

Tarqeted 
Disabilities 

18.18 

2.08 

1.79 

1.63 

1.53 

1.48 

1.47 

1.40 

1-.29 

1.19 

1.17 

1.17 
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Handicapped Percentage of 
Employees Work Force with 

Total with Targeted Taraeted 
Disabilities Disabilities!:~.e.!~x~~~ 

Railroad Retirement 
Board 1,831 21 1.15 

Unspecified Defense 697 8 1.15 

Defense Logistics 46,676 523 1.12 
Agency 

Interstate Commerce 
...Commi§s.i.Q.n.. 2,137 24 l.I2 

Agencies with less than 5.95% representation in the designated 
categories must select a comparative base and establish goals 
and timetables for progress in terms of increased numbers of 
employees with targeted disabilities. If present representation 
equals or exceeds 5.95%, agencies may devote their efforts to 
assuring equitable internal representation in all occupations, 
gra~es, and levels of authority. Equitable internal represen
tation of handicapped individuals will be a focus of Federal 
affirmative action in years to come. 

A-3 
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APPENDIX B 

Analysis of Comments on Proposed Instructions to Agencies for 
Suom1ss1on OI-1979 Reports-or-Acn1evements-and-I98O Arffrmative 
-------Action_Program:Pians-ror:Hanaicapped:Ino1viouais_______ 

Issue: 
Several agencies questioned the necessity for having separate 
affirmative action program plans for handi"capped individuals 
and for minorities and women, since the fo·rmats and submission 
dates are similar. 

Response: 
Tne-pcissibility of combining plans was considered, but the 
idea was rejected because there are significant differences in 
the methods that must be used to implement affirmative action 
programs for handicapped individuals and for minorities and 
women. For example: 

·-·Ha·ncficapped individuals are not included in the Federal 
Equal Opportunity Recruitment Program (FEORP). The types 
of work force statistics reauired for minorities and 
women under FEORP are not available for the handicapped 
population, and persons with disabilities face different 
employment problems. The rudimentary statistics that are 
available make it obvious that handicapped individuals 
are grdssly underrepresented throughout the Federal work 
force. Targeting jobs is not practical because there 
would be underrepresentation in all categories, particu
larly insofar as persons with severe disabilities are 
concerned. Targeting disabilities is a better approach. 

** Concern for the accessibility and useability of facili
ties in which Federal employees work is unigue to affirm
ative action programs for handicapped individuals. There 
is no parallel in programs for minorities and women. 

** Selection procedures that do not discriminate against 
minorities and women may discriminate against handicapped 
individuals. Remedies include reasonable accommodation 
in testing situations and use of excepted appointing 
authorities. The concepts and actions involved, and the 
planning upon which they must be based, are not pertinent 
to equal employment opportunity for other protected 
classes. 

** In many Federal agencies, responsibility for management 
of affirmative action programs for handicapped indivi
duals is not within the purview of the Equal Employment 
Opportunity Office. Separate plans facilitate implemen
tation of programs in separate offices within an agency, 
at least during the transition year. At the same time, 
since the plans are to be as parallel as possible, 
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agencies and the Equal Employment Opportunity Commission 
(EEOC) will be able to work toward combination of plans 
and programs in the f·:uture if this becomes practical. 
For the time being, s·ince different data reports are 
reouired and different criteria -will he used to evaluate 
agency plans and accomplishments, separate plans are 
necessary. 

Issue: 
1-fi~ agencies questioned the advisability af targeting. 
specified d_isabilities. some commentators cautioned that 
persons with disabilities that are not targeted might be 
excluded from all recrui-tment efforts and that this would 
constitute discrimination against some segments of the handi
capped population. Other commentators felt that certain dis
abilities should be added to or removed from t·he target group. 

Response: 
Tneoisabilities selected for the target group were chosen to 
provide a'"'foc·us· on severe han(:Hcaps that traditiorially have 
caused persons to be exclude·a -from the work force and that ca_n 
be identified relatively easily for recruitment ,purposes 
during the transition year. Nondiscriminatiop regulations 
state clearly that no qualified handicappe~ individual may be 
denied employment because o~ a disability that is not job
related, regardless of the severity of the disability, regard
less of whether the disability is real or imagined by an 
employer_. Targeting certain disabilities for special recruit
ment in no way leg·itimizes discrimination against persons with 
other cisabilities and in ho way justifies discontin~ation of 
affirmativ~ action to hire handicapped individuals whose dis
abilities are not in the target group. The transition year 
instr·uct'ions put agencies on notice that EEOC. will emphasize 
certain disabilities when recruitment and placement efforts 
are evaluated. The possibilit·y of ·altering the. ,c:ompo.sition .of 
the target group will be considered at the end of the transi
t:j.on year. 

Issue: 
Reprisen·ta tives of constituent erg aniza tions felt that• affirm
ative ·action plans and reports should include analyses of 
reasonable accommodations being made by agencies, career 
development and upward mobility of handicapped employees, and 
retention of employee·s who· become disabled. 

Response: 
One-purpose of tne- tran_sition year ilf to give EEOC an -oppor-' 
tunity to find out what agencies can do with existing ·re.so·urces 
if these resources are focused on a few specific goals, rathe.r 
than stretched to· ineet as many needs in as many areas as 
possible. The· focu·s during the transition year will be on 
recruitment, placement, facility accessibility, and elimination 
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of selection barriers. Reasonable accommodation is an essential 
element of affirmative action and no.ndi·scrimination, particu
larly insofar as severe disabilities are concerned. Agencies 
will not be able to achieve their transition year goals without 
accommodating. the disabilities of applicants and employees. 
Partially for this reason, agencies are not being asked to use 
their resources to catalog or report on• accommodations. 
However, such an exercise may be valuable in the future. It is 
recognized that reasonable accommodation is one of many areas 
that should be addressed in a comprehensive affirmative action 
program plan even though they a.re not being, addressed through 
transition-yea'r planning and re.porting processes. Career 
development and upward mobility and retention of employees who 
become disabled also are in this category~ 

Issue: 
Several commentators· r·eguested ,guidance for establishing goals 
and timetables for hiring individuals with targeted dis
abilities. 

•iesoorise:· • • 
Ne~7:aiiguage has been added to the instructions, and guidance 
is provided in Appendix A. 

Issue: 
Soiiieagencies felt they would not be able to collect and 
analyze handicap data in a timely fashion. 

Response: 
Soml-agencies, particularly the larger ones, have automated data 
retrieval capability. All agencies have access to the Central 
Personnel Data File maintained by the Office of Personnel . 
Management (OPM). OPM has a data run. as of December 31, 1978, 
which gives agency work; force data by disability. Agencies are 
to use these data to conduct work force analyses for the .purpose 
of establishing goals and timetables. -. 

Issue: 
Some-agencies asked for clarification of the reouest for 
applicant data, since a person's handicap statui generally is 
not k:nown when he or she applies for employment o·r is referred 
on a certificate. 

Re:q;:onse :. .• 
'fiie instructions cal.l for. a sp.ecial recruitment prog,ram f.or 
handicapped individuqls. Data reported are to be collected 
through this special effort, and as part of this effort 
recrt.ii-ters may i.nvite• applicants -to id,entify disabil.ities in 
cove·r lette·rs. accompanying application~.. It is r_ecognized that 
applications from handicapped persons may be rece.ived independ
ent of spec·ial recruitment efforts and. th_at these handicapped 
applicants Jtiay escape notice. If selected, however, it is 
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likely they will identify themselves as handicapped at the time 
they come on board. Thus, agencies will be able to include them 
in accession data. 

Issue: 
Some-agencies asked for clarification of the statement "To the 
extent possible agencies are to adopt and apply the basic 
principles embodied in the Federal Equal Opp9rtunity Recruitment 
Program. (FEORP)." • 

Response: 
First~-a typographical error has been corrected. The word 
intended was "adapt," not "adopt." Handicapped individuals are 
not fncluded in FEORP principally because they are not named 
in the enabling legislation. However, it is also true that the 
work force statistics reouired for minorities and women under 
FEORP are not available for the handicapped population. EEOC 
is reguiring a special redruitment effort foi handicapp~d 
individuals that will be similar to but different than FEORP 
for.. mino_i:_i"t:Tes ·and' women. For this purpose, underrepresentation 
is to be addressed in terms of disabilities instead of job 
categories. Recruitment sources that may be tapped include but 
are not limited to State rehabilitation agencies, Veterans 
Administration counselors, selective placement specialists in 
OPM area offices, schools for disabled people, campus organiza
tions of disabled students, and organizations of and for persons 
with disabilities. Two publications may be helpful: 

** o"irectorv of Oroanizations Interested in the Handicapped. 
Revisea"l976.-AvaiiaEie rrom tne pu6l1sner:--Committee-for 
the Handicapped, Pe'ople-to-People Program, Suite 610, La 
Salle Building, Connecticut Avenue and L Street, N.W., 
Washington, D.C. 20036. 

** Directory of National Information Sources on Han~icapping
Conditions-and-Reiated-Serv1ces. Decem5er-I976.-Ava1I'able 
trom the pu5ITsner:--6rfice-1or Handicapped Individuals, 
Department of Health, Education, and Welfare, Washingtqn, 
D.C. 20201. 

Issue: 
One-commentator foresaw difficulties with goals and timetables 
for removal of architectural barriers since some buildings are 
covered by the Architectural Barriers Act of 1968 and others 
are not. 

Response: 
Agencies are to survey their facilities and report the extent 
of accessibility. A reporting format is being developed that 
will allow agencies to indicate which facilities are and which 
facilities are not covered by the Architectural Barriers Act 
of 1968. Nondiscrimination regulations specifically prohibit 
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employment discrimination on the .basis of facility inaccessi
bility, and it is EEOC's view that all facilities in which 
Federal employees work should be barrier-free. If an agency 
believes accessibility problems are so severe that it fs 
impossible to establish a time frame for barrier removal, 
detailed justification will be reguired. If indeed it is 
impossible to make a facility ac~essible, the agency will be 
requi~ed to find other ways of accommodating handicapped 
applicants and employees affe~ted by inaccessibility. 

Issue: 
Representatives of constituent organizations felt that meaning
ful acces~ibility is achieved only when communication and 
transportacion carriers are removea along with architectural 
barriers. 

Response: 
Tfie-reporting format: that is bein_g deve:Coped addresses all three 
types of barriers. The emphasis is on architectural bar~iers: 
Tranporta.:ion barriers are cons.idered insofar as characteristics 
of the facility and the area imm~diately surrounding it may 
impede the ability of a handicappe,d individua,l to approach and 
leave the building in an automobile, in a wheelchair,. or on 
foot. Communi.cation barriers are dealt _with i.n terms of tele
phone fatilities, which must be useable by disabled people, 
including those who are deaf and. those, who use wheelchairs. 

Issue: 
Several agencies questioned. the order in which plans were to be 
submftted. It was suggested that· the recruitment plan should 
co~e after, not befor~, analysis pf work force data and estab
lishment of goals and timetabies. 

Response: 
Tfie-iiistructioos have been changed so that February .1,, 1.980, is 
the due date fol:' ·wor·k· force analyses-, -goals and timetables, 
anci recru.itmerit plans. In preparing the-se items, agencies will 
be able to use work force data as a basis for establistiino 
goals ·and timetables and designing recru'i tment plans. • 
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EEOC St.m!ISSION OF RE.SPONDENT 501 AGENCIES 
AS OF 8/7/80 L 

Action 

Administrative Conference of the U, s. 
Advisory Commission on lntergvt Relations 

Advisor;i: Committee on Federal PO:£ 

Asency for International Develo(!ment 

ARriculture 

Air Force 

American Battle Monuments Commissio!n 

A(!(!alachian Regional Commission 

Arms Control & Disarmament Agency 
,Arm 

Armv/Air Force Exchange Service 
Bnnrd for International Broadcasting 

Cnnal Co/Canal Zone Government 

Central Intelli!lence AgenC)! 
Cl vil Aeronautics Board 
Commerce 

Commission on Civil Righto 

Commission of Fine Arts· 

Committee for Purchase from Blind etc. 

Commodity Futures Tradins Commission 
Community Services Administration 

Consumer Product Safety Commission 
Defense, Office of Secretary 
Defense Communications Agency 

i I f, 79 Achic'.•cmencs I 1 r ' liv :\A r'roi,.ram i'1ans I 1.;.••o.• ,.:~,;:; t !"C,l:,.•l,:: r. -~ i 

I Isa tis- lunsatls-lNot 11 INut 11 I Not 

11 factor;i: I factory ISubmitted I lcompletellncompletelSub~ittedl_lsubmitted Submitted I 

11 I X 11 X I I 11 X 

11 X 11 X I I 11 X 

11 X 11 X 11 X 

l(11 11 X 11 X 

11 X II X II X 

11 X II X II X 

II X I X II X 

II X I X 11 X 
l:tj11 X I X II X 
~ 

11 X I X II X ~ 
II X X II X C"... 

<"lo 
11 X x II X ~ 

~ 11 X X 11 X ~ 
11 X X 11 X ~ 

11 X X II X 

II X X 11 X 

11 X X 11 X 

11 X X II X 

II X .x 11 X 

11 X X I 11 X 

11 X X •:... I II X 

11 X I X II X 

II X X I II X 

II X X I II X Ii 

11 X X I II X I• 



l\\,.IIL\.'\;'- •'l:l. ... . ' •' . .,,. I 1 "•~ L <1•1, : , .. ,,,., I I""•'-..., - -

AS .OF 6/7 / BO I ISilt is- 1Unsatis-1Not· !Not !Not 

1·1 factor)!'.! factor)!'.ISobmittedl Completellncomeletelsubmitted Submitted !Submitted 

Defense Contract Audit Ag·en·cl!'. 11 X. X X 

Dafense. Intelligence·Agenc)!'. I I X X X 

Defense .l.nvest.igative Ser'v1ce X 1· X X 

Defense Logistics Agencl!'. X X X 

Defense ttaeEing Agencl!'. X X X 

Defense Nuclear Agency X X X 

District of. Columbia Governmeiit X X X 

F.ncr X X X 

Environmental . Protec.tion Age net X X X 

Egual EmE1o)!'.ment OpEortunitl!'. Coinm1s sion X X X 

Execu·ti've Office of the President X X X 

ExEor·t/Import Bank X X X 

Fnrm Credit Administration X X ·1 X~, ~ 
Federal Communicatiohs Commission X X X .,Fe.dcral Deposj·t Insurance .corp X X I X 

Fede.rnl F.lecti'on CommisslOh X X X 

Fede,ral F.mC?rB:ancx Management Agenci X X X 

FedC?rnl Hor.ie Loan Bank Board X X X' 
Federnl ·Maritime Co·mmissibn X X X 

Federal Mediation &· Con•ciliation X X X 

Federal Hine Safet)!'.·& Health Review x· X I X 

Federal Reserve S)!cS tern X ·1 X X 

Fed e·ra 1 Trade Commiss•i•on X X I I X 

Forei!ln Claims Settlement Commission X X I 11 X 

General Services.Administration X X I 11 X 

2 



AS OF 6/7 I 60 Satis- Unsatis-lNot 11 I Not 11 INot 

factorr factor): SubmittedllcomeletelincomeletelSubmittedl Submitted Submitted I 

Government Printing Office X 11 X I I X 

llarrr s. Truman Scholarshie Fund X 11 X X 

llenlth 1 Education 1 & Welfare X 11 X X 

llousinG &. Urbnn Develoement X 11 X X 

Inter-American Foundation X 11 X X 

Interior X 11 X X 

International Communication Ascnc~ X 11 X X 

International Trade Commission X 11 X X 

Interstate Commerce Commission X 11 X X 

Jnean-u,s. Friendshie Commission X 11 X X 

'Justice X 11 X X 

Labor X 11 X X ~ 
Marine Mammal Commission X X X 

Merit S~sterns Protection Board X X X 

Metric Board X X X 

Natl Adv Council on Economic Oeeortunitr X X l( 

Natl Aeronautics & Seace Administration X X X 

Natl Caeitnl Planning Commission X X X 

Nntl Commission on Air gualitr X X X 

Natl Commission on Librarr & Info, Science X X X 

Nntl Credit Union Administration X X )( 

•.~:INntl Endowment for the Arts X X X 

Kntl Endowment for the Humanities X X X 

Nntl Gnllerv of Art X X X 



- -- ---- -·· --- ·-· 
AS OF 8/7 /80 lsatis- IUnsatis-lNot II !Not INot 

factor:z:I factor:z:lsubmittedl ICumeletellncomeletclSubruittcd lsubr:iittcd lsubr.1ittod 

Nntl Labor Relations Board X II I X I X 

Natl Mediation Board X II X 

0 f flee of Personnel ttanagement X X Y. 

X 

Nntl Science Founda•tion X II X X 

Natl Securit:z: Agenc:z: X II X X 

Natl TransEortation Safe t:z: Board X X X 

Nav X X X 

Nuclear ReBulator~ Commission X X X 

Occueational Safeti & Health Revie!w X X X 

Overseas Private Investment Core I X X X 

Pcnnsvlvania Ave. Develoemcnt Core I X X X 

Pension Benefit Guarantr Corp I X X X 

Postal Rate Commission I X X X 

l Postal Service I X X X 

Railroad Retirement Board I X X X 

Securities & Exchange Commission I X X X 

Selective Service Svstem I X X X 

Sr.inll Business Administration II X X X 

Smithsonian Institution II X X X 

Soldiers' & Airmen's Home II X X X 

State II X X X 

Tennessee Vallev Authorit:t II X X X 

TransEortntion II X X X 

Treasur II X X X 

Uni formed Svcs Univ Health Sciences II X X X 



I J :- : i.':I ,H:ilicv,:mc.11 L.tf -: •---0'"..:''---'";..;"•;...·..:'\..::'-=-'-'='-=-u,,.);-=-'-=-"..;;"'--'-'..:'..;;'';.;;";.;;~'---' 1Jr1-, \.o\.o\, ~ult 

AS OF 8/7/80 I 1Snt1s,- IUnsatts-lN.ot 11 I Not ·1 I I Not 

-----~-----------------11 factory I factory I Submitted 11 Comp'le~e I Incomplete I Submitted I l.=S..:u;..;bccmc.c1=-t=-t=-•=-d=--.:..l-=-s-=-u-=-b,:;;m-=1-=t..:t..:ec=.d I 

-'-V-=e-=t-=•..:r-=a..::n-=s---"A-=d.::mc::1..::n-=i-=•-=t-=-r-=a-=t-=1-=-o·.:.:n__________ll___X_-'-----~l...,...__~11 I I 'x I l _____~__x__ 

-"W-=a-=t-=•-=-r-"'R-=•-=•-=o-=u-=-r-=c-=•-=•--=C-=o-=u.:.:n.=c.:i.:l______,,__--,-___11 I X I I P I :x 11 ____....,..~__x__ 

______________T_O_T-=A~L-=S___-,-11 __6_1-~--=l-=3--'-__2;...7;...__11 __5_2_~__1_6__-'-__3_'3__11 __32__~;..._;..._6..:.9__ 
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LIST OF AGENCIES THAT HAVE NOT SUBMITTED 501 PLANS AS OF August 7, 1980 

Postal Service 

Nav 

Veterans Administration 

Transportation 

Justice 

District of Columbia Government 

Army/Air Force Exchange Service 

Office of Personnel Management 

Small Business Administration 

Federal Emergencz Management Agency 

Nuclear Regulatory Commission 

In~erstate Commerce Commission 

Railroad Retirement Board 

Federal Reserve System 

Community Services Administration 

Soldiers' & Airmen's Home 

Defense Nuclear Agency 

Natl Credit Union Administration 

Federal Mediation & Conciliation 

Pension Benefit Guaranty Corp 

Natl Transportation Safety Board 

Natl Endowment for the Arts 

Merit Svstems Protection Board 

Occupational Safety &Health Review 

Natl Mediation Board 

Inter-American Foundation 

Water Resources Council 

American Battle Monuments Commission 
Metric Board 

Pennsylvania Ave, Development Corp 

Natl Commission on Library & Info. Science 

Commission of Fine Arts 

TOTAL 

61'>1,800 

268,234 

228,834 

74,683 

55 134 

46,625 

42,380 

9,750 

5,263 

3,071 

2,844 

2,106 

1 913 

1,466 

1,075 

028 

624 

593 

554 

427 

390 

342 

316 

182 

70 

69 

50 

49 

39 

32 

8 

7 

Natl Security Agency I NO DATA I 
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Exhibit No. 8 

APPENDIX F - CALIFORNIA . ~ 
STATlITE ON HANDICAPPED PERSONS (SEE FOOINOTE j ATP. 216, 

VOL. I, MAY 13, 1980.) 
3 I 9 0 Californicr 104 5-80 

·r;, or allowing time off in an amot:nt eqcal· 
the amount of non-regularly scheduled 

:::ne the employee has worked in order t•:> 
·:·:H a conflict with his or her religious 
\s!ln-a.nces. 

J:b} In determining whether a reasonable 
-.::o::-..modation would impose an undue· 
hrdship on the operations of an emplo~·er 
• o:her covered entity, factors to be con-
1e·red include, but are not limited to: 

(1) The overall size of the employer or 
•·,:her covered entity with respect to the 
•• .::nber of employees, number and type of 
facilities, and size of budget; 

(2) The type of the employer's or other 
c-:>·:ered entity's operation, .including the 
c,;mposition and structure of the workforce 
,r rr.._embership; 

' (3) The.~;tu;e· and c~~~f the accommo
:::don involved; 

r4) Reasonable notice to the employer 
0r other covered entity of the need for ac
e ;mmodation; and 

(5) Any available reasonable alternative 
~eat\s of accommodation. 

<c) Reasonable accommodation includes, 
b::t is not limited to, the following specific 
e:..ployment policies or practices: 

(I) lnter.:inu • and Examination Times. 
~ :::e:!uled times for interviews, examination;;, 
·, -:·i other functions related to employment • 
,,;:•?O.rtnnities s~all reasonably accommodate 
rd:g:ous practices. 

(2) Dress Standards. Dress standards or 
::1uirements for personal appearances shall 
~ flexible enough to take into account re-
•:gio:is practices. 

(3,) Union Dues. An employer or union 
;.::all not require membership from any 
e.n;ilo~·ee or applicant whose religious creed 
,:·:-:>h:bits such membership. Reasonable .ac
,-~r:unodation may include • options to pay 
t!:e union a sum in lieu of dues without 
r.:er.:bership, or a substitute payment to a 
c::arity. r 

Reference: Secs. 12920, 12921, 129-lO, Gov
ernment Code. 

er 20,s4s.04J 

Sec. 7293.4. Pre-Employment Practices. 
-Pre-employment inquiries regarding 2ll ap-

plicant's availability for work on weekends or 
e\·enings shall not be used as a pretext for 
ascertaining his or her religious creed, nor. 
shall such inquiry be used to evade the 
requirement of reasonable accommociation. 
However, inquiries as to the -availability 
for work on weekends or evenings are 
permissible where reasonably related to the 
normal business requirements of the job 
iµ question. 

Refcrcr:ce: Secs. 12920, 12921, 12940, Gov
ernment Code. 

~UBCHAPTER 9. PHYSICAL HANDI
CAP DISCRIMINATION 

[If 20,846.05] 

Sec. 7293.5. General Prohibitions Against 
Discrimination on the Basis of Physical 
Handicap.-(a) Statutory Source. These 
Regulations are adopted by the Commission 
pursuant to Sections 1413.1 and 1420 of 
the Act (Sections 12926" an<l: 12940 of the 
(iovemment Code). • 

(b) Statement of Purpose. The Fair Em
ployment and Housing Commission is com~ 
mitted to ensuring each person employment 
ppportunities commensurate with his or her 
abilities. These regulations are designed 
Jo assure discrimination-free access to em
ployment opportunities notwithstanding any 
individual's actual or perceived physical 
handicap. 

(c) Incarparation of General Regulations. 
These physical handicap regulations -incor
porate each of the provisions of Subchap
ters I and 2 of chapter 2, unless specifically 
~,ccluded or modified. 

Reference: Secs. 12920, 12921, 12926, 12940, 
Government Code. 

[1120,846.06] 

Sec. 7293,6. Definitions.-As used in this 
subehapter the following definitions apply: 

(a) "Physical Handicap" includes: 

(I) Impairment of sight, hearing or 
speech; or 

(2) Impairment of physical ability bc
~ause of: 

(A) Amputation, or 

(B) Loss of fun!=tion, or 

Caiifornia ,r 20.845.04 © 1980, Commerce Clearing House. Inc. 
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(C) Loss of coordination; or 

(3) Any other health impairment which 
requires special education or related serv
ices. 

(4) However, physical handicap does not 
include the following conditions: mental 
illness, mental retardation, alcoholism, or 
narcotics addiction. 

(b) "Impairment of Sight, Hearing, or 
Speech." Any physiological disorder or 
condition, cosmetic disfigurement, or ~na
tomical loss affecting seeing, hearin,, or 
speaking. 

(c) "Impairment of Physical Ability Be
cause of Amputation." Any anatomical loss 
affecting..the··.a.skmor· the musculoskeletal 
body system. 

.(d) "Impairment of Physical Ability Due 
to Loss of Function." Any physiological 
disorder or condition, cosmetic disfigure
ment, or anatomical loss affecting one or 
more of the following body systems: neu
rological, musculoskeletal, special sense 
organs, respiratory, including speech organs, 
cardiovascular, reproductive, digestive, geni
tourinary, hemic and lymphatic, skin and 
endocrin• 

(e) "Impairment of Physical Ability 
Due to Loss of Coordination." Any physio
logical disorder or condition, cosmetic dis
figurement or anatomical loss affecting any 
muscular or motor function. 

(f) "Health Impairment Which Requires 
Special Education or Related Services." 
Any health impairment for. which a state 
program or service is currently or was 
formerly authorized to serve the "physically 
handicapped," including programs and s~rv
ices authorized by the following provisions 
of the Education Code as interpreteq in 
the California Administrative Code:.. • 

(1) Part 30, Special Ediu:ation Programs, 
(commencing with Section 56000} of I!ivi
sion 4 of Title 2 of the Education Code; 

(2) Chapter S, Education - Physically 
Ha11dicapped, (commencing with Section 
78700) of Part 48 of Division 7 of. Title 3 
of the Education Code; 

(3) Article . 12, Education of Physicplly 
Ha,zdu:apped, (commencing with Section 
1850) of Chapter 6 of Part 2 of Divisiop l 
of Title 1 of the Education Code. 

(4) Persons covered by the statutory 
definitions of (I), (2) and (3) above in
clude: 

(A) The deaf or hearingaimpaired; !, 

(B) The blind or partially-seeing; 

(C) The orthopedic or health impaired; 

(D) The aphasic; 

(E) The speech handicapped; 

(F) Persons with physical illnesses or 
physical conditions which make attendance 
in regular day classes impossible or inad
visable; and 

(G) Persons with physical impairments 
that require instruction in remedial physi
cal education. 

(5) These statutory references are illus
trative and not inclusive. 

(6) This subsection (f) refers to health 
impairments and not to enrollment in any 
particular program. 

(g) "Major Life Activities." Functions 
snch as caring for one's self, performing 
manual tasks, walking, seeing, hearing, 
speaking, breathing, learning, and working. 

(h) "Has a Record of a Physical Handi
cap." Has a written or unwritten history 
of, or has been misclassified as, having or 
having had a physical handicap which sub
stantially limits one or more major life 
activities. 

(i) "Is Regarded as Having a Physical 
Handicap." 

(1) Has a physical handicap that does 
not in fact substantially limit one or more 
major life activities but is treated by. an 
empfoyer or other covered entity as having 
a physical handicap which does substan
tially limit major life activities; or 

(2)° Has a physical "handicap ·that sub
stantially limits one or more major life 
activities only as a result of the attitude 
of an employer or other covered entity 
toward such a physical handi_cap; or 

(3) Does not have a physical handicap 
that substantially limits one.or more major 
life' activities but is trea~ed by an employer 
or other covered entity as hai,ing or having 
had a physical handicap that substantially 
limits major life activities; or 

Employment Practices California ,i 20.846.06 
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\ -t) Docs not ha\·c a physical handicap 
·:ar substantially limits one or more major 
.:t 'acti ~hies but is treated by an employer 
- o_thcr covered entity as having an in
:-.-ascd likelihood of ha\•ing a physical 
i:tdicap that substantially limits major 

·'c activities. 

(j) "Handicapped Individual." Any indi
. i:lua! who: 

(1} Has a physical handicap which sub
!antially limits ·one or more major life 
.ctivitics; 

(2) 'Has a record ·or a physical handicap; 

(3) Is regarded as having a physical 
ranclicap. 

(k) "Qualified Handicapped Individual." 
.\ny handicapped individual who, with rea
<,.mablc aci;ommodation, can perform the 
:-~senti:ll functions of the job or training 
;•~ogram in question. • • 

Reference: Secs. 12920, 12921, 12926, 12940, 
i ;overnment Code. 

.... ·-··~---
III 20,846.07] 
Sec. 7293.7. Establishing Physical Handi

cap DiscriminatioJL-Physical handicap dis
crimination is estaplished by showing that 
an employment practice denies, in whole 
')r in part, an employment benefit to a 
qualified handicapped individual. 

Reference: Secs. 12920, 12921, 12926, 12940, 
Government Code. 

[ff 20,846.0SJ • 

Sec. 7293.8. Defenses.-(a) In addition 
lo any 'oilur defense provided /iercin, any 
defense permissible under Subchapter 1 shall 
t e applicable to this subchapter. 

(b)· He_alth or Safety of Qualified lfandi
,af>Pcd.lll4i.idital. It is a permissible defense 
ior an employer or other covered entity 
to demonstrate that after reasonable accom
modation the applicant qr employee cannot 
perform Jhe essential job functions of the 
r,osition in question in a manner which 
would not endanger his or -her health or 
~afety because the job imposes an· immi-'
nent and substantial degree of risk to the. 
;,pplicant or employee. •• , • 

t:alifornicr ,i 20,846.07, 

(c) I-lcaltli and Safe/).' of Ollicrs. It is 
a permissible defense for an employer o:
other covered entity to demonstrate that 
aitt-r reasonable accommodation has been 
made, the applicaut or em;iloyee cam,1ot 
perform the essential job functions in a 
mann~r which \\iould not endanger the 
health or safety of others to a greater 
e::tent than if a non-handicapped person 
performed the job. 

(d) F11/11rc Risk. Howe\·er, it is no 
defense to assert that a qualified handi
capped person has a condition or a disease 
with a iuttire risk, so long as the condjtion 
or disease does not presently interfere with 
his or her ability to perform the job in 
a manner that ,-.:ill not immediately endan
ger the handicapped person or others, a:id 
the person is able to safely perform the 
job over a reasonable length of time. "A 
reasonable length of time" is to be deter
IJlined on an individual basis. 

(e} Factors tq be co11sidcred whm de!er-
1pilling tl,e merits of the tiefe11ses enru11eratcd 
ill Section 7293.B(b)-(d) i1Zcl1ule, but are not 
limited to: 

(l} Nature of the physical handicap; 
(2) Length of the trainin~ period rela

tive t~ the length of time tue employee is 
e.-,:pected to be. employed; 

(3} Type of time commitment, if any, 
routinely required of all other employees 
for the job in question; and 

(4) Nor-ma) '.workforce turnover. 
Reference: Secs. 12920, 12921, 12940, Gov-

• Frnment Code. • 

rn 20,846.091 

Sec. 7293.9. Reasonable Accommodation. 
-Any employer or other covered· entity 
shall make reasonable accommodation to 
the known physical handicap of any handi
$:apped individual unless the employer or 
other co\·ered entity can demoi:istrate that 
the accommodation would impose an undue 
hardship. 

(a) Examples of Reaso1Zable ·Accommoda
tio11. Reasonable accommodation .may in
pude, but is not limitciJ to, such measures as: 

•(1) Accessibility.. l\faking facilities used 
. by employees readily· accessible to and 
usable by handicapped persons;· and • 

© 1980, Commerce Clearing Hciuse, Inc:. 
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(2) Job Restructuring. Job restructuring, 
reassignment or transfer, part-time or mod
ified work schedules, acquisition or modi
fication of equipment or devices, the provision 
of readers or interpreters, and other sirpilar 
actions. 

(b) Limitatio11.s on Accommodation. How
ever, no accommodation shall be imposed 
which requires an employer or other covered 
entity to alter its premises beyond safety 
requirements applicable to other employees. 

(I) Str11ctural Alterations. As used in 
subsection (b), "to alter its premises" means 
a structural alteration of the building or 
grounds. Minor structural alterations may 
be .required as reasonable accommod~tion 
when appropriate or when pursuant to other 
accommodations, such as internal reorgani
zation or modification of equipment. 

(2} E~fs.ti?'Jl. .Q~ to Accommodate. Sub
section (b)' does not apply where there is 
an existing duty of accommodation under 
applicable federal or state law, or feel.era! 
or slate regulation. • 

(3) Ne111 Stnictrcres. Subsection (b) ·ap
plies only to existing structures and to 
new constructions begun within 180 pays 
after the effective date of the Physical 
Handicap Regulations, Subchapter 9 of these 
Regulations. Subsection (b) does not apply 
to any structure, structural addition, change 
or rnodili!ation begun later than 180 pays 
after the effective date of Subchaper 9 
of these Regulations. 

(c) Undzce Hardsl1ip. In determh1ing 
whether an accommodation would impose 
an undue hardship on the operations of 
an employer or other covered entity, factors to 
be considered include, but are not ,limited to: 

(1) The. overall size of the employer or 
other covered entity with respect to the 
number of employees, number and typ,1: of 
facilities, and size of budget; 

(2) ·The type of the employer's or oiher 
covereq entity's operation, including ' the 
composition and structure of the workforce; 

(3) The nature. and cost of the accpm
modation needed ri;lative to the .,ab~lity of 
the employer or other covered entity to 
absorb the cost; • • 

(4) The availability pf state, federal, or 
local tax incentives; and 

(S) The amount of assistance available 
from other agencies or organizations, in
cluding the California State Department of 
Rehabilitation, the U. S. Department of 
Health, Education and \Velfare, and other 
private and P.ublic agencie·s concerned with 
the physically handicapped. • 

(d) AcCl'ssibi!it;y Standards.' To comply 
with Subsections 7293.9(a) and (b), the 
design. construction or alteration oi premi~es 
shall be fo conformance with the standards 
set forth by the Office of the State Architect 
in the State Building Code, Title 24, pur
suant to Chapter 7 (commencing with Sec
tion 4450), Division S of Title 1 of the 
Government Code and Part 5.5 (commenc
ing with Section 19955) of Division 13 of 
the Health and Safety Code, 

Reference: Secs. 12920, 12921, 12926, 12940, 
G.overnment Code. 

,[If 20,846.10] 

Sec. 7294.0. Pre-Employment Practices. 
-(a). Recniitmenl ai:d Advertising. 

(I) Employers and othe:r covered entities 
engaged in recruiting activities shall con
sider qualified handicapped individuals for 
all jobs unless pursuant to a permissible 
defense. 

(2) It is unlawful to advertise or publi
cize an employment benefit in any way 
which discourages or is designed to dis
courage handicapped individuals. 

(b) Ai>pJications. 

(1) A11 emplo)-..r or other covered entity 
11116.Sl fairl:; co11sider applications from handi
capped individuals. \Vhere applications are 
being accepted in the normal course of 
business, an application from a. handicapped 
individual must be accepted. 

(2) Prohibited btqzciries. It is unlawful to 
ask general questions on physical condition 
in an application form or pre-employment 

• questionnaire or in the course of the selection 
process. Examples of· prohibited inquiries are: 

(A) "Do you have any particuiar disa
bilities?" 

(B) "Have·you ever been treated for any 
of the following dise:ises or conditions?" 

(C) "Arc you· now receiving or have you 
ever received Workers Compensation?" 

Employment Practices California ,r 20,846.10 
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'(J) Prm1issible Job-Related l11q11iry. It is 
awful to inquire conceming an applicant's 
·:resent physical condition or medical his-
·:rY if, and only if, that inquiry is directly 

·dated and pertinent to the position in 
;11estion or is directly related to a deter
nination of whether the applicant would 
:;danger his or her health and safety or 
!,e health and safety of others. 

•{c) Interviews. A..n employer or other 
•c,vere:1 entity shall make reasonable ac
. :•mrno.dation to the needs of physically 
··,andicapped persons in interviewing situa
:ons, e.g., prcrviding interpreters for the 

'·.~aring-impaired, or scheduling the inter• 
·,•iew in a room accessible to persons in 
.,·heekhairs. 

(d) Medical Examination. An employer 
rnay condition an offer of employment • on 
·:ie results of a medical examination con-
1•1cted prior to the employee's entrance on 
iuty in order to determine fitness for the 

1°:,I:, in question ··provided ..llia.t: • • 

fl) All entering employees in similar 
;•o-itions are subjected to such an examination. 

(2) \Vhere the results of such a medical • 
.:xm1ination would result in disqualifica-
•:on, an applicant or employee may submit 
::1dependent medical opinions for considera
(ion before a final determination on dis
iualification is. made. 

(3) The results are to be maintained on 
;tparate forms aad' shall be accorded con
•u!cntiality as medical records, except that: 

(A) Supervisors and managers may be 
nformed of restrictions on the work or 
!nties of physically handicapped persons 
ind necessary accommodations; and 

(B) First aid and safety personnel may 
·-c informed, where appropriate, that the 
··mcliticin might require emergency treatment. 

Reference: Secs. 12920, 12921, 12926, 12994, 
·::io\·ernment Code. 

[If 20,846.11] 

Sec. 7294.1. Employee Selection.-(a) 
:'rospecti,:e Need for Reasonable Accommo
:.llion. An employer or other covered 
~ntity shall not deny an employment benefit 
·,ecause of the prospective need to make 
arnsonable accommodation to a handicapped 
ir:dividual. • 

(b) Tr.sli11g. 

(1) An. employer or other covered entity 
shall not make use of any testing criterion 
that screens out, tends to screen -out or 
otherwise adversely affects a handicapped 
individual, unlesf!: 

(A) The test score or other selection 
criterion used is shown to be job-related 
for the position in question; and 

(B} An alternative job-related test ·or 
criterion that does not screen out or .tend 
to screen out -as many handicapped persons 
is not a.-ailable. 

(2) Tests of physical agility or strength 
shall not be used unless the physical agility 
or strength measured by such test is related 
to job performance. • 

(3) An employer or other covered entity 
shall select and administer tests concerning 
employment so as to best ensure that, when 
administered to any individual, including 
a handicapped individual, ·the test results 
accurately reflect the applicant's or em
ployee's job skills, aptitude, or whatever 
~ther factcr the test purports to measure 
rather than reflecting the applicant's or 
employee's physical handicap, except when 
tpose skills are the factors that ·the test 
purports to measure. To accomplish this 
end, reasonable .accommodation must be 
made in testing conditions. For example: 

(A) The test site must be accessible to 
applicants with a physical handicap. 

(B) For blind persons, an employer or 
other covered entity might translate written 
tests into Braille, pro\'lde or allow the use 
of a reader, or provide oral presentation 
of the test. 

(C) For quadraplegic persons, ;in em
ployer or other covered entity might provide 
or allow someone to write for the applicant 
or to allow oral responses to written test 
questicns. 

(Il) For persons with a hearing impair
ment, an employer or other covered entity 
might provide or allow the services of an 
interpreter. 

(E) For persons whose ·handicaps inter
fere ,\'1th their ability to communicate, an 
employer or other covered entity might 
allow additional time to complete the 
examination. 

© 1980, Commerce Clearing House, Inc. 
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(F) Alternate tests or indh·idualized as rn 20,ll'16.12J 
sessmrnts may be necessary where test Sec. 7294.2. Terms, Conditions and Privmodification is inappropriate. Competent ileges of Employment.-(a) Fri11ge Benefits.advice 11honlcl be sought before attempting It shall be uniawful to condition any emsuch modification since the valiclity of the ployment decision regarding a physicallytest may be affected. handicapped applicant or employee upon 

("-) \\'here reasonable accommodation is the waiver of any fringe benefit. 
appropriate, an employer shall permit the Refere11ce: Secs. 12920, 12921, 12926,_12994,use cf readers, interpreters, or similar sup Government Code.portive individuals or instruments. 

Reference: Secs. 12920, 12921, 12926, 12994, 
Government Code. 

Mandatpry Retirement 
(Public Employees) 

11 20,865 
..,Reprodu_ced..b.e~O}V is the California Act which makes illegal the manda

tory retirement of public employees prior to attainment of age 70. The Act 
ireads as presented in S. B. 130, L. 1978, effective :July. ii, 1978. 

Section 7508. No public pension and re- I This section shall not be construed to 
tirement plan shall require any mempers apply to persons engaged in active law 
to retire prior. to the attainment of age 70. enforcement or who are firemen. 

[The next page is 8193-S.] 

Employment Practices California ,i 20.846.12 
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Exhibit No. 9 

REMARKS 

OF 

THOMAS J, PELOSOJ JR, 

CHIEF DEPUTY DIRECTOR 
MICHJGAN DEPARTMENT OF CIVIL RIGHTS 

BEFORE THE 

U,S, COMMISSION ON CIVIL RIGHTS 

#CONSULTATION ON ISSUES OF HANDICAPPED AMERICANS" 

MAY 13J 1980 
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MICHIGAN'S CIVIL RIGHTS ENFORCEMENT POWERS ARE DERIVED FROM 

THE STATE CONSTITUTIOi~ AND TWO PUBLIC ACTS (P,A, 453 AND 220 OF 

1976), EFFECTIVE MARCH 31, 1977, WITH SUBSEQUENT AMENDMENTS, 

THE CO~PREHENSIVE ELLIOTT-LARSEN C[VIL RIGHTS ACT BROADENED 

JURISDICTION IN AREAS OF EMPLOYMENT, EDUCATION, HOUSING, PUBLIC 

ACCCMMODATION AND PUBLIC SERVICE TO INCLUDE SEVERAL r•m·1 PROTECTED 

CLASSES (AGE, SEX, MARITAL STATUS, HEIGHT, WEIGHT AND ARREST 

RECORD), PROTECTION FOR THE HANDICAPPED, HOWEVER, PRESENTED 

SOME UNIQUE PROBLEMS THAT COULD BE BETTER SERVED BY SEPARATE 

°LEGfSLATION, THE SEPA8ATE L[GISLATION, OFFERI~G PROTECTI.ON FOR 

THE HANDICAPPED IN PARALLEL AREAS, IS PUBLIC ACT 220, THE 

MICHIGAN HANDICAPPERS' CIVIL RI~HT~ACT, 

THE HANDICAPPERS' ACT SPECJFJCALLY PRO'HIBITS.D!SCRIM!NATION 

!ri:CAUSE OF HANDICAP UNRELATED TO ABILITY TO PERFOR:•I A SPEC!FIC 

JOB OR BENEFIT FROM A PUBLIC ACCOMMODATION OR PLACE OF RESIDENCE, 

IT PROH!BiTS EDUCATIONAL INSTITUTIONS FROM PROMOTING OR FOSTERHIG 

PHYSICAL OR MENTAL STEREOTYPES IN CURRICULUM DEVELOPMENT, TEXT-
• ;-1 

BOOKS AND TRAINING OR LEARNING MATERIALS, 'IT ENCOURAGES, ·,BUT 

DOES NOT REQUIRE AFFIRMATIVE ACTION, PERMITTING ADOPTION, WITH 

COMMISSION APPROVAL, OF PLANS TO "ELIMINATE PRESENT EFFECTS OF 

PAST DISCRIMINATORY PRACTICES OR ASSURE EQUAL OPPORTUNITY" TO 

HANDICAPPERS, 

https://PROTECTI.ON


436 

THE ACT PROHIBITS ELICITING INFORMATION CONCERNING HANDICAP 

UNRELATED TO JOB PERFORMANCE, THE STATE'S ATTORNEY GENERAL 

RECENTLY NEGATED A DEPARTMENT POLICY WHICH MADE IT UNLAWFUL TO 

INQUIRE ABOUT HANDICAP OR THE USE OF ADAPTIVE DEVICES OR AIDS, 

HE HELD THAT SUCH INFORMATION .WAS NECESSARY FOR PROVISION OF 

REASONABLE ACCOMMODATION, P,A, 220 INCORPORATES A CLAUSE MAKING 

EMPLOYERS RESPONSIBLE FOR ACCOMMODATING AN EMPLOYEE OR APPLICANT, 

UNLESS SUCH ACCOMMODATION WOULD IMPOSE UNDUE HARDSHIP, IN SOME 

.. f::fa.-S.~~,......:~ ~IMPLE ADAPTIVE AID OR DEVICE MAY EQUIP THE HANDICAPPER 

FOR JOB PERFORMANCE, THERE IS LITTLE CASE LAW TO ESTABLISH 

"REASONABLE ACCOMMODATION," HOWEVER, AND EVEN SKIMPIER HISTORY 

OF VOLUNTARY ACCOMMODATION FOR HANDICAPPERS BY EMPLOYERS, 

NEED FOR NEW INVESTIGATIVE TRAINING FOR STAFF WAS INHERENT 

WITH THE ENACTi-!EMT OF THE HANDICAPPERS' CIVIL RIGHTS ACT, 

SPECIAL INVESTIGATIVE TOOLS ARE EMPLOYED: THE CLAIMANT MUST (1) 

COMPLETE AN INFORMATION SHEET IDENTIFYING THE HANDICAP AND THE 

AGENCY OR PHYSICIAN CERTIFYING THE HANDICAP, AND INDICATING 

REASONABLE ACCOMMODATION THE RESPONDENT COULD MAKE TO EMPLOY THE 

HANDICAPPER, AND (2) SIGN MEDICAL RELEASE FORMS FOR OBTAINING 

NECESSARY RECORDS, 

INVESTIGATORS, WHO RARELY POSSESS MEDICAL EXPERTISE, MUST RELY 

ON OUTSIDE EXPERTS FOR JUDGING THE SEVERITY OR RESTRICTIONS OF A 

PHYS ICAL OR MENTAL CONDIT ION, IF RES POND ENT AND CLAIMANT 

PHYSICIANS DISAGREE ON LIMITATIONS IMPOSED BY THE HANDICAP, A 

THIRD (NEUTRAL) PHYSICIAN IS EMPLOYED, WITH THE THIRD OPINION 

RECEIVING THE WEIGHT IN RESOLUTION OF THE COMPLAINT, 

-2-
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ANOTHER INVESTIGATIVE TOOL IS THE JOB OR TASK ANALYSIS, 

FOR THIS, THE INVESTIGATOR MUST VISIT THE JOB SITE, OBSERVE 

AND OFTEN EVEN PERFORM THE WORK, QUESTION OTHER WORKERS AND 

SOMETIMES CONFER WITH UNIONS HAVING KNOWLEDGE OF THE ACTUAL 

JOB REQUIREMENTS, 

ALTHOUGH PUBLIC ACT 220 REQUIRES HANDL! NG OF COMPLAINTS ON 

A CASE-BY-CASE BASIS, THERE ARE SIMILARITIES IN THE CASES 

qESOLVED TO DATE, ALL HAVE INVOLVED DEfENSIVE ARGUMENTS OF 

.RESl:O!,U::.C:NJS \'{HO MAINTAIN THEY CAN NOT HIRE HANDICAPPERS BECAUSE 

THEY COULD INCUR FUTURE INJURIES, FURTHER, THEY ARGUE A 

DRAMATIC INCREASE IN LIABILITY FOR WORKERS COMPENSATION IMPOSES 

UNDUE HARDSHIP, 

THE COMMISSION REJECTS THE POSSIBLE FUTURE INJURY DEFENSE, 

INTEP.PRETHIG THE LAW TO ME,:rn CURRENI ABILITY TO PERFORM, THE 

WORKERS COMPE1~SATION LIABILITY PRESENTS AN ADMITTED CONFLICT 

WITH PROTECTION FROM DISCRIMINATION FOR THE HANDICAPPED, THE 

ISSUE WAS SUBJECT FOR HEATED DEBATE BY THE LEGISLATURE DURING 

DEVELOPMENT OF THE ACT, ARGUMENTS OF THE POSSIBLE BURDEN IT 

COULD PLACE ON RESPONDENTS WERE OVERRIDDEN BY PASSAGE OF THE BILL, 

THE COMMISSION HAS RULED CONSISTENTLY THAT HANDICAPPED 

APPLICANTS PROTECTED BY THE ACT MUST BE CONSIDERED FOR SPECIFIC 

JOBS, THIS RESULTS FROM AUTO INDUSTRY PRACTICES OF PLACING 

APPLICANTS IN BROAD JOB CLASSIFICATIONS, LIMITATIONS DETERMINED, 

FOLLOWING REQUIRED PHYSICAL EXAMINATIONS, THEN WERE APPLIED TO 

-3-
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ALL JOBS WITHIN THE CLASSIFICATION, IN THESE CASES, THE 

COMMISSION HAS DIRECTED THAT DETERMINATION OF THE PHYSICAL 

REQUIREMENTS OF SPECIFIC JOBS MU.ST BE MATCHED WITH ABILITIES 

OF THE. CLAIMANTS AND OF ALL FUTURE APPLICANTS, 

SINCE 1977, THE DEPARTMENT HAS RECEIVED OVER FIFTEEN HUNDRED 

HANDICAPPER COMPLAINTS, FROM OUR RECORDS, \'IE KNOW THES:: COM-

PLAINTS, PHYSICAL AND MENTAL, NOW RANK THIRD IN THE TOTAL NUMB:;R 

FI LED, RACE AND SEX LEAD, BET\'/EEN TWO-TH !RDS AND THREE-QUARTERS 

OF THESE CLAIMANTS ARE ~/HITE MALE.S, APPROXIMATELY 95 PER CENT 

OF ALL COMPLAINTS ARE IN THE AREA OF EMPLOYMENT, AND MOST INVOLVE 

FAILURE TO HIRE OR UNFAIR DISMISSAL. A HAND-TABULATED SURVEY 

SHOWS THE MOST FREQUENTLY CITED HANDICAP IS BACK TROUBLE, FOLLOWED 

BY COMPLAINTS OF DISCRIMINATION DUE TO VISION, EPILEPSY AND 

l'tEART PROBLEMS, OVER ELEVEN HUNDRED OF THESE CASES HAVE BEErl 

CLOSED, ABOUT FORTY PER CENT OF THESE RESULT IN BENEFICIAL 

RESOLUTION FOR THE HANDICAPPER, 

WHILE THE MICHIGAN CIVIL RIGHTS DEPARTMENT IS CONSTITUTIONALLY. 
MANDATED TO ENFORCE CIVIL RIGHTS LAWS OF THE STATE, THE DEPARTl·fENT 

COOPERATES WITH OTHER AGENCIES TO ENCOURAGE COMPREHENSIVE PRO

TECTION FOR HANDICAPPERS, AMONG THESE IS MICHIGAN'S BUREAU OF 

REHAB I LI TAT ION, 

THIS- BUREAU WORKS WITH BUSINESSJ:S TO ACHJEVE VOLUNTARY JOB 

PLACEMENT OF HANDICAPPERS, THE BUREAU ALSO ADMINISTERS THE 

SECOND INJURY PROGRAM, WHICH ENCOURAGES THE HIRING OF PERSONS 

WITH BACK, HEART, DIABETIC OR EPILEPTIC CONDITIONS, INCENTIVE 

-4-
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TO HIRE IS PROVIDED THROUGH LIMITING LIABILITY FOR AN OCCUPA

TIONAL INJURY OR ILLNESS TO TWO YEARS, SUBSEQUENT BENEFIT 

PAYMC:NTS COf-lE FROi·I THE SECOND INJURY FUND, TO WHICH ALL Ei·l?LOYERS 

CONTRIBUTE, THE CIVJL RIGHtS D~PARTMEijT ENCOURAGES QUALIFIED 

CLAIMANTS TO USE THIS PROGRAM TO EXPEDITE THEIR HIRE BY OTHER

WISE RELUCTANT EMPLOYERS, DEPARTMENT STAFF ALSO ENCOURAGES 

RESPONDENTS TO ADMINISTER PHYSICALS PRIOR TO HIRlilG, IN ORDER 

TO USE THE SECOND INJURY FUND MORE FREQUENTLY, 

IN FEBiWARY, STANDARDS AND PROCEDURES TO IMPLEMENT THE 

GOVERNOR'S EXECUTIVE DIRECTIVE 1979-4, "CIVIL RIGHTS COMPLIANCE 

IN STATE AND FEDERAL CONTRACT," WERE AMENDED TO INCLUDE HANDI

CAPPERS, HANDICAP HAS BEEN DEFINED, CONSISTENT WITH STATE AND 

FEDERAL REGULATIONS, AND SPECIFIC AFFIRMATIVE STEPS HAVE BEEN 

crt.JTLINED, TO iNSURE EQUAL EMPLOYMENT OPPORTUNITY AND EQUAL 

OPPORTUNITY IN THE PROVISION OF SERVICES, ACTIVITIES AND PROGR~~S. 

FURTHER, A PROPOSED AMENDMENT TO PUBLIC ACT 220 WOULD REQUIR~ 

A NON-DISCRii-iINATiON CLAUSE IN ALL STATE CONTRACTS, AND REQUIRE 

SPECIAL EFFORTS BY EDUCATIONAL INSTITUTIONS TO RECRUIT HANDI

CAPPED EMPLOYEES AND, IN HIGHER EDUCATION, STUDENTS, THE 

SIGNIFICANT PORTION OF THIS BILL WOULD BROADEN THE DEFINITION 

OF MENTAL HANDICAP, NOW COVERING ONLY MENTAL RETARDATION (EXCEPT 

IN HOUSING), TO COVER THE FULL RANGE OF MENTAL CONDITION, THE 

DEPARl::t·IENT HAS SUGGESTED THIS EXPANSION BE LIMITED TO "MENTAL 

-5-
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RETARDATION AND MENTALLY RESTORED" DUE TO LIMITED ABILITY OF 

BOTH PUBLIC AND PRIVATE SECTORS TO DETERMINE PRESENT ABILITY 

TO PERFORM, E:<PAi,JSION OF THE DEFINITION COULD IMPAIR INVESTI

GATION AND :'(ESOLUTION OF COMPLAINTS, ALTHOUGH IT WOULD BENEFIT 

PERSONS WITH A HI STORY OF MENTAL ILLNESS \'/HO SUFFER EMPLOYMENT 

DISCR!i~INATION, 

ENACTMENT OF TliE MICHIGAN HANDICAPPERS' CIVIL RIGHTS ACT \·/AS 

SLOW IN COMING, AND INADEQUACIES AND AMBIGUITIES CONTINUE TO 

SURFACE, THIS IS INEVITJI.BLE BECAUSE THIS ACT, MORE THAN ANY ... ~- ·----· 
OTHER CIVIL RIGHTS LEGISLATION, IS DESIGNED FOR THE INDIVIDUAL, 

EACH CASE IS UNIQUE, AND THE LAW UNDERGOES CONTINUING SCRUTINY 

AND IrlTERPRETATION AS EACH CASE IS LITIGATED OR RESOLVED, 

BUT, \'IEAKNESSES NOTWITHSTANDING, OUR EXPERIENCE WITH THE 

ACT HAS CONVINCED US THAT HANDICAP DISCRIMINATION CAN BE :JE.",!...T 

\'/ITH EFFECTIVELY BY AN ESTABLISHED CIVIL RIGHTS AGENCY, 

-6-
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HMIDICAPS ALLEGED BY CLAI!i/\NTS 
FILiilG HAilDIC,'\PPER C0MPLAFITS 

0CT0~ER 1979 - MAY 1980 . . 

2,5 .1:·~ 
-~- ~:; 

·Ep11~psy ·. i5 6 ol~='.~ , ... C' .,,,,. 
:it:~:-~ •'- v."":; 

.:l. " .., .. J .J 

~ I •.: J 

i .s-~;;c:;:~:Jr.,i~r. , 4 
Hi;i1 i3lcod Pressm:-e 7 3. i ~~ 
r.t:ri :ig 1 .a:~ 

2 0.9;'.:Asthma 
2 0.9%P-::-:: l}'S'i·S ... ,.. ,..,

88 .J';j.o,;,0tneo Urii:no:·:n 
·.~.·~:--·· -·---

SOURCE: Unpublished data. Enforcement Bureau, 
;-:! .:~~ ~;;,-; De;jaa7thici1-.: ct Ci Vii rti ghi:5 

m 

6,;ck 99 25. 7'~ 
Vis~on 33 8.~:; 
~~i1epsy 25 6. ,~~ 

r: ~:,Heart 20 .Jo'!"•; 

Diabetes 12 3.2~; 
A lco!101 i s::i 14 3.e:; 
Amom:ation 9 - 2.4~; 
High Bleed Pressure 9 2.4~; 
Hearing 12 3.2~; 
Asthma 10 2·. 7;; 
Paraiysis 10 2. ;,;., .. ,.,.,

•0tl:er/l;nl:no:-m 118 vi .U..1 

SC:.;RCE: Unpt:biis!-,ed C:utu, Enforcer.:ent 'Bureau, 
r,:; chi gan D~partu.ent of Ci vi 1 -~1 ~hts 

PREPARED BV°: Research, Evaluation & Data Systems Bureau 
M~ chi gan Department of Ci vi 1 Rights 
·5/4/80 
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n:,:i:r,r~;;;, cc:-i;,:_;,;;;1.; rit~:J ~n-:;i :zr.:: 

I,--;-1r:- ·: ;.:.. :.:. --- • ~ ·~s. 
F."f. _1";:"·1 -::0 ".t:l.!--19 7;)=-~ F.'{. 1'iii-7~ 'F."! l"l?~-;7 

4 ,,, . ,TIYi.:.l 162 o.O:! !:02· 8.5;; 5i5 10.~; 2:'.i~ ..., 

iH ::ATIJ?.~ 

£r.:;:lcyr.-.ent 155- 95.7~ 4i4 94.41 541 94. i:: 2S3 35;5:; 
Housing ·l 0.6~ 7 1.4::: 6 1.0:. .: 1.5;;. 
?!;~1 iC J,cc::~:. 6 ~.7'! 13 2.6~ 11 1.9~ s 1.. ~5 ~c- ··-·:: .... 0 01, 5 1.0: 7 1.Z:: 0 0~ 
~.!J~J.t.:..::gt;·. 0 o:; 3 0.5:; 10 1.7~ 0 o:;

•, 
il-r. ;-m: 1; co:-li:L~::ir 

Ei::µlcy:-:ant 
l:fr:~;; ·35. 21.~:; 204 40.5~ 244 42. .!~ lel 61.S~
tior;;i::;; Con~ftions 21 13.0~ 38 i.-6:; So 9.i:; 10 3.3';.
l.i:;off-Raca11 20 12.3~ 28 5.6!: 35 6.1:: 10 3.3':
Oi~clplinar:; -Layoff 5 ·3·_ 1:: 7 1.4:: 11 1.9~. 3 1.1~
Tr~ i ni n;-llpgi-adl ,1g .4 2.s:: 12 2.4~ 15 2.6Z 3 1.rn
Ui s :ii,1 rf11 64 39.5-: 161 32.11: 1i2 29-.-J~ 5,1 20.0~
L1ni::i1 i:c:::plalnt 4 2.5:; 3 1.6:: 7 1.25 .. 5 2.3:;
Other 2 1.2:; 16 3.2~ 1 0.2~ 6 2.r, 

Ho:..:ir.;= 
;t-2:'1nill .to ~enc/Se 11 0 oz 4 0.3: 3 o.s:; 2 0• v. .. - . 
Unf,1ir Ccr.di tfor.~ 0. o:: 0 o:; 1 0.21 0 I);; 
Ctr.~r 1 0.6~ J o.~~ 2 0.3: 2 o.s: 

C:C:;c.!~im, 
C:.~p•il~i1m 0 0• l 0.2~! 0 o:: 0 G

..
" 0.• .. 

Curricuiu:~ ·0 o: 0 ., 1 0.2:: 0 o:: 
A1~is~ion Follc:; 0 O".. 2 0.4l 1 0.2:; 0 o::' 0.•Other 0 .. 2 0.4::! 5 0.9:: 0 o:. 

Pualie ,~cco::i./Serv. 
Refu~c"l 1 of Service 4 2.~.r.·• 10 2.0:: 13 2,3'.: 4 1.5-: 
Un~qual Scrv. 2 1.2;; 6 l.2S .8 1.4;: 1 0.4::! 

!!!_Pf:CE 0~ .9~!}'\iff 
Bl,1r.l: 2'3 17.3:! 107 21.3~ 1~3 28.37. 41 15.6!: 
1/hl.tc 127 78.t,-; 369 73.s;; 386 67. l~ 20d 79 .. 4:: • 

0
..Asfon 0 .. 0 o:: 1 0.2:: 0 0! 

l&Lin f,::i,ric..:n 2 1.2:~ 7 1.-1!; 9 1.6~ 9 3.4~
f,,:-,,ri can lr:diun 0 0~ 1 0.2:: 6 1.0:: 0 O:! 
Olhr.r 5 3. 1:: ..18 3:6:; 10 1.7~ •l 1.5:': 

RY .~F.:~ OF Ct:,1:-:;mr 

1-:llc 112 69. 1;: 372 74.l'.: 385 67.u:: 20!) 79.4!: 
fr,i•.1lc 50 30 ..9:: 129 25.7:~ 190 3J.o.; 5•1 20.6'.;
0,·~,1niza~ion 0 o, 1 o.z::· 0 0~ 0 o:: 

soa;:cc: Unpu\11! ~hcd co,q>~tcr rrintouls, Hichigan oc·p.1rtir.c11t of Ci-Iii Rights. 

P1<.Er.t.i1rn BY: nc~carch, EvillUJtion r. ll,ll,1 Systems. Cur~au 
l:lichi•1,1n l!~pilrlr::-:?n•~ of Ci·:11 P.i!Jhl5 - !-~,:; (i, 191:0 . 
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HANDICAP COMPLAINTS CLOSED BY MDCR 
BY TYPE OF CLOSING 

FIRST 6 MOS. 
F. y. 1979-SQ F.·Y. 1973-79 F.Y. 1977-78 

TOTAL 218 7.4% 462 8.8% 379 7.2:: 

Total Adjusted
Orc!ers issued 

89 
3 

40:8:. 
3.7~ 

187 
l 

40.5f, 
0.2:; 

147 
0 

33,3:i 
0,, ,. 

Adjusted
Lack of Evidence, Adj.
Withdrawn Adj.
Other Adjusted 

15 
8 

43 
15 

6.. 9% 
3.7% 

19. 7% 
6.9% 

29 
10 

101 
46 

6.3% 
2.2% 

21.9% 
10.0% 

23 
16 
59 
49 

6.1% 
4.2% 

15.6% 
12.9% 

.. . -· -·--·--· 
Lack of Evidence 72 33.0'.t 139 30.1% 119 31.4% 

Withdrawn 40 18. 3% 63 13.6% 50 13.2% 

Lack of Jurisdiction 2 0.9% 17 3.7% 18 4. 7:~ 

Other 15 6.9% 56 12 .1% 45 11.9% 

SOURCE: Unpublished Computer Printouts, Michigan Department of Civil Rights. 

PREPARED BY: Research, Evaluation &Data Systems Bur~aµ,
Michigan Department of Civil Rights
May 1980. 
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Act No. 220 
Public Acts of 1976 

Approved by Governor 
July 28, 1976 

STATE OF MICHIGAN 
78TH LEGISLATURE 

REGULAR SESSION OF 1976 

Introduced by Senators Olterbacher, Corbin, Nelson, Cartwright, Holmes and Kildee 

··· ENROLLED SENATE BILL No. 749 
AN ACT lo define lhe civil rights of individuals who have handicaps; and to prohibit discriminatory 

practices, policies, and customs in the exercise of those rights. 

The People of the Stare of Michigan enact: 

ARTICLE 1 

Sec. 121. This act shall be known and may be cited as the "Michigan handicappers' civil rights act". 

Sec. 102. The opportunity to obtain employment, housing and other real estate and full and equal utili7.ation 
of public accommodations, public services, ;md educational facilities without discrimination because of a 
handicap is guaranteed by this act and is a civil right. 

Sec. 103. As used in this act: 
(a) "Commission" means the civil rights commission established by section 29 of article 5 of the state 

constitution of 1963. 
(b) "Handicap" means a determinable physical or mental characteristic of an individual or the history of the 

characteristic which may result from disease, injury, congenital condition ofbirth, or functional disorder which 
characteristic: 

(i) for purposes of article 2, is unrelated to the individual's ability to perform lhe duties of a particular job or 
position, or is unrelated to the individual's qualifications for employment or promotion. 

(ii) for purposes ofarticle 3, is unrelated to the individual's ability to utilize and benefit from a place of public 
accommodation or public service. 

(iii), for purposes of article 4, is unrelated lo the individual's ability to utilize and benefit from educational 
opportunities, programs, and facilities at an educational institution. 

(iv) for purposes of article 5, is unrelated to the individual's ability to acquire, rent, or maintain property. 
(c) "Handicapper" means an individual who has a handicap. 
(d) "Mental characteristic" is limited to mental retardation which is significantly subavcrnge general 

intellectual functioning, and for purposes of article 5 only to a determinable mental ~•mdition of an 
individual or a history of such condition which may result from disease, accident, condition of birth, or 
functional disorder which constitutes a mental limitation which is unrelated to an individual"s ability to 
acquirl•. rent, or maintain property. 

'(e) "Person" includes an individual, agent, association, corporation, joint apprenticeship committee, joint
stock company, labor union, legal representative, mutual company, partnership, receiver, trust, trustee in 
bankruptcy, unincorporated organization, the state, or any other legal or commercial entity or governmental 
entity or agency. 
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ARTICLE2 

Sec. 201. As used in this article: 
(a) "'Employee"' does not include an individual employed in domestic service of any person. 
(bl "'Employer• means a person who has4 or more employees or a person who as contractor or subcontractor 

is furnishing material or performing work for the state or a governmental entity or agency of the state and 
includes an agent of such a person. 

(c) "'Employment agency" means a persqn regularly undertaking with or without compensation to procure 
employees for an employer or to procure for employees opportunities to work for an employer and includes an 
agent of such a person. 

(d) "'Labor organization" includes: 
(i) An organization of any kind, an agency or employee representation committee, group, association, or 

plan in which employe~s participate and which exists for the purpose, in whole or in part, of de;iling ~ith, 
<?mployers concerning grievances, labor disputes, wages, rates of pay, hours, or other terms or conditions of 
employment. 

(ii) A conference, general committee, joint or system board, or joint council which is subordinate to a 
national or international labor organization. " 

(iii) An agent of a labor organization. 

Sec. 202. (I) An employer shall not: 
·(a)-· F;il"°";r refuse to hire, recruit, or·promote an individual because of a handicap that is unrelated to the 

individual's ability to perform the duties of a particular job or position. 
(b) Discharge or otherwise discriminate against an individual with respect to compensation or the terms, 

c·onditions, or privileges of employment, because of a handicap that is unrelated to the individual"s ability to 
perform the duties of a particular job or position. 

(c) Limit, segregate, or classify an employee or applicant for employment in a way which deprives or tends 
In deprive an individual of employment opportunities or otherwise adversely affects the status ofan employee 
because of a handicap that is unrelated to the individual's ability to perform the duties of a particular job or 
position. 

•(d) Fail or refuse to hire, wcruit, or promote an individual on the basis of physical or mental examinations 
that are not directly related to the requirements of the specific job. 

(e) Discharge or take other discriminatory action against an individual on the basis of physical or mental 
t1xaminations that are not directly .related to the requirements of the specific job. 

(f} Fail or.refuse to hire, recruit, or promote an individual when adaptive devices or aids may be·utilized 
thereby enabling that individual to perform the specific requirements of the job. 

(g) Discharge or take other discriminatory action against an individual when adaptive devices oraids may be 
utilized thereby enabling that individual to perform the specific requirements of the job. 

(2) This section shall ~ot apply to the employment of an individual by his parent, spouse, or child. 

~ec. ~3. An employment agency shall not fail or refuse to refer for employment, or otherwise discriminate 
against an individual because of a handicap pr classify or refer for employment an individual on the basis·of a 
handicap that is unrelated 19 the individual's ability to perform the duties of a particular job or position. 

Sec. 204. A labor organization shall not: 
(a) Exclude or expel from membership, or otherwise discriminate against a member or applicant ,fi)r 

membership because of a handicap that is unrelated to the individuars ability to perform the duties of .a 
particular job or position which entitles him to membership. 

(b) Limit, segregate, or classify membership, or applicants for membership, or classify or fail or refuse-to 
refer for employment an individual in a way which would deprive or tend to deprive an individual of 
employment opportunities, or which would limit employment opportunities or otherwise adversely affect the. 
status of an employee or of an applicant for employment, because of a handicap that is unrl!lated to the 
individual's ability to perform the duties of a particular job or position. 

(c) Cause or attempt to cause an employer to violate this article. 

Sec. 205. An employer. labor organization, or joint Labor management committee controlling appren
ticeship, on the job, or other training or retraining programs shall not discriminate against an individual because 
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of a handicap in admission to, or employment or continuation in, a program established to provide 
apprenticeship or other training. 

Sec. 206. (I) An employer, labor organization, or employment agency shall not print or publish or cause to 
be printed or published a notice oradvertisement relating to employment by the employeror membership in or 
a classification or referral for employment "y the labor organization, or relating to a classification or referral for 
employment by the employment agency, indicating a preference, limitation, specification, or discrimination, 
based on a handicap that is unrelated to the individual"s ability to perform the duties of a particular job or 
position. 

(2) Except as permitted by applicable federal law, an employer or employment agency shall not: 

(a) Make or use a written or oral inquiry or form of application that elicits or attempts to elicit information 
concerning the handicap of a prospective employee for reasons contrary to the provisions or purposes of this 
act. 

'(b) Make or keep a record of information or disclose information concerning the handicap of a prospective 
employee for reasons contrary to the provisions or purposes of this act. 

(c) Make or use a written or oral inquiry or form of application that expresses a preference, limitation or 
specification based on the handicap of a prospective employee for reasons contrary to the provision; or 
purposes of this act. 

• ·sec. 201: Nothing in this article shall be interpreted to exempt a person from the obligation to accommodate 
an employee or applicant with a handicap for employment unless the person demonstrates that the 
accommodation would impose an undue hardship in the conduct of the business. 

Sec. 208. A person subject to this article may adopt and carry out a plan to eliminate present effects of past 
discriminatory practices or assure equal opportunity with respect to individuals who have handicaps if the plan 
has been filed with the commission under rules of the commission and the commission harnot disapproved the ~= ' 

ARTICLE3 

Sec. 301. As used in this article: 
(aj "'Place of public accommodation"' means a business,.educational institution, refreshment, entertainment, 

recreation, or transportation facility of any kind, whether licensed or not, whose goods, services, facilities, 
privileges, advantages, or accommodations are extended, offered, sold, or otherwise made available to the 
public. 

(b) "'Public service"' means a public facility, department, agency, board, orcommission, owned, opera red. or 
managed by or on behalf of the state or a subdivision thereof; a county, city, village, township, or independent 
or regional district in the state, or a tax exempt private agency established to provide service to the public. 

Sec. 302. Except where permitted by law, a person shall not: 
(a) Deny an individual the full and equal enjoyment of the goods, services, facilities, privileges, advantages, 

and accommodations of a place of public accommodation or public service because of a handicap that is 
unrelated to 'the individual"s ability to utilize and benefit from the goods, services, facilities, privileges, 
advantages, or accommodations or because of the use by an individual of adaptive devices or aids. 

(bl Print, circulate, post, mail, or otherwise cause to be published a statement, advertisement, or sign which 
indicates that the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and 
accommodations of a place of public accommodation or public service will be refused, withheld from, or 
denied an individual because ofa handicap that is unrelated to the individual"sability to utilize and benefit from 
the goods, services, facilities, privileges, advantages, oraccommodations orbecauseof the use by an individual 
of adaptive devices or aids, or that an individual's patronage of or presence at a place of public accommodation 
is objectionable, unwelcome, unacceptable, or undesirable because o( a handicap that is unrelated, tp the 
individual"s ability to utilize and benefit from the go<;>fts, services, facilities, privileges, advantages, or 
accommodations or because of the use by an individuill of adaptive devices or aids. 

Sec. 303. This article shall not apply to a private club, or other establishment not in fact open to the public, 
except to the extent that the goods, services, facilities, privileges, advantages, or accommodation~ of the private 
club or establishment are made available to the customers or patrons of another establishment that is a place of 
public accommodation, or if it is licensed, chartered, orcertifiedby the state orany of its political subdivisions. 
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A:I\TICLE 4 

S,•c. 401. As usl'<l in this artic:ll'. ··.,cJncational institntion" means a public or private institution and includes an 
:ll'acll'm)'. colll'Jl:e, elenwntal'): or secondary school, extension course, kindergarten, nurser)·, school system, 
sdmol district, or uni\'t•rsity. and a business, nursing, professional, secretarial, technical, or \'Ocational school;. 
ancl inclucl,•s an aJ1:<'nt,of an educational institution. ., ·~ 

S,•,·. '.!02. An ,•ducational ir;sfitution shall not:•' 
(a) Discr.iminat,• in any mannl'r in th<' full ntilization of or'benefit from the institution, or the servi_ces 

pro\'id,•d and r('nd<'rl'd thereby to an indi\'idual because of a handicap that is unrelated to the individual's 
ability to utilize and lll'nt•fit from the institution or its services, or because of the use by an individua.I of adaptive 
d,•,·ices or aids. • 

(h) Exclud,•. l'Xpl'l. limit. or oth,•rwis<' discriminate against an indi\'idual seeking admission as a student or.a;; 
iudh·idual ,•nrnlled as a stud,•nf iii thP t,•rms, conditions; and pri\'ileges of tlie'instittlfion, because of aliandicap 
that is unrdat,•d to the indi\'idual's ability 'to utilize and benefit from the institution, or because ,if tlie use by an 
indi,·iclual of adaptivr dr,·il-es or aids. 

(l') :\lake or use a written or oral inquiry or form of application for admission that elicits or aftenipfs to elicit 
information, or make or kel'p a rl'cord. concerning the handicap of an applicant for admission for reasons· 
,.nntral')' to tlw pro\'isions or purposes of this act. , 

"(df"Pfim'Tir pt1blish or.cause to be printed or published a catalog or other notice or ad\'ertisement indicating a 
pn•f,•renc,•. limitation. specification, or discrimination based on the handicap of an applicant that is unrela.ted 19. 
th,• applicant's qbility to utiliw ancl benefit from the institution or its services, or the use of adaptive devices or 
,,ids hr an applicant for adnussion. 

(.el :\nnnuncr or follow a. policr o"f clenial or limitation thro,ugh a quota or otherwise of educational 
, •pportunitil•.s,of a group or its members because of a.handica1ithat is unrelatecl to the i.roup or membl'rs' ability 
In utiliz,• ai,/1 h,·nl'fit from thl' institution or its ser,ices, or because of the use hr the members of a group or ah 
iudi\'idual in th!' J1:roup of adapti\'e devices or aids. 

(f) D,•,·rlnp a l'Urriculum or utilize textjiooks and training or learning materials which promote or foster 
p~rsical or nwntal st,•rt•otrpes. 

S,•t·. -IU:J. An rducalional institution may adopt and carry out a plan to eliminate present effects of ,past 
discriminatory pra,·ti.,·,•s pr assur<• e.qual opportunity wi!h respect to indi\'icluals wl11) have hanclicaps if the plan 
is fil'ed with the l'ommission, under mies of the com1"1ission ai1d the commissio11 has not clisap()ro,·ed the plan. , 

ARTICLES 

S1•t·. 501. As used in this articll': "' 
(a) "llousinJI: accommodation" includes improved or uniinpro\'ed real property, or a part thereof, which is 

ust•d or nc,·upil'll, or is intended, arragned, or designed to be used,or occupied, as the home'!' residence of 
I or mun• pPrsnns. 

.. • ' ~· .,, J
(h) "Innuediatl' family" nll'ans a spouse, parent, child, or sibling. 
(~•) "l\cai Pstat,• .im,1k1•r or- salesman" me~ns a person, wheth~r licensed' or not,, ),:l,o, for or with the 

t'XpPctation of recl'i\'ing a considl'ration, lists, sells, purchases;-exchanges, rents, or ll'as!'s rral property. or who 
n,<'l!Otiates nr atlpmpts to negotiate any of these activities., or ')·ho holds hifllself out as en11;agecl in th,e;se ac,tivitirs, 
"' who m•gotiates or attemp,ts to ,negotiate a loan secured or.to be secured by a mortgage or other encumbral]ce 
upon r!'al ,1>.roperty. or who is· engaged' in the business of, listing real property in.a publication; or a person 
qnployed hr or aclinJI: on h,•half of ;my ,of these per.sons. , , 

(d)· "1\,•al estate transaction" ml'ans th,• sale. exchange, r~ntal, or lease of real proper!}\, or an interest therein. 
(,·) "lh•al propertr" includ,•s a b'l1ildihg, stmcture, mobile hmi1e. real l'state, Janel, mobile home park; trailer· 

park. teneinent. leasehold; or an interest in a teal estate cooperative· or condominium. 

Src. 502. An owner or anr other person engaging in a real estate transaction, or a real estate broker or·· 
sal,•sman shall not, on the basis of a handicap that is unrelated to the individual's ability to acquire, r,ent, or 
maini'ain propert}' or use by an individual of adaptive'devices-clf'aids: • • ' l. • • ' 

.... • ..;_ ; 1, • .. • 

(a) Refuse tll engaJI:<' in a real estate transaction with a persq!), ' 
(b). Discriminate against a person in the terms, cond.itions; .or privileges.of a.~eal estate transaction or in tjle 

furnishing of facilities or seo:ices in connection therewith. 

https://privileges.of
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(cl Refuse to receive or faiho transmit a bona fide offer to engage in a real estate transaction from a person. 
(d) Refuse to negotiate for a real estate transaction with a person. 
(e) Represent to a person that real property is not available for inspection, sale, rental, orlease when in fact it 

is available, or fail to bring a property listing to a person"s attention, or refuse to permit a person to inspect real 
property. 

(f) Print, circulate, post, or mail or cause to be so published a statement, advertisement, orsign, orusea form 
of application for a real estate transaction, or make a record of inquiry in connection with a prospective real 
estate transaction, which indicates, directly or indirectly, an inten_t to make a limitation, specification, or 
discrimil)ation with respect thereto. 

(g) 01fer, solicit, accept, use, or retain a listing of real property wiih the understanding that a person may be 
discriminated against in a real estate transaction or in the furnishing of facilities or services in connection 
therewith. 

Sue. 503. Section 502 shall not apply to the rental of a housing accommodation in a building which contains 
housing accommodations for not more than 2 families living independently of each other, if the owner or a 
member of the 0\\11er"s immediate family resides in 1of the housing accommodations, or to the rental of a room 
or rooms in a single housing dwelling by a person if the lessor or a member of the lessor's immediate family 
resides therein. 

•• Sec: 504-. A:-p-erson to whom application is made for financial assistance or financing in connection with a real 
estate transaction or for thr construction. rehabilitation, repair, maintenance, or improvement of real property, 
or a representative of such a p<'rson shall not discriminate against the applicant because of a handicap that is 
mm•lat,•d to thr individual's ability to acquire, rent, or maintain property or use a form of application for 
finaucial assistance or financing or make or keep a record or inquiry for reasons contrary to the pro,·isions or 
purposes of this act in counccticm with applications for financial ·assistance or financing which indicates, 
dirertly or indirectly, a limitation, specification, or discrimination based on a handicap that is unrelated to the 
indi,·idual's ability to acquire, rent, or maintain property. 

S,•c. 505. 11:othinii: in this article shall be deemed to prohibit an owner, lender, or his agent from requiring 
that an applicant who sel'ks to buy, rent, lease, or obtain financial assistance for housing accommodations 
supply information concerning the applicant's financial, business, or employment status or other information 
designed solely to determine thl' applicant's credit worthiness, btit not concerning handicaps for reasons 
contrary to the provisions or purvoses of this act. 

S~c. 506. A person shall not represent. for the purpose of inducing a real estate transaction from which he 
may benefit financially or otherwise, that a change has occurred or will or may occur in the composition with 
respect to handicappers of the owners or occupants in the block, neighborhood, or area in which the rl'al 
property is located, or n•present that this change will or may result in the lowering of propl'rty values, an 
increase in criminal or antisocial behavior, or a decline in the quality of schools in the block, neighborhood, or 
area in which the real property is located. 

S,•c. 50i. A person subject to this article may adopt and carry out a plan to eliminate present effects of past 
discriminatory practices or assurl' equal opportunity with respect to individuals who have handicaps, if the plan 
is filed with the commission under rules of the commission and the commission has not disapproved the plan. 

ARTICLE 6 

S,·c. 601. This act shall be administered by the civil rights commission. 

S,·c. 602. A person or 2 or more persons shall not: 
(a) Retaliate or discriminate against a person bCC'ause the person has opposed a violation of this act, or 

because the person has made a charge, filed a complaint, testified, assisted, or participated in an investigation, 
proceeding, or hearing under this act. 

(bi Aid, abet, incite, compel, or coerce a person to engage in a violation of this act. 
(c) Attempt directly or indirectly to commit an act prohibited by this act. 
(d) Wilfully interfere with the performance of a duty or the exercise of a power by the commission orany of 

its authorized' representatives. 
(e) Wilfully obstruct or preve'!t a person from complying with this act or an order issued. 
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Sec. 603. A person shall not violate the terms of an adjustment order made under this act. 

Sec. 604. Nothing in this act shall be interpreted as invalidating any other act that establishes or provides 
programs or services for individuals with handicaps. 

Sec. 605. A complaint alleging an act prohibited by this act shall be subject to the same procedures as a 
l1>mplaint alleging an unfair employment practice under Act No. 2.51 of the Public Acts of 1955, as amended, 
b('ing sections 423.301 to 423.311 of the Michigan Compiled Laws, or under the existing state law dealing with 
unfair employment practices if Act No. 2.51 of the Public Acts of 1951, as amended, is repealed. 

_____L.✓-.7-~ 
,Secretary of the Senate. 

Clerk of the House of Representatives. 

Approved_______________ 

Governor. 
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I am honored to be here today to share with you some of the enforcement 
experiences we have had in Minnesota relating to enployment discrimination 
of disabled persons. 

Since early 1973 and prior to enactment of the Federal Rehabilitation Act, 
th~ Minne~ota. Human Rights Act has included prohibitions against discrimin
ation on the basis of disability in employment, housing, education, public
accorrrnodations, and public services. The law applies to public and private
employers who employ at least one person. 

In the first year that the law was effective, the department received 12 
charges of disability discrimination in employment. This represented 3% 
of the total employment charges received in 1973. By the end of 1975,• 17%· 
of the employment charges filed were allegations involving disabiljty djs-

• crimination and, in recent years, allegations of disability discrimination 
have constituted 19% of employment charges received by the department. An 
allegation of discrimination because of disability ·has become the third 
most frequent type of employment charge filed with the department. Dis
criminatiori case~ in Minnesota, fc;>r the most part, have dealt with individuals 
who do not claim t9 be handicapped but whose medica.l history is used by
prospective_ employers to disqualify then from employment. 

Hs. Leslie Milk of Mainstream in her testimony earlier today observe? that, 
until the passage of the Federal Rehabilitation Act of 1973, "handicqpped" 
meant "visibly handicapped", That was anq, in some instance~. stil 1 is the 
popular conception. However, the Minnesota Legislature did not choose to 
support this conception in 1973 when it amended the Human Rights Act to 
prohibit discdmination en the basis of disability. Illnesses corrinoniy
perceived to be disabling were al so discussed during 1egjslative debate. 
It is clear that legislative intent in Minnesota was to include a variety
of handicapping and disabling conditions within the protection of the law. 
For this reason, the term "disability" is broadly defined. 

"Disability" is defined in the Minnesota Human Rights Act as "a mental or 
physical condition which constitutes a handicap". Handicap is not defined 
and according to Minnesota law, undefined words should be construed according 
to their "collillon and approved usage". A dictionary definition of "handicap" 
is "something that hampers a person; a disadvantage; a hindrance". In ad
dition, the Minnesota Human Rights Act conta_ins a section which prescribes 
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that the Act should be construed liberally to accomplish its broad 
purposes. One purpose of the Act is to secure freedom from employment
discrimination against any qualified person. Therefore., the department
has agrued that the tenn "physical handicap" should be broadly construed 
to include all physical conditions which constitute a disadvantage or 
hindrance in employment. Minnesota courts have not yet had the oppor
tunity to consider this definition of "handicap". There are two exceptions
in Minnesota law to the broad prohibition against discrimination because 
of disability. 

The Human Rights Act provides that "it is a defense to a complaint brought 
under the Human Rights Act that the person bringing the complaint or action 
suffers from a disability which poses a serious threat to the health or 
safety of the disabled person or others." The burden of proving this de
fense rests with an enployer. The department has argued successfully
that, for an employer to establish this defense, the employer must show 
that the danger is present at the time of employment and likely to occur. 
It is insufficient for an enployer to prove that problems may occur at some 
time in the future. 

The second exception under the Act allows an enployer to refuse to employ 
an ind.ividual because of the person's disability if the absente of the dis
ability is a bona fide occupational qualification for the job. The depart
ment has maintained that in order to establish this defense, an employer 
must prove that only applicants without a particular disability or dis
abling condition can satisfactorily perform the job. 

The department has established policies and positions with respect to dis
ability discrimination. These positions, for the most part, remain un
tested. Substantive rules and regulations in enployment discrimination 
have not been promulgated py the department. Tihere is a dearth of discrim
ination case law under the Minnesota Human Rights Act in the Jrea cf dis
ability. But I would like to share with you the particulars of some of 
the cases that have been·considered by Minnesota courts. 

Two district court decisions affinned the department's position that certain 
medical standards imposed by the City of Minneapolis as part of its enploy
ment screening process excluded applicants on the basis of disability in 
violation of the Minnesota Human Rights Act. 

One case involved the disability of pulmonary tuberculosis and two indi
viduals--one employee and one applicant of the City of Minneapolis. In 
the first instance, the· applicant began employment with the city as a clerk 
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typist. On physical examination, the city's physician concluded that 
she had a lung cavity which might have been caused l:y tuberculosis. 
The city's medical standards precluded employment of any person who had 
had pulmonary tuberculosis, active or quiesent. The employee waster
minated. 

In the second instance, an applicant was denied enployment as a clerk 
because the city's physician found tubercula~ cavities in h!s lungs.
The applicant had received chemotherapy and medical test results in
dicated that the applicant was non-contagious and safe for employment. 
The city argued that the applicant's tubercular hist~ry constituted a 
serious threat to his health and safety and that of others. The medical 
test results refuted the cfty's argument .. 

The city also asserted that its lung and chest medical standards consti
tuted a bona fide occupational qualification but this argument was rejected 
on two grounds. First, the city failed to show any factual basis for be-

• lieving that all or substantially all persons who have lung cavities 
indicating that they might have had tuberculosis 1·10uld be unable to perfonn
the jobs of clerk and clerk typist efficiently and without threat to them
selves or others. The record indicates that persons with such lung cavities 
may be employed safely, following chemotherapy treatnent, and test results 
denonstrating the effectiveness of the treatment. 

The city also did not show a factual basis to believe that it is impractical 
or impossible to ascertain which individuals with a lung disability .can be 
safely employed. The department argued that individual determinations about 
employability must be made. It was demonstrated that such a detennination can 
be made by a doctor knowledgeable about tuberculosis on the basis 9f labora
tory tests and length of chemotherapy treatment. A hearing examiner ruled 
against the City of Minneapolis. 

On appeal to district court, the city argued several points. First the city
sought a bona fide occupational qualification test that would be limited 
regarding disability because the ra'nge of activities limited by physical 
conditions constituting handicaps is much greater than that in sex discrim
ination cases. But the department argued that the focus of the bona fide 
occupational qualification exception is not on the range of activities 
to be limited. It is rather on the negative .effects of stereotyping in
dividuals on the basis of a physical characteristic unrelated to ability to 
perfonn. 
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Second, the city argued that a business necessity existed not to hire 
unreasonably high risk employees. However, the city failed to show that 
person with a tubercular history are an unreasonably high risk -- that 
they have a higher turnover rate because of their lung conditions. Also, 
the city did not show an absence of an acceptable alternative practice
other than barring employment of persons with lung conditions. The medical 
evidence demonstrated that the city could adopt a less discriminatory medical 
standard requiring less chemotherapy treatment. Thus, the city failed to 
meeCthe three-pronged "business necessity" test which provides that: (1)
there must be sufficiently compelling purpose for the policy; (2) the policY. 
must effectively carry out that purpose; (3) there must be available no 
acceptable alternative practices which l'«luld better accomplish the business 
purpose advanced. 

Third, the city raised the issue of possible future tubercular problems 
versus present condition. Both the former employee and the applicant had 
conditions which had been treated and controlled thus causing no concern 
for the future. 

Fourth, the city urged that where there is a difference in medical opinions,
the bona fide occupational qualification standard should be more flexible 
than in other areas of discrimination. However, the record demonstrates 
that there was no disagreement among medical experts concerning the pertinent
issues in the case. The physician who testified agreed that the former em
ployee and applicant could both perform safely on the job; that laboratory 
test results, not the presence of lung cavities, were significant in estab
lishing contagiousness; and, that the city standard requiring a year chemo
therapy was not necessary. The district court affirmed the decision of the 
hearing examiner. 

In the other district court decision involving exclusionary medical standards, 
the City of Minneapolis denied employment to an individual because he had a 
history of a heart attack. The applicant was hired, on a temporary basis, 
pending the outcome of the physical examination required of all new employees.
The city's physician testified before a hearing examiner that the reason the 
applicant was rejected was that the city's medical standards classified any
one who had a history of myocardial infarction as "not acceptable". The 
applicant's personal physician testified that he would have no limitations 
in performing a sedentary job but that there was an "increased risk" of 
another "coronary event". The city's physician stated that there was a 
11900d probability" of another coronary. kl expert on cardiovascular disease 
testified that medical conditions should be evaluated in conjunction with 
specific jobs. 
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The hearing examiner concluded that the city had failed to establish 
a B.F.O.Q. and ruled that the increased risk of another coronary event 
is of no consequence since the applicant's ability to perform the job 
at the time of emplo,>ment is the proper consideration. The hearing
examiner applied the Weeks test for B.F .0 .Q. in determining that ,the 
city had not established a B.F.O.Q. Weeks v. Southern Bell Telephone 
£2..:_, 408 E. 2d 228 (5th Cir. 1969.) 

Jhe city appealed to district court raising the question of whether the 
hearing examiner had appropriately adopted the Weeks test. The city argued·
that since disabilities are very often not stable conditions, they are 
different from other protected classes. Therefore, the test for a B.F.O.Q. 
should not just consider present ability to perform the job, as required
under Weeks, but should allow for consideration of risks of future in
capaci~Such a test would allow an employer to select an applicant
showing indication of being able to provide employment of a reasonable 
duration. The Weeks formula requires the employer to show, on a factual 
basis that.: (lTaiT or substantially all of the members of the protected
class are incapable of performing the work; or (2) it is impractical or 
impossible to determine on an individual basis which persons can and which 
cannot perform the job. The district court upheld the hearing examiner's 
use of the Weeks formula. 

The department has developed arguments and taken positions on disability
discrimination that take into account precendents established through
1itigation of other civil rights cases.. Respondents have asserted that 
well-established civil rights precedents are not generally applicable 
in the area of disability discrimination. If this assertion were in fact 
true, the standards established for compliance with human right~ laws 
would be diminished for the protected class of disability. The department
has maintained that had a lesser standard been Clesired, the Minnesota 
Legislature would have established a separate and distinct statutory
protection for disability. The Minnesota Legislature has placed dis
ability discrimination on equal footing with race, sex, marital status, 
and other protected classes included in the Human Rights Act. 

On the administrative hearing level, the department has prevailed in cases 
involving the disabilities of alcoholism and epilepsy. There are two 
cases the department is in the midst of litigating that involve exclusionary
medical standards. One case, a class action suit against United States 
Steel Corporation, challenges that employer's practice of excluding ap
plicants with certain lower back conditions from employment as general
laborers. The other case questions the job-relatedness of a visual acuity
standard imposed by a state agency. 
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The impact of United State Steel's policies is particularly important
in Northern Minnesota. Jobs at U.S. Steel are attractice because benefits 
and pay are good. In addition, people living in Northern Minnesota have 
a greater likelihood of having lower back anomalies than does the general
population. In this area of the ·state, Finns make up 21 .9% of the popula
tion -- a higher percentage than all other ethnic groups. The Finnish 
population has a very high percentage of lower back abnormality -- perhaps 
as high as 40%. 

The depar.tment does have plans -- some already under way -- that will further 
efforts to eliminate discrimination in employment against disabled individuals. 
During my tenure as Commissioner of the Minnesota Department of Human Rightli,
I intend to see that substantive rules and regulations in the are of employ
ment discrimination are promulgated. Rules and regulations presently in 
effect are strictly administrative and procedural in nature. A few months 
ago, I created a task force to study and draft rules on employment discrim
ination as a beginning step to this end. 

• In concluding my remarks today, I cannot emphasize enough the importance of 
including disa·bled persons as a protected class under Title VII of the 1964 
Civil Rights Act. A lesser standard for the disabled, than for other pro
tected classes, under federal law, is unacceptable. The Minnesota Legislature
adopted this position in 1973. Surely Congress can place disability dis
crimination on equal footing with rac.e and sex discrimin'ation. I urge you 
to use your influence as the Commission· on Civil Rights and as individual 
leaders to press Congress to accomplish this task. The efforts to ensure 
that disabled people have the opportunity to participate fully in the 
workforce have only just begun. There are many barriers that have ye~ to 
be removed. 
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Administered byMINNESOTA HUMAN RIGHTS ACT_ 
Department of Human Rights 

As amended through May 1979 240 Bremer Building 
Saint Paul, Minnesota 55101 

(:HAPTER 363 
MINNESOTA HUMAN RIGHTS ACT 

S«. 

363,01 lkriniliun\ 363.101 Unfair diterimin:ztury practirc ::a 
363,02 I· xcmp1ion'i mi•ulcmc::inur 
363.03 Unfair disL"rimim1tnry ,pracliccs 363.11 Cun'itrUcliun 
363.04 l>ep:111mcnt ul' human riihts 363.115 Referral to IOl.':tl commi1Uun 
363.05 Uutic'i nf cummiuioncr 363.116 Transfer In l.'.'nmmiuioncr 
363.06 c:ricv:mc."'Cs 363.12 l>ccl:m1tinn uf puli1,,-y 
363.071 Hearin~ 363.121 1>.:p:irtmcnt :attorney 
363.072 Di,trict cuur1. review urdc~ uf panel or 363.123 Violation of aL"l 

cx:imincr 363.13 ("1tation 
363.073 C'crlilicatcs of compliance fur public 363.14 C"nurt ac1iuns. suito. by rnr.itc parlies. 

contracts intcrvcntion.di!l.lfil't rnurt jurisdicdnn 
363.091 Enforcement .auorncy•, fees. and cm.ts 
363.10 Appeal to supreme court 

363.01 DEFINITIONS. Subdivision 1. Terms. For the purposes of this chapter, 
the words defined in this section have the meanings ascribed to them. 

Subd. 2. [Repealed, 1965 c 586 s 6) 

Subd. 3. Board. "Board" means the state board of human rights. 

Subd. 4. Employment agency. "Employment agency" means a person or persons 
who, or an agency which regularly undertakes, with or without compensation, to pro· 

··cure employees or opportunities for employment. 

Subd. 5. Labor organization. "Labor organization" means any organization that 
exists wholly or partly for one or' more of the following purposes: 

(1) Collective bargaining; 

(2) Dealing with employers concerning grievances, terms or conditions of employ
ment; or 

(3) Mutual aid or protection of employees. 

Subd. 6. National origin. "National origin" means the place of birth of an 
individual or of any of his lineal ancestors. 

Subd. 7. Person. "Person" includes partnership, association, corporation, legal 
representative, trustee, trustees in bankruptcy, receiver, and the state and its depart· 
ments, agencies, and political subdivisions. 

Subd. 8. Respondent. "Respondent" means a person against whom a complaint 
has been filed or issued. 

Subd. 9. Unfair discriminatory practices. "Unfair discriminatory practice" means 
any act qescribed in section 363.03. 

Subp. 10. Discriminate. The term "discriminate" includes segreµte or separate. 

Subif. II. (Repealed 1967 c 897 s 29) 

Subd. 12. Real property. "Real property" includes real estate, lands. tenements. 
and herepitaments, corporeal and incorporeal. 

Subd. 13. Real estate broker or salesman. '"Real c.<tate broker or salesman" means. 
respectively, a· real estate broker :i.< defined by Minnesula Statutes. section 82.17. sub
division 4, and a real estate salesman as defined by Minnc.<ota Statutes. section 82.17. 
subdivision 5. 

SubJf. 14. Commissioner. 0 C'ommis.~ionei" means the commi.~~ioncr uf hum:m 
rights. 

3 
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Subd. 15. Employer. "Employer" means a person who has one or more em
ployees. 

Subd. 16. Party in interest. "Party in interest" .means the complainant, respon
dent, commissioner or board member. 

Subd. 17. Hearing examiners. "Hearing examiners" are persons admitted to 
practice law who are selected by the commissioner to conduct hearings. 

Subd. 18. Public accommodations. "Place af public accommodation" means a 
business, accommodation, refreshment, entertainment, recreation, or transportation 
facility of any kind, whether licensed or not, whose goods, services, facilities, privileges, 
advantages or accommodations are extended, offered, sold, or otherwise made available 
to the public. • 

Subd. 19. Public services. "Public service" means any public facility, department, 
agency, board or commission, owned, operated or managed by or on behalf of the state 
of Minnesota, or any subdivision thereof, including any county, city, town, township, 
or independent district in the state. 

Subd. 20. Educational institutions. "Educational institution" means a public or 
private instiiution and includes an academy, college, elementary or secondary school, 
extension course, kindergarten, nursery, school system and a business, nursing, profes
sional, secretarial, technical, vocational school; and includes an agent of an educational 
institution. 

Subd. 21. Religious or denominational educational institutions. "Religious or 
denominational educational institution" means an educational institution which is 
operated, supervised, controlled or sustained primarily by a religious or denominational 
organization, or is one which is stated by the parent church body to be and is, in fact, 
officially related to that church by being represented on the board flf the institution, 
and by providing substantial financial assistance and which has certified, in writing, to 
the board that it is a religious or denominational educational institution. 

Subd. 22. Charging party. "Charging party" means a person filing a charge with 
the commissioner or his designated agent pursuant to section 363.06, subdivision 1. 

Subd. 23. Complainant. "Complainant" means the commissioner of human rights 
after he has issued a complaint pursuant to section 363.06. 

Subd. 24. Local commission. "Local commission" means an agency of a city, 
created pursuant to law, city charter, or municipal ordinance for the purpose of dealing 
with discrimination en the basis of race, color, creed, religion, national origin, sex, age, 
disability, marital status or status with regard to public assistance. 

Subd. 25. Disability. "Disability" means a mental or physical condition which 
constitutes a handicap. 

Subd. 26. Department. "Department" means the department of human rights. 

Subd. 27. Status with regard to public assistance. "Status with regard to public 
assistance" means the condition of being a recipient of federal, state or local assistance, 
including medical assistance, or of being a tenant receiving federal, state or local sub
sidies, including rental assistance or rent supplements. 

Subd. 28. Age. "Age" insofar as it refers to any prohibited unfair employment 
or education practice shall be deemed to protect only those individuals over the age of 
majority except for section 363.03, subdivision 5, which shall be deemed to protect any 
individual over the age of 25 years. 

Subd. 29. Sex. "Sex" includes, but is not limited to, pregnancy, childbirth, and 
disabilities related to pregnancy or childbirth. 

(1955,: 516 SJ; 1961 C 428 S 1-J; 1967 C 897 S 1-9; 1969 C 975 Sf, 2; 197) 
c 12J art 5 s 7: 1973 c 729 st; 1976 c 2 s 1J0: 1977 c J51 s 1; 1977 c 408 s 1) 
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363.02 EXEMPTIONS. Subdivision 1. Employment. The provisions of section 
363.03, subdivision l, shall not apply to: 

(1) The employment of any individual 

(a) by his parent, grandparent, spouse, child, or grandchild, or 

(b) in the domestic service of any person; 

(2) A religious or fraternal corporation, associatio!). or society, with respect to 
qualifications based on religion, when religion shall be a bona fide occupational qualifica
tion for employment; 

(3) The employment of one person in place of another, standing by itself, shall 
not be evidence of an unfair discriminatory practice; 

(4) An age restriction applied uniformly and without exception to all individuals 
established by a bona fide apprenticeship program established pursuant to Minnesota 
Statutes, chapter 178, which limits participation to persons who enter the program prior 
to some specified age and the trade involved in the program predominantly involves 
heavy physical labor or work on high structures. Neither shall the operation of a bona 
fide seniority system which mandates differences in such things as wages, hiring 
priorities; lay-off priorities, vacation credit, and job assignments based on seniority, be 
a violation of the age discrimination provisions of section 363.03, subdivision 1, so long 
as the operation of such system is not a subterfuge to evade the provisions of chapter 
363; 

(5) With respect to age discrimination, a practice whereby a labor organization or 
employer offers or supplies varying insurance benefits or other fringe benefits to mem• 
bers or employees of differing ages, so long as the cost to the labor organization or 
employer for such benefits is reasonably equivalent for all members or employees; 

(6) A restriction imposed by state statute, home rule, charter, ordinance, or civil 
service rule, and applied uniformly and without exception to all individuals. which 
establishes a maximum age for entry into employment as a peace officer or firefighter. 

(7) Nothing in this chapter concerning age discrimination shall be construed to 
validate or permit age requirements which have a disproportionate impact on persons of 
any class otherwise protected by section 363.03, subdivision 1 or 5. 

It is not an unfair employment practice for an employer, employment agency or 
labor organizatiol): 

(i) to require a person to undergo physical examination for purposes of deter
mining the person's capability to perform available employment; or 

(ii) to conduct an investigation as to the person's medical history for the purpose 
of determining the person's capability to perform available employment; or 

(iii) to limit receipt of benefits payable under a fringe benefit plan for disabilities 
to that period of time which a licensed physician reasonably determines a person is 
unable to work; or 

(iv) to provide special safety considerations for pregnant women involved in tasks 
which are potentially hazardous to the health of the unborn child, as determined by 
medical criteria. 

Subd. 2. Housing. The provisions of section 363.03, subdivision 2, shall not 
apply to 

(a) rooms in a temporary or permanent residence home run by a nonprofit 
organization, if the discrimination is by sex or (b) the rental by an owner or occupier 
of a one-family accommodation in which he resides of a room or rooms in such ac
commodation to another person or persons if the discrimination is by sex, marital 
status, status with regard to public assistance or disability. Nothing in this chapter shall 
be construed to require any person or group of persons selling, renting or leasing 
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property to modify the property in any way, or exercise a higher degree of care for a 
person having a disability than for a person who does not have a disability; nor shall 
this chapter be construed to relieve any person or persons of an'y obliga lions generally 
imposed on all persons regardless of any disab_ility in a written lease, rental agreement, 
o; contract of purchase or sale, or to forbid distinctions based on the inability to ful
fill the terms and conditions·, including financial obligations of such lease, agreement or 
contract. 

Subd. 3. Education. It is not unfair discriminatory' -p'ractice for a religious or 
denominational institution to limit admission or give preference to applicants of the 
same religion. The provisions of section 363.03, subdivision 5, relating to sex, shall not 
apply to a private educational institution, or branch or level of a private educational 
institution, in which students of only one sex are permitted to enroll. Nothing in this 
chapter shall be c;onstrued. to ,require any educational institution to provide any special 
service to any person because of the disability of such person or to modify in any 
manner it~ buildings, gr9unds, facilities, or admission procedures, because of the disability 
of any such person. Nothing in this chapter shall prohibit an educational institution. 
from discriminating on the basis of academic qualifications or ,achie.vements or requiring 
from applicant's information which relates to academic qualifications or achievements. 

Subd. 4. Public accommodations. The provisions of section 363.03, subdivision 
.. ),_ relating to sex, shall not apply to such facilities as restrooms, locker rooms, and 

other similar places. 

Subd. 5. Disability. Nothing in this chapter shall be construed to prohibit any 
program, service, facility or privilege afforded to a person wi~h a disability which is 
intended to habilitate, rehabilitate, or accommodate that person. It is a defense to. a 
complaint or action brought under this chapter that the person bringing the complaint 
or action suffers from a disability which in the circumstances poses a serious threat to 
the health or safety, of the. disabled person or either~. The burden of proving this defense 
is upon the respondent. 

Subd. 6. Age. By law or published retirement policy, a mandatory retirement 
age may· be· established without being a violation of this chapter if it is established con
sistent with section 181.81. Nothing in this chapter nor in section 181.81 shall prohibit 
employee pension and retirement plans from granting pension credit to employees •over 
the age of 65 at a lesser rate than is granted to other employees, provided that in no 
event may an employee's accumulated pension credits be reduced by continued ef!lploy
ment, and further provided that no other state or federal law is violated by the reduced 
rate of pension credit accrual. Nothing in this chapter shall be construed to prohibit the 
establishment of differential privileges, benefits, services or facilities for persons of 
designated ages if (a} such differential treatment is provided pursuant to statute, or (b} 
the designated age is greater than 59 years or less than 21 ·years. 1 

Subd. 7. Summer youth employment program. The provisions of section 363.03, 
subdivision 1, with regard to age shall riot appl'y to the state· summer youth employment 
program administered by the commissioner of economic security. 

[ 1955 c 516 s 4; 1961 c 428 s 4; 1965 c 584 s 1; 1967 c 897 s 10,11; 1973 c 729 s2; 
1975!c 206 s 1; 1977 c 351 s -2-4: 19.77 c 408 s 2; 19,77.c 430s 25 subd 1;· 1978 c 649s4 J . ' 

363.03 UNFAIR DISCRIMINATORY PRACTICES. Subdivision 1. Employment. 
Except when based on a bona fide occupational qualification, it is an unfair employ'!lent 
practice: • 

(l} For a labor organization, because of race, color, creed, religion, national origin, 
sex;·mariial status, status with regard to public assistance, 'disability, or ~ge, . 

.(a} •to deny full and equal membership rights to a person seeking membership or 
to a member; 

(b}-, to.expel a member from membership; 
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(c) to discriminate against a person seeking membership or a member with respect 
to his hire, apprenticeship, tenure, compensation, terms, upgrading, conditions, facilities, 
or privileges of employment; or 

(d) to fail to classify properly, or refer for emploY.ment or otherwise to dis
criminate against a person or member. 

(2) For an employer, because of race, color, creed, religion, national origin, sex, 
marital status, status with regard to public assistance, disability, or age, 

(a) to refuse to hire or to maintain a system of employment which unreasonably 
excludes a person seeking employment; or 

(b) to discharge an employee; or 

(c) to discriminate against a person with respect to his hire, tenure, compensa
tion, terms, upgrading, conditions, facilities, or privileges of employment. 

(3) For an employment agency, because of race, color, creed, religion, national 
_9rigin, sex, marital status, status with regard to public assistance, disability, or age,

--·· .. 
(a) to refuse or fail to accept, register, classify properly, or refer for employment 

or otherwise to discriminate against a person; or 

(b) to comp)y with a request from an employer for referral of applicants for 
employment if the request indicates directly or indirectly that the employer fails to 
comply with the provisions of this chapter. 

(4) For an employer, employment agency, or labor organization, before a person 
is employed by an employer or admitted to membership in a labor organization, to 

(a) require the person to furnish information that pertains to race, color, creed, 
religion, national origin, sex, marital status, status with regard to public assistance or 
disability, unless, for the purpose of national security, information pertaining ,to national 
origin is required by the United States, this state or a political subdivision or agency of 
the United States or this state, or for the purpose of compliance with the public con
tracts act or any rule, regulation or laws of the United States or of this state requiring 
information pertaining to race, color, creed, religion, national origin, sex, marital status, 
status with regard to public assistance or disability is required by the United States or a 
political subdivision or agency of the United States; or 

(b) cause to be printed or published a notice or advertisement that relates to 
employment or membership and discloses a preference, limitation, specification, or dis
crimination based on race, color, creed, religion, national origin, sex, marital status, 
status with regard to public assistance, disability, or age. 

(5) For an employer, an employment agency or a labor organization, with respect 
to all employment related purposes, including receipt of benefits under fringe benefit 
programs, not io treat women affected by pregnancy, childbirth, or disabilities related 
to pregnancy or childbirth, the same as other persons who are not so affected but who 
are similar in tjleir ability or inability to work. 

Subd. 2. Real property. It is an unfair discriminatory practice: 

(I) For an owner, lessee, sublessee, assignee, or managing agent of, or other person 
having the right to sell, rent or lease any real property, or any agent of any of these 

(a) to refuse to sell, rent, or lease or otherwise deny to or withhold from any 
person or group of persons any real property because of race, color, creed, religion, 
national origin, sex, marital status, status with regard to public assistance or disability; 

(b) to discriminate against any person or group of persons because of race, color, 
creed, religion, national origin, sex, marital status, status with regard to public assistance 
or disability in the terms, conditions or privileges of the sale, rental or lease of any real 
property or in the f1,1rnishing of facilities or services in connection therewith; or 
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(c) in any transaction involving real property, to print, circulate or post or cause 
to be printed, circulated, or posted any advertisement or sign, or use any form of appli
cation for the purchase, rental or lease of real property, or make any record or inquiry 
in connection with the prospective purchase, rental, or lease of real property which 
expresses, directly or indirectly, any limitation, specification, or discrimination as to 
race, color, creed, religion, national origin, sex, marital status, status with regard to 
public assistance pr disability, or any intent to make any such limitation, specification, 
or discrimination. 

(2) For a real estate broker, real estate salesman, or employee, or agent thereof 

(a) to refuse to sell, rent, or lease to or offer for sale, rental, or lease any real 
property to any person or group of persons or to negotiate for the sale, rental, or lease 
of any real .property to any person or group of persons because of race, color, creed, 
religion, national origin, sex, marital status, status with regard to public assistance or 
disability, or represent that real property is not available for inspection, sale, rental, or 
lease when in fact it is so available, or otherwise deny or withhold any real property or 
any facilities of real property to or from any person or group of persons because of 
race, color, creed, religion, national origin, sex, marital status, status with regard to 
public assistance or disability; 

(b) to discriminate against any person because of his race, color, creed, religion, 
national origin, sex, marital status, status with regard to public assistance or disability 
in the terms, conditions or privileges of the sale, rental or lease of real property or in 
the furnishing of facilities or services in connection therewith; or 

(c) to print, circulate, or post or cause to be printed, circulated, or posted any 
advertisement or sign, or use any form of application for the purchase, rental, or lease 
of any real property or make any record or inquiry in connection with the prospective 
purchase, rental or lease of any real property, which expresses directly or indirectly, any 
limitation, specification or discrimination as to race, color, creed, religion, national 
origin, sex, marital status, status with regard to public assistance or disability or any 
intent to make any such limitation, specification or discrimination. 

(3) For a person, bank, banking organization, mortgage company, insurance com
pany, or other financial institution or lender to whom application is made for financial 
assistance for the purchase, lease, acquisition, construction, rehabilitation, repair or 
maintenance of any real property or any agent or employee thereof 

(a) to discriminate against any person or group of persons because of race, color, 
creed, religion, national origin, sex, marital status, status with regard to public assistance 
or disability of such person or group of persons or of the prospective occupants or 
tenants of such real property in the granting, withholding, extending, modifying or 
renewing, or in the rates, terms, conditions, or privileges of any such financial assistance 
or in the extension of services in connection therewith; 

(b) to use any form of application for such financial assistance or make any 
record or inquiry in connection with applications for such financial assistance which 
expresses, directly or indirectly, any limitation, specification, or discrimination as to 
race, color, creed, religion, national origin, sex, marital status, status with regard to 
public assistance or disability or any intent to make any such limitation, specification, 
or discrimination; 

(c) to discriminate against any person or group of persons who desire to purchase, 
lease, acquire, construci, rehabjlitate, repair or maintain real property in a specific urban 
or rural area or any part thereof solely because of the social, econo·mic or environmental 
conditions of the area in the granting, withholding, extending, modifying, or renewing, 
or in the rates, terms, conditions, or privileges of any such financial assistance or in the 
extension of services in connection therewith. 

(4) For any real estate broker or real estate salesman, for the purpose of inducing 
a real property tran~action from which such person, his firm, or any of its members 
may benefit financially, to represent that a change has occurred or will or may occur in 
the composition with respect to race, creed, color, national origin, sex, marital status, 
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status with regard to public assistance or disability of the owners or occupants in the 
block, neighborhood, or area in which the real property is located, and to represent, 
directly or indirectly, that this change will or may result in undesirable consequences in 
the·block, neighborhood, or area in which the real property is located, including but not 
limited to the lowering of property values, an increase in· criminal or antisocial behavior, 
or a decline in the quality of schools or other public facilities. • 

Subd. 3. Public accommodations. It is an unfair discriminatory practice: 

To deny any persol) the full and equal enjoyment of tlie goods, services, facilities, 
privileges; advantages, and accommodations of a place of public accommodation because 
of race, color, creed, religion, disability, national origin or sex. It is an unfair dis• 
criminatory practice for a taxicab company to discriminate .in the access to, full utiliza
tion of or benefit from service because of a person's disability. 

Subd. 4. Public services. It is an unfair discriminatory practice: 

To discriminate against any person in the access to, admission to, full utilization of 
or benefit from any public service because of race, color,'creed·, r.:ligion, national origin, 
disability, sex or status with regard to public assistance. • 

---~--- --
Subd. 4a. Standard of care for disabled. Nothing in subdiyisions 3 and 4 shall be 

construed to require any pers_on to modify property in any way, or exercise a higher 
degree of care for a perspn having a disability. 

Subd. 5. Educatipnal institution. It is an unfair discriminatory practice: 

(1) To discriminate in any manner in the full utilization of or benefit from any 
educational institution, or the services rendered thereby to any person because of race, 
color, creed, religion, national origin, sex, age, marital status, status with regard to public 
assistance or disability. 

(2) To exclude, expel, or otherwise discriminate against a person seeking admis
sion as a student, or a person enrolled as a student because of race, .cqlor, creed. 
religion, national origin, sex, age, marital status, status with regard to public assistance 
or disability. 

(3) T.o make or 4se a .written or oral inquiry, or form of application for admis
sion that elicits or attempts to elicit information, or to make or keep a record, con
cerning the race, color, creed, religion, national origin, sex, age, marital status or dis
ability of a person seeking admission, except as permitted by regulations of the depart
ment. 

Subd. 6. Aiding and abetting and obstruction. It is an unfair discriminatory 
.practice for any person: 

(1) Intentionally to aid, abet, incite, compel, or coerce a person to engage in any 
of the practices forbidd~n by this chapter; 

(2) Intentionally to attempt to aid, abet, incite, compel, or coerce a person to 
engage in any of the practices forbidden by this chapter; 

(3) To intentionally obstruct or prevent any person from complying with the 
provisions of this chapter, or any order issued thereunder, or ta resist, prevent, impede, 
or interfere with the commissioner or any of his employees or representatives in the 
performance of duty under this chapter. 

Subd. 7. Reprisals. -It is an unfair discriminatory practi<;e for any employer, 
labor organization, employment agency, lessor, public accommodation, public service or 
educational institution to intentionally engage in any reprisal against any person because 
that person: 

(1) Opposed a practice forbidden under this chapter or has filed a charge, testified, 
assisted·, or participateq in any matter in an investigation, proceeding or hearing under 
this chapter; or 
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(2) Associated with a person or group of persons of a different race, color', creed, 
religion or national origin. 

Subd. 8. Credit, sex discrimination. It is unfair discriminatory practice to dis
criminate in the extension of credit to a person because· of sex ,or marital status. 

Subd. 9. Interference with pension rights. Foi purposes of subdivision I dis-
crimination on account of age shall include acts which interfere with an employee's 
opportunity to acquire pension credits or pension benefits when the interference cannot 
be shown. to have been based on just cause unrelated to the employee's status with 
regard to his pension credits or pension benefits. 

(1955 C 516 S 5; 1961 C 428 S 5; 1965 C 585 S 2; 1965 C 586 S 1; 1967 C 897 S 

12-16; 1969 C 9 S 80; 1969 C 975 S 3-5; 1973 C 296 S 1; 1973 C 729 S 3; 1974 C 354 
S 1; 1975 C 206 S 2-5; 1977 C 351 S 5, 6, 7; 1977 C 403 S Jj 

363.04 DEPARTMENT OF HUMAN RIGHTS. Subdivision I. Creation; commis
sioner. There is established a department of human rights under the direction and 

-·· _...s,upervision of a commissioner who shall be appointed by the governor under the pro• 
visions of section 15.06. 

Subd. 2. Deputy commissioner, duties. There shall be in the department a 
deputy commissioner, who shall be appointed by the commissioner and shall serve at 
the pleasure of the commissioner.. The deputy commissioner shall act for, and exercise 
the powers of. the commissioner during the absence or disability of the commissioner or 
in the event of a vacancy in the office of commissioner. The deputy commissioner shall 
perform such functions, powers and duties as the commissioner shall prescribe from time 
to time. 

Subd. 3. Oath bond. Before entering upon the duties of office, the commissioner 
and the deputy commissioner shall each take and subscribe an oath, give bond to the 
state of Minnesota to be approved by the governor and filed with the secretary of state 
in the sum of $10,000, conditioned upon the faithful performance of his duties. 

Subd. 4. Committee, membership, appeals. There is hereby established within the 
department a human rights advisory committee. The committee shall serve in an advisory 
capacity to the commissioner. The committee shall consist of 15 members to be 
appointed by the governor. Members shall be appointed with due regard to their fitness 
for the efficient dispatch of the functions, powers and duties vested in and imposed 
upon the committee. The governor shall designate from time to time one of the mem
bers as chairman. 

Subd. 4a. Terms; compensation; removal; vacancies. The membership terms, com
pensation, removal of members, and filling of vacancies on the committee shall be as 
provided in section 15.059. 

Subd. 5. Programs and policies. The committee shall from time to time recom
mend programs and policies to the commissioner so as to enable him to better carry out 
the terms and provisions of chapter 363. 

Subd. 6. [Repealed 1976 c 134 s 79] 

Subd. 7. (Repealed 1976 c 337 s 3] 

Subd. 8. [Repealed 1976 c 337 s 3) 

Subd. 9. Departmental organization. Subject to other provisions of chapter 363, 
the commissioner shall have the powers granted by section 15.06 to organize the de· 
partment. 

Subd. 10. Continuity in operations. In exercising the functions, powers and duties 
conferred on and transferred to the commissioner by Laws 1967, chapter 897, the 
commissioner shall give full consideration to the need for operational continuity of the 
functions transferred. 
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(1955 C 516 S 6; 1961 ·c 428 S 6; 1965 C 586 S 2; 1967 C 897 S 17; 1969 C 975 S 6, 
7; 1969 c 1129 art 8 s 14; 1973 c 729 s 4; 1976 c 134 s 68, 69; 1977 c 305 s 38; 1977 
C 444 S 17, 18, 19) 

NOTE: Minnesota Statutes 1967, Section 3.922, Subd. S, Includes the chairman of 
the Indian Affairs Commission as an ex officio member of the state Board of Human 
Rights. (1969 C 975 s 17] 

363.05 DUTIES OF COMMISSIONER. Subdivision 1. Formulation of policies. 
The commissioner shall formulate policies to effectuate the purposes of this chapter and 
shall: ' 

(1) Exercise leadership under the direction of the governor in the development of 
human rights policies and programs, and make recommendations to the governor and the 
legislature for their consideration and implementation; 

(2) cooperate and consult with appropriate commissioners and agencies in develop
ing plans and programs to most effectively serve the needs of Indians, tci assist women 
and to fulfill the purposes of chapter 363; 

(3 ). establish and maintain a principal office in St. Paul, and any other necessary 
branch offices at any location within the state; 

(4) meet and function at any place within the state; 

(5) employ such hearing examiners, attorneys, clerks and other employees and 
agents as he may deem necessary and prescribe their _duties; 

(6) to the extent permitted by federal law and regulation, utilize the records of 
the department of economic security of the state when necessary to effectuate the pur
poses of this chapter; 

(7) obtain upon request and utilize the services of all state governmental depart
ments and agencies; 

(8) adopt suitable rules and regulations for effectuating the purposes of this 
chapter; 

(9) issue complaints, receive and investigate charges alleging unfair discriminatory 
practices, and determine whether or not probable cause exists for hearing; 

(10) subpoena witnesses, administer oaths, take testimony, and require the pro
duction for examination of any books or papers relative to any matter under investiga
tion or in question; authorize hearing examiners to exercise the authority conferred by 
this clause; 

(11) attempt, by means of education, conference, conciliation, and persuasion to 
eliminate unfair discriminatory practices as being contrary to the public policy of the 
state; 

(12) conduct research and study discriminatory practices; 

(13) publish and distribute the results of research and study when in the judgment 
of the commissioner the purposes of chapter 363 will be served thereby; 

(14) develop and conduct programs of formal and informal education designed to 
eliminate discrimination and intergroup conflict by use of educational techniques and 
programs he deems necessary; 

(15) make a written report of the activities of the commissioner to the governor 
each year and to the legislature by November 15 of each even numbered year; 

(16) accept gifts, bequests, grants or other payments public and private to help 
finance the activities of the department; 

(17) create such local and statewide advisory committees as will in his judgment 
aid in effectuating the purposes of the department of human rights; 
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(18) appoint a hearing examiner to preside at a public hearing on any complaint; 

(19) develop such programs as will aid in determining the compliance throughout 
the state with the provisions of chapter 363, and in the furtherance of such duties, con
duct research and study discriminatory practices based upon race, color, creed, religion, 
national origin, sex, age, disability, marital status or sta"tus with regard to public assist
ance, or other factors and develop accurate data on the n·ature and extent of discrimina
tion and other matters as the)' may affect hou~ing, employment, public accommodations, 
schools, and other areas of public life; 

(20) develop and disseminate technical assistance to persons subject to the provisions 
of chapter 363, and to agencies and officers of governmental and private agencies; 

(21) provide staff services to such advisory committees as may be created· in aid 
of the functions of the department of human rights; 

(22) make grants in aid to the extent that appropriations are made available for 
such purpose in aid of carrying out his duties and responsibilities, but no grant in aid 
shall be made without first obtaining the advice and consent of the board; 

-···· (·23} develop educational programs, community organization programs, leadership 
development programs, motivational programs, and business development programs for 
the benefit of those persons theretofore and hereafter subject to _prejudice and dis
crimination; 

(24) provide information for and direction to a program designed to assist Indian 
citizens to assume all the rights, privileges, and duties of citizenship; and to coordinate 
and cooperate with local, state and national and private agencies providing services to the 
Indian people; and 

(25) cooperate and consult with the commissioner of labor and indus'try regarding 
the investigation of violations of, and resolution of complaints regarding section 363.03, 
subdivision 9. 

Subd. 2. Enforcement of subpoena. Disobedience of a subpoena issued by the 
commissioner pursuant to subdivision I shall be punishable in like manner as a con
tempt of the district court in proceedings instituted upon application of the commis
sioner made to the district court of the county· where the alleged unfair discriminatory 
practice in connection with a charge made by a charging party or a complaint filed by 
the commissioner has occurred or where the respondent resides or has his principal place 
of business. 

(1955 .C 516 S 7; 1961 C 428 S 7; 1967 C 299 S 9; 196 7 C 897 S 18; 1969 C 567 S 3; 
1969 c 975 s 8; 1969 c 1129 art 10 s 2; 1971 c 24 s 45; 1973 c 254 s 3; 1973 c 729 
s 5; 1974 c 406 s 70; 1977 c 351 s 8; 1977 c 408 s 4; 1977 c 430 s 25 subd 1] 

363".06 GRIEVANCES. Subdivision I. Charge filing. Any person aggrieved by a 
violation of this chapter may file a verified charge with the commissioner or his 
designated agent, stating the name and address of the person alleged to have committed 
an unfair discriminatory practice, setting out the details of the practice complained of 
and other information required by the commissioner. The commissioner within five days 
of such filing shall serve ·a copy of the charge upon the respondent personally or by 
registered or certified mail.. Periodically after the filing of a charge but at intervals of no 
more than 60 days, until the charge is no longer in the )urisdiction of tile department 
the commissioner shall in writing inform the charging pa"rty of the status of his charge. 
A copy of the periodic notice shall be mailed to the respondent. 

Sub\!. 2. Charge,. issuance by commissioner. Whenever the commissioner has 
reason to believe that a person 1s engaging in an unfair 'discrimfoatory practice, the 
commissioner may issue a charge stating in statutory language an alleged violation of a 
particular section of section 363.03. 

Subd. 3. Time for filing charge. A charge of an unfair discriminatory practice 
must be filed within six months after the occurrence of. the _practice. 

12 
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Subd. 4. Inquiry into charge. When a charge has been filed, the commissioner 
shall promptly inquire into the truth of the allegations of the charge. The commissioner 
shall make an immediate inquiry when necessary to prevent a charging party from suf
fering irreparable loss in the absence of immediate action. On each charge the commis
sioner shall make a determination as to whether or not there is probable cause to credit 
the allegation of unfair discriminatory practices; and 

{l) If the commissioner shall determine after investigation that. no probable cause 
exists to credit the allegations of the unfair discriminatory practice, the commissioner 
shall, within ten days of the determination, serve upon the charging party and respon
dent written notice of the determination. Within ten days aiter r¢ceipt <lf notice, the 
charging party may request in writing on forms prepared by the department that the 
commissioner reconsider his determination. The request shall contain a brief statement 
of the reasons for and new evidence in support of the request for reconsideration. At 
the time of submission of the request to the commissioner, the charging party shall 
deliver or mail to the respondent a copy of the request for reconsideration. The com
missioner shall either reaffirm or reverse his determination of no probable cause within 
20 days after receipt of the request for reconsideration, and he shall within ten days 
notify in writing the charging party and respondent of his decision to reaffirm or re-

•·verse. A .decision by the commissioner that no probable cause exists to credit the 
allegations of an unfair discriminatory practice shall not be appealed to district court 
pursuant to section 363.072 or section 15.024. 

(2) If the commissioner shall determine after investigation that probable cause 
exists to credit the allegations of unfair discriminatory practices, the commissioner shall 
serve on the respofldent and his attorney if he is represented by counsel, by first class 
mail, a notice setting forth a short plain written statement of the alleged facts which 
support the finding of probable cause and an enumeration of the provisions of law 
allegedly violated. If tile commissioner determines that attempts to eliminate the alleged 
unfair practices through conciliation pursuant to subdivision S have been or would be 
unsuccessful or unproductive, the commissioner shall issue a complaint and serve on the 
respondent, by registered or certified mail, a written notice of hearing together with a 
copy of the complaint, requiring ,the respondent to answer the allegations of the com
plaint at a hearing before a hearing examiner at a time and place specified in the notice, 
not less than ten days after service of said complaint. A copy of the notice shall be 
furnished to the charging party, the attorney general, and the chairman of the board. 

(3) After the commissioner has determined that there is probable cause to believe 
that a respondent has engaged in an unfair discriminatory· practice the commissioner 
may file a petition in ,the district court in a county in whi,;h the subject of the com
plaint occurs, or in a county in which a respondent resides or transacts business, seeking 
appropriate temporary relief against the respondent, pending final determination of 
proceedings under this chapter, including an order or decree restraining him from doing 
or procuring an act tending to render ineffectual an order tlie commissioner may enter 
with respect to the complaint. The court shall. have power to grant temporary relief or 
a restraining order as it deems just and proper, but no relief or order extending beyond 
ten days shall be granted except by consent of the respondent or after hearing upon 
notice to the respondent and a finding by the court that there is reasonable cause to 
believe that the respondent has engaged in a discriminatory practice. The Minnesota 
rules of civil procedure shall apply to an application,· and the district court shall have 
authority to grant or deny such relief sought on conditions as it deems just and 
equitable. All hearings under this section shall be given precedence as nearly as practic
able over all other pending civil actions. 

(4) If a lessor, after he has engaged in a discriminatory practice defined in scciion 
363.03, subdivison 2, ciause (I), (a), shall lease or rent a dwelling unit to a pJrson who 
has no knowledge of the practice or of the existence of a clµrge with respect to the 
practice, the lessor shall be liable for actual damages sustained by a person by reason of 
a final order as provided in this section requiring the person to be evicted from the 
dwelling unit. 

13 
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Subd. 5. Attempts to· eliminate unfair practices. The commissioner, in complying 
with subdivision 4, shall endeavor to eliminate the unfair discriminatory practice through 
education, conference, conciliation, and persuasion at the place where the practice 
occurred, or the respondent resides or has his principal place of business. • 

Subd. 6. Publication of accounts of cases. The commissioner may publish an 
account of a case in which the complaint has been dismissed or the terms of settlement 
of-a case that has been voluntarily adjusted. Except as provided in other sections of this 
chapter, the commissioner shall not disclose any information concerning his efforts in a 
particular--case to eliminate an unfair discriminatory practice through education, con
ference, conciliation and· persuasion. 
' [1955 C, 516 S 8; _1961 C 428 S 8; 1965 C 586 S 3; 1967 C 897 S 19; 1969 C 975 

S 9, 10; 1973 C 729 S 6-8; 1976 C 301 S 1, 2, 5; 1979 C 156 S 4] 

~ •• -·

0

363.07 (1955 c 516 s ,9; 1961 c 428 s 9-13; 1965 c 586 s 4; Repealed 1967 c 897 
s 29]. 

363.071 HEARINGS'. Subdivision I. Conduct of hearings. A complaint issued' by 
the commissioner shall be heard as a contested case, except that the report of the hearing 
examiner shall be binding on all parties to the proceeding and if appropriate shall be 
implemented by an order as provided for in subdivision 2. The hearing shall be con
ducted at a place designated by the commissioner, within the county where the unfair 
discriminatory praclic.e occurred or where the respondent resides or has his principal 
place of business. The hearing shall be conducted in accordance with Minnesota Statutes 
1965, sections 15.0418. 15.0419, 15.0421, 15.0422, and is subject to appeal in ac
cordance with-section 15.0424. 

Sub!i. 2. Determination of discriminatory practice. The hearing examiner shall 
make findirgs of fact and conclusions of law, and if the hearing examin,er finds that the 
respondent has engaged in an unfair discriminatory practice, the hearing examiner shall 
issue an order directing the respondent to cease and desist from the unfair discriminatory 
practice found to exist and to take such affirmative action as in the judgment of the 
examiner will effectuate the purposes of this chapter. Such order shall be a final decision 
of the dep?rtment. In all cases the examiner may o.rder the resp'ondent to pay an 
aggrieved party ,who has suffered discrimination, compensatory c;Iamages, except damages 
for mental anguish or suffering, and, in all cases, may also order the respondent to pay 
an aggrieved party, who has suffered discrimination, punitive damages in an amount not 
less than $25 nor more than $500. In addition to the aforesaid remedies, in a case 
involving .discrimination in: 

<,:· "> 

.(a) en:iployment, the examiner may order the hiring, reinstatement or upgrading of 
an aggrieved party, who has suffered discrimination, with or without back pay, admis
sion or restor;ition to membership in a labor organization, or his admission to or partici
pation in' an apprenticesflip training program, on:the;:iob-training program, or other 
retraining program, oi any other relief the examiner deems. just and equitable. 

(b) housing, the examiner may order the sale, lease, or rental of the housing 
accommodation or other real property to an aggrievt!d party, who has suffered dis
crimination, or the sale, lease or rental of a like accommodation ,;r .other real property 
owned by or under the control of the person against whom the complaint was filed, 
according to terms as listed with a real estate broker, or if no such listing' has been 
made, as otherwise advertised or offered by the vendor or lessor, or any other relief the 
examiner deems just and equitable. 

The examiner shall cause the findings of fact, conclusions of law, and order to be 
served on the respondent personally, the charging party by registered or certified mail, 
and shall furnish copies to the attorney general and ·the commissioner. 

Subd. 3. Dismissal of hearing. If the examiner makes findings of fact, ·con-
clusions of law, and an order in favor of the respondent, such order shall be a final 
decision of the department. 

14 



468 

Subd. 4. Respondents subject to state licensing or regulatory power. In the case 
of a respondent which is subject to the licensing or regulatory power of the state or any 
political subdivision or agency thereof, if the hearing examiner determines that the 
respondent has engaged in a discriminatory practice, and if the respondent does not 
cease to engage in such discriminatory practice, the commissioner may so certify to the 
licensing or regulatory agency. Unless such determination of discriminatory practice is 
reversed in the course of judicial review, a final determination is binding on the licens• 
ing or regulatory agency. Such agency may tak\l appropriate administrative action, 
including suspension or revocation of the respondent's license or certificate of public 
convenience and necessity, if such agency is otherwise authorized to take such action. 

Subd. 5. Public contracts. In the case of a respondent which is a party to a 
public contract, if the hearing examiner determines that the respondent has engaged in a 
discriminatory practice, the commissioner may so certify to the contract letting agency. 
Unless such finding of a discriminatory practice is reversed in the course of judicial 
review, a final determination is binding on the contract letting agency and such agency 
may take appropriate administrative action, including the imposition of financial 
penalties or termination of the contract, in whole or in part, if such agency is otherwise 
authorized to take such action . 

., Subd. 6. Subpoenas. After the issuance of a complaint pursuant to section 
363.04, subdivision 4, a charging party or a respondent may request that the hearing 
examiner issue subpoenas requiring the presence of witnesses or the production for 
examination of books or papers not privileged and relevant to any matter in question at 
the hearing. 

(1967 ~ 897 S 20; 1969 C 975 S 11-13; 19?3 C _729 S 9; 1976 C 301 S 3} 

363.072 DISTRICT COURT, REY.IEW ORDERS OF PANEL OR EXAMINER. 
Subdivision 1. The commissioner or any person aggrieved by a final decision of the 
department reached after a hearing held pursuant to section 363.071 may seek judicial 
review pursuant to section 15.0424. 

Subd. 2. The district court review proceedings shall conform to section 15.0424, 
judicial review of agency decisions, and section 15.0425, scope of judicial review. 

(1967 C 897 s 21; 1973 C 729 S 10; 1977 C 408 S 5) 

363.073 CERTIFICATES OF COMPLIANCE FOR PUBLIC CONTRACTS. Sub
division 1. The commissioner may promulgate rules and regulations, in accordance with 
chapter 15, for the issuance of certificates of compliance to bidders on public contracts, 
and shall issue such certificates in accordance with such rules and regulations. No depart
ment or agency of the state shall accept any bid or award any contract to any firm or 
person unless such firm or person has received a certificate of compliance or has pending 
an application therefor. 

Subd. 2. Certificates of compliance may be suspended or revoked, or a pending 
application for a certificate may be denied, by a panel or examiner, in an order based 
on a finding that the holder or applicant has committed an unfair discriminatory prac
tice in respect of a public contract; provided, however, that: 

(I) any contractor certified to be in compliance with regulations of the federal 
government in respect of discriminatory practices shall also be certified by the state; and 

(2) a contract awarded by a department or agency of the state shall not be ter• 
minated or abridged because of suspension, revocation or denial of a certificate based 
upon an unfair discriminatory practice for which the commissioner's complaint was 
issued after the date of the contract award; and 

(3) in the case of a respondent whose certificate of compliance has been suspended, 
revoked, or denied, the commissioner shall issue a certificate of compliance in accordance 
with subdivision 1 within 90 days after he finds that the respondent has ceased engaging 
in any unfair discriminatory practice. 

[1969 C 975 S 19; 1974 C 527 S 1] 
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363.08 [1955 c 516 s 10; 1961 c 428 s 14; 1965 c 586 s 5; Repea:~d 1967 c 897 
s 29( 

363.09 [1955 c 5'16 s 11; 1961 c 428 s 15; Repealed 1967 c 897 s 29) 

363.091 ENFORCEMENT. When a respondent fails or refuses to comply with a 
final decision of the department, the commissioner may file with the clerk of district 
court in the judicial district in .which the hearing was held a petition requesting the court 
to .order the respondent to comply with the order of the department. Thereupon the 
court shall issue an order to show cause ·directed to the respondent why an order 
directing compliance should not be issued. Notwithstanding the provisions of any law or 
rule of civil procedure to the contrary, the court shal_l examine at the hearing on the 
order to show cause all the evidence in the record and may amend the order of the 

•• depai:"niieiltin -any way. th(: cc;iurt deems just and equitable. If the pan~! or examiner has 
ordered an award of damages pursuant to section 363.071 and if the court sustains or 
modifies the award, it shall enter judgment on the order or modified order in the same 
manner as in the case of an order of the district court, as provided in .section 546.27. 

[1967 C 897 S 22; 1969 C 975 S 14; 1973 C 729 S 11) 

363.10 APPEAL TO SUPREME COURT. The commissioner, or the respondent, 
may appeal to the supreme court as provided by rule I 03.03, clauses (b) and (g) of the 
rules of civil appellate procedure from an order of the district court issued pursuant to 
section 363,072, subdivision I. 

• [1955 C 516 S 12; 1965 C 51 S 71; 1967 C 897 S 23; 1976 C 239 S 41) 

363.101 UNFAIR DISCRIMINATORY PRACTICE A MISDEMEANOR. In addi
tion , to all other remedies provided under this chapter, every person who commits an 
unfair discriminatory act as set forth in section 363.03, subdivision 3, or aids, ·abets, 
incites, compels, or coerces another to do so, shall be guilty of a misdemeanor. 

[1969 C 975 S 18) 

363.l i CONSTRUCTION. The provisions of this chapter shall be construed 
liberally for the accomplishment of the purposes thereof. Nothing contained in this 
chapter shall be deemed to repeal any of the provisions of the civil rights law or of any 
other law of this state relating to discrimination because of race, creed, color, religion, 
sex, age, disability, marital status, status with regard to public assi~tance or national 
origin; but, as to acts declared unfair by sections 363.03 and 363".123, the procedure 
herein provided shall, while pending·, be exclusive. 

[1955 C 516 S 13; 1973 C 729 S 12; 1977 C 351 S, 9) 

363.115 REFERRAL TO LOCAL COMMISSION. The commissioner whether or 
not a charge ha.~ been filed under chapter 36 3 may refer a matter involving discrimina
tion because of race, color, religion, sex, creed, disability, marital status, status with 
regard to public assistance, national origin or age to a local commission for study and 
report. 

Upon referral by the commissioner, the local commission shall make a report and 
make recommendations to the commissioner and take· other appropria le action within 
the scope of its powers. 

[1967 C ,897 S 24; 1973 C 729 S 13; 1977 C 3-51 S 10) 

, ~63.116 TRANSFER TO COMMISSI_ONER. A local commission may refer a 
matter under its jurisdiction to the commissioner. 

The. charging party has the option of filing a charge either with. a local commission 
or the department. The exercise of such choice in filing a charge-with one agency shall 
preclude the option of filing the same cl)arge .with, the other agency. At the time a 
charge comes to the attention of a local agency, the agency or its representative shall 
inform the charging party of this option, and of his rights under Laws 1967,,Chapter 
897. --

16 
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n,., term "local commission" as used in this section has the same meaning given 
to the term in section 363.115. 

[19.67 C 897 S 25] 

363.12 DECLARATION OF POLICY. Subdiyision 1. It is the public policy of this 
state to secure for persons in this state, freedom from discrimination; 

(I) In employment because of race, color, creed, religion, national origin, sex, 
marital status, disability, status in regard to public assistance and age; 

(2) In housing and real property because of race, color, creed, religion, national 
origin, sex, marital status, disability and status in regard to public assistance; 

(3) In public accommodations because of race, color, creed, religion, national 
origin, sex and disability; 

(4) In public services because of race, color, creed, religion, national origin, sex, 
_marita.1 statu~. disability and status in regard to public assistance; and 

(5) In education because of race, color, creed, religion, national origin, sex, marital 
status, disability, status in regard to public assistance and age. Such discrimination 
threatens the rights and privileges of the inhabitants of this state and menaces the 
institutions and foundations of democracy. It is also the public policy of this state to 
protect all persons from wholly unfounded charges of discrimination. Nothing in this 
chapter shall be interpreted as restricting the implementation of positive action programs 
to combat discrimination. 

Subd. 2. The opportunity to obtain employment, housing, and other real estate, 
and full and equal utilization of public accommodations, public services, and educational 
institutions without such discrimination as is prohibited by this chapt~r is hereby 
recognized as and declared to be a civil right. 

Subd. 3. The department of human rights under the control of the commissioner 
of human rights is the successor of the state commission against discrimination as it 
existed immediately prior to July 1, 1967. 

Subd. 4. If any provision of Laws 1967, chapter 897 or the applkation thereof 
to any person or circumstances is held invalid, the invalidity does not affect the other 
provisions or applications of Laws 1967, chapter 897 which can be given effect without 
the invalid provision or application, and to this end the provisions of Laws 1967, 
chapter 897 are severable. 

[1955 C 516 S 1; 1961 C 428 S 16; 1967 C 897S26;1169 C 975 S 15, 16; 1973 C 

729 S 14-15; 1977 C 351 S 11) 

363.121 DEPARTMENT ATTORNEY. The attorney general shall be the attorney 
for the department. 

[1967 C 897 S 27) 

363.122 [Repealed 1978 c 793 s 98) 

363.123 VIOLATION OF ACT. It shall be a violation of Laws 1973, chapter 
729, for any person furnishing credit service to discriminate against any person who is 
the recipient of federal, state or local public assistance, including medical assistance, or 
who is a tenant receiving federal, state or local housing subsidies, including rental 
assistance or rent supplements, solely because the individual is such a recipient. 

(1973 C 729 S 16) 

363.13 CITATION. This chapter shall be known as the Minnesota human rights 
act. 

{1965 C 516 S 2; 1961 C 428 S 17; 1973 C 729 S 17) 
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Exhibit No.11 

APPENDIX I - N.Y. STATIITE ON TI-IE HANDICAPPED (SEE F001NOTE 

11 at p. 239) 'lt',-{, J,
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YORK 

Cal. No: 1552· 21020 

1979-1980 Reg,.tla.r Sessions 

IN SENATE 
May 30, 1979 

Assembly Bi!! ~o. 8151. i:ir.,oduced _by Cm.·Dr1ITIEE o:-,; RliLES-(at 
request oi ~L of A. K~ppel!, Siege})-re2£! twice l!.."lC sui::et:tu:.ed for &.mate 

,.,...•.._~. Bili ~-o. 5604 by Sen. Flynn-ordered to s. :hirci ref,cing, ~7lended and 
ordered reprinted,· retaining its place in t:ie orde:- oi third resding 

AN ACi to amend the executive law, in rela~ion t::i disability to employment 
under ar.icie fittee,!'1 • 

The ?eapie of !he State of Nl!:'.JJ Yori:, re;,res;:r.tec: in Se=te a1ld Aucmbly, dlJ 
c..ac! c.s foll,cu:s: •. • '- . . -

Sect:cn l. Subdivi.sion"twent...--or:e oi sect:on two hundred :-:inet-..·-two oi the 
2 exec..:ti\·e !E-~, 2.S acicieci by cb:i°:;m:r nine hu;:c::-ed e:;:.:y-eig::t cf ~be lav,s of 
3 •ni~etee:i :n:~qred seven:y-_fcur 2.n? ~ ie;1u:nbe:-ed Oy. cf:2.~te:. ~~x -hu::dred 
" :.::1r.y-t•Jto ot the !a~·s at -nineteen n.undrec seventy-s:x. :s a.:ne:iuec to read es 
.; follow~: 
5 2!. Tr.e \~:m ·•_Cisabi!ity" me.2.ns s. physics.!! :ne!i:.&1 o: med:c.al impairment 
i resulr.ir,g from :i.:i:.tomice.!. ;::,h::sioicgica! er neu:-olc;;:C.'3.i contli~ions which 
S 7-even:.s the exe:-c:.se· oi 2. norr:.a! bcdly' fanc..:or:. o; :s cie~c:.st:-2.bie by 
9 mcdic2.:l:· 2.eeep~ clinical or labo:awry c:2.gncs-::.:c -:.e::h:.iques, provided, 

!O hov,:=?ve:-: t~st, in aB p:-01:isio:is oi th!! a.r~icie Cesiir.g 1-."':~h e~pioy~ent, the t.erm 
11 shaH be lir.1:ted to physic:!.!, ::ie:-.te.l o:- meci!C:!l concl!tio::~ ·••hie:'; [2..-e u:lrela.t.ec;i 
12 tc the ability :o engage in the a.ct:vities invoh·ed :n the job or occupa.-::.ion u·hich 
13 a. :»..:-son c!a.imi.,g protect:cn of this 2.rtic!e snail-be Reki:i.gl ,:i::, n.oc ?reve-nt !he 
14 -aJm?lcinan! jrom pf:T'forming ir. a reasor..::bk =:tr✓,:- !r.e cc::~-i!:e? ir.~,ol~~c: ir. the 
15 "job or oce-.ip!:!ion ~ou.gh.l.. 
16 § 2. Th:.s act >'hall take effect irnrnedia~!y. 

https://Reki:i.gl
https://exe:-c:.se
https://med:c.al
https://Nl!:'.JJ
https://sui::et:tu:.ed
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No person sh~ll be dE;nied the equal protection of the 
laws of this state or any subdivision thereof. No person 
shall, because of race, color, ,~reed or religion, be subjected 
to any discrimination in 'his ·civil rights by any other· person 
or by any firm, corporation, or institution, or by the state 
or any agency or subdivision ·of the state'. 

(New York State Constitution, Article I, Section 11,'<!,S,adoptcd 
by Constitutional Convention of 1938 and •approv~di l;>y vote of the 
pc-ople, November 8, 1938.) 
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ARTICLE 15 

HUMAN RIGHTS LAW 

, Section 290. Purposes of article. 
291. Equality of opportunity a civil right. 
292. Definitions. 
293. Division of human rights. 
294. General policies of division. _ 
295. General powers and duties of division. 
296. Unlawful discriminatory practices. 
296-a. Unlawful disr.riminatory practices in relation to 

credit. 
297. Procedure. 
297-a. State human rights appeal board. 
298. Judicial review and enforcement. 
298-a. Application of article to certain acts committed out-

side of the state of New York. 
299. Penal provision. 
300. Construction. 
301. Separability. 

§ 290. Purposes of article. 1. This article shall be known as Purposes 
the "Human Rights Law". 

2. It shall be deemed an exercise of the police power of the state 
for the protection of the public welfare, health and peace of the peo
ple of this state, and in fulfillment of the provisions of the con
stitution of this state concerning civil rights. 

3. The legislature hereby finds and declares that the state has 
the responsibility to act to assure that every indh-idual within this 
state is afforded an equal opportunity to enjoy a full and productive 
life and that the failure to provide such equal opportunity, whether 
because of discrimination, prejudice, intolerance or inadequate edu
cation., training, housing or health care not only threatens the rights 
a;id proper privil~ges of its inhabitants _but menaces the institu- Division created 
t10ns and foundation of a free democratic state and threatens the 
peace, order, health, safety and general welfare of the slate and its 
inhabitants. A division in the cxc:cuti\°C department is hereby created 
to encourage programs designcd to insure that every individual shall 
have an equal opportunity to participate fully .in the economic, 
-cultural and intellectual life of the state; to encourage and promote 
the development and execution by all persons within the state of such 
state programs; to eliminate and prevent discrimination in employ-
ment, in places of public accommodation, resort or amusement, in 
educational ipstitutions, in public services, in housing accommoda-
ti_ons, in commercial space and in credit transactions and to take 
other, actions against discrimination as herein provided; and the 
division established h<'rcunder is hereby given general jurisdiction 
~nd power for such purpose-~. 



477 

Civil right 

Person 

Employment 
agency 

Labor 
organization 

Unlawful 
discriminatory 
practice 

Employer 

Employee 

Commissioner 

National origin 

Place of public 
accommod· 

5 

§ 29 I. Equality of opportunity a civil right. 1. The op
porlunity to obtain employment without discrimination because of 
age, race, creed, color, national origin, sex or marital status is hereby 
recognized as and declared to be.a civil right. 

2. The opportunity to obtain education, the use of places of pub
lic accommodation and the ownership, use and occupancy of housing 
accommodations and commercial space without discrimination be
cause of age, race, creed, color, national origin, sex or marital status, 
as specified in section two hundred ninety-six of this article, is hereby 
recognized as and declared to be a civil right. 

3. The opportunity to obtain medical treatment of an infant pre
maturely born alive in the course of an abortion shall be the same as 
the rights of an infant born spontaneously. 

§ 292. Definitions. When used in this article: 

1. The term "person" includes one or more individuals, partner
ships, associations, corporations, legal representatives, trustees, trus
tees in bankruptcy, or receivers. 

2. The term "employment agency" includes any person under
taking to prornrc employees or opportunities to work. 

3. The term "labor organization" includes any organization 
which exists and is constituted for the purpose, in whole or in part, 
of collective bargaining or of dealing with employers concerning 
grievances, terms or conditions of employment, or of other mutual 
aid or protection in connection with empolyment . 
. 4. The term "uulawful discriminatory practice" includes only 

those practices specified in sections two hundred ninety-six and two 
hundred ninety-six-a of this article. 

5. The term "employer" docs not include any employer with 
fewer than four persons in his employ. 

6. The term "employee'' and this article do not include any 
individual emplo)'ed by his parents, spouse or child, or in the 
domestic service of any person. 

7. The Lenn "commissioner" unless a different meaning clearly 
appears from the contL'xt, means the state commissioner of human 
right~; and the term "division" means the state division of human 
rights created by this article. 

8. The term "nationaf origin" shall~ for the purposes of this arti
de, include "ancestry". 

9. • The term "place of public accommodation, resort or amuse
ment" shall include, except as hereinafter specified, all places in
cluded in the meaning of such terms as: inns, taverns, road houses, 
,hotels, motels, whether conducted for the entertainment of transient 
guests or for the accommodati_on of those seeking health, recreation 
or rest, or restaurants, or catmg houses, or any place where food 
is sold for consumption on the premises; buffets, saloons, barrooms, 
or any stor<', park or enclosure where spirituous or malt liquors 
arc sold: ice crt'am parlors, confcctionarics, soda fountains, and 
all stores whl'rr. ir.e <"rr·am. il"r. and fruit preparations or their de
ri\'ativcs. or where beverages of any kind arc retailed for consump
tion on the premises; wholesale and retail stores and establishments 
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dealing with goods or services of any kind, dispensaries, clinics, 
hospitals, bath-houses, swimming pools, laundries and all other clean
ing establishments, barber shops, beauty parlors, theatres, ~otion 
picture houses, airdromes, roof gardens, music _halls, race courses, 
skating rinks, amusement and recreation parks, trailer camps, re
sort camps, fairs, bowling alleys, golf courses, gymnasiums, shooting 
galleries, billiard and pool parlors; garages, all public conveyances 
pperated on land or water or in the air, as well as the stations and 
~.eiminals thereof travel or tour advisory services, agencies or bu
reaus; public halls and public elevators of buildings and structures 
occupied by two or more tenants, or by the owner and one or more Exclusions 
tenants. Such term shall not include public libraries, kindergartens, 
primary and secondary schools, high schools, academics, colleges 
and universities, extension courses, and all educational institutions 
tinder the supervision of the regents of the state of New York; any 
.Stich public library, kindergarten, prim:uy and secondary school, 
academy, college, university, professional school, extension course 
oi: other education facility, supported in whole or in part by public 
funds or by contributions solicited from the general public; or any 
institution, club or place of accommodation which is in its nature 
distinctly private. 

No institution, club, organization or place of accommodation State contest 
which sponsors or conducts any amateur athletic· contest or sparring 
exhibition ·and advertises or bills such contest or exhibition as a 
New York state championship contest or uses the words "New 
York state" in its announcements shall be deemed a private, exhibi-
tion within the meaning of tliis section. 

10. The term "housing accommodation" includes any building, Housing 
structure, or portion thereof which 'is used or occupied or is in- accommodation 
tended, arranged or designed to be used or occupied as the home, 
residence or sleeping place of one or more human beings. 

11. The term "publicly-assisted housing accommodations" shall Publicly-assisted 
include all housing accommodations within the state of New York housing 
in 

(a) public housing, 
(b) housing operated by housing companies under the super

vision of the commissioner of housing, 
. (c) housing constructed after July first, nineteen hundred 
fifty, within the state of New York 

(1) which is exempt in whole or in part from tm.:es levied 
by the state or any of its political subdivisions, 

(2) which is constructed on land sold below cost by the 
state or any of its political subdivisions or any agency thereof, pur
suant to the federal housing act of nineteen hundred forty-nine, 

. . ( 3) which is constructed in whole or in part on property 
acquired or assembled by the state or any of its political subdivisions 
or any agency thereof through the power of condemnation or other
wise for the purpose of such construction, or 

(4) for the acquistion, construction, repair or maintemmce 



479 

Multiple 
dwelling 

Family 

Commercial 
space 

7 

of which the state or any of its political subdivisions or any agency 
thereof supplies funds or other financial assistance, 

(d) housing which is located in a multiple dwelling, the ac
quisition, construction, rehabilitation, repair or maintenance of 
which is, after July first, nineteen hundred fifty-five, financed in 
whole or in par.t by a loan, whether or not ·secured by a mortgage, 
the repayment of which is guaranteed or insured by the federal 
government or any agency thereof, or the state or any of its political 
iiubdivisions or any agency thereof, provided that such a housing 
accommodation shall be deemed to be publicly assisted only during 
the life of such loan and such guaranty or insurance; and 

(e) housing which is offered for sale by a person who owns or 
otherwise controls the sale of ten or more housing accommodations 
located on land that is contiguous ( exclusive of public streets), 
if ( l) the acquisition, construction, rehabilitation, repair or main
tenance of such housing accommodations is, after July first, nine
teen hundred fifty-five, financed in whole or in part by a loan, 
whether or not secured by a mortgage, the repayment of which is 
guaranteed or insured by the federal government or any agency 
thereof, or the state or any of its political subdivisions or any 
agency thereof, provided that such a housing accommodation shall 
be deemed to be publicly assisted only during the life of such loan 
and guaranty or insurance, or (2) a commitment, issued by a gov
ernment agency after July first, nineteen hundred fifty-five, is out
standing that acquisition of such housing accommodations may be 
financed in whole or in part by a loan, whether or not secured by 
a mortgage, the repaymc-nt of which is guaranteed or insured by 
the federal government or any agency thereof, or the state or any 
of its political subdivisions or any agency thereof. 

12. The term "multiple dwelling'', as herein used, means a 
dwelling which is occupied, as a rule, for permanent residence pur
poses and which is either rented, leased, let or hired out, to be oc
cupied as the residence or home of three or more families living 
independently of each other. A "multiple dwelling'' shall not be 
deemed to include a hospital, convent, monastery, asylum or public 
institution, or a fireproof building used wholly for commercial pur
poses except for not more than one janitor's apartment and not 
more than one penthouse occupied by not more than two families. 
The term "family", as used herein, means either a person occupying 
a dwelling and maintaining a household, with not more than four 
boarders, roomers or lodgers, or two or more persons• occupying 
a dwelling, living together and maintaining a common household, 
with not more than four boarders, roomers or lodgers. A "boarder'', 
"roomer" or "lodger" residing with a family means a person living 
within the household who pays a consideration for such residence 
and docs not occupy such space within the household as an incident 
of employment therein. 

13. The term "commercial space" means any space in a building, 
structure, or portion thereof which i~ used or occupied or is intended 

1 
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arranged or designed to be used or occupied for the manufacture, 
sale, resale, processing, reprocessing, displaying, storing, handling, 
garaging or distribution of personal property; and any space, which 
is used or occupied, or is intended, arranged or designed to be used 
or occupied as a separate business or professional unit or office in 
any building, srtucture or portion thereof. 

14. The term "real estate broker" means any person, firm or cor- Real estate 
poration who, for another and for a fee, commission or other valu- broker 
able consideration, lists for sale, sells, at auction or otherwise, ex-
changes_, buys or rents, or offers or attempts to rn;gotiate a sale, 
at auction or otherwise, exchange, purchase or rental of an estate 
or interest in real estate,·or collects or offers or attempts to collect 
rent for the use of real estate-, or negotiates, or offers or attcmpts 
to .negotiate, a loan secured or to he s~cured by a mortgage or other 
incumbrance upon or transfer of real cstate. ] n the sale of lots pur-
suant to the provisions of article nine-a of the real property law, 
the term "real estate broker" shall also include any person, partner-
ship, association or corporation employed by or on behalf of the 
owner or owners of lots or other parcels of real estate, at a stated 
salary, or upon a commission, or upon a salary and commission, 
or otherwise, to sell such real estate, or any parts thereof, in lots 
or other parcels, and who shall sell or exchange, or offer or attempt 
or agree to negotiate the sale or exchange, of any such lot or parcel 
of real estate. 

15. The tem1 "real estate salesman" means a person employed Real estate 
salesmanby a licensed real estate broker to list for sale, sell or offer for sale, 

at auction or otherwise, to buy or offer to buy or to ncgotiate the 
purchase or sale or exchange of real estate, or to negotiate a loan 
on real estate, or to lease or rcnt or offer to lease, rent or place 
for rent any real estate, or who collects or offers or attempts to 
collect rent for the use of real estate for or in behalf of such real 
estate broker. 

16. The term "necesary party" means any person who has Necessary 
such an interest in the subject matter of a proceding under this party 
article, or whose rights arc so involved, that no complete and ef-
fective disposition can be made without his participation in the pro-
ceeding; 

17. The term "parties to the proceeding" means the complain- Parties to 
ant, respondent, necessary parties and, persons permitted to inter- proceeding 
vene as parties in a proceeding with respect to a complaint filed 
under this article; 

18. The tcrm "hearing cxamint:-r" means an employee of the Hearing 
division who shall be a~signrd for stated periods to no other work examiner 
than the conduct of hcarings under this article; 

19. The term "discrimination" shall inrludc segregation and Discrimination 
separation. 

20. The term "credit", when used in this article means the right Credit 
conferred upon a person by a creditor to incur debt and defer its 
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payment, whether or not any interest or finance charge is made for 
the exercise of this right. 

21.. The term "disability" means a "physical, mental or medical 
impairment resulting from anatomical, physiological or neurological 
conditions which prevents the exercise of a normal bodily function 
or is demonstrable by medically accepted clinical or laboratory di
agnostic techniques, provided, however, that in all provisions of this 
article dealing with employment, the term shall be limited to physi
cal, mental or medical conditions which are unrelated to the ability 
to engage in the activities involved in the job or occupation which 
a person claiming protection of this article shall be seeking. 

22. The term "creditor", when used in this article, means any 
person or financial institution which does business in this state and 
which extends credit or arranges for the extension of credit by 
others. The term creditor includes, but is not limited to, banks and 
trust !=Ompanies, private bankers, foreign banking corporations and 
national banks, savings banks, licensed lenders, savings and loan 
associations, credit unions, sales finance companies, insurance pre
mium finance agencies, insurers, credit card issuers, mortgage .brok
ers, mortgage companies, mortgage insurance corporations, wholesale 
and retail merchants and factors. 

23. The term "credit reporting bureau", when used in this arti
_cle, means any person doing business in this state who .regularly 
makes credit reports, as such tenn is defined by subdivision e of 
section three hundred seventy-one of the general business law.* 

24. The term "regulated creditor", when used in this article, 
means any creditor, as herein defined, which has rereived its charter, 
license, or organization rertificate, as the case may be, from the 
banking department or which is otherwise subject to the supervision 
of the banking department. 

25. The term "superintendent", when used in this article, means 
the head of the banking department appointed pursuant to section 
twelve of ·the banking law.** 

§ 293. Division of human rights. 1. There is hereby created 
in the executive department a division of human rights hereinafter 
in this article called the division. The head of surh division shall 
be a commissionctj- hereinafter in this article called the commis
sioner, who shall be appointed by the governor, by and with the 
advice and consent of the senate and shall hold office at the pleasure 
of the governor. The commissioner shall be entitled to his expenses 
actually and necessarily incurred by him in the performance of his 
duties. 

2. The commissioner may establish, consolidate, reorganize or 
abolish such bureaus and other organizational units within the divi
sions as he determines to be ncccs~ary for cffiricnt operation. 

* Sec page 42 for Srction 371 (c) of General Business Law. 
** Sec page 34 for Section 12.1 of Banking Law. 
t Sec Section 169 of the Executive Law, as last amended, re salary payable 

to the Commissioner. 
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§ 294. General policies of division. The division shall for Policies 

mulate policies to effectuate the purposes of this article and may 
make recommendations to agencies and officers of the state or local 
subdivisions of government in aid of such policies and purposes. 

I 

Powers, duties,§ 295. General powers and duties of division. The divi
functionssion, by and through the commissi~ner cir hi~ duly authorized off~ccr 

or employee, shall have the followmg functions, powers and duties: 

1. To establish and maintain its principal office, and such other 
offices within the state as it may deem neressary. 

2., To function at any plare within the state. 
3. To appoint such officers, attorneys, derks and other employees 

and agents, consultants and special committees as it may deem nec
essary, fix their compensation within the limitations provided by 
law, and prescribe their duties. 

4. To obtain upon request and util_ize the services of all govern
mental departments and agencies. 

5. To adopt, promulgate, amend and rescind suitable rules and 
regulations to carry out the provisions of this article, and the policies 
and practice of the division in connection therewith. 

6. (a) To receive, investigate and pass upon complaints alleging Investigations 
violations of this article. 

(b) Upon its own motion, to test and investigate and to Complaint& 
make, sign and file complaints allc.-ging viola.tions of this article and 
to initiate investigations and studies to carry out the purposes of 
this article . 

. 7. To hold hearings, to provide where appropriate for cross
interrogatorics, subpoena witnesses, compel their attendance, ad
minister oaths, take the testimony of any person under oath, and 
in connection therewith, to require the production for ex_amination 
of any books or papers relating to any matfrr under investigation 
or in question before the division. The division may make rules as 
to the issuance of subpoenas which may be issued by the division 
at any stage of any investigation or proceeding before it. 

In any such investigation or hearing, the commissioner, or an of
ficer duly designated by the commissioner to conduct such investi
gation or hearing, may confer immunity in accordance with the 
provisions of section 50.20 of the criminal procedure law.* Subpoenas 

8. To create such aclvtsory councils, local, regional or state-wide, Advis':'ry 
as in its judgmrnt \"ill aid in effectuating the purposr.s of this article councils 
and of section c;l<'vcn of artirlc one of the constitution of this state, 
and the division may empower them to study the problems of dis
crimination in all or specific fields of -human relationships or in 
specific instances of discrimination herause of age, race, creed, color, 
national origin, sex, or marital status and make recommendations to 

"See page 37 for Section 50.20 of the Criminal Procedure Law. 
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th!! division. for tI;e development of pqlicies and pr~cedures in gen
c.ral and in specific instances. The advisory councils also shall ~is
sen;iim;tt!! information about the division's activities to organizations 
and individuals in thi;ir localities. _Such advisory councils ~hall be 
composed of representative citizens, se1ving without pay, but with 
reimbursement for actual and necessary traveling expenses; and the 
division may make provision: for technical and clcri'cal assistance to 
such councils and for the expenses '6f such assistance. 

9. To develop human rights plans and policies fo; the state and 
'assist ·in their execution and to make investigations a~d studies ap
propriate to effectuate this article and to issue such publications and 
such results of investigati6ns•·and research as in its judgment will 
tend to inform ,persons of th~ rights assured and remedies provided 
under this article, to promote good-will and minimize or eliminate 
discrimination because of age, race, creed, color, national origin, sex 
or marital status. 

10. ·To render each year to the governor and to the legislature a 
full written report of all its activities and of its recommendations. 

11. To inquire into incidents of and conditions which may lead 
to tension and conflict 'among racial, religious and nationality 
groups and to take such action within the authority granted by law 
,to the division, as may' be design!!d to alleviate such conditions, 
tension and conflict; 

12. To furnish any person with such. technical assistance as 
the division deems appropriate to further compliance with the pur
poses or provisions of this article; 

1'3. To promote the creation of human rights agencies by coun
ties, cities, villages .or towns, in circumstances the division deems 
appropriate. 

14: To accept, with the approval of the governor, as agent of 
the state, any grant, including federal grants, or any gift for any of 
the purposes of this article. Any moneys so. received may be ex
pended by· the division to effectuate any purpose of this article, 
subject to the same limitations as to approval of expenditures and 
audit as are prescribed for state moneys appropriated for the pur
.pqses of this article; 

15. To adopt an official seal: 
16'. To have concurrent jurisdic.tion with the New York ci'ty 

commission on human rights over the ad~inistration and enforce
ment of title C of chapter one of the administrative code of the city 
of New·York.* 1 

•' 

'§ 296. Unlawful discriminatory practices. 1.. It shall be an 
unlawful discriminatory practice: 

'• (a) For an employer or licensing, ;gency, because of the age, 
race, creed, color, national origin, sex, or disability, or marital status 
'of any individual, to refuse to hire or employ or to bar or. to dis-

* See page 43 for .New York City Administrative Code, Chap. I, Title C. 
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charge from employment such individual or to discriminate against 
such individual in compensation or in terms, conditions or privileges 
of employment. 

(b) For an employment agency to discriminate against any Empl~ymcnt 
individual because of age, race, creed, color, national origin, sex, or agencies 
disability or marital status, in receiving, classifying, disposing or 
othe1.:wise acting upon applications for its se1.vices or in referring an 
applicant or applicants to an employer or employers. 

(c) For a labor organization, because of the age, race, creed, Labor 
color, national origin, sex, or disability or marital status of any in- organizations 
dividual, to exclude or to expel from its membership such individual 
or to discriminate in any way against any of its members or against 
any erpployer or any individual employed by an employer. 

(d) For any employer or employment agency to print or cir- ~dv~r!isements, 
culate or cause to be printed or circulated any statement, advertise- mqwncs 
ment or publication, or to use any form of application for employ-
ment or to make any inquiry in connection with prospective 
employment, which expresses directly or indirectly, any limitation, 
specification or discrimination as to age, race, creed, color or na-
tional origin, sex, or disability or marital status, or any intent to 
make any such limitation, specification or discrimination, unless 
based upon a bona fide occupational qualification; provided, how-
ever, that neither this paragraph nor any provision of this chapter or 
other law shall be construed to prohibit the department of civil serv- ~x~eption...!.. 
ice or the department of personnel of any city containing more than cm!.

• "nf • f 1· f • ii serviceone county from requesting 1. ormatlon rom app 1cants or av 
service examinations concerning any of the aforementioned charac
teristics for the purpose of conducting studies to identify and resolve 
possible problems in recruitment and testing of members of minority 
groups to insure the fairest possible and equal opportunities for em
ployment in the civil service for all persons, regardless of age, race, 
creed, color, national origin, sex, or disability or marital status. 

(e) For any employer, labor organization or employment Retaliation 
agency to discharge, expel or otherwise discriminate against any 
person because he has opposed any practices forbidden under this 
article or because he has filed a complaint, testified or assisted in 
any proceeding under this article. 

{f) Nothing in this subdivision shall affect any restrictions 
upon the activities of persons licensed by the state liquor authority 
with respect to persons under twenty-one years of age. 

1-a. It shall be an unlawful discriminatory practice for an em- Training 
ployer, labor organization, employment agency or any joint labor- programs 
management committee controlling apprentice training programs: 

{a) To select persons for an apprentice training program Criteria. 
registered with the state of New York on any basis other than their 
qualifications, as determined by objective criteria which permit re-
view; 

{b) To deny to or withhold from any person because of race, Admission 
creed, color, national origin, sex, or disability, or marital status, the 
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right to be admitted ·to or participate in a guidance program, an 
apprenticeship training program, on-the-job training program, ex
ecutive training program, or other occupational training or retrain
ing program; 

(c) To discriminate against any person in his pursuit of such 
programs or to discriminate against such a person in the terms, 
conditions or privileges of such programs because of race, creed, 
color, national origin, sex, or disability or marital status; 

(d) To print or circulate or cause to be printed or circulated 
any statement, advertisement or publication, or to use any form 
of application for such programs or to make any inquiry in con
nection with such program which expresses, directly or indirectly, 
any limitation, specification or discrimination as to race, creed, 
color, national origin, sex, or disability or marital status, or any 
intention to make any such limitation, specification or discrimina
tion, unless based on a bona fide occupational qualification. 

2. (a) It shall be an unlawful discriminatory practice for any 
person, being the owner, lessee, proprietor, manager, superintendent, 
agent or employee of any place of public accommodation, resort or 
amusement. be-cause of the race, creed, color, national origin, sex, or 
disability or marital status of any person, directly or indirectly, to 
refuse, withhold from or deny to sud1 person any of the accommoda
tions, advantages, facilities or privileges thereof, including the ex
tension of credit, or, directly or indirectly, to publish, circulate, issue, 
display, post or mail any .written or printed communication, notice 
or advertisement, to the effect that any of the accommodations, ad
\·antagcs, fac-ilities ;,ml privil:::grs of any such place shall be refused, 
withheld from or denied to :my person on account of race, creed, 
color, national origin, sex, or disability or marital statu$, or that the 
patronage or custom thereat of any person of or purporting to be of 
any particular race, creed, color, national origin, sex or marital 
status, or having a disability is unwelcome, objectionable or not 
acceptable, desired or solicited. 

(b) Nothing in this subdivision shall be construed to pre
vent the barring of any person, because of the sex of such person, 
from places of public accommodations, resort or amusement if the 
division grants an exemption based on bona fide considerations of 
public policy; nor shall this subdivision apply to the rental of rooms 
m a housing accommodation which restricts such rental to indi
viduals of one sex. 

2-a. It shall be an unlawful discriminatory practice for the owner, 
lessee, sub-lessee, assignee, or managing agent of publicly-assisted 
housing accommodations or other person having the right of owner
ship or possession of or the right to rent or lease such accommoda
tions-: 

(a) To refuse to rent or lease or otherwise to deny to or 
withhold from any person or group of persons such housing accom
modations because of the rare, crl"ccl, color, disability, national or
igin, age or marital status of such person or persons. 

(b) To discriminate against any person because of his race, 
creed, color, disability, national origin, age or marital status in the 
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terms, conditions or privileges of any publicly-assisted housing a;c
comrnocjations or in the furnishing of facilities or services in con
nection therewith. 

(c) To _cause to be made any written or oral inquiry or rec- Inquiries, 
ord conc,erning the race; creed, color, disability, national ori_gin, age records 
or marital status of a person seeking to rent or lease any publicly-as-
sisted housing accommodation. 

(d) Nothing in this subdivision shall restrict the coz:isidera- Age 
tion of age in the rental of publicly-assisted housing accomrnodations exception 
if the division grants ·an exemption based on bona fide considera-
.tions of _puplic policy for the. purpose of providing "for the special 
needs of a particula_r age groµp without the intent of prejudicing 
other age groups. 

·3-a. It shall be an unlawful discriminatory practice: 
(a) For an employer or.licensing agency,. because an indi- ~ge ~iscrimina

vidual is between the arres of eighteen and sixty-five to refuse to tion m employ-
h• • 1 1· " b • f • ' 1 mentire or cmp oy or 1ccnsc or to ar or to ternunate ro,m emp oyment 
such individual, or to discriminate against such individual _in promo-
tion, compensation or in terms, conditions or privileges ·of employ
ment. 

(b) For any 'employer, licensing agency or employment 18-65 
agency to print or circulate or cause to be printed or circulati:d·any 
statement, advertisement or publication, or to use any form of ap
plication for employment or to·makc any inquiiy in connccti6n·with 
vrospective employment, which expresses, directly or indirectly, any 
limitation, specification or discrimination respecting individuals bc

·twecn the ages.of eighteen and sixty-five, or any intent to make any 
such limitation, specification or discrimination. 

(c) For any em ploycr, licensing agency or employment Retaliation 
ag~ncy to discharge or otherwise discriminate against any person be-
cause he has opposed any practices forbic:lden under this article or 
because he has filed a complaint, testified. or assisted ip. any pro-
ceeding under this article. 

But nothing contained in this subdivision or in subdi~ision one P~ysi~~I 
of this section shall he construed to prevent the termination of tpe disabihty 
employment o( any person who is physically unable to per:form his 
duties or to affect the retirement policy or system of any employer 
where such policy or system is not merely a subterfuge to evgde the 
purposes of said subdivisions; nor shall. anything in said subdivi-
.sfon be deemed to preclude the vary1ng of insurance coverages ac-
cording to an employee's age. _ , 

The provisions of this subdivision shall not affect any rc,striction Retirement 
UP.On the activities of persons licensed by the state liquor authority plans 
,}vith respect t9 persons under twc-nty-onc yc-ars of age. , 

.3-b. It shall be an unlawful discriminatory practice for any real Blockbusting 
estate broker, rc;:,.l estate salesman or employee or agent thereof .or 
any other individual, corporation, partnership or organization for 
the purpo0~e of inducing a real estate transaction from which any 
sµch person or any of. it~ stockholdGrs or members may benefit fi-
nancially, to represent that a change has .occurred or ,viii or may 
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occur in the composition with respect to race, creed, color, national 
origin or marital status of the owners or occupants in the block, neigh
borhood or area in which the real property is located, and to repre
sent, directly or indirectly, that this change will or may result in un
desirable consequences in the block, neighborhood or area in which 
the real property is located, including but not limited to the lower
ing of property values, an increase in the criminal or anti-social be
havior, or a decline in the quality of schools or other facilities.* 

4, It shall be an unlawful discriminatory practice for an edu
cation corporation or association which holds itself out to the public 
to be non-sectarian and exempt from_ taxation pursuant to the pro
visions of article four of the real property tax law to deny the use 
of its facilities to any person othe1wise qualified, by reason of his 
race, color, religion, disability, national origin, age or marital status. 

5. (a) It shall be an unlawful discriminatory practice for the 
owner, lessee, sub-lessee, assignee,. or managing agent of, or other 
person having the right to sell, rent or lease a housing accommoda
tion, constructed or to be constructed, or any agent or employee 
thereof: 

(1) To refuse to-sell, rent, lease or otherwise to deny to or 
withhold from any person or group of persons such a housing ac
commodation because of the race, creed, color, national origin, sex, 
or disability or marital status of such person or persons. 

(2) To discriminate against any person because of his race, 
creed, color, national origin, sex, or disability or marital status in the 
terms, conditions. or privileges of the sale, rental or lease of any such 
housing accommodation or in the furnishing of facilities or services 
in connection therewith. 

·(3) To print or circulate or cause to be printed or circulated 
any statement, advertisement or publication, or to use any form of 
application for the purchase, rental or lease of such housing ac
commodation or to make any record or inquiry in connection with 
the prospective purchase, rental or lease of such a housing accom
modation which expresses, directly or indirectly, any limitation, 
specification or discrimination as to race, creed, color, national or
igin, sex, or disability or marital status, or any intent to make any 
such limitation, specification or discrimination. 

The provisions of this paragraph (a) shall not apply (1) to the 
rental of a housing accommodation in a buildirig which contains 
housing accommodations for not more than two families living in
dependently of each other, if the owner or members of his family 
reside in one of such housin_g accommodations, (2) to the restric
tion of the rental of all rooms in a housing accommodation to in
dividuals of the same sex or (3) to the rental of a room or rooms 
in a housing accomodation, if such rental is by the occupant of the 

* Sec Section 2 of dhaptr.r 493 of the Laws of 1970 which amended Chapter 
1070 of the Laws of 1969, throu!?h which this suhdivision 3-b {former num
ber 3) was added, as follows: "None of the amendments made· by this act 
shall apply to the city of Ni:w YQrk", 
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housing. accommodation or by the owner of the hous~ng accom
modation and he or members of his family reside in such housing 
accommodation. 

(b) It shall be an unlawful discriminatory practice for the Land. or com
owner, lessee, sub-lessee, or managing agent of, or other person mcrcial space 
having the right of ownership or possession of or the right to sell, 
rent or lease, land or commercial space: 

( 1) To refuse to sell, rent, lease or otherwise deny to or with- Rental 
hoW .from. any person or group of persons such commercial space 
because of the age of such person or persons;· or such land or com-
mercial space because of the race, creed, color, national origin, sex, 
or disability or marital status of ~uch person or persons. 

(2) To discriminate against any person because of his race, Terms 
creed, color, national origin, sex, or disability or marital status in 
the te1ms, conditions or privileges of the sale, rental or lease of any 
such land or commercial spare or because of his· age in relation to 
such commercial space; or in the furnishing of facilities or services 
in connection therewith. 

(3) To print or circulate or cause to be printed or circulated !-,dv~r!isements, 
any statement, advertisement or publication, or to use any form of mqwncs 
application for the purchase, rental or lease of such land or com-
mercial space or to make any record or inquiry in connection with 
the prospective purchase, rental or lease of such land or commer-
cial space which expresses, directly or indirectly, any limitation, 
specification or discrimination as to race, creed, color, national or-
igin, sex, or disability or marital status, or in relation to commercial 
space as to age; or any intent to make any such limitations, specifi-
cation or discrimination. 

(c) It shall be an unlawful discriminatory practice for any real Real estate 
estate broker, real estate salesman or employee or agent thereof: brokers 

(1) To refuse to sell, rent or lease any housing accommoda
tion, land or commercial space to any person or group of persons or 
to refuse to negotiate for the sale, rental or lease, of any housing ac- Services 
commodation, land or commercial space to any person or group of 
persons because of the race, creed, national origin, sex, or disability 
or marital status of such person or persons, or in relation to commer-
cial space because of the age of such person or persons or to repre-
sent that any housing accommodation, land or commercial space is 
not available for inspection, sale, rental or lease when in fact it is so 
available, or otherwise to deny or withhold any housing accommo-
dation, land or commercial space or any facilities of any housing 
accommodation, land or commercial space from any person or 
group of persons because of the race, creed, color, national origin, 
sex, or disability or marital status of such person or persons or in 
relation to commercial space because of the age of such person or 
persons. 
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(2) To print or circulate or cause to be printed or circulated 
any statement, advertisement or publication, or to use any form of 
application for the purchase, rental or ')case of any housing accom
modation, Iand or commercial space or to make any record or in
quiry in connection with the prospective purchase, rental or lease 
of any housing accommodation, land or commercial space which 
expresses, directly or indirectly, any limitation, specification, or dis
crimination as to race, creed, color, national origin, sex, or disability 
or marital status, or in relation to commercial space as to age; or 
any intent to make any such limitation, specification or discrimin
ation. 

(d) It shall be an unlawful discriminatory practice for any real 
estate board, because of the race, creed, color, national origin, age, 
sex, or disability or marital status of any individual who is otherwise 
qualified for membership, to exclude or expel such individual from 
membership, or to discriminate against such individual in the terms 
conditions and privileges of membership in such board. 

(e) It shall be an unlawful discriminatory practice for the 
owner, proprietor or managing agent of, or other person having the 
right to provide care and services in, a private proprietary nursing 
home,* convalescent home, or home for adults, or in intermediate 
care facility, as defined in section two of the social services Jaw, 
heretofore constructed, or to be constructed, or any agent or em
ployee thereof, to refuse to provide servires and care in such home 
or facility to any individual or to discriminate against any indi
vidual in the terms, conditions, and prh·ilrges of such services and 
care solely bemuse surh individual is a blind person. For purposes 
of this paragraph, a "blind person" shall mean a person who is 
registered as a blind person with the commission for the visually 
handicapped and who meets the definition of a "blind person" pur
suant to section three of chapter four hundred fifteen of the laws 
of nineteen hundred thirteen entitled "An act to establish a state 
commission for improving the condition of the blind of the state 
of New York, and making an appropriation therefor". :f: 

(f) The provisions of this subdivision, as they relate to age, 
shall not apply to persons under the age of eighteen years. 

6. It shall be an unlawful disrriminatory practice for any person 
to aid, abet, incite, compel or coerce the doing of any of the acts 
forbidden under this article, or to attempt to do so. 

7. It shall be an unlawful disrriminatory practice for any per
son engaged in any artivity to which this section applies to retaliate 
or disrriminate against any person because he has opposed any 
practires forbidden under this artirle or berause he has filed a com
plaint, testified or assistrd in any proreeding under this article. 

8. It shall be an unlawful discriminatory practice for any party 
to a conriliation agreement made pursuant to section two hundred 
ninety-seven of this article to violate the terms of such agreement. 

* Sec also on employees 48 for Section 2801-d of the Public Health Law. 
:f: Sec page 5~ for Section 3 of Chapter 4-15 of the Laws of 1913, as amended 
(Unconsolidated Laws §8704-), 
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9. (a) It shall be an unlawful discriminatory practice for any yoluntccr 
fire department or fire company therein, through any member or firemen 
members thereof, officers, board of fire commissioners or other body 
or office having power of appointment of volunteer firemen, directly 
or indirectly, by ritualistic practice, constitutional or by-law pre-
scription, by -tacit agreement among its members, or otherwise, to 
·deny to any individual membership in any volunteer ·fire depart-
ment or fire company therein, or to expel or discriminate against 
any volunteer member of a fire department or fire company therein, 
because of the race, creed, color or national origin of such indi-
vidual. 

(b) Upon a complaint to the division, as provided for under :?arcs of 
subdivision one of section two hundred ninety-seven of this article, n:fs~io:!1: 

-the hoard of fire· commissioners shall be made a party respondent 
and in the event the commissioner finds that an unlawful discrimina
tory practice has been engaged in, the board of fire commissioners 
shall be included in any order, under subdivision four of section two 
hundred ninety-seven of this article, to be served on any or all 
respondents requiring suc-h respondent or respondents to ce.ase and 
desist from such unlawful discriminatory practice and to take affirm
ath·e action. The board of fire commissioners shall have the duty 
and power to appoint as a volunteer fireman, notwithstanding any 
other statute or provision of law or by-law of any volunteer fire 
company, any individual whom the commissioner has determined to 
be the subject of an unlawful discriminatory practice undc_r the sub
division. 

IO. (a) It shall be an unlawful discriminatory practice for any Rbeligious 
h.b. d. l"f f • o servanceemp oyer I to pro 1 1t, prevent or 1squa 1 y any person rom, or by employees 

otherwise to discriminate against any person in, obtaining or hold-
ing employment, because of his observance of any• particular day 
or days or any portion thereof as a sabbath or other holy day in 
accordance with the requirements of his religion. 

(b) Except as may be required in an emergency or where his Exceptions 
personal presence is indispensable to the orderly transaction of busi-
ness, no person shall be required to remain at his place of employ-
ment during any day or days or portion thereof that, as a require-
ment of his religion, he observes as his sabbath or other holy day, 
including a reasonable time prior and subsequent thereto for travel 
between his place of employment and his home, provided however, 
that any such absence from work shall, wherever practicable in the 
judgment of the employer, be made up by an equivalent amount of 
time and work at some other mutually convenient time, or shall be 
charged against any leave with pay ordinarily granted, .other than 
sick leave, provided furthrr, however, that any such absence not so 
made up or charged, may be treated by the employer of such person 
as leave takc-n without pay. 

(c) This subdivision shall not be c-onstrued to apply to any Procedure 
position dealing with health or safety where the person holding such 
position must be available for duty whenever needed, or to any 
position or class of positions the nature and quality of the duties of 
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which are such that the personal presence of the holder of such 
position is, regularly essential on any particular day or days or por
tion thereof for the normal performance of such duties with respect 
to any applicant therefor or holder thereof who, as a requirement of 
his religion, observes such day or days or portion thereof as his 
sabbath or other holy day. In the case of any employer other thaµ 
the state, any of its political subdivision or any school district, tjlis 
subdivision shall not apply where the uniform application of terms 
and conditions of attendanrc to employees is csscµtial to prevent 
undue economic hardship to the employer. In any proceeding in 
which the applicability of this subdivision is in issue, the burden 
of proof shall be upon the employer. If any question shall arise 
whether a particular position or dass of positions is excepted froµi 
this subdivision by this paragraph, such question may be referred 
in writing by any party claiming to be aggrieved, in the case of any 
position of employment by the state or any of its political subdivi
sions, exc_cpt by any school district, to the civil service commission, 
in the case of any position of employment by any school district, to 
the commissioner of, education, who shall dc•terminc such question 
and in the casr of any other employer, a party claiming to be ag
grieved may file a complaint with the di,·ision pursuant to this arti
dc.. Any such cletennination by the ch·il service commission shall 
be reviewablc in the manner provided by article seventy-eight of the 
civil practice law and rules and any such determination by the com
missioner of education shall he reviewablc- in the manner and to the 
same extent as other drtl·rminations of the commissioner under sec
tion three hundrd ten of the education law::f 

11. Nothing contained in this sertion shall be construed to bar 
any _religiolls or denominational institution or organization, or any 
organization operated for charitable or educational purposes, which 
is operated, supervisl'd ell: controlled by or in connection with a 
religious organization, from limiting employment or sales or rental 
of housing arcommodations or adinission to or giving preference to 
prrsons of the same religion or denomination or from making such 
selection as is calculated by such 01ganization to promote the re
ligious principles for which it is c-stahlishcd or maintained. 

* Statement of legislative purpose. It has long been the policy of this state 
that every indiddual is guaranteed the right to obtain employment free from 
discrimination because of his religion. It is the finding of the legislature that, 
in accordance with this policy, no indh·idual should be prohibited, prevented 
or disqualified from, or discriminated against in obtaining or holding public 
emplo)·.ment brcause of his observance of any particular day or days or por
tion thereof as his sabbath or other holy day ·as a requirement of his religion. 
Qurstions have recently heen raisr.d, howc\'er, as to whether lhc provisions of 
the law against discrimination and other laws arc sufficiently clear to protect 
the interests of individuals holding or srcl.ing public emplovment who ohser,e 
any particular day or days or portion thereof as a sabbath or other holy day 
as a requirement of their religion. This act is therefore enacted to clarify the 
existence of this ri~ht and to pro\·ide specific assurance of it, and should in 
no way be construed to limit the rights assured by the provisions of the law 
against discriminati<Jn or any other law, rule or regulati1Jn. It is the intention 
of the lcgislaturr that this a~t shall be construed liberally to effectuate the 
purposes for which it is enacted. (Section 1 of ChaP.. 667 of Laws of 1967.) 
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12.. .Notwithstanding the provisions of subdivisions one, one-a Promotion 
of minorityand three-a of this section, it shall not be an unlawful discriminatory employmentpractice for an employer, employment agency, labor organization 

or joint labor-management committee to carry out a plan, approved 
by the division, to increase the employment of members of a mi-
I)Ority group (as may be defined pursuant to the regulations of the 
division) which has a state-wide unemployment rate that is dispro-
portionately high in comparison with the 'state-wide unemployment 
rate of the general population. Any plan approved under this sub-
division shall be in writing and the division's approval thereof shall 
be for a limited period and may be rescinded at any time by the 
division. 
. 13. It shall be an unlawful discriminatory practice (i) for any Boycotts, 
person to discriminate against, boycott or blacklist, or to refuse to black.i~ting 
"buy from, sell to or trade with, any person, because of the race, creed, prohl 1tcd 
color, national origin or sex of such person, or of such person's part-
ners, members, stockholders, directors, officers, managers, superin-
tendents, agents, employees, business associates, suppliers or custom-
ers, or (ii) for any person wilfully to do any act or refrain from do-
ing any act which -enables any such person to take such action. This 
subdivision shall not apply to: 

(a) Boycotts connected with labor disputes; or 
(b) Boycotts to protest unlawful discriminatory practices. 

14. It shall be an unlawful discriminatory practice for any per- Dis7rimin!'-tion 
son engaged in any activity covered by this section to discriminate ag:ahst ~dmd 
against a blind person on the basis of his use of a guide dog.* wit gm e dOJ 

14. It shall be an unlawful discriminatory practice, unless spe- Cri!'1inal 
cifically required or permitted by statute, for any person, agency, actio~ termim 

• • • • l d" h d favonng accwbureau, corporation or assoc1at1on, me u mg t e state an any ---employment 
political subdivision thereof, to make any inquiry about, whether in licensing 
any form of application or otherwise, or to act upon adversely to insu~anc~ and 
the. individual involved, any arrest or criminal accusation of such ~rcd!t-no 
individual not then pending against that individual which was :~~:z,:r
followed by a tennination of that criminal action or proceeding in 
f;i.vor of such individual, as defined in subdivision two of section 
160.50 of the criminal procedure law,*·~ in connection with the li-
censing, employment or providing of credit or insurance to such Exception 
individual; providrd, however, that the provisions hereof shall not 
apply to the licensing acti\'ities of governmental bodies in relation 
to the regul:ttion of guns, firearms and other deadly weapons.+ 

15. It shalI be an unlawful discriminatory practice for any person, Ex-offenders 
agency, bureau, corporation or association, including the state and not barred in 

I• • I b 1· • • I f d 1· I cmp1oyment aany po 1tira su c1v1s1on t 1erro , to c-ny any 1r.cnsc or empo yment licensing if 
to any individual by reason of his having been convicted of one or Corrr-c-don L, 
more· criminal offensc-s, or by reason of a finding of a lack of "good violated 
moral character" which is based upon his having been convicted of 
one or more criminal offenses, when such denial is in violation of 
t4e provisions of article twenty-three-a of the correction law.* 
"As added by Chap. 177 of Laws of 1976. 
*"Seep. 38 Criminal Procedure Law,§ 160.50. 
t As added by Chapter. 877 of Laws of 1976. 
* Sec p. 35 Corrc"tion Law. Art. 23-A. 
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§ 296-a. Unlawful discriminatory practices in relation to 
credit. 1. It shall be an unlawful discriminatory practice for any 
creditor or any officer, agent or employee thereof: 

a. In the case of applications for credit with respect to the pur
chase, acquisition, construction, rehabilitation, repair or mainte
nance of any housing accommodation, land or commercial space to 
discriminate against any such applicant because.of the race, creed, 

Race, creed, color, color, national origin, age, sex, marital status ·or disability of such 
national 01:igin,
!~~i: mdi:~ri~in-
ation prohibited 

Terms in 
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Inquiries
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Discounting 
of income 
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activity 

applican~ or applicants or any member, stockholder, director, officer 
or employee of such applicant or. applicants, or o_f the prospective 
ocrupants or tenants of such housmg accommodatlon, land or com-
mercial space, in the granting, withholding, extending or renewing, 
or in the fixing of the rates, terms or conditions of, any such credit. 

b. To discriminate in the granting, withholding, extending or re
newing, or in the fixing of the rates, terms or conditions of, any 
fonn of credit, on the basis of race, creed, color, national origin, age, 
sex, marital status or disability. 

c. To use any fom1 of application for credit or use or make any 
record or inquiry which expresses, directly or indirectly, any limita
tion, specification, or discrimination as to race, creed, color, national 
origin, age, sex, marital status or disability. 

d. To make any inquity of an applicant concerning his or her 
capacity to reproduce, or his or her use or advocacy of any form 
of birth control or family planning. 

e. To. refuse to consider sources of an applicant's income or to 
subject an applicant's income to discounting, in whole or in part, 
because of an applicant's race, need, color, national origin, age, sex, 
marital status, childbearing potential or disability. 

2. V17ithout limi_ting the generality of s1.1bdivision one, it shall 
be considered discriminatory if, because of an applicant's or class 
of applicants' race, need, color, national origin, age, sex, marital sta
tus or disability, {i) an applicant or dass of applicants is denied 
credit in circumstances where other applicants of like overall credit 
worthiness arc granted credit, or (ii) special requirements or condi
tions, such as requiring coaobligors or reapplication upon marriage, 
are imposed upon an applicant or class of applicants in circum
stances where similar requirements or conditions are not imposed 
upon other applicants of like overall c'redit worthiness. 

3. It shall not be considered discriminatory if credit differentia
tions or. decisions are based upon factually supportable, objective 
differences in applicants' overall credit worthiness, which may in
clude reference to such factors as current income, assets and prior 
credit history of such applicants, as. well as reference to any other 
relevant factually supportable data; provided, however, that no 
rreditor shall consider, in evaluating the credit worthiness of an 
applicant, aggregate statistics or assumptions relating to race, creed, 
color, national origin, sex. marital status or disability, or to the 
likelihood of any group of persons bearing or rearing children, or 
for that reason receiving diminished or interrupted income in the 
future. 

https://because.of
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3-a. It shall not be an unlawful discriminatory. practice to con
sider age in determining credit worthiness when age has a "demon
strable and statistically sound relationshiP. to a determination of 
credit worthiness. ' 

4. a. If so requested by an applicant for credit, a creditor shall R~aso_ns for 
furnish such applicant with a statement of the specific reasons for reJection 
rejection of the applicant's application for credit. 

b. If so requested in writing by'an individual who is or was mar- Separate credit 
ried, a creditor or credit reporting bureau sh;ill maintain in its rec- history 
ords a separate credit history for any such individual. Such sepa-
rate history shall i!}clude all obligations as ~o which such bureau 
has notice with respect to which any such perspn is or was indi-
vidually or jointly liable. _ 

5. No· provision of this section providing spouses the right to Liability 
separately apply for credit, borrow money, or have separate credit of 
histories maintained shall limit or foreclose the right of creditors, spouses 
under any other provision of law, to hold one spouse legally liable 
for debts incurred by the other. 

6. A~y p~rson claiming to be aggrieved by an unlawful dis- Complaint against 
criminatory practice engaged in by a regulated creditor, in lieu reg~lated 
of the procedure set forth in section two hundred ninety-seven of creditors 
this chapter, may file a verified complaint with the superintendent, 
as provided hereinafter; provided however, that the filing of a com-
plaint with either the superintendent or· the division shall bar sub. Election of 

remediessequent recourse to the other agency, as well as to any local com-
mission on human rights, with respect to the grievance comp1ained 
of. 

7. !n the case of a verified complaint filed with the superin
tende~t the following procedures shall be followed: 

a. After receipt of the rpmplaint, the superintendent shall make Procedure 
a determination within thirty days of whether there is probable ~cfor~ d 
cause to believe that the person named in the complaint has engaged upcnntcn ent 
in or is engaging in an unla,vful discrirriinatory practice. If the 
superintendent determines there is no such probable cause, the Dismis~al ~r 
complaint shall pe dismissed. If the superintendent determines that dr'crn;;:::ron 
there is such probable cause, he shall attempt to resolve such com- ~a:S~0 c 
plaint by conference and conciliation. If conciliation is achieved, 
the terms shall be recorded in a written agreement signed by the Conciliation 
creditor and complainant, a copy of which shall be forwarded to 
the commissioner. 

h. If conciliation is not achieved, the superintendent or his desig- Hearing 
nated represntative shall conduct a hearing with respect to the 
alleged violation of this section. All interested parties shall be en- X . 
titled to adequate and timely notice of the hearing. Such parties • oucc 
shall have the right to be represented by counsel or by other reprc- Counsel 
sentatives of their own cµoosing; to offer evidence and witnesses . 
in their own behalf and to rross-ex:upine other parties and witnesses; Ebdcncc; 
to have the power of subpoena c:i:creised in their behalf; and to su poenas 
have access to a written record of such hearing. The superintcndrnt 
or his representative shall not be bounded by the strict rules of evi-
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dcnce prcvailii:ig in courts of law ·or c·quity. The testimony t~ken 
shall be un&r. oath and a record shall.be made of the proceedings. 
A written decision shall be made by the .supfrintendcnt 'or his desig
nated representative separately setting forth findings ,of fact, and 
conclusions of law. A copy of such decision shall be forwarded to 
the·commissio.ner. , , 

c. If the superintendent fin·ds that a violation of-this section has 
occurred, the superintendent shall issue an order.which shall do 
one or more of the following: 
• ('1). Imp(?se a ·fine in an amount not to exceed ten thousand ·dol
lars •for each violation, to be ·paid to the people cif the state of ·New 

-York; 
(2) award compensatory damages to the person aggrievea"by 

suchwiolation; • •• 
(3) _. requi're the regulated creditor to cease and ·desist from such 

unlawful discriminatory practices; 1 • 

' • ( 4 )' require the regulated creditor to take such ftfrther ~ffirma
tive. action as will effectuate the purpciscs of this section, including, 
but not limited to, granting the credit which was the suHject of'the 
=~~ : . . 

, ' ~ ' T • 1 • 

d. Any co1;1plainant, ~~;~P~ndent or other. person ags-rieved ~y 
any order <,>r fma) dctermmat1on of the superintendent ~ay obtam 
judici~I review tliereo~. t ' 

8. :where the superintendent makes a ·determination that a rcgu
.Jatcd _creditor h;is engaged in or is.enga_ging. in discriminatory prac
tires, the superintendent is cmpowcrrd to issue appropriate ord!!rs 
to such c.red_i_tor pursuant to the hanking law.* Surh orders may be 
issued without . .the .necessity of a complaint being filec~ qy an 
aggrieved pi:;rson. 

9. Whenever any creditor makes application to the superin
tendent or the ·banking board to take any· action requiring con
sideration by the stiperintendent cir such board of the public interest 
and the needs and con\"enience thereof, or requiring a finding that 
the financial rcsponsihilitv. experience, charter. and general fitness 
·of the applicant, and of'the members t~ercof'if the applicant be'a 
c:o-partncrship or· assoriation~ and of the officers 'and directors 
thereof· ifa-the· applicant be a corporation, are such as to command 
the rnnfidcnre of the• community and to warrant' hc:'lief that the 
business will he operated honestly, fairly, and cfficient]v; such credi
tor shall certify- to the superintendent compliance· with the provi
sibns· of this section. In the event that the records of the: banking 
department.show that·such creditor has been found to be in•viola
tion .of this section, such 'creditor shall &s'cribe what action has 
been 'taken with respect to',its, credit policies and procedures -to 
remedy such violation or violations. The •superintendent shall. in 
approving the foregoing applications and ·making- the' foregoing 
findings, give appropriate'weight to compliance wtih this section. 

.* See page '34 for Section 39 of the Banking I.aw. 

https://shall.be
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10. Any complaint filed with the superintendent pursuant to this ~i.mc for 
section shall be so filed within one year after the occurrence of fihngl . t 
-the alleged unlawful ,discriminatory practice. comp am 

11. The superintendent is hereby empowered to promulgate rules Rules of 
and regulations hereunder to effectuate the purposes of this section. Superintendent 

12. The provisions of this section, as they relate to age, shall not 
apply to persons under the age of eighteen years. 

§ 297. Procedure. 1. Any person claiming to be aggrieved Filin1 '!f 
by an unlawful discriminatory practice may, by himself or his comp aints 
attorney-at-law, make, sign and file with the division a verified com-
plaint in writing which shall state the name and address of the per-
son alleged to have committed the unlawful discriminator)' practice 
complained of and which shall set forth the particulars thereof and 
contain such other information as may be required by the division. 
The industrial commissioner or the attorney-general or the division Officia! 
upon its own motion may, in like manner, _make, sign and file such complaints 
complaint. In connection ,.;,ith the filing of such compbint, the at
torney-general is authorized to take proof, issue subpoenas and 
administer oaths in the mannc-r prO\·idcd in the civil practice law 
and rules. Any employer whose employees, or some of them, refuse Obj1cting 
or threaten to refuse to cooperate with the provisions of this article, cmp oyccs 
may file with the division a verified complaint asking for assistance 
by conciliation or other remedial action. . . 

2. After the filing of any complaint, the division shall promptly tnv~ti~~tions 
serve a copy thereor' upon the respondent and all persons it deems Y ivmon 
to be nrcessary parties, and make prompt investigation in connection 
therewith. Within one hundred eighty days after a complaint is filed, De!e~i~at_ion 
the division shall determine whether it has jurisdiction and, if so, of .1umtlicuon 

• b bl b 1· th h d • and probablewhether there 1s pro a e c.ause to e 1eve at t e person name m cause 
the complaint, hereinafter referred to as the respondent, has en-
gaged or is engaging in an unlawful disrrimin:itory practice. If it . . 
finds with respect to any respondent that it lacks jurisdiction or that Dt5miss4 . t 
probable cause does not exist, the commissioner shall issue and cause O comp am 
to be served on the complaint an order dismissing such allegations 
of the said complaint as to such respondent. . . . 

3.a. If in the judgment of the division the circumstances so Conciliation 
warrant, it may, at any time after the filing of the complaint, en·-
deavor to eliminate such unlawful discriminatory practice by con-
ference, conciliation and prrsuasion. Each conciliation agreement 
shall include provisions requiring the respondent to refrain from 
the commission of unlawful disrriminatory practices in the future 
and may contain such further provisions as may be agreed upon by Consent 
the division and the respondent, including a provision for the entry decree 
in the supreme conrt in any rounty in the judirial district where 
the alleged unlawful discriminatory practice was committed, or 
where any respondent resides or maintains an office for the transac-
tion of business, or where the housing ac-commodation, land or com-
mercial space specified in the romplaint is located, of a consent de-
cree embodying the terms of the conciliation agr~ement. The divi- Disclosure 
sion shall not disclose what has transpired in the course of such 
endeavors. 
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b. If the respondent and the division agree upon conciliation 
tenns the division shall serve upon the complainant a copy of the 
proposed conciliation agreement. If the complainant agrees to the 
tcnns of the agreement or fails to object to such terms within fiftcn 
days after its service upon him, the division shall issue an order em
bodying such conciliation agreement. If the complainant objects to 
the agreement he shall serve a specification of his objections upon 
the division within such period. Unless such objections are met or 
withdrawn within ten days after service thereof, the division shall 
notice the complaint for hearing. 

c. Notwithstanding any other provisions of this section, the 
division may, where it finds the terms of a conciliation agreement 
to be in the public interest, execute such agreement, and limit the 
hearing to the objections of the complainant. If, however, the divi
sion finds that the complainant's objections to the proposed con
ciliation agreement arc without substance or that noticing the com
plaint for hearing would qc otherwise undcrsirable, the division may 
in its unreviewable discretion, at any time prior to a hearing before 
a hearing examiner dismiss the complaint on the .grounds of ad
ministrative convenience. 

d. If a conciliation agreement is entered into, the division shall 
serve a copy of the order embodying such agrec-mcnt upon all par
ties to the proceeding, and if a party to any such proceeding is a 
regulated creditor, the division ~hall forward a copy of the order 
embodying such agreement to the superintendent. 

4.a. Within two hundrc-d seventy days after a complaint is filed, 
or within one hundred twenty days aftc-r the board has reversed and 
remanded an order of the division dismissing a complaint for lack of 
jurisdiction or for want of prohable cause, unless the division has dis
missed the complaint or issued an order stating the terms of a con
ciliation agreement not objected to by the complainant, the division 
shall cause to be issued and served a written notice, together with a 
copy of such complaint, as the same may have hccn amended, re
quiring the respondent or respondents to answer the charges of such 
complaint and appear at a public hearing before a hearing examiner 
at a time not less than five nor more than fifteen days after such 
service and at a place to be fixed by the division and specified in 
such notice. The place of any such hearing shall be the office of the 
division or such other place as may be designated by the division. 
The case in support of the complaint shall be presented by one ofl 
the attorneys or agents of the division and, at the option of the com
plainant, by his attorney. With the consent of the division, the case 
in support of the complainant may be- presented solely by his attor
ney. No person who shall have previously made the investigation, 
engaged in a conciliation proceeding or caused the notice to be 
issued shall act as a hearing examinc-r in surh rase. Attempts at con
ciliation shall not be received in cvidenrc. At least two business days 
prior to the hearing the respondent shall, and any necessary party 
may, file a written answer to the complaint, sworn to subject to tl?-e 
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penalties of perjury, with the -division and serve a copy upon all ·• 
other parties to the proceeding. A respondent who has filed an an- Answer 
swer, or whos·e default in 'answering has been set aside for good 
cause shown may appear at such: hearing in person or otherwise, 
·with ·or without counsel,. cross examine witnesses and the·•complain-
ant and submi(testimony. The cbrnplainant and all.parties shall be 
allowed to present testimony in person or by counsel and cross ex- Testimony 
amine witnesses. The hearing c~:amincr may in·his discretion permit 
any person ·who has .a substantial personal interest to intervene as a Parties 
party, and;·may req(1ire 'that necessary parties not already parties be 
jo_incd. The diYision 01· th1· nimpbin:mt ·shall fowe the pO\ver reas-
onably and fairly to amend any coh11jlaint, and the respondent ·and Amendment 
any other' party shall h;n-e like powi:-r to amend his answer. The 
hearing examiner shall not be bound· hy the strict ruks of evidence Evidence 
prevailing in rourts of Ia,,• or equity. The testimony taken at the 
hearing shall be .u.nder oath and a record made. 

b. If the respondent fails to .answer the complaint, the he~ring Default 
examiner designated to conduct the hearing may enter the default 
and the hearing shall proc-ct'd on the! eYidencc in support of the 
complaint. Such default may b,c set aside only for good e_ause_ shown 
upon equitable terms and conditions. 

c.. Within ~;~ hundrrd eighty days aftc-r the .rommen,cement of Order 
s~ch_,hearing, a ~cter.minalion .shall be m~de and an or~er s~rved as h~~n 
heremafter provided. If, upon all the, evidence at the hearmg, the g 
commissioner shall find that_.a .respopdent has engagec! in any un-
lawful discrimil}atory practice as defined in this article, the commis-
sioner shall state findings of fact and shall issue and. cause to be Cd,c~se_ and 

"'d • • 1 • I • d" cs1stser'(l' on sue 1 respondent an ordl·r, based on sue 1 fm mgs and set- order-
ting· thcip. forth, .and including such of the following provisions as in terms 
the judgment of the division will effectuate the purposes of this ar-
tirle: (i) requiring such respondent to cease and desist from such 
unlawful discriminat01y practice; (ii) requiring su,ch rcsponpent to 
take such .aff.irmativ.c artion, inrluding (b.ut not limited to) hiring, 
rei'nstatment ,or upgrading of epiployees, with ~r wit~~o~t back pay, 
re~toration to mejnbc-rship.in any respondent labor organiza~o11, ad-
IT_!ission to or participati9n, in. a guid<!nce program, appr<;ntice~hip 
training program, on-the,job trt1ining program or othe_r occupa-
tional training, or retraining program, the extension of full, equal 
apd· unsegregati;d .accommodations, advant;;iges,. facilitic_~ and pri\·-
ileges to all persons, granting the rrcdit which was the subject to any 
complaint: (iii) awarding.of compensatory damages to. the .person 
aggricw·d hy surh practice; (iv) r~qui1ing payment to 'the state of 
profits ohtained.by a rcsponcknt through the commission of unlaw-

,,- fl!! discriminatory acts described .in subdivision three-be ,qf section 
two hundred nincty-s.i--.__of this. artic!e: aI}d (\<) rcg'l!iring a .report of 
the manner of copiplianrc. If. upon all the evidence, the rommis- Order of 
sioncr shall find that a respondent has not <'ngagcd in any such un- dismissal 
lawful disfriminatory practice. he shall stati:- findings of facf and 
shall issue and cause to be served on the complainant an-order based 
on such findings -and setting them forth dismissing the said com-

https://ohtained.by
https://awarding.of
https://mejnbc-rship.in
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plaint as to su('h respondent. A copy of each o,;dcr issued by the 
commissioner shall be delivered in all cases to the attorney general, 
the secretary of state, if he has issued a license to the respondent, 
and ~uch other public officers as the division deems proper, and if 
any such order issued by the commissioner concerns a regulated 
creditor, the commissioner shall forward a copy of any such order to 
the superintendent. A copy of any complaint filed against any re
spondent who has previously e"ntercd into a conciliation agreement 
pursuant to paragraph a of subdivision three of this section or as to 
whom an order of the division has previously been entered pursuant 
to this paragraph shall be delivered to the attorney general, to the 
scC'retary of state if he has issued a license to the respondent and to 
sµC'h other public officers as the division deems proper, and if any 
such respondent is a regulatcg creditor, the commissioner shall for
ward a copy of any such complaint to tile superintendent. 

d. The division shall establish rules of .practice to govern, ex
pedite and effectuate the foregoing procedure and its own actions 
thereunder. 

5, Any comp}aint filed pursuant to this section must 'be so filed 
'"'ithin one year after the alleged unlawful discriminatory practice. 

6; At any time after the filing of a complaint with the division 
alleging an unlawful discriminatory practice under this article, if 
the division determines that the respondent is doing or p,;ocuring to 
br done any act tending to render ineffectual any. order the commis
sioner may enter in such proceeding, the commissioner may apply 
to the supreme court in any county where the alleged unlawful dis
c:riminatory practice was committed, or where ·any respondent re
sides or maintains an office for the transaction of business, or if the 
complaint alleges an unlawful discriminatory practice under subdivi
sion three or paragraphs (a), ( b) or ( c) of subdivision fiye of 
section two hundred ninety-s~ of this article, where the housing 
accommodation, lan(i or commercial space specified in the complaint 
is located, for an order requiring .the respondents or any of them to 
show cause why they should not be enjoined from doing or pro
rnring to be done such ac:t, The order to show cause may contain 
a temporary restraining order and shall be served in the manner 
provided thrrcin. On the rl'turn date of the order to show cause, 
and aftrr affording all parties :m opportunity to be heard, jf the 
C'ourt deems it necessary to prc,·cnt the respondents from rendering 
ineffectual an· order relating to the subject matter of the complaint, 
it may grant appropriate injunctive relief upon such terms and con
ditions ns it derms proper. In the event that the complaint is dis
missed by fina,1 order of thr division or a court, the respondent shall 
he entitled to such remedies a~ arc prescribed in section twenty-five 
hundred twelve of the civil practice-law and rules, t 

7. Not later than one year from the date of a conciliation agree, 
mcnt or an order issued ~nder this section, and at any other times 

~ 

t See page 35 for Section 2512 of the Ch·il Practice Law & Rules, 
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in its discretion, the division shall investigate whether the respondent 
is complying with the terms of such agreement or order. Upon a 
finding of non-compliance, the division shall take appropriate action 
to assure compliance. 

8. No officer, agent or employee of the division shall make pub- Disclosure 
lie with respect to a particular person without his consent informa-
tion from reports obtained by the division except as necessary to 
the conduct of a proceeding under this section. 

• • 9. Any person claiming to be aggrieved by an unlawful dis- Court action 
criminatory practice shall have a cause of action in any court of bajed r°f 
appropriate jurisdiction for damages and such other remedies as dis:i.~. 
may be appropriate, unless such person had filed a complaint here- natory 
under or with any local commission on human rights, or with the practice 
superintendent pursuant to the provisions of section two hundred 
ninety-six-a of this chaptc-r, provided th~t, where the division has 
dismissed such complaint on the grounds of administrative con-
venience, such person shall maintain all rights to bring suit as if 
no complaint had been filed. No person who has initiated any action 
in a court of competent jurisdiction or who has an action pending 
before any adxninistrative agency under any other law of this state Election 
based upon an ac-t which :would be an unlawful discriminatory prac- of d" 
tice under this article-, may file a complaint with respect to the same rcmc ies 

grievance under this section or under section two hundred ninety-
six-a.. 

§ 297-a. State human rights appeal board. 1. There is Human Rights 
.hereby created in the executive department a state human rights ap- Appeal Board 
peal board, in this article referred to as the board, consisting of 
a c-.hainnan and three members appointed by the governor, by and 
with the advice and consent of the senate. No more· than two mem- B"partisan 
hers shall be from the same political party. 

1 

2. The governor shall appoint a chairman, to serve as the chief Chairman 
executive officer of the board, and who shall hold office at the 
pleasure of the governor. The chairman of the board shall have the 
power and the duty to assign members appropriate functions as may 
be needed to promote the efficient transaction of the business of the 
board and to appoint such employees and agents as he may deem 
necessary, fix their compensation within the limitations provided by 
law and prescribe their duties. 

3. The terms of office of the pre-sent members of the board shall Terms of 
rxpire on June thirtieth, nineteen hundred seventy-five. Thereafter, mrmbcrs 
the term of a member shall be six years, provided, however, that 
of those members first appointed on or after the effective date of 
this act, one shall be appointed for a term of four years and two for 
terms of six years, from July first, nineteen hundred seventy-five. A 
member chosen to fill a vacancy otherwise than by expiration of a 
term shall be appointed for the unexpired term • of the member 
whom he is to succeed. 
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4·. Appeals shall he hc-ar~l by the chairman or one member of the 
hoard and a majority vote of the board, including the chainnan and 
the- members. shall he m·ccssar\' for a determination of such appeal. 
Said drtermination shall be made within two hundred seventy days 
of the filing of a notice thereof. 

5. The chairman and each member shall be an attorney, ad
mitted to practice before the supreme court. The members of the 
board shall receive the sum of one hundred fifty dollars per day 
when rendering scn·ice as members, provided that the aggregate of 
such fees to any one member in any one fiscal year shall not exceed 
an amount established and approved by the director of the budget. 
The chairman and each member shall be entitled to reimbursement 
for actual and necessary expenses incun·ed in the performance pf 
their official duties. A member may he n·moved by the governor for 
incfficic-ncy, neglect of duty, misconduct or malfeasance in office, 
after being given a written stat~ment of the charges and an oppor
tunity to be heard thereon. 

6. The board shall have power, and it shall be its duty: 
a. To meet and function at any place within the state; 
b. To adopt, promulgate, amc-nd and rescind suitable pro

cedural rules with respc-ct to the functioning of the board and the 
Sl•tting of time limits for the hearing of appeals and the rendering 
of decisions thereon; 

c. To hear appeals by any party to any pror:ceding before the 
division from all orders of the commissioner issued pursuant to 
this artide, provided such appeals arc commcncc-d by filing with 
the board of a notice of appeal within fifteen days after service of 
such order; 

d. To rer:cive bric-fs. and, where the board deems it advisable, 
to hear oral argument with respect to such appeals; 

e. To require the submission to it froni the division of an 
original or certified copy of the c-ntire .record on which any order 
appealcd from is based. which record nee-cl not be reproduced.; 

f. To stay the effectiveness of any order of the commissioner 
pending the- determination of an appeal in proper cases and on such 
trrms and conditions as the board may require. 

7. •The board may affirm, rc-mand or reverse any order of the 
division or remand the matter to the division for further proceed
ings in whole, or with respect to any part thereof, or with respect 
to any party, provided however that the board shall limit its review 
to whether the order of the- division is: 

a. in conformity with the constitution and the laws of the 
state and thr United States; 

b. within the division's statutory jurisdiction or authority; 
c. made an accordance with procedures required by law or 

established by appropriate rules or regulations of the division; 
d. supported by substantial evidence on the whole record; or 
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e,. not arbitrary, capnoous or characterized by abuse of dis
cretion or clearly unwarranted exercise of discretion. 

The division shall be bound by the decision of the board except 
to the extent such decision is reversed or otherwise modified by a 
court of competent jurisdiction pursuant to this article. 

§ 298. Judicial review and enforcement. Any complainant, Venue 
respondent or other person aggrieved by any order of the board 
may obtain judicial review thereof, and the division may obtain an 
order of court for its enforcement and for the enforcement of any 
order of the commissioner which has not been appealed to the 
.bom=d, in. a proceeding as provided i~ this section. Such proceeding 
shall be brought in the appellate division of the supreme court of 
the state in the judicial department embracing the county wherein 
the unlawful discriminatory practice which is the subject of the 
order occurs or wherein any person required in the order to cease 
and desist from an unlawful discriminatory practice or to take other 
affirmative action resides or transacts business. Such proceeding 
shall be initiated by the filing of a petition in such court, together Petition 
with a written transcript of the record of all prior proceedings and 
the issuance and service of a notice of motion returnable before 
such appellate division of the supreme court. Thereupon the court 
shall have jurisdiction of the proceeding and of the questions deter- Power of court 
mined therein, and shall have power to grant such temporary relief 
or restraining order as it deems just and proper, and to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript an order enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part such order. No 
objection that has not been urged in prior proceedings shall be con-Review on record 
sidered by the court, unless the failure or neglect to urge such ob-
jection shall be exi;used because of extraordinary circumstances. Any 
party may move the court to remit the case to the division in the 
interests of justice for the pui:pose of adducing additional specified 
and material evidence and seeking findings thereon, ,provided he 
shows reasonable grounds for the failure to adduce such evidence 
in prior proceedings. The findings of facts on which such order is 
based shall be conclusive if supported by sufficient evidence on the 
record considered as a whole. All such proceedings shall be heard 
and determined by the court and by the court of appeals as ex-
peditiously as possible and with lawful precedence over other mat-
ters. The jurisdiction of the appellate division of the supreme court 
shall be exclusive and its judgment and order shall be final, sub- ~x<;lu~iv~ 
ject to review by the rourt of appeals in the same manner and form Jumtl,ct,on 
and with the same effect as provided for appeals from a judgment 
in a sprc:ial proceeding. The division's copy o! the testimony shall 
he available at all reasonable times to all parties for examination 
without rnst and for the purposes of judicial review of surh order. 
The appeal shall be heard on the record without requirement of 
printing. The division may appear in court by one of its attorneys. 
A proceeding under this section when instituted by any complainant, 
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respondent or other person aggrieved must be instituted within 
thirty days after the service of such o'rder. 

§ 298-a. Application of article to certain acts committed 
outside the state of New York. I. The provisions of this article 
shall apply as hereinafter provided to an act committed outside this 
state against a resident of this state or against a corporation organ
ized under the laws of this state or authorized to. do. business in this 
state, if such act would constitute an unlawful discriminatory prac
tice if committed within this state. 

2. If a resident person or domestic corporation violates any pro
vision of this article by virtue of the prnvisions of this section, this 
article shall apply to such person or corporation in the same manner 
and to the same extent as such provisions would have applied had 
such act been committed within this state except that the penal pro
visions of such article shall not be applicable. 

3. If a non-resident person or fordgn corporation violates any 
provision of this article by virtue of the provisions of this section, 
such person or corporation shall be prohibited from transacting any 
business within this state. Except as othenvise provided in this sub
division, the provisions of section two hundred ninety-seven of this 
chapter governing the procedure for determining and proc.essing 
unlawful discriminatory practices shall apply to violations defined 
by this sub~ivision insofar as such pro\·isions are or can be made 
applicable. If the division of human rights has reason to believe that 
a non-resident person or foreign corporation has committed or is 
about to commit outside of this state an act which if committed 
within this state would constitute an unlawful discriminatory prac
tice and that such act is in violation of any provision of this article 
by virtue of the provisions of this section, it shall serve a copy of the 
complaint upon such person or corporation by personal service 
either within or without the state or by registered mail, return re
ceipt requested, directed to such person or corporation at his or its 
last known place of residence or business, together with a notice re
quiring such person or corporation to appear at a hearing, specifying 
the time and place thereof, and to show cause why a cease and desist 
order should not be issued against such person or corporation. If 
suc;h person or corporation shall, Jail to appear at such hearing or 
docs not show sufficjcnt cause why such order s.hould not be issued, 
the division shall cause to be issued and served upon such person or 
corporation an order to cease or desist from the act or acts com
plained of. Failure to. comply with any such ordc-r shall be followed 
by the issuance by the division of an' order prohibiting such person 
or corporation from transacting any business within this.state. A per
son or corporation who or which transacts business in this. state in 
violation of any such order is guilty of a class A misdemeanor. Any 
order issued pursuant to this subdivision may be vacated by the di
vision upon satisfactory proof of compliance ·with such order. All 
orders issued pursuant to this subdivision shall be subject to _judicial 
review in the manner prescribed by article seventy-eight of the civil 
practice law and rules. 
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~ 299. Penal provision. Any person, employer, labor organi- Misdemeanor 
zauon or employment agency, who or which shall wilfully resist, 
prevent, impede or interfere with the division or any of its em-
ployees or representatives in the performance of duty under this 
article, or shall wilfully violate an order of the division or commis-
sioner, shall be guilty of a misdemeanor and be punishable by im-
prisonment in a penitentiary, or county jail,- for not more than one 
year, or by a fine of not more than five hundred dollars, or by 
both; but pi:oc;edure for the review of the order shall not be deemed 
to be such wilful conduct. 

§ '300. .Construction. The prm·1s10ns of this article shall be Liberal 
construed liberally for the ac-romplishmcnt of the purposes thereof. construction 
Nothing contained in this artide shall be deemed to repeal" any of 
the provisions of the civil rights law or any other law of this state 
relat~ng _to discrimination because of race, creed, color or national 
origin; but, as to art~ declared unlawful by section two hundred 
ninety-six of this article, the procedure herein provided shall, while 
pending, be exclusive; and the final _determination therein shall 
exclude any other action, civil or c-riminal, based on the same griev-
ance of the individual concerned. If such individual institutes any 
action based on such _grievance without resorting to the procedure Elccti'?n of 
provided in this article, he may not subsequently resort to the pro- remedies 
rcdure herein. 

*§ 301. Separability. If any dause, sentmcc, paragraph or 
part of this article or the applic-ation thereof to any person or cir
cumstances, shall, for any reason, be adjudged by a court of com
petent jurisdiction to be invalid, such judgment shall not affect, 
impair or invalidate the remainder of this article. 

Sections 13-15 of Chapter 958 of Laws of 1968 

§ 13. Any proceeding before the state commision for human rights com• 
menced prior to the effective date of this act by the filing of a complaint
alleging an unlawful discriminatory act, shall continue to be subject to the 
jurisdiction of the division, provided that: 

a. Any such proceeding as to which no finding- of probable cause had het"n 
made pursuant to subdivision two of section two hundred ninety-se,·cn of the 
t"xecutive law as in force prior to the effective date of this act, shall on the 
effccth·e date of this act become subject to the procedures set forth in the 
provisions of this act pro,·ided that the time limit for the processing of such 
complaint shall be deemed to be computed from the effective date of this act. 

* Section 3 of Chapter 662 of the Laws of l!J75 reads as follows: "§ 3. If 
any clause, sentencr, paragraph. srction or part of subdivision thirteen of 
section two hundred ninety-six of the exeeuti,·e law or of section two hun
dred ninety-eight-a of the executive law, as added br thi~ act or the applica
tion thereof to any person or circumstances ~hall be adjudg-ed by any court 
of competent jurisdiction, to be invalid or unconstitnti,mal, such judgment
shall not affect, impair or invalidate the remainder th•·rrof, or the applica
tion thereof to other persons or circumstances but sh.ill be confined in its 
operation to the clause, sentence, para~raph, section or part thereof, or the 
person or circumstances directly involved in the contro,·ersy in which such 
judgment shall have been rendered." 
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b. If in any such proceeding a· finding of probable cause has been made 
and conference, conciliation and persuasion are being attempted pursuant to 
subdivision two of section two hundred ninety-seven, such proceeding shall be 
set down for a hearing before a hearing examiner pursuant to the procedures 
authorized by this act not later than fifteen days after the effective date of 
this act. 

c. Any hearing in progress at the time of the effective date of this act be
fore three commissioners shall be continued before such persons who were 
commissioners prior to such date except that for the purposes of this act such 
persons shall be deemed to be hearing examiners and shall continue such 
hearing as hearing examiners pursuant to the procedures established by this 
act. 

All proceedings before such persons as hearing examiners shall be com• 
pletcd within thirty days aftrr the cffecth·c date of this act; If such persons 
do not act within such period, or fail or refuse to so act, such hearing shall 
be had de novo pursuant to the procedures established by this act. Any per
son acting after the effective date of this act pursuant to this section as a 
hearing examiner whose position would otherwise be abolished by this act 
shall receive a per diem payment of one hundred dollars plus his reasonable 
and necessary expenses incur-red in fulfilling such function. 

§ 14. When either the chairman of the state commission for human rights 
or the state commission for human rights or the law against discrimination is 
referred to or designated in any other law, executive order, local law, or rule, 
regulation, contract, agreement, judgment or other document such reference 
or designation shall be det·mcd to refer to the commissioner of human rights, 
the division of human rights and the ruman rights law, respectively. 

§ 15. This act shall take effect July first, nineteen hundred sixty-eight. 
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A SUMMARY AND A SURVEY REPORT ON EMPLOYER ATTITUDES TOWARD 

AFFIRMATIVE ACTION BY BARNHILL-HA.YES, INC. REFERENCE INSERT 

ON LINE 5 AT PAGE 275 OF TIIE TRANSCRIPT DATED TIJESDAY, MAY 13, 

1980 
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FROM: Ellen Freudenheim COMPANY CONTACT: 
Peter Small & Associates 
400 Madison Av~nue Helen I. Barnhill 
New York, New York 10017 (414) 276-4554 
(212) 421-1650 

FOR RELEASE AM's 
FOR: Barnhill-Hayes, Inc. ,, 

' •Tuesday, April 3 

l ' .,. 

:THE HANDICAPPED,. VIETNAM -VETERANS, HISPANICS FACE 
"DIM EMPLOYMENT FUTURE, SURVEY FINDS 

'WASHINGTON, D.C., Aprtl 2 -- H_andicapped people, Vietnam veterans 

and Hispanics face the least chance of making significant employment 

strides during the next five years, executives of leading corporations 

indicated in a national survey released here today. 

The survey, "Employer Attitudes Toward Affirmative Action", was 

COil1lllissioned by Barnhill-Hayes, Inc., a management consulting firm 

specializing in the areas of affirmative action and equal employment 

opportunity. It was conducted by McBain Research, an international 

research organization. 

According to the survey: 

Some 47% of employers believe handicapped people will make 
the least significant strides. 

20% saw Vietnam veterans as being least likely to advance 
and 16% mentioned Hispanics. 

When asked which groups had the best chances of making significant 

employment strides, women were mentioned by 51% and blacks by 21%. 

(MORE) 
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The survey is baseq. on a detailed questionnaire mailed in January 

to some 3,000 chief executive ~fficers of companies covering more than 

a dozen industries incl~ding banking and finance, insurance, transporta

tion, food products, automotive and retailing. 

Barnhill-Hayes said that 72% of the companies responding had sales 

of from $100 million to $1 billion or more, and that 61% had from 

1,200 to over 12,000 employees. 

Reveal Corporate Concerns 

Executives surveyed reported that management's greatest concerns 

with respect to affirmative action were being fined to compensate for 

past discrimination (25%), losing government contracts (22%) and 

ldverse publicity (22%). 

By 62% to 27% executives rejected the notion that a ruling by 

th~ Supreme Court favoring Weber in the "reverse discrimination" case of 

Weber vs. Kaiser Aluminµm would have any impact on existing affirma-

tive action programs. 

Executives also rejected, by 60% to 35% the suggestion that a 

ruling in favor of Weber would "destroy affirmative action as it is 

currently practiced--on a voluntary basis." 

Favor Continued Affirmative Action 

By an overwhelming majority of 82% to 17%, management agreed 

that affirmative action should be just as concerned with women, the 

handicapped, vetera~s and older workers as it was with racial minori

ties. 

(MORE) 
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A plurality of 54% to 44% disagreed with the statement that 

affirmative action was declining as an issue of concern to top manage

ment. 

However, the majority of executives surveyed, by 50% to 43%, 

maintained that companies should be required to have formalized 

affirmative action programs only if the company has been found in 

non-compliance of Equal Employment Opportunity Commission and Office 

of Federal Contact Compliance Programs guidelines. 

According to Helen I. Barnhill, president of Barnhill-Hayes, Inc., 

"The survey represents one of the few ever taken to elicit the views 

of the business community which, for the last decade, has carried the 

primary responsibility for affirmative action. 

She added that, "While the survey provides an opportunity for 

many executives to compare their attitudes with others in business, it 

also identifies those areas that still require management's continued 

attention. 

"over the next few years, management will have to focus on getting 

a better understanding of government affirmative action guidelines, 

developing or acquiring the managerial expertise needed to fulfill 

these regulations and providing women and minorities with a better 

orientation toward the corporate environment," Ms. Barnhill said. 

Assess AA Accomplishments 

More than half of t~e executives responding (52%) believe that 

affirmative action has helped advance the cause.of women and minorities 

in employment a great deal, while 42% feel their advance was only 

"somewhat". 

https://cause.of
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By a 72% to 15% majority,.executives assert that employee producti

vity has not been diminished by affirmative action. 

Examine EEOC Role 

An overwhelming 88% of executives feel that the EEOC should be more 

concerned with the result$ of a company's affirmative action program 

than with the measures a pompany should take to achieve EEO. 

In addition, 67% believe that the EEOC should require companies to 

justify the use of hiring and promotion tests that by their nature 

discriminate against womep, the handicapped and racial minorities. 
•J•,f'i 

"' ,.,; i' ,;'" ~.. ! "l °4 ,, \, ~ ~~,l!i ;,,•· 

1
i. bf, th~_ execµtives r~sponding to the survey; 77% wer~ aware of a 

formal complaint made by an ~ployee or former employee-. to- the EEOC, and 
l ., 

•~t l 

48' knew their company had been the subject of an AA/EEO lawsuit. 

When asked if the_ir company was contemplating any changes in the 

way AA matters are handled, 79% of the executives indicated that no 

changes were planned. 

# # # 
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INTRODUCTION 

Although "affirmative action" programs have become an important 

facet of Amercian corporate life, little effort has been made to 

elicit the views of corporate executives toward affirmative action. 

In December 1978, Barnhill-Hayes, Inc. commissioned McBain Research, 

an international research organization, to conduct a survey to 

learn how top corporate executives view the myriad aspects of 

affirmative action. 

Barnhill-Hayes, Inc. is a management consulting firm which assists 

various organizations -- corporations, associations, governmental 

bodies -- in helping bring minorities an~ women into the employ

ment mainstream and assessing the AA efforts of those various 

organizations. 

During January 1979, a questionnaire was ~ailed to 3,000 corpora

tions covering a broad spectrum of American business. Some 286 

returns were made (almost 10%), and on the basis of this sample, 

the findings of this survey were drawn. 

A copy of the questionnaire is included in this report. 
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SURVEY HIGHLIGHTS 

A. Reaction to Latest EEOC Guidelines 

Corporate executives support the recently promulgated Federal 

guidelines for affirmative action. 

o Fully 88% agreed that the Equal Employment Opportunity 

Commission should be more concerned with the overall 

results of a company's AA program than with outlining 

measures for achieving equal employment opportunity. 

o A 67% majority agreed that companies should be required to 

justify on a job-related basis using hiring and promotion 

tests that by their nature discriminate against women, the 

handicapped, racial minorities and others. 

B~ Reaction to the Bakke Case and Weber vs. Kaiser Aluminum Case 

The Bakke and Weber cases have had or will have only a 

moderate impact on business. 

o 78% of the executives surveyed disagreed that affirmative 

action took on new importance for their company as a result 

of the Bakke case. 

o 67% agreed that the Bakke decision was concerned with quota 

admissions to educational institutions and,as such, has 

little relevance to AA in business. 
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o 68% disagreed that a pro-Weber ruling would destroy affirma

tive action as it is currently practiced -- on a voluntary 

basis. 

o 62% felt that a pro-Weber ruling would have either a very 

minor impact or no impact at all on their companies exist

ing AA program. 

C. Obstacles to Affirmative Action 

The survey asked what executives felt were the single biggest 

obstacles to affirmative action and to the assimilation and 

advancement of minorities within the corporate environment. 

The single biggest obstacle cited was the perceived lack of 

qualified minorities, including women, to meet affirmative 

action goals. 

The next most frequently mentioned problem was the lack of 

m~nagement commitment to AA both at the top and middle manage

ment levels. The lack of clarity of government regulations 

and government bureaucracy also were cited with some frequency. 

Once hired, a minority's biggest problem in being assimilated 

into the mainstream was thought to be his/her lack of familiar

ity with the corporate environment. 
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D. Women vs. Other Minorities 

Women have a far better chance than other minorities in the 

corporate environment, according to the executives interviewed. 

o By 50% to 15%, executives said women will have an easier 

time being accepted in the ranks of senior management. 

o By a two-to-one margin, women are thought to have a greater 

chance of actually entering the ranks of senior management. 

o By 51% to 21%, women are felt to have the best chance of 

making significant strides in employment. 

While executives (94%) believe that affirmative action has 

helped advance the cause of women and minorities, a like 

majority (over 90%) believe that it is not likely that either 

women or blacks will become chief executive officers of their 

companies within the next 10 to 15 years. 

E. Affimative Action in the Corporate Environment 

Business executives overwhelmingly believe, by 82% to 17%, 

that affirmative action should be just as concerned with 

women, the handicapped, older workers and other minorities 

as it is with racial minorities. 
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At the same time, 47% feel that AA objectives are achievable 

within the framework of their business; 25% disagree and 

another 25% are unsure. 

Executives were evenly divided {49% agree - 50% disagree) as 

to whether or not business has been asked to assume too great 

a responsibility with regard to eliminating discrimination. 

Further-,-~ey disagreed by 64% to 33% that government emphasis 

should be on bringing women and minorities into upper manage

ment rather than on bringing them into the mainstream of the 

mass labor force. 

Management's greatest affirmative action concerns, the survey 

found, are first, being fined for the past-discrimination; 

second, losing government contracts; and third, adverse 

publicity. 

Those interviewed also felt, by a slim 54% to 44% plurality, 

that affirmative action is not declining as an issue of concern 

to top management. 
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Comment: Taken as a whole, this study shows that 
affirmative action has matured to the point where it 
is not simply the cause of activists only. Rather, 
affirmative action has advanced to the point where 
it has largely become a "fact" of corporate life, and 
as such, is less likely to be diluted or unduly 
iLfluenced by isolated court cases and incidents. 
It is interesting to note that throughout the survey, 
business executives have responded with real candor 
'in assessing their own shortcomings in implementing 
affirmative action. Nonetheless, it is apparent that 
business still has a way to go in terms of demonstrat
ing a genuine commitment to affirmative action and 
not relying on the "can't find enough minority candi
dates" excuses. 
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l, Obstacles to meeting AA/EEO Goals Established by Federal 
Government • 

By better than a two-to-one margin (46%); executives claimed that 

the single biggest obstacle to meeting affirmative action 

goals established by the Federal government was a lack of 

enough minority candidates -- a recurring thert\e throughout 

the interviews. 

Unclear arid imprecise government guidelines alon~ with a lack 

_of real· management commitment (22t. and 21%) were the next most 

frequently cited obstacles to meeting affirmative action goals. 

Comment: It i:; clear that executives involved with 
affirmative action in corporations have difficul~y
interpreting government guidelines. Accordingly, the 
government should re-<.>xamil'le its guidelines with an 
eye toward making them more understandable. By the 
same token, executives should re-examine their own 
commitment to AA with an eye toward making a greater 
effort to better understand tl:ie g_overnment' s guidelines. 
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Question 1: In your view, what would you say is the single 
biggest obstacle today to meeting the affirmative 
action goals the Federal government has estab
lished for corporations? 

a. Lack of real management commitment 
to affirmative action 20% 

b. Unclear, imprecise government 
guidelines 21% 

c. Not enough minority job candidates 46% 

d. No formalized mechanism to 
identify prospective minority 
employees 5% 

e. Current company employment systems 
will not accommodate the necessary 
changes 3% 

f. Other 5% 

Base: 331 

(more than original base due to multiple answe 
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2. Whether AA Objectives Established by Federal Government are 
Achievable 

Business executives are divided in· their opinions as to 

whether or not Federal government-established affirmative 

action goals are achievable within the framework of their 

business. 

o A substantial 47% of those surveyed believes that the 

objectives of ~ffirmative action established by the 

Federal goverilJllent are achievable within the framework 

of the way their business is currently conducted. 

o However, an equally large number either don't believe those 

affirmative action objectives are achievable, or are not sure. 

Question lb: Thinking about the objectives of affirmative 
action established by the Federal government, 
would you say that these objectives: 

a. Are achievable within the frame
work of the way your business is 
conducted 47% 

b. Are not achievable 25% 

c. Not sure 25% 

d. No answer 3% 

Base: 286 
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Of the ,64 respondents ·who commented•··on, why they. thought' the 
f;.;,~ :j.~ 1 1i• r ·,, 

Federal- goverrunent ',s AA objectives.·were, not achievable1, :36% 
.. i~ ...:t t,. , J J,,.--~,:, J' ,,-! ~-

said that a lack of qualified candidates was the reason~, 

In several instances, the lack of minorities in a given 

geographic area was cited as the problem. For exa~ple, one 

respondent wrote: 

o "It's all .due to the location of our operations. 
Ther~ is low minority representation in our area, 
and we are unable to attract enough qualified 
minority candidates." 

In all, 23% talked of burdensome government problems, 16% 

menti~ned lack of time, and 14% placed the blame on some 

aspect of management. 

Representative comments follow: 

o "The Federal bureaucracy has been staffed with too many 
zealots who don't understand business and end up alien
ating the very people whose cooperation they seek." 

o "Humans cannot and should not be reduced to mere quotas. 
After all, although Uncle Sam doesn't recognize it, 
they are human." 

o "These objectives may be achievable, but not within the 
time frames specified." 
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o •People donit like things pushed down their throats. 
Further, women and minorities have to understand that 
to get ahead they must get ptoper education and not 
expect to advance primarily dnly being a woman or 
minority ... 
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3. Where the Emphasis of Federal Goverrunent's AA Efforts Should Be 

By a wide 64% to 33% margin, executives di~agreed that the 

goverrunent's AA e~forts should be on bringing women and 

minorities into upper management rather than into,the main

stream of the labor force. 

Of the 161 who gave reasons for disagreeing, 25% were of the 

opinion that a natural "rising process" would ensue once the 

minorities had entered the working force ranks in sufficient 

numbers.. Another 20% claimed there was a need for women and 

mi~orities to acquire the proper experience and training, 12% 

felt that it would depend on their ability, and 12% said the 

emp~asis should be on both. 

The foll9wing comments illustrate these points of view: 

o "As women and minorities enter the 1abor force in 
ever-increasing numbers in non-traditional jobs, they 
learn the ropes and gain the experience necessary to 
become contenders for more responsible positions." 

o "We have experienced extreme difficulty in f~nding 
qualified female and/or minority candidates from labor 
markets. Infusion into the company's internal pool
will provide the opportunity to gain qualifications, 
prove themselves, and establish themselves as future 
office and management candidates." 
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o "I believe the emphasis should be ·on getting these 
people into the labor force and providing training 
and education in order to prepare them for upper 
management. It's not fair to set them up for 
failure by expecting results without enough
opportunity to be prepared . .,. 

o "Anything based on-anything but merit is grossly 
unfair and anti-productive." 

o "(Emphasis) should be on both. There is value in 
employing unemployed skilled minorities, giving them 
an opportunity to learn job skills and provide 
opportunities for upgrading. Sometimes bringing 
women and minorities into the ranks of upper manage-· 
mant means only that the company buys already
qualified people away from another company, result~ 
ing in no real gains for anyone." 

Comment: It should be encouraging to affirmative action 
supporters that 64% of company executives feel that the 
affirmative action emphasis should be on bringing minor
ities in at the entry level,if it can be assumed that up
ward mobility is possible relatively quickly for minor
ities brought in at the entry level. What is also 
encouraging is that bringing minorities in at the entry 
level would mean that more people would be working and 
contributing to the economy. 

This does not mean, however, that the entry level should 
be the only level at which minorities and women are 
brought in. 
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Ouestion 2: Some people believe that the emphasis: of the ,1, 

Federal government's affirmative action efforts 
should be more on bringing women and minorities 
into the ranks of upper management rather than 
on bringing them into the mainstream of the mass 
labor force. Would you agree or disagree with 
this view? 

Agree 33% 

Disagree 64% 

No Answer 3% 

Base: 286 
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4. Biggest Problem in Process of Hiring Minorities 

When questioned as to the biggest problem associated with the 

process of hiring minorities, better than three-quarters (76%) 
. -
of those responding pointed to "not enough qualified minority 

candidates." 

Only 11% named "no effective mechanism to identify potential 

candidates" as the biggest-problem, and 8% referred to 

"management resistance generally." 

Among the 15 "other" comments, workers' attitudes, tradition 

and the credibility of the present employment system were 

• mentioned more than once, 

These responses by the executives are typical: 

o "There are just too many philosophical differences, 
and misconceptions by minorities. Qualifications not 
oniy include academic/technical abilities, but also 
include business acumen for detail and for overall 
goals and priorities -- a good sense of human nature 
a willingness to accept others on their terms and 
conditions." 

o "Communication is terrible between employer and employee. 
The employer can't articulate what he or she must have -
and the employee can't articulate relevantly what he/she 
can and will do." 
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Comment: The comment on "unqualified minorities" under
scores the necessity for cooperation among all institutions 
in society to help ensure the availability of minority 
candidates. This means that our educational institutions, 
for example, should play a stronger role in preparing 
minorities for employment. 

Question 3: Thinking now about the problems associated with 
hiring minorities, what do you feel is the biggest 
problem with the process? 

Not enough qualified minority candidates 
·candidates 76% 

No effective "mechanism" to identify 
potential candidates 11% 

Management resistance generally 8% 

Other 5% 

Base: 310 

(more than original base due to multiple answers) 
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5. Greatest Obstacle Minority Employee Faces jn Becoming Assimilated 
into Employee Mainstream after Hiring 

Over half (52%) of those responding·noted that the greatest 

obstacle which a minority employee must overcome in being 

assimilated into the employee mainstream is nthe employee's 

unfamiliarity with the corporate environment.n 

Thirteen percent feel that resistance from co-workers is the 

greatest obstacle; 12% cited resistance from upper management. 

Seven percent feel that there would be no obstacle to minor

ities being assimilated into the mainstream of the company. 

Comment: On the basis of these findings, employers who 
are genuinely cornmited to affirmative action will need to 
address the question of training minority employees with 
respect to the corporate environment. Similarly, training 
efforts f0r supervision will need to be undertaken if 
su~ervisors are to become more effective in helping min
orities adapt to corporate life. 

Question 4: Once hired, what do you believe is the greatest 
obstacle a minority employee faces with regard 
to becoming assimilated into the employee main
stream? 

Resistance from co-workers 13% 

Resistance from upper management 12% 

The employee's unfamiliarity with 
the corporate environment 52% 

Other 23% 

Base: 300 

(more than original base due to multiple answers) 
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6. AcceEtance of Women/Blacks into Ranks of Senior Management 

Employers believe that women, by 50% to 15%, would have an 

easier time than blacks being accepted within the ranks of 

senior management. 

Comment: As a general proposition there are a number of 
possible reasons why ~omen will have an easier time of it. 
For example: 

1. The women whom executives have in mind are probably
white and, generally speaking, they are better educated 
and mor~ "qualified" than their minority counterparts. 

2. Women today have better access to the corporate 
structure than do minorities. 

3. It is fact that in some geographic areas,minorities 
are difficult to find. 

4. There may still be come residual racial discrimination. 

Question 5: Thinking solely about women and blacks, whi.ch 
group would you say has an easier time today
of becoming accepted within the ranks of senior 
management? 

Women 50% 

Blacks 15% 

No difference 341 

No Answer 1% 

Base: 286 
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7. Degree of Responsibility of Business for Eliminating Discri-
minatibri in society ••• • ~-·• • •• • -'~. • • ' • . ;••,': ,, 

There was a •i/i-rtuail standoff concerning the question of whether 

business has been asked to ·as·sume too great a responsibility: 

with regard to eliminating discrimination in society~ 

Half· of• the respondent,s (50%) d'isagreed that bus:i:nes~ ha:if·been 

asked to assume too much responsibility, while 49% agreed f·· 

r with the state~en-i:.• 

Some comment•s. from those who agreed: r 

0 "At least as far as cost and blame.. are concerned~ I 
believe the Federal government and Congress and its 
·staff are the most blatantly discriminatory· institutions 
.in our country." ~ .- . ,. ___.,, _. 

o "The Federal government has certain spoke~persons who 
woulc;;\.,.1-i.~e business• to b_e ·f9rced to solve _basic social 
problems. But so far, what is actually required is not 
reasonable." • 

Comment: Here we see a real division in the corporate 
world. However, from an affirmative action point of view, 
it is encouraging to see that fully half believes that 
business has not been asked to assume too great a res
ponsibility. --
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Question· 7: Would you say that as a result of affirmative 
action, your company's employee productivity 
has been diminished in recent years? 

Has been diminished because of 
affirmative action 15% 

Has not been diminished 72% 

Has been diminished, but for 
reasons other than affirma
tive action 12% 

No opinion 1% 

Base: 286 
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9. Chance of Women/Blacks Entering Ranks of Senior Management 

In probing executives' perceptions of the future possibilities 

of women/blacks entering the ranks of upper management, the 

consensus was that women were much more likely to enter 

upper management than were blacks. 

Sixty percent of the respondents believes women have the greater 

chance to enter senior management over the next five years, 9% 

cited blacks, and 31% said there was no distinction likely. 

Question Ba: Looking to the future, which of the two minority 
groups cited below do you feel has the greater 
chance of entering the ranks of senior manage
ment over the next· five years? 

Women 60% 

Blacks 9% 

Both 31% 

Base: 286 
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o. Pace of Women/Blacks Entering Ranks of Senior Management 
' ! 

Out of the 171 respondents who mentioned women as more likely 
_.,. < ~• f \, l " ~ ow :: 

to advance, 28% said they will outpace blacks by a "substan-

tial margin", 50% said they will outpace blacks by a 
,. -·""' ' ~. -;. .., ..... 7 

"moderate margin," and only 17% believe they will outpace 

blacks by a "very slim ma~gin." 
} ~-t.... 1 

u J 
Question Bb: To what extent do you feel the group you checked 

,. ·will outpace the other with respect, to entering 
the ranks of senior management over the next 
five years? 

~ 

Will outpace by a substantial margin. .. 28% 

Will outpace by a moderate margin • 50% 

Will outpace, but only by a very slim 
margin 17% 

No answe:i;_,:. 5% 

Sub-Base: 171 

Blacks 

Will -·outpace by a substantial margin 4% 

Will outpace by a moderate margin 56% 

Will outpace, but only by a·very slim 
margin 37% 

No answer 3% 

Sub-Base: 27 
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ll. Likelihood of a Woman/Black Becomin~ a Chief Executive Officer 
, 

The vast majority of those surveyed were quite pessimistic as 

to the chances of a woman or black becoming the chief executive 

officer of their company within the next 15 years. 

Only 1% thought ;t nvery likelyn that a woman would attain the 

CEO position in their company within the next decade and a 

half. Five percent saw the propability as "likely" and 911 

thought it "not very likely.n 

As far as blacks µre concerned, 2%. of those interviewed saw 

it as "likely",. 69% said it was nnot very likely" and 27%. 

claimed there was "no chance at all-n 

Question 9a: How likely do you think it is that a woman will 
become the chief executive officer of your 
company within the next 10 to 15 years? 

Very likely 1% 

Likely 5% 

Not very likely 91% 

No Answer 3% 

Base: 286 
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Question 9b: How likely do you think it is that a black will 
become the chief executive office of your company 
within the next 10 to 15 years? 

Very likely 

Likely 

Not very likely 

No chance at all 

No Answer 

Base: 286 

2% 

69% 

27% 

2% 
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12. Areas of Greatest Opportunity for Minority Employment 

According to the executives,, minorities have nearly equal 

opportunity for employment in the administrative, clerical, 

technical, personnel and financial f·ields. 

Administrative and clerical were the top choices, at 23% and 

22% respectively. One-fifth (20%) of those surveyed believea 

the technical category offers the greatest area for advance

m~t_ 1~% ~arned personnel, and 16% mentioned the financial 

field. 

Question l0a: The chief executive position aside, which areas 
inside your company would you say offer the 
greatest job opportunities to minorities over 
the next five years? 

Personnel 19% 

Clerical 22% 

Administrative 23% 

Technical 20% 

Financial 16% 

Base: 590 

(more than original base due to multiple answers) 
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13. Minority Group That Stands the Best Chance/Least Chance of 
Making Significant Employment Strides 

Reinforcing the opinions noted earlier that women were more 

likely to profit from affirmative action in the near-term 

(See Q.5 and Q.8), 51% of those surveyed said that, of the 

five minorities named, women had the best chance to make 

significant employment strides over the next five years. 

Blacks were the next mentioned group at 21%, while 10% saw 

Vietnam veterans and the handicapped as most likely to make 

significant strides. Only 8% thought Hispanics were the 

group with the best chances for"'·advancement of their employ-
' 

ment cause. 

Conversely, almost half (47%) of those who responded said that 

the handicapped stood the least chance of making significant 

strides. 

One fifth saw Vietnam veterans as being least likely to advance, 

16% mentioned Hispanics, 13% blacks and only 3% women. 
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Question lla; Thinking for a moment about the di.fferent minority 
groups affected by affirmative action, which of • , 
the groups below would you say stands the bes·t 
chance of making significant employment strides 
over the next five years? 

Women 51% 

Blacks 21% 

Hispanics 8% 

Vietnam veterans 10% 

Handicapped 10% 

Base: 425 

(more than original base due to multiple answers) 

Question llb: And which group would you say stands the least 
chance of making significant employment strides 
over the next five years? 

Won .l 3% 

Blacks 13% 

Hispanics 16% 

Vietnam veterans 20% 

Handicapped 47% 

Don't Know 1% 

Base: 304 

(more than original base due to multiple answers) 
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The executives interviewed volunteered a number of reasons 

why the groups they cited would not make great strides in 

employment over the next few years. 

The most frequently mentioned reason was the fact that a 

particular group was unknown or lacked clout. This was 

especially true of the Vietnam veterans. 

The next-most--oft-en-mentioned reason_ (14%_) was lack of 

training and experience; another 14% indicated problems of 

some sort with management would deter advancement. 

Two other drawbacks mentioned were lack of numbers (9%), 

mostly in reference .to veterans, and necessity of accommoda

tions (13%), mostly in reference to the handicapped. 
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14. Management's Greatest Concern About Affirmative Action 

According to those interviewed, top management's greatest 

concerns about affirmative action a~e being fined for past 

discrimination, losing government contracts, and the prospect 

of adv~rse publicity. 

One-quarter thougbt that being fined for past discrimination 

was the greatest concern, while 22% felt it was losing 

government contracts and a like-aniount felt it was the pros

pect of adverse publicity. 

Only 6% thought their management was worried about losing 

esteem in the eyes of their employees and 2% thought the same 

about facing a consumer boycott. 

A substantial 23% checked the "other" category, and again, 

there were three main areas of response in that group: 23% 

claimed their management was concerned with doing what was 

right: 22% felt the business cost was the most worrisome 

concern: and 19% thought it had something to do with govern

mental action and reaction. 

o "We have no concern about the government's definitions. 
Our concern is living up to our own conscience and moral 
values." 

o "Moral considerations." 
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question 13: Once a corporate affirmative action pro~ram has 
been formulated~ what do you feel is the biqqest
obstacle to its success?· • 

X,ack of a genuine commitment-to it 
from top management 181 

iack of genuine commitment to it 
from middle management 221 

Poor internal COJTl!llunications 71 

General lack of managerial experience
i~ the affirmative action area 271 

A general feeling of uncomforta~leness 
about dealing with race-related 
matters • 91 

Base: 333 

(more than original base 4ue to multiple answers) 
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16.:.._,Tharniest ,AA •P.roblem½.to Contend ,With Today, • ~.-::.. , , 

" •;The ihorniest· affi~~tive ac~i~Ii-~roblem· ~o]:\fronting their 
.. - - ... 

companies today was thought by the e~ecutives surveyed to be 

the lack of qualifieii minoriti~s.-(3Q.%) ,. !i!Specially in the 
' ,

technical field. 

Another 18% spoke of goverill!)~ntal ,imcompe;ence and unreason

ableness., ,While 16%. pointed to m;i,dd:j,e 111ana9.~ment attitudes 
";..... •;: t ,. .. -=.. l 
and administrative problems: 

o "Recruiting qualified and/or educated minorities, work 
apathy, under-educated minorities, and communicating 
many and varied AA requirements to divisions." 

o "Meeting unrealistic goals." 

o "Educating management and obtaining their commitment." 

o "Getting enough qualified candidates when job openings 
exist." 

https://�P.roblem�.to
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Question 14: What would you say is the thorniest affirmative 
action problem your company is contending with 
today? 

Recruiting/hiring minorities at entry 
level/availability of recruits 5% 

Lack of qualifications/lack of 
minority applicants with technical 
ability/finding qualified or 
skilled minorities 30% 

Lack of minorities inside company/ 
lack of women and minorities in 
key positions in the company 7% 

Middle management problems/attitudes 
of managers/commitment to AA 
programs 16% 

Sex discrimination 
female to male) 

(male to female-
5% 

Government incompetency/unreason-
ableness/unrealistic 18% 

Employee turnover 4% 

Reverse discrimination 3% 

Business vs. social issue of AA/ 
cost of AA/expense 3% 

Minority attitudes/impatience 5% 

Handicapped 1% 

Other 1% 

None 1% 

No Answer 1% 

Base: 286 
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17. Impact of a Potential Pro-Weber Ruling in Weber vs. Kaiser 
Aluminum Case 

According to the majority of those surveyed (62%), the 

impending Weber vs. Kaiser Aluminum and Chemical Corp. case 

will have "very minor" or "no impact" on existing affirmative 

action programs if the court rules in favor of Weber. 

Almost a third (32%) claimed a decision for Weber would have 

no impact, while 30% said it would have minor impact. 

Less than a fifth (18%) thought such a decision would have a 

moderate impact, and only ~-9% believe it would have a major 

.impact. 

Among the 118 total respondents who gave a reason for their 

answers, 24% said the status quo would be intact no matter 

what. Fourteen percent claimed it was a different situation 

than their own, and 9% each mentioned that they would re

organize, that they would wait and see, and that quality, not 

quotas, is their rule of job measurement. 

Typical comments include: 

o "The Weber case introduces the concept of fixed quotas 
for compliance, whereas our goals and timetables are 
flexible targets which we generally reach. We see 
little relationship between the· two." 
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0 "Reverse discrimination pµts us between a rock and a 
hard place. We cannot win." 

nwe will ·cont~nue to try to ~~prove the position.of 
blacks and 'women in our· company;" 

.".I-f :the Supreme Court- decides in favor of,~Wel?._er, we will 
·have to see if the decision ~s followed by legislation 
on A.; similar to legislation on pregnancy leave." 

:.. 

ou·esti'on J:5: Should- the Supreme Court -rule. in .favor of Weber, 
what impact do you feel such a decision would 

._ ,. , :ha:v.e on your company's existing affirmati,ve ., 
action pro'grams? '"' 

Major impact 9% 

Moderate impact 18% 
,r :t.·• -c 

Very minor impact 30% 
,. 

No impact 32% 

Not sure 11% 
"• 

Base: 286 

L. 

https://position.of
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lB. Extent ~to which M has Helped Advance the Cause of Women and 
Minorities in ·Emploxrtient Area • 

Corporate executives believe affi;rmative ~ction has been 

effective i~ advancing the cause of women and minorities. 

Over half (S;I) of tne respondents believes th~t, considering 

t~e accomplishments ·t~ date, affi,:mative action has h~lped 
. . 

advance the ca~se of minorities and women in the private 

sec~o~ "a great deal." 

~t.the same time, 42% said that M programs have advanced 

~h~i:r cause "somewhat,_" a?'ld only 5% tllink they have helped 

"oardly at all-." 

Some general' commen~s: 

o "Altoough results haven't been earthshaKing, without 
'3EO pressu:i;e, they would be minimal to non-existent." 

o •Accomplishments are substantial. By broadening
employee pool th:i;ough EEO, business is easier. The 
greatest impact is the awareness by affected classes 
that opportunity exists." 

o "J:,.pok at the EEOC-.l reports. Representation levels 
• in top categories have more than tripled in the last 

eight-plus yf.;lars. '' 
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Thinking about the accomplishments of affirmative 
action to date, to what extent do you feel 
affirmative action has helped advance the cause 
·of women and minorities in employment in the 
private sector? 

A great deal 52% 

Somewhat 42% 

Hardly at all 5% 

Not sure 

'No Answer 1% 

Base: 286 
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19! Reactions to Bakke, Weber and AA/EEO Statements 

Executives were asked to react to a number of widely-held 

opinions regarding tbe Bakke case and Weber versus Kaiser 

Aluminum case. 

A. By and large executives feel that these cases will have 

only a moderate impact on business. For example: 

o A substantial 78% disagreed with the assertion that 

affirmative action took on new importance with the 

Bakke case. 

o 60% also disagreed that a pro-Weber decision in the 

Weber vs. Kaiser Aluminum case would "destroy affirma

tive action as it is currently practiced -- on a 

voluntary basis." A little over a third (35%) 

agreed with the statement. 

o Over two-thi~ds (67%) agreed that the Bakke decision 

was concerned with quota admissions to educational 

institutions and as,such, had little impact on AA in 

business and industry. 
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B. Continued management support of anp ~oncern for AA was 

evidenced by: 

o An almost ..fi;ve-to-one majorij::y (82%-17%) agreed that 

affirmative action should be just as concerned with 

minorities (women, handicapped, veterans, older workers) 

as it was with racial minorities. 

o ~ substantial 43% disagreed that companies should be 

required to have formalized AA programs only if the 

company has been found not to be .in compliance with 

EEOC and O.F.C.C.P. guidelines as a result of a 

complaint; 50% agreed. 

o By a 54% to 44% plurality, the executives surveyed 

disagreed with the statement that affirmative action 

was declining as an issue of concern to top management. 

c. As far as the Equal Employment Opportunity Commis_sion is 

concerned: 

o An overwhelming 88% feels that the EEOC should be more 

concerned with the overall results of a company's AA 

program than with outlining the measures a company should 

take to achieve equal employment opportunity. Almost 

two-thirds (63%) agreed strongly with that assertion. 
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o Better than two-thirds (67%) agreed that the EEOC should' 

require that companies justify on a job-related basis using 

hiring and promotion tests that by their nature discri

minate against women, handicapped, racial minorities and 

others. 

o The respondents were exactly divided (47% each) as to 

whether or not the EEOC should be concerned with job 

evaluation, comparing jobs of different natures and 

determining their relative importance to establish equal 

pay for jobs of equal importance. 

auestion 17: To what extent to you agree or disagree with 
the following statements? 

Agree Agree Disagree Disagree 
Strongly Somewhat Somewhat Strongly 

a. Affirmative action as an 
issue of concern to top 
management is on the 
decline. 8% 36% 29% 25% 

b. With the Bakke decision, 
affirmative action takes 
on new importance for 
our company. 1% 19% 42% 36% 

c. If the courts rule in favor 
of Weber (in Weber vs. 
Kaiser Aluminum) it would 
ndestroy affirmative action 
as it is currently prac
ticed -- on a volunatry
basis." 9% 26% 36i 24% 
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d. The Bakke decision was 
concerned with quota 
admissions to educa
tional institutions and 
as such means little for 
affi=ative action in 
business and industry. 

e.. Affirmative action should 
be as concerned with the 
following minority groups 
as it is with racial 

·•. minor-i•-r..ies: 

Vietnam veterans 
Women 
Handicapped 
Older workers 

f. The Equal Employment 
Opportunity Commission 
should be more concerned 
with the overall results 
of a company's affirma
tive action program than 
with outlining the mea
sures a company should 
take to achieve equal 
employment opportunity. 

g. The EEOC should require 
that companies justify on 
a job-related basis using 
hiring and promotion tests 
that by their nature dis
criminate against women, 
the handicapped, racial 
minorities and others. 

h. The EEOC should be con
cerned with job evalua
tion, comparing jobs of 
different natures and 
determining their rela
tive importance for the 
purpose of establishing 
equal pay for jobs of 
equal importance. 

Agree 
Strongly 

30% 

50% 

63% 

35% 

22% 

Agree 
Somewhat 

37% 

32% 

25% 

32% 

25% 

Disagree 
Somewhat 

24% 

11% 

7% 

13% 

15% 

Disagree 
Strongly 

9% 

6% 

5% 

10% 
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Agree Agree Disagree Disagree 
Stron51:l:z:: Somewhat Somewhat Stron2l:z:: 

i. Companies should be 
required to have for-
malized A.~ programs

.only if the company has 
been found not to be in 
compliance with EEOC 
and O.F.C.C.P. guide-
lines as the result of 
a complaint. 23% 27% 24% l.91 
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·1. Type of Person Handling AA Matters 

Almost one-third (31%) of all companies answering the survey 

has a full-time person whose sole responsibility is to handle AA 
.. 

matters on behalf of the company. Sixty-five percent, however 

still have someone who handles other responsibilities as well 

as AA. 

Question 18: Does your company have a full time person whose 
sole responsibility is to deal with AA matters 
on behalf of your company, or are AA matters 
handled by someone in addition to their other 
responsibilities? 

Full-time person 31% 

Someone else 65% 

No answer 4% 

Base: 286 
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21. Position of Person Handl:ing· AA\Matters 

·• The' most common title of· the person responsible ,for hand;I.,ing 

af.firrnative action in the -companies respond:i,ng was vice 

presic.ent ·(36}, fo'l:lowed by director o·f pe·rsonnel: ('29). 

l • J 

Another 19 handling AA are personnel managers, 17 are managers 

of EEO services and another 17 are assistant vice presidents. 

The next two large_st _groups at· 14 each were vice president-

' personnel _and d:irectoF of EEO affai:t:;-. 

Question 19: What is the title of the person who handles 
affirmative action for your company? 

ll 
Vice President (36) 

Director of Personnel (29) 

Personnel Manager (19) 

Manager EEO Services (17) 

Assistant Vice President (17) 

Vice President - Personnel (14) 

Director of EEO Affairs (14) 

Vice President-Industrial Relations (7) 

Director-Industrial Relations (6) 

Manager-Employee Relations (6) 
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22. Position of Person to Whom the AA Executive Reports 

The largest group by far to whom those who handle AA responsi

bilities report is president (58). The second largest (25) 

was chief executive officer, followed by executive vice 

president (21), vice president-personnel (20), vice president 

(18) and senior vice president (17). 

Question 20: To whom does that person report? 

lt 
President (58) 

Chief Executive pfficer (25) 

Executive Vice President- (2.1) 

Vice President-Personnel (20) 

Vice President-Director of Personnel (18) 

Senior Vice President (17) 

Vice President-Employee Relations (9) 

Personnel Director (8) 

Vice President-Industrial Relations (7) 

Vice President-Human Resources (4) 
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23. Contemplated Changes in Handling AA Programs 

It seems that most companies are relatively happy with the way 

AA matters are being handl'ed within their companies; only 18% 

are-contemplating any changes in their AA administrative 

structure, while 79% said they are not contemplating any changes. 

Of the 33 respondents who explained their "no change" answer, 

13 claimed their present programs were working well, and eleven 

said-tney·-were progressing toward compliance on schedule. 

Of the 44 respondents who explained "!;heir "yes change" answer, 

18 said they were increasing management commitment, nine said 

t,lley were increasing AA personnel, and eight claimed there was 

constant change going on to improve AA administration. 

Question 21: Is your company contemplating any changes in 
the way AA matters are handled within your 
company? 

Yes 18% 

No 79% 

No answer 3% 

Base: 286 
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24. Knowledge of Formal Complaints to EEO Against Company 

Over three-quarters (77%) of the executives said that they 

knew of a formal complaint being made to an EEO body by an 

employee or former employee. Only 17% said they didn't 

know of any complaints; 6% gave no answer. 

Question 22: To your knowledge has a formal complaint ever 
been made to any EEO body by an employee or 
former emploYee? 

Yes 77% 

No 17% 

No answer 6% 

Base: 286 
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DATA USED FOR 

CLASSIFYING RESPONSES 
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TYPE OF COMPANY 

Banking/Finance 

Heavy Industry 

Light Industry 

,Food Products 

Insurance 

'Consurner-Produc::ts/ 
Packaged Goods (non-food} 

Energy 

Textiles 

Automotive 

Communications 

Transportation 
.. 

Retailing 

Other 

Base: 286 

27% 

17% 

li% 

10% 

10% 

7% 

5% 

"5% 

4% 

3% 

3% 

2% 

13% 

(more than 100% due to multiple answers} 
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SIZE OF COMPANY BY SALES 

$50 million and under 9% 

$50 million to $99 million 6% 

$100 million to $199 million 20% 

$200 million to $399 million 16% 

$400 million to $599 million 11% 
t-,, 

$600 million to $999 million 6% 

$1 billion and over 19% 

No answer 13% 

TOTAL 100% 

Base: 286 

SIZE OF COMPANY BY NUMBER OF EM?LOYEES 

200 and under 12% 

201 to 500 10% 

501 to 1200 13% 

1201 to 1500 4% 

1501 to 3000 15% 

3001 to 4000 6% 

4001 to 8000 11% 

8001 to 12000 6% 

12000 and over 19% 

No answer 4% 

TOTAL 100% 

Base: 286 
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QUESTIONNAIRE 
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AFFIRMATIVE ACTION SURVEY 

During the past decade the goals and objectives of Affirmative 
Action programs as they relate to business·have expanded to 
become more sophisticated and complex. 

~- In your view, what would you say is the single biggest obstacle 
today to ~eetinq the affirmative action goals the Federal govern
ment has established for corporations? 

Lack of real management commitment to affirmative action 

() Unclear, imprecise"uovernment guidelines 

Not enough minority job candidates 

No formalized mechanism to identify prospective minority
employees 

( ) Current company employrnentr-systems will not accommodate 
the necessary changes

( ) Otherfplease comment) ____________________ 

b. Thinking about the objectives of affirmative action established 
by the Federal government, would you say that these objectives: 

Are achieveable within the framework of the way your 
business is conducted 

Are not achieveable 

Not sure 

c. If "not achieveable" please elaborate:____________ 

So~e peoole believe that the ~rnphasis of. the Federal government's 
affirmative action efforts should be more on bringing ~,omen and 
minorities into the ranks of. uooer rnanaaernent rather than on 
brinqing them into the mainstream of the mass labor force. 
Would you aaree or disagree with this view? 

Agree 
Disagree (please comment) _________________ 
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3. Thfnking now about the problems associated with hirinq minorities, 
what do you feel is the biggest problem with the process? 

Not enough qualified minority candidates 

~Jo effective "mechanism" to identify. potential candidates 

() Management resistance generally 

() Other (please comment)________________ 

4. Once hired, what do vou believe is the greatest obstacle a 
minority emolovee faces with regard to becoming assimilated 
into the emoloyee mainstream? 

Resi~tance from co-workers 

Resistance from upper management 

'c The employee's unfamiliarity with the corporate 
• environment 

( ) Other (please comment) ________________ 

s. Thinkinq solelv about women and blacks, which grouo would vou 
say would have an easier time today of becoming acceoted within 
the ranks of senior management? 

Women 

Blacks 

No difference in terms of becoming accepted 

6. Some peoole feel that business has been asked to assume too great 
a resoonsioility with reqard to eliminatinq discrimination in 
society. Would you agree or disagree with that point of view? 

Agree 

Disagree 
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Would you say that as a result of affirmative action, your 
company's emplovee productivity has been diminished in 
recent years? 

Has been dioinished because of affirmative action 

Ha~ not been diminished 

Has been diminished, but for reasons other than<. affirmative action. (please elaborate}_________ 

a. Looking to the future, which of the two minorit rou s eited 
e ow· o-vou .fee .haste greater chance of entering th§! rah!C$ 

of senior management over the next five years? • 

Women 

Blacks 

Both, no distinction likely 

If yo~ did not check "both," please answer the follewing
questi'on: • 

b. To what extent do you feel the group you checked will outpace 
the other with respect to entering the ranks of senior manage
ment over the next five years? 

( ) Will outpace by a substantial margin 

Will outpace by a moderate margin 

Will outpace, but only by a very slim margin 

•)a. How likely do vou think it is that a woman become the chief 
executive officer of your companv within the next 10 to 15 
years? 

Very likely 

) Likely 

Not very likely 
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b. How likelv do you think it is that a black becomes .the chief 
executive of your comeanv within the. next. 10.,.Is years? 

Very likely 

Likely 

) Not very likely 

() No Chance at all 

lOa. The chief executive position aside, which areas inside your 
ccmpanv would you say offer tl1e greatest job opportunities 
to mino?iities over. the next five years? 

Personnel· 

( ) Clerical 

() A&tinistrative 

Technical 

( ~ Financial 

b. If you checked •technical,• please specify:______________~ 

lla. 1hinking fof ~ moment about the different.minority groups affected
by affirmative action, which of the groups below would. vou sav 
stands the best chance of making significant emploY11\ent strides 
over the next five years? 

women 

Blacks 

Hispanics 

( ) Vietnam veterans 

() The handicapped 



b. And. which rou : would_. ou sa. stands ·:the least chance- of 'mak-iri 
significant -_elliplovnii:mt.·'s-trides_ over t e ,next f-iv.e years? 

Women 

( ) Blacks 

Hispanics 

Vietnam veterans 

The handicapped 

( Why__~:..,.,.'_._,,.,,.......,.._,....____a,;,--_.,..._.•___::'-'-.___,·__=------'----,-··=~aa•·'--,-",;-·-•...:'.,·:___• _ 
",.i!_,.-:.r ... ~•· ... ,.: ;.~ -~~ 

12. Which of the following mo's,t_,cl~sely_· app;o;i~~tes your. management's 
greatest concern about affirmative action? 

Prospect of adverse publicity 

Losing government contracts 

.Losing esteem in the eyes of employees 

Being faced with a consumer boycott 

Being fined to compensate for past discrimination 

Other (please comment) __________________ 

13. orice a .corporate a·ffirmat'ive:'a:ctiort~ prog:tain has been, fdrrnulated, 
w~at' do -you· feel is the .-big_gest obstacle to its success? 

Lack of a genuine commitrnent to it f_rom top management 
; -

Lack of a genuine commitment to it from middle managemept 
~ 

Poor internal communications 
t'" ~. 

( J General lack of managerial experience in th.e affir~m_ativ;e 
action area , - ,· 

) A general feeling of uncomfortableness about, -dealing with 
race-related matters 

Other (please comment) ____,..______________ 

i 
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14. What would you say is the thorniest affirmative action problem 
your company is contending with today? 

15. This corning year, the Supreme Court is exnected to rule on the 
case of Weber vs. Kaiser Aluminum and Chemical Corp. As you 
may know, this is a "reverse discrimination" case, where there 
is no evidence of past discrimination. 

Should the Sunrerne Court rule in favor of Weber, what irnoact 
do you feel such a decision would have on your company's 
existing affirmative action problem? 

Major impact 

Moderate impact 

Very minor impact 

) • No impact 

Not sure 

Would you please comment:_____________________ 

16. Thinking about the accomolishments of affirmative action to date, 
to what extent do you feel affirmative action has helped advance 
the cause of women and minorities in ernoloyment in the private 
sector? 

A great deal 

Somewhat 

Hardly at all 

Not sure 
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7. To what extent do you 
statements? 

aaree or disagree with the following 

Agree 
Strongly 

Agree 
Somewhat 

Disagree 
Somewhat 

a. Affirmative action as an 
issue of concern to top 
management is on the 
decline. 

D. With the Bakke decision 
affirmative action takes 
on new importance for our 
company. 

c. If the courts rule in favor 
of Weber {In Weber vs Kaiser 
Aluminum) it would "destroy 
affirmative action as it is 
currently practiced -- on 
a voluntary basis." 

d. The Bakke decision was 
concerned with auota 
admissions to educational 
institutions and as such 
means little for affirmative 
action in business and 
industry. 

e. Affirmative action should be 
as concerned with the following 
minority groups as it is with 
racial minorities: 

Vietnam veterans 
women 
handicapped 
older workers 

f. The Equal Er.iployment 
Opportunity Commission 
should be more concerned 
with the overall results 
of a company's a.i:firmative 
action oroaram than with 
outlining the measures a 
company should take to 
achieve equal employment
opportunity 

Disagree 
Strongly 
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Exhibit No. 13 

l 'f 
.AflPTINDIX K - (FOOTNOTE..~ AT p . 301) vll',J, ] 

INFORMATION INSERT ON LINE 21 AT PAGE 301 OF 1HE 

TRANSCRIPT DATED TUESDAY, MAY 13, 1980 
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OFFICE OF THE SECRETARY OF EDUCATION 
ASSISTANT SECRETARY FOR SPECIAL EDUCATION AND REHABILITATIVE SERVICES 

400 MARYLAND AVENUE, S.W. WASHINGTON, D.C. 20202 

Mr. Louis Nunez 
United States Conmission on Civil Rights
1121 Vermont Avenue, N. W. 
Washington, D. C. 20425 

Dear Mr. Nune7.: 

In your letter of June 23, 1980, you requested information concerning job
placement of the disabled brought up in recent testimony. The accompanying 
tables of data show this information for the programs administered by the 
Rehabilitation Services Administration. 

Table ll shows both the work status at-closure and the occupational grouping
of persons rehabilitated in the State-Federal program of vocational rehabil i
tati on in the last three years for which data are available (Fiscal Years 

• 1976-1978). Each rehabilitated person must have been suitably employed for 
a minimum of 60 days before a rehabilitation success can be claimed. This 
common standard is in effect in each of the 84 State rehabilitation agencies. 

The paragraph of testimony to which your letter referred contained a 
reference to "the number trained". For this reason, I am also forwarding
another table (lK) which shows how many rehabilitated persons received various 
kinds of training services. It should be noted that, in the State-Federal 
program, services are individualized, and only those clients needing training
will receive it. In other programs, it is possible that all clients or 
enrollees will receive training. 

Please let me know if additional information is desired. 

Sincel'lely, • A ., 
(._'. r . 

< cL\JL,,, ·L~ '/pl~~
Edwin W. Martin 
Assistant Secretary for Special
Education and Rehabilitative Services 

Enclosures 
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Table 1L - Characteristics pr persons rehabilitated by State vocational 
rehabilitation aeenc~es, Fiscal Years 1976 to 1978 

-P:is~al Year . 
Item 1Q7~ 1977 1076 

Nu"!:her PP.-rc<>nt • Numi,er Percent NUT.1her PA• 

Tgtol DUjRb;iJ.;i.tat;i.ons 294,396 - 291,202 - 30.3,328 -
'Work status at referral 

Nu:'lber reporting 291,107 ,oo.o 279,148 100.0 296,217 100 
WL:{:c or salaried workers 48,509 16.7 47,01.3 16.8 53.,447 18 

Competitive lal::or market. 46,527 16.0 45.,238 16.?. S1,l,P7 1? 
~r.ltered workshops 1,9f!2 P.7 1.,775 o.6 2,040,. 0 

Self-employed 2,154 0.7 2,169 o.a 2,53.8 0 
Hoi:;ew-..kers 19,1.42 6.7 18,775 6.7 20,137 6 
Unp:!ili .family workers 1,008 0 . .3 1,0~, 0.4 1,243 0 
Not working 219,994 75.6 210., 1'70 75.3 218,852 73 

students· 47,221 16.2 47.,614 11., 50,852 17 
Trair..ees 2,318 o.s 2.,382 0.9 2,751 0 
Others 170,455 160,174 5.7.1+ 165,249 55 

Work stf.t,us at clol'l'.:re 
liu:±er reporting 291,728 100.0 276,883 100.0 29~,391 100 
w"be or salaried worke::-s 2J8,SCJ 81.9 221.,369 so.o 231,512 78 

Co~petitive labor !:IUket 225,358 Tr.2 208.,587 75.3 218,284 73 
Sheltered workshops 13,445 4.6 12,782 4.6 13,::i.2e 4 

Self-er.iployed 8,672 3~0 8,950 3.2 10,095 3 
• 1ioc:emakers 41,518 14.2 42,961 15.5 48,919 16 

Ur.paid .i"a~· workers 2,735 O.'? 3,603 1.3 4,865 1 

0c~~::-:~tion at cloSU!'e 
Nu:::hcr rHpcrting 291,256 100.(l 277,4f/J 100.0 298,?-40 100 
Proiessio~, ~echnical, ,11nd 

managericl. 37,149 12.~ 34,385 12.,~ 36,788 12 
He:iicir.e and health 5,e.t.6 2.C' 6,000 2.2· 6,182 2 
E..iucation 5,568 1.9 5,379 1.9 5,980 2 
J,;"'.n.ngers and oi'ficit-.J.s :p.e.c. 5,584 1·.9 5,085 1.s 4,870 1 
m o1.hers 20,151 6"0.. 17,921 6.5 19,756 6 

Cl.e::-ical 33,&39 11.6 29,802 10.7 30,968 10 
Stenograp:tzy, typing, i'ilir.g 13,097 4.5 11,601 4.2 12,110 4 
Co::i)ut.ing, account-reco;-ding 10,369 3.6 9,288 3.3 9,335 .3 
Al1 others 10,223 .3.5 8,913 3.2 9,523 3 

• &les 11,735 4.Cl ,1,426 4.1 ,2,013 4 
·sii:n;ice 56,1,.58 19~,. 54,827 19.8 59,918 20 

Domestic 6,953 2.,4. 7,001 2.5 8,533 2 
Food and beverage preparation 16,Si. 1 5.8 16,.329 5.9 17,435 5 
Buildillg ,0,00.3 3.L 8,891 3•.2 8,981 .3 
All. others 22,661 7.8 22,606 s. 1 24,969 8 

AericuJ.ture 8,246 2.s 7,892 2.8 9,193 .3 
Industrial 90,589 ,31., 84,214 30.4 87,676 29 

Stilled' 27,990 9.6 25,836 9 • .3 27,062 9 
Semi-ckilled 12,286 4.2 9,247 3 . .3 9,444 3 
Unskilled 50,.31.3 17•.3 49.,1.31 17.7 51,1?0 17 

Homemakers 41,518 14._.3 42,961 15.5 48,919 16,1,1.npaid family workers 2,402 o.s 3,250 ,.2 4,.351 
Sleltered workshop wo:mers 9,4?0 .3.~ 8,?0.3 .3., 8,414 2 

~ n.e.c. 

https://49.,1.31
https://56,1,.58
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)le 1K - Characteristics or persons rehabilitated by State vocational. 
rehabilitation acencies, Fiscal Years 1976 to 1978 

Item 

" 2t.tu rehabilitations 

1-oe of. se:rvice 12rovide.i or 
c.:-iu-~nd for b;i· oe;enci with 
~d without cost 
Nllr.'lber reporting 
Diagnosis and evalw;.t.ion 
llestoration (physical 

or ment!U.) 
Training 

College or university 
OtheL ec;:ade:nic;: (ele:nentf/,ry 

or high school) 
B~siness school or college 
Voc3tionaJ. school 
On-the-job training 
Person!U. and vocational 

adjust:nent 
Miscella."1.eo·.1s 

M'.!.intena."l.ce 
Other se::-vices to clients 
Ser.rices t.o other fe.:nily 

meml:ers 

2st of case services 
'Nu~~er repon;Jlf 
Clients served without cost 
Clients se:rve:i wit.h cost. 

' 
Clients served with cost 

Ji - $99 
~100 - $199 
$200 - $299I $JOO - $399 
$400- .;599

! ~oOO - ~799 
! ~800 - ~'J99 

$1,000 - 1;1,999 
$2,000 - i2,999 
$3 1 000 an.i over 
Mean cost, for all clients 

reporting 
Mean cost, for 02 ients 

served with cost 

,h!!hilitat.ion. facilitiP.!' cost 
Number reporting 

Fisclll. Year 
1g7g 1977 

Nu':lber Percent 111.llll'ber Percent 

-294,396 - .• 

291,202 -

292,070 100.0 280,536 100.0 
272,319 93.2 262,511 93.6 

1:?5/176 .43. 1 123,043 43.9 
154,065 52.7 148,497 52.9 
37,553 12.9 36,959 13.2 . 
9,776 J.3" 9,316 3.3 
9,157 J.1 9,09',. J.2 

J6,737 12.6 34,497 12.3 
20,148 6.9 19,205 6.8 

62,815 21.5 f:J:J,449 21.5 
33,505 11.5 32,365 11.5 
66,635 22:s 66,395 23.7 

101~477 34.7 9.3, 186 33.2 

15,882 5.4 14,998 5.3 

291,27i 100.0 279,684 100.0 
20,328 7.. 0 17,970 6.4. 

270,943 93..0 261,714 9.3.6 

270,943 100.0 261,714 100.0 
51,493 19.0 50,954 19.5 
24,931 9.2 23,706 9. 1 
17;062 6.J 16,713 6.4 
17,140 6.3 17,727 6.8 
26,499 9.8 26,41'.3 ,o., 

19,61.1 ...,19,502 7.2 7,:; 

15,5':?S 5.8 15,259 5.8 
46,977 17.3' 44,746 17.1 
22,187 s.2 20,093 7.7 
29,554 10.9 26,492 10. 1 

,.$1,187 $1,137 

$1,276 $1,2i5 

287,021 100.0 270,585 100.0 

1976 
Nu"Tiber Percent 

3031328 --

299,246 100.0 
263.,071 87.9 .. 
129,166 43.2 
151► ,664 '51.• 7 
35,564 1'1.9 

15,499 5.2 
11,938 4.0 
35,391 11.8 
20,106 6.7 

'J0,204., 23.5 
37,822 ,2.6 
68,470 ;22.9 

101,655 34.0 
' 

13,868 4.6 

297,637 100.0 
18,91.4 6.4 

278,693 93.6 

278,693 100.0 
56,786 20.4 
26,190 9.4 
19,371 ~ 6.9 
19,994 7.2 
29,949 10.7 
22,111 7.9 
16,7&:J 6.o 
46,048· 16.5 
1s,·s50 '6.8 ' 
22,634 .s.1 

G99S 

$1;066 

276,512 100.0 
No rehabilitation f~cility cost 225,312 
RE-habilitation facility cost 61,709 

76.5 
2,.5 

219,227 
51,358 

81.0 
19.0 

224,508 
52,004 

s1.2 
,s.s 

--

https://M'.!.intena."l.ce
https://Miscella."1.eo�.1s
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Exhibit No. 14 

Insert on l:ine 12, p. 304, 

Disabled Arrerican Veterans, ,Mini-Census Questionnaire on the 

Handicapped, as sul:mitted by Ronald Drach, Jtme 18, 1980. 

Mini Census Questionnaire 
on the Handicapped 

1) How many years .has it been since you first 
wanted to be employed? 
0-1 ·5-10 
2-5 over 10 

2) Are you working? Yes. No. 
If yes, please circle one. 
Hours per week. 

0-10 21-30 41 or more 
11-20 31-40 
Please list occupation. 

3) Annual Salary Range (check one) 

Less than 10,000 25,001 - 30,000 
10,000 - 15,000 30,001 - 35,000 
15,001 - 20,000 35,001 - 40,000 
20,001 - 25,000 over 40,00 

4) How was your disability incurred? (e.g. 
accident, injury, birth, military) 



--------
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5) Highest educational level attained? 
Elementary 
High School 
College 
Graduate School 
Other 

·'JA<·• 6) Do you work for: 
Government: Federal__ State__ County__ 
City__ 

Private Industry: For Profit 

Nonprofit__ Other 

7) How long have your been with your present 
employer? 

8) Have you been promoted during the past: 
0 - l year 
l - 2 years 
2 - 5 years 
5 - 10 years 

9) Do you believe your present abilities are 
being properly utilized by your employer? 
Yes No 

10) If you are not working: 
a. are you actually seeking employment. 

Yes No 
b. how long have you been seeking 

employment____ 
c. would you take a job if offered which 

would utilize your education and 
experience. Yes No 

d. If you are not actively seeking 
employment, please explain briefly. 

11) Do you believe an employer has ever 
discriminated against you because of your 
impairments? If yes, in what area? 

Employment Promotion Transfer 
Training --Fringe Benefits Other 

Type of Employer: 
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12) Are you a veteran? If yes, please
indicate period of active duty service. 

13) Is your disability service-connected? 
(related to military service) If yes, is 
it combat or non-combat related. 

14) Total personal income as reported on W-2 Form. 

15) Total family income as reported on w-2 1s. 

16) If not working, please list sources of income. 

17) If only spouse works, list spouses annual 
income and other sources of income. 

18) Do you own your own home, rent your own home 
or live with a relative. 
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Exhibit No. 15 

Statistical F:et=ert 

Enrollment in Scecial Education, 

Prepared for the 
Subcarmittee en Select Education 
education ar.d !.abcr c:mmittee 

House of P.epresentatives 

Office for Civil Ri.ghts 
Ceoa.-.;:rnent:, of Health, fducaticn, and Welfare 

- October 1979 • 
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ENFOL!..\!ENT IN SPECIAL EIXJCATICN PFCGR&'-5 

This report presen~ selected analyses of special education enrollment 

data collected fran i;:ublic schcols. Sources of the data are: 

• Office for Civil· Rights (CCR) Elenentary arrl Secorrlary 
5:hool Slrvey: 1976-77 schcol year, corrlucted Winter-Spring, 
1977. 

CCR Elementary ar.d Secondary Schcoi survey: 1978-7!? school ~-ear, 
corrlucted fall, 1978. 

Mud1 of ·the· infotlllation reported here has been drawn fran t:he l!:176-77 

school sutvey except for national totals, where preliminary, unedited 

1978-79 school sur;~y data are available and have also be<>..n inclt:ded. 

retailed state data fran CCR's fall 1978 school survey will oot be 

available until Cecember 1979. 

It is INOrth ootin;r tl-.at the 1976-77 scr.ool survey was cor:duct-od before 

EEW's re;ulation implenentirg Section 504 of tr.e Rehabilitation Act 

of 1973 was issued. 'Ihe Section 504 regulation was issued on td.ay 4, 

1977. 

'Ihe infotrnation provided in this docunent is not designed to be all 

inclusive, but is interrled to illustrate several major points. Firstr 

there are significant: differences in SI;eeial education enrollment 

patterns on the basis of student race/ethnicity. Secord, there are 

wide regional. and state-to-state variations in enrollment. Finally, 

the 1978-79 data sh:lw that there are se-,eral positive t:-e::rls in t.~ 

provision of special edu::ation services inclt:ding an increase in 

mainstreaning ar.d a ll'Ore even distribution of mi.'10rity enrollment 

anon; the differe.'lt prc:gram categories. 
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'nle rep:Jrt is or:ganized into four sections. Section I presents 

national enrollment statistics for the 1976-77 and 1978-79 schcol 

years. Sectia1 II pC'CV'ides regional data for 1976-77. 'nle third 

Section provides 19~6-77 ar.d 1978-79 data on mainstreamin;. tata 

on all handicapped students identified and served are contained in 

Section r:v. 

I. SlJMMARY OF Nll.TIONAL STATISTICS CN SFECIAL EIXJCATION ENROU.'!l:NI' 
BY BACE;/E'I'HNICI'E{FOR 1976-77 and 1978~79 

National data on enrollment in special education ~rams for the 

1976-77 and 1978-79 school years are presented in this Section. 

Cani;arative data on black and white enrollment and rates of 

participation are included. 

A. Data Sources 

'Ibe sources of data are the 1976-77 and 1978-79 CCR surveys. 

The 1978-79 data are based upon a prel.iminary analysis perfoz:rned 

in April 1979. 'Ihe 1976-77 statistics are projections based 

up:n a sanple of 3700 Local Education b;jer.cies. In 1978-79, 

6000 LEA's ~re sur1eyed. 

Pace/Ethnicity data were collected in 1978-79 for the five 

"non-i;:hysical handicapping" co!'lditions only. The five categories 

are: Edccable Mentally Retarded (EMR}, Trainable Mentally Fstarced 

('IMR), Seriously Emotionally Disturbed (SEO), Specific I.ea.min; 

Disable (SLD), and Sprech Impaired (SI). 'Ihese categories are often 

110re difficult to diagnose, thus are l!Cre prone to subjective 

assessment, mislabelling and/or discri.J11ination in t!.e refen:al. 
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and placeir,e.'lt process. Also, these categories accounted for 96% 

of all hanqicai;:ped students in 1976, her.ce, they covered most of 

the population of interest. 

B. Sp:cial Education Enrolllrent: 1976-77 - 1978-79 

Table l presents enrollment data for hiS}?allics, blacks, whites 

and all students for each category of handicapping conditicn; 

for all J:,.andicapped students; and for all elementary ar.d secor.dary 

school students. The table presents data for each school year 

and sh°""5 tj:e i.:ercentage change fran 1976-77 to 1978-79. 

Althou;h there is much consistency in the data fran 1976-77 

to 1978- 79, there are a few significant c~es. 

• Total enrollr.:ent in the five si.:ecial education categories 
rose by +-0% in 1978-79, fran 2,556,000 to 2,ss2,ooo. w"hite 
enrollment dropped by 3.4% while black ar.d his-~ic 
enrollment rose by 10% ar.d 17% resi.:ectively. 

• In 1976-77 blac.1':s ccnprised 15% of all students in tr.e 
nation, 21% of all si.:ecial education students, and 38% 
of all EMR enrollment. Thus blacks aJ?i.:eared to l:e 
significantly cverrepresented in EMR programs. L"1 1978-79 
blacks ccnprised 17% of the total enrollrnent, 23% of the 
si.:ecial education enrollment, and 41% of all EMR students-shewing 
little change fran 1976-77. 

• Eoth blac.tc and his-~ic enrollment in prc:grams for t..~e S}?ecific 
I.ea.min; Disabled rose sharply in 1978-79. This may be con
sidered a positive trend since it su;gests tr.at sctool districts 
are evaluating the education needs of mioority students with 
greater accuracy and sensitivity the.'11 in the past. wnen 
ccnpared with cverall enrollment in si.:ecial educaticn, blac.1':s 
~re still underrepresented in the SW category witlle hiS}?allics 
were slightly overrepresented. 
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Tab1!l L National Sunmary Date By Race - 1976 and 197B 
Source: OCR Survey (OS/CR 102) 

Hispanic 

Handicap 
Cate9ory Year ,: of 

S Chan9e Humber Total 

Educabli 1976 31,477 5 
ttenta II . 
Reta1ded i978 28,625 • 5 
lEHR I Change -9. I~ --
Trainable 1976 6,635 7 
Men ta I Jy 
Retarded 1978 6,834 7 
(HIR). ,: Chan9e tJ.o,: --
Serious If 1976 6,904 6 
Emot ion4 ly 
Disturbed 1978 6,020 5 
{SED) ,: Chan9e -13.0:t --
Learning 1976 65,011 7 
DI sabled 1970 87,004 9 
(LO) ,: Change t35.J% --
Speech 1976 49,003 6 
ln;~alred 1970 50,491 7 
(S l S Change tl7.4X --
Total 5 1976 159,910 6 
Cate9orles 1970 187,774 7 

,: .Chang~ t17 .4% ---··· 
-Total 1976 2,007,452 6 
Enrollment 1970 2,884,454 7 
In Hat Ion ,: Chan9e t2.7i --·- ·- ·-- ·-----· 

'!/ Totals Include Asian Americans and American Indians 

Nuniier 

249,707 

245,401 
: J.7i 

26;099 

27,553 
t5.(i% 

20,395 

.29,522 
-14.ot 

125,726 
165,124 
·t01.3i 

116,103 
134,102 
-11s.s,: 

546,033 
601,702 
t10.2i 

6,773,690 
7,036,503 
tl.9i 

Black 

S of 
Total 

30 

41 

27 

30 

23 

24 

14 
17 

15 
17 

21 
23 

15 
17 

Humber 

371,326 

313,977 
-15.4% 

61,814 

57,004 
-7.0i 

85,463 

87,007 
tl ,o,: 

682,095 
600,159 
t.9i 

605,360 
590,259 
-1.2i 

1,806,050 
1,744,406 

-3.4% 

33,229,249 
31,077,568 
-6.5% 

White 

,: of 
Total 

56 

53 

64 

61 

70 

70 

77 

--72 

77 
74 

71 
68 

76 
74 

Number 

661,169 

596,163 
-13.9% 

96,163 

93,147 
-3. 1% 

122,325 

124,106 
tl.5% 

809,778 
900,514 
t7,!)i 

.. 

768,814 
000 ,498 
t5.2i 

2,556,249 
2,582,428 
ti .Oi 

43,713,809 
41,933,474
-4.U 

Total l/. 

,: of 
Total 

JOO -100 

100 

100 

100 &l ..... 
JOO 

JOO 
100 

100 

--
100 

100 
109 

100 
100 

-
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• For hispanics, blacks ar.d whites, enrollment in EMR 
prc:grarns d~, althou;h the i:;ercentage drop in black 
enrollment was only l. 7% as canpared with 9.1% and 15.4% 
drops for hi.si;:anics and whites resi:ectively. 

• In general, black participation varied significantly fran 
that of whites in special education. 'lhese differences 
are prese,nted in the next section. 

C. Specific Comoariscns Between Blac.la; and wnites in Scecial 

Ec!ucatien: National Statistics for 1976-77 ar.d 1978-79 

l. P-a.tes of Par-...icipation in Special Education 

The i:erc:~tage of blacks in special education is 

signifiCp!ltly higher t.'ian that of whites (see 

Table 2) 

• In 1976-77, 546,000 or 8.1% of all black students were 
reported as bein; enrolled in special education as 
canpared with 1,806,000 er 5.4% of all w'hites. 
In 1978-79, the rates were 8.5% and 5.6% for blacks 
and whites respectively. In each year the black 
rate was approximately 1.5 times greater than the 
white rate • 

• In 1976-77, 249,000 er 3.7% of all blacks were enrolled 
in EMR pro;Jrams as canpared with 371,000 or 1.1% of all 
w'hites. 'lhus the rate of participation for blacks in 
Dm was 3.4 times greater that it was for whites. In 
1978-79, the rates were 3.5% and 1.0% for blacks and 
whites in EMR; the rate for blac.la; was 3.5 times greater. 

• In both 1976-77 and 1978-79, the blad: rates of partici
pation were around twice ar.d 1.5 times tbat of whites 
for '.!MR and SED prcgrarns resi:ectively. '!hese differences 
were large, but significantly less than t.~t sh::;wn for 
EMR. Differences for. Pro;Jrarns for the Speci.=ic Learnin; 
Disabled and Sp:ec:i Impaired were snall. 
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Table 2. Relative Rates of Biack ar.d White Participation ~n S~ial 
Education: l976-i7 and 1978-79 School Years 

cat...cgories Race 1976-77 

;µ1.g:ecial Black 8.1%(2') 
Education (ll White 5.4% 

% Difference(3) 50.0% 

EMR Black 3.7% 
White 1.1% 
% Dif::erence 236.4% 

'!MR Black .38% 
White .19% 
% Difference 100.0% 

SED Black .42% 
wru.te .26% 
% Difference 61.5% 

SLD Black 1.9% 
White 2.1% 
%Difference - 9.5%. 

SI Black 1.7% 
wnite 1.8% 
'l; Difference - S.6i; 

(1) Five pro;rams 

(2) Exp::essed as a i;:ercentage of total enrolment of t!:e 
race/ethnic group .in elenenta..-y and secor:cary schools 

(3) Conpited as: 'l; Blade - % 'w"hi te x 100 
%'w1u.te 

1978-79 
(prelirninar-J data) 

8.Sis 
S.Gi; 

51.7% 

3.5% 
1.0% 

250.0% 

.39% 
..18%. 

116.7'!; 

.42% 

.28% 
50.0% 

2.3'1; 
2.2% 
4.5% 

1.9% 
1.9% 
- 0 -
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2. Distribution of SI=E<:ial Education Stt.:dents Within 
Sl=ECific Cat..cgories 

Another analysis examined the way in which. special education 

, students were distributed am:in; the five categories of 

handicappin; conditions. Table 3 shows that there were 

significant differences bet"Neen blacks ar.d whltes. 

• In 1976-77, 46% of all Black S£=E<:ial education students 
were in E?-1.R prcgrams as ccnpared with 21% of all white 
special education students. 

• In 1976-77, 23% of all black special education students 
were in prcgrams for the Specific Learnin;J Disabled as 
ccnpared with 38% of all whites. 

. In 1978-79, there were sane improveme.'1ts as the percentage 
of blacks in EMR dropped to 41% (versus 18% for whites), 
and the percent..=ge of blacks in SLD pro;rams rcse to 27% 
(as ccnpared with 39% for white students). 

• Qtl.y 22% of black S£=E<:ial education students were in 
prcgrams for the S~ Impaired as ccnpared wit.11 34% 
of all white students. 'Ihis represents r.o significant 
chan;~ fran 1976-77. 

D. State-to-State Variations in Students in Sc:ecial Ecucaticn 

~ 1976-77 p:R data showed wide variations bet-..een states 

in the rate of student participation in special educaticn 

prcgrans. 'Ihe followin; facts illustrate this point: 

• In fr.e nation, 6.2% of the nations 44 million 
elenentaey and secondary school students were 
enrolled µi special education .prcgrams. 

• Allon; states this figure varied greatly, ran;in; 
fran a low of 2.8% to a high of 10.0%~ 
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Table 3. Distribution of Special Fducaticn Stt!dents By categories 
of Pro;rans: Percentage of Special Ei:Jucation Students in 
Each category 

1976-77 1978-79 

categorv Black vihite Blad: wnite 

(1) 
J;Z1R 45.7% 20.6% 40.8% 18.0% 

'lMR 4.8 3.4 4.6 3.3 

SED 5.2 4.7 4.9 5.0 

SLD 23.0 37.8 27.4 39.4 

SI 21.2 33.5 22.3 34.3 

Total 99.9% 100.0% 100.0% 100.0% 

(1) Interpret as n45. 7% of all black sti:cents ;,no were in spacial 

education in 1976-77 were in an EMR prcgramn. 

• 'Ihe five states with ti:e higrest rates of participation 
had 9.2% of ti:eir elenentary and secoooary school students 
reported in ~cial edt.>cation. '!hesa states accounted for 
9.9% of the nation's special education students while 
acccuntin;r for only 6.6%- of all students. 

• The five states with the lowest rates of participaticn 
reported 3.7% of ti:eir stt!dents in ~cial education. 
These states accounted for only 7. 8% of all special 
education students while ti:ey contained 13.1% of all 
students. 
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II. S!JM!,I.ARY CF REGICNM. ~TISTICS CN Si?EC!AL ECUCATION ENBJLL.'!e~ 
BY RACE/E'lliNICITY: 1976-77 • 

A. General Cescriotion of Analvsis 

'Ihe 1976'-77 CCR Survey Cata were analyzed on a regional basis to 

identify differences in special erlucation enrollment i;attems 

through:lut the nation. Fer )?UrpOses cf this analysis t.'!e 

nation was divided into five regions, as shown in Table 4. 

Since Alaska ar.d P..awaii were excli:ced, national totals will 

vary slightly fran those presented in previous tables. A 

secorrl source cf differences frcr.t" statistics presented i."l 

Section I is that in t.'u.s Section the total enrollment in 

special education i."lcludes all categories cf har.dicaj,:ping 

corrliticns. Cl.ta are pl:Ollided for blad:, white and all 

students, ar.d for EMR, SLD, ar.d all special edi;caticn pro;p:c:1ns. 

B. Scecial Education Enrollrr.€nts bv Regicn: 1976-77 

cata on total enrollment in elementary ar.d secorrlary schools, 

enrollI1lent in EMR arrl SLD prcgrans, arrl total special e:lucaticn 

enrollment are shewn in '!able 5. '!able 6 shcw-s the Fercentage 

distributions cf enrollment EMR, SLD, ar.d total special ooucaticn 

am:in; the five regions. 'Ihe basic Fa,tterns identified in the 

national analysis cf Secticn I are generally fcurrl in each region, 

rowe-1er, there are sane significant differences. 



Table 4. STATE-BY-STATE ASSICNMENT TO REGIONS 

NORTHEAST 

Connecticut 
Maine 
Massachusetts 
New Hampshire 
New Jersey 
New York 
Pennsylvania 
Rhode Island 
Vermont 

BORDER 

Delaware 
District of 

Columbia 
Kentucky 
Maryland 
Missouri 
Oklahoma 
West Virginia 

SOUTH 

Alabama 
Arkansas 
Georgia 
Florida 
Louisiana 
Mississippi 
North Carolina 
South Carolina 
Tennessee 
•rexas 
Virginia 

"MID WEST 

Illinois 
Indiana 
Iowa 
Kansas 
Michigan 
Minnesota 
Nebraska 
North Dakota 
Ohio 
South Dakota 
Wisconsin 

WEST 

Arizona 
California 
Colorado 
Idaho 
Montana 
Nevada 
New Mexico 
Oregon 
lJ ta h 
Nashinqton 
Hyoming 

"EXCLUDE 

Alaska 
Hawaii 

CJl 
(X) 
-::i 

.... 
0 



Table 5 - Special Education Enrollment Data by 
1976-77 School Year 

lle~ion 

NaUon,!/ Enrollment 
EHR 
Learning Diaabled 
Total in Sp, Ed, 

BLACK 

NUHDER 

6,770,000 
249,000 
125,000 
575,000 

' OF TOTAL 

15.7 
37.0 
u.2 
'21, S 

WHITE 

HUHDER 

33,100,000 
370,000 
678,000 

1.,890,000 

' OF TOTAL 

76.6 
56.2 
77,0 
70,5 

TOTAL 

HUMBER 

u,200,ooq,
658,000 
BB0,000 

2,600,000 

Horthqaat, 

Porder1 

South1 

Midt1e11t1 

1le11t1 

!/ Exolude ■ 

Enrollment 
EHR 
Learning Diaab)ed
Total in Sp. Ed, 

Enrollment 
EHR 
Learning Disabled 
Total in Sp. Ed. 

Enrollment 
£HR 
Learning Piaabled 
Total in Sp. Ed. 

Enrollment 
£HR 
Learning Diaabled 
Total ·in Sp. Ed, 

Enrollment 
EHR 
J,earning Dluabled 
Total in Sp. Ed, 

HawAli and AlaultA 

1,200,000 
25,1,100 
u,ooo 
68,1100 

628,UII0 
23,000 
24,000 
60,000 

J,uo·,ooo 
10,000
' 59,000 
312,000 

1,250,000 
u,ooo 
17,000 
92,000. 

528,000 
e,ooo 

12,000 
35,000 

ll.l 
27.• 2 
10.0 
17,5 

17,0 
31.l 
26.4 
23.8 

26,B 
61.6 
22.6 
36,5 

li..4 
23,5 
8,5 

ll.5 

,.o 
12.7 

6.0 
7.4 

7,360,000 
60,000 

ll3,000 
296,000 

2,960,000 
49,000 
64,000 

210,000 

7,710,000 
83,000 

170,000 
473,000 

9,00,000 
138,000 
176,.000 
567,000 

'5,100,000 
40,000 

155,000 
348,000 

00.2 
65.2 
B6.9 
76.3' 

eo.o 
66.2 
70.3 
73.4 

65.3 
34 .3 
65.1 
55.4 

&5.5 
73.0 
BB.4 
83.3 

75.4 
63,5 
77.9 
73,7 

9,100,000 
'92,000 
13(!,000
388 1 000 

3,700,000 
74,000 
111,000 

286,000 

:u,.000,000 
242,000 
261,000 
854,000 

11,000,000 
187,000 
199,000 
681,000 

7,560,000 
63,000 

199,000 
02,000 

en 
00 
00 



Table. 6 - Regional. Distribution of Special Education Students 
1976-77 School Year 

% OF ALL % OF- ALL 
SPF.CIAL % OF ALL S'l'UDENTS 

% OF ALL EDUCA'l'ION EHR IN SLD 
STUDENTS' STUDEN'fS STUDEN'l'S PROGRAMS ,·IN SCHOOL 

Nation 100% 100% 100% 100% 
Northeast 21, 14 14 15 
norder 9 11 1'l 10 
south 27 32 37· 30 
Midwest 25 25 28 23 
w~st 18 18 10 23 

.- - -- --- ---------- ,. --------- .----.----------- -- ---- --- - • 
I 

% OF ALL % OF ALL % OF ALL I % OF ALL % OF ALL % OF ALL 
% OF ALL BLACKS IN BLACKS IN BLACKS INI % OF ALL WIIITES IN WHITES IN WHITES IN 

BLACK SPECIAL EMR SLD WIIITE SPECIAL • EMR 'sLD 
STUDENTS EDUCATION PROGRAMS PROGRAMS STUDENTS EDUCATION PROGRAMS PROGRAMS 
IN SCIIOOL 'IN SCHOOL • 

tlation 100% 100% 100% 100% 100% 100% 100% 100% 
Northeast 10 12 , 10 10 22 16 16 17 

• !)Border 9 12 19 9 11 13 9 
South 47 54 60 47 23 25 22 25 
rtidwest 18 16 18 14 28 30 37 26 
l'lest 8 6 3 10 17 18 11 23 

.... 
N 
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• Tt.e ~klrtheast, with 9,180,000 students, accounted for 
21% of the nation's total enrollment, but only 14% 
(388,000) of all students in special education• 

• Conversely, the Southern ar.d !:order state~ contained 
36% of all students and 43% of all special E:9ucation. 

• '!he South, with 3,160,000 black students, accounted 
·for 47% of the nation's total black enrollment. The 
South contained 54% (312,000) of all black· in scecial 
e:lucaticq, ar.d 60% (149,000) of all Blacks in EMR. 

• 'Ihe West contained 18% of all _students but had only 
10% of all EZ1R participants. -Conversely, 23% of all 
students in SLD pro;rams resided in t.1-:.e Western states. 

In the South, 26.8% of all students were blac.~, 36.5% 
of all SFeeial education students were blacks, and 
blacks conprised 61. 6% of all EMR stt.:dents. 

• In general, ti:.e pattern of substantial cverrepresenta
tion of blacks in Dm pro;rams ard ur.derrepresentation 
of blacks in SLD pro;rrams was observed in each region. 
Only in -the !:order states did blacks appear to' be 
overrepresented •in SLD pro;rams. 

c. Cancariscns Betw~n .Blac.lcs and ~bites in S;:ecial Ec:ucaticn 

Bv Reaicn: 1976-77 

l. Fates of Participation in Special Education 

The rates of black and white participation in special 

education varied by region. Table 7a shows the regional 

percentages of all elenentary ar.rl secorrlary sc!::ool stuc'!ents 

enrolled in EMR, SLD, and all sp:cial education. 
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• In the nation, 6.2% of all elementary and secondary 
school students were enrolled in SP=Cial e:focaticn. 
'Ihis var_ied by region, fron a lcw of 4.2% in the 
N:>rtheast to a high of 7. 7% in the Eorder States . 

. In the Southern and Eorder States .. resp=ctively, 
9.9% ar.d 10.8% of all blacks in school were enrolled 
in sp=cial education as canpar'ed with 6.1% and 7.1% 
of all '.lwhites. In ccnt....-ast, t:r.e Northeast ar.c West 
showed only 5.7% and 7.1% of their black students 
in si;:ecial education. 

In tr.e South 4. 7% of all blacks in school were 
enrolled in E1R programs as canpared with 1.1% of all 
whites; the black rate being 4.3 times greater. 'Ihe 
rates for blacks in tr.e Northeast and West were 2.1% 
and 1.5%. 

• 'Ibtal rate·s of participation in EMR pr03"rams for 
all students varied fron a high of 2.1% in the South 
to . 8% in the West. 'Ihus the South shewed a rate 
which was 2.6 times higher than the West. 

• With the exception of the Eorder Sta~es, higher 
percentages of whites were enrolled in programs for 
the !.earning Disabled. In the South, 2.2% of all 
whites students were in these prc;Jrams as canpared 
with l-9% of the blacks. 

2. Distribution cf Scecial Education s·tudents Within Scecific 

cateaories 

'Ihe percentage of all special education students in E}I_~ 

and SLD programs for each region are srown in Table 7b. 

.. In the South and ~.idwest 47. 8% of all black special 
education students are in EMR programs as canpared 
with resp=ctive rates of 18.9% and 18.4% in SLD 
pro;rans for these regions. 
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Table 7: Special Education Participation Rates: By Region
1976-77 School Year 

North-INation!/ east ·1 Border South 
I I

a) Percentage of All Students in Programs 

% of Students Black 8.5:: 5.7% 10.8% 9.9% 
in Special White 5.7 4.0 7.1 6.1 
Education Total 6.2 4.2 7.7 7.2 

% of Students Black 3.7 2.1 3.7 4.7 
in. EMR White 1-.1 .8 1.7 1.1 
Programs Total 1.5 1.0 2.0 2.11 1I 
% of Students Black 1.8 1.1 3.8 l.9 
in Programs White 2.0 1.5 2.2 2.2 
for the Learn-
ing Disabled Total 2.0 1.4. 

-2~5- - 2~2- -l- - - - - - - - - - - - - - - -.-I I 
b) Percentage of Special Education Students in Programs 

%of All 
Soecial Black 43.. 3 36.8 33.8 47.8 
Education 
Students White 19.6 20.3 23.3 17.5 
in EMR Pro-
grams Total 24.6 23.7 25.9 28.3 

%of Al 1 
Special Black 21.8 19 .1 35.3 18.9 
Education 
Students in White 35.9 38.2 30.5 35.9 
Programs for 
the Learning
Disabled Total 32.8 33.5 31.8 30.1 

y Excludes Hawaii and Alaska 

Midwest I West 

7.4:: 6.6:: 
6.0 6.1 
6.2 6.2 

3.5 1.5 
1.5 .7 
1.7 .81 I 
1.4 2.3· 
1.9 2.7 

1.8 2.6 

47.8 22.9 

24.3 11.5 

27.5 13.3 

18.4 34.3 

31.0 44.5 

129.2 i 42.2 
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• In t.':e South 17. 5% of all white s;:ecial education 
students are in EMR pro;rans vs. 35.9% in SLD. 

. In t.'le· Border and Western states this relationship 
is reversed with mere blacks in SLD pro;rams than· 
in pro;rarns for EMR students. However, in all 
re;ions the per-ent...-oge of black special education 
students in EMR is much hiql:er tr.an tl:e percentage of 
whites. 

D. .State-to.State Variations in the Enrclllrent of 3lac.1cs in El-!R 

A review of the state level data for 1976-n re•1ealed significant 

variations amen; the states. 

'lhree states rep::>rted t.'lat 6.6% of tr.eir black ele!lle.'1tary 
and secondary sct:=l students were in EZ-'.R pro;rams while 
four states rep::>rted that l. 7% or less of the black 
student p::>pulation was in EMR. 

Eleven states rep::>rted tr.at more t.'2n 50% of all blac.lc 
special education students were in EMR. '!'..a sout::ern 
states had more than 70% cf t:!:e black special education 
students in EMR. 

III. smw.RY CF ~TICNAL STATISTICS CN MAINSTREAMING 

A. Data Collected 

In both the 1976-77 and 1:178-79 surveys, CCR collected data en 

time spent in special education pro;rams. r'or each category of 

handicappin; ccooition, enrcllme.'1t data were collected for: 

1) all stude.'1ts in special education classes for 

less t.'lan ten !:ours per :;1eek (mainstreamed) 

2) all students in special education classes for 

110re than ten !:ours per week, but less than 

full time 

3) all students in s;:ecial education full time 

(isolated) 
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B. Trencs in Mainstreamir.o 

'nlble 8 presents t.':e ·enrollment in each category of har.dicaE)in; 

coooition for the i976-77. ar.d 1978-79 school years. The 

i;ercentage·of students in each time classification was cCl'lputed. 

For 1978-79, estimates of the percentage disttibuticns were 

develo~ fran i;:relimbary data. 

A ccnparison cf 1976-77 ar.d 1978-79 data sh:lws a general 

increase in the degree to which J:,.ar.dicar:ped c~ldren are 

being mainstreamed. That is, a snaller percent..=ge of 

handicar:ped students were reported as beL,; in, special 

education classes full time in l!l78-79. 

• 'lhe percentage of handicar:ped stuc:ents in full time 
special education was lower in 1978-79 than 1976-77 
in seve.'1 of ten categories of J:,.andicaE)i~ ccn:litions. 
The Cll'erall percentage in full time prcgrams droE=ed 
fran 27% to 22.%. 

• '!he proportion of DIR stude.'lts in full ti:ne special 
education droE=ed fran 55% to 43%. This represents a 
22% reduction in the proportion of full time students . 

• The prcportion of Crtb:::i.=edically !mpaired students 
in full time prcgrams drcr:ped fron 73% to 57%. ':his was 
ac::cnpanied by_ a 75% increase in the proportion of 
sue.~ children in special education classrocns :or less 
than 10 J:x:iurs i;:er wee.I<. This is sisnificant -because 
there aE)ears to be little educational justification for 
lai:ge i;:ercentages of such students si;:en:lin; all of 
their time outside the regular classr=n. 
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Table 8: Distribution of Sttxlents in Special Fducation By 
Time Spent in :>ro;rams: 1976-77 and 1~78-79 School 
Years 

Category of 1976 % of Sttxlents %of Sttxlents % of Students 
P.ar.dica~i.n; Enrol.L'llent in special ed. in s,ecial ed • in special ed • 
Condition Cl) in Special less than 10 =re than 10 full ti-ne 

Fducation hours i;:er week hours but less 
than full ti'T.e 

I976-77 1978-79(21 1976-77 1978-79 1976-77 1978-79 

Fd. !'.entally 
P.etarded 661,170 13% 15% 32% 41'11 55% 43'11 

Tr. Mentally 
P.etarded 96,163 l 3 5 8 93 8~ 

Ser. Diction-
ally Dist. 122,326 31 30 20 22 49 4ll 

I.earni.n; 
Disabled 889,778 63 60 21 i1 15' 13 

Si;:eech 
ImEaired 786,815 95 96 3 2 2 2 

Orthcpedical-
ly Im.aired 30,462 16 28 9 14 73 Si 

Blind/Visual-
ly ImEaired 12,755 52 62 20 18 27 20 

D?af/Hard of 
Hearing 35,857 30 36 17 22 52 42 

Other Healt!l 
ImEaired 29,509 51 54 15 7 32 3!' 

Multi-har.d-, 
ica~ 31,569 14 10 17 16 68 74 

Total 2,696,404 55% 57'!1 17'!1 21% 27'5 22% 

(1) Cat..<>gories used for 1976-77 CS/CR 101-102 Survey 
(2) 1978-79 Estimates based on preliminary data 
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• The proi;:ortion .of Blind/Visually Impaired and 
teaf/F.ard of F.earing students in full ti..-r.e si:ecial 
education dropped f:an 27% to 20%, ar.d 52% to 42%, 
resi:ectively. • 

• 'Ihe proi;:ortion of students categorized as other Health 
Impaired wh::> were in. special e:iucation full tin:e in
c:-eased fran 32% to. 39%. Similarly, for Multihar.dicai:i;:ed 
students this figure increased fran 68% to 74%. In both 
categories there aP.,:ears to be a significant increase in 
enrollment in 1978-79, based on a preli.o1inary estimate. 
'Ihus, the higrer proi;:ortion in full time :SI=ecial edccation 
may reflect the fact tr.at such stooents are no lon;er 
l:ein; placed in state op;rated or private facilities 
for the hancicappe:i. '!'his i;:ossible trend in 
deinstitutionalization will !:'esult in more stucents 
receivin; their education in the "least rest!:'ictive 
enviror:ment". 

C. Regional and State Distril:uticn. 
'Ihe 1976-77 percentages of EMR ar.d SLD stucehts in full 

time special education was ccnputed for each geographic 

reg_icn as shewn in Table 9 • 
. 

• 'Ihe percentage of EMR stl.ldents who spent full time in 
special education classes ran;ed fran a low cf 44% in 
the South to a high of 69% fa the NJrtheast. 

• The percentage of stccents in SLD prc;rams full ti.-ne 
varied fran 9% in the Sout!'t to 23% in the NJrtheast. 

• At the state level, t.'iere was significant variation 
in the proportion of EMR stt..'cients who spent full 
time in the special education class=n. The minimum 
was 5% and the maximum is 82%. '!'en states stow DU! 
full ti.'!le rates of less than 30%, and thirteen states 
hand more tr.an 60% of their students in full time 
pro;rans. 

• For SLD stucents in full tilr.e :i;:rcgrams, state data 
sh::wed less variation. '!'..enty-si.x states sh::lwed 
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rates of 10% er less, forty.had less than 20% of 
their students in full time pto;r2!115; ar.d eleven 
had rates greater than 20%, with a maximun of 38% 
rep:irted. 

Table 9: l:ercentage of EMR and SLD Students in Full Tl..rne Special 
Fducaticn: 1976-77 rata By Re;ion 

% of EMR % of SLD 
Students in Full Time Students in Full 

Region Special Education Time Scecial Education 

Nation 55% 15% 
Northeast 69 23 
Bottler 52 13 
South 44 9 
Midwest 63 15 
West 56 19 

D. Concentration of Handicacced Stccents in Scl:=ls 

'Il:-.e 1978-79 data were analyzed to dete?:.nine the dist:-ibution 

of han::licapped stcce.'lts betweo..n the country's elenentary ar.d 

secorx:lary schools. In general, handicapped ·students ai;;:ear to 

be well integrated into the r.ation's schools in te:::ns of 

lccation of services offered. 

Cf the 2. 6 million SJ;:ecial education sti.:cents rep::rt._od, 
94% were bein; sei:ved in schools where the prcp:irticn 
of 1:-.andicapped sti.:cents was less tr.an 30% of total 
enrollment. Approximateiy 63,000 schools were in t.,is 
category. 
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• Chly 3.8% (101,000) of s:i;::ecial education students 
atteroed schcols which served exclusively han::licai;:pe::l 
students. '!here were aFPt"CXimately 1200 such schools 
identifie:1. 

Chly 15% of the estimat..od 76,000 schools in t.":e nation 
did oot provide any special e:lucation. 

W. IDENI'IFIG\TICN CF flil.NDICAPPED S'IUCENI'S AND NL11BER t'NSERVED: 1978-79 

A. Data Collected 

'.!he 1978-79 survey asked each participatin;r I:ocal Elkcation k;ency 

to pra,ide a count of all resident school a;ie children evaluate:1 

as needin;r s:i;::ecial education services. It also asked for t!:e 

number of childre.'1 wr.o were bein; served in any special eclucaticn 

pro;ram, either by the reportin;r LEA, another !EA irr a coo:i;::erative 

arran;enent, a private or public instituticn, or in a hane!:ourc 

settin;r. 

It s.'1ould be noted tl-.at similar data were collected in 1976-77, 

h:::wever, the c:efinitions of han::licappin;r conditions were not 

consistent wit.'1 t!:e c=ent BEH c:efinitions. For t.'1.is re250n 

the 1976-i7 data are not presented in t.'iis section. 

Also, as of this writing, state and re;ional estimates 0£ total 

enrollment for 1978-79 were oot available. Estimates of the :i;::er

centage of stt:dents needin;r s:i;::ecial education services were 

based en 1976-77 enrollme.'lt data. 
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B. Reaicnal Esti,rates of Students Identified as N~iro Scecial 
Ecucaticn 

Table 10 ccntains the results of an analysis of preliminary 1!?78-79 

data. Counts of stude.'lts in si;ecial education are larger in 

this table than t:-..ose shown in previous sections since students 

served outside of the public school syste!ls are included. Tte 

table showS the m:mber of students in n~ of special education 

and th.e i;:erce.'ltage of all ele:nentary and secorrla..ry school stt:cents 

s::> identified. 

• In the nation 2,943,000 students (6.8% of the total 
elene.'ltary ar.d secori!ary sd:oc:il enrollment) were 
identified as needin; special edt:eation. 

• The percentage of stude.'lts identified ran:;ed f:::cm a low 
of s. 7% in the N:Jrth.east, to a high 8. 7% in the Border 
States. 'Ihus students we?:e identified in the Border 
States at a rate which was 1.5 times higl:er tr.an t.~t 
sh:::wn in t:!-.e N:Jr-..heast • 

C. Nurn!:er of Students Unserved 

Table 10 sl::owS that 2,848,000 received special education services 

in 1978-79 but t.~t a significant nmber were unser-;ed • 

• A total of 95,000 students who ;;ere evaluated as needin; 
si;ecial education were rot enrolled in a pro;ram. ':'his 
was 3.2% of all students identified as needing these 
services. 

• '!he South, wit.'1 4.1% unserved, shewed the hiql:est rate 
and number (36,000) rot receivi~ appropriate services. 

• 'Ihe I-Est had t.'1e le-west proportion, 2.5%, unserved; and 
th: N:Jrtheast stewed only 2.7%. 

• Since O:R sur-,ey data was collect..c.;j during O:tcber of 
tr.e school year, it is likely that scme of t.':e stude.'lts 
counted as unserved were ultimately placed in prcgrams. 
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Table 10. Hardicappej St~ents Identified an:l Gnserved By ile:Jicn: 
1978-79 Scl:ool Year 

'Ibtal 'Ibtal Identi- % Of All ~r ~'umber % Needing 
Eru:oll- fied l\s Need- Students Served Needin; But Not 
ment in; Special Identified By El.lt N:lt Feceivin; 
in 1976(1) Education: As Needin; Special Receiving Special 

1978(2) Special fdUca'."" Special Education 
Reg_ion Educaticn tion(3l Education 

Nation 43,200,000 2,943,000 6.8% 2,848,000 95,000 3.2% 

Northeast 9,180,000 520,000 5.7 506,000 14,000 2.7 

Eort:ler 3,700,000 323,000 8.7 311,000 12,000 3.7 

South 11,000,000 887,000 7.5 851,000 36,000 4.1, 

Micwest 11,000,000 729,000 6.6 708,000 21,000 2.9 

West 7,560,000 484,000 6.4 472,000 12,000 2.5 

(1) Fran 1976~77 CCR Survey 
(2) Preliminary re.ta fron 1978-79 CCR Survey 
(3 J Induces all children receiving special education in any school Settin;, 

er at b:me. 'Ihis dces not include students for whan full paj1111ent of 
costs is rot prcvided by public fun::s. 
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UNITED STATES DEPARTMENT OF COMMERCE 
Bureau of the Census 
Washington, D.C. 20233 

OFFICE OF THE DIRECTOR 

1UG 5 1980 

Mr. Herbert H. Wheeless 
Project Director of Consultations 
Office of Congressiol)al and Public Affairs 
United States Comnission on Civil Rights
Washington, D.C. 20425 

Dear Mr. Wheeless: 

This is in response to your letter of June 20 requesting a statement of 
record concerning certain issues raised in the recent consultation entitled 
Civil Ri~hts of Issues of Handicapped Americans: Public Policy Implications.
The- sectH2ns...of t;he transcr1pt you enclosed appear to 1devt1fy f1ve 1ssues 
which directly concern the Bureau of the Census. A listing and a discussion 
of these issues follow. 

1. Whether the Bureau of the Census is working with other agencies 
to try to define the extent of various types of handicaps in order 
to better administer affirmative action education- programs.
The Census Bureau has been involved in several programs designed 
to produce data on the number and characteristics of handicapped
children. Between 1963 and 1970, the National Health Examination 
Survey of Children and Youth which was sponsored by the National 
Center for Health Statistics (NCHS), collected extensive data on 
the school and· health characteristics of persons 6 to 17 years of 
age. the two agencies· cooperated in a project that involved not 
only the usual household interview, but a medical examination by 
a pediatrician, achievement and psychological tests given by a 
psychologist, teacher assessment of special educational needs and 
parental assessment of early childhood development. The data were 
analyzed in a series of reports prepared by the Stanford Research 
Institute under contract with the (then) Department of Health, 
Education, and Welfare (HEW). 

The 1976 Survey of Income and Education (SIE) was sponsored by HEW 
and conducted by the Bureau of the Census. The survey included 
questions on the disability status of children and adults and on the 
condition responsible for the disability. Analytical tables were 
prepared by the Census Bureau and have been distributed to interested 
persons. An important feature of the survey was the large sample
size. The sample of 150,000 households was large enough to provide 
some data at the State level. 

As part of the preparatory work for the 1980 census, the Bureau 
conducted a National Content Test (NCT) in 1976. The disability
item that appeared on the NCT questionnaire went well beyond the 
work disability question that had been asked in the 1970 census. 
The NCT disability item obtained information on the ability to do a 
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number of activities in an attempt to meet the data needs that had 
been voiced by program planners and by persons within the disabled 
community. Unfortunately, an evaluation of the reliability of the 
responses to the expanded items showed that many of them were unre
liable (especially those relating to limit_ations in the ability to 
do regular schoolwork). The evidence of unreliability led the Census 
Bureau to adopt a shortened and simplified disability item for the 
1980 questionnaire. The item adopted concerned the abilities to work 
at a job and to use public transportation. A memorandum presenting 
an evaluation of the NCT disability items is available from the Bureau. 

The Bureau recently conducted a pretest of a child health supplement 
that is scheduled to be asked as part of the 1981 National Health 
Interview Survey (sponsored by NCHS). The supplement will provide 
very detailed infonnation about the health status of children and 
~nc+udes questions about the possible need for special school services. 
Further information about the plans for this supplement may be obtained 
from the Division of Health Interview Statistics, NCHS. 

Whether a committee com rised of re resentatives of the disabled 
communit simi ar in nature tote Census A visor Committees 
on the Black, S anish Ori in, and As.ian and Pacific Americans 
Pou ations was set u to advise the Bur,eau of the Census on 
t e 1 census. 
There was no such committee. The views of the disabled community 
were received primarily through three sources. The first of these 
was the series of local meetings that the Bureau sponsored through
out the country during the planning period for the 1980 census. 
The second source was the set of unsolicited letters from persons
within or associated with the disabled community. The third 
source was the set of recommendations adopted by the Disability 
and Health Colllnittee of the Federal Agency Council on Demographic
Censuses. The latter group included representatives from those 
Federal agencies with important interests in programs to serve the 
disabled. 

Whether a question on disability status (at least a question on 
veterans disability ratings) could be added to the Current Popu
lation Survey. 
This is an issue of concern to both the Burei!U and the Bureau of' 
Labor Statistics. There are at least two issues concerning the 
collection of disability data in the Current Population Survey
(CPS). The first is whether it is possible to produce data on the 
labor force status of disabled persons as part of the basic monthly 
survey. The second is whether the topic of disability could be 
covered in a periodic (e.g. annual) supplement. It is the under
standing of the Census Bureau that both of these issues are still 
open to consideration. In fact, the new income supplement that is 
asked in the March CPS does contain a question that is designed to 
identify work-disabled persons. 
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It should also be noted that the questionnaires used in the 
1979 Income Survey Devel·opnent Program (ISDP) (the developnental 
phase of what is intended to be a major new survey of income and 
program participation) contained a number of questions relating 
to disability status. Among the disabiljty items were questions
relating to the ability to work at a job and to do certain physical
tasks and questions about veterans disability ratings. The ISDP 
involved six visits to a panel of approximately 10,000 households. 
Interviewing began in early 1979 and ended in mid-1980. Most of 
the disability questions were asked during the second visit to the 
panel (in May, June, and July of 1979). Because of the experimental 
nature of the program, a final data file from the second visit is 
not yet available. Such a file is expected to be available soon 
and an analysis of the data will begin at that time. It is hoped
that certain preliminary results will be available within the next 
6..to. 12 months. 

4. The need for various agencies to work out together a definition of 
the disabled communit and the various ossible subcate ories 

efinitions whic seem necessar if oa s an timeta es are to 
ea o te . 

The Re a i itation Act Amendments pf 1974 define a handicapped
individual as "a person who (a) has a physical or mental impair
ment which substantially limits one or more of such person's
major life. activities, (b) has a record of such an impairment, 
or (c) is regarded as having such an impairment." It is the 
task of survey designers to translate this definition (or some 
modification of this definition) into concepts which are measur
able in a household survey. 

The major disability surveys of the recent past include the Surveys
of Health and Work Characteristics (SHWC) sponsored by the Social 
Security Administration, the Health Interview Surveys (HIS) sponsored
by NCHS and the SIE sponsored by HEW. The latter surveys provided
information on the disability status of children and the elderly 
as well as those of working age. The Sl-n~C provided information 
on the working age population only. The questions used to identify
work-disabled persons were similar in each of the three surveys
although the HIS did not ask the work disability questions for women 
whose main activity was keeping house. There were important differ
ences between the SIE and the HIS in the questions which were asked 
in order to determine the disability status of children and the 
elderly. 

There is, at pr~sent, an interagency group that is very concerned 
about the design and selection of the questions which should be 
asked in order to identify the disabled population. The Disability
Committee of the Federal Agency Council on Demographic Censuses was 
o~ganized to advise the Bureau on the 1980 census. The Disability
·Committee made certain recommendations regarding the design of the 
1980 disability item and also recommended that a follow-on survey 
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of disabled adults be conducted after the 1980 census. The Bureau 
accepted this recommendation and included money for a postcensus
disability survey in its budget request for fiscal year 1981. The 
request for funds was turned down because the Office of Management
and Budget felt that such a survey should be paid for by those 
agencies which had an important interest in programs to serve the 
disabled. 

The Disability Committee remained active during the discussions 
regarding the funding of the proposed postcensus disability survey.
Various subcommittees made recommendations concerning specific 
areas and Census Bureau staff members took the recommendations and 
worked them into a questionnaire. In late 1979, the Bureau decided 
to conduct a pretest of the survey on the grounds that the pretest 
was likely to produce important new methodological information and 
because there appeared to be a reasonable chance that the actual 
survey would, in fact, be funded. 

The pretes.t was conducted on a sample of 2,000 housholds in January
and February of this year. Certain early results are now available 
and more extensive results are expected within a month or two. 
A copy of the pretest questionnaire is enclosed. 

5. Whether the proposed 1982 Postcensus Disability Survey will be 
conducted. 
The Office of Federal Statistical Policy and Standards (OFSPS) is 
coordinating the effort to secure funds from those agencies which 
have an important interest in programs to serve the disabled. 
The Bureau has advised OFSPS that there be a comnitment of funds by 
October 1980 if there i~ to be a 1982 survey. 

I hope that the above material will answer the questions raised at the consultation. 
Please contact me if you have any further questions. 

te Director 
Bureau of the Census 

Enclosure 
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UNITED STATES DEPARTMENT OF EDUCATION 
WASHINGTON, D.C. 20102 

, /1/(. 

Mr. 1-i:!rbert H. wteeler, Director 
Ccnsulation on Civil Rights Issues 

of Handica~d Airer i.cans 
u.s. Carrnission Civil Rights 
Washington, DC 20425 

11-; r..l 
Cla!ar Mil.I Wheeler: 

This is in responre to your requests of June 6 and June 11, 1980 regarding tre 
proceedin:_,s of the ccnsulation entitled A Ccnsulation on Civil Rights Issues 
of Handicapµ:d Arrericans: Public Policy Irrplications. 

In responre to G::mnissioner 1:-brn' s q..estion, it is my understanding that tre 
Office of tre Assistant Secretary for Plannin;J arrl Evaluation (A.SPE) in tre 
fonrer repartrrent of realth, Edu:::ation and \'€lfare ratrer than tre Office 
for Civil Rights involved itself with tre Bureau of tre Census in tre area 
of statistical information on handica~d ,:ersons. 'Il-e thrust of th:::>se efforts 
was to ..ork through tre National Center for education Statistics to inclu::le 
information on randicapping con:l.itions in tre 1980 Census. 

I ro,:e that this is information is relpful. Please contact rre on 245-1973 
if I can be of any furtrer assistance. 

Sincerely, 

Rudy Fr~ 
Acting Director 
Division o f External 'Ie-.:hnical Assistance 

Office fo r Civil Rights 
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BALANCE OF STATEMENT. 

Peltz: The balance of my statement sbo·uld also answer Commissioner Horn's 
questions on our outreach efforts to serve incarcerated veterans, 
skipped over at the request of Chairman Flemming. 

In answer to Vice Chairman Horn '·s question about learning disabilities, the 
Department of Medicine and Surgery advises the following: 

1. 166,068 patients were examined and tested for learning disabilities. 

a. 129 patients were found with mental retardation, most were borderline. 

b. 4 patients bad learning disabilities. 
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VA's outreach efforts are directed towards an estimated 125,000 veterans 

incarcerated in Federal, State, and local prisons and jails. It is estimated 

that 72 percent have received Honorable or General Discharges from military 

service. 

VA representatives visit the 319 major Federal and State prisons/peniten

tiaries at least twice a year in all SO states. Follow-up and on-call ser

vice is provided depending on the need. Some regional offices have also 

developed relationships with local, city, and county jails; prison farms; 

and the courts. It is estimated that 40,000 veterans are incarcerated in 

these institutions, mostly temporary and pending trail. 

The main thrust of the visit is to inform the veteran that their 

eligibility to veterans benefits did not terminate because they were convicted 

of"a crime. Visits are made to counsel veterans individually or to conduct 

group discussions and siminars. Visits are also made to provide orientation 

and veterans benefits briefings to prison officials. 

The new VA Pamphlet 27-79-1, "Veterans Benefits--Inside . Outside," 

(copy attached) is being mailed to incarcerated veterans, jail administrators, 

prisoner assistance organizations, institutional library facilities, and other 

correction facility officials by all VA regional offices in cooperation with 

the American Correctional Association. 

Since April 1975, 9339 visits have been made to 319 Federal, State, and 

local prisons or jails. Over 94,124 incarcerated veterans have been indivi

dually counseled and over 43,632 attended group sessions and seminars. 

There were 9,962 prison officials briefed. 

DRUG AND ALCOHOL DEPENDENT VETERANS 

VA medical services are provided through specialized treatment programs for 

veterans who, are drug-,-or alcohol dependent. 
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The programs involve, in addition to inpatient and outpatient care, 

initial outreach in the communities to inform veterans in need of such 

treatment of the availability of VA services. 

In the Drug Dependency Treatment Program, the Outreach Rehabilitation 

Technicians (CRTs), extablished comprehensive programs of outreach activities. 

This is directed to the drug dependent and relapsed veteran in the community 

to bring him to the VA for treatment and assistance. Contacts are made with 

local community groups and liaison entities within the criminal justice 

system and travel to street corners to accomplish the DDT Program objectives. 

Staff members of the Alcohol Dependency Treatment facilities also develop 

contacts with local groups in the community. 

There are 53 Drug Dependency Team programs, including satellite clinics 

operating in 27 states. The alcohol treatment facilities are located in every 

state except Alaska, Hawaii, and Idaho. Outreach contacts are continuing to 

increase over the prior years in both the drug and alcohol dependent programs 

AGED VETERANS AND DEPENDENTS 

VA's outreach activities for the older veteran is maintained through liaison 

with HEW's Administration on Aging (AOA). 

In cooperation with AOA, a working agreement was signed by the VA and 14 

other Federal agencies, to provide Information and Referral (I&R) services to 

the elderly. VA field personnel are·members of the 10 AOA Regional Councils 

for assistance to the elderly. They also maintain continuous contact with 

570 area agencies on aging, planning, coordinating and co-sponsoring I&R work

shops, to provide advice and information to the elderly. 

IN SERVING THE GENERAL VETERAN POPULATION 

VA's Information Service's outreach activities cover all veterans benefits 

programs and VA services, making widespread use of mass media information 

dissemination. 
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A special outreach project was launched - "Operation Boost" - a national 

campaign to encourage increased enrollment in the G. I. Bill. Localized 

publicity and mobile vans were utilized in 11 states where the usage of 

educational benefits was below 50 percent; mobile vans, VA offices on wheels, 

had joined in "Operation Boost" with visits to 11 states to provide veterans 

benefits information and assistance to encourage veterans to file for their 

G.I. education benefits. Regional offices used the vans in outreach visits 

to rurual communities, economic and educationally depressed areas, special 

events at State Fairs, shopping centers, and Indian reservations far removed 

from VA. Operation Boost has been expanded as a national campaign with 

recorded spots over 6;109 radio stations and TV spots over 7,119 television 

stations. A brochure,•Fast Facts, is being distributed throughout the 

Na"tion. 

For those disabled veterans who cannot travel to the VA regional office 

the VA provides a toll-free telephone service. For the price of a local 

call he can reach a Veterans Benefits Counselor at the VA regional office 

who will provide veteran benefit information, advice and assistance. Toll

free telephone service allows for easy accessibility to the VA and is 

available in all 50 states. With FX lines to major metropolitan areas 

and WATS lines for other sectors, it provides the opportunity for the veteran 

to respond to VA's outreach activities. 

Outreach efforts in communities far removed from the 172 VA hospitals 

and 58 VA regional offices are extensive. Itinerant service at 101 off-site 

Ambulatory Clinics/Satellites offer medical care to veterans in local 

communities, including special programs of ment~l health, social work service, 

and substance abuse treatment. There are also 63 itinerant points that offer 

veterans in local communities veterans· benefits information and assistance. 
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Primarily concerned with veterans at colleges and training institutions our 

Vet-Reps on Campus also participate in outreach efforts. Motivational visits 

for disable~ veterans in vocational rehabilitation training, visits to prisons, 

assistance to the educationally disadvantaged and the elderly and liaison 

visits to employers on VA OJT programs. 

The VA in a special outreach effort is cooperating with the White House 

Veterans Federal Coordinating Committee's Outreach and Community Services 

Program. Pilot projects are being set up in Baltimore, Chicago, Detroit, 

Oakland, Seattle, Minneapolis, Boston, Atlanta, Newark, Los Angeles, and 

New York to be operational by the end of the year. Each project, with 

emphasis on community-based organizations, will utilize local, State, and 

Federal services available in the area. The target groups identified for 

sp'"ecial assistance are the disabled, disadvantaged, and Vietnam era veterans 

with multiple readjustment problems. 

In enclosing, I have given a short outline of VA's outreach efforts to 

reach out, identify and serve our disabled veterans, unemployed veterans, 

educationally disadvantaged veterans, minority veterans, incarcerated veterans, 

aged veterans and those with psychological stress disorders. If there are 

any questions, I will be glad to clarify our activities in Veterans rights. 

Thank you very much. 



Employment Assistance 

If you apply for U.S. Federal Service employment you mar 
be eligible for five-point preference on initial applications. 
Disabled veterans may be granted I 0-point preference. 
State Employment Service offices also provide priority as
sistance. VA regional offices offer job-training programs, 
specialized assistance for service-disabled veterans and 
career development counseling. 

Insurance 

Incarceration in itself does not deprive you of VA insur
ance benefits. 

If you had National Service Life Insurance coverage and 
it has lapsed. you may be able to reinstate it provided 
you meet the necessary requirements. 

Veterans Group Life Insurance may be available to you 
provided you had Servicemen's Group Life Insurance at 
the rime you were released from active duty. You must 
apply for it within 120 days from date of release from 
active duty (if totally disabled, ask VA counselor) and 
meet necessary requirements. 

If you had VGLI and it has lapsed, you may be able to 
reinstate it provided you meet necessary requirements. 

For complete information on VA insurance benefits, write 
to the Veterans Administration Center, Post Office Box 
8079, Philadelphia, Pa. 19101. 

VA Benefits 
Assistance In 
Brief . 

Veterans ordinarily have 10 years 
from date of discharge, or effective 
date of an upgraded discharge, in 
which to use GI Bill benefits. 

Home loan benefits are good for 
life and may be reused under 
certain conditions. 

VA offers toll-free telephone service 
in all 50 States. Consult local direc
tories in the white pages under U.S. 
Government for the number to call 
the VA for information on veterans 
benefits. 

Write to the VA regional office 
nearest you, or see the Veterans 
Benefits Counselor who visits your 
institution periodically, if you need 
veterans benefits information or 
assistance. 

The VA provides benefits informa· 
tion pamphlets and application 
forms to prisons. 

In many prisons the VA works 
with peer-group organizations to 
assist veterans. 

Legal assistance is not included in 
benefits provided by the VA. 

Distribution: Per VA Form 3·7225 end 3-72250 
FD (Includes VBC end VROC, 1 each; 

and 
EX: VSO end AR, 1 each) 
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VA Benefits 
Inside... Outside 

If you arc in prison, on probation or on parole, you may 
still be entitled to certain Federal benefits provided by 
the Veterans Administration. This pamphlet is intended 
to make you aware of VA benefits 10 which you may 
be entitled. 

Incarceration itself docs not deny you eligibility for VA 
benefits. If you have an honorable or general discharge, 
you are eligible for VA benefits. If )'OU reccivtd an un
desirable or a bad conduct discharge, you may request 
determination of eligibllity by the VA on the facts ur your 
case. Dishonorable discharges are a bar to VA benefits. 

A summary of major VA benefits follows. If you want 
more detailed information, ask your prison officials or the 
VA .:ounsclor on his or lier next visit to your lnstitution. 

T~ Apply For Any VA Benefit ... 

If you have the VA application form, complete and 
sign the applicoriun and mail it to the nearest VA 
regional office. 

If you do not have the VA application form, write ur 
telephone toll free tu the nearest VA regional office and 
tell them what benefit or assistance )'OU want. VA will 
take it from there. 

A suppl)· of VA application forms may be provided free 
10 a prison official or tu a veterans' self-help group in 
most institutions. 

If you have never applied for a VA benefit before, yuu 
will need to send the VA a copy or your discharge paper 
(DD 214) with your application. 

If you have lost your discharge papers the VA can help 
you with that too. Just write to us for Standard Form 
180, "Request Pertaining 10 Military Records." 

How do you find the address of the nearest VA regional 
office? Check your local telephone directory under the 
"U;S. Government" listing. VA addresses and telephone 
nnmht>r,;. ::arC' 1i--.t1.•d in rhr VA Jc;. 1 F:tt·r C.hrt"r "Fc-,lc•r.1I 

Medical Care 

Hospital care cannot be offered by the VA to otherwise 
eligible veterans who are in prison if the VA is to be re• 
sponsible for custody of the veteran or obligated 10 re
turn the veteran to civil authorities. Outpatient treatment 
will not be provided by the VA at a penal institution; 
however, special arrangements can be made, with pennis
sion of prison officials, for spec:ial medical examinations 
for VA benefits. 

Home Loan Guaranty 

Eligible veterans, who obtain loans through normal lend
ing channels, may have their loans guaranteed by the VA. 
On home loans the maximum amount of the gunranty is 
$25,000, and on mobile homes $17,500. There is no ex
piration date for loan entitlement. You and your spouse 
must meet normal income and credit requiremenrs. In
come must have a proper relationship to the terms of 
repaying the loan and other expenses. You must also be 
able to certify that the property will be occupied as a 
personal residence. 

Vocational Rehabilitation 

If )'OU have a service-connected disability, roted 10 per• 
cent or more disabling, you may be eligible for vocational 
rehabilitation if the VA determines there is a need for 
training 10 overcome the handicap of such disability. 

Costs of tuition, books and supplies will be paid by the 
Veterans Administration. 

Educational Assistance (GI BIii) 

You may be able to complete high school, college, learn a 
trade either on the job or in ~n apprenticeship program 
under the GI Bill. Eligibility generally ends 10 years after 
date of release from active <(uty, or from effective date of 
an upgraded discharge, but not later than December 31, 
1989. Courses must be approved by the State Approving 
Aat'ncv. Pri,;;c,n tduc:uinn nffi-:t~ "·3n provide information 

• Pension 

Wartime veterans mily be eligible for non-service-con
nected disability pension. Annual income and number of 
dependents Jre among fai:tors considcrec.l in determining 
the amount of monthly payments. Veterans in receipt of 
VA pension will have payments tenninated 61 Jars after 
imprisonment for a felony or misdemc.inor. Pilymcnts 
may be resumed upon release from prison if the veter.in 
again meets VA eligibility requirements. The VA may 
apportion anc.l p.1)' to a spouse or children the pt!nsion 
which the imprisnnCJ veteran would recei\'c. 

Compensation For Disability 

The VA can pay you compensation if you were Ji,ablcd 
by injury or disease ini:urrcJ in or :1ggravatcd by 31,.'th·e 
duty service in line of Jut)". 

If you already have a service-connected disability rated hr 
the VA you may wish to reopen a claim if your disability 
has become worse' over the years. 

Burial Benefits 

The VA is authorized_ tu furnish an American nag to 
drape the casket of a veteran whose military service was 
other than di!ihonor:1ble. An allow:1nce, not to exceed 
SJOO, may be paid toward burial and funeral expenses of 
a wartime vcter:1n. A plot or interment allowance, not ex
ceeding S 150, also may be paid if the wartime veteran is 
not buried in a na,tional cemetery. Where the death is ser• 
vice cnnncctcd, burial allowan<e up 10 SI, I 00 is payable 
in lieu of the basic burial and plot interment allowances. 

Review Of Discharges 

Each military service maintains a Discharge Review Board 
with authority 10 make changes in discharges that were 
not awarded by a general court-martial or for medical 
reasons. The VA will provide you general advice and ap
plication form< if you wi,h to <eek an UPRrade in your 
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•·!! you arc in prison, on probation or on parole, you may 
still be entitled to certain Federal benefits provided by 
the Veterans Adminisiration. This pamphlet is intended 
to make you aware of VA hcnefits 10 which you may 
be cnrirled. 

lncarc:cration itsd( doc~ nut deny you c:ligihility for VA 
benefits. If you have an honorable or general discharge, 
you arc eligible for VA benefits. If i·ou received an un• 
dcsir;ible or a bad collduct disch:uge, you may request 
dcteiminarion of eligibility by the VA on rhe facts of your 
case. Dishonorable discharges arc a bar to VA benefits. 

· A summary of major VA hencfirs follows. If you want 
more detailed information, ask your prison officials or the 
VA counselor on his or her next visit to your institution, 

To Apply For Any VA Benefit ... 

If 1·ou ha\'e the VA application form, complete and 
;,igr, thi..· .ipplkalion and mail it to the nearest VA 
regional office. 

If you do not ha\'e the VA application form, write or 
telephone roll free to the nearest VA regional office and 
tell them what benefit or assistance you.want. VA will 
rake it from there. 

A suppl)' of VA application forms may be provided free 
to a prison official or to a veterans· sell-help group in 
most institutions. 

If you have never applied for a VA benefit before, you
will need to send the VA a copy of your discharge paper 
(DD 214) with your application. 

II you have lost your discharge papers the VA can help 
you with that too. Just write ro us for Standard Form 
180, "Request Pertaining to Military Records." 

How do you find the address of the nearest VA regional 
office? Check your local telephone directory under the 
UIIC' r .. u ,:_.: ''" . .J.J .J --1--L---

Medical Care 

Hospital care cannot be offered by the VA ru otherwise 
eligible veterans who arc iJ! prisor if the VA is to be re
!iponsihle for custody of the veteran or obligated to re
turn the veteran to ch·il authorities. Outpatient treatment 
will not be provided by the VA at a penal institution; 
however. special arrangements can be made. with permis
sion of prison officials, for special medical examinations 
for VA benefits. 

Home Loan Guaranty 

Eligible veterans, who obtain loans through normal lend
ing ch,nnels, may have th;ir loaqs guaranteed by the VA. 
On home loans th,= maximum amount of the guaranty is 
$25,000, and on l)lobile homes $17,500. There is no ex• 
piration date for lo;in entitlement. You and your spouse 
must meet normal income and credit requirements. In
come must have a proper i-elation~hip to the terms of 
repaying the lo:m •md other expenses. You must also be 
able tu certify that rhe property will be occupied as a 
personal residence. 

Vocational Rehabilitation 

II you have a servjce-connccred disability, rated 10 per• 
cenr or more disabling, you may be eligible for vocational 
rehabilitation if the VA determines there is a need for ·r 
training 10 overcome the handicap of such disability. 

Costs of tuition, books and supplies will be paid·by the 
Veterans Administration. 

Educational Assistance (GI BIii) 

You may be able to complete high school, college, learn a 
trade either on the job or in an apprenticeship program 
under the GI Bill. Eligibility generally ends 10 years after 
date or rdea5.e f:om a~tive duty. or from effec."tive date of 
an upgraded discharge, but not later than December 31, 
1989. Courses must be approved by the State Approving 

Pension 

\Vartime vcrcrnns may be eligible for non-service-con
nected dis.1hility pension. Annual income and number of 
dependents arc among factors considered in determining 
the amount of monthlr Jl:l)'tnCnts. Vcu:rnns in recc:ipt ur 
V,\ pt:nsion will ha\'c p:t)'mcnts terminated p1 Jays after 
imprisonment for a felony or misdemeanor. Pa)·ments 
may he resumed upon rcle.1se from prison if the veteran 
again meets VA cligihiliry requirements. The VA may 
apportion and pay to a spouse or children the pension 
whil_:h the imprisoned veteran would recch·e. 

Compensation For Disability 

The VA can pay i·u'u compensation if you were disabled 
by injury or disease incurred in or aggravated by .ictive 
duty service in line or duty. 

If you alrc,dy have a servi.ce-cunnectcd disability rated by ~ 
the VA you may wish to reopen a claim if your disability ,,_ 
has become \\'orse over the years. 

Burial Benefits 

The VA is authorized 10 furnish an American nag to 
Jrap~ the casket of a veteran whose military service was 
orher than dishonorable. An allowance, not to exceed 
S300, m•y be paid towarJ b~rial anJ funeral expenses of 
a wartime vcreran. A plot or lnterment allowance, not ex.. 
cceding $150, also may be paid if the wartime veteran is 
not buried in a national ctmetery. Where the death is ser
vice connected, burial allowance up to SI, I 00 is pay,ble 
in lieu of the basic burial and plot interment allow•nces. 

Review Of Discharges 

Each military service maintains a Discharge Review Board 
with authority 10 make ch•nges in discharges that were 
not awarded by a general court-martial or for medical 
reasons. The VA will provide you general advice and ap-
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OFFICE OF BUMAN GOALS 

VETERANS ADMINISTRATION 

by Irving Peltz 

FUNCTIONS 

. Provides advice on matters pertaining to civil rights, 

equal employment opportunity, human rights, and affirmative 

action programs . 

. Coordinates activities of the Federal women's and_Hispailic 

employment programs. 

Processes discrimination complaints. 

. Develops and monitors national affirmative action plan, . 

. Develops policy'.and standards for EEO program review. 

. Plans and conducts EEO training. 
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U.S. Department of Justice 

Civil R-ights Division 

Office of the Assistant Aztorney General Washington, D.C. 20530 

August 25, 1980 

Mr. Louis Nunez 
Staff Director 
United States Commission 

on Civil Rights 
Washington, D. C. 20425 

Dear Mr. Nunez: 

I appreciated the opportunity to testi~y .on May 13, 1980, 
before the Commission in its Consultation entitled Civil Rights 
Issues of Handicapped Americans: Public Policy Implications. 

I am happy to respond to your request to provide for the 
record of that consultation a statement concerning the efforts 
of the Interagency Coordinating Council to help accelerate the 
movement to establish a uniform architectural accessibility 
standard for physically handicapped individuals at the Federal 
Governmental level. The questions and remarks of Vice Chairman 
Stephen Horn and Commissioner Designate Jill Ruckelshaus address 
the issue of a uniform federal accessibility standard and federal 
executive level efforts to accomplish this desirable goal. On 
August 18, 1980, the Architectural and Transportation Barriers 
Compliance Board published proposed minimum guidelines in the 
Federal Register (45 F.R. 5009). The Interagency Coordinating 
Council, as I stated in my testimony to the Commission, was 
established under Section 507 of the Rehabilitation Act amend
ments of 1978 (29 u.s.c. 794c) to promote efficiency and eliminate 
inconsistency among the various federal agencies responsible for 
implementing and enforcing Title V of the Rehabilitation Act of 
1973, which contains the civil rights provisions of the Act. 

I believe that the following portion of my formal testimony, 
as Chair of the Interagency Coordinating Council, before the 
House Subcommittee on Select Education of the Committee on 
Education and Labor in its oversight hearings on the Compliance 
Board on June 11, 1980, responds to your request and provides 
the background for the August 18, 1980, issuance of proposed 
minimum guidelines. The pertinent portion is as follows: 
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At its February 14 and March 13 meetings, the Council 
discussed what the appropriate federal response should 
be to the riew "American National Standard Specifications 
for Making Buildings and Facilities Accessible to, and 
Usable by, Physically Handicapped People." The new 
standard specifications were then in draft form, but 
were subsequently published in May of this year. Until 
now, adherence to the previous standard specifications 
published by the American National Standards Institute, 
Inc., in 1961 and amended in 1971, or some standard 
which provides equivalent access, has constituted com
pliance with the requirements of the uniform federal 
agency§ 504 regulations and has formed the basis for 
standards under the Architectural Barriers Act. The 
new standard is the product of a 5-year development 
and review process involving federai agencies, organiza
tions representing the interests of handicapped persons, 
architectural and engineering groups and business 
interests. 

The new ANSI Standard is a matter of interest to the 
Council for several reasons. Under authority of its 
§ 504 lead-agency role, HEW has recommended that federal 
grant agencies provide in their§ 504 regulatjons that 
design, construction or alteration of facilities conform 
to the then existing ANSI Standard on accessibility or 
some alternative providing equivalent access. After 
the President transfers§ 504 coordination authority 
to the Justice Department, Justice must decide whether 
to endorse the new ANSI Standard for the§ 504 agencies. 
Second, to the extent that the§ 504 lead-agency and 
the Board adopt different standards, the potential for 
conflict arises as a result of their overlapping 
responsibilities under Title V of the Rehabilitation 
Act. 

At the January 15 meeting of the Board, the Board 
declined to endorse the new ANSI Standard and approved 
the publication of an advance notice of proposed rule
making to implement the Board's authority under§ 502 
to establish minimum guidelines and requirements for 
the standards issued by the four design standard
setting agencies under the ABA. Further, GSA on 
February 6, 1980, published a proposed new accessibility 
standard for non-residential buildings. At the same 
time, HUD seems committed to adopting the new ANSI 
Standard for its§ 504 regulations and its Architectural 
Barriers Act standard. 



3. 

All of these design, s~andards m~y ulti~ately prove 
to be compatiible~."b;ilt rthel Council" believes it 
appropriate "'to 'ha~e.'. the' Fedefal • Goverrunent support 
a unitary standard which would achieve widespread 
public and industry support and would avoid the 

.,..._,~_..,,.,•.-,""''""·'··confusion·-and -i-neff·.icienc-y resul-taing- frenr a prol·i,fera
tion of standards. Beyond these practical considera
tions is the relevance of 0MB Circular A-119 
(January 17, 1980) which provides that it is federal 
policy to nrely on voluntary standards ... with 
respect to federal procurement, whenever feasible 
and consistent with law and regulation pursuant to 
law.n The policy of that Circular would appear to 
apply equally to grant progra:ms. 

This issue was discussed at the March 13 meeting 
of the Council with representatives from the President's 
Committee on Employment of the Handicapped and the 
four design standard-setting agencies. As a result 
of that meeting, the Board committed itself to publish 
a proposed rule by July 1980 [Note: the proposed rule 
was published on August 18, .l.9~and a final rule by 
December 1980. '?he, prop9sed ru;I.e:, ;\,;i;I.l identify all 
modifications i"n the new ANSI Standard which the Board 
believes are necessary. ·The federal agencies which now 
do not have an available construction standard will 
adopt the Board's proposed rulemaking as an interim 
standard while those having a fully developed standard 
will have the option t~_adopt· either the~Board proposed 
rule as an interim standard or adhere tP their present
standards. • • • 

I hope that the foregoing information will be of assistance. 

Sincerely, 

J>~~-~.ir /lA 
Drews. Days III ~ 

Assistant Attorney General 
Civil Rights Division 

https://J>~~-~.ir
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Mr. Chairman, thank you for extending to me the opportunity 

to qiscuss the recent activities of the Interagency Coordinating 

Council which relate to the Architectural and Transportation 

Barriers Compliance Board. 

As you are probably aware_, I appear before you with three 

assignments regarding handicapp~d persons' rights. I am Chairman

designee of the Interagency Coordinating Council, a member of 

the Archit~ct~ral and Transportation Barriers Compliance Board, 

and.the Assistant Attorney General heading the Justice Department 

Division that will soon have responsibility for coordinating the 

federal government's overall enforcement of section 504 of the 

Rehabilitation Act. I hope your subcommittee and others in 

i:he Congress will note with appreciation that as part of 

this Administration's commitment to a balanced budget and 

the careful spending of the taxpayers' funds, we have begun 

to require agency officials to function in multiple capacities. 

While I speak lightly of this triple function I can 

assure you that all. of us at the Department of Justice take 

extremely seriously our duty to enforce the federal laws designed 

to protect the rights of handicapped persons. 
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Our commitment has been intensified by the President's 

decision to give to the Department coordinating responsibility 

for §504. In announcing this decision on May 1 to the President's 

Committee on Employment of the Handicapped, when he became 

the first President since Lyndon Johnson to appear before 

that group, Mr. Carter said, "I intend*** to see that the 

entire decade of the 1980's is one in which handicapped people 

have full access to our society, maximum independence, and 

the opportunity to develop and to use [their] full capabilities." 

The Executive Order now in preparation to carry out the 

President's statement will provide the Department of Justice 

the coordinating .authority that was held by the Department 

of Health, Education and Welfare for federally-assisted 

programs; it will also give new authority to coordinate 

federally-conducted programs. 

I look forward to the new role that the Justice Department 

will play in this important effort. This morning, however, as 

you requested, my remarks will focus on the activities of the 

Interagency Coordinating Council. I will describe briefly the 

establishment, functions and composition of the Council and then 

inform you of its major activities on the issues rela~ing to the 

Board. 
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The Council was established under the Rehabilitation Act 

Amendments of 1978 to promote efficiency and eliminate inconsistency 

among the various federal agencies responsible for implementing 

and enforcing Title V pf the Rehabilitation Act of 1973, which 

contains the civil rights provisions of the Act, which include: 

Section 501, providing for affirmative action. in the 

Federal employment of handicapped persons. The Equal Employment 

Opportunity Commission (EEOC) ·has direct authority to enforce 

the requirements of §501 by virtue of Section 4 of the President's 

Reorganization Plan No. l of 1978 (5 u.s.c.A. App. II, 142 

(1979 Supp. )). 

-- Section 502, providing for the establishment of the 

Architectural and Transportation Barriers Compliance Board, 

composed of 11 public members and 10 Federal department and 

agency heads, charged with the enforcement of the Architectural 

Barriers Act of 1968, as amended (29 u.s.c.A. 792). The Act 

requires that -- after the effective date of August 12, 1968 

certain Federally owned, occupied or financed buildings and 

facilities must be designed, constructed and altered so that 

they are accessible to and usable by the physically handcapped 

(42 u.s.c. 4151). 

-- Section 503, providing for affirmative action in the 

employment of handicapped persons by Federal contractors having 

Federal contracts in excess of $2,500. Section 503 is enforced 
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by the Department of Labor whi~~-is also charged ~nder Execut:.ive 

Order 11758, §2 (39 FR 2075, Januarr 17., 1974) with the r,7SPO,!J,- ..,, 

sibility (in consultation with the Department of Defense and 
.. t., ' • • ~ 

the General Services Administration) ,t:.o issue §503 impl~menti,ng 

regulations. 

-- Section 504, prohibit:.ing discrimination on the basis of ... t .. 

handicap in programs and a~tivitie~ receiving Feder~l f~n~pciaJ 
\ .• ~: J .. ,~ -. i 

assistance and (since 1978) programs and aqtivities c9nduct~d 
~. 'i j .. ! ' .. t '::'.• 

by "any Executive agency or by the United St:.ates Pesta~ 
' 

Service." HEW previously coordinated t~e impl~men;.,ation of 

§504 by virtue of Executive Order 11914, (41 FR 17871, :April 

28, 1976) but only with respect to programs of Fede,ral assistance. 
1-i I : 

The Executive Order precede~ th,e 1978 Reh,a1;>il,;t.?tion Act 

Amendments which extended the reach of §501 ,.~o fed.erally 

conducted programs and activities. As 1. ha~e ~oted, the 

President has decided t~ place the coordinating r~sponsibility 

in the De~a_rtment of Justice. 

The membership of the Council consists of the heaq~ of the 

Departments of Health and Hl,\man Services ! Labor, Jus):ice, ..;: ~ 

Education , and the heads of the Equal Empl.~ymept Opport:.unity 

Commission, the Office of Personnel Management and the Board. 

At the request of James T. McIntyre, Jr., Di_rector of the Offi_ce 

of Management and Budget, Attorney General Bell agre~d in ~~gust_
t ~-. ,. -1. .... ~ l.l( .... 

1979 to serve as the Council's first Chairman and appointed th.~ . 

Assistant Attorney General for Civil Rights as Chairman-Designee. 
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The other participating designees of the Council are: Roma J. 

Stewart, Director of the Office for Civil Rights, HHS; Donald 

Elisburg, Assistant Labor Secretary for Employment Standards 

Administration; Commissioner Armando Rodriguez of the EEOC; 

Jule M. Sugarman, Deputy Director, OPM; Cynthia Brown, Assistant 

Secretary for Civil Rights-designate, D.O.Ed.; and Guy McMichael, 

General Counsel of the Veterans Administration, representing 

the ATBCB Chairman, Max Cleland, the Veterans' Administrator. 

The Council held its organizational meeting in August 1979 

and has held eight meetings since that time. 

AGENDA ISSUES 

Since it began to operate, the Council has developed an 

agenda of issues it views as essential to the carrying out of 

its mission. Several of those relate directly to the Board. 

a. Policy issues related to overlapping enforcement 

responsibilities under Title V of the Rehabilitation Act. 

As noted above, the Board is principally involved in the 

enforcement of the Architectural Barriers Act (ABA). Further, 

as a r~sult of the 1978 Rehabilitation Act Amendments, §502 

of the Rehabilitation Act directs the Board to establish 

minimum guidelines and requirements for standards issued by 

four other Federal agencies (DOD, USPS, HUD, and GSA) under 

the ABA. 
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Concurrently, the uniform Federal agency §504 regulations 

require full program accessibility for program beneficiaries. 

As to existing buildings and facilities used in a federally 

assisted program, structural modifications are required under 

§504 regulations in the absence of feasible alternatives (e.g., 

relocation of the program to an accessible site). As to new 

construction (i.e., construction begun after the effective date 

of the relevant Federal agency's §504 regulation) buildings and 

facilities used in federally assisted programs must be barrier 

free. 

Accordingly, grantees of Federal assistance may be subject 

to the jurisdiction of the Board under §502 of the Rehabili

tation Act by their receipt of federal construction funds and 

also be subject under §504 to the jurisdiction of the Federal 

grant agency which either (l) provided the construction funds 

for the facility in question, or (2) provided Federal assistance 

to programs conducted in the federally funded structure. 

Thus, the enforcement and guideline setting responsibilities 

of the Board under §502 overlap with the corresponding respon

sibilities of the Federal grant agencies under §504. The 

Council believed it appropriate to address the problem of 

overlapping jurisdiction at an early date and reyuested the 

Board Staff and l!E:W -- as the lead-agency for §504 -- to confer 

to ensure the effective and consistent implementation of their 

respective statutory responsibilities. 
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The Board staff and HEW personnel exchanged memoranda 

and held meetings t5 reso'lve the legal and policy issues 

arising out of the jurisdictional overlap. At the<March i3 
.. 

meeting of the Council it was agreed that Jule Sugarman, Deputy 

Director of the Office of Per~onnel Management, would chair a 

meeting where all outstanding policy issues would either be 

resolved or referred by Mr. Sugarman to the Council with his 

recomme'ndations for resolution. 

Briefly, tne niost pres·sing policy 1issues related to (l) 

tl;le sharing "'of 'technical assistance between 'the Board and 

HEW;' ( i Y H.l:."W and Board notif i~ation to ·each other and' otber -~ • 

interested Federal agenciei of' compia"ints, irivestigati'~ns 

and c'oinp!"iance reviews affecting th'e jurisdicciori of the 

notified agency; a·nd· ("3) 'coope·rative effo'rts betJeen HEl-1 and 

the Board with respec't to HEW complaint inve'stigat:ions and 

compliance reviews and procedures for ·ensuring l:he effectiveness 

of those efforts. Additional issues· relating to tra·nsportatlon 

and communication are oeing deferred. 

~hose issues have now been resolved and incorporated into 

a draft memorandum of understanding bet:ween 'HEW and the Board. 

That memorandum was' approved iii subst'aiice oy the Board at its 

May 16''meeting ancf also initialed by the Director of th~ Offfce 

for Civil Rights ·of HHS, Ms. Stewart. 
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b. Legal issues. 

The jurisdictional overlap problems were compounded by the 

evident disagreement between the Board's staff and the staffs 

of the HEW Office for Civil Rights and its General Counsel's 

Office on the reach of the Board's jurisdiction under the 

Architectural Barriers Act. 

In order to have this question adequately reviewed and 

evaluated, the Office of Legal Counsel of the Department of 

Justice was asked by the Interagency Coordinating Council to 

prepare a legal analysis. I have received a memorandum in 

response to that request, and it is now under review within 

the Department prior to distribution to the Council members. 

The issues addressed in that memorandum are: (1) whether 

the Act extends to buildings leased by a recipient of a 

federal grant or loan where the recipient uses the federal 

funds to make rental payments, and (2) whether the act covers 

only those buildings for which standards for design, construction, 

or alteration actually have been imposed, either by statute 

or by regulation. 

c. ANSI Standards, 

At its February 14 and March 13 meetings tile Council 

discussed what the appropriate Federal response should be to 

the new "American National Standard Specifications for Making 
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Buildings and Facilities Accessible to, and Usable by, Physically 

Handicapped People." The new standard specifications were 

then i.n draft form, but were subsequently published in May of 

this year. Until now, adherence to the previous· standard 

speci_fications published by the American National Standards 

Institute, Inc. in 1961 and amended in 1971, o.r some standard 

which provides equivalent access, has constituted compliance 

with the requirements of the uniform Federal·agency S504 

regulations and has formed the basis for standards under the 

Architectural Barriers Act.. The new standard is the product 

of a five year development and review process involving Federal 

agencies, organizations representing the interests of handicapped 

persons, architectural and engineering groups and business 

interests. 

The new ANSI Standard is a matter of interest to the 

Council for several reasons. Under .authority of its S504 

lead-agency role, HEW had recommended that Federal grant 

agencies provide, in their S504 regula_tions that design, construc

tion or alteration of facilities conform to the· ,then existing 

ANSI Standard on accessibility or some alternative providiny 

equivalent access. After the President transfers S504 

coordination au.thority to the Justice Department, Justice 

must decide whether to endorse the new ,ANSI Standard for the 
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§504 agencies. Second; to the extent that the §504 lead-agency 

and the Board adopt different standards the potential for 

conflict arises as a result of their overlapping responsibilities 

under Title V of the Rehabilitation Act. 

At the January 15 meeting of the Board, the Board declined 

to endorse the new ANS'I Standard and approved the publication 

of an advance notice of proposed rulemaking to implement the· 

Board's authority under section 502 to establish minimum 

guidelines and requirements for the standards issued by the 

four design standard-setting agencies under the ABA. Further, 

GSA on February 6, 1980 published a proposed new accessibility 

standard for nonresidential buildings. At the same time, 

HUD seems committed to adopting the new ANSI Standard for 

its §504 regulations and its Architectural Barriers Act 

standard. 

All of these design standards may ultimately prove to 

be compatible, but the Council believes it appropriate to have 

the Federal government support a unitary standard which would 

achieve widespread public and industry support and would avoid 

the confusion and inefficiency resulting from a proliferation 

of standards. Beyond these practical considerations is the 

relevance of 0MB Circular A-119 (January 17., 1980) which 
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provides that it is Federal policy to "rely on voluntary 

standards ... with re~pect to Federal procurement, whenever 

feasible and consistent with law and regulation pursuant to 

law." The policy of that Circular would appear to apply 

equally to grant programs.• 

This issue was discussed at the March 13 meeting of the 

Council with representatives from the President's Committee 

on Employment of the Handicapped and the four design standard

setting agencies. As a result of that meeting, the Board 

committed itself to publish a proposed rule by July 1980 and 

a final rule by December 1980. The proposed rule will identify 

all modifications in the new ANSI Standard which the Board 

believes are necessary. The Federal agencies which now do not 

have an available construction standard will adopt the Board's 

proposed rulemaking as an interim standard while those having 

a fully developed standard will have the op~ion to adopt 

either the Board proposed rule as an interim standard or adhere 

to their present standards. 

d. Funding and Staffing Needs of the Board. 

At the request of the Office of Management and 

Budget, the Council considered the serious understaffing of 

the Board at its December 13, 1979 meeting. At that time 

the Council noted that the Board had more governing members 

(21) than authorized staff (18). ~iven the import of the 
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Board's 1 program and i:ts obvious 'inability 'to carry out its''·" 

numei:'bus statutory responsibilities ai: the current stiffing 

level, 'the Council agreed to ask 0MB for appropriate relfef.". 

The fisca-1 re-dommendations of the··CouncTl were- based on a 

recently completed staff review prepared by HEW'S' Office of.. 

Human rieveldprrre'nt Servi:'ctrs which :i:n °'ou'r' vi'ew 'ful·ly jus·£i•fied 

the C-c5unc'il 's req-uesf to 0MB for an- FY '8'1 buaget reque;t of 

$3- "nii-I1ion dc5rlars, as authorized unde·£ the Rehabi:"li:ta!tfon• 

Act Ame'ndments•o'f I97'8~ (29;u.s.c.·A. 79i (-i) (1979 Supp.) 
00

and 

the levying ~upon che Board's member agencies fo'r 'th'e• loa'n ·'of 

s-lo'ts for ·the remainder, of' FY '80. For the piist• three fiscal 

years•, ·the fundihg 1for the ·soard -·ha's been essen~t:i'ally \evel 

at one mil lion •do! tars, and' H'EW Is bua'get ha:a proposed no 'ihct'"Ei'ase 

in -that funding leve·l for; FY '·81. 

·'Fhe second recommendation' to 0MB fnvol ved· tlie tole ' 

HEW had'· played in oudge'i: se"tt'ing for 'the B'oard _,. Tbe" b:iuncd 

rec•ommenae'd tha't for· ful::ure f isca'l ·yea'rs' the ·Board· 'should. be 

authorized by 0MB to submit a separate· -i'ine'''ite·m budget{ t·athe~ 

than having ·it's'budget submissions .reviewed -by HEW and made 

part ol:-- its budget reque.st: ~ In the Cou'iicil Is view the Board 

shoula funct:i:on as a wholly' irldepen~ent agency. ~Giveh the 

Board's irlforc~mjnt role under ~sorof the ~~haGfli~ation 

Act, the Council Believes that the extsiin~•~rocddure i~sulted 

https://reque.st
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in an awkward dependency for the Board. 

At the direction of the Council, I wrote to Mr. McIntyre 

on December 28, 1979 setting out the Council's recommendations. 

Thereafter, 0MB included in the FY '81 budget request a $1 

million dollar FY '80 supplemental appropriation which provided 

for 12 new permanent positions for the Board staff. For FY '81, 

the budget requests $2.3 million and 32 positions for the Board. 

The FY '81 budget request, I understand, appears as a line 

item in the Department of Education budget. 

The funding and staffing problems experienced by the Board 

in the past have apparently been remedied, at least for FY '80 

and '81, and my understanding is that the Board, although now 

housed for administrative purposes in the Department of Education, 

will operate as an independent agency with no fiscal overview 

exercised by the Department of Education. 

CONCLUSION 

Mr. Chairman, in conclusion I want to reiterate the 

commitment of the Department of uustice to improving coordina

tion among the federal entities responsible for protecting 

the rights of handicapped persons. To some extent such coordi

nation between the Architectural and Transportation Barriers 

Compliance Board and the Interagency Coordinating Council 

flows inevitably from the number of agency officials who are 
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members of both groups. But sensitivity to- the cooperative 

spirit in the Council's mandate, expressed in §507 of the 

Rehabilitation Act, requires that we extend our efforts at 

cpoperation beyond what the mere structural arrangement 

dictates. We must pursue the federal government's enforcement 

of the statutory protections of handicapped persons with both 

vigor and consistency. Failure to do so will undermine in a 

fundamental way the goals incorporated in these laws. 

This concludes my prepared statement. I will be glad 

to respond to any questions you may have. 
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Appendix Q, Footnot!' 33, page 191, Vol. II 

CornP.11 Alumni News 

¥.ay 1980 

pi.:kch:J 1hc $C.tHin"s $CconJ mililarr 
.:untrac1nr, in lht" pcrs('ln of an hucr• 
\'i~wcr from Litt\"111 lndustriei.. T,,o ".tu
.lcnts wc:rc.: t.akcn into custody by c:unpu-. 
police on rni,.dcmea1~or·Cl1~r~es of~rim
mal mi,chief afrer 1hey•spilled hlood and 
n),hc.'i in Carpenter Hall as part of the 
protc'it. 

An Ab'itract lrnpre!>sionist paintinJ 
:c .. idc.;. in 1he Johnson 
\tuscum or Art, a hostage 
•o thr turmoil in Ira~. The: 
pJiniing, I.i:;ltt in August •~. 
hy \\'itlC'm de Koonitt, i'i '~ 
O\\ncd by a museum in Tch- .... 
ran, and w;1s parl of an c:<-
hi\lition ur~anil:=d by the uni-
,crsil)' which ran frum March 10 

Dcccmher 1978. 11 was io he rcrurned 
1u Iran, l1ul the chaos lhcrc made i11.,11r

inc it for rramit im11o)'iihle. The T t!hrnn 
must"um asked for its rdurn, but provid
L"d no means or in!-iurance...Jt"s a very 
major painting," according to Thoma; 
I.ca-.dn, lhe John,.on's diri:ctor...Our 
iirst obliirntion is to 1he paintini." lie 
:;aid he is awaiting. furthi:r word from 
Jr_an. 

The university c:<pectr; to ml!et the 
June ) fcdt!ral deatllinl! for m.t!..ing; 
liuitdingr; and the rc~t of the cmnpur; Jc
.. c..sihlc to h:mdh:appcd slutlenlr;-in the 
•.ndcnwJ colleges. Dcf3yt; have h~n 1110-
tligious in gelling apprnv.11 and fundr; for 
:lie 1tatulory collei:.es. however. amJ I hey 
\,·ill not meet the deadline. Cml of the 
::;1dO\\t!d work will run alinut S300.0txJ. 
mdudin!J curb cut:.. ,\·ashwomr;, shuw
-·rs, an dcvator, and ramps to building,;. 
•\ number or last-minute curb cuts a~kcd 
.,y 3 !oltulent ran the cost up con!<iitlcr-
1bl)'. 

Two blind students made l:nm"n that 
•ht> culr;, "A lit1<m lo per,;on~ in wheel
:hair,1;, arc a liahility"' to the blind. Tht·y 
:\r,lai.1cd llmt guide dor,.r;. trnin::-d to 
,,!op at curbs, uninlcntiun:111:,: walk into 
1hc." !i.lrc."d ..it cut curb.~. New Jaw._ pt!rr.1it-
1ins car.. 10 turn ri~ht on n.:ll traflk 
ht•hts prc,.cm yet :.mvlhe-r )lmti1i:m h.1r 

I 
!lguidt: dc,gr; trained to dc;1I with traJitinn
al tr.affic now. The students noted that 
guide du!!"' for rhc blind are now being 
~cnt tu schools fnr added training 10 
..:ope with 1hc ni:w ha,.ards. 

W11cn the City nf J1h;i..:a \\.t._ prcs,ed 
lo CCjllip itr; hu..cs with whcdch:1ir lifb, 
fawma~tr< rdu-.cd 10 follow the appar
ent federal requirement after karnin:; 
1ha1 the nnivcr~iry·s transit t,u._ lliat jr; 
equipped wilh a whi:elch:ii( lift ha~ nut 

IhaJ _a whcclch::iir u~cr since it went in~ 
1cn·1cc Ja_r;f year. 

Thirty pt:rst•ns from Chin;i.\,ill .tucr.d 
a tcn•\1.-Xk work!i-hc,p nn hotel man:,gi:
nlt,;Ol and tourism in I (.iwaii this ~um
m:r, 10 be run by lhc Hotel school. The 
workshop is an outgrowth or a seminar 
conducted t,y Dean Robert A. Deck •42 
fa.;t year in China unJer au;.pki:s c,f the
tocrb-m promotional firm in Hong Kong 
of Charles F. Fei.-ilr)" '56. 

Si, ;,dministr.uors and profrsso~ 

https://collei:.es
https://apprnv.11
https://I.ca-.dn
https://CornP.11
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Introduction 

We must provide consumers, advocates, the public, professionals and 
legislators with a means of studying the philosophical, humanistic and civil 
aspects of equal opportunity for handicapped people in recreation. 

This effort will complement similar efforts by people who are handicapped 
in non-recreation related areas such as architectural barriers, benefits, 
education, employment, hospital and medical matters, housing, insurance, tran
sportation, vocational rehabilitation and legal representation. 

This paper seeks to provide a start in study and discussion of the 
recreation rights of individuals who are handicapped. 

Rights and Recreation 

There are a number of reasons for being concerned about the human and civil 
rights to.•:z:.ec.rpation for people who are handicapped. First, the effort is aimed 
at defining prerogatives in society. For people who are handicapped, this 
defining of prerogatives serves to delineate equal opportunity. This activity 
in turn defines the roles and functions of consumers, of advocates and of pro
fessional personnel and public agencies. 

Second, since 1964 there has been an ov~rt ettort within the United States 
to provide assurances of equal opportunity for people who because of racial or 
ethnic background or who because of sex have been denied equal opportunity. 
Mos~ notably, these assurances have been provided through Title VI relative 
to racial or ethnic minorities and through Title IX for women. 

More recently Section 504 of the Rehabilitation Act has soueht to define 
the rights of people who are handicapped. In particular, Section 504 is 
regarded as the 'Civil Rights Act for the Handicapped'. Unquestionably, the 
right of handicapped to recreational opportunity, to recreation service, to 
facilities and to recreational employment and the services to make opportunity, 
access and employment possible, are an important dimension of the assurances 
anticipated through Section 504. Thus, those consumers, advocates and pro
fessionals who are concerned with the assurance of the human right to 
recreational opportunity and participation must be concerned with the civil 
processes necessary to achieve equal opportunity. 

While Special Recreation, Inc. is very interested in the area of human 
and civil rights of people who are handicapped to equal opportunity in recrea
tion, there is by no means any definitive statement of the human right to 
recreational opportunity nor is there any specific knowledge or insight into 
the civil procedures needed to assure the exercise of the civii right to equal 
opportunity in recreation. The following statement is to encourage interest 
in this area of activity. 

1 
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Human and Civil Rights 

The idea of "a right" presumes that individuals are "entitled" to, do, to 
behave, to perform or to receive something.. One might say that a right entitles 
a person to certain "prerogatives". Broadly considered, "human rights" may be 
construed as those philosophical or ethical values that are adopted by a 
community, a nation, or a society. Statements of or on human rights are deduct
ive se.tting forth guidelines, defining relationships and behavior and declaring 
the dignity and privileges to which individuals are entitled. However, issues 
in human rights may be classified as being philosophical and not legal. "Civil 
rights" by contrast are an active facet of the laws and regulations of a polit
ical unit or units, local, state, national or international. By way o~ illus
tration, we may presume or believe that voting is an inalienable universial 
puman right. However, individuals may be denied their human right to vote 
unless there is a civil right to vote within the community's law and regulatory 
enactment and unless there is recourse to a judicial system when one's civil 
right is denied. 

First, when it comes to community recreation. for people who are handic.apped 
there are definite problems b,etween providers and rec~iver.s of services in 
communication, terminology and philosophy., 

Second, it appears that most consumer spokespersons are more aware of and 
thus more concerned about issues such as employment, housing, architectural 
barriers and transportation than they are about ,issues hav.ing to do with .re
creational opportunity, participation and services. 

Third, while we now have a clearer idea of a handicapped person's right 
to education (P.L. 94-142) we have limited awareness of handicaped people's 
right to participate in recreational activities, that is, activities includ
ing parks, museums, performing and plastic arts, outdoor recreation, etc., 
--all undertaken during free time.. While we can gain consensus among consumers, 
advocates and professionals on the human. right to participate in education and 
work we do not have a clear idea of what precisely a person is entitled to 
relative to recreation. 

The implications of the foregoing discussion are that while the right to 
recreation activities may be broadly accepted, unless this human right is a 
functioning part of the laws and regulations of the land, then there is no 
actual guarantee to recreation opportunity for minorities, for women or for 
handicapped. ' • 

Operationally, we are aware that handicappeq do not have proprotionate 
representation in the recreation pursuits of the American society. The fact 
that the park facility, recreation center or museum presents architectural 
restrictions, service and resource limitations nnd/or attitudinal barriers to 
participation and employment by handicapped denies the handicapped individual 
his or her human rights. Further, as the laws of the land arc enacted by the 
legislators and interpreted by the courts, it is a fact that this denial is in 
violation of people's civil rights. 
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l'lhat we have experienced is unequal or preferential treatment of individuals 
based on social advantage, racial advantage, economic advantage, sex advantage, 
physical advantage and/or mental advantage. There have been a large number of 
preferential treatment recipients. These preferential treatment recipients' 
situations should be compared with the unequal prejudicial treatment recipients 
experienced by handicapped people. 

The major areas of living where unequal opportunities are discerned are 
political expression (voting), education, employment and housing. The efforts 
of unequal opportunity impijct on every phase of living, i.e., nutrition, health 
care, disease, injury, etc. Recreation is in fact an area where unequal treat
ment is enormous. 

In considering recreation and the rights of disabled citizens, there are 
three major legislative enijctments that bear study: 

1. Title VI of the Civil Rights Act of 1964. 
2. 1'it!e I·X of the Education Amendments of 1972. 
3. Section 504 of the Vocational Rehabilitation Act of 1973. 

(Executive Order 11914, signed by President Ford, April 28, 1976 
and Federal Register, May 17, 1976, pp. 20246-20380. 

Just as the first two laws cited above seek to assure the civil rights of 
racial minority group members and women, Section 504 seeks to assure the civil 
rights of people who are handicapped. 

•Regarding Title VI and Title IX even though relatively little attention 
has been directed to the recreation implications of the laws we can build on 
some previous experience as we study the recreation implications of Section 504. 

Accepting the fact of unequal treatment and opportunity, when efforts are 
undertaken to make opportunity equal or more equal for the handicapped person 
in recreation the first st,:ip to be taken is to examine the delivery system in 
attempting to discern key points where policies and practices can be ·effected 
which will result in equal opportunity for handicapped p,eople. The following 
areas lend themselves to consideration. 

Facilities - Lack of accessibility 
- Lack of provision of special accomodating 

features, e.g., lowered drinking fountains, 
hand rails in toilets, etc. 

Equipment - Lack of adaptation of equipment. 
- Failure to provide special equipment. 

Services - Failure to provide administrative, program, 
and leader personnel, i.e., either regular 
personnel who can meet reasonable expectations 
or special personnel as needed. 

- Failure to provide coordinaton, program 
development, etc. 

3 
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- Failure to provide professional assessment, 
counseling, etc., for participants. 

Scheduling - Preference given to "preferential treatment 
recipients", i.e., the "able-bodied" are served 
first and where most convenient. 

Transportation - Failure to make existing t1·ansportation 
accessible. 

- Failure to provide special transportation 
based on need. 

Recruitment - "Recruitment" limited to preferential treatment 
recipients, i.e., "able-bodied", versus 
recruitment activities such as "handicapped 
child find", handicapped recruitment," etc. 

In school and school related programs, pre
ferential treatment given to "able-bodied", 
no scholarships offered to handicapped, no 
handicapped teams, etc., all levels, elementary, 
secondary and colleges/universities. 

Selection of - Selection oriented 'to preferential treatment 
Activities recipients, i.e., that only "able-bodied" can 

do versus selection of activities in which able
bodied and disabled can participate. No 
consideration of recreation activities oriented 
to special needs or interests of handicapped. 
Activities limited in variety, range of levels 
of performance and frequency. 

Instructional - Instruction is all oriented to non-handicapped. 
Opportunity Failure to provide special recreation education, 

special recreation skills instruction (for adapt
ation and modification), etc., for handicapped 
participants. 

Levels of - Failure to allow for differing levels of perform
Performance ance of an activity, sport, etc., thus rejecting 

or excluding individuals such as handicapped 
who fail to meet a single standard. 

Non-Segregated - Programming when provided oriented ess~ntially 
Participation to segregated programs and services, e.g., 

"llandicapped Dancers meets Thursday afternoon". 

Media Coverage - Failure to provide information for and about 
programs, services, etc. for handicapped citizens. 
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Non-Competence Based - Failure to relate to actual skills and competencies 
Restrictions on needed in accepting participants; rejecting 
Participation participants simply because of disability or some 

assumed medical or health or safety restriction. 

Non-Competence - Rejecting applicants simply because they are blind 
Based Restrictions or have other disabilities. 
on Employment - Blanket rejection of hand°icapped job applicants. 

Failure to hire based on actual skills, training 
and experience needed in relation to the job to 
be performed. 

- Failure to employ ha,ndicapped based on presumed 
prejudice of co-workers, or the public, or the 
participants. 

We may· ask, based on the foregoing, what constitutes equal opportunity for 
the handicapped individual in terms of: 

- Aquatics 
- Camping 
- Crafts 
- Dance 
- Drama 
- Entertainment 
- Fine Arts 
- Graphics 
- Hobbies 
- Mental and Literary Activities 
- Music 
- Outdoor Recreation 
- Scouting and 4-H 
- Social Recreation 
- Sports 
- Tourism 
- Voluntary Service 

It must be recognized that people who arc handicapped are inclined to 
develop a lifestyle which circumvents the mainstream of American life. The 
many processes operating to exclude the handicapped results in a separatist 
lifestyle on the part of individuals who are handicapped as well as families 
who have handicapped members. Simply announcing a new program or service will 
not break down a lifetime of seperatism. 

The ultimate goal for participation by people who are handicapped is that 
opportunity be provided to the extent that people who arc handicapped will live 
a normal life, that the statistical norms for or of parti~ipation will approx
imate those of the non-handicapped population. 

s 
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Opportunity will necessarily be created through special services which 
make participation possible and feasible. Individuals who are handicapped 
given the opportunity will exercise their free will and natural selection of 
pursuits will take place. It follows that programs, facilities and services 
provided by both public and commercial recreation serving agencies will exper
ience statistically proportionate representation of people who are handicapped. 
Obviously, it may be assumed that the public agencies will, until 1990 or 2,000 
receive a higher proportion of handicapped participants than private agencies 
because of: 1. Their fundamental public responsibility to provide special 
services as needed; and, 2. The actual civil laws and regulations that exist. 

In community recreation for handicapped people we have arrived at a point 
half-way between pursuing humanistic goals and exercising legal rights. We 
are providing as much functional aid and assistance as we can based on our 
humanistic goals; but, neither the handicapped consumer nor the advocate nor 
the professional worker has a clear understanding as to what a handicapped 
~erson's le!!al right to the "pursuit of happiness" really means. 

Thus, the preparation of a "Charter of the Recreation Rights and Respon
sibilities of People Who Are Disabled" is intended to initiate discussion, 
study and, in the future, action to enhance handicapped people's human right 
and civil right to full equal participation in.the mainstream of ·the nation's 
recreational life. 
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Charter 
of the 

Recreation Rights 
and 

Responsibilities 
of 

People ll'ho Are Disabled 

Each American child, youth or adult, regardless of handicapping condition, 
has the right and responsibility to participate during free time in recreation 
chosen for the inherent satisfactions achieved. 

When the handicapping condition causes prejudice, barriers or deficits that 
result in the inability or failure by the disabled person to exercise the right 
to achieve equal opportunity on a par with non-handicapped peers, the individual 
is entitled to services that will create equal opportun_ity and normative 
participation. 

Community services related to recreation to which the disabled is entitled 
include the following. 

Administrative and program services designed to provide 
opportunity for equitable recreation participation. 

- Administrative and program services designed to provide 
normative participation or recreation participation in 
the least restrictive environment. 

- Professional services including special recreation service, 
therapeutic recreation service, recreation assessment, 
recreation counseling and recreation education. 

- For homebound or residentially restricted, services to 
provide recreation opportupity and community recreation 
affiliation. 

- Equal opportunity for employment in re~reation service 
occupations. 

- Equal opportunity for access to all public, private and 
commercial recreation, park and cultural areas, facilities 
and resources. 

- Equal opportunity for access to public transportation for 
the purpose of participating in recreation, the same as is 
enjoyed by the non-handicapped public. 

- equal opportunity for insurance protection when participating 
in recreation activity as provided to the non-handicapped 
general public. 

Published by Special Recreation, Inc. 
362 Koser Avenue, Iowa City, Iowa 52240 
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- Equal opportunity for indivi<lual handicapped consumer 
recourse to legal assistance _as in other areas such as 
employment or housing when :recreat_ional opportunity 
or employment is <lenied in recreation. 

Institutional recreation services to which the ill or handicapped indivi
dual is entitled include the fo~lowing. 

- Guarantee of the individual's basic right to free 
choice in recreation for diversion and to the provis
ion of therapeutic or special recreation service as 
part of the rehabilitation, treatment or ~duc~;ion 
plan, -Wri\'.t;n and non-.wr'i tten. :, . 

- Services designed to assure recreat'ional placement 
upon return to the community. 

! 

The_-indi1£i/lual. who is handicapped is responsible for- the following. 

- Directing h'is or her recr,eat-ional activities toward 
achieving aesthetic, creative, emotional, fitness, 
intellectual, physical and social benefits. 

- Performi"ng consumer a'nd advocate roles ancl functions 
in recreation. 

- Cooperating• with .professionai services and personnel. .. 

Agencies a1_1d personnel providing r.ecreation sqrv,ices to individuals who 
are handicapped are responsible fpr- the fol:lowing. 

- Direct, in person representition of recreation needs, 
or inter-ests of disabled. persons on policy~maki__ng and 
advisory bodies. 

- Providing for review of recreation administrative 
goals, standards, methods· and actual deliv"ery by l1andi
capped consumer and advocates ... 

As the recreat_i9n lifestyle of the nation evolves and increases, handi
capped Americans have the right to services· which offset the disadvantage 
imposed by disability toward the general goal of participation at parity with 
the non-handicapped. 

For additional information write 
Special Recreation, Inc. 
362 Koser Avenue Tel. 319/353-6808 
Iowa City, Iowa 52240 319/337-7578 
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- Equal opportunity for individual handicapped consumer 
recourse to legal assistance as in other areas such as 
employment or housing when recreational opportunity 
or employment is denied in recreation. 

Institutional recreation services to which the ill or handicapped indivi
dual is entitled include the following. 

- Guarantee of the individual's basic right to free 
choice in recreation for diversion and to the provis
ion of therapeutic or special recreation service as 
part of the rehabilitation, treatment or education 
plan, written and non-written. 

- Services designed to assure recreational placement 
upon return to the community. 

The...indiv.ii:Iual. who is handicapped is responsible for the following. 

- Directing his or her recreational activities toward 
achieving aesthetic, creative, emotional, fitness, 
intellectual, physical and social benefits. 

- Performing consumer and advocate roles and functions 
in recreation. 

- Cooperating with professional services and personnel. 

Agencies and personnel providing recreation services to individuals who 
are handicapped are responsible for the following. 

- Direct, in person representation of recreation needs 
or interests of disabled persons on policy-making and 
advisory bodies. 

- Providing for review of recreation administrative 
goals, standards, methods and actual delivery by handi
capped consumer and advocates. 

As the recreation lifestyle of the nation evolves and increases, handi
capped Americans have the right to services which offset the disadvantage 
imposed by disability toward the general goal of participation at parity with 
the non-handicapped. 

For additional information write 
Special Recreation, Inc. 
362 Koser Avenue Tel. 319/353-GSDS 
Iowa City, Iowa 52240 319/337-7578 
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THE NEED FOR LEGISLATIVE SUPPORT FOR THE DEAF-BLIND 

In recent years many groups of disabled persons have organized to advocate their 

special needs and to obtain recognition and assistance through legislation on 

locar, state, and national levels. Through persistent and sometimes militant 

efforts, these groups have J:>eeii'instrumental in having legislation passed that 

provides a growing number of supportive services and subsidies intended to make 

life easier for the disabled indiviuual: by providing greater opportunities for 

employment and '1ndependent living. Most of these groups have· established direct 

liais'on with local and fedeJ:T.al. governments, and are very articulate• in expressing 

thei'r rights as citizens. 

These groups are asking for many special concessions. For example, the deaf demand 

interpreters and direct telecommunication systems; wheelchair users warit the elim

ination of architectural barriers; and the blin~ ask for braille markings on ihe 

doors and elevators in public buildings . .AI)d there is a growing insistence by 

all groups that new laws favoring the disabled be complied'with by professional 

work,:,rs and agencies serving the disabled. 

The deaf-blind' people of this•• country' have always been regarded as one of the most 

severel:i disabled and neglected·groups of the handicapped in ·the national popul.a

tion. Secause of the unique problems created by the loss of both sight'and hear

ing, deaf-blind individuals require more supportive services ana technical aids 

to achieve relative independence than many other groups. Yet· because they rep

resent a small minority, and because they are overshadowed by larger groups of 

th2 handicapped their needs are rarely recognized, ill speciaI legislation> •except 

wlien there are incidental ben.efits from such legislation for a larger, more artic'

'.iXa';e group of the disabied. .Advocacy by the deaf-blind themselves has been dif

fici.:lt ·because there has·generally been a lack of organization among them; and 

~any deaf-blind persons, lacking coherent speech, ~annot express their-w'ants and 

neJds forcefully on the legislative level. 

~he deaf-blind do not want paternalism. They want those essentials neces~ary for 

the attairu::ent of a measure of security, personal freedom and happiness. This is 

being partially accomplished today through interested, sympathetic sources, but 

not through a dependable, standard program of services sponsored by government. 

https://fedeJ:T.al
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-2-

The folloving suggestions are broad; general areas vhere I believe beneficial 

legislation for the deaf-blind should begin: 

1. There should be legislation on the natione.l level to have aids and devices 

for the deaf-blind subsidized by the federal government. Maey aids and devices for 

the deaf-blind are too expe~sive for the ordinacy deaf-blind individual to afford. 

It is true that some states do supply such materials, but this is not the general 

pattern. Several foreign countries in Europe have been providing such subsidies 

for a number of years. Such subsidies vould assure that evecy deaf-blind individual 

vould have the benefit of communication and reading devices, and other technical aids, 

usua11y·to6:,:ostly for the ordinacy individual. 

2. There should be legislation to establish a federal office that can advo

cate the needs of the deaf-blind population, vith povers to protect the rights of 

the deaf-blind as consumers and citizens. Such national offices are already in 

existence for the deaf, the bl~nd, and other handicapped groups. Preferably, such 

an oftice vould be under direction of a capable deaf-blind person. 

3. There should be legislation on both the state and national levels to 

exempt deaf-blind people from the payment of personal income taxes. This takes 

into consideration that deaf-blind people need interpreters, guides, and readers 

and other amenities of service, that are essential, due to problems of communica

tion and mobility created by their handicaps. 

4. There should be legislation for the training and subsequent employment of 

deaf-blind persons by agencies directly serving the deaf-blind population, if such 

agencies'receive federal funding, with provision for adequate support services, and 

guidelines to insure compliance. Such agencies should be required to train deaf

blind applicants into their programs, and a dete=inate percentage of the staff 

should be deaf-blind. The presence of a number of deaf-blind staff vorkers vould 

increase sensitivity of other staff members to the needs of the deaf-blind community. 
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-3-

I ha~e outlined only four broad areas of possible legislation. There is no doubt 

that each area vould need specific guidelines for implementation, and there are 

certainly other areas ~f legislation that could b~ added. I feel that the time 

is coming vhen deaf-blind people vill be as insist.ent on their rights as citizens 

as any other group of the handicapped. Disability does not make a handicapped 

person less of a human being; and if ve sincerely acknovledge this dictum, ve 

should make every effort to uphold its meaning by deed as veil as by principle. 
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Statement of James A. Cox, Jr., Executive Director 
National Association of ~ehabilitation Facilities 
Before the U.S. Commission on Civil Rights 

I. Background Information on Sheltered Workshops 

According to the Department of Labor, in 1979 there were 1,70D sheltered 
workshops and 3,000 work activity centers serving more than 200,000 people 
annua1 ly. Although workshops differ in the range, and extent of services 
provided, most workshop programs concentrate on restoring "or improving the 
productivity and earnings of handicapped people. The three main functions 
of a workshop are: 

(1) As a rehabilitation agency--To reduce the number and severity
of living and adjustment problems of the handicapped. 

(2) As an employment preparation agency--To train and vocationally 
prepare the handicapped for placement into competitive employment. 

(·3) A5 .an employer--To provide sheltered remunerative employment. 

Sheltered workshops provide remunerative work (either of a transitional 
or extended nature) and are non-profit. Workshops provide services including
vocational evaluation, work adjustment, training, remunerative employment,
and placement. They also provide supportive services such as social and 
psychological services, counseling, medical. services, recreation, remedial 
education, transportation services, housing services, and a wide range of 
other human service programs. Workshops are a permanent job placement for 
a strt>stantial number of people who are not employable competitively. 

Work is the focal point for workshop activities and is used for evalua
tion and training as well as employment. Reports on sheltered workshop
studies have cited the importance of a continuous,.adequate and suitable 
supply of work: it results in higher wage earnings and more effective place
ment of handicapped persons in the competitive 1abor market. The unavailability
of subcontract work is a serious problem which threatens sheltered workshops
and their ancillary services. 

The Congress has demonstrated a commitment to remedying the work supply
problem through the enactment of legislation to encourage the governmental
purchase of commodities produced in shops and support to other programs
designed to provide work. Nevertheless, many sheltered workshops still en
counter difficulties in obtaining contracts which can provide meaningful
work. 

II. Issues 

A. fi!rtial Satisfaction of Sec. 50l of the Rehabilitation Act through
Sub-Contracting with Sheltered Workshops. 

Throughout the Commission's Consultation on the Handicapped, Section 
503 of the Rehabilitation Act was referred to as statute which generated 
many investigations but few prosecutions. The National Association would 
like to direct attention to the fact that Section 503 of the Rehabilitation 
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Statement of James Allen Cox. Jr. 
June 19, 1980 
Page 2, Continued 

Act of 1973 was designed to encourage employment of handicapped individuals 
by reql.iiri.ng federal contractors to ·take affirmative action to employ quali
fied handicapped individuals. 

As presently written. the -regulations issued" by the Office of Federal Con
tract"Cbmpliance Programs. DOL, state that contracts with sheltered workshops
do not constitute affirmative action in lieu of employment and advancement of 
qualified handicapped individuals in the contractor's own work force unless 
the contractor is required to hire the workshop employees. l·le have been 
hearing from our members that potential major corpurate contractors will 
hot entertain proposals from workshops because they feel that they will be 
"iri violation of their 503 obligation. The result is that workshops often 
don't receive contracts. e~ployees don't receive work and wages are not 
earned. We recommend that these regulations be reexamined. The Department

.of .LaQor-in.Sheltered Workshop Study, Vol. II emphasized the importance of 
increasing the work supply to sheltered workshops, and the Department of 
Labor proposed that federal regulations be changed so that subcontracting 
to sheltered workshops can be considered part of a company's affirmative 
action program. Allowing companies to fulfill part of their affirmative 
action requirements by subcontracting to sheltered workshops would increase 
the amount of work for the handicapped in spops. 

The National Association of Rehabilitation Facilities suriports an amend
ment_ to the regulations .issued by the Office of Federal Contract Compliance
Programs. We believe that industries with federal contracts shou-ld be allowed 
to partially satisfy their obligations of affirmative action for handicapped
workers by subcontracting with sheltered workshops. 

. 4i CFR Part 60 issued by the Office of Federal Contracts Compliance
Programs to assure Compliance with Section 503 of the Rehabilitation Act 
prohJbits the contractor or sub-contractor from discriminating on tne basis 
bf physical or mental handicap and also requires the contractor or sub
contractor to establish an affirmative action program as set forth in the 
above referenced regulation. 

, Sect~on 60-741.6(j) states that contracts with sheltered workshops
alo~e without a corporate affirmative action program will not satisfy the 
contractor's obligation. Contracts with sheltered workshops requiring
the contractor to hire sheltered workshop employees once they have com
pleted their training programs,. may now be part of the affirmative action 
program: 

"(j) Sheltered lforkshops. Contracts with sheltered workshops
do not constitute affirmative action in lieu of employment and 
advancement of qualified handicapped individuals in the contractor's 
own workforce. Contracts with sheltered workshops may be included
within an affirmative action program if the sheltered workshop
trains employees for the contractor and the- contractor is obliga-
ted to hire trainees at full compensation when such trainees become 
qua1 i fi ed as "qua1 i fi ed handicapped indi vi dua 1" as defined in 
Secticin 60-741 2". 

https://reql.iiri.ng
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Statement of James Allen Cox, Jr. 
June 19, 1980 
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The National Association of Rehabilitation Facilities recommends that 
this federal policy be changed and that this subsection be modified. It is 
good public policy to· require contractors to maintain affirmative action 
programs for handicapped employees. 

Such change•would generally allow contracts with sheltered workshops 
to be part of an affinnative action program without requiring employment of 
workshop workers. Employment wo~ld still remain an objective under a sub
contract but not a requirement. 

This 
•, 
could be achieved by amending Section 60-74l.6(j) as follows: 

"(j) Sheltered Workshops. Contracts wHh sheltered 
workshops only, in lieu of employment and advancement 
of qualified handicapped individuals in the contrac
tor'.s own workforce do not constitute an affirmative 
action program. Contracts with sheltered workshops 
may be included within an affirmative action program
which otherwise satisfies the requirements of this 
section." 

B. Section 14(c), Fair Labor Standards Act &Section 504 of the 
Rehabilitation Act 

.A second issue which NARF would like to call to the attention of the 
Commission is a conflict between the Department of Labor's regulations
implementing the Fair Labor Standards Act of 1966 and the Department of 
Education's regulations i~plementing Section 504 of the Rehabilitation Act 
of 1973. 

Section 504 of the Rehabilitation Act of 1973 prohibits discrimination 
against·qualified handicapped persons in federally assisted programs and 
activities. The FLSA regulates employment of handicapped persons at special
minimum wages in sheltered workshops. Most of the sheltered workshops receive 
Federal financial assistance. 

The FLSA authorizes the Secretary of Labor to provide, by order or by
regulation, for the employment of handicapped clients in "work activities 
center" at wages which are less than the·minimum established under other 
provisions of the same statute. The work activities centers are to be planned
and designed exclusively to provide "therapeutic" activities for handicapped
clients whose physical or mental impairments are so severe as to make their 
productive capacity inconsequential. The Department of Labor's implementing
regulation requires that people being trained in work activities· centers be 
physically separated from those. receiving the benefits of a sheltered workshop 
program which is a program for clients producing ·at not less than 501. of the 
statutory minimum wage. It is this requirement which NARF be·lieves to be in 
conflict with this HEW's Section 504 regulation requiring that handicapped 
persons participate in prpgrams in the least restrictive setting which their· 
disability will allow. • 
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Recognized rehabilitation principles have demonstrated that handicapped
people learn through role modeling, and it is necessary to·enhance the oppor
tunities of persons trained in work activities centers by integrating their 
vocational and social programs whenever possible with the programs of the 
sheltered workshop clients. NARF strongly opposes the current FLSA regula
tio11s requiring physical separation of Work Activ"ity and Sheltered Workshop
clients. This regulatioon is in direct conflict with the principles of 
mainstreaming and 504 of the Rehabilitation Act. We strongly urge the 
Commission to make recommendations to Department of Labor to alter its FLSA 
regulations, so that Work Activity Center Clients can be integrated with the 
.less severely handicapped. We believe the D0L regulations requiring physical
separation have an adverse effect on the productivity and social adjustment
of the severely handicapped. 

C·. -A-Nati anal Empl oyrnent Policy for the Severely Handicapped 

Finally the NARF would like to focus attention on the need for a national 
employment policy for the severely disabled because none of the existing pro
grams addresses all the needs of this special population in a canprehensive 
manner. 

The last decade has seen impressive gains in the recognition of the 
needs of handicapped people including protection of civil rights, provision
of employment opportunities, delivery of services and provision of direct 
financial support. In each of these areas, public policy in 1980 is substan
tially more favorable to the disabled than a decade ago. Additionally, public 
awareness of disabled people is more enlightened and pervasive. Assumptions
and myths which were conventional wisdom a decade ago are being dispelled. 

The recognition of people with handicapping conditions as victims of 
discrimination has been called to public consciousness by active and aggres
sive advocacy by handicapped people themselves. This fits the pattern of 
civil rights movements of the past whether founded on race, religion, or 
ethnic origin. Protection of civil rights of handicapped people has been 
a recurring theme in federal legislation of the 1970's, the most prominent
action being enactment of the Rehabilitation Act of 1973. The significance
of the Rehabilitation Act and the regulations promulgated under them cannot 
be overestimated. 

Beyond Sections 503 and 504 of the Rehabilitation Act, there are sig
nificant advancements in providing employment opportunities for handicapped
people. Section 503 is of considerable consequence as it will break down 
barriers to jobs in competitive employment. For facilities providing
sheltered employment, the Javits-Wagner-0'Day program under which government 
contracts are set aside for workshops employing handicapped people, State 
Use Laws, the Handicapped Assistance Loan Program Qf the Small Business 
Administration, Community Development Block Grants for facilities through the 
Department of Housing and Urban Development, the ~omprehensive Employment and 
Training Act and similar advances have expanded opportunities for employment
of the handicapped. There are defects and limitations in these programs, but 
they provide an importar.t foundation. 
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These are some of the major programs and policies which bear on employ
ment and rehabilitation of the handicapped. The challenge of the next decade 
is to mold these elements into a comprehensive,.national employment policy,
by filling in the gaps while maintaining and safeguarding the existing base. 

~here is an unfinished agenda for developing a truly national and com
·preliensive employment policy for handicapped people. The objectives of such 
a policy are the following: 

1. To the maximum extent possible, disabled people should have the 
opportunjty to hold jobs in competitive employment. 

2. People who are limited in their ability to hold competitive jobs
-~hould be able to obtain sheltered employment. Such employment
opportunities should be stable and adequately compensated. 

The hallmark of the rehabilitation movement is the restoration of disabled 
people to productive activity. The argument that "people restored to work are 
taxpayers not tax eaters" has prevailed in the Congress to sustain the voca
tional rehabilitation program under the Rehabilitation Act and others as well. 
This principle is sound and should be pursued both politically and programma
tically. However, it is clear that a significant part of the disabled popu
lation will not, und.er current circumstances, find jobs in competitive employ
ment. 

Rehabi 1itati on facilities are dealing with more severely handicapped peo
ple, particularly the mentally retarded and mentally ill. For many such people, 
rehabilitation facilities are not a medium of transition, but the employer of 
last resort. Policies in this area of sheltered employment are under strain 
and require substantial overhaul. 

Currently, there is certain public ambivalence toward sheltered employ
ment. Some advocacy groups regard sheltered workshops as exploitive and there 
is enough fire with this smoke to attract the attention pf national news media. 
On the other hand it seems clear that affinnative action coupled with the best 
of rehabilitation programs wi 11 not in the near term p,rovi de adequate emp 1oyment
opportunities in the competitive sector for severely handicapped people. 

We must rethink the range of opportunities now available and apply to 
sheltered employment the expertise. in engineering, management and finance 
commonplace in American industry. Whi.le income supplements and direct 
public support will be essential for some, a prime policy objective should 
be to increase productivity and wages. Over the not-too-long haul, such 
investments in sheltered workshops are preferable to transfer payments and 
person dependence. 

III. Summary 

Overall, The National Association of Rehabilitation Facilities strongly 
supports further investigation by the Commission on these issues which we have 
presented: 
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A. Amending Section 503 of the Rehabilitation Act of 1973 to allow 
Federal Contractors to partially .fulfill their Affinnative Action 
requirements by awarding subcontracts to sheltered workshops. 

B. Changing the Department of Labor's requirements that work activity
clients be segregated from sheltered workshop_ clients. 

C. Developing a national employment policy on the severely disabled which 
will guarantee either sheltered or competitive employment and support 
services. 

The Commission is invited to direct questions or requests for clarification 
to the Association at the following address: 

National Association of Rehabilitation Facilities 
55-30 Wisconsin Avenue, Suite 955 
Washington, D.C. 20015 
(301) 654-5882 
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Statement on ADAMHA Programs and Civil Rights 

Issues Relating to ADM Populations 

A. Agency Functions 

The Alcohol, Drug_ Abuse, and Mental Health Administration (ADAMHA), an 

agency of the Public Health Service, U.S. Department of Health and Human 

Services, provides leadership, policies and goals for the Federal effort 

designed to assure the treatment and rehabilitation of persons with alcohol, 

drug abuse, and mental health problems and to prevent such problems. In 

carrying out these responsibilities, ADAMHA: 

(I) conducts and supports research on the biological, psychological, sociolog

ical, and epidemiological aspects of alcoholism, drug abuse, and mental health 

and illness; (2) supports the training of professional and paraprofessional 

personnel in the prevention, treatment and control of alcoholism and drug 

abuse; and the promotion of mental health and the prevention and treat_ment 

of mental illness; (3) conducts and supports research and development on the 

delivery of alcoholism, drug abuse, and mental health services and supports 

services programs and projects, including facilities construction as 

appropriate; (4) develops standards and regulations for assuring the quality of 

alcoholism, drug abuse, and mental health services and provides assistance to 

regional, State, and local professional standards review organizations; (5) 

encourages the inclusion of alcoholism, drug abuse, and mental health services 

as part of the basic range of health services and their eligibility under Federal 

and other health financing sources, including .third-party payment through 

insurance programs; (6) facilitates linkages of alcohol, drug abuse, and mental 



656 

-2-

health services with social, law enforcement, and other human services; (7) 

collaborates with and provides technical assistance to State authorities and 

regional offices, and supports State and community efforts in planning, 

establishing, maintaining, coordinating and evaluating more effective alcohol

ism, drug abuse, and mental health programs; (8) collaborates with, provides 

assistance to, and encourages other Federal agencies, national, foreign, State 

and local organizations, hospitals, and voluntary groups to facilitate and 

expand programs for the prevention of alcohol, drug abuse, and mental health 

problems and for the care, treatment, and rehabilitation of persons with these 

-problems; and (9) provides information on alcoholism, drug abuse, and mental 

health to the public and to the scientific community. 

ADAMHA's organizational structure includes the Office of the Administrator 

(OA) and three component Institutes, the National Institute on Alcohol Abuse 

and Alcoholism (NIAAA), the National Institute on Drug Abuse (NIDA), and the 

National Institute of Mental Health (NIMH). The Office of the Administrator 

carries out such activities as providing the leadership and coordination in the 

development of policies and programs concerned with the research, human 

resources development and training, prevention and treatment of alcoholism, 

drug abuse, and mental illness and the promotion of mental health. 

The Institutes carry out the programmatic activities of the agency. 

I. National Institute on Alcohol Abuse and Alcoholism (NIAAA) 

The National Jnstitute on Alcohol Abuse and Alcoholism provides 

leadership, policies, and goals for the Federal effort in the_ prevention, 



657 

-3-

control, and treatment of alcohol abuse and alcoholism and the rehabili

tation of affected individuals. In carrying out these responsibilities, the 

Institute: (1) conducts and supports research on the biological, psycho

logical, sociological, and epidemiologicaJ aspects of alcohol abuse and 

alcoholism; (2) supports the training of professional and paraprofes

sional personnel in prevention, treatment and control of alcoholism; (3) 

conducts and supports research on the development and improvement of 

alcoholism services delivery, administration, and financing, and 

supports alcoholism services programs and projects, including facilities 

construction as appropriate; (4) collaborates with and provides technical 

assistance to State authorities and Regional Offices and supports State 

and community efforts in planning, establishing, maintaining, coordinat

ing and evaluating more effective alcohol abuse and alcoholism 

programs; (5) collaborates with, provides assistance to, and encourages 

other Federal agencies, national, foreign, State and local organizations, 

hospitals, and voluntary groups to facilitate and expand programs for 

the prevention of alcohol abuse and alcoholism, and for the care, 

treatment, and rehabilitation of alcoholic persons; (6) develops, imple

ments, and administers an alcoholism detection, referral, and treatment 

program for Federal civilian employees within the Public Health 

Service; (7) carries out administrative and financial management, policy 

development, planning and evaluation, and public information functions 

which are required to implement such programs. 

According to data from 1975, there are approximately 13 miliion 

alcoholic persons and problem drinkers in the United States. Of these, 

approximately 10 million are adults and 3,3 million 'Le teenagers. Less 



658 

-4-

than 20 percent of them are receiving the treatment they need. 

Approximately 602,000 receive treatment through federally-assisted 

programs. The immediate ·goal of NIAAA is to make the best possible 

·treatment and rehabilitation services available at the community level. 

Hundreds of local programs are supported through grants to States and 

local communities to establish alcoholism services for employees of 

private industry, for special groups such as .public inebriates, minorities 

and ·women, and to train specialists in the treatment of alcohol abuse 

and alcoholism. NIAAA also funds research studies to determine the 

causes of alcohol problems, and to improve treatment methods. 

II. National Institute on Drug Abuse (NIDA) 

The National Institute on Drug Abuse provides leadership, polic;:ies, and 

goals for the Federal effort in the prevention, control, and treatment of 

narcotic addiction and drug abuse, and the rehabilitation of affec_ted 

individuals. In carrying out these responsibilities, the Institute: (1) 

conducts and supports research on the biological, psychological, socio

logical, and epidemiological aspects of narcotic addiction and drug 

abuse; (2) supports the training of professional and paraprofessional 

personnel in prevention, treatment and control of drug abuse; (3) 

conducts and supports research on the development and improvement of 

drug abuse services delivery, administration, and financing and supports 

services programs and projects including facilities construction as 

appropriate; (4) collaborates with and provides technical assistance to 

State authorities and Regional Offices, and supports State and commu

nity efforts in planning, establishing, maintaining, coordinating and 
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evaluating more effective narcotic addiction and drug abuse programs; 

(5) collaborates with, provides assistance to, and encourages other 

Federal agencies, national, foreign, State and local organizations, 

hospitals, and volunteer groups to facilitate and extend programs for 

the prevention of narcotic addiction, and for the care, treatment, and 

rehabilitation of addicted persons; and (6) carries out administrative 

and financial management, policy development, planning and evalua

tion, and public information functions which are required to implement 

such programs. 

Drug abuse rernains a serious national problem, particularly as it 

affects the country's youth. The N~DA goals of making treatment 

available for narcotic addicts and other drug users is pursued through 

funding all States to establish drug treatment programs that admit 

approximately 400,000 people each year. NIDA's research activities 

have been directed at: epidemiology of drug abuse; etiology; adverse 

effects of drugs on the physical and mental health of drug abusers, 

effective treatment strategies and procedures; and pharmacology, bio

chemistry and neurophysiology of abused drugs and mechanisms 

involved in drug tolerance, dependence and addiction. 

III. National Institute of Mental Health (NIMH) 

The National Institute of Mental Health provides leadership, policies, 

and goals for the Federal effort in the promotion of mental health, the 

prevention and treatment of mental illness, and the rehabilitation of 

affected individuals. In -carrying out these· responsibilities, the 
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Institute: (1) conducts and supports research on the biological, psycho

logical, sociological, and epidemiological aspects of mental health and 

illness; (2) supports the training of professional and paraprofessional 

personnel in the promotion of mental health and the prevention and 

treatment of mental illness; (3) conduct_s and supports research on the 

development and improvement of mental health services delivery, 

administration, and financing, and supports mental health services 

programs and projects including facilities construction as appropriate; 

(4) collaborates with and provides technical assistance to State authori

.ties and Regional Offices, and supports State and community efforts in 

planning, establishing, maintaining, coordinating and evaluating more 

effective mental health programs; (5) collaborates with, provides assis

tance to, and encourages other. Federal agencies, national, foreign, 

State and local organizations, hospitals, and volunteer groups to facili

tate and extenq programs to promote mental health and prevent mental 

illness, and for the care, treatment, and rehabilitation of mentally ill 

persons; (6) carries out administrative and financial management, policy 

development, planning and evaluation and public information functions 

which are required to implement such programs; (7) exercises adminis

trative and policy oversight for the operation of Saint Elizabeths 

Hospital. 

An estimated 1 our of every 10 Americans suffers at some time from 

some form of mental or emotional illness. A major development in the 

last 20 years has been a st~ady decline in the inpatient population of 

public psychiatric hospitals as a result of the emphasis on community

based care. Thus, instead of being conffned, many of the mentally ill 
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can now obtain treatment at more than 800 community mental health 

centers which were launched with funds from NIMH. Community 

mental health centers offer a full compliment of community based 

services including outpatient treatment, partial hospitalization, emer

gency services, and consultation and education. A major focus of 

NIMH's research program is the study of the cause, prevention and 

treatment of mental illnesses. NIMH also funds training programs for 

all types of mental health workers. 

B. Some Areas of Discrimination 

This section briefly discusses some of the areas where alcoholics, drug abusers 

and mentally ill persons (the ADM populations) or those with a history of these 

disorders have experienced discrimination. While Sections 503 and 504 of the 

Rehabilitation Act of 1973 include the ADM populations as "handicapped," 

long-term practices which have consistently eliminated the ADM populations 

from full participation in society still remain. Following are some areas where 

the ADM populations has experienced discrimination. 

I. Employment - Persons with histories of alcoholism, drug abuse and/or 

mental illness have been victims of discrimination in the employment 

area. Although Sections 503 and 504 of the Rehabilitation Act of 1973 

provides them protection if they are "qualified" and can be employed 

with a "reasonable accommodation," the stigma attached to being 

labeled as an alcoholic, drug abuser or mentally ill person often leads to 

an employer hiring the person who does not have a history of these 

disorders. The ADM populations are considered by many employers to 
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be poor risks due to their unstable emotional states. Although Section 

501/- prohibits inquiries about previous or existing mental or physical 

handicaps unless it is essential to the job and after a job has been 

offered, there are still many employers who ask questions about these 

conditions on application forms as important to the decision on who will 

be offered the job. Additionally, although Section 503 provides that 

handicapped persons be included in the affirmative action plans of 

Federal contractors, it is unclear whether the ADM populations are 

receiving the benefits that other handicapped groups are from 

employers. 

2, Housing - Obtaining housing for current and former alcoholics, drug 

abusers and me11tally ill persons is often difficult. Programs desiring to 

establish halfway houses or other types of community-based residential 

treatment programs frequently find it impossible to secure appropriate 

locations in -the community. Zoning laws often prohibit their establish

ment. Also, the residents of the area have prejudices based on 

stereotypes of persons with problems of drug abuse, alcoholism and 

mental illness as being violent and menaces to the community. The 

Community Support Program in NIMH which is designed to facilitate 

the integration of chronically mentally ill persons into their communi

ties has had many problems with finding appropriate housing. 

The proposed Fair Housing Amendments Act of 1980 include protection 

for handicapped persons against discrimination in buying or renting 

housing. However, it excludes from coverage current drug or alcohol 

abuse and "any other impairment that would constitute a direct threat 
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to the safety or property of others." This exclusion might significa11t{y 

increase the problem of obtaining housing for chronically mentally ill 

and mentally restored persons as well as for recovered alcoholics and 

former drug abJJSers. 

3. Vocational Rehabilitation Services - Although the ADM populations are 

included as categories of disability eligible for vocational rehabilitation 

services, many programs rep,;irt that it 'is difficult for these clients to 

receive them. Many professionals complain that State Vocational 

Rehabilitation authorities have placed priority on training severely 

disabled persons. Persons suffering from alcoholism, drug abuse or 

mental illness are classified as mildly disabled unless they have an 

accompanying physical disability. This gives them a low priority for 

these services. 

4. Education - Persons with histories of alcoholism, drug abuse and/or 

mental illness have often been asked about these disabilities on 

application forms for admission to post secondary programs. This 

information was then used to justify denying admission. Although 

Section 504 prohibits a~king this information, a study has not. been 

undertaken to determine whether all application forms for post 

secondary programs are in compliance. 

5. Obtaining Life Insurance - Persons with histories of mental illness have 

often been either denied insurance or placed in a high-risk category. 

Clinicians report that this appears to be true for males who have a 

diagnosis of depressive neurosis where insurance companies consider 

them a high-risk for suicide. 
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6. Job-Related Insurance - There are liability insurance policies which 

prohibit coverage for persons with a history of or in treatment for 

alcoholism or drug abuse. The construction industry has been cited by 

many clients and professionals as an .example, thus denying former 

alcoholics and tormer drug abusers access to these jobs. 

7. Medical Services - Discrimination against drug and alcohol abusers in 

general hospital and outpatient clinics is prohibited under Section .504, 

if the discrimination is on their alcoholism or drug abuse per se. 

However, reports from professionals in the alcoholism and drug abuse 

fields indicates that the practice of denying medical treatment to 

persons with primary diagnoses of alcoholism or drug abuse continues 

even in light ot Section .504. Also, chronically mentally ill persons, who 

often have many somatic complaints, frequently receive cursory medi

cal care as they are not taken seriously by the medical staff. There is a 

fear that if the mentally ill persons is admitted to the hospital they will 

never leave since they will continue to develop new medical complaints 

which are symptomatic of their mental illness. 

C. Issues Related to Compliance "'.ith Section .504 

ADAMHA sponsored 10 training sessions on the requirements of Section .504 of 

the Rehabilitation Act of 1973, one in each DHHS Region, from October 1979 

to February 1980. Over 3.50 recipients of treatment and service funds 

administered through NIAAA, NIDA, and NIMH sent participants to these 

seminars. In addition, presentations were made at the NIDA-sponsored 

workshops for drug abuse programs. Following are a number of -issues raised 

by workshop participants regarding compliance with this regulation. 
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1. The issue of the money necessary to make structural changes to the 

physical plant of the program was always quite intense. ADAMHA 

grant monies can not be used for construction costs. Thus, many 

questions were raised as to where the necessary funds would be secured. 

2. Many employment applications continue to ask whether the applicant 

has been treated for or .is, currently in treatment for alcoholism, drug 

abuse or mental illness. While the seminar participants believed that 

their employment applications did not contain this type of discrimina

tory question, they cited numerous instances of reports from their 

clients about encountering. t_his problem with applications to firms 

receiving Fedral financial assistance. 

3. Post secondary training and education programs continue to ask about 

histories of alcoholism, drug abuse, and mental illness on their applica

, tions. 

4. There is a need for consciousness raising among staffs of service 

settings to the special needs of severely handicapped persons, especially 

those with multiple disabilities. There is also a need for research on. • 

the effectiveness of various treatment techniques for alcoholism, drug 

abuse, and mental illness with physically disabled persons and whether 

special techniques need to be developed. 

5. The· reviews of interview and recruitment practices in ADM service 

programs indicate that many of the widely accepted practices were in 

need of revision as they potentially disci-_irninated against some classes 

of physically handicapped persons. 
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6. Issues related to the delivery of emergency services to deaf persons was 

of concern. While many of the programs had installed TTY's (devices 

which enable deaf persons to transmit written messages over the 

telephone system) on their emergency lines, few had the availability of 

interpreters for deaf persons on a round-the-clock basis. 

7. The need for SOJlle changes ~n the outreach procedures for ADM service 

programs. Specifically, some of the participants felt that they had not 

adequately involved the physically handicapped community in their 

programs by not involving them in their advisory board nor assessing 

whether they had special needs which their programs were not 

addressing. 
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National Industries for the Blind 
THOR W KOLLE. JR.Rehabilitation Services Division Ch,1rrman 

320 Fulton Avenue, Hempstead, NY 11550 • (516) 485-0230 ABRAM CLAUDE. JR 
P,esidenr 

PETER K DEEKS 
Sec,e1a,y-T1easu1erJune 9, 1980 
GEORGE J MERTZ 
E•ecul,ve vce-PreSldenl 

The Honorable Arthur S. Flemming 
Chairman 
United States Commission on 

ci'vil Rights • 
,.Community Serv,}ses Admintstration 

Washington, DC 20425 

Dear Mr. Flemming: 

P.·had' a'.·n opport4nity to attend· the,recent conference sponsored 
by the United States Commission on Civil Rights, which con
cerned itself with the, civil rights 0£, handicapped ·persons. I 
attended this conference as a non-participating observer on 
behalf of National Industries for the Blind. NIB supports the 
efforts of the Commission to deal effectively with the major 
issues facing handicapped persons in this country today. 

National Industries for the Blind is the Central Nonprofit Agency 
which represents qualified workshops for the blind which parti· 
cipate in the program of the Javits-Wagner-O'Day Act (Public Law 
92-28). This law gives a priority to workshops for the blind in 
the manufacture of selected goods for purchase by the Federal 
Government. In its role as the Central Nonprofit Agency, NIB 
presently represents 102 workshops for the blind located through
out the country. These workshops provide employment services for 
approximately 5,500 blind and multihandicapped blind persons. In 
addition, these workshops and agencies of which they are a part 
provide vocational, social, recreational, and other support ser
vices for approximately 45,000 blind and multihandicapped blind 
persons. These workshops are located in 35 States, the District 
of Columbia, and the Commonweal th of Puerto Rico. ~Jany of these 
workshops are private nonprofit agencies while others are oper
ated under the auspices of State agencies. 

NIB has as its major responsibility the allocation of Federal 
Government Purchase Orders among these qualified workshops. In 
addition, we provide a wide range of supportive services to 
these workshops so that they can develop, improve, and _expand 
their total range of services for blind and multihandicapped. 
blind persons. These include, but are not limited to, such ser· 
vices as product research and development, quality assurance, 
costing and pricing, industrial and mechanical engineering, sub
contract procurement, public education, and assistance with the 
development of effective vocational rehabilitation programs. I 

SKILCRAFT8 
[,f'JflOPING INOUSTlllAl EMPLQVMfm 1=1)11 JHJ:' IJATIQN'S et1NO CITIZEtlS 
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am enclosing for your information a copy of our most recent 
Annual Report and a paper entitled "An Introduction to National 
Industries for the Blind." These materials will explain to you
in detail the functions and services of NIB and how we work 
cooperatively with the associated workshops in developing ex
panded employment opportunities for multihandicapped blind per
sons. The basic goal of NIB and its associated workshops is to 
provide employment and related services for blind persons who 
are not yet capable of employment in the competitive sector. 

While I very much enjoyed the opportunity to attend. your recent 
conference, I do believe that there are two issues which seri
ously impact upon workshops for the blind which need to be ad
dressed :in greater detail. One of these issues was covered to 
some extent during the conference while the other issue received 
very little attention. 

The first issue is the disincentives inherent in the Supplemental 
Security Income and Social Security Disability Insurance Programs 
which was reviewed by a number of the speakers during the con
ference. However, these programs have a compounded e f feet on 
those persons served in workshops for the blind who have multiple 
handicapping conditions. While the Supplemental Security Income 
Program for blind persons is considerably more liberal than the 
Social Security Disability Insurance Program for blind persons,
both have earnings limitations which cause serious concern in the 
minds of numbers of blind persons regarding continued employment. 
When a blind person approaches the earnings limitation under 
either of these programs he or she is placed in the position of 
jeopardizing both cash and medical coverage benefits. Experience
has shown that the effect of this is that numbers of blind per
sons purposely keep down production, purposely have high absen
teeism or simply stop working as they approach this earnings 
limitation. In addition, an HEW representative once advised us 
that approximately 43,000 blind persons are "out there somewhere" 
who could possibly benefit from the services of a workshop for 
the blind. It is our opinion that many of these blind people do 
not take advantage of these services simply because they fear 
jeopardizing either their SSI or SSDI benefits. 

While the intent of the Congress in establishing both of these 
programs was to provide a basic level of support for persons who 
are handicapped by blindness, the programs, in effect, have had 
a negative effect on blind persons capable only of sheltered em
ployment. Workshops for the blind are now finding that they must 



669 

National Industries for the Blind 

Mr. Arthur S. Flellljlling 3 June 9, 1980 

become more and more involved in developing part-time work pro
grams in order to meet the needs of blind persons who are covered 
by either of these programs and fear approaching the earnings 
limitations. I am sure you can see that this makes it rather 
difficult for workshops for the blind to provide a continuum of 
needed vocational ~nd ancillary services for the individual blind 
person. 

The SSI and SSDI earnings restrictions have had the effect of in
hibiting many blind and multihandicapped blind persons from living 
up to their full potential as productive members of our society. 
Our experience has shown that the primary fear of blind persons in 
such a position is the fear of losing their medical benefits. The 
benefits available under both the Medicare and Medicaid Programs 
are quite extensive and in many cases cannot be duplicated by
either workshops for the blind or competitive industry. 

The second issue relates to the potential curtailment of employ
ment opportunities for multihandicapped blind persons who are not 
capable of employment in the competitive sector. Approximately 
60% of all blind persons receiving an employment service in the 
NIB-associated workshops have a vocational handicap in addition fo 
blindness. A study by the American Foundation for the Blind in 
the early 1970's of 9,000 multihandicapped blind children showed 
that 80% of this group were mentally retarded. In addition, a 
full 75% of those blind children had a third vocational handicap.
These children are rapidly reaching employment age and will pre
sent a new set of problems which will have to be dealt with pri
marily by workshops for the blind or the agencies of which they 
are a part. 

As you may know, there has been a movement over the last two years 
on both Federal and State levels which would require the payment 
of minimum wages to all blind persons receiving an employment ser
vice in a workshop for the blind. WhUe this may seem to be a 
most positive step on the surface, it will, if effected, have a 
monumental negative effect on services for multihandicapped blind 
persons who are not capable of employment in the competitive sec
tor. This movement is basically aimed at the elimination of 
Section 14C of the Fair Labor Standards Act which allows the DOL 
to exempt from minimum wage requirements, workshops serving blind 
or handicapped persons so as not to eliminate employment oppor
tunities for those persons who are not capable of employment in 
the competitive sector. It should be noted that the NIB-associated 
workshops paid out in subsidies over $1,000,000 in fiscal year 
1979. Subsidies can be defined as wage payments over and above 
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the true earnings of the individual. Recent informa t"ion compiled 
~y NIB shows conclusively that it would require approximately an 
additional $3,000,000 annually in order to bring all blind per
sons in workshops for the blind associated with NIB up to the 
present minimum wage of $3.10 per hour. There has yet to be any 
valid suggestion as to where these funds might come from. 

However, the true cost cannot be expressed in dollars. If such 
a minimum wage requirement became the law, the result would be 
the immediate cessation of employment services for large numbers 
of multihandicapped persons who are now capable only of specialized 
employment in a workshop for -the blind. 

Even this does not give a true pic-~ure of. the real cost in human, 
servlces. In the future, as thou·s.ands of mui tihandicapp~d blind 
persons reach a stage of development where· plac·ement in a special 
workshop becomes a realistic goal, such placement may be denied 
unless that multihandicapped blind person can attain close to the 
minimum wage established by law. This then will deny vocational 
opportunities to these persons because the workshop will not be 
able to afford the large supplement required to hring them to the 
mandated minimum wage without regard to productive ability. A 
requirement of this type certainly seems contrary to the Rehabili
tation Act which mandates a service priority for severely handi
capped persons. 

While NIB supports your efforts to explore, define, and eliminate 
the barri¥\rs faced by handicapped persons who are capable of 
competing with their non-handicapped peers, we also believe atten
tion must be paid to the employment rights of persons who have 
handicaps in addition to blindness and are not yet capable of 
employment in the competitive ~ector. 

If we at NIB can provide you with any additional information or 
answer any questions that you might have, we will be most happy 
to do so. Please feel free to call on us at your convenience. 

Robert llanyc 
Rehabilitation Services Advisor 

RH:jec 

Enclp;;(!res 
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