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THE UNITED STATES COMMISSION ON CIVIL RIGHTS

The Uhited States Commission on Civil Rights, created by the Civil Rights Act of
1957, is an independent, bipartisan agency of the executive branch of the Federal
Government. By the terms of the act, as amended, the Commission is charged with
the following duties pertaining to discrimination or denials of the equal protection
of the laws based on race, color, religion, sex, age, handicap, or national origin, or
in the administration of justice; investigation of individual discriminatory denials of
the right to vote; study of legal developments with respect to discrimination or
denials of the equal protection of the law; appraisal of the laws and policies of the
United States with respect to discrimination or denials of equal protection of the
law; maintenance of a national clearinghouse for information respecting discrimina-
tion or denials of equal protection of the law; and investigation of patterns or
practices of fraud or discrimination in the conduct of Federal elections. The
Commission is also required to submit reports to the President and the Congress at
such times as the Commission, the Congress, or the President shall deem desirable.

THE STATE ADVISORY COMMITTEES

An Advisory Committee to the United States Commission on Civil Rights has been
established in each of the 50 States and the District of Columbia pursuant to section
105(c) of the Civil Rights Act of 1957 as amended. The Advisory Committees are
made up of responsible persons who serve without compensation. Their functions
under their mandate from the Commission are to: advise the Commission of all
relevant information concerning their respective States on matters within the
jurisdiction of the Commission; advise the Commission on matters of mutual
concern in the preparation of reports of the Commission to the President and the
Congress; receive reports, suggestions, and recommendations from individuals,
public and private organizations, and public officials upon matters pertinent to
inquiries conducted by the State Advisory Committee; initiate and forward advice
and recommendations to the Commission upon matters in which the Commission
shall request the assistance of the State Advisory Committee; and attend, as
observers, any open hearing or conference which the Commission may hold within
the State.
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The New Wave
of Federalism:

BLOCK GRANTING AND CIVIL RIGHTS
IN THE SOUTHWEST REGION

A report prepared by the Arkansas, Louisiana, New
Mexico, Oklahoma and Texas Advisory Committees
to the United States Commission on Civil Rights.

Attribution:

The findings and recommendations contained in this
report are those of the Arkansas, Louisiana, New
Mexico, Oklahoma and Texas Advisory Committees
to the United States Commission on Civil Rights
and, as such, are not attributable to the Commission.
This report has been prepared by the State Advisory
Committees for submission to the Commission, and
will be considered by the Commission in formulating

its recommendations to the President and the
Congress.

Right of Response:

Prior to the publication of a report, the State
Advisory Committees offer to all individuals or
organizations that may be defamed, degraded, or
incriminated by any material contained in the report
an opportunity to respond in writing to such
material. All responses have been incorporated,
appended, or otherwise reflected in the publication.
Additional opportunities for review and comment
by affected agencies and institutions have also been

provided and are included in the Appendix of this
report.



LETTER OF TRANSMITTAL

Arkansas, Louisiana, New Mexico,
Oklahoma and Texas Advisory Committees
to the U.S. Commission on Civil Rights
January 1983

MEMBERS OF THE COMMISSION
Clarence M. Pendleton, Jr., Chairman
Mary Louise Smith, Vice Chairman
Mary Frances Berry

Blandina Cardenas Ramirez

Jill S. Ruckelhaus

Murray Saltzman

John Hope III, Acting Staff’ Director
Dear Commissioners:

The Arkansas, Louisiana, New Mexico, Oklahoma and Texas Advisory Commit-
tees submit this report on their study of the block grant program in their respective
States and in the Southwest region as a whole.
This report is based on information gathered through a series of consultations
convened by each of the Advisory Committees in the five States within the
Southwestern Region over a five-month period ranging from March through July
1982. The purpose of these consultations was to obtain information pertaining to
the administration of block grant programs in each of the States and to evaluate to
the extent possible, the impact of these programs on minorities, women, the elderly,
and the handicapped in these States. Each of the consultations also dealt with issues
relating to civil rights enforcement at both the State and Federal levels, as well as
citizen participation in the context of the block grant program. In addition, the
specific concerns of Native Americans in Oklahoma and New Mexico with regard
to block grants were addressed in the consultations held in those two States.
This report is designed to fulfill five purposes. First, it provides a general overview
of the block grant program in the Southwestern Region. Secondly, it discusses key
issues relating to civil rights enforcement and citizen participation not only from a
regional perspective, but also on a State-by-State basis. Thirdly, it focuses on issues
that are unique to the region in the area of block grants such as Native American
concerns. Fourthly, it examines the decisionmaking processes within each of the
States as it relates to block grants. Finally, a minimum standards checklist is
included to ensure nondiscriminatory implementation of block grant programs by
each of the States within the region. )
On the basis of their review, the five Advisory Committees have jointly defined
and outlined a series of concerns relating to the implementation of block grants in
the Southwestern Region. These concerns are as follows:
Each of the Committees is extremely concerned that the enforcement of civil
rights laws and anti-discrimination provisions under the block grants at the
Federal level appear to be inadequate. This concern is based, in part, on
indications that the implementing regulations promulgated by the U.S. Depart-
ment of Health and Human Services, U.S. Department of Education, and the
U.S. Department of Housing and Urban Development, do not provide specific

£



instructions dealing with civil rights requirements, nor do they establish a clear
system for monitoring and enforcing compliance with these requirements. This
condition is made even more untenable by the fact that with few exceptions,
most of the States within the Southwestern Region lack an effective central
agency to handle civil rights complaints resulting from the block grant programs
being administered by the State.
The Advisory Committees are equally concerned that under the block grants,
public input into the decisionmaking process is, at best, unsure. Moreover, many
of the States within the region have been slow in implementing a viable citizen
participation process. If this situation is allowed to continue, the Advisory
Committees are fearful that citizen participation in the context of the block grant
program may be significantly reduced.
The issue of citizen participation has a direct bearing on how the States perceive
their role in the area of decisionmaking. The Advisory Committees are
concerned that in each of the States within the region, decisions regarding the
distribution of funds under the various block grants are being made with little
input from those populations most affected—the elderly, the handicapped,
minorities, and women with dependent children. This concern is heightened by
the fact that the States have much greater discretion under the block grant
program to establish program priorities and eligibility criteria for human services
than under the categorical programs.
With regard to Native American populations in New Mexico and Oklahoma, the
Advisory Committees are especially concerned about the impact of block grants
on their sovereignty status. Moreever, not only are the tribes in both States
ineligible for direct funding under most block grants—the Federal funding
formulas used for allocating these funds almost ensure that the programs they
will be able to administer will be underfunded.
Finally, little has been done by the States to deal with the issue of urban Indians
in the context of the block grant program.
We urge you—the Commission—to consider our concerns, and assist us in carrying
out follow-up activities on this very important matter. We also urge the
Commission to carefully consider the Minimum Standards Checklist which was
adopted by us to provide assistance to both, State governments and community
groups in evaluating procedures being utilized to operate block grant programs and
to assure nondiscriminatory implementation of the block grants as a possible
framework for Federal monitoring and compliance review.

Respectfully,

Marcia Mclvor, Chairperson Earl Mitchell, Chairperson
Arkansas Advisory Committee Oklahoma Advisory Committee
Louis Pendleton, Chairperson Denzer Burke, Chairperson

Louisiana Advisory Committee Texas Advisory Committee

Roberto Mondragon, Chairperson
New Mexico Advisory Committee
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PREFACE

. .we are not cutting the budget simply for the sake of sounder financial
management. This is only a first step toward returning power to States and
communities, only a first step toward reordering the relationship between

citizen and government. . .
President Reagan, March 20, 1981

The U.S. Commission on Civil Rights has a mandate to appraise Federal laws and
policies with respect to discrimination or denial of equal protection of the laws
because of race, color, religion, sex, age, handicap or national origin. Pursuant to
this mandate, the five State Advisory Committees in the Southwest Region
(Arkansas, Louisiana, New Mexico, Oklahoma, and Texas) initiated a regionwide
project focusing on the use of block grants as a means of returning responsibility
for social programs to the States. However, along with the increased responsibility
also came the budget cuts in funding and a substantial decrease in federally imposed
statutory and regulatory requirements. Because the Committees were concerned
about the potential impact of these changes it was decided in February 1982, to
examine the process of block grant funding and, to the extent possible, to determine
its civil rights implications for minorities, women, the elderly and the handicapped
in the region.

The specific goals of the project were to examine the block grant process to
determine what civil rights protections and assurances were in place. In addition,
the Advisory Committees sought to inform the public in each State of the funding
process, and to provide a general forum for individuals and organizations to discuss
the ramifications of block grants. To achieve these goals, the Committees agreed to
convene a meeting in their respective States to enable State and Federal officials, as
well as legislators, community leaders, heads of human service agencies, communi-
ty organizations, provider groups, tribal representatives and civil rights groups to
share their views on the block grant programs. To facilitate a free flow of ideas, a
consultation format was used for these meetings. These consultations were held in
the following locations: Little Rock, Arkansas, March 24, 1982; Baton Rouge,
Louisiana, April 15, 1982; Austin, Texas, May 27, 1982; Oklahoma City, Oklahoma,
June 21-22, 1982; and Santa Fe, New Mexico, July 22, 1982. This report
summarizes the information received by the Advisory Committees in these five
consultations.



The report itself consists of four parts. Part I includes a regional analysis of the
issues and incorporates the major concerns of participants at each of the
consultations. Part II encompasses a Minimum Standards Checklist designed to
provide guidance and assistance to State officials and private citizens, as well as
community groups in evaluating procedures used to administer block grant
programs. In Part III, separate reports for each of the States are presented. These
are designed to provide a summary of the issues covered at each of the State
consultations. The final section of this report incorporates letters of response from
the governor’s office in each of the five States within the region, as well as from
pertinent Federal officials.
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PART 1
" REGIONAL ISSUES




Chapter 1

The New Wave of Federalism: Block
Granting in the Southwest Region

The specific population being affected include pregnant

women, single parent families, infants, children, youth,

minorities, elderly, and the handicapped.*

Whether or not one agrees with the bureaucracy
that is our Federal Government, its activities cannot
be ignored because they impact daily on our lives.
Federal funds constitute a significant component of
any State’s budget. Since the amount of money that
the Federal Government collects and then sends
back to the States is in the billions, it is reasonable to
assume that, in financially troubled times, this is a
source of wealth that will be considered when there
is a national effort to reduce Federal spending. A
major part of the New Federalism philosophy is to
reduce the size of the Federal Government by
cutting the budget and to turn back responsibility for
domestic social programs to States. This is being
done through a block grant funding approach. Block
grant funding is generally defined as a consolidation
of narrowly focused, tightly controlled categorical
programs into large, virtually unrestricted grants
that give wide discretion to States on how to use the
monies.

Block grants are not new to the 1980’s. Their use
has merely been increased over the past couple of
years and is likely to be increased in the future. The
Department of Housing and Urban Development
(HUD), for example, has been administering the
Community Development Block Grant since 1974.
This block grant has received little attention because
it was just one means used to get monies to the

1 Testimony before the Oklahoma Advisory Committee to the
U.S. Commission on Civil Rights in Oklahoma City, Oklahoma,
June 21-22, 1982 t(hereafter cited as OK. Transcript), p. 17. See
also, Tulsa Metropolitan Human Service Commission, Human

States. Another method was categorical grants
which are funds that are earmarked for a specific
purpose. General revenue sharing was yet another
method. In general, revenue sharing funds were
allocated by a formula to State and local govern-
ments with few requirements as to how the money
was to be spent.

With the new wave of Federalism came the
increased importance of the block granting ap-
proach. These grants combined many of the charac-
teristics of the categorical and revenue sharing
grants. Block grants are essentially monies allocated
to States by formula and designated for use in broad
program areas such as health, community services,
and home energy assistance with few or minimal
Federal strings attached. During the 1981 Federal
budget process, the President proposed and
Congress acted on a number of block grant propos-
als. The Omnibus Budget Reconciliation Act of
19812 was signed into law on July 29, 1981. Chart 1
indicates the nine block grants that Congress autho-
rized and the designated Federal agency which
administers each.

While nine grants may appear to be a relatively
small number, it is important to note that these
grants represent several billion dollars. Additionally,
while at present only a small number of Federal
programs have been block granted, there is every
indication that many more programs will be block
granted in the future. Chart 2 describes the numbers

Services Funding in Tulsa County, Preliminary Report, May 3, 1982,
p-4.

* Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97~
35, 95 Stat. 357.



CHART 1

Block Grant

Administering Federal Agency

1. Community Development

2. Elementary and Secondary Education

3. Community Services

4. Preventive Health and Health Services

5. Alcohol and Drug Abuse and Mental Health
6. Primary Care

7. Maternal and Child Health Services

8. Social Services

9. Low-income Home Energy Assistance

U.S. Dept. of Housing and
Urban Development (HUD)!

U.S. Department of Education?

U.S. Dept. of Health & Human Serv.3
U.S. Dept. of Health & Human Serv.3
U.S. Dept. of Health & Human Serv.3
U.S. Dept. of Health & Human Serv.3
U.S. Dept. of Health & l-iuman Serv.3
U.S. Dept. of Health & Human Serv.3
U.S. Dept. of Health & Human Serv.3

SOURCE: 1. U.S. Department of Housing and Urban Development, Region VI.

2. U.S. Department of Education.
3. U.S. Department of Health and Human Services, Region VI.

and types of categorical programs that have been
consolidated into block grants as of October 1981.

Probably the most significant changes that have
come about with block grants are the elimination of
competition between the States for Federal monies,
the elimination of matching requirements for all
block grants except Primary Care, the great discre-
tion that States now have in the implementation of
the grants because of the elimination of detailed
regulations and guidelines governing the expendi-
ture of such funds, and relaxed reporting require-
ments. The roles of State legislatures and State
executives in the block grant process have also
significantly changed.

The formula used for the distribution of funds for
all but the Social Services Block Grant is based on
the amount received by States in Fiscal Year 1981
for the categorical programs now consolidated.
State populations and low-income populations are
also key factors in the funding formulas of some
blocks. Chart 3 lists the block grants accepted by
each State in the Southwest Region as of August
1982. Chart 4 indicates the agencies within each
* Testimony before the Louisiana Advisory Committee to the

U.S. Commission on Civil Rights in Baton Rouge, Louisiana,
April 15, 1982 (hereafter cited as LA. Transcript), pp. 151-152,

4

State that have been designated to administer the
various block grants.

Many are concerned about the changes in the
method of allocating funds and the impact this will
have on certain programs. Brenda Quant of the
Louisiana Hunger Coalition in discussing the possi~
ble impact on the programs at the consultation in
Louisiana said:

. -When we began to collect information about what the
changes were going to mean to people. . .we began to
realize that. . .it’s not enough just to say “Let’s save the
food stamp program,” or “Let’s save school lunch,”
because everything was under attack. In fact [we] came up
with the slogan “Ash it all to save it all.” And that is what
we rallied people around.?

Discretion

In addition to changes in the fund allocation
formula, the single most important change brought
about by’ block grants is the discretion that the
Federal Government has deliberately placed in the
hands of State governments. The final regulations
issued by the U.S. Department of Health and Human

W
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CHART 2

Consolidation of Categorical Programs into Block Grants

— Community Action/Local Initiative
— Senior Opportunities and Services
—Community Food and Nutrition

— Emergency Medical Services
— Health Incentive Grants
Comprehensive Public Health Services)
— Hypertension Control
-- Rodent Control
— Fluoridation
— Health Education/Risk Reduction
- Home Health Services
-~ Rape Prevention and Crisis Services

— Mental Health Services
— Drug Abuse Project Grants

|

Community Services
Block Grant

Preventive Health
and Health Services
Block Grant

Alcohol, Drug Abuse

— Basic Skills Improvement

— Instructional Materials & School
Library Resources

— Improvement in Local Education

Practice
— Guidance, Counseling, and Testing
- Strengthening State Educational

Agency Management
— Emergency School Aid Act
— Pre-College Teacher Development
in Science
— Teacher Corps
— Teacher Centers
— Metric Education
— Aris in Equcation
— Preschool Partnership Programs
— Consumer Education
— Youth EmpIoEnent
— Law-Related Education
~— Environmental Education
— Health Education
— Correction Education
— Dissemination of Information
— Biomedical Sciences
— Population Education
— International Understanding
— Community Schools
— Gifted and Talented Children
— Educational Proficlency Standards
— Safe Schools
- Ethnic Heritage Studies
— Career Education
— Desegregation Training and

Advisory Services

SOURCE: U.S. Department of Education

Education
Block Grant

— Title XX State and Local Training

SOURCE: U.S. Department of Health and Human Services

— Drug Abuse State Formula Grants P | and Mental Health

— Alcoholism Project Grants Block Grants

— Alcoholism State Formula Grants

— Community Health Centers Primary Care

— Primary Care Research and - ary
Demoarnystration Block Grant

— Maternal and Child Health

- Crir led Children Service

— S8l Disabled Children

— Hemophilia Maternal and Child

— Sudden Infant Death Syndrome P | Health Services

— Lead-Based Paint Poisoning Block Grant
Prevention

— Genetic Diseases

— Adolescent Pregnancy

— Low-Income Energy Assistance » g:g'%ﬁ:stance

— Title XX Social Services "

— Title XX Day Care - Social Services

Block Grant

— Community Development

)

Community
Development
was already a
Block Grant.

SOURCE: U.S. Department ot Housing and Urban Development (HUD)




CHART 3

Block Grants that the States in the Southwest Reglon had Accepted or
Indicated An Intent to Accept As of September 1982

Preventive Alcohol, Drug

STATE Dovalopmont _ Education _Sondces’  Hoafh Sorv.  Montal Heallh  Gare®  Heaith Sem,

ARKANSAS X X X X X

LOUISIANA X X X X X X

NEW MEXICO? . X X X X X X X
OKLAHOMA X X X X X X X X
TEXAS X X X X X X X X

SOURCE: Consultation Transcripts, Arkansas, Louisiana, New Mexico, Okiahoma, and Texas.
1Primary Care was not avallable untll October 1, 1982,
2As of September, 1982, New Mexico had not accepted the Community Development Block Grant.
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CHART 4

State Agencies Responsible for Block Grant Implementation

STATE AGENCY BLOCK GRANTS
ARKANSAS Department of Human Services Social Services
Low-income Home Energy Assistance
Community Services
Alcohol, Drug Abuse and Mental Health Services
Preventive Health & Health Services
Department of Health Maternal & Child Health Services
Primary Care
Department of Education Elementary & Secondary Education
Industrial Development Commission Community Development
LOUISIANA Department of Health and Human Resources Social Services
Low-Income Home Energy Assistance
Alcohol, Drug Abuse and Mental Health Services
Preventive Health & Health Services
Matemnal & Child Health Services
Primary Care
Department of Labor Community Services
Department of Urban and Community Affairs Community Development
Department of Education Elementary & Secondary Education
NEW MEXICO Department of Health and Environment Preventive Health & Health Services
(Health Services Division) Matemal & Child Health Services
Alcohol, Drug Abuse and Mental Health Services
Department of Human Services Social Services
Low-Income Home Energy Assistance
Department of Education A Elementary & Secondary Education
OKLAHOMA Department of Economic and Community Community Services
Affairs (DECA), Division of Human Development Community Development
Overall Coordination of Information on Block
rants: Department of Economic and Community
Aftairs)
Department of Human Services Social Services ’
Low-Income Home Energy Assistance
Health Department Preventive Health & Health Services
Maternal & Child Health Services
Department of Mental Health Alcohol, Drug Abuse and Mental Health Services
Department of Education Elementary & Secondary Education
TEXAS Health Department Preventive Health & Health Services
Matemal & Child Health Services
Human Resources Social Services
Low-Income Home Energy Assistance
Department of Community Affairs Community Services
Community Development
Drug Program
Texas Commission on Alcoholism Alcohol Program
Mental Health Department Mental Health Services
Department of Education Elementary & Secondary Education




Services (HHS) emphasize that block grant pro-
grams are intended to confer wide discretion on the
States.* The new philosophy is that the ultimate
check on what States do with the allocated Federal
dollars is the State’s accountability to its citizens. If
citizens are unhappy with the manner in which
States are administering the block grants, they can
make their feelings known at the ballot box.

In the past, certain assurances were required
before money was sent to the States and Federal
agencies monitored compliance with these assur-
ances. An example of a standard assurance would be
a statement of agreement to utilize the funds in a
nondiscriminatory manner. The Federal Govern-
ment is also allowing them to monitor their own
compliance. In other words, States are now to
interpret what the assurances mean and whether they
are in compliance unless the HHS determines that the
interpretation is clearly erroneous. (Emphasis add-
ed) The HHS final regulations state:

. .when an issue arises as to whether a State has
complied with its assurances and the statutory provisions,
the Department [HHS] will ordinarily defer to the State’s
interpretation of its assurances and the statutory provi-
sions. Unless the interpretation is clearly erroneous, State
action based on that interpretation will not be challenged by
the Department.® (Emphasis added)

The possible effect of these regulations could be 50
different legal interpretations.®

This discretion is further enlarged by another
section of the regulations which state in part:

. . .to the extent possible, we will not burden the States’
administration of the programs with definitions of permis-
sible and prohibited activities, procedural rules, paper
work and recordkeeping requirements, or other regulatory
provisions. The States will, for the most part, be subject
only to the statutory requirements, and the Department
will carry out its functions with due regard for the limited
nature of the role that Congress has assigned to us.”

State Legislative and Executive Roles

The statute and the regulations are not specific as
to who acts for the State. In some States, this may
create a potential struggle between the legislature
and the governor in the implementation of the block

¢ 47 Fed. Reg. 29472, 29474 (1982).

5 47 Fed. Reg. 29472, 29478 (1982).

¢ Telephone interview with William Acosta, Regional Adminis-
trator, Office of Human Development Services (HHS), Region
VI, Dallas, TX, Sept. 24, 1982.

7 47 Fed. Reg. 29472 (1982).

8 OK. Transcript, p. 68.

grant programs. According to one governor, in a
State with a strong legislature, “the governor pro-
poses and the legislature disposes.”® Each State in
the Southwest Region has dealt with this issue in its
own way.

In this region, the greatest activity has probably
occurred in Oklahoma, which has both a strong
governor and a strong legislature. This State also has
a strong constitutional mandate which forbids one
branch of government from attempting to exercise
the powers properly belonging to another branch of
government.®

In October 1982, the Oklahoma L egislature creat-
ed a Joint Committee on Federal Funds which
consisted of ten members of the legislature including
the President Pro Tempore of the Senate, the
Speaker of the House of Representatives, and the
cheirpersons of the Senate Appropriations Commit-
tee ‘and the House Appropriations and Budget
Committee. The Joint Committee was given the
power to approve or disapprove applications for
Federal financial assistance by any State agency. A
State agency could not submit any application to the
Federal Government without this approval. How-
ever, the attorney general of Oklahoma declared this
an “unconstitutional abridgment of the separation of
powers.”?® The governor felt that this function of
disapproving applications was basically an adminis-
trative task of overseeing Federal programs. He also
felt that during the next session, the legislature will
introduce another bill on this issue.?

State Representative Joe Manning, appearing be-
fore the Oklahoma Advisory Committee, was con-
cerned that the Joint Committee now has no
authority to enforce its recommendations and that
there is no legislative procedure to determine the
effectiveness of the various block grant programs.1?
While this may be true, others suggested that the
legislature has a significant role through its appropri-
ations function in that it controls the purse strings.*®

New Mexico has also been involved in a debate
between the governor and the legislature. Efforts
have been made by the New Mexico Legislature to
pass legislation providing greater legislative control
* Okla. Const. Art. 4, §1.

1 Okla. Atty. Gen. Op. No. 82-45, p. 8 (1982).
1 OK. Transcript, pp. 54-55.

B fbid,, p. 137.
Tbid., pp. 182-184.
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CHART 5

Prohibited Bases of Discrimination for Each Block Grant

in the Budget Reconciliation Act of 1981

Race/ National
Color Origin Sex Age Handicap Religion
1. Community Development X X X X X X
2. Elementary and Secondary
Education* - - - - - -_
3. Community Services X X X X X °
4, Preventive Health and
Health Services X X X X X X
5. Alcoho! and Drug Abuse
and Mental Health X X X X X X
6. Primary Care X X X X X X
7. Maternal and Child Health
Services X X X X X X
8. Social Services™® - - - - - -—
9. Low-income Home
Energy Assistance X X X X X .

SOURCE: Omnibus Reconciliation Act of 1981.

“Prevailing law makes prohibitions against discrimination.

sNot specifically prohibited.




of Federal funds. These efforts,
largely unsuccessful.2¢

tion
over the allocs
h owever, have been

Civil Rights Enforcement

Because of the nature of the U.S. Commission on
Civil Rights’ jurisdiction to appraise Federal laws
and policies with respect to discrimination or denial
of equal protection of the laws because of race,
color, religion, sex, age, handicap, or national origin,
it has had a vital interest in exploring the impact of
the changes resulting from the block grant approach
on civil rights. Concern was expressed that block
grants could minimize or eliminate civil rights
protections available under previous categorical
programs. While block granting represents a basic
change in the system of allocating Federal financial
assistance, funds provided under block grant pro-
grams are not immune to civil rights requirements.
The majority (seven of nine) of the block grants
have specific statutory language which prohibits
discrimination in the use of such funds. Additionaily,
existing Federal civil rights legislation has not been
repealed.
¢ Testimony before the New Mexico Advisory Committee to
the U.S. Commission on Civil Rights in Santa Fe, New Mexico,
July 22, 1982 (hereafter cited as NM. Transcript), p. 262.

13 U.S. Department of Justice, Theodore B. Olson, Assistant
Attorney General, Office of Legal Counsel, Memorandum for

10

Basically all grants are to be implemented in a
nondiscriminatory manner. However, there is some
variance in the individual grants. Chart 5 summa-
rizes the prohibited bases of discrimination for each
block grant authorized in the Omnibus Budget
Reconciliation Act.

As Chart 5 shows, the Budget Reconciliation Act
itself does not contain language specifically prohibit-
ing discrimination in two of the block grants—
Education and Social Services. However, the Office
of Management and Budget has asked the Justice
Department for a legal opinion as to whether the
grants not having specific nondiscrimination lan-
guage are subject to existing laws prohibiting dis-
crimination in Federally-assisted programs. The
Justice Department has decided that these grants are
indeed subject to these laws,*® so that all block
grants are to be implemented in a nondiscriminatory
manner. (Emphasis added) However, no provisions
were made to ensure that the grants will be imple-
mented in a nondiscriminatory manner.

Michael Horowitz, Counsel to the Director, Office of Manage-
ment and Budget, Re: Applicability of Certain Cross-Cutting
Statutes to Block Grants Under the Omnibus Budget Reconcilia-
tion Act of 1981 (March 12, 1982).
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Chapter 2

Civil Rights Enforcement

I'm appalled at them [members of the community] being
naive enough to feel that. . .all these racists that I've spent
most of my adult life trying to either dissuade, go around,
or simply run over, are going to suddenly roll over and
play dead as if they no longer exist.

. .now any time the states become responsible for the
guaranteeing of our rights as provided under the Constitu-
tion of the United States, we lose every time.!

One of the major concerns expressed at each of
the consultations in the Southwest Region was the
confusion about the respective roles and responsibili-
ties of the Federal and State governments with
regard to civil rights monitoring and enforcement in
block grant programs.? Consultation participants
viewed the new block grant programs as shifting the
major responsibility for assuring civil rights protec-
tions to the States.® This was not a popular feature
of block granting. Brenda Quant of the Louisiana
Hunger Coalition objected to increasing Louisiana’s
role in civil rights as she felt this was a return to
“States’ rights.”

Raul Vasquez, a representative of the League of
United Latin American Citizens (LULAC), at the
Texas consultation expressed a similar view. He told
the Committee:

. . .Texas has historically been far less sensitive to minori-
ties and civil rights than has the Federal Government.®

* Testimony before the Arkansas Advisory Committee to the
U.S. Commission on Civil Rights in Little Rock, Arkansas,
March 24, 1982 (hereafter cited as AR. Transcript), p. 298-299.

* Testimony before the Texas Advisory Committee to the U S
Commission on Civil Rights in Austin, Texas, May 27, 1982
(hereafter cited as TX. Transcript), p. 299.

In New Mexico, giving the State responsibility for
civil rights was viewed as tipping the scale against
minorities, women, the elderly and the handicapped.
According to Kathi Harmon, of the Governor’s
Committee on Concerns of the Handicapped:

. . .Turning prograrms back to the State will mean that too
many squeaky wheels get greased (ie., that those with
political clout will fare better than the truly needy).®

Juan R. Vigil, director of the Albuguerque Human
Rights Department, cited a different example in
support of his fear of States acquiring civil rights
enforcement responsibilities:

The State Human  Rights Commission is
the. . .existing. . .Jagency designated to handle] discrimi-
nation complaints fin New Mexico]. Yet, every time the
legislature meets, a major effort is made to abolish the
commission. Recently, such legislation was passed, but
was ultimately vetoed by the Governor. This tells us that a
significant number of our legislators have not taken
seriously the need to protect our civil rights, or the
enforcement of nondiscrimination.?

In Arkansas, Howard Love, president of the
Urban League of Arkansas, reflected on the history
of other Federal block grants in the State of
Arkansas and the civil rights problems they posed:

The. . .question has to do with civil rights compliance
and the enforcement of nondiscrimination provisions

AR. Transcript, p. 182.
LA. Transcript, p. 137.
TX. Transcrips, p. 331.
NM. Transcript, p. 78.
Ibid., p. 13.
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under the block grant [program]. Well, we've had revenune
sharing, we’'ve had the Law Enforcement Assistance
Program, and we’ve had Comprehensive Employment and
Training Act (CETA), and we've also had the Community
Development Block Grant Programs.

He continued:

As forerunners to the type of block grants that’s been proposed
now, if we look at Law Enforcement Assistance Administra-
tion of block grants to States, we find that there was no,
absolutely no civil rights and nondiscrimination enforcement
in that process at all. The Justice Department had to come
into the State and force the State Police Department to
begin to address the issue of discrimination.* (Emphasis
added)

Sandy Ingraham, a staff member of the Oklahoma
Coalition for Fair Block Grants, espoused a similar
view in Oklahoma.? She expressed concern that,

. .nowhere, federally or locally, is there any kind of
required reports and I don’t know how anyone can try to
analyze the effect of civil rights violations if nobody is
having to report on minority participation in pro-
grams. . .1°

There is interest in the civil rights implications of
block grant programs becanse many believe that
such programs may have a disproportionate impact
and burden on minorities, women, the elderly, and
the handicapped, if adequate protections for ensur-
ing nondiscrimination are not safeguarded. In New
Mezxico, Alfred Rucks, representing the National
Association for the Advancement of Colored People
(NAACP), noted the importance of these protec-
tions in light of the present state of the economy. In
his opinion,

. . .Racism. . .tends to increase as hard times increase.:!

In Texas, Zy Weinberg of the Anti-Hunger Coali-
tion of Texas, while not claiming racism, did allege
that:

[In Texas] minorities, women, the elderly, and the handi-
capped, have been disproportionately affected by the
budget cuts and the block grants enacted to date.**

A member of the Texas Legislature, Representa-
tive Wilhelmina Delco offered an explanation for
this. In her opinion, minorities fare much better
under federally administered programs. She went on

% AR. Transcript, p. 236.
* OK. Transcript, p. 35.
1 Ibid., p. 34.

1 NM. Transcript, p. 66.
13 TX. Transcript, p. 334.
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to explain why most minorities favor having the
Federal Government monitor State programs:

I would submit that one of the reasons that poor people
and minority people have turned to the Federal Govern-
ment is because of the obvious abdication of the [States
civil rights] responsibility.

For the most part, the programs that have been generated
by the Federal Government have only been minimally and
reluctantly matched by the State of Texas, even though
the State of Texas is clearly one of the wealthiest in these
United States.®

A member of the New Mexico Legislature shared
a similar view and thus felt that the legislature
should not play a predominant role in the implemen-
tation of block grants.’* Senator Alfred Nelson said,
“I've seen very little or no evidence that the
legislature is really being sensitive to the needs of the
poor, the handicapped, the elderly, and the needy in
this State and that bothers me.”*s In support of this
statement, he cited the legislature’s recent refusal to
appropriate $100,000 to obtain the Community
Development Block Grant.’* Consequently, the
U.S. Department of Housing and Urban Develop-
ment (HUD) will continue to administer these funds
rather than the State.

Uncertainty about the extent to which civil rights
enforcement responsibility will remain with the
Federal Government or shift to the States is compli-
cated by the State agencies’ own interpretation of
statutory requirements and their own determination
of compliance with assurances. Basically, their
interpretation calls for little or no intervention.

The U.S. Commission on Civil Rights addressed
this issue in commenting on the U.S. Department of
Health and Human Services final regulations for
implementing block grant programs published in the
Federal Register on October 1, 1981. These com-
ments read in part:

. . .the rules provide minimal guidance to the States in
implementing the block grant programs; in some cases
they simpy reiterate statutory language without elabora-
tion or explanation. In other cases, they are overly broad,
omit major statutory provisions and do not provide
adequate compliance and enforcement procedures. Thus,
the rules fail to accomplish what the Commission consid-
ers to be one of the primary functions of such Federal

1 Jbid., p. 283.

1 NM. Transcript, p. 289.
1 Ibid.

1 Jbid., p. 291.
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regulations, ie., to clarify the responsibilities of Federal
fund recipients by translating broad statutory provisions
into clear, specific requirements that can be effectively
monitored and enforced.!”

The Commission pointed out that despite the exis-
tence of Federal enforcement mechanisms, programs
have been found to discriminate in the past and that
ample evidence of this is available. It also noted
there has been an added problem when Federal
assistance is provided through programs such as
block grants:

. . the wide latitude afforded States. . .in programs
funded through general revenue sharing, for example,
often has resulted in State and local governments circum-
venting nondiscrimination statutory provisions by freeing
State and local funds which were then used for discrimina-
tory purposes.™

Others feel that attempts to deregulate and free
the States from burdensome guidelines could easily
result in the adoption of procedures that are inade-

.quate for monitoring and enforcing compliance with

statutory civil rights requirements. For example, it
was cited in a report? dealing with revenue sharing
that:

. . .the teaching of experience under earlier civil rights
laws is that the key to success in performing a major
enforcement task is to establish good compliance machine-
ry and to demonstrate a willingness to impose sanctions on
those who violate the law.®

An important element in any civil rights enforce-
ment system, is a clearly defined grievance or
complaint processing procedure for potential benefi-
ciaries of the services being funded. However, the
U.S. Department of Health and Human Services
(HHS), in explaining complaint handling procedures
to be followed under the block grants, pointed out
that the States will determine whether or not they
are in compliance with the assurances that they have
signed. In those instances where Federal laws or
regulations do not apply States will be able to spend
block grant funds in accordance with their own laws
and regulations.®

17 John Hope, III, Acting Staff Director, U.S. Commission on
Civil Rights, letter to Richard S. Schweiker, Secretary, U.S.
Department of Health and Human Services, December 4, 1981.

1 Tbid.

»  Genergl Revenue Sharing: The Case for Reform, National
Sharing Project, February 1976.

In looking at procedures governing complaint
handling, recordkeeping and compliance reviews,
the following elements are important:

A. Complaint Handling Procedures

Although the regulations do not specify civil
rights complaint handling procedures to be imple-
mented at either the State or Federal levels the
Federal Government will continue to handle civil
rights complaints.22 However, the States will have
60 days within which to secure voluntary compli-
ance before the Federal Government can intervene.
If voluntary compliance cannot be obtained, the
appropriate Federal enforcement agency will take
over responsibility.

‘B. Recordkeeping

Many also felt that if civil rights enforcement is be
taken seriously, there must be an appropriate system
of reporting and recordkeeping that documents
compliance or infractions. A specific system of
reporting and recordkeeping, however, is not re-
quired under the current block granting system and
this could potentially present a problem for those
trying to monitor civil rights compliance.

The regulations also fail to prescribe a specific
format for submitting required applications and
reports. In discussing the application process, the
regulations cite the Act’s requirement that an annual
submission for each block grant be made before
funds are approved. That section goes on to say:

The Secretary [of the Department of Health and Human
Services] is not prescribing any particular format for the
submission or elaborating on its contents beyond what is
specified in the Act. States should simply insure that its
submission satisfies the statutory requirements.=

Once the submissions are received, the regulations
provide that:

The Department [HHS] will review the submissions to
determine that they are complete and in accordance with
statutory requirements. FUNDS WILL BE MADE
AVAILABLE TO ANY STATE FILING A COMPLETE
SUBMISSION.* (Emphasis added)

According to the regional administrator for the
Office of Human Development Services (U.S. De-

Ibid., p. 9.
47 Fed. Reg. 29472, 29477 (1982).
47 Fed. Reg. 29472, 29480 (1982).
47 Fed. Reg. 29474 (1982).

Thid.
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partment of Health and Human Services), the entire
submission could consist of a one sentence letter.?

The Department of Education has also published
its final regulations for the Education Block Grant
and Chapter 1 of the Education Consolidation and
Improvement Act of 1981. The regulations state in
very broad terms that all applicable civil rights laws
for recipients of Federal funds apply. For example:

Recipients of funds under Chapter 1 are recipients of
Federal financial assistance and, therefore, must comply
with Federal civil rights laws generally applicable to
recipients of Federal financial assistance. Consequently,
those statutes, as well as the regulations that implement
them, apply to Chapter 1 programs.?*

For Chapter 2 programs, the language is similar:

As the Secretary interprets other applicable statutes,
recipients of grant funds under Chapter 2 are recipients of
Federal financial assistance under the civil rights laws.
Therefore, those statutes, as well as regulations imple-
menting those statutes, apply to Chapter 2 programs.?”

In discussing civil rights enforcement procedures,
Bill McEuen, general counsel for the New Mexico
Department of Education, stated:

. . .there is simply no provision for any type of civil rights
monitoring or enforcement. All the law specifies is for us
to require assurance that they [the local school districts]
will receive the Chapter 2 monies, and [that] they tell us
they will comply. We have no power to enforce, monitor,
etc.?s

Mr. McEuen added, however:

The Office for Civil Rights [U.S. Department of Educa-
tion] has not lost any of its powers or any of its duties.
Under the new block grant system, they still have the
power to investigate complaints, to require records, to do
on-site investigations. They have, ultimately, the power to
withhold Federal funds from a school district which
cannot comply and refuses to remedy the discrimination
that has been uncovered. The Office for Civil Rights still
operates under a court order in the case of Adams v. Bell,
which requires it to investigate compliance and requires it
to resolve those complaints within a specified time peri-
od.®

The U.S. Department of Housing and Urban
Development (HUD), likewise requires nondiscrimi-
nation. Grantees under the Community Develop-

=  Telephone interview with William Acosta, Office of Human
Development Services (HHS), Region VI, Dallas, TX., Sept. 24,
1982.

» 47 Fed. Reg. 32858 (1982).

¥ 47 Fed. Reg. 32885 (1982).

2 NM. Transcript, p. 216.
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ment Block Grant must submit certifications that
they will conduct and administer the grant in
conformity with the provisions of the Civil Rights
Acts of 1964 and 1968.3° Again, the language is
extremely broad.
C. Compliance

Basic to assuring compliance with any set of laws
is an awareness on the part of the administering
agency of the parameters of its responsibility and the
consequences of noncompliance. The Secretary of
the Austin School Board, Nan Clayton, in discussing
this issue asked the Texas Advisory Committee:

What will be the ramifications of noncompliance, loss of
all Federal funds, loss of the block grant funds, or
warnings with no penalty? We don’t know what will
happen to us. We need to know.

As previously discussed, there is a consensus that
all block grants are to be implemented in a2 nondiscri-
minatory manner. The problem lies in that assuring
nondiscrimination requires more than passive accep-
tance of the policy or statutory requirement. It is
necessary to do something positive to assure that
there is no discrimination against the protected
classes. This action is predicated on acknowledge-
ment and acceptance of the obligation to comply
with civil rights laws. In implementing block grants
States have a contractual obligation to adhere to
applicable civil rights laws.

However, there appears to be some confusion as
to what the Federal and the State roles in civil rights
enforcement are supposed to entail. This confusion
may be due in part to the lack of specific guidelines
and regulations on the issue of civil rights enforce-
ment now that the administrative focus has shifted.

Federal officials continue to emphasize their
commitment to civil rights as did James Kelly,
Deputy Assistant Director for Intergovernmental
Affairs of the U.S. Office of Management and
Budget (OMB), when he told the Louisiana Adviso-
ry Committee:

. . .There are some very' very strong provisions in the
civil rights area, and we feel extremely committed to
insure that those are both understood and adhered to.**

» Jbid., p. 225.

»  Pub. L. No. 97-35, 95 Stat. 385 reprinted in U.S. Code Cong.
& Ad. News (Supp. No. 7, Sept. 1981).

3 TX. Transcript, pp. 403-404.

8 LA Transcript, p. 9.
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The fact remains, however, that States will have
an increased opportunity to deal with civil rights
enforcement. Statements made at the five consulta-
tions seemed to express skepticism that none of the
mechanisms currently in place in the five States
could effectively guarantee civil rights protections.
Representative of this view was Clarence Johnson of
the Poverty Education and Research Center in
Austin, who said:

. . .We think that this whole response by the Federal
bureaucracy to block grant enforcement means that we
really have to have meaningful enforcement mechanisms
on the State level and it has to be done quickly.>*

State Mechanisms Dealing with Civil
Rights Enforcement

Many of the participants at the consultations
believed that each State should have an entity to
deal with civil rights enforcement for block grants.
They also felt that these entities should be indepen-
dent of State governments. Some of the statements
made on this point were:

. . .the State does need to have an arm of itself with the
independence and autonomy- that allows it to investigate
objectively. . .

. .an organization that is housed within another organi-
zation. . .is asking the watch dog to watch his own plate
and not eat.3

Information presented at the consultations, how-
ever, indicated that all of the States in the Southwest
Region depended primarily on individuals assigned
to the the various State agencies to perform equal
opportunity functions, rather than having a separate
office, staff and resources to perform civil rights
monitoring and enforcement functions. The ratio-
nale for this according to Dennis Daugherty, direc-
tor of Federal Relations in the Louisiana Governor’s
Office is that:

. . .the civil rights enforcement has, by and large been {an
agency] function—because under the demands of Federal
law, it has been a responsibility that has been vested in
each State agency responsible for Federal programs.
[Therefore] the Governor’s feeling is, I think, if it isn’t
broke, don’t fix it.*s

Since the system of letting individual agencies
handle civil rights has worked, in the opinion of

TX. Transcript, p. 390.
Ibid., pp. 136-137.

LA. Transcript, p. 123.
AR. Transcript, p. 257.
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State officials in Louisiana, changes have not been
made in the process.

In no State within the region was there an
independent office working exclusively on civil
rights enforcement. For example, an attorney with
the Arkansas Legal Services Support Center, Sheryl
Dicker, explained to the Committee that there is no
State mechanism set up to enforce Federal nondis-
crimination laws in that State.®® She stated at the
consultation:

In Arkansas we do not. . .have any viable State mecha-
nism to investigate complaints of discrimination, to negoti-
ate or conciliate complaints, to hold public hearings on
those complaints or to compel compliance of those
complaints. Representative Brown alluded to the Commis-
sion on Human Resources, which is. . .our only State
agency that has. . .any close connection with enforce-
ment of civil rights acts; and that agency, in order to
become the enforcement mechanism for Civil Rights Acts,
would have to have its legislation amended right now
under the law. Though again, that agency is not presently
in existence because it doesn’t have funding. Under the
1977 law that created the Commission on Human Re-
sources, they were only given the power to study
problems of discrimination, to promote equality, to en-
courage nondiscrimination, and to evaluate agencies and
hold public hearings relevant to those issues. They don’t
have the power, as of now, to investigate complaints or to
compel compliance.>

Participants at the Texas consultation also ex-
pressed the view that what the States needed was an
enforcement mechanism designed to deal effectively
with civil rights problems. State Representative
Frank Gaston of Dallas added:

. . .J am convinced that the effectiveness of civil rights
enforcement must be closely tied to allocation of revenues.
The carrot-and-stick approach, in which money is reduced
or withheld for noncompliance with civil rights laws is the
strongest tool available to assure protection of minority
groups from the unfair acts of the majority.»

Others, such as E.E. “Tex” Ritterbush of New
Mexico, agreed that the States should continue to be
held accountable to Washington for the Federal
money it receives and spends.>®

While States are struggling with this issue, Texas
Representative Wilhelmina Delco offered some sug-
gestions:

37 Jbid,, p. 258.
8 TX. Transcript, p. 278.
» NM Transcript, p. 48.
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I would hope that the Federal Government would not cut
all ties and all strings until we have firmly in place some
indications, proof, if you will, that the same kinds of
concerns that a lot of poor and minority people have come
to expect from govérnment will not be abandoned in the
name of New Federalism.«

Others shared Representative Delco’s concern. In
Louisiana, Brenda Quant said,

. . .protections for minorities, women, children, [the]
elderly, [the] handicapped, and the poor, which are
written in various laws, have no strength, and ultimately,
no meaning when money for enforcement is limited and
Federal responsibility is withdrawn.«

In Arkansas, State Representative Carolyn Pollan
from Fort Smith argued for the importance of the
Federal Government in assuring civil rights compli-
ance:

There is no doubt that without Federal Government
intervention and the Civil Rights Act of 1964, the
individual States still would not have integration. Without
Federal Government intervention and proposing the
Equat Rights Amendment to the United States Constitu-
tion, we would still not have the changes in State law that
have taken place in the last eight years: Without the
Federal Government intervention, we would not have
made the advancement in the programs for the handi-
capped that have taken place in the last ten years. . .*

Delores Wilson, branch chief with the Dallas
Regional Office for Civil Rights, U.S. Department
of Health and Human Services, responded to these
concerns by saying:

The Office for Civil Rights is not abdicating its responsi-
bility. We are still in. . .the business of assuring equal
opportunity in service delivery or in the receipt of
service. . @

She added:

The primary differences in the nondiscrimination require-
ments connected to the Health and Human Services Block
Grant are the addition of the sex and religious discrimina-
tion prohibitions and the requirement that the department
notify the Governor of findings of noncompliance and
then provide the State 60 days within which to secure
voluntary compliance.

Recognizing the questions that these changes create, the
department is in the process of developing procedures to

% TX Transcript, pp. 294-295.
4 LA. Transcript, p.136.
© AR Transcript, p. 192
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insurecompliancewiththcstatuts.lnthiseﬁ'ort,a
National Block Grant Task Force was convened in early
November of 1981, charged with the responsibility for
developing strategies for implementing the nondiscrimina-
tion clauses of the block grants to the States.*

A number of complaint processing and compli-
ance review prototypes had been developed by HHS
with the suggestion that one or more of these
prototypes be put in operation in the various regions.

However, these approaches were still under review

by regional and national department personnel.
According to Ms. Wilson the task force was still
intact and would be reconvened in the near future to
finalize complaint and compliance review proce-
dures. She also explained that the primary goal for
the task force is to develop a methodology that will
insure a viable partnership between the Federal and
State governments. In establishing this partnership
she stressed that her office could not delegate its
statutory responsibility for enforcement.®

Conclusion

The consensus seemed evident from the various
statements presented to the five Advisory Commit-
tees that many minorities, women, the elderly, and
the handicapped are accustomed to the Federal
Government exercising the role of civil rights
enforcer and that the majority appear to be comfort-
able with that arrangement. Because of problems
that minorities encountered in the past, there is some
understandable resistance to trusting the individual
States to develop and maintain adeqguate civil rights
mechanisms to assure nondiscrimination. This resis-
tance may be due in part to the fact that block grants
are not being created in a vacuum. Many felt that the
past record of State enforcement indicates that
special efforts need to be taken to secure compliance
with nondiscrimination provisions of the regulations.
Others snggested that perhaps a partnership between
the Federal and State governments, such as the one
described by Delores Wilson from OCR, may be
more palatable. However, the relationship between
the Federal Government and the States still remains
undefined at present,
@ TX Transcript, p. 132.

« Tbid,, pp. 124-125.
« Tbid,, p. 126.
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Chapter 3

Community Participation

. . .the various forms of citizen participation mechanisms
that will be devised at the local level will be pure-
ly. . .advisory. . . .The final decision will be made by
local and [State] government officials.

‘We cannot afford to leave the allocation of public dollars
and resources to a few people. That’s the major problem.
We need more public involvement by those people who
are directly affected rather than sitting back on the
sidelines and waiting for something to happen. Only then,
I think will the State and local decisionmaking process
become more fair and more equitable, and I hope that
happens.?

Community participation is crucial to the protec-
tion of civil rights for program beneficiaries, espe-
cially for minorities, women, the elderly and the
handicapped. They must have real access to and
actively participate in the block grant process. It is
also vitally important that they have input into the
decisions that are made and which affect them.
Congress has recognized the significance of commu-
nity participation in the past and has specifically
included provisions for funding such participation in
the legislation. This provision is also included in the
various block grants, although the requirements are
not as stringent as found in categorical grants.

Because of the advances made under the categori-
cal grants-in-aid system, many civil rights leaders
strongly criticized the relaxation of public participa-
tion requirements in programs such as revenue
sharing in the past. They perceived the change as
! LA. Transcript, p. 257. Statement by Linton Ardoin, Secretary,
Louisiana Department of Urban and Community Affairs.

* AR. Transcript, p. 26.

* U.S. Commission on Civil Rights, Making Civil Rights Sense of
Revenue Sharing Dollars, Weshington, D.C., (1975), p. 3.

the result of “a declining commitment to public
participation in federally-funded programs.”*> And
50, “to many minorities and women, revenue sharing
accomplishes its purpose to strengthen State and
local governments—but at the expense of their
involvement in that process.”*

Thus, it is interesting to note that the concerns
expressed today about the relaxing of community
participation requirements under the block grant
programs are not new. The only difference might be
that the requirements appear to have been relaxed
even further under the current block granting
approach.

The legal requirements on community participa- -
tion under the new block grants are very simple.
First, HHS final regulations specify that States are 1o
subject the plans and descriptions of intended uses to
public comment, and secondly, these public com-
ments must be obtained before the plan is finalized.®
(Emphasis added)

In addition to the regulations that have been
published by HHS, the Department of Education
has published its final regulations for the implemen-
tation of the Education Block Grant. The Budget
Reconciliation Act in discussing citizen participation
requirements for Chapter 2 states:

. .in the allocation of funds for programs authorized by
this chapter, and in the design, planning, and implementa-
tion of such programs, provides for systematic consulta-

¢ Ibid., p.4.
* 47 Fed. Reg. 20472, 29474 (1982).
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tion with parents of children attending elementary and
secondary schools in the area served by the local agency
with teachers and administrative personnel in such
schools, and with other groups as may be deemed
appropriate by the local educational agency.*

The final education regulations published on July
29, 1982, in discussing Chapter 1 have similar
language:

(8 An LEA [Local Education Agency] that receives
Chapter 1 funds shall design and implement its Chapter 1
project in consultation with parents and teachers of the
children being served. . .

(d) To meet the consultation requirements in paragraph
(a) of this section, an LEA may, but is not reguired to,
establish and use parent advisory councils.” (Emphasis
added)

However, citizen participation is not specifically
required in the Education Consolidation Act.®
According to Mr. McEuen, the general counsel for
the New Mexico Department of Education:

Under Chapter 2, we have a twofold system for public
involvement. We have a State advisory council which
advises us on the distribution of Chapter 2 money.

Secondly, we require that each district have an advisory
council, which includes at least one parent of an elementa-
ry child, and at least one parent of a secondary child, and
that provides input on how each district shounld use their
Chapter 2 monies, and how they could utilize them better.?

For Chapter 1 of the Education Consolidation and
Improvement Act of 1981, which encompasses
categorical programs not blocked, McEuen indicat-
ed there is a:

. .requirement in the law that parents be involved in the
needs assessment planning evaluation and program plan-
ning and preparation for the next year. That has been
accomplished in the past through Parents Advisory Com-
mittees in each local school district.

Those committees are no longer required by law, but,
interestingly enough, what happened when we saw the
applications come from in the Chapter 1 districts, they all
appear to be voluntarily continuing their Parents Advisory
Councils.™®

¢ Pub. L. No. 97-35, 95 Stat. 472, §566(a)4).

T 47 Fed. Reg. 32856, 32863 (1982).

* Telephone interview with Mike Upton, Education Program
Specialist, Division of Grants, Policy and Administration, Com-
pensatory Education Programs, U.S. Department of Education,
Region VI, Aug. 16, 1982.
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The citizen participation requirements in the
Community Development Block Grant are stated in
the Act. These are:

In order to permit public examination and appraisal of
such statements, to enhance the public accountability of
grantees, and to facilitate coordination of activities with
different levels of government, the grantee shali:

(a) furnish citizens information concerning the amount
of funds available for proposed community develop-
ment and housing activities and the range of activities
that may be undertaken;

(b) publish a proposed statement in such manner to
afford affected citizens or, as appropriate, units of
general local government an opportunity to examine its
content and to submit comments on the proposed
statement and the community development perfor-
mance of the grantee; and

(c) hold one or more public hearings to obtain the views
of citizens on community development and housing
needs.1

In preparing the final statement, the grantee must
consider any such comments and views and may, if
deemed appropriate by the grantee, modify the
proposed statement accordingly. The final statement
must be made available to the public, and a2 copy
furnished to the U.S. Department of Housing and
Urban Development.2

Neither the statute nor the implementing regula-
tions provide detailed guidance on the format or
mechanisms to be utilized in obtaining public com-
ments. Generally, State officials in the Southwest
Region favored tailoring the opportunity for com-
ment to their individual States. James F. Kelly, of
the U.S. Office of Management and Budget (OMB)
agreed with this procedure. Speaking for OMB, he
said:
We feel it's very important to state that public input is a
requirement. But that the method in which that public

input is done can be done best as defined by State or local
practice.’s

There was some concern expressed at the Arkan-
sas consultation over weakening public participation
requirements. Leonard Chaires, regional director of
the U.S. Fair Housing and Equal Opportunity Office

* NM. Transcript, pp. 216-217.

1 Ibid., p. 216.

1 Pub, L. No. 97-35, 95 Stat. 384, §302(bX2XA)C).
3 Jbid.

1 LA. Transcript, p. 60.
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(HUD) in Region VI, contrasted the Community
Development Block Grant’s previous citizen partici-
pation process with the current one. He explained
that,

The difference is. . .that the citizen participation plan as
we used to know it will not be in effect. They [the public]
will have access to information and certainly they can
make their needs known, but the local elected officials will
not need to abide by what is presented by that citizen group.**
(Emphasis added)

In addition to opposing the weakening of public
participation, some participants at the Oklahoma
consultation emphasized the importance of obtaining
meaningful citizen input and of ‘the need for more
openness in the process. According to Stephanie
Coltson, director of the Oklahoma Department of
Fiscal Services:

The increased citizen participation will be necessary to
more accurately gauge true needs and service sufficiency
as well as insure that civil rights are afforded all Oklahoma
residents.’s

Oklahoma State Representative Joe Manning
agreed with the importance of input, even from
members of the legislature. Representative Manning
felt that as representatives of large constituencies,
legislators should be significantly involved in block
grant implementation. He stated:

This current process will only allow for legislative review
of the mechanism for funding decisions not the decisions
themselves, that matter will be handled entirely by the
agency. I'm not saying that this is incorrect, however,
agencies are not elected by nor held accountable by citizens,
elected officials are. . .,.and I would agree that the
legislature must become more involved in this process.:®
(Emphasis added)

In Louisiana, Brenda Quant of the Louisiana
Hunger Coalition, painted a very dim picture of the
legislative input in that State. Ms. Quant described
her participation at a legislative meeting chaired by
State Representative Louis Charbonnet in Baton
Rouge in September 1981. She explained that while
her organization had some difficulty getting on the
agenda, her group was well received by the legisla-
tors. According to Ms. Quant,

 AR. Transcript, p. 81.

18 OK. Transcript, p. 140.

1 Ibid., p. 137.

¥ LA. Transcript, p. 140-141.

As it turned out, the legislators couldn’t hear enough from
us. Because it was really the first that they knew what the
block grant process meant in Louisiana, as far as the
legislature was concerned. What it meant was that the
decisions, really, had already been made. The Secretary of
Health and Human Resources, really came to make a
report about what had already been done and didn’t give
them [legislators] any information that they had requested.

This was the first [time] that the legislators realized that
they would have either no voice or very little voice in
how the funds would be used. In fact, most of them didn’t
know that the applications for aimost all of the block
grants had already been filed with the Federal Govern-
ment."

She added:

. . .I think, that’s when they also realized that they were
in a very bad position as elected officials, because their
constituents would hold them accountable for the funds,
when, in reality, they had no part in making the deci-
sions.!®

In some States, criticism of the public participa-
tion process was even more forceful. At the Arkan-
sas consultation, for example, Ruth Guinn, deputy
director of the Human Service Providers Associa-
tion, told the Arkansas Advisory Committee that,

There was no public participation at all when Arkansas
made the decision to assume responsibility for-the block
graats, . .1®

Ray Scott, the director of the Arkansas Department
of Human Services seemed to agree that there had
been some shortcomings in the process used to
obtain citizen input. Mr. Scott told the Committee:

. . .with the exception of the lack of opportunities and the
kind of time constraints under which we operated to
provide for more meaningful opportunities for public
participation and citizen input, I feel basically very
positive about the way the block grants were implement-
ed.® (Emphasis added)

At some of the consultations, concern also was
expressed that the plan that is made available for
public comment does not reveal how the money will
actually be spent. There is no requirement that
forces a State to spend the monies received only for
items included in their plan. According to the
regulations,

» Ibid.

¥ AR. Transcript, p. 245.
* Ibid., pp. 163-164.
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If a State expends block grant funds contrary to its plan or
a description of intended uses of the funds, such action
would require the repayment of those funds only if the
expenditure violated the State’s assurances or the statutory
provisions.®* (Emphasis added)

Thus, there is no established procedure to inform
the public about the actual expenditures. In the area
of education, for example, the State gives monies to
a school district according to a State developed
formula which is supposed to take into consideration
certain categories of students, e.g., poor and disad-
vantaged students, who are entitled to additional
funds. However, once the school district obtains this
money, it is free to spend it in any manner it wants,
and not necessarily for the students for whom it
obtained the funds.®

The Hearing Process

. . .Public hearing. . .means very different things to
different people.®

. . .seems to me that it’s time to take a very long look at
the whole concept of public hearings because this is an
entirely new ballgame, but we’re playing with the same
instruments that we played with in the old ballgames. . .3¢

Possibly the most efficient manner of obtaining
citizen input is through the use of public hearings to
receive comments from persons wishing to partici-
pate. The Act itself requires the States to conduct
public hearings on the proposed use and distribution
of funds under the Community Services, Preventive
Health and Health Services, Alcohol and Drug
Abuse and Mental Health Services, Primary Care,
and Low-Income Home Energy Assistance block
grants. Almost all block grant hearings must be
conducted by the State legislature. The one excep-
tion is that hearings concerned with the Low-In-
come Home Energy Assistance block grant may be
conducted by any unit of the State government.?*

Public hearings were not required during the first
year (Fiscal Year 1981), because of the precipitous
manner in which the grants were implemented.?®
There simply wasn’t enough time between the
enactment of the authorizing legislation and the
21 47 Fed. Reg. 29472, 29478 (1982).

2 OK. Transcript, pp. 114-115.

= NM. Transcript, p. 309.

3 Tbid., p. 314.

3 47 Fed. Reg. 29472, 29474 (1982).

* 47 Fed. Reg 29472, 29474 (1982) The Act was adopted on

Aug. 13, 1981, and on Oct. 1, 1981, some grants were made
available to the States.
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effective date for implementation of the program to
accommodate hearings in all cases. Nonetheless, the
statute specifically requires hearings:

No State may receive block grant funds for any fiscal year
until the State has conducted a public hearing, after
adequate public notice, on the use and distribution of the
funds proposed by the State as set forth in the report
prepared pursuant to subsection (a) with respect to that
fiscal year.¥

As is the case with citizen participation require-
ments, there is little specific direction provided to
States on how to conduct a hearing. The manner in
which the hearings are conducted and plans devel-
oped is left to the discretion of the individual
States.?®* As a result, it is likely that there will be
little uniformity in the way the different States
conduct these hearings and develop their program
plans.

Notice of Public Hearings

Even though the hearing requirement was waived
for the first year, some States opted to hold hearings
anyway. Consultation participants were often criti-
cal of how these hearings were held. Another
important concern that surfaced at the five consulta-
tions was the failure of State officials to provide
adequate notice to the public about hearings. All five
States in the region utilized State registers to publish
their official notice. As can be expected, there is a
significant difference in the manner in which various
States and even different agencies within the same
State publicize their hearings. Some education de-
partment officials in Oklahoma explained the proce-
dure they followed.

We [Oklahoma Education Department] advertised
in. . .the superintendent’s newsletter which goes to all the
school districts in the State. We advertised in the Gazerte
and we sent. . .a release to the Tulsa Tribune and the
Daily Oklahoman.=

They lamented, however, that they “had very little
attendance at all the meetings. . .maybe ten to
twelve people.”*

Perhaps a partial answer to the lack of success in
attracting participants at hearings, at least in the case

7 Pub. L. No. 97-35, 95 Stat. 763 §1742(c).
B 47 Fed. Reg. 29472, 29474 (1982).

® OK. Transcript, pp. 319-320.

» Jbid.
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of American Indians, lies in the comments made by
Governor Gilbert M. Pena of the Nambe Pueblo of
New Mexico:

The Indian has historically had very bad luck at public
hearings. Sometimes no Indians show up, because not all
read the local paper, and those who do read the paper,
rarely read the Public Notice section of the classified ads,
because in Indian communities, such important informa-
tion would be distributed differently.*

Some consultation participants were very critical
of the procedures used to provide notice. Stephanie
Coltson, for example, told the Advisory Committee
in Oklahoma:

Agencies such as the State Department of Education
which can convene so-called public hearings without truly
notifying the public do not help the course of civil rights
and better service delivery.’2

In defense of the hearing notice procedures
utilized in Arkansas, Don Zimmerman, executive
director of the Arkansas Municipal League, attrib-
uted poor attendance to public apathy. He said:

. . .I think the cities of Arkansas are complying with the
regulations on those hearings, but the amount of participa-
tion at them is usually very limited. They advertise that
they’re going to have public hearings whether it be in
Community Development Programs or revenue sharing or
whatever. And they’ll be there to conduct the’ public
hearings, and oftentimes no one shows up. And you know,
I don’t know who’s fault that is. But they’re going through
the motions and complying with the advertising require-
ments and everything, but oftentimes the general public is
complacent about how these funds were administered.?s

Despite this defense, other participants at the
consultation commented that:

We have not had any public participation in the State of
Arkansas. There has not been a single public hearing, a
single legislative hearing on the issue of block grants.»

. .something that has not—has rarely occurred in Arkan-
sas, and that’s meaningful participation [of the handi-
capped] in facilities that are accessible.>

3t NM. Transcript, pp. 139-140. See also Statement of Governor
Gilbert Pena entered into the official record at 9.

32 OK. Transcript, p. 140.

33 AR. Transcript, pp. 227-228.

4 Ibid., pp. 260-261. As of March 24, 1982.

3 Ibid., p. 261.

3 NM. Transcript, p. 31. See also statement of Janice Paster
entered into the record at 2.

3* TX. Transcript, p. 156.

In New Mexico, Janice Paster, representing the
New Mezxico Women’s Political Caucus, voiced
similar concern about the hearings. She said:

. . .the hearing process is unchanged. The Federal act
placed a great deal of power and discretion in the hands of
State government; it did nothing to further direct mean-
ingful public participation in the setting of priorities and
the expenditure of funds. Advocates are confronted by a
bureaucracy which is as inscrutable as ever.3s

In Texas, numerous public hearings were held.
Elected officials explained that the Governor and
the State agencies which were implementing block
grants held two-day hearings in eight major cities in
Texas: San Antonio, Nacogdoches, Lubbock, Ar-
lington, Austin, Houston, McAllen, and El Paso
diring May 1982. These hearings were designed so
that agencies could get input from various groups on
respective block grants.®” They were also used to
provide input into the intended use report which
was submitted to the State’s Lepgislative Budget
Board.®®* While reportedly, the turnout differed
from city to city, in general, officials conducting the
hearings were pleased with the results.*

The Governor’s Office of Budget and Planning
also developed a questionnaire that was mailed to
elected officials throughout the State to obtain their
input on how best to implement block grants.«
Notices have also been published in Spanish to
accommodate the large Mexican American popula-
tion in Texas.4! Texas also appears to have taken the
initiative in conducting multiple hearings. The Lieu-
tenant Governor’s Office, for example, held hearings
in order to: “give organizations and communities the
opportunity to prioritize their needs and to share
them with the legislature.”** Also, a special Task
Force on New Federalism was created under the
auspices of the Lieutenant Governor’s Office to seek
information on block grants and to determine their
impact on the State.4

However, the question as to what constitutes an
effective hearing was consistently brought out in the
various consultations. Jule M. Sugarman, president
of the Human Services Information Center in Wash-

= Jbid., p. 158.

» Interview with Leon Wilhite, Governor’s Office of Budget
and Planning, Austin, Texas, May 27, 1982.

 Tbid.

1 TX: Transcript, p. 206.

4 Jbid., pp. 288-289.

< Interview with Leon Wilhite, Governor’s Office of Budget
and Planning, Austin, Texas, May 27, 1982.
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ington, D.C., succinctly described what he felt
constituted a credible public hearing. He said:

Public hearings are credible when they actually influence
the decisions, when they come at a point in time early
enough to make a difference in what the final decisions
will be, when citizens have information to make responsi-
ble recommendations on the potential decisions, when
they are scheduled conveniently for the people to attend
those hearings, when there is a sign of interest by the
senior officials to also, in fact, actually attend the hear-
ings.¢

While in the Southwest Region there was great
diversification in the types of hearings held, there
was one meeting that was singled out by Sandy
Ingraham of the Oklahoma Coalition for Fair Block
Grants. This hearing was held by the Oklahoma
Department of Economic and Community Affairs
(DECA) for the Community Development Block
Grant for Small Cities. Ms. Ingraham described the
hearing process in this way:

DECA went through a process. . .of trying to determine
how to administer the block grant, and they went out and
they had planning meetings, they actually went out around
the State and talked to the people, it was a novel idea.
They went out and talked to the people and said, okay,
we’re going to have to start administering this program.
How do you suggest we do it?

And then they got all their ideas together, sent invitations
to all of the people who had participated in those hearings
and said, this is what we came up with, what do you think?

And then after that they printed their plan and they had a
public hearing.+*

She added:

And at the public hearing there was actually a dialogue,
and I may be over-emphasizing this but I really think it’s
rare. They had a dialogue. . . .somebody in the andience
stood up and made a comment and he [the division
director] said something back [like], “oh, that’s a good idea
maybe we can fit that in here,” or something like that. It
really gave some kind of public acceptance and public
input and I think that they’re really to be commended for
going through that kind of process.*

The Louisiana Advisory Committee was assured
by James F. Kelly, of OMB that:
4 TX. Transcript, p. 86.

< OK. Transcript, p. 21.
« JIbid.
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.

The statutes call for a2 form of public hearing in all of the
cases for all of the block grants prior to the adoption of an
actual intended use report, or a plan for how the money is
to be spent. And, again, we will be monitoring that part of
the audit responsibilities to insure that compliance with
that provision is met.+?

Nonetheless, Ms. Paster indicated that adeguate
public participation is an ideal that has yet to be
attained. She told the Committee:

The effect of the reorganization [consolidation of pro-
grams into block grants] was to make the public hearings
and written public comment the only avenues for public
participation in the planning process. Few advocates
believe those avenues to be effective; most believe their
comments have no impact on final decisionmaking. The
hearings are frustrating, at best, and infuriating, at worst.¢

Conclusion

Federal requirements on obtaining and utilizing
community participation have been changed with
unknown consequences under the block grants
process. Also, the precipitous manner in which
block grants were implemented exacerbated the
problems of providing ample opportunity for public
input on the implementation of block grants. As
regards community participation, the pattern that
emerged in the Southwest Region was that there is a
lack of consistency in the procedures utilized to
obtain public comments. This created a great deal of
uncertainty in that people did not know what to
expect. Proper procedures to provide adequate
notice to the public seemed to be lacking in most of
the Southwestern States. The lack of prior consulta-
tions with many groups, such as Indian tribes,
resulted in these groups feeling left out of the
decisionmaking process. Consultation participants
emphasized that even if the regulations don’t specifi-
cally require that the input be taken into account, at
least the opportunity should be afforded for the
public to attempt to influence the officials® decisions.
States that realize their accountability to its citizens
will, of course, view this process as beneficial in
assessing the needs of the State.
st LA Transcrips, p. 41.

@ NM. Transcript, pp. 31 and 33. See also Statement of Janice
Paster entered into the record at 2.



Chapter 4

Indian Tribes: Unique Sovereign

Governments

Indian tribes do not expect to be exempt from Federal
budget reductions, but we do not expect to absorb them
all.

Indians, as a group, confront different problems
with block granting because of their historic trust
relationship with the Federal Government. Indian
tribes are sovereign nations, having the power to
determine their own membership, enact laws, and
enforce them within the boundaries of their reserva-
tion.? Not only are the tribes separate governmental
entities, but they also have a unique trust relation-
ship with the Federal Government. This relationship
is based on “historical antecedents that reach back to
the original treaties negotiated with Indian tribes in
which the United States obtained vast areas of land
in exchange for its commitment to protect the
people and property of the tribes from encroach-
ment by the U.S. citizens.”® The American Indian
Policy Review Commission,* in discussing this trust
relationship categorized it as having three basic
components. These are:

First, the trust responsibility to American Indians extends
from the protection and enhancement of Indian trust

' OK. Transcript, p. 257.

* American Indian Policy Review Commission, Final Report
Summary (hereafter cited as Final Report), p. 2.

3 New Mezxico Advisory Committee to the U.S. Commission on
Civil Rights, Energy Development in Northwestern New Mexico: A
Civil Rights Perspective, Jan. 1982, p. 81.

¢ This commission was established through provisions of the Act
of Jan. 2, 1975, Pub. L. 93-580, 88 Stat. 1910. The Honorable
James Abourezk was chairman, and Ernest L. Stevens, an Oneida

resources and tribal self-government to the provisions of
economic and social programs necessary to raise the
standard of living and social well-being of the Indian
people to a level comparable to non-Indian society.

Second, the trust responsibility extends through the tribe
to the individual Indian member, whether on or off the
reservation.

Third, the trust responsibility applies to all United States
agencies and instrumentalities, not just those charged
specifically with the administration of Indian affairs.®

It is clear that the trust responsibility of American
Indians is an established legal obligation which
requires the United States to protect and enhance
Indian trust resources and tribal self-government.®

Therefore, even in the area of block grants, the
Federal Government is required to honor the sover-
eignty of the tribes by dealing with them on equal
footing as with the States. At two of the consulta-
tions, New Mexico and Okiahoma, participants
representing tribes and tribal organizations consis-
tently ranked tribal sovereignty as the major con-
cern of Indians in the implementation of block
grants. .

Indian, served as director for the commission. The commission
was charged with the responsibility of conducting a comprehen-
sive review of the historical and legal developments underlying
the Indian’s relationship with the Federal Government, and to
determine the nature and scope of necessary revisions in the
formulation of policy and programs for the benefit of Indians in
this country.

$ Final Report, p. 4.

¢ Ibid, p. 10.
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In a letter to President Reagan dated December
10, 1981, the Albuguerque Area Indian Health
Board addressed the issue of sovereignty. The letter
states in part:

Whether we look at our situation in technological, eco-
nomic or philosophical terms, the reality is [that] the
whites have used their institutions to eliminate us. Only
our treaties and efforts to remain sovereign nations within
the society have allowed us to survive. The dilution of this
sovereignty endangers our existence as a group and the
racism and exclusion from the larger society threatens our
Jpersonal lives.”

The Governor of the Pueblo de Acoma of New
Mezxico, Merle L. Garcia, agreed. He said,

. . .I fear the Federal Government has again approached
the Indian people with a plan to further alienate itself from
carrying out its trust responsibilities, which is to provide
programs and funds for the American Indian. If this trend
continues and we approve such block grant programs to
be allocated by the State, then I believe, we would soon
become wards of the State, we would be under the
jurisdiction of the State, which indicates to me we are
being treated like an unwanted child, handed from one
family to another. . .*

Block grant programs may work for many American
citizens, but, I am afraid it will only further damage the
treaty responsibilities of the Federal Government to the
Indian people.?

Tribal representatives in Oklahoma shared Gover-
nor Garcia’s view of block grants. Although there
are no reservations in Oklahoma, there are Indian
trust lands. Thirty-nine tribes reside within this
State.?® Basically, this includes the 23 United Tribes,
eight northeastern tribes, five civilized. tribes, and
three unaligned tribes.

As in New Mexico, there appears to be a general
opposition to block grants by many Indians in
Oklahoma. Indicative of this position is Resolution

T Letter from the Albuquerque Area Indian Health Board,
Albuquerque New Mexico to President Ronald Reagan, dated
December 10, 1981.

* NM. Transcripr, p. 128.

* Ibid., p. 130.

1 The tribal offices and their location are as follows: (1)
Absentee-Shawnee, Shawnee; (2) Apache Tribe, Anadarko; (3)
Caddo Tribe, Binger; (4) Cherokee Nation, Tahlequah; (5)
Cheyenne-Arapaho, Concho; (6) Chickasaw Nation, Ada; (7)
Choctaw Nation, Durant; (8) Citizen Band of Potawatomi,
Shawnee; (9) Comanche, Lawton; (10) Cherokee-Shawnee, Tuiss;
(11) Creek Nation, Okmulgee; (12) Delaware Tribe of East
Oklahoma, Bartlesville; (13) Delaware Tribe of West Oklahoma,
Anadarko; (14) Eastern Shawnee, Seneca; (15) Ft. Sill-Apache,
Apache; (16) Iowa Tribe of Oklahoma, Perkins; (17) Kaw, Kaw
City; (18) Kickapoo, McLoud; (19) Kiowa, Carnegie; (20) Miami,
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No. 82-05, adopted on June 11, 1982 by the United
Indian Tribes of Western Oklahoma and Kansas.
This resolution opposes block granting and sees this
system as a threat to the recognition of the sover-
eignty of the Indian tribes as separate governments.
The resolution reads in part:

. . .Be It Resolved that the United Indian Tribes: totally
oppose the current method of having the State of Oklaho-
ma receive Block Grant Funds which supposedly are
allocated for Indian governments when, in fact, Trib-
al/State relationships are non-existent, together with the
fact that the eligibility requirements being imposed upon
tribal governments by the State is intended to directly
dissolve the inherent sovereign status of Tribal govern-
ments.!

While the Federal Government treats Indian
tribes differently because of their sovereign status,
there appears to be an inherent problem in that tribes
cannot apply for direct funding from the Federal
Government for all of the block grants. In Oklaho-
ma, difficulties have developed in the implementa-
tion of block grants because, according to Dwayne
R. Hughes of the Citizen Band Potawatomi Indians,
“the Federal Government insists on giving the lion’s
share of funds to the States and giving the States the
responsibility of allocating tribal shares.”?® An
example which best illustrates this problem is the
requirements imposed by the Oklahoma Department
of Economic and Community Affairs (DECA) on
applicants for funding under the Community Ser-
vices Block Grant. Applications would be accepted
only from those entities fitting one or more of the
following categories:

1. Incorporated under the laws of the State as a non-
profit organization; or,

2. an organization which serves migrant and seasonal
farm workers in the State of Oklahoma; or,

Miami; (21) Modoc, Miami; (22) Osage, Pawhusks; (23) Otoe-
Missouria Tribe, Red Rock; (24) Ottawa Tribe, Miami; (25)
Pawnee Tribe, Pawnee; (26) Peoria Tribe, Miami; (27) Ponca
Tribe, Ponca City; (28) Quapaw Tribe, Quapaw; (29) Sac and
Fox, Stroud; (30) Seminole Nation, Wewoks; (31) Seneca-Cayuga
Tribe, Miami; (32) Tonkawa Tribe, Tonkaws; (33) United
Keetoowah Tribe, Tahlequah; (34) United Indian Tribes of
Western Oklahoma & Kansas, Shawnee; .(35) Wyandotte Tribal
Office, Wyandotte; (36) Wichita Tribe, Anadarko; (37) Native
American Center, Oklahoma; (38) Native American Coalition,
Tulsa; (39) Northeast Eight Inter-Tribal Council, Miami.

1 Resolution No. 82-05 adopted by United Indian Tribes of
Western Oklahoma and Kansas, June 11, 1982, p. 1. Also OK
Transcript, p. 237.

12 OK. Transcript, p. 259.
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3. apolitical subdivision of the State of Oklahoma.**

To some Indian tribes, this was paramount to saying,
“Indian tribes need not apply.” This is because in
order to qualify for these funds, Indian tribes have to
apply as non-profit corporations. Many tribes are
unwilling to do this because it sacrifices their
sovereignty as separate nations in order to receive
community services funding. Some tribes are suspi-
cious that, if they become non-profit corporations,
years later their status as sovereign nations may be
challenged.¢

Similarly, Wendell Chino, president of the Mes-
calero Apache Tribe, in New Mexico indicated that
funding under block grants will hurt Indian pro-_
grams. He objects to funds coming through the
States because:

The State typically funds non-profit corporations for its
community-based programs. Tribes are sovereign govern-
ments. The States approach of funding tribes essentially
relegates tribes to the status of a non-profit corporation.
This approach denies the sovereignty of tribes and at-
tempts to ignore the fact that block grants to tribes are
from government to government rather than from bene-
factor to beneficent, and that the State is only a delivery
mechanism for Federal funds.'s

Although block grants are not popular among
Indian tribes, they are a reality and tribes are having
to deal with this new system. Tribal representatives
in Oklahoma and New Mexico indicated that they
favor direct funding of the tribes in lieu of the State
funneling money to the tribes.1®

Funding Issues

Some block grant titles in the Budget Reconcilia-
tion Act and their implementing regulations recog-
nize the uniqueness of American Indian tribes as
sovereign governments. In both the Act and the
regulations, recognition is given to the special
relationship that exists between the Federal Geo-
vernment and the tribes. Tribes may receive direct
funding from the Federal Government in some
block grants.??

There are a total of five block grants which are
available for direct funding to Indian tribes. These
are:

13 Ibid., p. 260.

1 Tbid.

13 NM. Transcript, p. 145.

1 Tbid., pp. 143-145 and p. 151. See also OK. Transcript, p. 260.
37 47 Fed. Reg. 29472, 29480 (1982).

1 Ibid.

1. Preventive Health and Health Services

2. Alcohol and Drug Abuse and Mental Health

Services

3. Primary Care

4. Community Services

5. Low-Income Home Energy Assistance!®

When the Secretary of HHS receives a request
from “the governing organization of an Indian
tribe,” he must determine whether the members of
such tribe would be better served by means of grants
made directly to the tribe to provide benefits or
whether funds should be provided through the
State. The Secretary may then allocate a portion of
the State’s funds to the tribe but only if direct
funding of Indian tribes is allowed in that block
grant.

The basic formula that is used to determine how
much money a tribe is to receive is as follows: the
ratio of the amount of a tribe’s grant to the total
State grant equals the ratio of the number of
eligible?® Indian households to the total number of
eligible: households. This formula is depicted in
Chart 6. In other words, the grant to a tribe must
equal the same ratio to the State grant as the total of
all eligible Indian households is to the total number
of eligible households in the State.

Of the block grants available for direct funding to
Indians, all except community services and energy
are limited to those tribes that previously received
funding under the categorical programs.® This
requirement effectively excludes the vast majority of
all tribes from participation.®

In a document submitted by James N. Milam, the
Principal Chief of the Seminole Nation of Oklaho-
ma, the formula for allocating funds is explained
utilizing an enlightening example. The report says
that:

An eligible Indian population will be compared to the total
eligible population within the State including Indians and
a ratio will be computed. This ratio will then be applied to
the State’s allotment for that fiscal year. The tribal
organization shall then receive 100 percent of the calculat-
ed amount. For example, the State of New Mexico has a
total population including Indians of 1.3 million ‘people
(1980 Census). Of this population, the Taos Pueblo has
nearly 1,900 people. This figure represents less than two-

1» “Eligible Indian” means a member of an Indian tribe whose
income is at or below the poverty line.

®  NM. Transcript, p. 235. See 2lso 47 Fed. Reg. 29472, 29489
(1982).

n  NM. Transcript, p. 95.
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CHART 6

Ratio of
Amount of Grant to Tribe

to

Total State Grant

‘equals

Ratio of
Number of Eligible
indian Households

to

Total Number of
Eligible Households

tenths of one percent of the total State popuation. If the
State of New Mexico receives $9.1 million for the
Community Services Block Grant program, then Taos
Pueblo may be eligible to receive between $9,000 to
$15,000 for community services. This allocation could
maybe pay the salary of a part-time director, but nothing
else. Taos Pueblo’s allocation for community services has
formerly been in the range of $50,000.%

Thus, while direct funding is available under
certain block grants, the formula utilized to allocate
funds has the effect, in most cases, of allotting to the
tribes very small amounts. This problem also oc-
curred in Oklahoma. Some Indians appearing before
the Oklahoma Advisory Committee indicated that
their tribes have not fared very well. Mildred
Cleghorn, for example, indicated that her tribe, the
Ft. Sill-Apache, had received block grant funds
from the U.S. Department of Health and Human
Services in the amount of $149 to provide services.®

Another example cited was the 86 percent reduc-
tion in funding for the Citizen Band Potawatomi
Tribe under the Energy Assistance Block Grant.
From a total funding of $1.4 million received in the
previous year, it was reduced to $181,000 under the
block grant. During this same time frame, the State
received a 300 percent increase in the number of
eligible households for the Low-Income Home
Energy Assistance Program.** In New Mexico

2 Lorraine P. Edmo and Dr. Jose Rivera, “The Politics of Block
Grants: Their Impact on Indian Tribes. An Analysis and
Recommendations.” May 1982, p. 6.

B OK. Transcript, p. 265.
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there were eight northern tribes that received zero
funding under this block grant.z

It appears that Indian tribes are going to absorb
even greater budget cuts. Furthermore, the amounts
currently being allocated to the tribes are often so
small under the new formula that tribes are forced to
subcontract with the State to provide services. This
has also posed some difficulties, especially for those
Indians that live in urban areas. The HHS regula-
tions, for example, state, in part:

We encourage States and tribes to negotiate different,
mutually satisfactory shares of tribal and State funds. . .»

This language refers to the counting of tribal
members who do not live on the reservation but
who could receive services from either the tribe or
the State.

According to Linda M. Mellgren, U.S. Department
of Health and Human Services, there are additional
problems in determining the number of American
Indians eligible to receive assistance in non-reserva-
tion areas. She added:

Information is not available from the Census Bureau
which would allow for accurate counts of tribal house-
holds or members not living on the reservation because
there is no uniform definition by tribes or by Federal
programs serving tribes for the off-reservation service area
of a tribe. The regulations, therefore, encoutrage States and
tribes to negotiate agreements as to the number of tribal

» Tbid,, p. 257.
= NM. Transcript, p. 132-133.
» 47 Fed. Reg. 29472, 29482 (1982).
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households or members not on the reservation that will be
served by the tribe. Based on the agreement reached by
the State and the tribe, the number of eligibles to be
included in the direct funding allocation would be in-
creased. We believe that this is a fair and equitable way of
distributing funds for tribal members who are under the
Jjurisdiction of both tribe and State.*

As indicated earlier, obtaining funds through the
States is not favored by the tribes, but some tribes
would receive such a small allotment under the
block grants that they have little choice but to
negotiate with the State in this manner.

Under the block grant program, tribes have
proposed including a minimum funding set-aside
provision in the regulations to assure adequate
funding of Indian tribes. This proposal has been
rejected in the regulations published in the Federal
Register on July 6, 1982.38 The rationale is that the
Department of Health and Human Services lacks the
authority to change the provisions of the Act to
assure tribes an amount equivalent to the proportion
of funds they received under the categorical pro-
grams.

Census Issues

Another issue that surfaced at both the Oklahoma
and New Mexico consultations was the use of census
figures to determine fund allocations for the block
grants. Concern was expressed by some tribes that
while the 1980 Census figures were utilized to
determine State allocations, 1970 Census figures
with some adjustments, were used for determining
fund allocations to Indians. This, say some Indians,
worked to their detriment. Even though many tribes
allege that there was a serious undercount in the
1980 Census, most still believe that 1980 instead of
1970 figures should have been used to calculate their
fund allocations.

The Department of Health and Human Services
discusses this issue in the regulations published on
July 6, 1982. The Department notes that:

Many tribes objected to the funding distribution schemes
in the low-income home energy assistance and community
services block grants, which are based on population data.
They asserted that Indians are traditionally underrepre-
sented in the United States census data and they suggested,
therefore, that tribal health and population statistics,

*  NM. Transcript, p. 252; See also Statement of Linda Meligren
entered into the official record at 10.

3 47 Fed. Reg. 29472, 29482 (1982).

» JIbid.

» Jbid.

rather than the ratio of Indian to non-Indian individuals or
households in a State, should form the basis for a tribe’s
allotment.*

The HHS responded, however, that:

We have used the most reliable population data available,
primarily “The Population and Housing Census 1980
Advance Report,” and “The Tribal List and Extract,”
prepared by the Census Bureau for the Office of Revenue
Sharing, and supplemental data from the Census Bureau.
Where census data were not available, we used population
estimates from the Bureau of Indian Affairs and in one
instance from a State Indian Commission. Finally, where
no independent data were available, we used the tribes’
own estimates of their popuiation. In computing the
poverty levels, we adjusted the 1980 population figures
based on data from the 1970 census. We will revise these
-figures with poverty level data from the 1980 census as
soon as they are available.>®

Indirect Costs

In addition to the problems previously discussed,
tribes have to deal with the problem of indirect costs
in administering their programs. States already have
in place a bureaucracy that enables them to operate a
program within the restrictions set out by the
Federal Government in its block grant regulations
but tribes have no such bureaucracy and also little or
no tax base to defray administrative costs. Accord-
ing to Ed Little of the All Indian Pueblo Council in
New Mexico, the impact is that tribes will not be
able to operate programs if they cannot get some
assistance for indirect costs.* They will then
become dependent on the States to provide the
services. According to Governor Gilbert Pena,
Chairman of the Eight Northern Pueblo Council in
New Mexico, the permissible indirect costs are not
enough even to cover the audits alone.3?

The final HHS regulations, however, reject these
arguments by stating, *“. . .we will not establish
different rules on administrative cost limitations for
tribes and tribal organizations than are established
by statute for the States.”s* In response to tribal
requests that audit expenses be chargeable to the
direct services portion of grant funds, for example,
HHS expressed the following view:

8t NM. Transcript, p. 105.
2 Statement of Governor Gilbert Pena, Chairman of the Eight
Northern Pueblo Councils, New Mexico.

. ¥ 47 Fed. Reg. 29472, 29483 (1982).
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.. .We do not believe that Indian tribes and tribal
organizations should be permitted to spend less of their
block grant funds for direct services than States.»

Urban Indians

Other issues raised at the consultations dealt with
providing services to urban Indians. George Effman
of the National Indian Youth Council, defined an
urban Indian as one who resides away from the
reservation.?® This is a common occurrence because
many Indians have had to move into the cities to
find employment, so that now approximately 52
percent of American Indians reside outside the
reservation.®* Mr. Effman was quick to point out
that “because an Indian lives off the reservation, this
doesn’t cause him to lose his [her] treaty or trust
rights.”*” The HHS regulations succinctly state that,
“The fact that a tribe or tribal organization is
receiving direct Federal funds does not disqualify its
members from receiving services from the State.”**
According to Ms. Mellgren of HHS:

This statement affirmed the Department’s [HHS] policy
that an Indian individual may not be excluded from access
to federally-funded facilities simply because that Indian’s
tribe may have access to similar services. This policy
ensures that Indian people are not treated differently from
other residents of a State based on their status as Indians.

However, States are not required to confer eligibility for
duplicate tangible benefits on Indian people in the service
population of a tribe that has received an allotment of
block grant funds. For example, States are not required to
provide cash payments or weatherization assistance to
Indians included in the service population of a tribe
receiving funds for these purposes under the Low-Income
Home Energy Assistance block grant program.®®

She added:

The regulations, however, do prohibit a State from
denying Indians access to intangible benefits. Examples of

» Jbid.

= NM. Transcript, p. 98.

»* Ibid.

* Tbid., p. 99.

2 47 Fed. Reg. 29472, 29482 (1982).
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intangible benefits include counseling and treatment at
health facilities.«

Conclusion

Undoubtedly, one of the major issues of impor-
tance for Indians in the Southwest Region is the
perception among many that block grants represent
a threat to their sovereignty as separate govern-
ments. The consensus among Indian participants in
both the New Mexico and Oklahoma consultations
appears to be that the sovereignty of the Indian
nations must be respected in the implementation of
block grants and that care should be exercised not to
breach the Federal Government’s relationship with
the tribes.®* For this reason, many are opposed to
this method of Federal funding. Also, many tribes
believe that the State is receiving the lion’s share of
the funds while they are given a mere pittance to
service their people. This concern was documented
by Indian participants at the Oklahoma and New
Mezxico consultations who cited examples of minis-
cule block grant fund allocations received directly
from the Federal Government, some as low as $149.
The formula used to provide monies to tribes, in
many cases, has resulted in very small grants to
tribes. Many tribes noted they had received larger
amounts before under the categorical grant system.
And many tribes felt that the budget cuts were
having a disproportionate effect because the States
are getting smaller budget cuts as compared with
Indian tribes.

Another unique problem that Indian tribes and
organizations encounter is the need for additional
funds for administrative costs beyond the small
allowance provided by block grants. Without funds
for these indirect costs, operating programs will be
difficult for many of these tribes.

» “S)tatemcnt of Linda Mellgren, entered into the official record
at 10.

% NM. Transcript, pp. 237-238.
« Tbid., pp. 128-130.
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Minimum Standards Checklist

Introduction

At each of the block grant consultations, partici-
pants stressed the need to assure nondiscriminatory
implementation of block grant programming. The
idea was subsequently adopted by the five South-
western Advisory Committees and the following
checklist was developed to provide assistance to
State and local officials, community organizations,
and private citizens in evaluating current procedures
used to operate and administer block grant pro-
grams.

Elements of the Checklist

The checklist consists of three major categories.
These are:  Administrative Procedures, Civil
Rights Compliance / Enforcement, and Evalu-
ation/Monitoring. Under each category are a num-
ber of elements which suggest key points to be
considered in implementing block grant programs at
both the State and local levels. The elements consist
of legal requirements, policy considerations, critical
activities, and responsibilities that should be taken
into consideration in administering programs funded
under the block grants.

Using the Checklist

The checklist is designed to serve as a guide for
State officials and private citizens for evaluating
how the pertinent governmental entity is carrying
out its responsibilities with regard to block grants. In
this sense, it is designed to suggest ideas of what to
look for in evaluating the procedures being used to
implement block grants. It can also be used as a

means for holding State and local officials account-
able.

Public officials will also find this checklist useful
as a means for evaluating their own procedures. For
example, State officials could determine whether or
not the procedures currently incorporated in the
State’s block grant effort are adequate. Moreover, it
provides a succinct outline of the major legal
requirements and policy considerations that should
be kept in mind to ensure that programs funded
through block grants are administered in a nondiscri-
minatory manner. At the same time, it must be
stressed that the checklist is not all inclusive, Rather,
the recommendations included in this checklist are
designed to focus in on some important specific
needs and requirements.

Minimum Standards Checklist

1. ADMINISTRATIVE PROCEDURES

A. State Responsibilities

1. Legal Requirements

a. State must make an annual submission for
each block grant prior to receiving funds.
b. The chief executive officer of each State
shall prepare a plan which contains' provisions
describing how the State will carry out the
assurances agreed to.
c. Chief executive officer of each State must
certify that State agrees to comply with Feder-
ally required assurances.
d. Anudits must be conducted every two years
by an independent entity.
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e. Grants must be operated in a nondiscrimina-
tory manner.

2. Policy Considerations

32

a. Clear statement of the requirements State
had to fulfill to get funds from Federal Govern-
ment for each block grant.
b. Clear articulation of the funding formula
developed and used by the State to make grants
to its recipients; some indication also should be
provided by the State as to what measures it has
taken or will take to insure equitable distribu-
tion of funds (i.e., prevent discrimination).
c. Clearly identify eligibility requirements that
must be met by service providers to be eligible
for grants.
d. Clearly identify eligibility requirements that
must be met by beneficiaries of services.
e. Clear articulation of policymaking and deci-
sionmaking processes with respect to the imple-
mentation of the block grant programs.
f. Provide information to public on who is
responsible for administering each block grant.
g- Provide information to public on who is to
make decisions for the State in the implementa-
tion of block grants.
h. Publicize what agency or individual is
responsible for the development of the
plans/submissions for each block grant.
i. State should articulate a needs assessment
process so that service providers and organiza-
tions can use the same format.
Other Possible State Activities
a. State should provide technical assistance to
service providers in meeting statutory and
administrative requirements. These may in-
clude:
(1) Needs assessment information on popu-
lation;
(2) An evaluation of language, cultural,
racial differences in service delivery;
(3) Information on alternative methods of
service delivery;
(4) Information on programming ap-
proaches utilized effectively previously.
b. State should issue policy declarations on
what service providers are required to do.
These should include:
(1) Contracts include nondiscrimination
clause.
(2) State able to terminate funds for non-
compliance.

(3) Publicize who is to coordinate on the
State level the accountability of the service
providers.
c. State should articnlate monitoring policies
and procedures that will be used, and identify
agency(ies) that will be responsible.
d. Develop mailing list of interested minority,
handicap, women’s, senior citizens’ organiza-
tions to receive information on block grant
programs.

4. Responsibility of Service Providers

a. Develop and publicize requirements for
those receiving services.

b. Clearly state a policy of nondiscrimination
in providing services.

c. Have a procedure to receive and handle
complaints.

d. Routinely report to State on nature of
complaints received and their resolution or
status.

e. Have a system of data collection of racial,
ethnic, sex, age, handicap, religion statistics.

5. Citizen Participation

a. Federal Legal Requirements
(1) State must prepare proposed spending
plans and make them available for public
comment well in advance of submission
deadline.
(2) Legislature must conduct hearings on
the proposed use and distribution of funds.

b. Recommended State Policy
(1) Plans
(a) Publicize how, where, and when plans
prepared by State will be available.
(b) How and when will comments to plans
be received?
{c)’ How will comments be acknowledged?
(d) How will comments be used to revise
and/or modify plans?
(e) Prior consultation of citizens before
development of plans.
(f) Develop effective mechanisms for plan
dissemination at State and local level.
(g) Provide for the availability of copies of
plans and/or reading areas for citizens.
(b) Address and phone number of contact
person should be listed and made available.
(2) Hearings
(a) Publicize policy of State as to type
(legislative, State agencies, or governor) and



number of public hearings to be held on each
block grant.
(b) Publicize the format that hearings will
follow.
(c) Publicize how citizen input will be
received.
(d) Articulate how input will be used.
(¢) Assure adequate notice. Notices should
include: (i) purpose of hearing; (ii) time and
location of hearing; (iii) media publicity that
reaches affected citizens (e.g., minority me-
dia).
() Assure accessibility of location (handi-
capped and minorities).
(g) Assure geographic decentralization of
hearing sites.
(h) Make allowances for fact that users of
services are not always effective in making
their needs known.
CIVIL RIGHTS
COMPLIANCE/ENFORCEMENT
A. Federal Requirement
1. All block grants are to be implemented in
nondiscriminatory manner.
2. State must sign assurances of nondiscrimina-
tion.

B. Recommended State Activities

1. Enactment of nondiscrimination and affirma-
tive action statutes and executive orders.

2. Clear articulation of policy of nondiscrimina-
tion in implementation of block grants.

3. Develop State enforcement mechanism for
nondiscrimination. These should include at least
the following components or elements:

separate enforcement entity

adequate funding/staff

sanctions

data collection and reporting system
independence

. reports directly to Governor

4. Clear identification of rights of individuals to
complain if they believe they have been discrimi-
nated against.

pROOoR
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5. Clear identification of procedures for filing
complaints [complainants should know how to go
about filing]. These procedures should include:

a. clearly spelled out deadlines

b. format required (written/oral)

c. what complaint must include
6. Development and identification of clear pro-
cedures for investigating and remedying com-
plaints [including specifying time frames for com-
plaint processing].
7. Development and clear articulation of sanc-
tions to be employed in correcting violations of
statutory requirements.
8. Set of procedures/criteria for State (indepen-
dent) compliance reviews.

III. EVALUATION/MONITORING
A. Federal Requirements

1. Audits must be conducted every two years by
an independent entity.

2. Grants are to be implemented in a nondiscri-
minatory manner.

B. Recommended State Activities

1. Develop criteria to use to evaluate the effec-
tiveness of service providers and State agencies in
servicing clients. -

2. Conduct independent evaluation of State pro-
grams (audit).

3. Publicize program evaluation criteria to be
used in assessing effectiveness of programs.

4. Conduct independent audit and make results
public.

5. Develop and utilize sanctions for noncompli-
ance.

6. Assess accountability of State agencies or
officials for each block grant (roles and areas of
responsibility).

7. Development and clear articulation of data
collection/reporting requirements applicable to
fund recipients; clear articulation of how State
will use data in evaluating effectiveness.

8. Involve public in evaluation/monitoring pro-
cess.
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STATE REPORTS
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Louisiana
New Mexico
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Texas
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Block Grant Programs in the Southwest

Region: A State Perspective

The shift from categorical programs to block
grants—as pointed out in the previous sections of
this report—represent a rather significant realign-
ment in State and Federal relationships. It also
represents a change in how the Federal Government
in Washington, D.C., perceives its role vis-a-vis the
States. To obtain a better understanding of this
changing relationship in the context of the block
grant program, a consultation was convened in each
of the five States within the Southwest Region. At
each consultation, numerous local, State and Federal
officials, as well as experts in the areas of block
grants, community leaders, tribal officials and repre-
sentatives were invited to share their views on block
grants and their impact on minorities, women, the
elderly and the handicapped.

A wide range of issues were examined at each of
the consultations and many concerns were raised
regarding the effect of block grants on programs and
service delivery systems. However, three major
areas of concern were raised consistently at every
consultation. These were the enforcement of civil
rights laws under the block grant program; citizen
participation within the scope of the block grants;
and, the State’s decisionmaking process as it relates
to block grants. In the case of New Mexico and
Oklahoma, the specific concerns of American Indi-

ans in these States under the block grants were also
dealt with. The purpose of this section is to examine
these concerns on a State-by-State basis by drawing
upon the views and insights expressed by partici-
pants in the various consultations. In order to
provide a stronger framework for discussion on
these issues, the structure of State government and
the status of the block grant program in each State is
also briefly touched upon.

Although the issues covered in each State report
have been addressed in the section dealing with
regional issues, it is important to keep in mind that
the participants in these State consultations were
perceiving the issues in light of their own unique
experiences. These reports attempt to reflect these
perspectives. Therefore, while there may be some
duplication, especially with regard to quotes and
individual statements, these reports should be
viewed as statements of concern as perceived by
each of the Advisory Committees.

Each of the reports in this section have been
reviewed for accuracy by appropriate State and
Federal officials. These responses.are included in
Appendix A. The first report will focus on the State
of Arkansas. Subsequent reports will deal with issues
and concerns as they were viewed in Louisiana,
New Mexico, Oklahoma and Texas.
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Block Grants in Arkansas

A Report of the Arkansas Advisory Committee to the U.S.

Commission on Civil Rights

State Government in Arkansas

The State of Arkansas historically has been
governed by a strong executive who administers the
overall operation of State government. The General
Assembly, the State’s legislature, is the principal
lawmaking body. It is a bicameral body consisting of
a House of Representatives and a Senate. The House
of Representatives is composed of 100 members
elected for two-year terms. The Senate consists of 35
members elected for four-year terms with half of the
Senate being elected every two years. The legisla-
ture convenes every two-years, on odd-numbered
years. The governor, however, can call the legisla-
ture into special session at any time. The State’s
Constitution restricts the regular sessions of the
legislature to 60 days unless extended by two-thirds
vote of both houses.!

There are 13 major departments within the State
government with each department headed by a
director who reports to the governor. These direc-
tors meet periodically with the governor as a
cabinet. Within these 13 departments are some 60
separate agencies.?

Although the legislature in Arkansas has little
formal control over the various agencies and depart-
ments on a day-to-day basis it does have significant
input into the budget process. The governor, as chief
executive, proposes a budget to the legislature.
However, the actual starting point in this process
lies with the individual State agencies and depart-

! Walter Nunn, Editor, Readings in Arkansas Government, Rose
Publishing Company, Little Rock, Arkansas, 1973, “The Arkan-
sas Legislature” by Donald T. Wells, pp. 60-61. See also AR.
Const. art. 5, §17.
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ments. Upon receiving instructions from the State
Department of Finance and Administration (DFA),
the various agencies and departments supply infor-
mation relating to expenditures for the expiring
biennium and an estimate of the funds they will need
for the coming biennium. This information is also
provided to the Legislative Council and the General
Assembly. Taking information provided by the
DFA, the Governor’s Office prepares a budget and
presents it to the legislature for its consideration.
The Legislative Council serving as the key research
department for the legislature also plays an extreme-
ly important role in advising the General Assembly
on matters relating to funding and program priori-
ties.?

To assist the legislature in preparing the budget, a
Joint Budgetary Commiittee consisting of legislators
from both houses has been established. The Commit-
tee reviews the governor’s budget, proposes changes
and, if necessary, prepares a compromise budget.
Again, the Legislative Council exercises an impor-
tant role in this process by reviewing specific budget
requests and making recommendations on items
within the proposed budget. Once the budget is
approved by the legislature, the DFA is responsible
for administering the allocation of funds to the
various departments.*

Block Grants in Arkansas: An Overview
As of October 1, 1981, the State of Arkansas
accepted six block grants. These were: Preventive

* Ibid., pp. 170-171.

* Tbid. “Budgeting in Arkansas: Agencies, Governor and
Legislature” by Dan Durning, pp. 183-188.

¢ Tbid.



Health; Maternal and Child Health; Alcohol, Drug
Abuse and Mental Health; Social Services; Commu-
nity Services; and the Low-Income Energy Assis-
tance block grants.® In addition, according to the
Governor’s Office, the State accepted the Education
Block Grant in October 1982. At the consultation, it
was also indicated the State would accept the Small
Cities Discretionary Program, which is part of the
Community Development Block Grant, starting in
October 1982.¢

The State’s overall funding appropriation for the
six block grants it accepted was about $51 million
for the past Federal Fiscal Year. Nearly half, $24
million, was provided through the Social Services
block grant and another $12.3 million was included
in the Energy Assistance block. Together these two
blocks accounted for slightly over 70 percent of all
block grant funds received by the State.”

At the Arkansas consultation, one of the major
concerns raised was the impact of the block grant
programs on State programs. It was explained that
along with the consolidation of the various categori-
cal programs into block grants, there had been a
substantial cutback in Federal funding. For exainple,
Federal grants available to Arkansas which were
used solely to provide services to the poor, women,
the elderly and the disabled, totaled nearly $385
million in Fiscal Year 1980. This figure, it was
pointed out, represented only the Federal dollars
received by the State and not any State or local
matching funds. With the changeover to block
grants, the State lost approximately $78 million in
Federal funds in Fiscal Year 1981. This total reflects
a Federal fund reduction in all Federal programs,
not just the block grants. The State expects to lose
another $29 million in Fiscal Year 1983.* The loss in
Federal funds for the six block grants the State
accepted was about $8 million. The direct and
indirect impact of these cutbacks on programs and
service delivery systems in Arkansas is yet to be
measured. However, many of those who participat-
ed in the consultation felt that the budget cuts will
have a significant effect on the nature and extent of
services, eligibility requirements, program priorities

¢ U.S. Department of Health and Human Services, Block Grant
Fact Sheet, Region VI, Revised 6/15/82 (hereafter cited as Block
Grant Fact Sheet), p. 1.

¢ Arkansas Advisory Committee to the U.S. Commission on
Civil Rights, Consuitation on Block Grant Funding in the State of
Arkansas, Little Rock, Arkansas, March 24, 1982 (hereafter cited
as AR. Transcript) p. 122. See also Governor’s Letter of Response
in Appendix.

and the targeting of services at the State level. Many
also felt that these cuts will eliminate essential

‘programs and services over the long run.

There was particular concern expressed by a
number of participants regarding the inability of the
State to meet the needs for services for which funds
were cut. The tax structure in Arkansas, for exam-
ple, as State Representative John Miller of Mel-
bourne pointed out, has as its main source of
revenue, a personal income tax based on what is a
very low ranking (pationally) per-capita income.
The second major source of revenue, he added, is
from the State sales tax which is kept low because it
is a regressive tax. The other major tax the State uses
is a severance tax on resources. However, that tax
provides less than 2 percent of the State’s revenue.
As a result, the State is financially unable to make up
any of the cuts.®

Another concern raised was the fact that Arkan-
sas has the second highest percentage of elderly of
all the States and a very high percentage of disabled
persons. There is also a very high rate of infant
mortality among minorities in the State.’® Further-
more, the State Employment Commission shows an
unemployment rate of nearly 38 percent among
black youths. However, the Urban League in Ar-
kansas suggests that it may be closer to 56 percent.!!
Howard Love, director of the Urban League stated
the situation as it currently exists in the State:

We have these substantial statistical indices of poverty and
deprivation in the State. . .We cannot, [however] antici-
pate that our State will be prepared economically to pick
up the services that will be lost as a result of the budget
cuts. . .'*

Civil Rights Enforcement Responsibility

In addition to the cutbacks in funding, the issue of
State/Federal relationships emerged as a key con-
cern. This concern was especially intense in the area
of civil rights enforcement. Some expressed the fear
that the Federal oversight and enforcement role
would be literally dismantled. Others were equally
concerned about the State’s ability to carry out its

* Block Grant Fact Sheet, p. 1.
* AR Transcript, pp. 242-243.
* Ibid., pp. 195-196.

1 Ibid., p. 233,

1 Ibid., p. 234.

1 Tbid., p. 233.
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responsibility in enforcing civil rights provisions
under the block grant programs.

The issue of civil rights enforcement was a major
concern of many at the consultation. This concern
was underscored by two very important consider-
ations. First, the guidelines outlining the role and
responsibilities of the Office for Civil Rights within
the U.S. Department of Health and Human Services
and other Federal agencies charged with the task of
enforcing civil rights laws under the block grants, as
outlined during the consuitation were vague and
incomplete. Secondly, the State of Arkansas at the
time of the consultation had no independent agency
for investigating complaints of discrimination, for
negotiating or conciliating complaints, for holding
public hearings or for compelling compliance. Given
the fact that under the block grants the State will be
given greater discretion in handling civil rights
complaints, that becomes an extremely important
consideration.

Delores Wilson of the Office for Civil Rights
within the U.S. Department of Health and Human
Services (Dallas Region) dealt with some of the
concerns raised regarding the Federal role in civil
rights enforcement. She pointed out that the Office
for Civil Rights had convened a special Task Force
on Block Grants in November 1981 to develop
methods and procedures for insuring compliance
with the statutes under the block grant program.
That task force is still in operation and at the time of
the consultation in March 1982, was in the process
of developing and testing a number of models or
prototypes focusing on enforcement strategies. She
stressed the point that the existing nondiscrimination
requirements that are connected to the delivery of
health and human service programs will remain very
much the same. There is no abdication of the
Federal responsibility in the civil rights area, she
said. The primary difference in the nondiscrimina-
tion requirements connected to the block grant
programs, she added, are the inclusion of sex and
religious discrimination prohibitions and the require-
ment that OCR notify the governor of findings
relating to noncompliance and provide the State
with a 60-day period within which to secure volun-
tary compliance.’® A number of participants at the
consultation noted that the key element in this
realignment of enforcement authority under the

1 Ibid., pp. 47-48.
1 Tbid., pp. 49-50.
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block grants is the role of the State. However, as Ms.
Wilson pointed out:

In establishing the partnership there is one thing that has
to be remembered, and that is that OCR cannot eliminate
or, redelegate its responsibility for enforcement. What this
means is simply that the States will have the opportunity—
in situations where complaints are brought [forth] alleging
forms of discrimination—to investigate those complaints
and to negotiate for voluntary compliance. But in the
event that they are unable to come to a resolution that is
going to meet with the Federal requirements of the Office
for Civil Rights, we will still maintain the responsibility
for enforcement. So when it reaches a point where the
State is unable to go any further in obtaining a voluntary
compliance .agreement, the Office for Civil Rights will
then step in and begin to initiate. . .formal enforcement
proceedings as they have. . .always been done. . .14

But at the same time, she explained:

Because the block grant concept is novel. . .everything
that is happening is still in the formative stage. Monitoring
and data collection tools have not yet been formulated but
are being addressed as a part of the prototype that have
been developed by the National Task Force. . .because
we feel that without having all of those prototypes tested,
piloted, approved and adopted, data collection tools and
monitoring systems cannot be set up in a viable manner
until we know exactly what kind of system we are going
to have.1s

In the meantime, OCR had put into effect some
interim procedures. Ms. Wilson described these
procedures:

In processing complaints against recipients of non-block
grant funds, we intend to continue handling those in the
same manner we always have: Conducting the investiga-
tion, negotiating for compliance, and making the final
determinations. Where a recipient receives only block
grant funds, we’re going to resort to our Washington
office for guidance. We hope that this approach is going to
give some priority to the considerations of State concerns.
And with the guidance coming from the National Office
to the ten regional offices, as opposed to each regional
office working autonomously, we are hoping that it is also
going to provide a form of continuity in handling similar
problems in a similar manner. Where both block grant and
non-block grant funds are involved, we get a combination
of the two. We will be able to do investigations to a point
in some cases and then go to the Washington office to the
general counsel and headquarters staff for further guid-
ance.!®

Given the understanding that OCR will maintain
final enforcement authority, and will in the end,

B Tbid,, p. 50.
1 Ibid., pp. 55-56. -
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determine what constitutes an adequate investigation
and an adequate remedy on the part of the State, the
State’s role was yet to be defined. George Bennett,
division director for the Dallas Regional Office for
Civil Rights (HHS) stated:

. . .how we go about discussing that with the States, and
getting that [information] back to the recipient that is
effected is a totally different thing, and these are the things
[that still need] to be worked out. . .7

Although it was accepted that the State would
have the general authority and flexibility within
some limits to handle civil rights complaints under
the block grants, no central mechanism or agency
had been established to handle such complaints in
Arkansas. At the time of the consultation, the
various State agencies were responsible for ensuring
compliance with civil rights laws within their own
programs. However, support for a stronger empha-
sis on civil rights enforcement at the State level was
voiced by many at the consultation. Governor Frank
White, for example, supported a stronger civil rights
compliance function for the State.’®* In this context,
he stated:

..in no way do I sense any indication by the legislature or
anybody else that they are not going to have a vehicle that
protects civil rights in the State of Arkansas. So whatever
money it costs, the money will be available. . .1®

Linda Garner, one of the Governor’s key legisla-
tive and budget aides, stated:

. .if we saw our current procedures for accepting any
complaints or [ensuring] compliance were not getting the
job done then we would be happy to make those
changes.®

Others suggested the restoration of the State
Human Resources Commission as a possible vehicle
for serving as a mechanism for enforcing civil rights
in Arkansas. That commission, which is still legally
authorized, was created by the Arkansas General
Assembly in 1977 to study problems of discrimina-
tion, to promote equality, to encourage nondiscrimi-
nation, to evaluate agencies and hold public hearings
relevant to those issues. It did not have authority to
investigate complaints or compel compliance.?

17 Jbid., p. 66.

1 Tbid., p. 96.

» Ibid., p. 101.

» Tbid., pp. 111-112.

1 Tbid., p 259. Sec also, Ark. Stat. Ann. §6-1501 through 6-1506
(Supp. 1979).

Another problem is that it was never adequately
funded or staffed. In 1977, the State legislature
appropriated $50,000 for a minimum staff. In 1980,
approximately $60,000 was. appropriated. The fol-
lowing year, no money was appropriated by the
General Assembly based on a recommendation
made by the Legislative Council.?

State Representative Irma Brown of Little Rock
supported the restoration of the Human Resources
Commission. She added:

. .at present there is no agency that is set up to monitor
monies coming into the State under the block grant
categories. I see the Human Resources Commission. . .as
being set into motion and fulfilling this role. Granted, it
does not have the strength. . .to enforce compliance, but
certainly if reinstituted, it could have the authority to
make sure that all segments of the community benefited
from the block grant funds. . .I don’t see it as a solve all
type agency, but certainly I see it as a step toward
providing for all of the citizens of Arkansas equally. . .»

Bob Adkison, president of the Arkansas Commu-
nity Action Agencies Association, added his sup-
port: '

I feel like it’s incumbent, at least in this State, to do
something with that Human Resource Commission, to
either revive that existing commission or expand upon it,
and appropriate some money. . .I think that’s one step the
State should take. . 3¢

Sandra Kurjiaka, State director for the Arkansas
Chapter of the American Civil Liberties Union,
advocated for a stronger agency. She stated:

The only solution I would see after what I've heard here
today is if there were a way to get the legislature of this
State [to act I would] fund a civil rights commission, not a
human resources commission, but a real commission that
has people to investigate [complaints] and some sort of
enforcement vehicle [that would be able to] remove
money from agencies that discriminated.=

Citizen Participation in Block Grant
Programs )

Another critical issue to emerge at the consulta-
tion had to do with citizen participation. The need
for more citizen input into the decisionmaking
process under the block grants was stressed by a
number of participants. Bob Nash, vice president of

2 Ibid., p. 288.
B Ibid., p. 212-213.
% Tbid., p. 290.
= Ibid,, p. 310.
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the Winthrop Rockefeller Foundation in Little
Rock, focusing on this concern, said:

1 think what it is going to take is more involvement
. . .more involvement by people who have not been
involved in the political and public decisionmaking pro-
cess. We cannot afford to leave the allocation of public
dollars and resources to a few people. That’s the major
problem. We need more public involvement by those
people who are directly affected, rather than sitting back
on the sidelines and waiting for something to happen. Only
then, I think, will the State and local decisionmaking
processes become more fair and more equitable. . .*

Although it was emphasized that the legislation
calls for some kind of public hearings in the second
year, a number of participants pointed out that many
State agencies had not yet developed a plan to
obtain public input into the decisionmaking pro-
cesses under the block grant programs. For example,
at the time of the consultation in March, the State
had not initiated any public hearings dealing with
block grants either at the agency level or in the
legislature. Don Crary, Executive Director of Ad-
vocates for Children and Families, commented on
this issue by stating:

Six of the block grants have been around a year, and yet as
you listened to the discussion, we’re still at the intent stage
within State agencies. We are intending to set up a good
compliance system, and we’re intending to come up with a
plan for public hearings, we are intending to come up with
a plan for allocating funds. . .Some of those block
grants. . .came in a year ago, and yet there is [still] no
mechanism. . .that's in place and working or being test-
ed. . .We're going to go into the second year of some of
them and still some are no better off and have no better
plan [than they had when they were first implemented].*

Bob Adkison provided a different focus on the
issue:

The perspective on the role of citizen participation in
public hearings in State programs under the block grants is
that citizen participation and public hearings are both a
requirement and a desirable fea-
ture. . .[However]. . .participation requires a concerted
effort that most agencies and communities do not pos-
sess. . .[What it] implies is that many citizens, local
entities of governmental agencies, and non-profit organiza-
tions do not perceive civil rights as a necessity. In some
instances, the perception is one of resentment or at best
antagonistic cooperation in order to receive funding. . .»*

» Ibid,, p. 26.
¥ Ibid., pp. 305-306.
= Ibid., p. 269.
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Indeed, some of the participants in the consulta-
tion felt that there would be little meaningful citizen
participation in block grant programs administered
by the State based on past experiences. This concern
was addressed by Sheryl Dicker, an attorney with
the Arkansas Legal Services Support Center in
Little Rock. She remarked:

Up until today, we have not had any public participation
[in the block grant implementation process] in the State of
Arkansas. There has not been a single public hearing, a
single legislative hearing on the issue of block grants. So,
though I believe we’ve received assurances that in the
future there will be some public hearings, that in and of
itself will not suffice. . .Those public hearings must
provide for meaningful participation. . .And that has
rarely occurred in Arkansas.®

Howard Love, executive director of the Urban
League of Arkansas, also addressing this issue stated:

If we can take the Community Development Block Grant
Program and the Comprehensive Employment and Train-
ing Act (CETA) program as examples. . .of citizen
participation under the block grant programs, we can
safely assume that there will be no real meaningful citizen
participation in block grant programs administered by the
State,

Citizen participation was felt to be especially
crucial in the area of block grants given the wide
discretion that State governments now have. Two
programs were of special concern to participants at
the consultation in this context: the Small Cities
Discretionary Program within the larger Communi-
ty Development Block Grant Program (CDBG) and
the Education Block Grant. It was pointed out at the
consultation that almost all of the block grants being
administered by the State were programs that were
already in place under the previous categorical
structure. However, both the Small Cities Djscre-
tionary Program and the Education Block Grants
will be new programs as far as the State is con-
cerned. Under the CDBG program, for example, the
State of Arkansas will receive about $20 million in
discretionary money to be distributed by the State
under the Small Cities Discretionary Program.3!
With respect to the Education Block Grant, 20
®» Ibid., pp. 260-261.

» Ibid., p. 234.
2 Ibid,, p. 122.


https://Program.s1
https://State.80

percent of the funds the State Department of
Bducation receives will be discretionary.3®* Given
the nature of these programs, many felt that both the
State’s Industrial Development Commission, which
will ultimately administer the CDBG program when
the State takes over the Small Cities Program in
October 1982, and the State Education Department,
must incorporate a strong citizen participation pro-
cess into these block grants. According to consulta-
tion participants, citizen input was vital to ensure
that small communities and the various groups
interested in education and community development
will have an opportunity to influence how block
grant funds are allocated in Arkansas.

The Governor has created two advisory groups to
establish a plan of action for the CDBG and the
Education block grants. Linda Garner provided the
Advisory Committee with an overview of their
status at the time of the consultation. She reported:

With regard to the Community Development Block
Grant—the Governor has already formed a task force—
which is accepting information from all over the
State. . .There are two public hearings required. . .to
take over the administration of the CDBG grant. [HUD
has also established] some regulations so there is no total
discretion at the State level. As far as the Education Block
Grant [is concerned]. . .an advisory committee is required
and the Governor has appointed that committee and very
shortly they will be having hearings, receiving input and
making recommendations on how the block grant will be
administered.>

Robert Middleton, director of planning for the
Arkansas Industrial Development Commission
(AIDC) gave his views on the role of citizen
participation in the area of block grants and more
specifically in the area of the Small Cities Discre-
tionary Program which his agency will administer.
He stated:

. . .that’s a particular issue that’s been of concern to us.
We'’ve taken the position so far that citizen participation is
something that’s a lot more than simply an opportunity to
affect the outcome of an application to either HUD or
AIDC. In our view, citizen participation means the
volunteer activities, it means the involvement of citizens in
much more than just a block grant application. Such as I
understand, the way we structured the program, we
would like to encourage the involvement of citizen groups
and volunteer action beyond just the block grant. Now
we're going to have some sort of a citizen participation

= Jbid., pp. 182-183.
= Jbid., p. 123.
* Ibid., pp. 148-149.

requirement. I couldn’t tell you exactly what it will look
like. We haven't really examined the full range of options
yet.

A number of important changes have also been
made in HUD’s requirements regarding citizen
participation. Leonard Chaires, director of HUD’s
Fort Worth Regional Office of Fair Housing and
Equal Opportunity, told the Committee:

There is a four-part program for the citizen participation
effort. That effort calls for making information available to
citizens. I think the difference is that. . .citizens will not
participate in developing a plan that the city will have to
accept. There will be a requirement to hold at least one
public hearing and there will be & need to publish a
statement in terms of the needs of the Community
Development Block Grant Program to be presented in
that city. But the difference right now is that the citizen
participation plan as we used to know it will not be in
effect. They will have access to information and certainly
they can make their needs known, but local elected
officials will not need to abide by what is presented by that
citizen group.*

This represents a definite departure from the
rather structured citizen participation process form-
erly required by HUD. The intent of this change,
according to Chaires, was to give .local elected
officials greater discretion in setting priorities for
their communities. Another purpose was to reduce
the administrative cost of the program.

State Decisionmaking Process Regarding
Block Grants

As many pointed out during the consultation, the
role of State government under the block grant
program is much greater than it was under the
categorical program structure. William Acosta, re-
gional administrator for the Office of Human Devel-
opment Services, explained that the Federal Gov-
ernment will have virtually no role in the monitor-
ing and expenditure of these funds.>* He added:

Under this legislative intent, the States are given just about
total and maximum flexibility. . . .And the Federal Gov-
ernment will not have a role in interpreting whether or not
the States are administering or implementing these pro-
grams [as intended by the legislation]. . . According to
the current thinking, each State will be correct in inter-
preting its own point of view in its implementation and
administration of these programs. . . .As long as the unit
operating these programs does refer to its State counsel for

s Jbid,, p. 81.
» Tbid., p. 42.
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interpretation that will be the shield that will protect the
States in the implementation of these programs.™

From a national point of view, the fact that the
States have such discretion in interpreting the
legislation underlying the block grant program
disturbed many of the participants. Bob Nash articu-
lated some of these concerns, taking into consider-
ation the role of State government and its decision-
making apparatus under the block grants:

There is a growing feeling among many groups and
individuals that these block grant proposals repeal land-
mark legislation, eliminate essential programs, and under-
mine principles of fiscal accountability and lay the ground-
work for confusion, neglect, and a new bureaucracy at the
State level. Without defending every categorical program,
some groups predict that untargeted, undirected, unmoni-
tored, and unexamined block grants will mean far less
assistance to those who need these services despite
rhetorical commitments to the truly needy. . .2

This sa'me concern was raised by Bob Adkison:

While the concept of State and local control is theoretical-
ly sound, the lack of a national emphasis and targeting of
resources toward minorities, women, the elderly, and [the]
handicapped will perhaps signal a de-emphasis on the
importance of allocating resources toward these affected
groups. . .

How the State uses this discretion, especially in
terms of targeting resources and setting program
priorities is an important issue in a State like
Arkansas that has a large minority population with
relatively little political power to influence decision-
making processes. Elaborating on this, Nash ex-
plained:

The major problem in Arkansas is that when you eliminate
those targeted provisions, in my opinion, it’s dangerous,
because [then] we. . .have to depend upon the State
officials and the legislature to take the limited dollars that
are [currently] available and spread them out to those
same problems. I don’t think we have a guarantee that
[those funds will be targeted to those truly in need]
because political and economic power. . .is a major
determinant in deciding where those dollars go. However,
the people that are affected by the reduction [in funds] do
not have political and economic power [in this State].*

Irma Brown added:

Tbid., p. 43.
Ibid., p. 18.
Ibid., p. 269.
Ibid., p. 23.
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Distribution of the funds will pretty much be be in the
hands of members of local elite power structures that have
historically excluded black people and poor peo-
ple. . .Without a Federal monitoring system, this would
be especially true. Some of the more wealthy States may
not witness the degree of discrimination that I fear we will
experience in Arkansas, because as has been said before, it
is a poor State according to national measurement sca-
les. . .and it does not have proper and needed enforce-
ment mechanisms.$

The question of accountability was also raised. As
indicated earlier, many State agencies at the time of
the consultation had not yet developed a plan to
obtain public input into the decisionmaking process
influencing the use of block grant funds. Moreover,
no legislative hearings dealing exclusively with
block grants had been convened. Indeed, much of
what has happened in Arkansas in the area of block
grants had been initiated through the Governor’s
Office. However, the legislators who participated in
the consultation felt confident that the State General
Assembly would take on a more active role in the
future. State Representative John E. Miller pointed
out:

The legislature certainly, in my opinion, has the responsi-
bility of developing a budget. If you understand our
budget process the. . .administration or the Gover-
nor. . .proposes a budget agency by agency. The Legisla-
tive Council then reacts to that proposal. . .And then the
Council makes its recommendation to the General Assem-
bly. Then the General Assembly acts on those budgets
either to amend them or pass them with the recommenda-
tion of the Legislative Council. So. . .the legislature
certainly will have its input on whatever program or
expenditure of funds there is.®

Senator Max Howell of Little Rock added:

You must understand that the General Assembly hasn’t
been in session since we got this new world. Up until now
we've had categorical grants that we had no leeway in.
We know that it’s coming, we know that we'’re going to
have to make these decisions. I personally am contacting
groups. . .we are involved regularly in trying to find out
where the problems are, and what we’re going to have to
do to answer these problems And, I'm certain that the
Arkansas Legislature, though it will have problems fund-
ing programs, will be ready to hear and deliberate on the
needs of people.¢

All of the legislators were aware of the fact that
the block grant program offers the State wide

@ Ibid,, p. 23.
« Tbid,, pp. 206-207.
© Tbid, p. 211.
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discretion regarding the use and distribution of
funds. Rep. Miller commented:

. . .the Federal legislation under the Block Grant Pro-
gram, as I understand it, gave an either/or situation. And
in the absence of the legislature making the appropriation
it gave the administration the authority to cut the pro-
grams and to—cut the cloth to fit the pattern. So what has
happened, Governor White has cut that cloth to fit the
pattern. . .4

Irma Brown, however, felt that minorities and the
poor in Arkansas, as in the past, will be hurt the
most under the block grants. She cited two reasons
for this. First, given the limited financial resources
of the State, there is little likelihood that it will be
able to make up most of the cuts in Federal funding.
Secondly, these groups have had only limited access
to the State’s decisionmaking processes. Under the
categorical programs, some access was afforded, but
under the block grants, this access is no longer
assured. This is especially critical given the fact that
the groups most affected by decisions made at the
agency level regarding program priorities and eligi-
bility criteria will have the least to say about these
decisions.*

« bid., p. 218.

Summary of Concerns

In reviewing the various statements provided at
the consultation in Little Rock, the Advisory Com-
mittee found that although it was too early to assess
the impact of block grants and cutbacks in Federal
funding on State programs and services, it is safe to
say that it will be significant even though the State
may take some steps to minimize the effects. The
Committee also found that for the most part the
enforcement of civil rights laws and anti-discrimina-
tion provisions by the Federal Government were yet
to be put in place. Indeed statements made by
Federal officials at the consultation seem to point
out very clearly that the Federal enforcement
structure with regard to block grants is incomplete.
This situation is aggravated by the fact that no
effective mechanism exists at the State level in
Arkansas to deal with civil rights complaints. In the
area of citizen participation, the Advisory Commit-
tee heard statements from many who felt that the
various State agencies had been slow in implement-
ing this process. Finally, the Committee found that
there has been little systematic effort on the part of
the Arkansas legislature to get involved in the area
of block grants. In fact, the legislature has played
only a minimal role thus far with regard to block
grants.

« Tbid., p. 204.
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Block Grants in Louisiana

A Report of the Louisiana Advisory Committee to the U.S.

Commission on Civil Rights

State Government in Louisiana

The State of Louisiana has traditionally been
governed by a strong executive. As chief executive,
the governor makes reports and recommendations to
the legislature on the affairs of the State, including
its complete financial condition.! He is also required
to submit to the legislature each year an operating
budget and a five-year capital budget.? As a result of
his control over budget matters, the governor has
strong administrative control over the various State
agencies and departments.® This control is exercised
mainly through the Division of Administration
which is under the Office of the Governor.* This
division is headed by a commissioner who is ap-
pointed by the governor.® It generally manages and
supervises the financial operations and affairs of the
State and all State agencies, including preparation of
the executive budget and allotment of expenditures.®

The State legislature consists of two houses: the
Senate and the House of Representatives.” At the
present time, there are 39 members in the Senate and
105 representatives in the House.® Legislators of
both houses are elected at the same time for four-
year concurrent terms—on the same dates that the
governor and other statewide elected officials are
elected.®

Block Grants in Louisiana: An Overview
Louisiana is one of several states in which the
executive branch supported the Reagan Administra-

? LA. Const. art. 4, §1 and §5.

* Jobid.

3 James H. Brown, Louisiana Officials, 1981 Roster, Moran
Industries, Inc., Baton Rouge., La., (1981), p. 285 (hereafter cited
as LA. Officials).

¢ LA.Rev. Stat. Ann. §39:1-6 (West).

s Jbid.

¢ Tbid.

7 LA. Rev. Stat. Ann. §24:35-35.1 (West).

* LA Officials, pp. 284-285.
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tion’s move to return funding authority and deci-
sionmaking to State governments, to place account-
ability “closer to the people,” and to reduce the
Federal presence and responsibility in funding and
program operations.’® What had been envisioned,
however, was that the State would have sufficient
lead time to gear- up for these programs, that
Federal guidelines would be clear, but minimal, and
perhaps most importantly, that adequate financial
resources would be made available for the block
grant programs.}? As it occurred, there are fewer
Federal dictates, and less Federal prescriptiveness,!3
but also fewer Federal dollars.¢

Even proponents of the block grant concept
admitted to some feelings of disillusionment, confu-
sion, and dissatisfaction with the actual implementa-
tion of these grants—especially the reduction of
Federal revenues to support such programs. A few
State officials admit doubt, and even suspicion,
about the motives and manner in which the move to
block grants is being made. Rep. Louis Charbonnet
of New Orleans expressed this in his statement
before the Advisory Committee:

. . .Maybe we’re a little reluctant now when the Feds are
saying “here we want to give it all to you,” and we are
reluctant fin deciding] whether we want to take that
whole pie.. you have to [be] suspect when you’re asking
for something for a long time and all of a sudden
somebody comes up and says “I want to give it to you.”
Why do you want to give it to me now when we were
trying to take it and you wouldn’t give us [even] a piece of
it.1

Complicating the situation in Louisiana is the fact

* Ibid., p. 284.

10 Testimony before the Louisiana Advisory Committee to the
U.S. Commission on Civil Rights in Baton Rouge., Louisiana,
April 15, 1982 (hereafter cited as LA. Transcrips), pp. 111-113.

1 Ibid., pp. 113 and 225.

1 Tbid., pp. 266-267.

1 Jbid,, p. 23.

1 Jbid., p. 266.

» Ibid., p. 305.
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FIGURE 1

lliustration of Overlap Between Federal and State Fiscal Years
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that the State operates on a different fiscal year from
the Federal Government. The Federal fiscal year
(FY) begins on October 1 and continues through
September 30 of the following calendar year. Louisi-
ana begins its State fiscal year (SFY) on July 1 and
ends it on June 30 of the following year.** Figure 1
describes the overlapping of the fiscal years.

For FY 82, the State of Louisiana received
$82,112,539 in new Federal block grant funds from
the U.S. Department of Health and Human Servic-
es.’?” These funds were distributed among these
blocks: Preventive Health Services, $2,471,755; Ma-
ternal and Child Health, $6,932,850; Alcohol, Drug
Abuse and Mental Health, $4,354,000; Social Ser-
vices, $44,268,682; Community Services, $7,682,223;
Energy Assistance, $16,403,029.1%

It is expected that approximately $30 million will
be awarded in the Community Development Block
Grant funds for Small Cities, from the U.S. Depart-
ment of Housing and Urban Development.’* In
addition, the State has indicated that it will apply for
Primary Care Block Grant funds when they become
available (in FY 83).> It will also receive funds for
Education Block Grant programs from the U.S.
Department of Education.*

Most of the block grant funds will be administered
by the Louisiana Department of Health and Human
Resources, including the following programs: Pre-
ventive Health Service, Maternal and Child Health,
Alcohol, Drug Abuse, and Mental Health, and
Social Services.??

The Louisiana Department of Labor will adminis-
ter the Community Services and Energy Assistance
block grants.?*

The Education and Community Development
block grants will be administered by the State
1 Ibid., p. 243.

17 U.S. Department of Health and Human Services, Block Grant
{;‘acltb .‘;‘geet. Revised, Region VI, 6/15/82.

LA Transcript, pp. 113 and 223.
» Ibid., p. 165.

Department of Education,® and the State Depart-
ment of Urban and Community Affairs, respective-
ly.ms

Civil Rights Enforcement Responsibility

At the consultation held in Baton Rouge, several
issues which relate to the planning, administration,
and implementation of services under block grants
emerged. The major issues—enforcement of Federal
civil rights provisions, citizen participation, and the
State’s decisionmaking process with regards to block
grants—were discussed at length. Many expressed
concern over the return of authority and responsibil-
ity for civil rights enforcement to the State. One
participant, Brenda Quant of the Louisiana Hunger
Coalition, noted that from the Reconstruction Peri-
od which occurred after the Civil War to the
passage of civil rights legislation in the 1960's, the
return of such power to the States had been
disastrous for blacks. She remarked:

The resultant reign of terror, the wholesale removal of
civil rights, the re-enslavement, and disenfranchisement of
blacks are all well-known and documented in historical
facts. This was our second experience with states rights.
Slavery was our first.

After the defeat of Reconstruction, Louisiana called a
constitutional convention in 1898 and passed the White
Supremacy Constitution of Louisiana; Within a year, black
voter registration dropped from 130,024 to 5,320.

It is also a well-known fact that the situation did not
profoundly change until the 1960’s, with the passage of
civil rights legislation, especially the Civil Rights Act and
Voting Rights Act.»

Hilda McQuarter from the Louisiana League of
Women Voters also pointed out that there was little
enforcement of civil rights requirements under
previous attempts by the Federal Government to

1 Tbid., pp. 244247, and p. 259.
Ibid., pp. 164-169.

Ibid., p. 205.

Ibid,, p. 241.

Ibid,, p. 224.

Ibid., p. 135.
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return power to the States through General Reve-
nue Sharing in the early 1970’s.*”

One of the participants in the Louisiana consulta-
tion was James Kelly, deputy assistant director of
Intergovernmental Affairs of the U.S. Office of
Management and Budget (OMB). Mr. Kelly was
asked to address, from a national perspective, sever-
al key areas regarding block grants. One of those
areas included the delegation of civil rights enforce-
ment to the States and those responsibilities which
would be retained by the Federal Government.

According to Mr. Kelly, most of the discretion
afforded by the legislation has been passed on to the
State. The area of civil rights enforcement, how-
ever, presents a unique situation in that the Federal
Government will retain at least some responsibility
for ensuring enforcement of civil rights require-
ments. In those block grants in which Congress did
not initially include specific civil rights assurances
(Education and Social Services) such requirements
are expected to be incorporated into the regulations
in the future.?

The new civil rights regulations, Kelly explained,
which are presently being formulated, are expected
to be consistent with the principles of New Federal-
ism. In other words, much of the principal authority
and responsibility would be delegated to the States.*

Nonetheless, the Federal presence and Federal
responsibilities would be retained, according to
Kelly. He cited the procedures to be used by the
U.S. Department of Health and Human Services.®°

Whenever the Secretary [of the funding department]
determines. . .that the State has not complied with these
provisions. . .He notifies the governor and the governor
has sixty days [in which] to secure compliance.

If [compliance is not secured] within sixty days, then the
Secretary can refer the case to the (U.S.) Attorney
General, [or] exercise the powers [provided] under the
nondiscrimination provisions. . .,jor take] such other ac-
tion as provided by other laws already on the books.3!

At the State level, a different situation exists. At
the time of the consultation, the legislature in
Louisiana had not taken a very active role in
planning and making decisions regarding the block

= Ibid., p. 93.

= Ibid,, p. 29.

= Ibid., pp. 29-31.

* Ibid., pp. 28-29.

n Jbid.

2  Ibid., pp. 280 and 290.
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grant programs.®® Most of that responsibility had
been left to the governor and the State agency
heads.>®* As Rep. Charbonnet stated, the primary
role of the State Legislature in protecting the civil
rights of all persons in the State is to pass rules and
regulations and enact bills to make sure that these
protections are provided.>

~ In addressing the role of the State legislature in
ensuring the enforcement of civil rights require-
ments in the State, Rep. Charbonnet, who also
serves as the Chairman of the Subcommittee on
Appropriations of the State Block Grant Committee,
commented:

I don’t know if we’re going to be able to put the
regulations and rules in to protect people that we should.

I happen to come from the school that the most gains that
poor people have gotten have been under federal jurisdic-
tion because the State has refused to allow those gains to
be accomplished by [its] interpretation of certain rules and
regulations.

I hope that in 1982 and 83 that we have progressed
enough in our thinking that,. . .that we have matured
enough, and our racism has demised to an extent, and I
don’t want to say has died and removed itself because
racism is alive and well in this state and growing
everyday.

But I hope that it has demised to the extent that it will
allow us to implement the block grant program with
proper rules and regulations for all people.3*

One such measure was passed by the Legislature
in 1978 providing for an Office for Civil Rights
within the Office of the Governor.>® The establish-
ment of such office was left to the discretion of the
governor. The legislation provides that:

The governor may establish within his office an office of
civil rights to merge, consolidate, and administer the
powers, duties, functions, and responsibilities of any state
agency relative to equal employment opportunity and
nondiscrimination in the provision of state services under
the applicable state and federal statutes. It shall be the duty
of such office to establish procedures where applicable to
carry out such functions and responsibilities, including but
not limited to procedures for investigation of and action
on compleaints regarding equal employment opportunity

2 Ibid,, p. 302.

% Jbid.

= Jbid., pp. 299-300.

* LA. Rev. Stat. Ann. §49:213 (West).
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and discrimination in state services under the applicable
state and Federal statutes, and planning therefore.>

No funds were appropriated for this office at the
time the bill was passed in 1978. At the time of the
consultation in April 1982, funding had not been
requested by the govemor for such an office.
However, during the consultation it was noted that
the governor “is willing to entertain suggestions
along that line.”s®

The responsibility for civil rights enforcement has
been a function vested within each State agency
responsible for Federal programs.® Presently there
are formal mechanisms within the State departments
of Health and Human Resources;* Labor;** and
Urban and Community Affairs.*> Informal mecha-
nisms in the State Department of Education have
been established to handle civil rights matters.+®
Agency mechanisms differ in organization, scope of
authority, and procedures depending on the Federal
mandate under the previous categorical funding. In
all cases, those mechanisms have remained intact.

Each of the participating State agencies submitted
supplementary materials to the Advisory Committee
as part of their statements.# Review of these
materials, reflected a lack of uniformity in the data
collection and reporting procedures among agen-
cies. Similarly, these materials lack specificity as to
how the civil rights requirements will be enforced—
including sanctions available to the respective de-
partments and agency plans for assuming those civil
rights functions previously carried out by Federal
agencies such as routine monitoring of compliance.
The lack of explicit guidelines from Federal agencies
seems to contribute to the problem. As Leon Tarver,
assistant superintendent for the Office of Education-
al Support Programs, Louisiana Department of
Education, explained:

I find no explicit provisions contained in the Federal
legislation nor in the non-regulatory guidelines covering
civil rights enforcement requirements. Such requirements
usually accompany grant allocations and award notices
that usually contain various sets of compliance assurances
to be agreed upon when accepting a grant award.
However, I have no certain knowledge as to the process

37 Ibid.

» 1.4 Transcript, p. 132.

» Ibid, p. 123.

+ Tbid., pp. 168-169 and pp. 176-181.

@ Ibid,, pp. 211-213.

a Jbid., pp. 230-231.

< Tbid., p. 261.

« Exhibits introduced at Louisiana Consultation: (A) LA. Dept.

or procedure for fulfilling any such expected require-
ments.*®

Citizen Participation in Block Grant

Programs
In the area of citizen participation, James Kelly, of
the OMB, told the Advisory Committee:

With respect to the public participation, the block grant
statutes generally require that the State hold public
hearings on the use and distribution of block grant funds.
They’re very specific, in most cases, [in that they] either
require a hearing by the legislature or some other form of
public hearing. And the statute is generally very clear in
that area.*s

The nature of the citizen participation and where
State responsibility for this participation rests were
major concerns raised by participants of the Louisi-
ana consultation. Mr. Kelly explained the Federal
posture on the nature of citizen participation:

. .we feel it’s very important to state that public input is
a requirement. But that the method in which that public
input is done can be done best as defined by State or local
practice.

Exposure must be done, but the process and the manner in
which that is done should be left to the State in consulta-
tion with its local officials and constituency groups such as
yours to define the best method to do that. Maybe a public
hearing in the legislature is proper, maybe it isn’t. Maybe
local hearings of a citizen group that has a particular
interest is best for civil rights. Maybe your hearings are the
best way to insure for the State that there is input into the
civil rights provision.

So, I think it’s our contention to say that, in fact, the State
and local governments should get together in consultation
with their citizen groups and constituent groups and, in
fact, define the system.”

Members of the Advisory Commitiee wanted to
know how it is decided whether the executive or
legislative branch initiates the public participation
processes. Following up on this concern, Roberta
Madden asked:

There are some concerns, I think, in Louisiana about
citizen participation. You mentioned that in some States
the governor calls hearings, and in other States, the

of Health and Human Resources; (B) LA. Dept. of Labor; (O
LA. Dept. of Urban and Community Affairs; and, (D) LA. Dept.
of Education.

«  Supplement to L4 Transcript, Lousiana Dept of Education, p.
7.
s LA Transcript, p. 46.
< Tbid., pp. 60-61.
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and in other places, agencies. Who decides

legislature, T do that?

who is going
I think in Louisiana some people have felt left out of the
process. Is it just a contest of naked power between the
executive and the legislature?+*

Mr. Kelly’s response was that the Federal Gov-
ernment seeks to remain “neutral” and let that be
determined by the State’s legislative and executive
powers.*®* He noted that the absence of Federal
prescriptiveness in this area has caused dissatisfac-
tion among both executives and legislators in various
States. He added:

. . .that has troubled some State legislatures and it has
troubled some governors, depending on whether you
come from a strong legislative State or a strong executive
State. But it is our deliberate intention of allowing the
dynamics to take place at the State level so that the State
legislatures, for example, are not preempted by a Federal
prescriptive definition. . .5

While the statutes call for public hearings to be
conducted by the legislature, these requirements
were waived for the first year.’? The only federally-
imposed citizen participation requirement was for
some form of public comment to be obtained prior
to adaption of an intended use report or a plan for
how the money is to be spent.3® States were
required to send in assurances of adherence to this
provision.>s

Public hearings in Louisiana were planned both
by the legislature and by the administering State
agencies. There was concern, however, that the
legislative hearings would be fruitless. Rep. Char-
bonnet stated:

T've attempted. . .to hold some public hearings and those
hearings have not been very fruitful. As a matter of fact
they have been just a waste of time.*

He did note, however, that the role of the legislature
in the public hearings could be expected to expand
in the next State fiscal year (SFY 83).5®

Two explanations for the lack of success of the
legislative public hearings were offered by partici-
pants. First, was the fact that the State had to
expedite the development and distribution of the

< Ibid., p. 70.

* Ibid.

» Tbid., p. 71.

5t 46 Fed. Reg. 48582, 48583 (1981).
52 Tbid.

82 Ibid. See also LA Transcript, p. 47.
8 LA. Transcript, p. 290.
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plan in order to submit it to the Federal Government
by October 1. Second, because of lack of available
lead time there was little or no opportunity for
citizen input.5*

However, others felt that legislators lacked suffi-
cient information to hold public hearings on the
State plan. Speaking of a hearing that was held only
a few days before the October 1981 submission
deadine, Brenda Quant noted:

. . .it was obvious that the governor’s appointees were in
control of the whole process. . .in the minds of the
legislature, I don’t think they realized the process had
even begun. . .

. « [[The agency director] wouldn’t even let the legislators
look at the State plan they had drafted. He said it was too
rough a draft.s

When asked how she knew that legislators were
denied access to the plan, Ms. Quant responded:

. . .they asked for it at the hearing. Repeatedly, they
asked for it. And fthe director] said that he could give it to
them that day, and by that afternoon he could have
changed something, that it was in flux and nothing was
official and so forth, that it wouldn’t be fair to give it to
them. They must have asked him ten times in the course of
the day, and he just continued to refuse.

In fact, one of his assistants had given somebody a copy of
one of the plans that they had done, and [the director]
didn’t know about it until at the time, you know,
somebody indicated that they had a copy of one of the
drafts. And he was [really] upset with his assistant who
had leaked ome of the State plans to somebody in the
legislature.*

As the chief executive officer for the State, the
governor has review and veto power over the plans
developed by his appointed agency heads. Addition-
ally, the governor appointed two citizen advisory
committees—one to work with the Education Block
Grant program and the other to work with the staff
of the Community Development Block Grant
(CDBG).®* Although the Education Advisory
Committee is required by Federal statute,® the
Toid.

Ibid., p. 128.

Ibid., p. 155.

Tvid., pp. 156-157.

Tbid., pp. 121-122.

47 Fed. Reg. 6598, 6602 (1982).
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CDBG Advisory Committee was formed as a result
of the governor’s own initiative.**

The governor, at the time of the consultation, had
not yet decided whether to appoint advisory com-
mittees for each block grant program. Some of the
State agencies suggested using committees that were
already in existence (e.g., committees on aging,
mental health, etc.).®2 Where the governor had not
appointed an advisory committee specifically to
work with block grant matters, the secretary of the
appropriate department was given discretion in
selecting the citizen participation mechanism and
procedures to be used by that agency. Statements
from each of the State agency participants indicated
that a variety of methods were being used to cutain
citizen input into the various block grant proposals.
However, there appeared to be a complete lack of
uniformity and coordination between agencies on
this matter.*3

Each of the agencies administering block grants
reportedly held some type of public meeting(s) to
obtain citizen input into their respective plans.®
Nevertheless, participants were critical of several
aspects of the citizen participation efforts of the
State. Barbara Major of the Louisiana Hunger
Coalition identified several deficiencies in this pro-
cess. For example, she alleged that calls for informa-
tion were not returned. No feedback was encour-
aged. Conflicting meetings were scheduled which
diluted attendance. She also pointed out that in
order to obtain fair hearings for persons affected by
agency programs, litigation had to be filed.®

Other participants commented that the State has a
poor history of citizen involvement—especially
from the poor and minorities—where Federal regu-
lations have not required it.**

Louisiana’s Decisionmaking Process
Regarding Block Grants

The Louisiana Legislature convenes annually for
not more than 60 days beginning at noon on the
third Monday in April. The adjournment of the 1981
session, preceded the October 1 deadline for submis-
sion of the initial block grants. Consequently, the

LA Transcript, pp. 121-122.

Ibid,, p. 122.

Ibid., pp. 175 and 289.

Ibid., pp. 169-170, 209-210, 225-227, and 244-245.

Ibid., pp. 311-313.

Ibid., pp. 92 and 94.

Ibid., pp. 170, 173, 181, 214, and 293.

Staff interview with Rep. George Connor, Chair of the House
Welfare Committee, Louisiana L egisiature, March 1982.

gagspeen2

legislative role in preparing the initial plan was
limited. Current legislative involvement in the block
grant planning process has been largely through the
legislative committee structure.®? However, it has
been limited to considering respective agency plans
as part of their regular assignments.®® For example,
the House Welfare Committee is responsible for
programs administered by the Louisiana Depart-
ment of Health and Human Resources. Similarly, all
block grant plans are subject to review through the
respective budget and/or appropriations committees
of the legislature.®® Finally, the legislature has
established a State Block Grant Committee.”™ Rep.
Charbonnet explained that since requirements for
legislative public hearings have been waived until
after October 1982, increased activity and involve-
ment by the legislature will be observed in the next
year. He added:

[Since requirements for legislative hearings were waived
only for the first year, this] would mean that next fiscal
year at the Federal level, we will be able to take part in it.

At that time, I intend to actively have some public
hearings throughout the State and get some public input to
the block program as it has been mandated on us by the
Federal Government.

But let us be very candid. It seems to be putting the horse
after the cart because within the first year of implementa-
tion, Department of Health and Human Resources and
other social service agencies have implemented a very
significant amount of block grants because they didn’t
want to lose that funding. . .2

At the time of the consultation, the State of
Louisiana had received a total of $1.5 billion, a
reduction of $572 million, in Federal funds.” These
figures include both block grant and categorical
funds to the State. State officials estimated that, had
there been no reduction in Federal funds, an addi-
tional $293 million would have been needed, when
adjustment for inflation is included, to operate at the
same level as the FY 81 programs.™

In terms of block grants, the State of Louisiana
was faced with a $42 million reduction in Federal
® Tbid.
™ Jbid.
™ LA Transcript, p. 290.

Tbid., p. 269.
n Thid.



funds for services included in the Health and Human |

Services block grant programs alone in FY 82.7
The most significant impact of these cuts have been
in services to Medicaid recipients and to providers
of medical services.”™ However, in order to offset
the effects of such cuts, the governor and State
agency heads recommended to the legislature plans
to apply unused carryover Federal funds and the
corresponding State match to the impacted pro-
grams. In addition, recommendations were made to
utilize the existing transfer provisions included in
some of the current block grants to further offset the
need to reduce the nature or level of services. The
legislature did authorize these recommendations.™
However, some reduction in services still will be
required for some of the programs covered by block
grant funding.

The current fiscal year also marked the initiation
of State responsibility for allocations of Community
Services Block Grant funds. These funds are admin-
istered by the Louisiana Department of Labor. In
FY 81, community action agencies in Louisiana
received approximately $9 million.”? In FY 82, the
amount of available funds was reduced to $7,645,-
222.* Ninety percent of these funds continued to go
to the community action agencies, as mandated in
the Act. Initially, the State Department of Labor
developed a funding allocation formula in which 50
percent of the community service funds must go
toward employment and training, and 40 percent to
traditional activities.” However, the reduction in
Federal funds necessitated a change in the formula.
Ulysses Williams, Secretary of the State Department
of Labor, explained the change in the formula:

We changed our formula because we thought the formula
we had in effect would severely handicap the community
action agencies in doing an effective job in delivering
those kind of services.

So, that formula was changed to seventy percent for ron-
traditional or traditional programs, and twenty percent
went to employment and training kind of activities. . .%

™  Louisiana Department of Health and Human Resources,
Preliminary Plan for Federal Budget Reductions, Baton Rouge, La.,
(1982) p. 6.

™ JIbid.

™ LA. Transcript, p. 196.

™ Tbid., p. 206.

™ Tbid.

= Jbid., pp. 206-207.
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The administrative decisions were made by the
State Department of Labor. However, eight public
meetings were held around the State to discuss the
State’s plan. Upon completion of these meetings, the
minutes from each meeting were reviewed and some
modifications made in the plan, as a result of this
public input.*!

This was also the first year that the State has
received direct funding for the Community Devel-
opment Block Grants for Small Cities. The total
amount of community development funds was small-
er than the previous year. As a result, agency
priority has been given to the completion of existing
projects, and limiting the number of new projects
that will be funded. Approximately $30 million was
made available under this block grant.»?

In the area of education, the amount of Federal
funds to be provided to the State was determined by
a formula developed in Washington.*®> The amount
of Federal funds anticipated for the 1982-83 school
year is approximately $78 million,* a reduction of
nearly $49 million from the previous year.®®* The
Advisory Committee for Education established by
the governor has been divided into three subcommit-
tees: the Subcommittee on State Funds, to determine
the use of funds set aside for support of State
programs (20 percent of total allocations); the
Subcommittee on State Formula, to develop the
distribution formula for the remaining 80 percent of
the State allocation; and the Subcommittee on
Planning, Implementation, Review and Evalu-
ation.*® State officials pointed out that recommenda-
tions from the Subcommittee on State Funds will be
used to.continue State programs previously funded
by categorical Federal funds. The Subcommittee on
State Formula must include pupil enrollment in
developing a formula. However, according to the
assistant superintendent for the Office of Education-
al Support Programs, Leon Tarver, some discretion
is available to States which will allow them to target
special populations or offset other special “high
cost” situations.®” The subcommittee is also recom-
mending criteria similar to that of the previous year;

% Ibid., p. 207.
Tbid., p. 208.
Ibid., p. 233.
Ibid., p. 242.
Tbid., p. 273.
Ibid., p. 250.
Ibid., pp. 245-248.
Tbid., p. 246.
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that is, 85 per cent of the funding is to be allocated
on the basis of enrollment and 15 percent on high
cost, “much of which is based on sparse population
and income deprived children.”*® During the 1981-
82 school year, similar categories existed except that
the funding ratios were 80 and 20 percent, respec-
tively.®®

In the areas of social and community services,
State officials at the consultation explained that the
reduction in Federal funds will not be completely
offset by the use of transfer provisions and carryover
funds. The reduced budgets mean that fewer persons
will be able to receive services.® It also may mean
that staffing will be reduced. Consequently, it has
been suggested that the State “target” the use of
funds for low- and moderate-income families.”

State officials indicated they are taking steps to
target special needs or populations for priority in
program funding. In the Department of Health and
Human Resources, for example, all programs includ-
ed in the block grants were listed and prioritized
according to three categories: 1) life-support pro-
grams, which are essential to supporting persons in
their life situations; 2) important but not life-support;
and 3) marginal programs—or those of somewhat
lesser importance. Programs in the first category
received only a 5 percent cut in funding level. Those
in Category 2 were cut by 25 percent. Programs in
Category 3 were cut by a minimum of 50 percent
and some were completely eliminated.®?

Similar. steps regarding the CDBG Small Cities
program are being taken. The Secretary of the
Louisiana Department of Urban and Community
Development, Linton Ardoin, stated:

Under this CDBG Small Cities Program, the projects that
will be funded will be activities which benefit low- and
moderate-income families. Secondly, activities which aid
in the prevention or elimination of slums or blighted
conditions. And thirdly, activities designed to meet com-
munity development needs having a particular urgen-
cy. . .we identified three areas by which projects will be

Tbid., pp. 245-248.
Tbid.

Ibid., pp. 270-272.
1 Ibid., p. 99.

funded: economic development kinds of activities; housing
rehabilitation kind of activities; and, public facilities.*
Targeting of programs for low-income families
and districts having sparse populations are also being
proposed by the Louisiana Department of Educa-
tion* Program priorities in community services,
according to Ulysses Williams, are being focused on
employment and training programs, and traditional
services determined by the local communities.*

Summary of Concerns

The Louisiana Advisory Committee considered
all of the statements voiced at its consultation on
block grants. Based on these statements and support-
ing documentation, the Committee is concerned that
the State of Louisiana has not taken an assertive role
in filling the gap left by a diminished Federal role in
civil rights enforcement. It is also concerned that the
diminished Federal presence in civil rights enforce-
ment could result in retrogression of previous gains
made by minorities, women, the elderly and the
handicapped. Furthermore, absence of a coordinat-
ing mechanism within the State contributes to
confusion regarding the State’s role in civil rights
enforcement. The Committee is also concerned that
the lack of uniformity in data collection and report-
ing requirements may impede efforts to determine
the adequacy and success of civil rights enforcement
efforts at all levels. With regard to citizen participa-
tion, the Advisory Committee felt that the absence
of consistent, well-defined, well-advertised plans for
citizen participation among State agencies may
foster suspicion and distrust among citizen groups,
particularly those whose constituents are likely to be
affected adversely by funding programs and/or
policy changes. Finally, the Committee was espe-
cially concerned that the absence of clear and
specific federal guidelines may allow the State to
evade its responsibilities to minorities, women, the
elderly, the handicapped, and the poor.
Ibid., p. 171
Tbid., pp. 231-232.

Ibid., pp. 246-248.
Ibid,, p. 207.
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Block Grants in New Mexico

A Report of the New Mexico Advisory Committee to the U.S.

Commission on Civil Rights

State Government in New Mexico

New Mexico State government has been charac-
terized as one of “divided authority and of direct
responsibility of the separate parts to the people at
the polls. Representativeness prevails over centrali-
zation.”* The governor, limited to a single (consecu-
tive) four-year term, has extensive formal power. He
is given authority in five areas: appointive, legisla-
tive, budgetary, pardoning, and emergency. His
legislative powers are similar to those of the Presi-
dent of the United States, except that he enjoys the
use of item veto to eliminate items in appropriations
bills.?

The Legislature consists of a House of Represen-
tatives with 70 members elected to two-year terms,
and a 42 member Senate, elected to four-year terms.?
The Legislature meets for 60 days in regular session
in odd-numbered years and can consider any issue.
In even-numbered years, it meets for only 30 days
and its agenda is restricted to budgets, appropria-
tions, and bills drawn as a resuit of the governor’s
initiative. These restrictions give the governor addi-
tional influence during the short sessions. Legislative
sessions always begin in January. In addition to these
sessions, interim legislative committees meet fre-
quently throughout the course of the year. They are
created to deal with specific problems and projects
and all are joint committees, with representatives
from both the Senate and House ¢

1 QGarcia, F. Chris and Hain, Paul L., New Mexico Government,
Albuquerque, University of New Mexico Press, 1976, p. 16.

* Ibid.

* Ibid., p. 27.

¢ Ibid, p. 33.

54

The preparation of the State’s budget involves
both the governor and the legislature. The Gover-
nor’s Office reviews requests from each State agen-
cy and makes whatever changes it deems necessary.
The completed executive budget is then submitted to
the legislature for its consideration. The legislature,
however, has developed its own capacity for bud-
getary decisions. The powerful Legislative Finance
Committee performs its own budget analysis and
conducts hearings. Its recommendations carry much
weight with the full legislature.®

New Mexico is very dependent on the Federal
Government and it receives a substantially larger
return of Federal dollars than it contributes to the
national treasury.® One feature of State government
is the absence of any authority for the State
Legislature to appropriate Federal funds. This func-
tion is the prerogative of the executive branch and
legislative efforts to change this have not been
successful.?

Block Grants in New Mexico: An
Overview

Governor Bruce King established a task force in
May 1981 to begin preparations for assuming block
grant responsibilities. Serving on this task force were
several of his chief aides and representatives of the
Department of Finance and Administration (DFA),
the governor’s principal arm for management and
budget purposes. Sub-task forces were also set up

* Ibid, p.17.

¢ Ibid., p. 4.

7 Testimony before the New Mexico Advisory Committee to the
U.S. Commission on Civil Rights in Santa Fe, July 22, 1982
(hereafter cited as NM, Transcript), p. 280.
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within DFA and each of the State agencies designat-
ed to administer the block grants.®

The following block grants were accepted by
New Mexico as of October 1, 1981: a) Preventive
Health, b) Maternal and Child Care, c) Alcohol,
Drug Abuse and Mental Health, d) Social Services,
and e) Low-Income Energy Assistance.

The Education Block Grant was also picked up
on July 1, 1982, the earliest date it was available.®
The Primary Care Block Grant was not available
until October 1, 1982 and no final decision had been
made on whether to accept it or not. According to
David Bloom, DFA’s deputy director:

The Federal law is much tougher [on] the States in this
area than most other block grants because of the matching
money. . .and lots of other things. We have detected a
great lack of enthusiasm among the States toward assum-
ing this block grant.®

The Community Services Block Grant was avail-
able to the State on October 1, 1981 but it had not
been accepted at the time of the consultation.
According to the Governor’s Office, the State did
not opt to take this block grant because of the size of
the budget cuts and the provisions which required
funding existing community action agencies.!! The
program continued to be administered by the U.S.
Department of Health and Human Services. Ac-
cording to Mr. Bloom, the State had been advised
that it must assume the program by October 1982 or
lose the money. Thus, the State will likely accept the
block grant although no decision had been an-
nounced on how it would be administered.*?

Another block grant available to the State was the
Community Development Block Grant for Small
Cities. It too was rejected by New Mexico. Ex-
plained Mr. Bloom: “We did not take it on because
the law required that the administrative costs be
shared 50-50 between the State and the Federal
Government, and the legislature refused to come up
with its portion of the funds.”?

The Community Development Block Grant for
Small Cities (CDBG) continued to be administered
by the U.S. Department of Housing and Urban

* Commission on Civil Rights, Southwestern Regional Office,
“Block Grant Report—New Mexico,” Dec. 12, 1981 (hereafter
cited as Staff Report), p. 1.

* Ibid, p. 2.

1 NM. Transcript, pp. 187-188.

1 Staff Report, p. 1.

1* NM. Transcript, pp. 188-189.

» Ibid., pp. 176-177.

Development. However, DFA had developed new
criteria and formulas for substantially reordering
funding priorities in this block grant and failure of
the State to pick up the program caused it to forfeit
its discretion. Funding continued to be based on
Federal criteria. According to Mr. Bloom, the
governor had asked the Federal Government for an
extension beyond October 1, 1982 for the State to
declare its intentions with respect to the CDBG.
This will afford the new governor and legislature an
opportunity to make the decision on this block grant
after they assume office in January 1983.¢ In early
1981, New Mexico anticipated that Federal block
grant cuts would total about $8.7 million, and the
governor proposed replacing almost $2 million with
State funds.’® However, the U.S. Congress restored
many of these reductions. Governor King supported
this action:

We are pleased that Congress this year seemed to be less
responsive to the President’s program of reduced budgets
and seems likely not to approve any block grants until we
have had additional citizen input and also seems likely not
to cut as much as the President would like to have cut
back in some of the block grants.1®

The budget cuts were also mitigated in other
ways. Several of the programs were “forward-fund-
ing”—they received Federal funds in one fiscal year
to be spent the following year. Thus the impact of
the cuts was delayed by a year. And the State,
anticipating large Federal cuts, set aside contingency
funds in some areas and began implementing cost-
containment measures.!”

Overall, the State is in an enviable fiscal position
compared with many States. According to DFA:

Recurring appropriations for the 1982-83 fiscal year will
be well below anticipated recurring revenues; capital
spending to be financed by issuance of bonds will be
within conservative estimates of the State’s bonding
capacity; and the anticipated unappropriated surplus at the
end of the next fiscal year should be comfortably in the
black.*

Based on this information, Governor King told the
Advisory Committee that, . . .it’s obvious we are

1 Tbid,, p. 177.

3 New Mexico State Government, Department of Finance and
Administration (DFA) Reports, Vol. 1, Issue 2, Feb. 5, 1982, p. 4
(hereafter cited as DFA Reports).

¢ NM. Transcript, p. 162.

17 DFA Reports, Vol. 1, Issue 2, Feb. 5, 1982, p. 5. See also NM.
Transcript, p. 168.

18 DFA Reports, Vol. L, Issue 4, May 28, 1982, p. 1.
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in a better position than any other State I know of to
replace some funds with legislative approval and
work through the channels.”?®

During the 1982 regular session -of the New
Mexico Legislature, a total of $53.9 million was
appropriated to compensate for reductions or slow-
downs in Federal funding. The largest portion of
this was $32.8 million for highway construction
projects, for which the State expects to be repaid.
The next largest replacement was for Aid to Fami-
lies with Dependent Children (AFDC) and Medi-
caid. A total of $8 million was set aside as a
contingency fund to replace anticipated Federal
budget cuts. Another $8 million was allocated to
replace reductions in the Federal Impact Aid Pro-
gram, which compensates school districts for prop-
erty taxes lost as a result of Federal property and
installations. The legislature also appropriated just
over $2 million to replace cuts in block grant
programs administered by the State. Of this, $1.2
million was allocated for Social Services. The
remainder was allocated for three health block grant
programs operated by the State.*

In summarizing his views on the specific impacts
of block grants and Federal budget cuts on New
Mexico’s citizens, Governor King told the Advisory
Committee:

The impact of the Federal block grants on minorities,
women, the elderly, and handicapped—now those are the
ones that are being affected with the cuts. Putting it quite
simply, the budget cuts mean less food, jobs, housing,
medical care and social services for New Mexico's
minorities, women, elderly and handicapped. More so,
much more so, than the population at large, those groups
compose the majority of New Mexico's lower-income
population. The program cuts in the Federal budget are
primarily programs serving the poor.*

Civil Rights Enforcement Responsibility
The issue of civil rights enforcement in the
context of block grant funding was raised by many
persons participating in the New Mexico block grant
consultation. While the Federal regulations state
that “Congress has made clear that States and their
grantees have the responsibility to prohibit discrimi-
nation,”® no specific standards or compliance
criteria are provided. With respect to civil rights,

1 NM. Transcript, p. 166.

»  DFA Reports, Vol. 1, Issue 4, May 9-8, 1982, pp. 4-5.
3t NM. Transcript, p. 163.

2 47 Fed. Reg. 29472, 29480 (1982).

= Jbid.
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the U.S. Department of Health and Human Services
has determined that “no additional regulations are
being issued at this time, although regulations
implementing novel aspects of the block grant
nondiscrimination provisions are being developed
and-will be published in the future.”* This paucity
of guidance to the States has resulted in apprehen-
sion on the part of many civil rights advocates in
New Mexico who fear that the State is ill-prepared
and insufficiently committed to an aggressive civil
rights enforcement effort. Their fears are com-
pounded by language in the block grant regulations
indicating that the Federal Government “will ordi-
narily defer to the State’s interpretation of its
assurances and the statutory provisions.”2

Juan Vigil, executive director of the Albuquerque
Human Rights Office, commented on the regula-
tions:

When the block grants were enacted, language pertinent
to nondiscrimination was included. Additional suggestions
were submitted requesting the Department of Health and
Human Services to include requirements that hearings on
block grants be conducted by a neutral third party and
requiring that representatives of consumer organizations
and minority groups. . .participate in the hearings. These
recommendations were rejected by Secretary Schweiker.
Existing regulations do not cover affirmative action, in
requiring contracted agencies to apply affirmative action
in carrying out their contracted services, nor in staff hired
with block grant funds.®

In responding to a question regarding civil rights
enforcement, Chris Coppin of the Albuquerque
Legal Aid Society suggested that if the Federal
regulations governing compliance are not changed
then the State of New Mexico would need to
develop its own systems and enforcement machine-
ry.2®* He was not optimistic this would occur
without a Federal initiative:

I don’t see it being effective if it’s just the State of New
Mexico. It has to come from the Federal Government
because the State of New Mexico doesn’t have those
agencies nor is their belief in New Mexico that we need
those agencies, such as the Human Rights Commission or
the Commission on the Status of Women.*”

Kathi Harmon of the Governor’s Committee on
the Concerns of the Handicapped, was blunt in her

3 47 Fed. Reg. 29472, 29478 (1982).
» NM. Transcript, pp. 11-12.

= Tbid., p. 50.

7 Ibid.
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appraisal of the civil rights provisions in the Federal
regulations. She remarked that, “with regard to civil
rights compliance and enforcement of nondiscrimi-
pation provisions in block grant programs, it’s
simple. There are none.”**

The New Mexico Legislature did establish a
Human Rights Commission in 1969, consisting of
five members appointed by the Governor with the
advice and consent of the Senate.® The statute
empowers the commission to investigate complaints
alleging discrimination based on race, age, religion,
color, national origin, ancestry, sex, or physical or
mental handicap. The maximum penalty which it
may impose for violations is $1,000. The areas
covered by the law include employment, housing,
and public accommodations.> The agency has no
power to take actions in matters involving discrimi-
nation in the delivery of services or benefits in
programs funded by Federal, State or local govern-
ments. Despite this limitation, Governor King and a
representative of the Department of Health and
Environment both mentioned the State Human
Rights Commission as a vehicle for remedying block
grant discrimination complaints.3! Throughout the
course of the Advisory Committee’s consultation,
participants noted that efforts to abolish the State
Human Rights Commission have been initiated by
the legisiature on several occasions. This fact led
some individuals to conclude that the State is not
sufficiently committed to an aggressive civil rights
enforcement program. In calling for the legislature
to establish a vigorous watchdog agency on civil
rights, Herb Fernandez, State LULAC director, told
the Advisory Committee:

I think you need at the State level a stronger organization
for overseeing civil rights than you had in the past. In the
last two years, I think we have come to Santa Fe to testify
in support of the Human Rights Commission. . .just to
keep them going for one more year, because they are
threatening to cut the funds off.>2

Juan Vigil also referred to the fragile status of the
State’s Human Rights Agency:

The State Human Rights Commission is the thrust of
existing remedial action for discrimination complaints.

= Ibid., p. 75.

N. M. Stat. Ann, §4-31-1 through 4-33-13.
» Tbid.

» NM. Transcript, pp. 183 and 206.

u Tbid, p. 52.

= Tbid, p. 13.

» Jbid., p. 199.

Yet, every time the legislature meets, a major effort is
made to abolish the commission. Recently, such legislation
was passed, but was ultimately vetoed by the governor.
This tells us that a significant number of our legislators
have not taken seriously the need to protect our civil
rights or the enforcement of nondiscrimination.’s

The State agency officials participating in the
consultation generally provided their impression
that the existing mechanisms for civil rights will
continue to apply under block grants and that they
are adequate. Jack Winton of the Department of
Human Services commented that all the pre-existing
regulations continue to be in place:

In other words, if a client is denied service, for whatever
reason, and the appeals grant denied, all of the mechanisms
are in place to see to it that they were not denied on the
basis of color, creed, or race. So consequently, the block
grant itself had no impact in that area.>

Mickey Stewart of the Health and Environment
Department also stated that “the system we have
now. . .does not require a change as far as [civil
rights] is concerned.”*® While both the Human
Services and Health and Environment departments
have existing civil rights offices, the State Depart-
ment of Education has no such unit. According to
Bill McEuen, the department’s general counsel,
informal means are effective in resolving most
complaints.>® He went on to say that:

In addition, there is always the ability to contact the Office
for Civil Rights of the U.S. Department of Education,
operating out of Dallas. They do have a complaint
investigatory arm, as well as a formal compliance review
arm, and those people exist parallel to us in order to
provide any remedies for civil rights complaints and
discrimination that might occur in those programs.’?

Mr. McEuen also stated his belief that “the Office
for Civil Rights has not lost any of its powers or any
of its duties.”*® However, he made it very clear that
in the Federal Education Block Grant legislation
“there is simply no provision for any type of civil
rights monitoring or enforcement.”s®

The role of the legislature in the area of civil
rights was discussed by a panel of legislators at the
consultation. Senator Manny Aragon of Albuquer-

Ibid., p. 206.
Tbid., p. 224.
Ibid., pp. 224-225.
Tbid., p. 225.
Tbid,, p. 216.
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que suggested that it might be necessary “to provide
for enforcement of the civil rights portions in the
block grant sitnation by providing both civil and
criminal penalties for enforcement situations where
we feel they are not being addressed.”+

However, Rep. Jerry Sandel of Farmington ex-
pressed his opinion that the public hearing process at
the legislature and State agency levels would ade-
quately serve as a “double-checking. . .as far as any
violations to civil rights.”¢* And Senator Alfred
Nelson of Las Vegas summed up his view in this
manner:

I think we must comply with the national mandate. . .not
because it’s going to benefit the women or minorities, but
because it is good for all human beings and all communi-
ties in our society.*?

In summarizing the consultation proceedings,
Jerry Ortiz y Pino expressed a concern and a
challenge:

It does cause me to wonder, though, whether the absence
of any of the old Federal requirements and safeguards—as
administrators of these departments come to realize that
those Federal requirements and safeguards are no longer
there, they might not gradually take shortcuts and, little
by little, begin getting away with things that previously a
Federal official or the Civil Rights Commission or Legal
Aid or someone would have drawn to their attention and
prevented them from doing; and so I think the real battle,
as far as the impact of block grants on civil rights, is still
before us.*

In concluding his remarks on civil rights, Mr. Ortiz
y Pino said:

I think what’s clear is that we're operating right now on
kind of the good faith commitment of the administrators of
the departments not to violate civil rights. Unfortunately,
that good faith commitment might vanish as quickly as the
administrators themselves can vanish.¢

Dr. Graciela Olivarez observed that no State
agency had come to the consultation prepared to
describe mechanisms or processes it would be
prepared to institute to ensure the protection of civil
rights under block grants.** She also reminded the
Committee that:

¢ Ibid., pp. 275-276.
€ Ibid.

Ibid., p. 294.

Ibid., p. 307.
Ibid., p. 308.

Ibid., p. 315.
Ibid., pp. 318-319.

| T I

The legislature every year tries to abolish the Human
Rights Commission, and if I don't say anything else about
the commitment of the State to civil rights, that should say
it all.«

Citizen Participation in Block Grant
Programs

Federal regulations on block grants require the
States “to submit the various plans and descriptions
of intended uses of block grant funds for public
comment.”*? After the first year of operation, they
also require that public hearings on block grants be
conducted by the State legislatures* But the
regulations make it clear that “the manner in which
a State obtains public comment is at the State’s
discretion so long as statutory requirements are
met,”*?

In addressing the block grant legislation, Janice
Paster of the New Mexico Women’s Political Cau-
cus concluded that:

. . the Omnibus Act did not alter the public in-
put/executive decisionmaking process in New Mexico. It
is true that some bothersome Federal requirements no
longer restrict planning, but the hearing process is un-
changed. The Federal Act placed a great deal of power
and discretion in the hands of State government; it did
nothing to further direct, meaningful public participation
in the setting of priorities and the expenditure of funds.
Advocates are confronted by a bureaucracy which is
inscrutable as ever.®®

Another participant at the consultation, represent-
ing the New Mexico Health Systems Agency, was
also critical of the regulations and the State’s record
in citizen participation. According to Mr. E.E.
“Tex” Ritterbush:

The present block grant legislation has little requirement
for public input into the establishment of funding and
service priorities. New Mexico State government has a
poor record regarding community involvement in plan-
ning and allocation activities. Most funding decisions are
based on tradition and convenience. Historically, State
government “technicians” view the average citizen as

someone who is ill-informed and too emotional and

political to rationally contribute to the process.5!

The director of the Home Education Livelihood
Program (HELP), Eugene Ortega, expressed his

47 47 Fed. Reg. 29472, 29474 (1982).

s Tbid.

¢ Ibid.

s NM. Transcript, pp. 31-32 See also Statement of Janice Paster
submitted into the official record at 2.

81 NM. Transcript, p. 46.
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view that “patterns have shown the citizens typical-
ly are unaware of public hearings. . .[They] are
scheduled at times when citizens and clients are
anable to attend.”* He also said that “in discussing
these matters with rural residents, we find that many
times transportation to hearings is not available, nor
are the residents financially able to attend.”**

Chris Coppin told the Advisory Committee that
because “it is up to the States to determine how they
are going to have public input. . .we could have 50
different interpretations around this country on the
block grant format.”* In New Mexico, according
to Coppin, a person must get on five separate
mailing lists in order to receive copies of proposed
regulations for one State agency alone—the Depart-
ment of Human Services.5*

Janice Paster provided the Committee with an
example of a change in State policy which she
believes has weakened the opportunity for public
participation in decisionmaking. She explained that
until a government reorganization plan went into
effect in 1978, New Mexico law required that a
citizens’ board be appointed by the governor to
approve all regulations promulgated by the then
Department of Health and Social Services.®* The
board was accountable only to the governor and the
citizens of the State. After 1978, the statute turned
this power over to the director of the newly created
Human Services Department. It also replaced the
board with a Policy Advisory Committee.5” Ac-
cording to Ms. Paster, “this body was never appoint-
ed by the present Secretary and thus, there has never
been a question of whether it would review. . .and
make recommendations.’s®

Alfred Rucks, State director of the NAACP,
advocated strong requirements for public involve-
ment in block grants. He proposed that:

. . .citizen participation, not only should be solicited for
public hearings in the legal section of newspapers, but by
radio, T.V. and direct appeal to civil rights and other
organizations with concern for the welfare of blacks and
the disadvantaged; that citizens be appointed to advise on
committees at the State and local levels, that have an
understanding of the needs of various ethnic groups, poor,
working poor, elderly, women, and the handicapped.®®

s2 bid., p. 25.

s Jbid.

s Ibid., p. 19.

ss Ibid., p. 20.

8¢ Ibid., pp. 33-34. See also Statement of Janice Paster submitted
into the official record at 1-2.

57 Ibid.

5 Ibid.

In late August 1981, DFA conducted public
hearings on block grants in each of the State’s seven
planning districts. Elected county and city officials
participated, as did planning and providers’ organi-
zations.® At the time of the hearings, Congress had
not made its final funding decisions and State
agencies did not yet have specific block grant plans
prepared. Nonetheless, according to David Bloom:

Over a thousand people turned out. The suggestions that
were made at the time formed the basis of the governor’s
program recommendations to the legislature and were
taken very seriously. . %

Referring to presentations made at the consulta-
tion by community advocates, Jack Winton of the
Human Services Department told the Advisory
Committee that “it was kind of disappointing to hear
that the agency doesn’t merit high marks in this area
(citizen participation).”®? He said that the depart-
ment conducted town meetings in one city in each of
the seven planning districts in April 1982. Approxi-
mately 400 persons attended and comments were
accepted for 45 days, even though State law requires
a period of only 30 days.*®* Mr. Winton stated:

We wanted to be sure that everyone had ample opportuni-
ty to respond, and those who could not get to the
meetings, their comments [could be sent] over a toll-free
line or by postcard, or however, have all been duly
compiled and put into the final analysis.®

Mickey Stewart of the Health and Environment
Department described the various boards and com-
missions which oversee programs administered by
that agency. She indicated that these are vehicles for
public input. And, said Ms. Stewart, “the State
health plan is available to everyome. It is put
together once a year, and it is available for com-
ments, sent all around the State.”

Bill McEuen, representing the State Education
Agency, advised the Committee that while school
districts are no longer required to have Policy
Advisory Committees, they appear to be voluntarily
continuing to support them:

NM. Transcript, p. 61.
Staff Report, p. 3.

81 NM. Transcript, p. 169.
Toid., p. 199.

Ibid., p. 200.

Tbid.

Ibid., p. 207.
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have had a good system that they are comfortable
E&ythat",: worked for years, and they all want to seem to
go ahead and use that as a system for getting public
input.*¢

The required legislative hearings for block grants
might also afford an opportunity for meaningful
citizen participation. According to Kathi Harmon:

State legislature hearings are required on most blocks for
the purpose of making states answerable to their own
citizens on spending priorities for assurance of equality,
fairness, and appropridteness of expenditures. If it really
works that way the State program officer can no longer
hide behind the shield of complex Federal regulations to
excuse the absence of services to meet a generally
acknowledged need.*”

According to Sharlene Shoemaker of the Legisla-
tive Council staff, the State will meet its block grant
hearing requirements through the regular budget
hearings conducted by the Legislative Finance

Committee, the House Appropriations and the Sen- -

ate Finance committees, and their subcommittees.
The reason for this, according to Ms. Shoemaker, “is
that these are the permanent budget committees that
make the decisions on budget priorities and replace-
ment of Federal fund losses. They also meet early
enough in the year for these hearings to precede the
Federal planning process.”®® The legislature also
created a Federal Funds Reduction Study Commit-
tee during the 1981 session and extended it for 1982~
832 While the committee conducted. several
hearings to consider the impacts of Federal budget
cuts, its primary concern focused on the lack of
legislative authority to control block grant funding.
As noted previously, the legislature has no power to
appropriate Federal funds in New Mexico. Legisla-
tion has been introduced to strengthen legislative
control, but these efforts have failed.”

According to Rep. Jerry Sandel, chairman of the
Federal Funds Reduction Study Committee:

We have no authority as far as appropriating Federal
funds; we have no authority as far as setting programs
within the State agencies; and so we are basically an
oversight committee. . .we have got to change the laws in
the State of New Mexico as far as what the legislature can
do regarding Federal funds.”

Ibid., p. 216.

Ibid., pp. 73-74.
Tbid., pp. 262-263.
Ibid., p. 261.

Ibid., pp. 262 and 281.
Ibid., pp. 281-282.
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Senator Alfred Nelson, the only minority member
of this legislative committee strongly disagreed. He
suggested that until the legislature became sensitive
to the real needs of its disadvantaged communities
and came together as a unit to meet their concerns,
he would prefer the executive branch of government
to continue to exercise the block grant decisionmak-
ing authority.”

And Senator Aragon proposed that regional block
grant citizen committees be established by the
legislature throughout the State to conduct hearings
and to provide an opportunity for people to partici-
pate “in deciding what priorities will be met in their
communities.””

Jerry Ortiz y Pino, after listening to all the
presentations made at the consultation, observed
that the phrase “public hearing” means very differ-
ent things to different people.™ He described at least
four elements which should be integrated into a
genuine public hearing process:

1) The process should give the public some opportunity
to define the problems that should be dealt with;

2) it should have some opportunity for the public to
come up with ideas for solutions to the problems;

3) the public should have some opportunity to comment
on the State’s published intentions for meeting the needs;
and,

4) there should be some opportunity for the public to be
involved in the implementation of the programs.™

State Decisionmaking Process Regarding
Block Grants

Concerns were expressed by some consultation
participants about the Federal Government’s grant-
ing broad new discretionary authority for funding
decisions to the State. Several representatives of
civil rights organizations feared that minorities,
women, the elderly, and the handicapped would not
fare well in influencing priorities in State govern-
ment. Kathi Harmon told the Committee that “We
see the scene becoming increasingly politi-
cized. . .we anticipate that the distribution of mon-
ey will be based on political interest rather than on
true needs.””®

7 Ibid,, p. 272.
7 Ibid., p. 271.
3 Tbid,, p. 309.
™ Ibid, pp. 310-311.
™ Ibid., p. 76.
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Eugene Ortega referred to the existing programs
set up under categorical programs to provide ser-
vices to seasonal and migrant farm workers and to
people in sparsely populated rural areas:

Even though over the years competent delivery systems
have been developed by community-based organizations
. . .under the block grant system there is no assurance that
the established delivery system that works well will
continue to be used, nor that policy will be established
which is reflective of the needs and concerns of the
clients.”

He commented that while the Federal Govern-
ment had recognized the special needs of farm
workers and earmarked specific funds and programs
for them, the State might not concern itself with this
segment of its population. This is especially true, he
continued, because many farm workers are not
voting residents of New Mexico.”®

Alfred Rucks commented that the Federal Gov-
ernment has exhibited leadership in the areas of civil
rights and social welfare and that “programs that
have been dismantled and given to the States were
created because of the failure of the various State
and local governments in the past.””

Herb Fernandez provided a different point of
view on the State’s new discretion:

Everyone talks about the lack of jobs, the high unemploy-
ment, the poor education, the poor medical servic-
es. . .yet it seems like we have been completely dependent
on the strings of the Federal Government and the money
they put out and the determinations they make as to what
our needs are. I think within the next two years we should
start seriously thinking as to what are the real targets in
this State and what are the real needs that we need to
address in the future.®

Minority group members of the State legislature
expressed their concern that this body is not repre-
sentative of those persons most affected by block
grants and Federal budget cuts. They pointed out
that because legislators serve without compensation,
many persons are economically precluded from
seeking such elective office.®* They were critical of
the legislature’s setting of priorities. Senator Charles
Marquez of Santa Fe alleged that “the whole
legislature is dominated by the ultra-conservative

7 Ibid., p. 27.

™ Jbid., p. 24.

™ Ibid., p. 64.

% Ibid., p. 39.

s Jbid., pp. 268, 285 and 287.
2 Jbid., p. 286.

coalition.”®* He told the Advisory Committee that
he had introduced a bill to provide $450,000 for
services to the elderly, but it was “nitpicked down to
$200,000.”®3 At the same time, according to Senator
Marquez, the legislature was initiating bills to
subsidize big business. Comparing the two, he asked
*, . .who needs more help?”%

Senator Nelson was critical of the legislature’s
failure to appropriate State matching funds which
would have permitted New Mexico to administer
the Community Development Block Grant for
Small Cities. He stated:

When we go in and ask for a hundred thousand dollars to
be able to service a $9.5 million grant, we lose
that. . .That worries me, because those monies from the
Community Development Block Grant would have assis-
ted small communities of 10,000 or less in New Mexico.
These are the communities that. . .are suffering, and yet
the legislative body last year couldn’t pass a hundred
thousand dollars to administer $9.5 million of block
grants.*s

Senator Aragon stated his opinion that “probably
the entire battle involving providing services for
those people with the most need throughout the
State of New Mexico was lost in the legisla-
ture. . .approximately two or three years ago when
we gave the property tax cut across the
board. . .where only 20 percent of that money went
to individuals, such as you and 1, and the other 80
percent went to big oil companies; the Public
Service Company of New Mexico and the railroads
and all the people that own a lot of land and
property. . .”ss

Indian Block Grant Issues

By regulation, Secretary Schweiker has determined that
members of Indian tribes and tribal organizations always
would be better served by direct Federal funding than by
funding through the States in every instance that the
Indian tribe or tribal organization requests direct funding
and is eligible by statute to receive such funding. The
department believes that because tribes and tribal organi-
zations are closer to their members than State government,
they are better able to ascertain their members’ needs and
to implement solutions. The experience of the department
in the last few years has demonstrated that the perfor-

Ibid.
Ibid.
Tbid., pp. 291-292.
Ibid., pp. 276-277.
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Despite these assurances provided by Linda Mell-
gren of the U.S. Department of Health and Human
Services at the New Mexico consultation, Indian
leaders appearing before the Committee remained
skeptical and concerned about block grants. Their
principal fear was that the Federal Government
might fail to live up to its trust obligations to Indian
tribes and treat them as subordinate to State govern-
ments, instead of as sovereign entities.

Governor Merle Garcia of the Acoma Pueblo
offered the New Mexico Advisory Committee his
views on the Federal Government’s obligations:

I fear that the Federal Government has again approached
the Indian people with a plan to further alienate itself from
carrying out its trust responsibility, which is to provide
programs and funds for the American Indian. If this trend
continues and we approve such block grant programs to
be allocated by the State, then I believe we would soon
become wards of the State. We would be under the
jurisdiction of the State which indicates to me we are
being treated like an unwanted child handed from one
family to another. We must make our stand now and
increase pressure on the United States Government to live
up to its trust responsibilities.®

Wendell Chino, president of the Mescalero
Apache Tribe explained:

I think the Indian tribes would like to state we are very
jealous ,of our sovereignty. Certainly the State has no
intention of surrendering any of its jurisdiction or its
status. Likewise, tribal governments have no intention of
relegating themselves to secondary positions to that of the
State.®® .

Referring to a well-documented history of jurisdic-
tional conflicts between the State and Indian tribes,
Wendell Chino stated:

The State and tribes often meet as adversaries in the
courts. Issues regarding land, wildlife, water, minerals,
jurisdictional questions and other legal questions arise and
are heard in court. There can be no absolute assurance that
legitimate tribal concerns addressed in a courtroom will
not and do not impact upon the State’s decisions in
funding tribal programs.®

*7 Ibid., p. 235. See also Statement of Linda Mellgren submitted
into the official record at 6 (hereafter cited as Mellgren State-
ment).

8 NM. Transcript, p. 128.

® Jbid., p. 151.

* Ibid., p. 143. See also Statement of Wendell Chino submitted
into the official record at 1.

% NM. Transcript, p. 145.

62

He also described his perception of the State’s
attitude on Indian funding;:

The State typically furds non-profit corporations for its
community-based programs. Tribes are sovereign govern-
ments. The State’s approach of funding tribes essentially
relegates tribes to the status of a non-profit corporation.
This approach denies the sovereignty of tribes and at-
tempts to ignore the fact that block grants to tribes are
from government-to-government rather than from bene-
factor-to-beneficent, and that the State is only a delivery
mechanism for Federal funds.*

For this reason, the Indian tribal leaders partici-
pating in the block grant consultation were unani-
mous in their support for direct Federal block grant
funding to Indian tribes. Under existing Federal
statutes, the tribes are ineligible for direct funding
under the Education and Small Cities Community
Development block grants.®? They are eligible for
three health block grants but only if they have
previously administered the programs as categorical
grants.”® The only two block grants for which the
tribes are eligible without this restriction are Com-
munity Services, and Low-Income Energy.* The
Federal regulations also stipulate that direct funding
to tribes is allowed even where the State might not
have elected to accept a block grant. This will
enable 22 tribes in New Mexico to receive direct
funding for community services, a block grant
which had not yet been assumed by the State as of
July 22, 1982.%5

Addressing the restrictions in funding eligibility,
Ed Little, of the All Indian Pueblo Council, told the
Committee that, “in many instances, most. . .tribal
governments and Indian organizations were written
out by Federal regulations before they were offered
to State governments.”® Ramus Suina of the New
Mexico Office of Indian Affairs explained that since
most tribes had received their funding for health
programs on a subcontract basis, they were declared
ineligible for direct funding.*

Governor Gilbert Pena of the Nambe Pueblo,
who serves as chairman of the Eight Northern
Indian Pueblos Council, conveyed his frustration on
block grants to the Advisory Committee:

Pub. L. No. 97-35, 95 Stat. 384 §565(a) and 304(d).
Mellgren Statement, p. 6.

Ibid.

¥bid., pp. 7-8.

NM. Transcript, p. 88.

Ibid., p. 95.
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As of this day, July 22, 1982, we have received not one
pickel of direct Federal block grant funds. We have
clearly received the message that it is the intent of the
Federal Government to avoid at all costs any new direct
contracts with Indian tribes, especially the smaller tribes
and consortia.

We have drawn these conclusions out of our direct
experience. In the first place, we were only eligible for
two out of all the block grant programs, the Community
Services Block Grant and the Home Energy Assistance
Block Grant. This resuited from the exclusion of tribes
from some block grants and the “previous funding”
requirement built into most of the others. This protected
the Federal Government from a barrage of demands by
Indians and left us with less access to funds for preventive
health care services, for instance, than we had under the
system of categorical grants. Since we have very little
influence over the way the State will allocate these funds,
we feel that the laws and policies in this case have
excluded us from sharing equally in the benefits of this
money.**

In addressing this issue, Governor King expressed
his support for direct block grant funding for Indian
tribes and told the Advisory Committee that “we
would be happy to work with the Indian people to
have the grants go directly to [them].”*

Governor Robert Lewis of the Zuni Pueblo also
called for a cooperative effort between Federal,
State and the tribal officials in planning for block
grants:

We have been together with the Federal Government, the
State and tribes. . .throwing rocks at each other rather
than. . .working together. I think that’s where the prob-
lem is. I know that’s where it is because we cannot isolate
ourselves one from another. We have to work togeth-
er. . .by sharing what we have learned with one another,
I can see no reason why we cannot devise a system of
planning that just won’t quit.1*

Another issue of great concern to the Indian
leaders is the funding provided to Indian nations
under the block grant programs. As explained by
Linda Mellgren, funding “formulas in the statute are
not based on need, but are based purely on popula-
tion; even though those population formulas are
weighted for poverty. It means that, where you have
small tribes, you are going to have a small amount of
money.”’1°!

= Tbid., pp. 132-133.
» Ibid., p. 164.
10 Jhid., p. 148.
1 Jhid,, p. 256.
w2 Jbid,, p. 133.
13 Jbid., pp. 133-134.
14 Tbid,, p. 134.

According to Governor. Pena, the Eight Northern
Pueblos received a letter from the Department of
Health and Human Services advising that the fund-
ing level for seven of its pueblos under the Low-
Income Energy Block Grant would total $34,916,
representing a cut of 75 percent.’* The tribes
negotiated an agreement with the State for addition-
al funds which still provided for direct funding.
However, the Federal Government refused to ac-
cept the formula agreed to by both parties, and the
tribes were forced to give up direct funding and
accept a subcontract with the State in order to get a
more reasonable funding level.’® According to
Governor Pena, “the State gave us roughly $77,000,
or only a 50 percent cut from last year.”10¢

Ed Little stated that “the utilization of population
figures for formula funding comes no where near'to
addressing the unique needs of Indian people. All
funding for Indian tribes and organizations should be
based on need and the propriety of each case or
proposal.”* However, Linda Mellgren told the
Advisory Committee that neither the Department of
Health and Human Services nor the Reagan Admin-
istration has proposed any kind of set-aside for
funding Indian tribes. “I believe it has been consid-
ered,” she commented, “but we have not decided to
g0 forward with such a proposal at this time,”10¢

In addressing the Advisory Committee, John
Olguin, director of the New Mexico Office of Indian
Affairs, and Governor Gilbert Pena pointed out that
the State Constitution contains a provision which
provides that “no appropriation shall be made for
charitable, educational, or benevolent purposes to
any person corporation, association, institution or
community not under the absolute control of the
State.”197 This effectively precludes Indian tribes
from participating in the appropriation of State
funds. Governor Pena aiso told the Committee that:

. . .the most recent regular session of the State legislature
saw the introduction of a memorial to deny the right to
vote to persons not within the civil jurisdiction of the
State. This was a thinly disguised attempt to disenfranchise
Indians.

18 Jbid., pp. 89-90. See also Statement of Ed Little submitted
into the official record at 3.

106 NM. Transcript, p. 256.

107 Jbid., pp. 91 and 140.

10 Tbid,, p. 138.
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vidence such as this, the govemnor
cof:;‘:g; nt_heat st is difficult to sec how i New
Mexico. . -is going to guarantee equal protection of
Indians under the law and the enforcement of
pondiscrimination provisions under the block
grants.”**® Another problem for Indian tribes results
from block grant limitations on the amount of
funding which may be used to cover administrative
costs. Ed Little pointed out that unlike other units of
local government, “tribes have little or no base at all
to defray indirect costs or administrative costs,
whether they be direct or indirect. The impact that
it is going to have is that most tribes won’t be able to
afford to run their programs.”**® The Federal block
grant regulations acknowledge this concern, but
conclude that:

We do not believe. . .that Indian tribes and tribal organi-
zations should be permitted to spend less of their block
grant funds for direct services than States.’*?

Finally, the unique problems confronting the
urban Indian were brought to the attention of the
Advisory Committee. George Effman, the former
director of the Albuquerque Urban Indian Center,
told the Committee that 52 percent of American
Indians now reside off reservations. He attributed
this to former Federal policies calling for relocation
of Indians, and to the lack of employment opportuni-
ties on reservations.’*? He commented on the plight
of the urban Indian:

Even though the majority of our people do not live on the
reservations, the social [and] economic difficulties they
face are intensified when they move away from the
reservation. Most Federal agencies have continued to
disregard their needs. Those agencies and their authoriza-
tion legislation. . .only ignores the needs of American
Indians once they move away from reservations or
villages. They also ignore the trust and treaty responsibili-
ties of the United States Government for such persons. If
an Indian chooses not to live on the reservation, they are
no less an Indian. Where an Indian resides does not
determine their status as an Indian, nor should it change
any inherent trust or treaty right.11?

Ed Little suggested that urban Indian organiza-
tions were ruled ineligible to administer block grants
based upon “the State’s perception that the Indian
Health Service and the Bureau of Indian Affairs
were assuming responsibility for the services.”¢ He

10 Jbid., p. 140.

10 Jbid., p. 105.

1 47 Fed. Reg. 29472, 29483 (1982).
ur NM. Transcript, pp. 98-99.
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concluded that “both the Federal Government and
the States must address these urban Indian situations
for many times he [the American Indian] finds
himself left out from every program targeted for
most Americans in the urban areas.”!*

Summary of Concerns

Throughout the course of its consultation on
block grants in Santa Fe on July 22, the New

Mexico Advisory Committee heard presentations .

from almost 40 persons, including the governor,
State and Federal officials, Indian tribal leaders,
legislators and representatives of professional, com-
munity and civil rights organizations. Based upon its
consideration of information presented at the consul-
tation, the Advisory Committee believes that the
following concerns need to be addressed.

The New Mezxico Advisory Committee is con-
cerned that provisions for the assurance of compli-
ance with Federal civil rights statutes and regula-
tions, are weak at both the Federal and State levels.
The Federal guidelines lack specificity with respect
to standards and criteria, as well as with procedures
for enforcement. This, combined with the serious
doubts expressed about the State’s own commitment
to vigorously enforce civil rights provisions, repre-
sents a very disturbing situation in the view of the
Advisory Committee. State agency officials appear-
ing at the consultation failed to make any specific
commitments for assuming new responsibilities in
the area of civil rights. Existing State mechanisms
also appear to be either inadequate or non-existent.
Many concerns were also raised about the inadequa-
cy of public participation provisions in the block
grant programs. The Federal Government’s failure
to elaborate on statutory requirements in the regula-
tions appears to give the State almost total discretion
in establishing its citizen participation procedures.
Yet, the Advisory Committee listened to many
knowledgeable persons who alleged serious inade-
quacies in the State’s implementation of existing
procedures, some of which are no longer required
under new block grant legislation. The Advisory
Committee believes that if block grants are designed
to bring government closer to the people, changes
will be necessary in New Mexico to broaden the
base of meaningful citizen involvement in funding

1 Jbid., p. 99.

1¢ Tbid., p. 89. See also Statement of EQ Little submitted into the
official record at 2.

15 Jhid.

-

i,




and program decisions. This will include a system
for informing the public on policy issues, as well as
designing structures which will encourage citizens
to become involved in decisionmaking. Such sys-
tems are necessary in both the executive and
legislative branches of State government.

The Committee is also concerned that the status of
poth reservation and urban Indians under block
' grants appears precarious at best. Not only are New
Mexico’s tribes ineligible for direct funding under
most block grants—but the Federal funding formu-
las appear to make it likely that the programs they
are eligible to administer will be severely underfund-
ed. This, combined with restrictions on expenditure
of funds for administrative costs, will work hard-
ships on the tribes. As documented in earlier
Commission studies, American Indians are the most
economically disadvantaged minority group in New
Mexico; most tribes have virtually no independent
tax base or private sector economy to help fill the
gap in providing jobs or human services. This
situation has accelerated the influx of Indians into
New Mezxico’s already hard-pressed urban areas,
where they often fail to receive necessary support

ue 47 Fed. Reg. 29472, 29483 (1982).

services. Insufficient State and Federal attention has
been focused on these critical problems.

The Federal block grant regulations call for
providing information “to both the tribes and the
States on an informal basis” concerning Indian
issues."'* Based upon the statements of Indian
leaders at the New Mexico consultation, the Adviso-
ry Committee feels that this process does not appear
to be working.

Finally, while the consultation did not deal specif-
ically with the impacts of Federal budget cuts, many
individuals (including the governor) expressed alarm
at the many reductions which were made in pro-
grams specifically targeted for the disadvantaged.
Fears were also expressed that special populations
such as minorities, women, the poor, handicapped,
elderly, and farm workers, would suffer in the
absence of special funding protections. Concerns
were raised that these groups are often the least able
to represent their interests in the political and other
decisionmaking arenas of State government. The
Advisory Committee shares this concern and be-
lieves that it needs special attention.
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Block Grants in Oklahoma

A Report of the Oklahoma Advisory Committee of the U.S.

Commission on Civil Rights

State Government in Oklahoma

In contrast to most of the other States in the
Southwestern Region, Oklahoma is considered to be
a strong legislative State.! It has a bicameral
legislature consisting of 48 members of the State
Senate and 101 members of the House of Represen-
tatives.? The legislature meets annually in regular
session beginning the first Tuesday after the first
Monday in January for no longer than 90 days.
Usually the legislature is in session from Monday
through Thursday. Special sessions may be called by
either the governor or the legislature.?

Members of the State Senate have staggered four-
year terms in office. State Senators from odd-num-
bered districts were elected in 1980. Senators from
even-numbered districts faced re-election in 1982.¢
State Representatives serve two-year terms. House
members were up for re-election in November
1982.% Currently, Democrats dominate both houses
of the Legislature.

The governor is the State’s chief executive officer.
Oklahoma statutes require that the governor serve as
chairman and ex-officio member of various State
agencies, boards, and commissions.® In anticipation
of block grant funding in Oklahoma, the legislature
created a Joint Committee on Federal Funds.” This
committee was given responsibility for reviewing all

! Testimony before the Oklahoma Advisory Committee to the
U.S. Commission on Civil Rights in Oklahoma City, Oklahoma,
June 21-22, 1982, (hereafter cited as OK. Transcript) pp. 54-55
and p. 68.

* State Election Board, Directory of Oklahoma, ““The Oklahoma
Legislature,” 1982, p. 124.

* Ibid.

¢ Ibid.

¢ Jbid.

66

proposals for Federal funding submitted by State
agencies.® It was also given authority to approve or
reject such proposals. However, the attorney gener-
al of the State has since ruled that the committee’s
power to approve or reject agency proposals consti-
tutes usurpation of powers belonging to the execu-
tive branch.® Nevertheless, it is expected that the
legislature will maintain strong control over block
grant programs through the budget process. It is also
expected that during the next session, new legisla-
tion will be introduced that modifies the role of the
Joint Committee in such a way as to avoid constitu-
tional problems.

Another factor which influences the legislative
role in block grant proposals is the State’s constitu-
tional requirement for a balanced budget.’® Since
the legislature is held accountable, tighter controls
are not considered unusual.

For FY 82, the State agency proposals were not
subjected to strict legislative scrutiny since the Joint
Committee was not created until October 1, 1981.1
Most of the block grant proposals were submitted to
the Federal funding agencies by October 1, 1981.12

Block Grants in Oklahoma: An Overview
The concepts of “New Federalism” and block
grant funding created excitement among citizens and

¢ Ibid., p.91.

? Okla. Stat..Ann. tit. 74, §452.7 (West Supp. 1981-1982).

§ Okla. Stat. Ann. tit. 74, §452.7 as amended by 1982 Okla. Sess.
Laws, H.B. 1797,

* Okla. Atty. Gen. Op. No. 82-45, (1982).

18 OK Transcript, p. 48. See also: Okla. Const. art. 10 sec. 23.

1 QOkla. Stat. Ann. tit. 74, §452.7 (West Supp. 1981-1982).

12 OK. Transcript, pp. 14, 74, and 287.
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officials in Oklahoma. A scurry of activity began
jmmediately. Citizens of Oklahoma began to come
together to find out about the concept of block
grants and how it would impact the State’s service
delivery system.®

At the same time, bustling activity among the
legislature began, even among State agencies. On all
fronts, citizens, officials, and administrators antici-
pated this advent of “New Federalism.”

On June 21, 1982 the Oklahoma Advisory Com-
mittee held a consultation on block grant funding in
Oklahoma. Participants described their initial feel-
ings for the block grant programs. As details of how
the “New Federalism” would work were combined
with details of accompanying budget cuts in pro-
grams covered by block grants, feelings of excite-
ment soon became feelings of increased frustration.
State Senator Roger Randle expressed the f~:ling
that actually the States were being deceived:

Now the leadership in Washington says they want to make
a change and I think that gives us a great opportunity in
Oklahoma and other States to take advantage of that.

The potential for success with that new opportunity, I
think, is greatly lessened, however, by the fact that in my
opinion, much of the changes on the Federal level are
being done in a way that’s less than honest.

He continued:

When the Federal Government turns back programs and
tells everyone that these programs are now going to be
your responsibility, tells that to all recipient people and
then doesn’t send us the dollars to enable us to carry on
those programs, we're just playing a shell game to try to
hide responsibility so that Washington cuts their budget
and they're trying to fix it so we get responsibility for a
decrease in the program and that’s not honest but that’s
what I think Washington is trying to do to a great
degree.’*

Participants in the consultation felt that the
manner in which programs were selected for turn
back to the States was also unfair. Sandy Ingraham
of the Oklahoma Coalition for Fair Block Grants
noted that:

[Regarding] President Reagan’s *“swap” proposal. . .he
indicated an interest in keeping what looks to be the

13 Ibid., p. 6.

¢ Ibid., pp. 161-162.

5 Ibid., p. 9.

1¢ 1982 Okla. Sess. Laws, H.B. 1797.

17 U.S. Department of Health and Human Services, Block Grant
Fact Sheer, Revised, Region V1, 6/15/82.

18 Ibid.

popular social service programs at the national level and
give the unpopular social service programs, such as the
AFDC to the State to administer; and that’s a civil rights
issue that I don’t think ought to be ignored.®

Nonetheless, the citizens and officials in Oklaho-
ma have tried to ensure that those block grant
programs that will be administered by the State are
done so equitably and effectively. To accomplish
this goal, new legislation (H.B. 1797) was passed
giving the legislature a greater role in federally-
funded programs.?®

On October 1, 1981, the State of Oklahoma
applied for six of the block grants that were
available from the U.S. Department of Health and
Human Services. Funds allocated to the State in
these grants totaled $62,521,970.2 The allocations
were made as follows: Social Services, $31,853,654;
Home Energy Assistance, $14,537,356; Maternal and
Child Health, $3,801,695; Preventive Health &
Human Services, $785,610; Alcohol, Drug Abuse
and Mental Health, $7,333,000; Community Ser-
vices, $4,210,655% . In addition, the State applied for
block grant funds in the areas of Education and
Community Development.?®

Although Primary Care Block Grant funds will be
available in FY 83, Oklahoma has not indicated
whether it will participate in that block grant.z It
was noted that there was less incentive provided for
State acceptance of this grant than with the others.*

Several activities, functions, and beneficiaries of
some of the block grant programs encompass more
than one State agency.?? Consequently, the gover-
nor has assigned certain agencies to take the lead
role in preparing submission requirements and in
administering the respective programs.= The desig-
nated lead assignments are intended to avoid unnec-
essary duplication and to encourage cooperation
between agencies having joint responsibilities for
program aspects.

The governor designated the Department of
Economic and Community Affairs (DECA) as the
coordinating/monitoring agency for all block
grants.** While this does not grant authority to
DECA to control the planning and administration of
programs under another State agency’s jurisdiction,

»» OK. Transcript, p. 298.

» Ibid., p. 327.

= Ibid,, p. 76.

= JIbid., p. 286.

B Jbid., pp. 59-60; 286-287; 292; 297; and 311.
 Ibid., pp. 59-60, and 297.
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it provides a centralized mechanism by which the
governor is kept informed of programs and prob-
lems related to the block grant programs.?

Civil Rights Enforcement Responsibility

Sandy Ingraham, a staff member of the Oklahoma
Coalition on Fair Block Grants, pointed out two
major problems which affect how the State deals
with the delivery of social services:

First. . .[we] find [that] many of our State’s leaders [are]
unwilling to publicly acknowledge that [Oklahoma has]
any significant problem in the area of poverty or civil
rights. . .2¢

Secondly, she explained, it is often impossible to
initiate certain kinds of programs or address contro-
versial issues because public attitudes make the
issues too politically sensitive.¥ Despite this criti-
cism the Oklahoma Legislature passed a bill (S.B.
580)%% in April 1982, prohibiting discrimination in
State employment. Enforcement power under this
Act is granted to the State Personnel Board.*

In subsequent action the legislature included in
Section 3 of H.B. 1797, a requirement that nondiscri-
mination provisions be a part of each State proposal
for Federal funds. These provisions require that
each proposal specify a process to guarantee that
persons seeking services shall:

1. Have the right to file formal application for services or
resources upon request;

2. Be afforded an opportunity to have private and
confidential interviews pertaining to the case;

3. Not be denied assistance on the basis of race, color,
gender, creed, religion, age, political preference or physi-
cal affliction;

4. Receive timely approval or disapproval of the applica-
tion;

5. Receive written notification of appeal and appeal
procedures, including notice that:

a. all aggrieved parties shall be afforded a reasonable
opportunity for a fair hearing,

b. the applicant or the representative of the applicant
shall have access to records relevant to the appeal
process, and

Ibid.

Tbid., p. 12.

Ibid., p. 13.

1982 Okla. Sess. Laws, S.B. 580.
Ibid.
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c. the applicant shall have the right to a timely
determination and prompt notice of hearing decisions.®

Responsibility for review of State agency propos-
als rests with the Joint Committee on Federal
Funds.®* However, as indicated earlier, the State
Attorney General of Oklahoma has ruled that a
committee of the legislature cannot be given authori-
ty to approve or reject agency proposals.®® It is
expected that new legislation will be introduced at
the next session which modifies the role of this
committee.

Within each of the State agencies receiving block
grant funds is a mechanism for handling complaints
of civil rights violations. As explained by Governor
Nigh:

. . .the first process would be the agency that has the
responsibility for the allocation of funds as they come up
with their rules and regulations and have their programs
or they would have, in effect, the basic principles that you
would establish as you create the funds. Any appeal, the
first appeal, in my opinion, should first go to that agency.
Now, beyond that, your real question was who was the
final authority? I would think that’s the Human Rights
Commission. . .I understand the basic question and the
final question is who's responsible to insure fairness and, of
course, that will lay at the Human Rights Commission and
the Governor.>

Although the State is gearing up to take on
increased responsibilities for civil rights enforce-
ment, many of the participants at the consultation
feit there was some uncertainty and little direction as
to what role Federal agencies will exercise in
enforcing these provisions. There is aiso some
uncertainty as to what role the State legislature will
exercise with regard to delegating enforcement
authority to individual State agencies.

Given the change in administration, philosophy,
and policy regarding increased State responsibility,
including enforcing civil rights provisions, Thur-
mond Johnican from the Office for Civil Rights,
U.S. Department of Education, explained that
changes in Federal civil rights legislation would be
required before his agency could delegate responsi-
bility for civil rights enforcement to the State. He
remarked:

% 1982 Okla. Sess. Laws, H.B. 1797, §3.
1 Ibid.

2 QOkla. Atty. Gen. Op. 8245, (1982).
OK. Transcript, pp. 69-71.
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The Federal agency that administers civil rights laws
wing out of the statutes does not have the responsibili-
to delegate its responsibilities to the State to administer

the civil rights law.

The only way that delegation of authority can go from the

Federal Government to the State is that there has to be

cither [by amending or repealing] to the [existing] law

jtself. .

Mr. Johnican added:

While the President is able to, by presidential decision,
determine that a regulatory agency or administrative
agency of the Executive Branch would not be funding
monies any more, there has to be action on the civil rights
law itself in order to take the civil rights agency out of the
picture with respect to administering the civil rights law.

The agency of the Federal Government that administers
civil rights laws has the capability of delegating its
responsibility for certain kinds of compliance activities to
other Federal agencies. Of course, they do not have the
authority to delegate part of its responsibility to administer
the civil rights laws to State agencies; they have not
written the law that way.»

At the consultation, no State agency had been
formally designated to coordinate civil rights en-
forcement among the State agencies and to routinely
monitor and report on civil rights matters. The
agency procedures described lacked uniformity
across agencies. While State legislation (S.B. 326 and
H.B. 1797) requiring agencies to develop mecha-
nisms for civil rights protection appears to deal with
the need for a unified, coordinated system of
monitoring, reporting, and complaint resolution
system, such a mechanism rests with the legislative
rather than the executive branch.

Participants pointed out that one way in which
State compliance with civil rights provisions could
be addressed is through federally required State
audits and through standards adopted for conduct-
ing such audits.®® One of the key features of the
“New Federalism” is to allow the States to have
more responsibility in programmatic as well as fiscal
areas in programs funded by Federal funds. It is
expected that States will assume a much greater role
in enforcing cross-cutting national policies (i.e.,
policy requirements enacted in separate pieces of
legislation which affect activities in other legislation;
for example the civil rights statutes). Consequently,

Ibid., pp. 110-111.
Ibid,, p. 81.

Ibid., pp. 83-92.
Tbid., p. 90.
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efforts are being made at the national level to
develop a single set of audit standards that would
encompass compliance in programmatic areas, in-
cluding civil rights as well as in fiscal areas.

Various checkpoints appear to be built into the
audit review process to ensure compliance with
special conditions or requirements. According to
Peter Taliancich of the U.S. General Accounting
Office (GAO), Region VI:

{In addition to the State audits there are] the various
Inspector Generals of the Federal agencies who will be
looking over the shoulders of the States, if you will, to
assure that that role is carried out.

OMB is a force behind getting the States to submit their
audit plans through the appropriate Inspector General so
that there is front end assurance that those State plans
meet the GAO audit standards.

The General Accounting Office [is still] another level
which, from time to time, [will be] monitoring the role of
the various States in the process and getting various
assurances that the States are complying with the require-
ments of the block grant legislation and that the IG’s are
doing their job effectively.>

Citizen Participation in Block Grant
Programs

Although little information was available at the
time, there was suofficient interest on the part of
citizens and community-based organizations to form
a loosely organized coalition called the Oklahoma
Caoalition for Fair Block Grants. Membership in the
organization ranged from elected officials to repre-
sentatives of service delivery agencies, to special
interest groups, and concerned citizens.3®* The
coalition began by researching population character-
istics of the State, and its counties and major
population centers. It is also studying the State
planning and budgeting process. Training sessions
were held and citizens were encouraged to partici-
pate actively in the entire process.

The primary purpose of the coalition is to ensure
equitable and effective distribution of block grant
funds.®® Members have worked both with legislators
and agency staff to ensure the inclusion of citizen
voices into the planning and decisionmaking pro-
cess. ¢

= Ibid., p. 7.
= Ibid.
4 Tbid., p. 6, 11, 14, and 16-23.
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Beginning in FY 83, block grant legislation will
require public hearings on block grant proposals to
be held by the State legislatures. The hearing
requirements were waived during FY 82. As pointed
out earlier, the legislature created the Joint Commit-
tee on Federal Funds, giving it the authority to
conduct public hearings as necessary. However, that
committee was not established until FY 82 proposals
had already been submitted, thus ruling out any
public hearings that could have been held regarding
planning for FY 82.41 While the legislative role for
FY 82 was minimal, an expanded role by the
legislature is expected for FY 83.4¢ Another impor-
tant feature of the new legislative requirements on
citizen participation is that a summary of comments
must be included with all legislative reports o
public hearings.* .

There were less than eight weeks from the time
that the block grants became available to the
October 1 deadline for submission. This constricted
time frame obviously affected how State agencies
sought citizen input on the block grant proposals.
First of all, State agencies were not required to
conduct public hearings. However, they had to sign
assurances that citizen participation was included in
the proposal. Consequently, the form of citizen
participation varied from agency to agency and,
even within agencies.

According to State officials with the Department
of Health, applications and the State plan were made
available for public comment before submission.*
The Department of Human Services and the Depart-
ment of Mental Health utilized input from existing
advisory committees, created during categorical
funding.® Widespread citizen participation was
sought by the Department of Economic and Com-
munity Affairs through a series of public meetings it
conducted throughout the State4® Within the
Department of Education, an advisory committee
was appointed by the governor. This committee
consists of representatives "of various agencies,
school representatives, and lay persons. The com-
mittee met four times during the year.«?

During the consultation, participants expressed
concern that some of the methods used to obtain

< Ibid., p 149.

« Tbid., p. 136.

4 Ibid., 36. See also: 1982 Okla. Sess. Laws H.B. 1797.
“ OK. Transcript, p. 287.

¢ Ibid., pp. 294-315.

“ Ibid., pp. 299-300, and 302.

** Jbid., p. 306.

citizen participation actually deterred participation
by some groups. Helen Kutz of the Cleveland
County Independent Living Project explains:

On the community level oftentimes in smaller communi-
ties, just by virtue of inaccessibility, disabled people are
left out of the whole political process.

. .in my particular community to go to the City Council
meeting that lasts for two hours, it’s held in the public
library, I can stay about thirty minutes because if I have to
£0 to the bathroom, I've got to go home [because there are
no available facilities for the handicapped]. What kind of
political participation, community participation is that?

No public hearings were held for the FY 82 plan
for the Social Services Block Grant. A formal
complaint followed by a petition against the plan for
reduction of services to the elderly was submitted by
the National Association of Retired Persons.*
Charlotte Heard of the Area Agency on Aging in
Oklahoma City suggested that by including program
beneficiaries in the planning process, more efficient
and effective programs could be planned.*® Also, by
including reports of public input and recommended
actions in the block grant proposals, State agencies
could give feedback as to how public participation
has influenced programming and budget decision-
making by the respective agency.5!

Participants were concerned that unless block
grants included mandates for involving program
beneficiaries, minorities, women, the elderly, and the
handicapped, then programs would not be able to
meet the specific needs of these groups.®* They also
pointed out that the absence of any kind of mandated
involvement of these groups would result in a
significant eroding of benefits or a complete loss of
benefits to members of these groups.®*

State Decisionmaking Process Regarding
Block Grants

The Oklahoma Legislature has been actively
involved in the block grant process. However, the
nature of that role has been somewhat controversial
in that it was judged to have intruded into the

« Jbid., pp. 225-226.
« Jbid., p. 202.

% Ibid., pp. 201-208.
51 Jbid., pp. 35-36.
52 Jbid., pp. 196-232.
2 Jbid.
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established boundaries of the administrative or exec-
utive branch.®* The legislature is expected to assume
a role as overseers and regulators through legislation
that will be introduced during the next session.

One of the responsibilities of the Governor’s
Office, with respect to block grants, has been the
assignment of lead responsibility for the various
grant programs to specific State agencies. Early in
the process, State agencies studied the grant legisla-
tion to match areas of approved program activities
with existing agency functions. Conferences were
held with the governor to discuss these areas.’ In
most cases, decisions were made to maintain pro-
grams as they had been funded through categorical
funding.®® Several reasons for maintaining existing
programs surfaced: 1) there was a lack of lead time
prior to submitting the plan to completely evaluate
existing programs and plan major revisions or new
programs;®” 2) the opportunity to utilize existing
carry-over funds from categorical programs in
similar programs under block grants would be
realized;*® 3) maintenance of existing programs
would minimize the reduction in services and agen-
cy staffs required as a result of Federal budget cuts;*®
and, 4) maintenance of existing programs would buy
time for the State to evaluate programs and make
changes based on client needs, program activities,
and available funds.®

It is expected that a reduction in services will be
necessary in FY 83 as a result of additional reduction
in Federal funds and unavailability of State funds fo
be channeled into these programs. Also, the carry-
over funds available in FY 82 will no longer be
available in FY 83.

In most departments receiving block grant funds,
advisory committee structures have been established
to assist in the decisionmaking process. For example,
in the Department of Human Services,®* Depart-
ment of Education,* and Department of Mental
Health,®* efforts have been made to include existing
advisory committees throughout the decisionmaking
processes. Similarly, the Department of Economic
and Community Affairs has attempted to obtain

8¢ Okla. Atty. Gen. Op. 8245, (1982).
88 OK. Transcript, p. 286.

= Tbid.

87 Ibid., p. 178, and pp. 287-288.

8 Ibid., p. 150, and pp. 311-312.
 Ibid., pp. 289-290.

% Ibid., p. 290.

¢ Tbid., p. 294.

broad citizen participation in its decisionmaking
process.*

Peter Taliancich of the General Accounting Of-
fice (GAO) explained that in a survey** conducted
by GAO across 13 States, anditors found that:

Overall the States’ transition to block grants administra-
tion proceeded as well as could be expected considering
certain factors; one, the very short time frame between
passage of the Act on August 13th and implementation on
October lst; two, the funding reductions accompanying
the program; and, three, the uncertainty surrounding fiscal
1982 block grant appropriations.*

He added:

One important factor easing the initial transition to most of
the block grants was the State’s considerable involvement
in predecessor programs. States already received a vast
majority of funds for these programs and had ties with
program recipients. To the extent that this involvement
existed, administrative framework and institutional knowl-
edge was in place. . .[and] these various States did have a
large degree of familiarity. Where States’ experiences
were not as extensive more adjustments were made.*

Although Oklahoma was not included among those
States surveyed,®* the patterns in Oklahoma, at this
early stage, appear to support the survey findings.

Indian Block Grant Issues

The principal issue, and one on which there was
unanimity among Indian participants at the consulta-
tion was that of tribal sovereignty. Participants
explained that numerous treaties exist between Indi-
an tribes and the Federal Government which estab-
lish these tribes as sovereign governmental entities
recognized by the Federal Government.® Prior to
the inception of block grant funding, States had no
role in the trust relationship between Federal Gov-
ernment and the tribes. However, Indians now fear
that there may be a violation of the trust relationship
through the block grants with the States.

It was noted that many of the treaties have been
challenged in the courts; however, the unique trust
relationship between the tribes and Federal Govern-
ment remains. Aaron Dry of the Bureau of Indian

Ibid., pp. 306-308.
Ibid., pp. 314-316.
Ibid., pp. 298-301.
Ibid., p. 74.

Ibid., pp. 74-75.
Ibid., pp. 75-76.
Ibid,, p. 74.

Ibid., p. 243.
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Affairs (BIA) and John Sloat of the Oklahoma
Indian Affairs Commission explained at the consulta-
tion that this trust relationship has withstood such
challenges and must be maintained.™

Each of the participating tribes at the consultation
expressed total and unqualified opposition to the
block grants coming through the State because it
does not recognize tribal sovereignty, and because
the State-developed eligibility criteria threaten the
statns of their governments. Aaron Dry of the BIA
read the resolution passed by the United Tribes of
Kansas and Western Oklahoma concerning this issue
at the consultation;

Now, therefore, be it resolved, that the United Tribes [of
Western Oklahoma] totally oppose the current method of
having the State of Oklahoma receive block grant funds
which supposedly are allocated for Indian Government
when in fact tribal-State relationships are non-existent
together with the fact that the eligibility requirements
being imposed upon tribal governments by the State is
intended to directly dissolve inherent sovereign status of
tribal governments.

[In order to apply for block grant funds from the State,
Indians] must incorporate under the laws of the State as a
non-profit organization,. . .[they] must be an organization
which serves migrant and seasonal farm workers in the
State of Oklahoma; or. . .[they] must be a political
subdivision of the State.”

Tribal representatives also maintained that tribal
populations should not be included in statistics for
State block grant applications. As Mr. Dry noted in
reading further from the resolutions:

[Oklahoma Indian tribes are]. . .totally opposed to the
inclusion of the tribal population in the State of Oklahoma
application for block grants when, in fact. . .The State
lacks jurisdiction within Indian country; past records
indicate a lack of effort to serve the Indian population by
the State when it proposed to serve an inflated amount of
eligible Indian persons; State officials have not solicited
tribal governments’ assistance in developing policies or
guidelines in its attempts to include but disinclude the
tribal government; the State has failed to seek the
assistance or input from its own State agency, the
Oklahoma Indian Affairs Commission, in the development
of the State plan and its subsequent block grant applica-
tion; and the process being used by the State drastically
reduces and dissolves the amount of block grant funds
intended to benefit tribal governments and their popu-
lous.™

’s°l Ibid. See official statements submitted by Aaron Dry and John
oat.

7 Ibid., pp. 236-240. See also, supplement to OK. Transcript.
Rﬁg}l}uﬁon passed by the 23 United Tribes of Kansas and Western
O oma.
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Although the statute makes available direct funding
to tribal governments, eligibility requirements im-
posed by the Federal government and State agency
regulations in addition to reductions in Federal
funds make it difficult or virtually impossible for
tribes to receive FY 82 block grant funds.

Some of the tribes in Oklahoma applied for and
received Community Service Block Grant funds.
The amount of funds available to Indian tribes,
however, was reduced drastically from the previous
fiscal year. Sandy Ingraham of the Oklahoma Coali-
tion on Fair Block Grants, explained:

As I'm sure you’re aware, the tribes and the tribal
organizations have been given sovereign nation status in a
lot of the block grants and they’re allowed to go directly
to the Federal level to apply for money.

This sounds good you know. . .I stood up and applauded
when I heard it and I said, oh, that’s neat. But I tell you if
you want to talk about tokens. . .the results of that in the
State of Oklahoma is nothing but token.

Energy assistance, money to Indian tribes was cut eighty-
six percent in this State. There are tribes in this State that
receive less than two hundred dollars in order to adminis-
ter and give out to people for energy assistance. . .if you
want to compare that they were cut from 1.4 million to
one hundred eighty-one thousand dollars statewide. The
State received a cut of twenty-six percent so you can see
that’s a little inconsistent with the amount of budget out of
the Federal Government.™

Mildred Cleghorn, chairperson for the Ft. Sill
Apache Tribe, commented:

Our Community Service Block Grant money, which we
received directly from Washington for fiscal year 82 was
in the amount of one hundred and forty-nine dollars; and
what can you do in this day and age with a hundred and
forty-nine dollars. this verges on being ridiculous.”

Dwayne Hughes of the Citizen Band Potawato-
mie tribe also discussed the reduction in funds.

A case in point is the fact that the tribal allocations were
based on figures that were developed at the Federal level
with input from the State of Oklahoma and our tribal
allocations were reduced by eighty-six percent.

Last year with the contracts that ran through the Oklaho-
ma Indian Affairs Commission the tribes received 1.4
million dollars in Low-Income Energy Assistance Pro-

7 OK. Transcript, p. 238.
7 Jbid., pp. 29-30.
* Ibid., p. 265.
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gram, this previous year we received one hundred eighty-
one thousand dollars.

The Citizen Band Potawatomie Low-Income Energy
Assistance Program lasted nine working days and all the
funds were expended, that was one thousand five hundred
sixty-three dollars, our tribal enrollment is twelve thou-
sand.”™

He added:

It's our belief that Indians in the State will suffer a
disproportionate share in the reduction of services brought
about by these block grants being given directly to the
State.”®

Pamela Irons, executive director of the Indian
Health Care Resource Center in Tulsa addressed the
plight of Indians living in urban areas and the
problems that organizations such as hers were
having in meeting the needs of this group. She
commented: .

The Indian Health Care Resource Center was organized in
1978 and chartered by the State of Oklahoma to address
the health needs of tribal members living in the city
boundaries of Tulsa.

. .our organization [is defined] in Federal regulations [as
an] Indian Organization. The reason for its existence is that
tribes or tribal organizations serve their geographic area
and do not come inside the boundaries of these two
metropolitan areas to deliver services.”™

Ms. Irons also pointed out that while the State
will be receiving funds for the services provided by
the Health Care Resource Center last year, the State
has been both insensitive to the needs of the
population served by the center and uncooperative
in adjusting the eligibility standards so that it could
compete for State funds.” She further explained
that efforts to obtain funding for similar centers in
Tulsa and Oklahoma City, were unsuccessful and
that their representatives were shuttled back and

™ Ibid., p. 257. .
™ Tbid., p. 260.
7 Ibid., p. 228.

forth from one agency to another in pursuit of
funding. She also indicated that it was likely the
centers would be closed.™

Summary of Concerns

In reviewing the statements made during the
block grant consultation, along with other materials
submitted by participants, the Oklahoma Advisory
Committee has the following concerns. First, there
appears to be no mechanism, within the executive
branch, for monitoring and reporting on civil rights
efforts and enforcing civil rights provisions, includ-
ing authority to employ sanctions when necessary.
Although the governor indicated that these func-
tions would be assigned to the State Human Rights
Commission formal designation of these responsibili-
ties has not been effected. Also, while a number of
State agencies are to be commended for their efforts
to obtain broad-based citizen participation, it is of
deep concern to the Oklahoma Advisory Committee
that an effective formal process does not currently
exist within the major agencies for disseminating
information to citizens and for involving citizens
more extensively in the decisionmaking process.
With regard to the problem of tribal sovereignty
under the block grants, the Advisory Committee
feels that at the present time no adequate Federal-
State-tribal mechanism exists that can address this
problem effectively and fairly. Moreover, there
appears to be a lack of concern or cooperation
extended on the part of some State officials to
providers of services to urban Indians in seeking
workable solutions to problems created by block
grant funding procedures. Finally, the Committee
feels that the reduction of funds available to Indian
tribes is detrimental in its effects on tribal groups as
compared to the general population of the State.

™ Ibid., pp. 230-231.
™ Ibid., pp. 229-231.
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Block Grants in Texas

A Report of the Texas Advisory Committee to the U.S.

Commission on Civil Rights

State Government in Texas

In Texas, the legislature rather than the governor,
has traditionally ‘played the most important role in
governing the State. The decisions on what pro-
grams are established and whether or not they are
administered by State or local government is basical-
1y controlled by the State Constitution and various
State statutes. In short, the legislature establishes the
policies and budgets affecting most governmental
and human service programs in the State.!

The Texas Legislature is composed of 150 repre-
sentatives, elected every two years, and 31 senators
elected every four years. The Lieutenant Governor
is the presiding officer of the Senate. The Speaker of
the House, elected by the House presides over the
House. Both make appointments to various commit-
tees and assign bills.? Consequently, they exercise a
great deal of power and influence over legislative
action.

An extremely critical aspect of the State’s legisia-
tive process are the various committees and subcom-
mittees. Three committees deal specifically with
human services legislation. These are: the House
Committee-on Human Services, the House Commit-
tee on Health Services and the Senate Committee on
Human Resources. All of these committees have in

! United Way of Texas, Establishing Governmental Policies: A
Citizen’s Handbook, Austin, Texas, 1981, p. 12.

* Ibid, p. 13.

* Jbid., p. 15. Note: The LBB has the primary responsibility of
developing recommendations for legislative appropriations for all
agencies of State government. The membership of the board
includes, by statute, the Lieutenant Governor (chairman), Speak-
er of the House (vice-chairman), the chairman of the Senate
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one way or another been involved in issues relating
to block grants.

Both the Governor’s Budget and Planning Office
and the Legislative Budget Board, or the BB as it
is often referred to, are charged with the responsibil-
ity of preparing proposed budgets for the legislature.
The LBB, however, has the specific responsibility
for preparing the State Budget. In carrying out this
function, the LBB is required to hold a series of
hearings with each of the State agencies. The
Budget and Planning Office also develops a budget,
which is presented to the legislature during the early
part of its session. However, it has usually been the
LBB’s budget which has been introduced in the
legislature as the Appropriations Bill for State
agencies and programs. This bill is important be-
cause it encompasses, in large measure, the State’s
priorities for funding and program operations.?

Once a bill passes the legislature, is signed by the
governor, and has been published, the various State
agencies are responsible for implementing the legis-
lature’s intent. However, State agencies have the
additional authority to develop new or change
existing administrative guidelines and requirements
to implement programs. Any changes that are
proposed must first go through a series of hearings.
Oral and written testimony is taken on the proposed
Finance Committee and the Senste State Affairs Committee, two
other members of the Senate appointed by the Licutenant
Governor, the chairman of the House Appropriations Committee
and the House Ways and Means Committee and two other
members of the House appointed by the Speaker. SOURCE: State
of Texas, Legislative Budget Board, Fiscal Size-up 1982-1983

Biennium, Texas State Services, Sixty-Seventh Texas Legislature,
Austin, Texas, p. 146.
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changes. The rules are then modified accordingly
gnd finalized. When they are finalized they are
published in the Texas Register.4

Both State monies and Federal funds received by
the State are appropriated to various agencies and
departments by the legislature every two years.
Under Texas administrative procedures, agencies
have no authority to make changes in programs
while the legislature is not in session to approve
those changes. They can, however, modify guide-
fines and eligibility criteria to reflect changes in
funding. This is an especially important consider-
ation in the context of block grants. Because Federal
funds are appropriated through the legislature,
rather than passed through directly to the agencies
themselves, many of these agencies have had to
restructure block grant funds into previously defined
categorical programs as they had been appropriated
by legislative action prior to the inception of the
block grant program. Thus, while State agencies do
exercise a great deal of discretion in administering
their programs and service delivery system, the
legislature has ultimate control over their operation.

The Block Grant Program in Texas: An
Overview

The State of Texas at the time of the consultation
had accepted the following five block grants: Mater-
nal and Child Health; Preventive Health; Social
Services; Home Energy Assistance; and Alcohol,

Drug Abuse and Mental Health.® It was indicated

that the Education Block Grant would be accepted
in July 1982. Acceptance of both the Primary Care
and the Small Cities Community Development
block grants were still being considered at the time
of the consultation in May 1982. A decision was
made not to take the Community Services Block
Grant in 1981 because of a rider in the State’s
Appropriation Bill which requires action by the
legislature before Federal funds can be accepted for
new programs.® State officials at the time of the
consultation, however, indicated an intent to pick up
this block grant starting in October 1982.7

¢ Tbid., pp. 21-22.

* Testimony before the Texas Advisory Committee to the U.S.
Commission on Civil Rights in Austin, Texas, May 27, 1982
(hereafter cited as TX. Transcript), p. 153.

¢ The language in the rider reads: “No Federal funds may be
expended for programs or activities other than those which bave
been reviewed by the Sixty-seventh Legislature and authorized
by specific language in this Act or encompassed by an agency’s
program structure as established by this Act.”

The State’s funding for the five block grants it
accepted in October 1981 was about $227.4 million
for the current Federal Fiscal Year. Nearly 66
percent—3149.8 million—was provided through the
Social Services Block Grant, and another $42.3
million was included in the Home Energy Assistance
block. Together, these two block grants accounted
for nearly 85 percent of all block grant monies
received by the Stare.®

As in the other consultations, one of the major
concerns raised during the Texas meeting was the
impact of Federal funding cutbacks in general, and
more specifically, the impact of block grants on
State programs and service delivery systems. Dr.
David Austin, a professor at the School of Social
Work, at the University of Texas at Austin, cited
some of the impacts and consequences of these
cutbacks on State programs at the consultation:

There have been specific consequences of the budget cuts.
Families have been dropped from the AFDC program that
would have been eligible under previous rules. The same is
true with the Food Stamp Program. . .Individuals em-
ployed in CETA Public Service have lost those jobs. State
agency employees, particularly in the Department of
Human Resources and the Texas Employment Commis-
sion, have lost their jobs. . .A number of service pro-
grams which had contracts with State agencies have had
those cutbacks reduced or lost them completely, and they
have laid off their personnel. . .Service capacity in ser-
vice programs across the State has been reduced; some of
these cutbacks in the provision of services took place
beginning last October.?

He also pointed out that:

The gross impact of the budget cuts in the human service
area on the State as a whole, up to this point, is actually
quite limited. But this is not because those are not
important cuts. It really grows out of the fact that in
general, over the years, Texas has made very little
provision for services to low-income families, or to the
elderly, or to the disabled and handicapped. And there has
been, in general, very limited use of Federal programs
available for meeting the needs of these
groups. . . .Therefore, in a sense, there isn’t much to cut.

* TX. Transcript, pp. 153-154.

® U.S. Department of Health and Human Services, Block Grant
Fact Sheet, Region VI, Revised 6/15/82 (hereafter cited as Block
Grant Fact Sheet) p. 1. NOTE: Funding levels cited on the Fact
Sheet are provisional and are subject to adjustments when there is
a final calculation of the State’s entitlement and when the FY 82
appropriation is enacted.

8 TX. Transcript, pp. 8-9.
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The budgetary reductions in programs. . .have had only
limited impact on the State as a whole.!®

Dr. Austin added that low-income families have
been the hardest hit by the cutbacks and changes in
the status of programs, because the programs that
were being impacted the most were those that were
designed to provide basic services, such as health
and education, to low-income families who do not
otherwise have the funds to pay for those services.1

Robert McPherson, associated with the Center for
the Study of Human Resources at the University of
Texas in Austin, commented that human service
programs were bearing a disproportionate share of
the Federal cutbacks in funding.’? With regard to
Texas, he said:

There has either got to be a reduction in the quality or the
quantity of service levels to the participants. And to this
point, there has been no action, to my knowledge, by the
State, nor is there any action likely in the immediate future
to restore from State resources, Federal cuts in the social
program area.!?

Although it was generally conceded that the
block grants would provide more flexibility to the
State in redirecting Federal funds than the categori-
cal programs, the question of impact constantly
emerged as a primary issue. Erlinda Cortez, of the
Mexican American Legal Defense and Education
Fund (MALDEF) in San Antonio, focused in on
this concern:

Much of the block grant theory assumes that States will
draw upon their own resources to compensate for lost
Federal funds or that they will contribute the matching
funds no longer mandated by Federal law. We feel,
however, that the latitude that States have to make the
choices diminishes as the demands upon these resources
increase. ™

She added:

Unfortunately, with the block grants, we will be seeing
block grant funds being shifted away from the poorest
recipients and away from low-income communities; block
grant funds being shifted away from specific program
areas to support more general State functions; block grant
funds being shifted away from smaller scale, community
based delivery systems and towards larger, established
delivery systems that may actually be less effective at
reaching into the community; block grant funds being
treated as general revenue sharing funds for local govern-

1 Ibid., p. 11.
n Jbid,, p. 12.
1 Ibid., p. 20.
u Jbid., p. 22
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ments, thus making available resources more diffused and
potentially less effective. . .Obviously, the hardest hit will
be the poor. In Texas, this means Chicanos, blacks, women
with dependent children, the handicapped and the elder-
ly.s

Civil Rights Enforcement Responsibility

The issue of civil rights enforcement was raised
many times throughout the day-long consultation.
This issue encompassed a number of concerns
ranging from enforcement mechanisms to the role of
State government in ensuring compliance with civil
rights laws. There was also some confusion as to
whether existing civil rights laws applied to the
block grants. Delores Wilson of the Dallas Regional
Office for Civil Rights, U.S. Department of Health
and Human Services (OCR/HHS), elaborated on
some of these issues. With regard to civil rights
enforcement and the role of OCR/HHS vis-a-vis the
States, she said:

The nondiscrimination requirements connected to the
receipt of the block grants and the delivery of health and
human service programs are much the same as they were
prior fto the block grants). The States are still required to
operate block grant programs and provide services on a
nondiscriminatory basis. Because block grant funds are
considered to be Federal financial assistance, Title VI,
Section 504 and other civil rights statutes will continue to
apply.*

The key differences in the nondiscrimination re-
quirements, she explained, were the inclusion of sex
and religious discrimination prohibitions into the
health and human service block grants and the role
of State governments in dealing with findings of
noncompliance.?

The State/Federal relationship in ensuring com-
pliance with civil rights laws was stressed by
Wilson. She also pointed out that there would be no
dilution of the Federal role in this relationship. Ms.
Wilson remarked:

To insure that there is not an abandonment of civil rights
legislation or affirmative action or equal opportunity, the
department is not permitted to redelegate the responsibili-
ty for enforcement. . .What we will be doing is entering
into a partnership with the States whereby the States will
be given an opportunity to voluntarily resolve their
problems, to investigate, to propose remedies, and to
consult with our department. . .In situations where they
are unable to arrive at a remedy that is acceptable within

“ Tbid,, p. 341.
% Tbid., pp. 341-342.
» Tbid,, p. 124.
v Tbid,, p. 125.
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the 60-day period of time, the Office for Civil Rights then
re-establishes its responsibility for the situation.s

Despite the fact that OCR would still be responsi-
ple for initiating enforcement, albeit in a partnership
role, the mechanisms for making this possible were
still to be put into place. As she explained in a
previous consultation, OCR was still in the process
of developing a series of prototypes whereby this
partnership role could be implemented. In the
meantime, it had initiated several interim procedures
for handling complaints. In processing complaint
actions against recipients of non-block grant funds,
existing procedures would be used. Where the
recipient receives only block grant funds, guidance
would be sought from OCR in Washington on a
case-by-case basis. Where both block and non-block
funds were concerned, a dual approach involving
both current procedures as well as headquarters
guidance would be employed.?®

Although the States will be given an expanded
role in dealing with civil rights enforcement, few
have the institutional basis for carrying out this
enforcement role. Texas is no exception. In address-
ing this particular issue, Wilson said:

I would think that if all monies are going to be adminis-
tered by the State, then the State does need to have an arm
of itself with the independence and autonomy that allows
it to investigate objectively.*®

Dr. David Austin also raised the question of
establishing some kind of mechanism to deal with
civil rights complaints under the block grants. In this
regard, he said:

. . .the elimination of many of the detailed regulations
associated with Federal legislation in the past, including
those dealing with civil rights, raises the question of the
need to begin thinking about establishing State standards
and State laws that would enforce nondiscrimination
procedures in the administration of these programs for
which the State now has new responsibilities.*

Given the absence of any kind of mechanism or
institutional structure at the State level to handle
civil rights complaints, Dr. Austin felt that many
individuals and groups will have no recourse but to
turn to the already burdened Federal courts to seek
redress. To prevent this from happening, he suggest-

» Tbid., pp. 127-128.
¥ Jbid., pp. 130-131.
» Jbid., pp. 136-137.
n Jbid,, pp. 17-18.

ed that the governor and the legislature give some
consideration to the establishment of a State agency
to handle such matters. Beyond that, he forther
suggested that it develop standard regulatory proce-
dures for State agencies comparable to Federal
regulations governing the administration of Federal
funds.*

Leon Wilhite, manager of the Intergovernmental
Section within the Governor’s Budget and Planning
Office, dealt with the issue of formulating standards
in his statement to the Advisory Committee. He
explained that House Bill 391, passed by the legisla-
ture in 1981, authorizes the governor to develop
standards on grant implementation by State and
local entities.® In the past, when a State agency or
local governmental entity received Federal funds it
had often been unclear about just what was required
of it in the way of compliance. Usnally, it depended
on the advice of the Federal agency administering
the grant. What House Bill 391 does, he said, is
require State agencies and local governments to
implement Federal grants—both categorical and
block—in a standard way. The basis for these
proposed standards are incorporated in the Office of
Management and Budget’s (OMB) Circular A-102
which spells out standards governing grant imple-
mentation at the Federal level.

Wilhite aiso pointed out that there are provisions
within A-102 dealing with civil rights compliance.
However, he was not sure whether these provisions
would be included in the State standards.»

Although there is no central agency at the State
level to deal with civil rights enforcement and
complaints, individual State agencies do have re-
sponsibility for enforcing civil rights laws and
statutes within their program areas by virtue of the
fact that they are recipients of Federal funds. Merle
Springer, executive deputy commissioner for the
Department of Human Resources stated in his

. presentation to the Advisory Committee:

. .we presently have a civil rights division within the
department and we have had one since 1976. The areas
that we have staff working on inciude the Title VI
compliance procedures. As you know, these procedures
provide for a formal and extensive review of complaints of
discrimination in service delivery filed by a recipient. We
also have compliance review procedures and under these

= Jbid,, pp. 34-35.
5 Ibid. Also, 1981 Tex. Gen. Laws, ELB. 391.
% TX. Transcript, pp. 165-168.
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procedures there are periodic and scheduled complmnec
reviews conducted in our major programs to ascertain
whether the programs and the service delivery policies
and procedures are in compliance with civil rights require-
ments of Title VI and the Civil Rights Act of 1964.2

Dick Jarrell, director of Federal Funding and
Discretionary Grants with the Texas Education
Agency, outlined his agency’s enforcement process:

Under Chapter 2 [of the Education Block Grant], civil
rights complaints will be handled as they are presently
handled under other Federal programs. . .Public com-
plaints are referred to the appropriate program division
and an investigation will follow. In other cases, a referral
is passed to a particular program for farther investiga-
tion. . .Appropriate action will follow.

He admitted, however, that the Texas Education
Agency did not have a formal complaint handling
system as far as filling out reports and maintaining
records.®” Mr. Jarrell also stated that there were no
basic civil rights provisions built into the Education
Block Grant.?* He added:

We have been conversing with the Office of Civil Rights,

[U.S. Department of Education] in Dallas to make sure of

the extent of the required unstated requirements. They are
coming back to us with those answers. So what we are
basically saying, yes, there are no specifics, and the
questions we have posed to them are, “Does the civil
rights law apply? If it doesn’t, then how do we comply?”®

Doug Brown, general counsel for the Department
of Community Affairs, explained his agency’s system
for handling civil rights-related complaints. He
stated:

The legal division of the TDCA has general responsibility
for reviewing complaints of this nature. Under most of the
categorical programs that we now administer, the regula-
tions have some very specific requirements regarding
complaint procedures and the resolution of complaints
involving discrimination. . %

However, he added:

Under the block grant system, the regulations promulgat-
ed by Health and Human Services appear to reverse the
trend. Under some categorical programs, there would be
very precise requirements as to procedures for addressing
these complaints. Now the area seems to be fairly wide
open other than providing a general requirement that the
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complaints be directed to the Federal agency, the State ig
then given a 60-day comment period. And then after that,
if an investigation is warranted, the Federal agency will
conduct an investigation and render a final decision.™

The ambivalence of Federal regulations regarding
civil rights enforcement and the role of State
government in enforcing civil rights laws was ™
underscored by many at the consultation. Represen- 3%
tative Wilhelmina Delco was especially concerned i
about the withdrawal of the Federal presence and 4
the vagueness in the legislation dealing with civil

rights enforcement. i
.I would like to say that we have some very serious
concerns about the civil rights implications, not so much
from the specifics of the budget cuts, but from the
philosophy that accompanies the block grants, the assump-
tion that the States now will do it themselves. I would like
for this Committee to consider the fact that in the State of
Texas, with a legislature of 150 members, only 17 of those
members are Mexican Americans, only 13 are black, and
only 12 are women in the House of Representatives. In the
Senate, there is only one woman,. . .no blacks, and I think
three or four Mexican Americans.3?

She added,

i
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Surely, if we are talking about a society where the
majority rules, and that is certainly true in Texas, then we
are not accurate in assuming that automatically if a |
philosophical change takes place on the Federal level, it -
will transfer to the State level s

Clarence Johnson, co-director of the Poverty ]
Education and Research Center in Austin, also took !
exception to the Federal enforcement stance under
the block grants. '

The response of HHS seems to indicate that enforcement
of statutory standards will not be vigorous. In terms of the
Federal regulations on block grants, I would just go so far ]
as to say they are very brief, they don’t provide [for] any }
civil rights enforcement mechanisms. [Moreover] they
generally don’t mention civil rights laws other than to say
that they are applicable.® -

He concluded that there was a lack of clarity in all
of the regulations regarding civil rights enforcement ,
from both the U.S. Department of Education and

the Department of Health and Human Services.

Furthermore, he felt that these agencies were at-
# Ibid, p. 245. k
= JIbid., p. 291.
Tbid., p. 292.
Ibid,, p. 389.
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tempting to go beyond Congressional intent by
watering down these regulations even more than the
Congress intended.3%

The concern that many had regarding the Federal
enforcement structure underlying the block grant
program was perhaps best summarized by Represen-
tative Delco:

1 feel so strongly about the continuation of a Federal
presence because the interpretation of a withdrawal of the
Federal presence will be that States can go back to doing
business the way they did before there was such
a. . .presence. In my opinion [this development]. . .does
not bear well for minorities or poor people.>®

Citizen Participation in the Block Grant
Programs

The issue of citizen participation in the block
grant programs also surfaced constantly throughout
the consultation. It was pointed out by a number of
participants that the poor, the elderly, and minori-
ties, as well as the handicapped, are largely underre-
presented in terms of who is speaking out for them.
This was true not only in the legislature, but also on
various State boards and commissions. Because of
this underrepresentation, their direct input through
public hearings into the decisionmaking processes at
both the State and local levels becomes increasingly
important if their views are to be heard. Indeed this
may be the only input they will have. The question
of credibility and meaningful citizen participation
was also addressed by some of the participants. Jule
Sugarman, president of the Human Services Infor-
mation Center located in Washington, D.C., out-
lined some of the critical elements he thought
characterized credible public hearings in this state-
ment to the Advisory Committee:

Public hearings are credible when they actually influence
the decisions, when they come at a point in time early
enough to make a difference in what the final decisions
will be, when citizens have information to make responsi-
ble recommendations on the potential decision, when they
are scheduled conveniently for the people to attend those
hearings, when there is a sign of interest by the senior
officials to also. . .attend the hearings. . .7

The credibility factor was raised consistently. It
was also pointed out that public participation re-
quirements under the block grants had been serious-

= Tbid., p. 390.
* Jbid., p. 306.
* Tbid., p. 88.
= Ibid,, p. 284.

ly undermined. So serious, in fact, that it was felt
that any credible input into the hearing process
would be unlikely. Addressing this particular issue,
Clarence Johnson of the Poverty Education and
Research Center stated:

Even though the block grants are supposed to return
power back to the people, the goal is not consistent with
what we actually see in the block grants, which has
weakened public participation requirements.3*

Coleen Beck of Advocacy Incorporated, an Aus-
tin based non-profit corporation formed to protect
the legal rights of persons who are developmentally
disabled, explained that there is too little information
currently on impacts and funding cutbacks to pro-
vide any kind of meaningful input into the hearing
process by consumers. In fact, she added, even State

.and Federal officials were often unaware of the

overall impacts and ramifications of the block grants
on service delivery systems.*® Pat Pound, represent-
ing the Coalition of Texans with Disabilities, com-
mented that disabled people must have some kind of
mechanism to allow them to have input into the use
and distribution of block grant funds. This mecha-
nism currently does not appear to exist in the context
of the block grant programs, she said.4

The Governor’s Office has taken a number of
steps to ensure some kind of input into the block
grant program. For example, a series of eight public
hearings were held around the State during May
dealing specifically with block grants. These hear-
ings were designed to enable State officials involved
in the block grant program to get feedback from
local officials, private citizens, and community lead-
ers on the impact of block grants in their community
and how they were being implemented. They were
also designed as a means for providing input into the
governor’s intended use report for block grant
funding for the next fiscal year. That report was
submitted to the Legislative Budget Board hearings
in July 1982.4¢

Beyond this, the Governor’s Budget and Planning
Office has developed a questionnaire on block grants
which was mailed to all local elected officials,
mayors, and county judges to seek their views on
how block grants could be best implemented at the
local level. Additional studies focusing in on the

® Ibid, p. 410.
© Tbid, p. 322.
o Tbid,, p. 158.
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impact of block grant programs at the local level are
in the planning stage.*?

Because of the vagueness of the legislation and the
guidelines underlying the various block grants, the
States are given maximum flexibility to make their
own interpretation regarding the question of citizen
participation. Although legislative hearings are re-
quired and citizen participation requirements are
spelled out, their effectiveness, has been questioned.
Many felt that the whole issue of citizen participa-
tion is inadequately addressed in the block grant
legislation and unless this is somehow changed, the
input of those most in need may be pushed aside.

State Decisionmaking Process Regarding
Block Grants

One of the major objectives of the President’s
“New Federalism” concept is to reduce Federal
Government responsibility and return decisionmak-
ing authority and revenue resources to States and
local governments. To accomplish this, the Adminis-
tration has undertaken several initiatives. Of these
initiatives, the block granting of Federal financial
assistance to the States represents perhaps the most
important elements in the Administration’s effort to
restructure the relationship between the States and
the Federal Government.

While the Administration has stressed the return
of program control to State and local governments,
the actions to date have focused almost entirely on
the shift from Federal to State control. There has
been no specific allocation of funds to cities or
counties, particularly in Texas, and there has been,
in fact, a decrease of local control in some program
areas, while there has been an increase in State
control.«

According to Dr. Austin, the existence of federal-
ly-funded programs over the past two decades has
obscured this relationship between State and local
governmental entities in Texas. It has also obscured
the limited level of support traditionally provided to
the poor, the disabled, and the elderly in this State.4

Robert McPherson also examined the role of State
government in Texas in making decisions regarding
the use of Federal funds. He pointed out:

Under the categorical programs of the 1960’s and into the
1970, the State enjoyed a relatively safe, reactive posi-

© Ibid.
@ Ibid,, p. 46.
“ Ibid,, p. 16.
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tion. We accepted the Federal money, we complained
about the Federal guidelines, rules, and regulations, but in
the end we took little of the heat associated with poor
program performance. . .With the block grants, the State
will be pushed into a pro-active position with all of the
potential benefits but also the costs. We will no longer just
be interpreting Federal regulations and administering
programs. We now move to an era where we are
responsible for making strategic decisions and designing
delivery systems within the State an area that we have not
been into before.®

He further commented that because of the flexibil-
ity of block grants, it should be easier for the State to
orchestrate both State and Federal funds to achieve
its objectives. However, he added, the effects of the
block grants will not be known until we can see
exactly how the State is going to respond. In this
context, he posed two important considerations:

Will the State simply accept the blocks and pass them on
to a State agency, and we proceed on an agency-by-
agency implementation? If they do, then this will not be
significantly different from what is done under the cate-
gorical programs, except there will be less money avail-
able. Second, if the State accepts the responsibility and
opportunity of block grant management, what will it do
and how will the various subgroups. . .fare as a result of
State decisions.*

Looking at the current responmse, McPherson
commented that there was no evidence of any kind
of organized, systematic approach directed from a
common point in State government toward planning
for human service block grants. The legislature,
moreover, has not been called into session on this
subject and the Legislative Budget Board was only
looking at the effects of the Federal cutbacks from
their budget perspective. Also, he added, given the
constitutional limitations in this State, the Gover-
nor’s Office is able to do little more than encourage
and coordinate meetings of State agency officials.4?
Beyond these developments, he noted:

The actual planning for block grant implementation,
whatever it is, is taking place in the State agency receiving
the block grant. Unfortunately, overall, the typical State
agency compliance mentality seems to prevail. We don’t
know what the feds are going to do, therefore, we will
wait and see. . .

Assessing the various Federal proposals, developing alter-
natives consistent with State goals, and contingency
planning are phases that appear to be absent in much of the

@ Tbid., pp. 27-28.
« Tbid,, p. 29.
< Tbid,, p. 30.
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State's activity at this point. In that environment, if it
continues, the opportunities will not either be recognized
or maximized. Block grants will come providing fewer
Federal resources, agencies will provide fewer services to
consumers through their existing delivery systems, and

much of the existing State bureaucracy will remain
intact. .

Commenting on these areas of concern, Dr.
Austin said:

The State must look into new ways of communicating
between State and local governments around these is-
sues. . .however, there is really not very much prece-
dence for this. . .We do not have a systematic framework
for substantive consultation. We need a framework of
communications that cuts across the administrative arm of
elected public officials, some kind of public forum process
to look at these issues, for which there really is not much
precedence in this State and I think that it is time to invent
it. . .»

With regard to civil rights protections, Jule
Sugarman explained that there are several critical
elements underlying this issue at the State level.

The first is the question of access and denial of services.
Over the years there has been a very large number of
protections enacted in Federal law to assure that pro-
grams, first of all, would be targeted to low-income people
and to minorities. And secondly, that there would be nc
arbitrary denial of services to those individuals. . .Many
of these [protections] have already disappeared. For
example, Title XX, in the past, there was a law that money
had to be targeted to welfare families and other low-
income families. That is gone. And now Title XX money
can be used for any purpose whatsoever in the area of
social services as the States want to do. . %

Focusing in on the situation in Texas, Sugarman
suggested the following:

First, is that there still needs to be a great deal of focus on
the use of State resources to balance funds available on the
basis of needs throughout the State. Second, I think that
the State ought to have minimum program standards that
people should be pushing to see that those standards are
there since Federal standards will disappear. . .Thirdly, I
think that the State ought to give some real role to the
major cities in terms of dealing with the use of funds, that
ought not to be exclusively a State decision or a county
decision. . . Finally let me just emphasize the questions of
process. There is an awful lot that can be improved by the
way in which things are done, by the way in which people
feel that they have a part in making the decisions, a part in
making the tough choices. In our terms today. . .that

< Ibid., pp. 30-31.
@ Ibid,, p. 38.
» Ibid., p. 64.

translates into who makes the decisions about the funding
of programs in Texas.®

The special feature of a block grant is that some
level of government below the Federal Ievel gets
increased flexibility. As indicated previously, the
focus of the New Federalism proposals is that
responsibility and authority is transferred from
Washington to the State level. That means simply
that officials at the State level will now be able to
make critical decisions about services that hereto-
fore they were not required to make. But with the
block grant there is even a bigger question, the fact
that State officials now have the flexibility, what
will they do with it? Leon Wilhite responded to this
question by commenting:

I think having the flexibility can provide us with the
opportunity to better implement these funds. When we are
looking at the categorical grants in general, we have had
substantial administrative problems, when, say, one agen-
cy has had about eight, nine or ten categorical grants and
they have had to be dealt with administratively on a
singular-type basis. What we have now is a block grant so
that they can be administered and dealt with in a more
comprehensive fashion. And we feel like it will be a
positive long-range impact.®

Dr. Austin, on the other hand, felt differently
about the question of flexibility:

. .there has been no specific application of the concept
of increased administrative flexibility. That has been one
of the major aspects talked about under the block
grants. . .In part, this is a consequence of the specific
form of Congressional action last summer which in
general, was intended to insure that on-going service
programs receive continued funding for at least the first
year of block grants under State administration. So really,
the States, while they were told they had flexibility in
many ways, they were also told they didn’t have any
flexibility during the first year.’*

He continued:

In part, the lack of flexibility or the use of flexibility is a
consequence of the fact that the reduction in funds
required that existing programs be cut back, and any shift
to new or different programs would have been possible
only with greater cuts i the funding support for existing
programs which had been created in the first place to meet
a legitimate community need. A further reason why there
is little use of the flexxbxhty is that under Texas administra-
tive procedures the agencies have no authority to really

s Ibid., pp. 83-84.

2 Jbid,, p. 160.
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make changes in programs while the legislature was not
here to actually approve the changes.*

The legislative role in Texas with regard to the
block grants, however, is yet to be defined. Repre-
sentative Terrell Smith of Austin explained some of
the critical issues confronting the legislature in the
area of block grants.

There is first of all a philosophical disagreement in the
legislature now as to who should have the powers over the
block grants. . .the Governor’s Office, the executive
branch, or the legislative branch, or exactly what that
combination is going to be. And, of course, once that
combination or that formula is finally agreed upon. . .then
we need to set up the criteria for disbumsing these
funds. . .So essentially that is where I see us today. We
haven't even reached the question as to who is going to
make the decisions and we certainly haven’t set up the
mechanisms yet.5®

Representative Frank Gaston of Dallas comment-
ed that the basic problem in Texas lies in the
executive/legislative imbalance. When the legisla-
ture adjourns, he explained, nothing is put officially
on the books until two years later. So there is really
nothing official going on in the State. The legisla-
ture, he added is considered to hold the power in
this State. In this sense, it has to give its approval to
everything the governor does.*®

The question raised by a number of participants is
whether the legislature will be able to respond to the
challenge. In this regard, Representative Gaston
said:

The legislature will respond, but we [usually] respond to
the particular area that screams the loudest and where the

pressure is the greatest, and all too frequently ignore areas
that need our attention and need long-range planning.®”

Coleen Beck of Advocacy Incorporated, felt that
the legislature would pursue a different agenda.
Focusing in on the issue of providing services to the
handicapped Beck explained that:

The premise of block grants has been that the states have
or will enact statutes on their books to replace Federal
laws. . .Specifically, the efforts at the Federal level to
deregulate and amend Public Law 94-142, that guarantees
the right to an appropriate education for the handicapped,
end Section 504, have very serious implications. In the
past, Texas law merely adopted the Federal laws. Now
there is a danger that no compelling arguments can

s Ibid., pp. 10-11.
= Ibid., pp. 269-270.
s Ibid., pp. 270-271.
s Ibid., p. 309.
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persuade legislators to enact the major legislation that will -

assume responsibility for the pervasive needs of the
handicapped populations including special education con-
sumers.5*

She added:

There is no history of State assumption of responsibility of
rehabilitation services or for many of the other programs -
recommended for transfer to the State. . . .Moreover, the
turn back of federally-funded programs would result in
expanded administrative responsibilities for State and local
governments, and presumably increased staffing. In light *
of the mandate to reduce State employment in Texas, the
legislature may not be willing to authorize sufficient
staffing for these programs to be carried out.*®

Erlinda Cortez of MALDEF supported Beck’s
contention that both the executive and legislative
branches in Texas may take it upon themselves to
change the current agenda in the area of human
services. She also felt that block grant funds were in
danger of being channeled away from specific
program areas because of political pressure. If this
does happen then the poor, the uneducated, and the
needy will be competing for money, not only among
themselves, but with the more affluent and more
politically powerful.® She concluded her statement
by posing the following questions that she felt
needed to be answered before any additional block
grants should be administered by the State.

Has Texas reallocated State funds or raised taxes to make
up for the Federal cuts included in last year’s block grants?

Have State agencies or the legislature established criteria
for targeting block grant funds to the truly needy or others
with special needs?

Have State agencies or the legislature established pro-
cesses for assessing needs, setting priorities, and allocating
funds accordingly?

Does the State legislature have any role at all in setting
policies for the expenditure of block grant fund?

Has the State legislature established procedures for con-
ducting oversight into the policies which State agencies
have adopted in spending block grant funds? .

Has State government established policies which allow
citizens to be informed about and to have input into
decisions on block grant policies?

% Ibid., p. 408.
» Ibid., p. 409.
® Ibid,, p. 344.
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Have any measures been taken to ensure compliance with
civil rights laws?

Hes the State established procedures to ensure that
programs which have been funded by the Federal Gov-
ernment are not cut off inadvertently or without due
process

To date, the only answer to those questions must be
no, she said. MALDEF, she added, feels that the
only avenue left to human service agencies and
advocates is “watchdog monitoring.” We have no
glternatives, she concluded, but to monitor the
devastating effects and to begin looking at ways to
challenge enforcement problems inevitable with the
block grant programs.?

Summary of Concerns

In assessing the various statements presented at
the Texas consultation in May 1982, the Advisory
Committee found that while it is still too early to
determine the impact of the block grants on State
programs and service delivery systems, there are
indications that minorities, women, the elderly, and

« Tbid., pp. 343-345.

the handicapped will be adversely affected. More-
over, there are no assurances that the State will
attempt to make up any of these cutbacks. The
Committee also believes that the enforcement of
civil rights laws and anti-discrimination provisions
with respect to the block grants at the State level
appears to be weak. Complicating this enforcement
question is the lack of any central mechanism at the
State level to handle civil rights complaints. With
regard to citizen participation, the Committee feels
that the State has not established adequate proce-
dures and guidelines to facilitate this process at both
the agency level and in the legislature. Finally, the
Advisory Committee felt that at the time of the
consultation there was an absence of any systematic
planning effort in the area of block grants at the
legislative or agency level of State government.
Furthermore, the legislature has not yet clarified its
role with regard to the block grant program. Until it
does, the issue of who will take the lead in this area
will be unresolved.

« Tbid., p. 345.
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OCT 18 1982

STATE OF ARKANSAS
OFFICE OF THE GOVERNOR

GOVERNOR October 14, 1982

Mr. J. Richard Avena

Regional Director

United States Commission en Civil Rights
Heritage Plaza

418 South Main

San Antonio, Texas 78204

Dear Mr. Avena:

I appreciate the opportunity to comment on the Regional Report of the
Commission on Civil Rights. There are a few errors in references made
concerning Arkansas which need to be corrected.

In the Arkansas Advisory Committee Report on page 63, you say we accepted
the Education Block Grant in July 1982, but it is not available until October
1982, and that is when we will accept it.

Page 64 of the Arkansas Report has a major error. You state in the 1lst and
2nd sentence of that page that, "With the changeover to block grants, the State
lost approximately $78 million in Federal funds." That was a total federal fund
reduction in all federal programs, not just the block grants. The six block
grants we accepted as you noted in page 63 only amounted to approximately $51
million. The loss in federal funds for the block grants was about $8 millionm.
The total federal budget cuts in all federal programs, categorical and block,
amounted to about $75 million.

In the large report "The New Wave of Federalism,” the chart and table on
pages 5 and 6 have errors. On page 5, your chart shows that Arkansas has
accepted the Community Development Block Grant and the Education Block Grant as
of August 1982. We plan to take both in October, 1982. VWe must take the
Education Block, and we have notified Federal officials of our intent to take
the CDBG as of October 1982.

On page 6, the table shows incorrectly that the Alcohol, Drug and Mental
Health Block is administered by the Health Department. That Block is
administered by Human Services.

I appreciate the opportunity to respond to your draft report and to
participate in your public hearings.

Sincerely,
[

Ao b

FRANK WHITE
Governor
FW/lg/wks
STATE CAPITOL ¢ LITTLE ROCK, ARKANSAS 78801 ¢ 501 — 371-8345




0CT 27 1982
OFFICE OF THE GOVERNOR
WILLIAM P, CLEMENTS, JR. STATE CAPITOL
GOVERNOR AUSTIN, TEXAS 78711
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October 22, 1982

Mr. J. Richard Avena
Regional Director

United States Commission on
Civil Rights

Southwestern Regional Office

Heritage Plaza

418 South Main

San Antonio, Texas 78204

Dear Mr. Avena:

I received your letter on October 12, 1982, concerning the draft report
on the Federal block grant program prepared by the U.S. Civil Rights
Commission. I want to go on record as opposing the summary statement in
the Texas report titled, "Block Grants in Texas", dated October, 1982.

First, in my opinion, your finding of a weak system in Texas to enforce
civil rights provisions on block grants cannot be supported by fact.
During the past year there has not been one civil rights complaint from
a recipient of the five block grants administered in Texas. Also, as
explained in your hearing, state agencies have existing procedures to
handle civil rights complaints. Secondly, I disagree with your assess-
ment that Texas was negligent in establishing procedures for citizen
participation on block grants. My staff met privately with your staff
on three separate occasions and participated in your public hearing. Im
each case, my staff explained the extensive process I initiated to
insure that all citizens, local officials, and organizations had an
opportunity to provide input in developing the block grants for FY 1983.
Further, numerous legislative committees held public hearings and finally
the Legislative Budget Board held a hearing in August to obtain the .
opinions of all citizens on the final block grant reports.

I believe your summary statement should be amended to reflect the facts.
If you have further questions, please call Dr. Jarvis Miller of my
Budget and Planning Office.

Sincerely,

A"

William P. Clements, Jr.
Governor of Texas
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STATE oF NEw MEICO

OFFICE OF THE GOVERNOR

SaxTA FE
87503
Bruce King
GOVERNOR
October 29, 1982
Mr. J. Richard Avena
.

Regional Director

U. S. Commission on Civil Rights
Southwestern Regional Office
Heritage Plaza, 418 South Main
San Antonio, Texas 78204

Dear Mr. Avena:

In responding to the direct concern of your letter forwarding the Report of
the N.M. Advisory Committee to the U. S. Commission on Civil Rights, it is
safe to say that the bulk of the overview is accurate.

There are three minor points to be made. On page 101 of the "Block Grants

in New Mexico" report, New Mexico is described as "unique" in respect to
giving the executive power to allocate federal funds instead of the legis-
lature. It is our understanding that we are not alone in maintaining control
in the executive.

Also on page 101 is a discussion of the Community Service Block Grant (CSBG).
At that time the state had not decided what to do with the CSBG. Since then,

the state has accepted the CSBG and it is administered by our Human Services
Department.

Finally, on page 103, the references to state finances are somewhat dated.
Rather than project the belief that vast cash balances are available, it
would be more accurate to state that New Mexico was in an enviable position
compared with many states. Our financial situation has changed since March,

and we are now in a much weaker financial state that makes replacing federal
budget cuts more difficult.

As you recognized in your cover letter, conclusions reached by the Civil
Rights Commission are judgmental. I would, nevertheless, like to comment on
the summary. The summary statement written by the Commission makes little
effort to distinguish between those aspects the state can control versus
those which are largely a result of federal actions. Instead, the summary
merely mirrors public commentary; there is no analysis.
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Mr. J. Richard Avena
Page -2-
October 29, 1982

This report is mostly a record of public comments regarding the block grants.

Some of the comments deal with state administration, others do not. I believe
that many of the comments reflect public dissatisfaction with budget cuts and

block grants imposed by the federal govermment but administered by the state.

In this respect, I believe that the criticism of some people should rightfully
be directed towards the federal government.

The one area that the state can control is the dissemination of information
and efforts to inform the public of block grant activities. It should be
pointed out that the Department of Finance and Administration conducted public
hearings in all seven planning districts of the state in 1981. These public
hearings were advertised and open to virtually anyone with an interest in

federal budget cuts. The series of hearings was repeated this September (after

the hearings by the Civil Rights Commission) in all seven planning districts,
Plus two hearings were held specifically for the Indian community (one in

Window Rock and one in Santo Domingo). These hearings were publicized through
newspaper ads and direct mailings to community leaders.

In addition, the DFA has publicized the impact of block grants through news-
letters mailed to legislators, news editors, govermment officials, and any

private individual who asked to be put on the mailing list. Also, DFA Secretary

Marr has made numerous public appearances on television and to private groups
to discuss the impact of the budget cuts on New Mexico.

All of the activities described above were newly implemented specifically to

invite public participation and increase public awareness of block grant issues.

Clearly, an effort has been made to keep the people of New Mexico informed.
The State of New Mexico wants public input into these new programs; however,
as the Commission's summary rightly points out, there are no guidelines for
adequately involving the public. When have we done enough? What specifically

and realistically can be done to increase public awareness? We would appreciate
an answer to these questions, or any specific suggestions you may have to improve

on the situation here in New Mexico.
Sincerely,

D g

BRUCE KING
Governor
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Office of the
DEPARTMENT OF HEALTH & HUMAN SERVICES Regional Director

Region VI
1200 Main Tower Building
Dallas, Texas 75202

October 26, 1982 OCT 28 1982

Mr. J. Richard Avena

Regional Director

U. S. Commission on Civil Rights
418 South Main

San Antonio, Texas 78204

Dear Mr. Avena:

We apprecia%e the opportunity to review and comment on your draft report
entitled, THE NEW WAVE OF FEDERALISM: BLOCK GRANTING AND CIVIL RIGHTS
IN THE SOUTHWEST REGION.

Each of the operating divisions which administer the Block Grants within
the Depariment of Health and Human Services and our Office for Civil
Rights have reviewed your document and are complimentary of your effort
and the resulting report.

The Office for Civil Rights noted that the report reflects a "pervasive
uncertainty about civil rights enforcement on block grant programs.”

Also, OCR supports a mechanism through which states and OCR could inter-
act effectively in enforcing existing federal civil rights statutes rather
than the enactment of additional civil rights statutes at the state level.

Neither the operating divisions nor this office have any additional comments
regarding the substance of the report.

Thank you for sharing your early draft with us.

Sincerely,

John A. Daeley
Regional Director
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NOV g 1982

FORT WORTH SERVICE OFFICE
221 WEST LANCASTER AVENUE
P.0O. BOX 2805
FORT WORTH, TEXAS 76113

%
ﬂ o"; DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

REGION VI IN REPLY REFER TO:

November 4, 1982

Mr. J. Richard Avena

Regional Director

Southwestern Regional Office

United States Commission on Civil Rights
Heritage Plaza, 418 South Main

San Antonio, Texas 78204

Dear Mr. Avena:

Thank you for the copy of the draft report concerning the
administration of Federal block grant programs and for the opportunity
to give you our comments. Our observations dealing with the Community
Development Block Grant (CDBG) concerns expressed in the report—are listed

below. If at all possible, I should like these to be reflected in your
final report.

On page 5, chart #3 of the report lists Arkansas and Texas as having
accepted the Community Development Block Grant program. Both States have
indicated that they would accept the program in Fiscal Year 1983 but they
have not officially done so yet.

Oon page 10, chart #5 indicates that religion is not specifically
prohibited as a basis for discrimination in the Community Development program.
This is not correct. The assurances which must be submitted by Community
Development grantees include compliance with Title VIII of the Civil Rights
Act of 1968 which prohibits discrimination on the basis of religion.

Page 14 contains an Oklahoman's view "that no reports on minority
participation in the program are required" and that therefore the effect
of Civil Rights violations cannot be analysed. Reports are required. HUD
Region VI's FY '82 Minority Business goal in CDBG was $54 million (up from
$21 million in FY '81). We achieved over $53 million. This remarkable
accomplishment reflects credit on the communities in this Region.

Furthermore, the Community Development Program requires States to
certify that the grants will be conducted in a nondiscriminatory manner.
Specifically, the States must comply with Title VI of the Civil Rights
Act of 1964 and Title VIII of the Civil Rights Act of 1968, which prohibit dis-
crimination in housing and require that no person shall be excluded from
participation or denied program benefits under programs receiving Federal
financial assistance. Moreover, the States are required to submit an annual
performance report to HUD which shows that the States have complied with
their certifications and that the States have made the appropriate reviews
and audits of units of gemeral local govermments to see that the grants
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were carried out in accordance with all applicable laws. Therefore we
believe the reports submitted by the States will include the information
necessary to indicate if any violations of Titles VI or VIII occurred.

While the States will have the responsibility for monitoring civil
rights performance of their grantees; the handling of civil rights complaints
remain the responsibility of HUD. HUD Fair Housing and Equal Opportunity
will also monitor the State agencies to assure their compliance with
applicable civil rights provisions of the legislation.

As was pointed out in the report, States will have an increased
opportunity to deal with civil rights enforcement. However, in order to-be
authorized to handle Title VI or VIII complaints the States would have to
enact civil rights legislation which was substantially equivalent to the
Federal laws. This legislation would have to be approved by HUD. The
States would have to set a separate agency to administer the civil rights
programs applicable and this agency would also be required to have HUD
approval. Finally, the State cannot have any outstanding or pending
litigation affecting the appropriate civil rights laws.

The States' monitoring mechanism for dealing with civil rights
certification by and large rests within each State agency responsible for
Federal programs. This contrasts with the Federal mechanism which consists
of a separate entity to deal with c¢ivil rights enforcement. The argument
can be made that better enforcement might be achieved if civil rights
compliance were to be left to each operating agency and viewed as a program
requirement adminjistered by program personnel who would be held accountable
for civil rights enforcement, just as they are held accountable for the
compliance of other program requirements.

The community participation or Citizen Participation requirements
of the CDBG program are the same when the program is administered by
HUD or if administered by the State. Statements appearing on pages 29
and 73 of the reports seem to imply that local elected officials previously
had to abide by what was presented by citizens at public hearings or through
other avenues. This has never been the case. The citizen participation
requirement is -- and this applies also to States administering the CDBG
program -- that citizens' comments and views must be considered.
The final decision whether or not to incorporate their views and concerns
into the grantee's program has always been the prerogative of the elected
officials.

We feel that the transfer of the Small Cities, now termed "non-entitle-
ment areas", to the States is a sound move. The program's administration
will be moved closer to the people it is meant to serve. Each State will be
better able to structure its program to respond to that State's unique needs.
We feel that the States not only will have the proper mechanisms to fairly
and competently administer the program but by virtue of being closer to
the cities, will have a better grasp of the problems and thus will be better

able to help resolve those problems.
Sinferely,
Ly
. (WA )
istr.

ick Eudaly
Regional Admif ator
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