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EXTENSION AND AUTHORIZATION REQUEST 
FOR APPROPRIATIONS FOR THE U.S. COMMIS
SION ON CIVIL RIGHTS 

THURSDAY, MARCH 24, 1983 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met at 9:33 a.rn., in room 2226, Rayburn 
House Office Building Hon. Don Edwards (chairman of the subcom
mittee) presiding. 

Present: Representatives Edwards, Kastenrneier, Conyers, 
Schroeder, Washington, Sensenbrenner, Gekas, and DeWine. 

Staff present: Helen C. Gonzales, assistant counsel, and Philip 
Kiko, associate counsel. 

Mr. EDWARDS. The subcommittee will come to order. 
I'd like to first say that out there in the audience is minority 

counsel, Torn Boyd, who has been of much assistance to the sub
committee for quite a number of years. Torn is leaving the subcom
mittee-I guess he's been promoted since he will be working in a 
different part of the House Judiciary Committee. We are going to 
miss him very much. He's a great friend. But we welcome Phil 
Kiko, who we understand will replace Torn. So things are the same, 
but things change. 

Yes, Mr. Sensenbrenner. 
Mr. SENSENBRENNER. I ask unanimous consent that the subcom

mittee permit the meeting this morning to be covered in full or in 
part by television broadcast, radio broadcast, and/or still photogra
phy, pursuant to rule 5 of the committee rules. 

Mr. EDWARDS. Is there objection? 
[No response.] • 
Mr. EDWARDS. The Chair hears none. 
This is the first of two hearings regarding the extension and au

thorization of the U.S. Commission on Civil Rights. We are going to 
hear today from the former Chairman of the Commission, Dr. 
Flemming, and from representatives of organizations who are fa
miliar with the Commission's work over the years. And then on 
April 7, we are going to hear from the current Chairman, Clarence 
Pendleton. 

The Civil Rights Commission. is an independent bipartisan 
agency created under the. Civil Rights Act of 1957. Since that time, 
the Commission's life has been extended seven times and its juris
diction broadened. 

(1) 
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The last extension was in 1978 for a 5-year period, which expires 
on September 30, 1983. Therefore, in addition to reviewing the 
Commission's specific budgetary request, we must also extend its 
statutory authorization beyond September 30. 

In his State of the Union Message, the President agreed that the 
Commission's life must be extended, since it is, and I quote the 
President, "an important part of the ongoing struggle for justice in 
America.'' 

On Tuesday, I introduced H.R. 2230, which would extend the 
Commission's life for 15 years and authorize appropriations for 
fiscal years 1984, 1985, and 1986. 

[A copy of the bill follows:] 
[H.R. 2230, 98th Cong., 1st sess.] 

A BILL To amend the Civil Rights Act of 1957 to extend the life of the Civil Rights Commission and for other 
purposes 

Be it enacted ·by the Senate and House of Representatives of the U;,_ited States of 
America in Congress assembled, That this Act may be cited as the "Civil Rights 
Commission Act of 1983". 

EXTENDING LIFE OF COMMISSION 

SEC. 2. Section 104(c) of the Civil Rights Act of 1957 (42 U.S.C. 1975c(c)) is amend-
ed by striking out "1983" and inserting "1998" in lieu thereof. ' 

AUTHORIZATION LEVELS 

SEC. 3. Section 106 of the Civil Rights Act of 1957 is amended-
(1) by striking out "$12,000,000" and inserting "$13,000,000" in lieu thereof; 
(2) by striking out "1981" and inserting "1984" in lieu thereof; and 
(3) by striking out the period at the end and inserting. ", and such sums as may 

be necessary for the fiscal year ending September 30, 1985, and the succeeding fiscal 
year.". 

Mr. EDWARDS. The Commission is the only independent Federal 
agency which oversees the civil rights •enforcement efforts of all 
levels of government-Federal State, and local. Their studies and 
findings are frequently relied on not only by Congress but .also by 
Federal agencies and the judiciary. Last Congress, the Commis
sion's voting rights report, which cataloged continuing problems 
throughout the covered jurisdictions, contributed greatly to our de
liberations un the Voting Rights Act extension. 

A 15-year extension is appropriate at this time to send a signal 
to the Nation of our continuing commitment to the important mis
sion of the Commission. In addition, a 15-year extension will pro
vide stability for the Commission at a time when doubts have been 
raised about the ability of the Commission to maintain its inde
pendence. 

I now yield to and recognize the gentleman from Wisconsin, Mr. 
Sensenbrenner. 

Mr. SENSENBRENNER: Thank you very much, Mr. Chairman. I 
salute the chairman for calling prompt hearings on the legislation 
which extends the life of the Civil Rights Commission. At the 
outset, let me state that I intend to support an extension of the life 
of the Civil Rights Commission. I believe that it has performed an 
extremely useful function in highlighting civil rights abuses in the 
United States, since its creation in 1957. However, let me state that 
the Civil Rights Commission should not go without criticism in 
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some of the activities which it has undertaken, particularly in the 
last few years. 

In the Wall Street Journal of Tuesday, March 22, 1983, Chester 
E. Finn, Jr., a professor of education and public policy at Vander
bilt University, wrote an op ed piece, which points out some of the 
problems that the Civil Rights Commission has been having. I 
would ask unanimous consent that Mr. Finn's article be placed fol
lowing my opening statement. 

Mr. EDWARDS. So ordered. 
Mr. SENSENBRENNER. Mr. Finn particularly critizes the Civil 

Rights Commission for going a long way toward transforming 
democratic principles of universal applicability and great power 
into cynical gamesmanship. In part of his article he says that the 
Commission has addressed itself "to the decline of black farming in 
America"-apparently white farmers aren't having problems at 
all-"the adequacy of social services for battered women and the 
consequences of cutting the budget of the U.S. Department of Edu
cation." 

Mr. Finn says "Such reports characteristically go well beyond 
fact finding and handwringing. They include a vigorous search for 
culprits, among whom the three favorites are the Reagan adminis
tration, other interests that compete for public resources, especially 
the defense establishment, in a pervasive racism, sexism, ageism, 
handicapism, et cetera, that the Commission manages to find prac
tically everywhere it looks." 

Going on, "But assigning guilt rarely ends the matter. The Com
mission typically goes on to exonerate its client groups from any 
responsibility for their own actions and to threaten the larger soci
ety with dire consequences, if it doesn't mend its ways." 

Now I think that there is a a modicum of truth that rings to the 
accusations that Mr. Finn has made. One of the reasons why the 
Civil Rights Commission over the years got such tremendous pres
tige, is that it didn't draw itself into noncivil rights debates on 
funding levels and things like that are more properly debated by 
Congress without civil rights implications. 

The concluding part of Mr. Finn's article says, "If the Civil 
Rights Commission is to regain the moral and intellectual authority 
that is its greatest resource, it has its work cut out for it." 

This could very well require all the additional time the President 
is recommending, and parenthetically, I would say the chairman of 
the subcommittee as well. 

Now I notice the former Chairman of the Civil Rights Commis
sion, who presided over the activities that has caused this criticism 
to be printed in the largest daily newspaper in the United States, 
as well as representatives of certain of what Mr. Finn refers to as 
"client groups" are here this morning. I would hope this criticism 
would be viewed as constructive. I hope the testimony is given by 
our witnesses this morning, rather than merely stating that all is 
rosy in the Civil Rights Commission, would specifically respond to 
the criticism that has been published in the Wall Street Journal. 

And I .thank the Chairman. 
[A copy of the article referred to by Mr. Sensenbrenner follows:] 
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FROM CIVIL RIGHTS TO SPECIAL INTERESTS 

(BY CHESTER E. FINN, JR.) 

The threat by the U.S. Commission on Civil Rights to subpoena White House 
aides and other government officials who, it alleges have not handed over all the 
documents that it has demanded, is but the latest skirmish in the ongoing guerrilla 
war that the commission is conducting against the Reagan administration. Though 
the President has. voiced support for extending the commission's statutory author
ity, now scheduled to expire in September, this shows considerable tolerance for 
pain as the commission has been a frequent and strident critic of his policies. Weeks 
seldom pass without front-page accounts of rebukes delivered by the commission to 
the White House for some inaction or misdeed. 

Criticism is the commission's stock in trade. It makes no policies, runs no pro
grams and issues no regulations. It is a watchdog agency without specific powers 
(other than the subpoena) or operational responsibilities. 

The commission is, however; charged by law to gather and disseminate informa
tion, to conduct studies and to appraise federal laws and policies, all "with respect 
to discrimination or denials of equal protection of the laws because of race, color, 
religion, sex, age, handicap, or national origin. 

Thus, the commission's mandate is at once vague and specific. It can look into 
pretty much whatever it likes, but is supposed to do so only when there is reason to 
suspect "discrimination" or "denial of equal protection" under one of the familiar 
proscribed categories. 

HOW TO DEFINE DISCRIMINATION 

The tough questions, of course, are what constitutes equal protection and how to 
define discrimination, which is equivalent to asking just what are the "rights" that 
the commission is charged with guarding. In the 1950s and early '60s, when the 
landmark laws establishing the civil rights enforcement apparatus were passed, 
such queries had straightforward answers. "Civil rights were those attendant to citi
zenship. They weren't to be abridged on account of one's external characteristics or 
those of any groµp or category to which one might belong. If a white could enter a 
hotel or restaurant, a black could not be barred. If a man could use the library or 
sft where he liked on a bus, so could a woman. If a Presbyterian could obtain a driv
er's license or buy a bottle of milk, a Catholic couldn't be stopped from doing the 
same. This didn't mean anyone was owed a bottle of milk-or a hotel room, a bus 
token or a love for literature-only that such couldn't be withheld from persons 
with the inclination and wherewithal to obtain them. 

As the American welfare state expanded, however, the line between civil rights 
and social benefits blurred. Where once the responsibility of government had been 
to ensure that a person wanting to rent an apartment wasn't turned away by the 
landlord because of his color (age, reli~on, etc.), now the state was charged with 
providing housing to those who couldn t afford it.. The right to purchase a loaf of 
bread was transformed into an entitlement to Food Stamps with which to pay the 
grocer. The right to have one's gender ignored by a prospective employer began to 
evolve into a right to preferential hiring on account of one's, gender. . 

It was advantageous for supporters to characterize such activities as "civil rights" 
programs, for the designation vested their advocates and beneficiaries with a degree 
of nobility, selflessness and political morality that was denied their opponents. Who, 
after all, wanted to be portrayed as "against civil rights"? Thus this group of advo
cates successfully clothed even its most hyperphagic forays to the public treasury in 
raiments of social justice and cultural legitimacy that weren't easily donned by the 
dairy industry, the shipbuilders or the investment bankers. But what was in fact 
occurring couldn't be disguised: The civil rights movement was gradually acquiring 
the attributes of an interest group seeking more resources for its clients and-not 
altogether by chance-its own organizational budgets. 

The Civil Rights Commission plunged into these battles with zest, alongside the 
many non-governmental organizations that are its primary constituencies. Because 
their number had mounted with every expansion- of the commission's watchdog 
mandate, with the buildup of "protected" categories in the population, and with the 
efflorescence of social welfare programs, more and more of the routine decisions of 
government at every level came to be regarded by it as "civil rights issues." And, 
inevitably, the commission depicted Mr. Reagan's efforts to shrink the size, cost and 
intrusiveness of government as assaults on civil rights. 

Thus in the past two years, the commission has addressed itself, inter alia, to the 
"decline of black farming in America,'' the adequacy of social services for battered 
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women and the consequences of cutting the budget of the U.S. Department of Edu
cation. Currently under way are studies of minority entrepreneurshiP,, of poverty in 
single-parent households and of divers other social policy issues. 

Such reports characteristically go well beyond fact-finding and hand-wringing. 
They include a vigorous search for culprits, among whom three favorites are the 
Reagan administration, the other interests that compete for public resources (espe
cially the defense establishment) and the pervasive racism (sexism, ageism, handi
capism, etc.) that the commission manages to find practically everywhere it looks. 

But assigning guilt rarely ends the matter. The commission typically goes on to 
exonerate its client groups from any responsibility for their own actions, and to 
threaten the larger society with dire consequences if it doesn't mend its ways. Thus 
the incidence and ugly consequences of "spouse abuse" are attributed in part to the 
failure of government to supply "needed services" of sufficient scope and variety. 
The spread of intolerance is traced to social program retrenchments which 
"bigots * * * are quick to interpret • • • as a lack of government concern for mi
norities who are now fair game for attacks that are expected to go unchallenged." 

Seldom does actual discrimination against individuals crop in commission reports 
and studies these days, and there isn't any sign of alarm about reverse discrimina
tion, quotas or official race-consciousness. Rather, group entitlements, set-asides and 
"targeting" are the order of the day. The commission's appetite for generously 
funded aid and service programs appears insatiable. But by endeavoring to throw 
the apolitical mantle of civil rights over such interest-group advocacy, by impugning 
the motives of those who may place greater weight on other interests, by exonerat
ing its clients from accountability for their own actions, by smiling at discrimina
tion and favoritism when those same clients stand to profit, and by hinting that un
pleasantness awaits those who don't share its priorities, the commission has gone a 
long way toward transforming democratic principles of universal applicability and 
great moral power into cynical gamesmanship. 

Hence we may hope that in characterizing the commission as an "important part 
of the ongoing struggle for justice in America," Mr. Reagan wasn't endorsing the 
course on which it has for some time been embarked. The transformation of all 
social policy issues into "civil rights" issues doesn't make for honesty and tough
mindedness in either domain. 

This was manifest in a little-noted address last October by James A. Joseph, presi
dent.of the Council on Foundations, the members of which supply most of the non
governmental resources that underwrite the civil rights movement. "In our country 
where every citizen is granted the right to vote, to own property, and travel at will," 
Joseph said, "human .rights have come to mean social and. economic justice." 

SUBTLETIES NOT UNDERSTOOD 

He specified four "fundamentaf1mman rights issues of the 1980s: 'equal access to 
capital'; 'participatory governance in the work place'; equal access to energy'; and 
'increased privileges for those who are aging.' " 

!Ii asserting that these goals "are not so-much a proliferation of new ri~ 
they are new forms of old commitment to promoting the general welfare," Mr.
Jos~ph further blurred the distinction between civil rights and social and economic 
benefits. But that line had already been substantially erased by the by the Civil 
Rights Commission itself. 

Some attempts to redraw it have been made by the commission's new chairman, 
an able Californian named Clarence Pendleton, who understands that the idea of 
civil rights loses its special hold on society's supergo when it becomes a social policy 
catchall; and that discrimination is always evil, even when its victim is a white 
male firefighter. But his five colleagues-one Reagan appointee and four hold
overs-either don't understand these subtleties or find it convenient to disregard 
them. 

That the president's celebrated "social safety net" has some weak spots can't be 
denied. That a slack economy and widespread unemployment have eroded the mate
rial well-being of many is likewise beyond dispute. But to take a legitimate debate 
about the proper level of common provision and entangle it in the mechanisms 
whereby the society safeguards the elemental rights of individual citizens serves 
only to corrupt the debate and corrode the mechanisms. If the Civil Rights Commis
sion is to regain the moral and intellectual authority that is its greatest resource, it 
has its work cut out for it. This could well require all the additional time that .the 
president is recommending. 

Mr. EDWARDS. Thank you, Mr. Sensenbrenner. 
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Do any of the other members of the committee desire to make 
opening statements? 

[No response.] 
Mr. EDWARDS. Our, first witness this morning is Dr. Arthur Flem

ming, who is president of the National Council on the Aging and 
chairman of the Citizens Commission on Civil Rights. 

Dr. Flemming is a long-term friend of the committee. He is a 
former Chairman, of course, of the U.S. Commission on Civil 
Rights, and thus his observations and advice regarding the Com
mission are particularly valuable to the subcommittee. 

So we welcome you, Dr. Flemming, and you may proceed. 

TESTIMONY OF ARTHUR FLEMMING, PRESIDENT, NATIONAL 
COUNCIL ON AGING, CHAIRMAN, CITIZENS' COMMISSION ON 
CIVIL RIGHTS, AND FORMER CHAIRMAN, U.S. COMMISSION ON 
CIVIL RIGHTS 

Dr. FLEMMING. Mr. Chairman, members of the committee. 
First of all, I want to express my appreciation to the chairman 

and the members of the committee for providing me with the op
portunity of testifying in support of the extension of the law au
thorizing the establishment of the. U.S. Commission on Civil Rights. 

I might say, Mr. Chairman, that I feel that you and your associ
ates on this committee have rendered our Nation an outstanding 
service, in terms of the leadership that you have provided to the 
entire civil rights community. I have always appreciated the oppor
tunity of appearing before this committee, presenting my views, 
and ~responding to your questions and comments. 

I have noted Congressman Sensenbrenner's reference to an arti
cle in the Wall Street Journal. I have not had the opportunity of 
reading that article. I think that some of the .comments that I am 
going to make will be responsive to some of the points raised by 
that article, but I will be glad to respond to questions. based on that 
article. 

Personally, I believe that this Nation needs the leadership that 
can be provided by a bipartisan, independent U.S. Commission on 
Civil Rights more than at any other time in the past 25 years. 

An evaluation of the role that the U.S. Commission on Civil 
Rights has played and is playing, provides solid evidence for con
cluding that its work must be continued. 

The Commission has been, and continues to be, on the cutting 
edge of the civil rights issues which confront our Nation. It hasn't 
hesitated to identify the hypocrisy that is embedded in condemna
tion of racism, bigotry, and discrimination, unaccompanied by a 
willingness to invest time, energy, and resources in programs de
signed to prevent the manifestations of racism, bigotry, and dis
crimination. 

It hasn't hesitated to insist on the Federal Government's obliga
tions and responsibilities not only to establish the right of access, 
for example, to education, jobs, and housing, but also to provide 
adequate financing for Federal programs designed to open up genu
ine opportunities in the fields of education and employment and 
housing for the victims of racism, bigotry, and discrimination. 
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The U.S. Commission on Civil Rights has and continues to pro
vide the Nation with the results of indepth studies of civil rights 
issues, studies which help to construct a solid foundation of knowl
edge and understanding on which to erect action programs and to 
combat the myths surrounding these programs. 

Its reports in the area of desegregation, reports which have been 
based on public hearings, field studies, and the work of scholars, 
have helped to keep this issue where it belongs-on the front 
burner-and to make it possible for us to move forward, in spite of 
:well-organized opposition. 

I have been impressed ·over the years by the affirmative com
ments that have been made to me. about these reports by the work
ers in the vineyard-persons in 'both the executive and lgislative 
banches of the Federal Government, members of school boards, 
school administrators, and above all, the citizens of our communi
ties who have fought and continue to fight the battle for desegrega
tion. 

The Commission's reports on affirmative action have proved to 
be of invaluable assistance to public and private administrators, 
who are determined to use the tools of administration in such a 
manner as to enable their organizations to achieve the objective of 
equal employment. 

As indicated by the chairman's opening comments, this commit
tee, perhaps better than any other group in our nation, is aware of 
the contributions made by the Commission's studies in the area of 
voting rights. 

Then, in addition to the Commission's far-reaching studies in the 
area of housing, I also believe that it has been of great help to the 
Nation> when it focuses attention, for example, on the revival of 
hate groups, on the Federal response to domestic violence, on the 
decline of black farming, on police brutality, on civil rights issues 
on Indian reservations, on discrimination against women and mi
norities in television, and on discrimination on the basis of age, in 
delivering services suppor.ted in whole or in part by Federal dol
lars. 

Twenty-five or twenty-seven years ago, President Eisenhower, 
after discussions with his Cabinet-I was fortunate to be a member 
of his Cabinet at that time-recommended that the Congress create 
an independent, bipartisan Commission on Civil Rights. I thought 
he was right then. Today, as I review the role the Commission has 
played and is playing, I know that he was right.

The Commision continues to monitor the implementation of civil 
rights law. 

It has and continues to turn the spotlight on the fact that civil 
rights laws and court decisions will be of little help to the present 
and potential victims of discrimination, unless adequate funds are 
recommended for enforcement by the President and appropriated 
by the Congress. 

It has and continues to make recommendations to the President 
and heads of departments and agencies for a more vigorous and 
hard-hitting implementation of the Constitution and the civil 
rights laws as interpreted by the Federal courts. 

The existence of the Commission for more than 25 years has pro
vided the Nation with the services of a competent, dedicated group 
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of career civil servants, who have made and are making a very sig
nificant contribution to the. strengthening of the foundation on 
which the civil rights movement rests. They constitute a national 
asset we cannot afford to lose. These civil servants have been led 
by a group of staff directors, including the present, very effective 
Acting Staff Director, John Hope III, to whom our Nation is also 
indebted. 

The services rendered by the career civil servants at the U.S. 
Commission on Civil Rights to the members of the Commission, 
and through them to the Nation, provide us with an excellent illus
tration of why our nation should honor and respect those who are 
willing to serve all of us through the career civil service.-a service 
which came into existence 100 years ago last January. 

The existence of the Commission for 25 years also has provided 
the Nation with the voluntary services over that period of time of 
several thousand members of the Commission's State Advisory 
Committees. Right now, there are approximately 800 persons serv
ing on these committees providing the Commission and through 
the Commission their State and local governments and the civil 
rights workers in their communities with the benefit of their find
ings and recommendations, based on their experiences, their stud
ies, and their public consultation. 

The composite impact of the leadership" provided by the members 
of these committees is difficult to convey in an adequate manner. It 
is clear, however, that they have made a very positive contribution 
to the attainment of the Nation's civil rights goal-a contribution 
that could not have been made in any other way. 

Let me underline again, the fact that all of the members of these 
committees serve as volunteers. The State Advisory Committees, in 
my judgment, also constitute a national asset we cannot afford to 
lose. 

An evaluation of the status of civil rights in our nations provides 
additional solid evidence that the work of the U.S. Commission on 
Civil Rights must be continued. 

We are confronted with an all-out effort to either weaken or 
eliminate the methods which must be used if we are to be success
ful in implementing civil rights laws and court decisions. 

The appropriation rider has been used successfuly to carry out 
this strategy. It has been used to set the Nation back in implement
ing Brown v. Board of Education in connection with the desegrega
tion of public schools and the denial of tax-exempt status to private 
schools. The last session of the Congress, the Senate, with the sup
port of the executive branch, attached a rider to the Justice De
partment appropriation authorization bill, which, if it had become 
law, would not only have tied the hands of the Justice Department 
in the area of desegregation, but would have seriously undermined 
the role of the courts, when it comes to prescribing remedies for 
the violation of constitutional rights. 

Leaders in the executive branch of the Federal Government have 
taken sharp issue with reassignment of students, accompanied by 
assistance in transportation, to accomplish desegregation goals, and 
with the development and implementation of affirmative action 
plans, in order to achieve equal employment opportunity goals. 
These stands have been taken, in spite of the fact that the Federal 
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courts have upheld these methods. The outright hostility which has 
been expressed to methods of implementation has undermined 
morale at all levels of Government on the part of many persons en
gaged in civil rights enforcement activity. 

In spite of vigorous representations by the U.S. Commission on 
Civil Rights and many leaders in the civil rights community, the 
Department of Housing and Urban Development has yet to issue 
meaningful regulations for the implementation of the fair housing 
law passed in 1969. . 

If we look at the status of civil rights at the present time, we 
cannot escape the conclusion that we are at a crossroad. At this 
point, the Nation needs an independent, bipartisan U.S. Commis
sion on Civil Rights that will help it to combat a regressive move
ment in civil rights that is more interested in preserving the status 
quo than in paying the price that must be paid, if we are to deal 
effectively with the root causes of institutional discrimination. 

We are confronted with an aH:out effort to weaken or eliminate 
the role of the Federal Government in developing and supporting 
programs designed to give the victims of discrimination meaningful 
access to such areas as education, jobs and housing. 

The reductions in appropriations accompanied oftentimes by in
clusion in block grants of programs designed to provide Federal as
sistance to schools engaged in desegregation, the elimination of the 
Comprehensive Employment and Training Act-which hopefully is 
being replaced in part by recent and pending legislation, and the 
proposed virtual elimination of authorizations for subsidized low
cost housing-all are examples of a backward movement in the 
area of civil rights. 

Similar illustration can be given in the health area where unfor
tunately the Nation has made very little progress in even begin
ning to implement effectively title VI of the Civil Rights Act of 
1964. 

An evaluation of the status of public opinion in the United 
States demonstrates that the work of the U.S. Commission on Civil 
Rights is needed by those who are the crusaders of equal opportuni
ty out at the grass roots of our Nation. 

There is more support for the basic values underlying the civil 
rights movement at the grassroots today than there was at any 
time in the 1960's or the 1970's. 

The Harris polls and other polls ·on civil rights issues, particular
ly those dealing with desegregation demonstrate that a large ma
jority of our people want to move forward-not backward-in the 
field of civil rights. 

The Harris and other polls demonstrate that our people want to 
move forward-not backward-when it comes to Federal programs 
that relate to the poor, a large percentage of whom are members of 
minority groups. 

The overwhelming support for the extension of the Voting Rights 
Act certainly testifies-among other things, to the fact that our se
lected representatives believe that the Nation wanted to move for
ward, not backward, in that area. 

The support we find for the values underlying the civil rights 
movement should not surprise you. One of my favorite theologians, 
Dietrich Bonhoeffer, the German theologian who was executed by 



10 

the Nazis 2 to 3 days before the end of World War II-in one of his 
books he develops the theme that only those who obey believe. 

Over a period of the last 20 years hundreds of thousands of per
sons in this country have decided to respond affirmatively to the 
constitutional and moral imperatives that are at the center of the 
civil rights movement. 

Because they have obeyed, they believe. Because they have par
ticipated actively in desegregation programs within their own com
munities they have discovered that those programs have opened up 
genuine opportunities for memb(:lrs of minority groups that other
wise would not have, existed. 

They have discovered that desegregation programs bring commu
nities together. 

Many public and private administrators . who initially resisted 
the idea-of developing and implementing affirmative action, plans 
have discovered by experj~nce that when they use the tools of ad
ministration in order to achieve that particular management objec
tive, that they gain great satisfaction out of discovering that they 
can open up the doors of opportunity for minorities and for women. 

But those who are working in behalf of civil rights out at the 
grassroots, those who do believe in the ,values underlying the civil 
rights movement need help. 

They need help in identifying the significant issues that arise 
when we become engaged in implementing civil rights laws and 
court decisions. 

They need to be provided with the basic factual material that 
will help them and those who participate in discussion groups with 
them to understand the issues so that they can arrive at their own 
conclusions. 

They need help in dispelling the myths that surround the imple
mentation of civil rights programs. 

In brief, the workers at the grassroots need the help and assist
ance they can receive from an independent bipartisan U.S. Com
mission on Civil Rights. 

Mr. Chairman and members of the committee, you have under 
consideration the extention of the authorization of a very unique
body in our Government. 

It does not function as a part of any branch of the Federal Gov
ernment except for housekeeping purposes. It is here to serve the 
President; it is here to serve the Congress of the United States; 
members· of the judiciary have stated from time to time that it has 
been of help to them. . 

It is also here to serve all of the people of our Nation as together 
we struggle to make the rhetoric of the Constitution come to life in 
the lives of our people. 

We need as never before an independent bipartisan U.S. Commis
sion on Civil Rights that, with the help of a dedicated group of 
career servants and the dedicated volunteers that serve on the 
State Advisory Committee, will continue to stay out on the cutting 
edge of civil rights issues, that will conduct indepth studies and 
hold public hearings on fundamental civil rights issues, that will 
provide the people of our Nation with continuing leadership and 
that we'll never lose sight of the fact that it has the opportunity of 
acting as the "conscience of our Nation" in this all-important area. 
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I urge you to authorize the continuation of what, for some of us, 
is a very important institution-one that is needed now even more 
than it was 25 years ago when it was included in the Civil Rights 
Act of 1957. 

Thank you very much. 
[The full statement of Dr. Flemming follows:] 
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I. Introduction 

A. Thank you for providing me with the opportunity of 

testifying in support of the extension of the law 

authorizing the establishment of the U. s. 

Commission on Civil Rights. 

B. This nation needs the leadership that can be pro

vided by a bi-partisan independent Commission on 

Civil Rights more than at any other time in the 

past 25 years. 

II.· Body 

A. An evaluation of the role that the u. s. Commission 

on Civil Rights has played and is playing provides 

solid evidence for concluding that its work must 

be continued. 

l. The Commission has been and continues to be 

on the cutting edge of the civil riqhts 

issues which confront our nation. 

a. It hasn't hesitated to identify the 

hypocrisy that is irnbedded in 

condemnations of racism, bigotry and 

discrimination unaccompanied by a 

willingness to invest time, energy and 

resources in programs designed to pre

vent the manifestations of racism, 

bigotry and discrimination. 
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b. It hasn't hesitated to insist on 

the Federal Government's obligations 

and responsibilities not only to 

establish the right of access to 

education, jobs, and housing but also 

to provide adequate financing for 

Federal programs designed to open up 

genuine opportunities in the field of 

education, employment and housing for 

the victims of racism, bigotry and 

discrimination. 

2. The Commission has and continues to provide the 

nation with the results of in-depth studies of 

civil rights issues--studies which help to con

struct a solid foundation of knowledge and under

standing on which to erect action programs and to 

combat the myths surrounding these programs. 

a. Its reports in the area of 

desegregation--reports which have 

been based on public hearings, field 

studies and the work of scholars--have 

helped to keep this issue where it 

belongs--on the front burner--and to 

make it possible for us to move 

forward in spite of well-organized 

opposition. 
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I have"been impressed by the 

affirmative comments that have been 

made to me about these reports by 

the workers in the vineyard--persons 

in both the executi-v.e and legislative 

branches of the Federal government, 

members o:I; school boards, ·school 

administrators, teachers and above all, 

the citizens of our communities who have 

fought and continue to fight the battle 

for desegregation. 

b. The Commission's reports on Affirmative 

Action have proved to be of invaluable 

assistance to public and private 

administrators who are determined to 

use the tools of administration in 

such a manner as to enable their 

organizations to achieve the objective 

of equal employment. 

c. This Committee, perhaps better than any 

other group in the nation, is aware of 

the contributions made by the Commission's 

studies in the area of voting riqhts. 
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d. Then, in.addition to the Commission's 

far-reaching studies in the area of 

housing I also believe that it has 

been of great help to the nation when 

it focuses attention on the revival 

of hate groups, on the Federal response 

to domestic violence, on th~ decline 

of black farming, on police brutality, 

on civil rights issues on Indian 

reservations, and on discrimination 

against women and minorities in tele

vision. 

3. The Commission has and continues'to monitor the 

implementation of civil rights laws. 

a. It has and continues to turn the spot

light on the fact that civil rights 

laws and court decisions will be of 

little help to the present and 

potential victims of discrimination 

unless adequate funds are recommended 

for enforcement by the President and 

appropriated by the Congress. 
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b. It has and continues to make 

recommendations to the Presidents 

and heads of departments and agencies 

for a more vigorous and hard-hitting 

implementation of the Constitution 

and the civil rights laws as 

interpreted by the Federal courts. 

4. The existence of the Commission for more than 25 

' years has·provided the nation with the services 

of a competent dedicated group of career civil 

servants who have made and are making a very 

significant contribution to the strengthening 

of the foundation on which the civil rights 

movement rests. They constitute a national 

asset we cannot afford to lose. 

a. These civil servants have been led by 

a group of Staff Directors, including 

the present, very effective Acting 

Staff Director, John Hope III, to whom 

our nation is also indebted. 

b. Th~ services rendered by the career 

civil servants at the U. S. Commission 

on Civil Rights to the members of the 

Commission, and through them to the 

nation, provide us with an excellent 



18 

illustration of why our nation should 

honor and respect those who are 

willing to serve all of us through 

the career civ,il service--a service 

which came into existence one hundred 

years ago last January. 

5. The existence of the Commission for 25 year~ 

also has provided the nation with the voluntary 

services over that peridd of time of several 

thousand members of the Commission's State 

Advisory Committees. 

a. Right now there are approximately 

" 800 per~ons serving on these 

committees--providing the Commission 

and, through the Commission, their 

State and local governments and the 

civil rights workers in their 

communities with the benefit of their 

findings and recommendations based on 

their experiences, their studies and 

their public consultations. 

b. The composite impact of the leader-

ship proyided by the members of these 

committees is difficult to convey in 

an adequate manner. It is clear, 

however, that they have made a very 

positive contribution to the attainment 
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of the nation's civil rights 

goals--a contribution that could not 

have been made in any other way. 

c. Let me underline again the fact that 

all of the members of these 

committees serve as volunteers. 

d. The State Advisory Committees also 

constitute a national asset we cannot 

afford to los.e. 

B. An evaluation of the status of civil rights in our 

nation provides additional solid evidence that the 

work of the U.S. Commission on Civil Rights must 

be continued. 

1. We are confronted with an all-out effort to 

either weaken or eliminate the methods 

which must be used if we are to be success

ful in implementing civil rights laws and 

court decisions. 

a. The appropriation rider has been 

used successfully ~o carry out 

this strategy. 

It has been used to set the nation 

back in implementing~ -v. Board 

of Education in connection with the 

desegregation of public schools and 
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the denial of tax exempt status to 

private schools. At the last 

session of the Congress the Senate, 

with the support of the Executive 

Branch, attached a rider to the 

Justice Department appropriation 

authorization bill which, if it 

had become law, would not only have 

tied the hands of the Justice 

Department in the area of desegrega

tion but would have seriously under

mined the role of the courts when it 

comes to prescribing remedies for 

the violation of constitutional rights. 

b.. Leaders in the Executive Branch of the 

Federal Government have taken sharp 

issue with reassignment of students, 

accompanied by assistance in transporta

tion, to accomplish desegregation goals, 

and with the development and implementa

tion of affirmative action plans in 

order to achieve equal employment 

opportunity goals. These stands have 

been taken in spite of the fact that the 

Federal courts have upheld these methods. 
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The outright hostility which has been 

expressed to these methods of 

implementation has undermined.morale 

at all levels of government on the 

part of many persons engaged in civil 

rights ~nforcement activities. 

c. In spite of vigqrous representations 

by the u. S. Commission on Civil 

Rights and many leaders in the civil 

rights community the Department of 

Housing and Urban Development has yet 

to issue meaningful regulations for 

the implementation of the Fair Housing 

law. 

2. We are confronted with an all-out effort to 

weaken or eliminate the role of the Federal 

Government in developing and supporting programs 

aesigned to give the victims of discrimination 

meaningfu~ access to such areas as education, 

jobs, and housing. 

The reductions in appropriations, accompanied 

oftentimes by inclusion in block grants, of 

programs designed to provide Federal assistance 

to schools engaged in desegregation, the 

elimination of the Comprehensive Employment and 
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Training Act, (which hopefully is being 

replaced in part by recent and pending 

legislation), and the proposed virtual 

elimination of authorizations for subsidized 

low-cost housing all are examples of a 

backward movement in the area of civil 

rights. Similar illustrations can be given 

in the health area where unfortunately the 

nation has made very little progress in 

even beginning to ~mplement effectively 

Title VI of the Civil Rights Act of 1964. 

C. An evaluation of the status of public opinion in the 

United States demonstrates that the work of the u.s. 
Commission on Civil Rights is needed by those who 

are the crusaders for equal opportunity out at the 

grass roots of our nation. 

1. There is more support for the basic values 

underlying the civil rights movement at 

the grass roots today than t~ere was at any 

time in the 1960s or the 1970s. 

a. The Harris polls on civil rights 

issues, particularly those dealing 

with desegregation, demonstrate 
1 

that a large majority of our people 

want to move forward--not backward--in 

the field of civil rights. 
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b. The Harris and other polls demonstrate 

that our people want to move 

forward--not backward--when it comes 

to Federal programs that relat~ to the 

poor, a large. percentage of whom are 

members of minority groups. 

c. The overwhelming support for the 

extension of the Voting Rights Act 

certainly testifies, among other things, 

to the fact that our elected 

representatives believed that the 

nation wanted to move forward--not 

backward--in that area. 

2. Those who are working in behalf of civil rights ~t 

the grass roots need help. 

a. They need help in identifying the 

significant issues that arise when 

we become engaged in implementing 

civil rights laws and court decisions. 

b. They need to be provided with the 

basic factual material that will help 

them, and those who participate in 

discussion groups with them, to under

stand the issues so that they can 

arrive at their own conclusions. 
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c. They need help in dispelling the 

myths that surround the implementa

tion of civil rights programs. 

3. .In brief, the workers at the grass roots need 

the help and assistance they can receive from 

an independent bi-partisan U. s. Commission 

on Civil Rights. 

III. Conclusion 

A. Mr. Chairman, and Members of the Committee, you have 

under consideration the extension of the authorization 

of a very unique body in our Government. 

1. It does not function as a part of any branch of 

the Federal Government--except for housekeeping 

purposes. 

2. It is here to serve the President; it is here to 

serve the Congress of the United States; members 

of the Judiciary have stated from time to time 

that it has been of help to them. 

3. It is also here to serve all of the people of our 

nation as together we struggle to make the 

rhetoric of the Constitution come to life in the 

lives of our people. 

B. We need as never before'an independent bi-partisan 

U. s. Commission on Civil Rights that, with the help 

of a dedicated group of career civil servants and 
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the dedicated volunteers that serve on the State 

Advisory Co~ittees, will continue to stay out on 

the cutting edge of civil rights issues, that 

will conduct in-depth studies and hold public 

hearings on fundamental civil rights issues, 

that will provide the people of our nation with 

continuing leadership and that will never lose 

sight of the fact that it has the opportunity of 

acting as the "conscience of our nation" in this 

all-important area. 

C. I urge you authorize the continuation of what, for 

some of us, is a very important institution--one 

that is needed now even more than it was 25 years 

ago. 
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Mr. EDWARDS. Thank you very much, Dr. Flemming. As always 
you've brought us a most important message, and I recognize the 
gentleman from Wisconsin, Mr. Kastenmeier. 

Mr. KASTENMEIER. Thank you, Mr. Chairman. I'd like to join you 
in the comment greeting Dr. Flemming and expressing my regard 
for him and for what he has said to us today. 

I gather you are satisfied with the Commission on Civil Rights as 
it exists today in terms of carrying out its responsibilities, and that 
your criticism really lies elsewhere-frustration at the lack of 
achievement for those interested in civil rights in this country; is 
that correct? 

Mr. FLEMMING. Congressman, that is correct. Like all other 
groups of human beings that make up a particular body, I'm sure 
that those who are serving on it today would indicate that there 
are things that they could be doing that they're not doing, and I'm 
sure that they feel that there are steps that can be taken to im
prove the work of the Commission. 

But in terms of the general thrust of the Commission's activities 
over a period of the last 25 years, I feel that the Commission has 
been headed in the right direction, I feel that the Commission has 
been providing the Nation with the kind of leadership that was en
visaged when the Commission originally was brought into exist
ence. 

Mr. KASTENMEIER. Yesterday or the day before-it was the day 
before, on the 22d, Mr. Finn in a column in the Wall Street Jour
nal describing the Commission says that "criticism is the Commis
sion's stock in trade. It makes no policies, runs no programs, and 
issues no regulations. It is a watchdog agency without specific 
powers or operational responsibilities." 

But he goes on to suggest that it's only in the last 2 years it is 
not doing everything it could and that "the Civil Rights Commis
sion has gone a long way toward transforming democratic princi
ples of universal applicability and great moral power into cynical 
gamesmanship." It concludes by saying that "if the Civil Rights 
Commission is to regain the moral and intellectual authority that 
is its greatest resource, it has its work cut out for it." 

I take it you don't share the concern of Mr. Finn? 
Mr. FLEMMING. Before you came in, Congressman Sensenbrenner 

also referred to that article and read me some extracts from the 
article. 

I have not had the privilege of reading it and analyzing it in 
detail, but I am very much in disagreement with the general thrust 
of that article. 

I gather from some of the material that has been read to me that 
I would be in sharp disagreement with some of the specifics in the 
article. 

But I do not agree with the author's concept of the role of the 
U.S. Commission on Civil Rights. 

Mr. KAsTENMEIER. In sum, you would say that the Commission as 
presently constituted, and in the last couple of years, is still zeal
ous in pursuing its goals? 

Mr. FLEMMING. The Commission, as I see it, is functioning today 
as an independent bipartisan commission; it is out on the cutting 
edge of some of these issues. It 'is calling the shots as it sees them. 
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And I think that is its obligation and responsibility. 
Mr. KASTENMEIER. Thank you. 
Mr. EDWARDS. Mr. Sensenbrenner. 
Mr. SENSENBRENNER. Thank yo~, Mr. Chairman. Dr. Flemming, I 

think that at least part of your statement confirms some of the 
criticism that Mr. Finn made in the article that appeared in the 
Wall Street Journal; that is, that the Commission has become 
mired in political arguments that really do not have a significant 
civil rights overtone: for example, whether or not certain programs 
should be turned into block grants, whether or not the CETA law 
should be revised as the Congress did revise it last year. 

What I'd like to ask you is how the U.S. Commission on Civil 
Rights can imply that someone who does support block grants and 
who does support changing around the CETA law in a manner that 
we believe would be more effective in retraining people to take 
meaningful jobs are bigots or against civil rights. 

Mr. FLEMMING. Let me first of all take your question relative to 
block grants. The Commission, while I was still Chairman, did 
issue a report in which in one of our chapters we called attention 
to what we considered to be some of the dangers, from a civil rights 
point of view, that are inherent in the block grant concept. 

I'll just back up and say that after the Civil War, after the inclu
sion of the 13th, 14th amendments in the Constitution, the Con
gress passed some very good civil rights legislation under which it 
placed responsibilities on the Federal Government consistent with 
those amendments. 

Then our Nation entered into a period of State-center~d federal
ism, and as we all know, civil rights not only went on dead center, 
but it proceeded to move backward from that time down to Brown 
v. Board ofEducation. 

Mr. SENSENBRENNER. That was a long time ago. 
Mr. FLEMMING. Well, that was a long time ago. 
Mr. SENSENBRENNER. The pendulum swung the other way and 

certainly States are as keen to civil rights issues as the Federal 
Government is now. 

Mr. FLEMMING. I would not accept that generalization by any 
means. I'm sure that you and I could agree on certain States where 
their laws and the implementation of their laws would indicate 
that they are committed to civil rights objectives, but that is not a 
uniform situation existing throughout the country.

Now, unless block grants are accompanied by very specific and 
detailed Federal guidelines and standards in the area of civil 
rights, and unless the Federal Government accepts the responsibil
ity for enforcing those guidelines and ·standards, the block grant 
concept will set us back insofar as the implementation of civiL 
rights laws and court decisions are concerned. 

I feel that the basic issue confronting us at the present time as a 
Nation is, do we have the commitment and the capacity to take the 
laws that are on the books, the Federal law-take the court deci
sions that have been handed down and implement them in such a 
way that they mean something to the lives of those who are the 
victims of discrimination? 

And if we take the implementation of those laws and court deci
sions and just turn it over to the States without the Federal Gov-
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ernment saying "All right, you got some money, you can use this 
money for certain types of programs, but you've got to use it in a 
manner that is consistent with the Constitution, with the Civil 
Rights Act, of 1964 and other civil rights acts, and we intend to 
follow up and we intend to enforce these standards"--

Unless that is done, then it is a backward move. 
Mr. SENSENBRENNER. Let me point out how the Commission has 

hoisted itself on its own petard in some of its rhetoric: For exam
ple, about a year ago, the Commission issued a report that showed 
that the fiscal 1983 Reagan budget marks a new low point in civil 
rights enforcement. 

However, according to the report, the administration planned to 
spend $536 million for civil rights enforcment throughout the Gov
ernment in fiscal 1983, up from $527 million in the. current fiscal 
year; 

Now, that's the first time I have ever heard that a budget in
crease marked a new low in civil rights enforcement activity .. 

I think that this is the kind of thing that Mr. Finn was gojng 
after .in his article, and apparently you don't recognize the prob
lems that are involved where you say one thing and the statistics. 
don't bear that out. 

Mr. FLEMMING. Well, Mr. Congressman, you have now shifted 
over to anothe:r: issue, :tiamely, the analysis of the 1983 budget. I did 
not participate in that particular analysis--

Mr. SENSENBRENNER. But you're defending it. That's my point. 
Mr. FLEMMING. Wait, wait a minute. You're saying I'm defending 

it. I assume that the Commission did present to this committee and 
to the Congress an accurate analysis of the situation, and. I assume· 
that the members of the Commission and the Staff Director are 
prepared to defend that analysis, and I am confident of the fact 
that if you asked them to defend that particular analysis, you will 
see that in certain areas that the resources available for implemen
tation and enforcement are not the kind. of resources that were 
available in either the preceding year or in 1981. -

We've got to adjust these figures for inflation, we've got to do a 
lot of different things in order to discuss that. 

Now, I'll be very glad, if you or the members of the committee 
would like me to, to take that particular report and analyze it and 
give you my own detailed response to the situation as far as 1983 is 
concerned.. 

Mr. SENSENBRENNER. I would just--
Mr. FLEMMING. I have complete confidence in the soundness of 

that analysis by the staff of the Commission as concurred in by the 
members of the Commission. 

Mr. SENSENBRENNER. My point, Mr. Flemming is very simply 
this; if the Commission and its supporters do not accept the con
structive criticism that appeared in the Wall Street Journal article, 
you are going to see the Commission become increasingly em
broiled in partisan political struggles that go on in the Congress of 
the United States. 

The Commission started out and performed a very useful func
tion over the years as being a moral spokesman for democratic 
principles about which there should be no complaint in our society. 
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But when we start going into block grants, which is a question of 
Government organization more than civil rights, or how to revise 
the CETA law so that it becomes more effective in providing train
ing tools to those who need them-I .seem to recall that Senator 
Kennedy, whose civil rights record certainly cannot be criticized, 
was one of the principal authors of the CETA law revision-then I 
think all the Civil Rights Commission is doing is hurting itself in 
the long run. 

Now, if you aren't going to liste:g to constructive criticism, then 
budgetary questions and reauthorization questions are going to also 
get drawn into the political .thicket that goes on in this Congress. 

I don't want to see that. The President has come out for reau
thorization of the Civil· Rights Commission and strengthened en
forcement of the fair housing laws, but the decision on how univer
sally supported the Civil Rights Commission will continue to be is 
really in your ball park rather than in ours. 

Mr. FLEMMING. Mr. Congressman, may I respond to Congressman 
Sensenbrenner's comments? 

Mr. EDWARDS. Sure. 
Mr. FLEMMING. First of all, I would like to say that if the Con

gressman were acquainted in detail with the history of the Com
mission, as it has conducted its work over a period of 25 years, I 
think he would discover that in quite a number of instances the re
ports that it has filed with the President and with the Congress 
have been reports that have made Presidents of the United States 
very unhappy over the finding and recommendations, and there 
have been reports that have made leaders of both parties at times 
very unhappy over those findings and recommendations. 

The idea that you can disassociate civil rights from our political 
system just doesn't make sense to me at all. 

Now, on CETA because that has come up a couple of times. The 
position taken by the U.S. Commission on Civil Rights and a posi
tion which I would vigorously defend is this: We put a great deal of 
emphasis in this country on establishing the right of access to jobs 
without people being confronted with closed doors because of race, 
color, national origin, and creed. 

That is great. We've got a long distance to travel in that particu
lar area. All we've got to do is to look at the monthly unemploy
ment statistic to bear that out. But it is one thing to establish the 
right of access to something, but if there isn't any opportunity to 
have access to something, what good is the right? And our feeling, 
our conviction was that CETA did open up some opportunities for 
people who had been the victims of discrimination to have access to 
jobs. 

Now I would not say, the Commission would not say that the 
CETA Program was the last word in terms of a program to provide 
opportunities for persons who are victims of discrimination in the 
field of employment. My quarrel is over the fact that CETA was 
eliminated, and there was a gap-there has been a gap between 
CETA and, first, the training program, now, the Jobs Program, 
which has just now gone down to the President. 

Mr. SENSENBRENNER. Dr. Flemming, the Congress last year re
placed CETA with a bill called the Jobs Training Partnership Act, 
which was supported by the President and was drafted largely by 
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Senators Quayle and Kennedy, and it was a revision on how to 
target the funds in a more meaningful manner to people who are 
more in need of that. Now in my State, the wife of a justice of the 
State supreme court, who could hardly be termed a discriminated 
minority desperately in need of training, ended up holding down a 
CETA job for a period of .some months. Now that can't• be defended. 
And I think that's why the Congress revised that law. 

Mr. EDWARDS. The time of the gentleman has expired. We would 
like to continue this interesting dialog, but I do think we have 
other witnesses too. 

The gentleman from Michigan, Mr Conyers. 
Mr. CONYERS. Thank you, Mr. Chairman. Good morning. It is 

great to see you in good form as usual. 
What we're trying to do, I guess, some of us is to improve the 

operation of the Civil Rights Commission. We start with the as
sumption that we approve why it was necessary to come into exist
ence and acknowledge the good work that it has done. Then, of 
course, we turn to the inevitable Government question of how can 
we improve and your long insight would be helpful on that score. 

Because Miami recently exploded, Gail Bowman, who is assistant 
counsel on my judiciary subcommittee, went down there and just 
got back. The question arose, what's the record of police abuse 
there. Is it on the increase? What are the numbers and the statis
tics? And I have been trying-to my shock, I was told we don't 
keep those records. Nobody apparently does, not the Department of 
Justice, not the FBI, not civil rights agencies. I forgot to call Julian 
Bond's organization in Atlanta, maybe they are doing it. But here's 
a very simple question of police violence, which has been a central 
problem to ending racism and discrimination for decades, and I 
was just wondering, could the Civil Rights Commission undertake 
this responsibility? 

Mr. FLEMMING. Congressman Conyers, my suggestion or recom
mendation would be that Congress specifically assign that responsi
bility to one of the operating agencies of the Government, so that 
the Civil Rights Commission would then, in line with its major 
thrust, monitor the way in which that responsibility was being dis
charged. Typically, the Civil Rights Commission has not been given 
operating responsibilities. It has been looked upon as the agency 
that would conduct the basic studies to which I referred, and so on, 
and would also monitor what goes on within the executive and leg
islative branches. And I think that is a pretty good line of demarca
tion. I don't think it would be wise to turn the Civil Rights Com
mission into an operating agency. 

But may I say that the issue that you identify is an issue that 
has been of real concern to the Commission. While I was Chairman 
of the Commission, we held a number of hearings in communities 
on that issue, Philadelphia, Houston. We held a national consulta
tion on it. We did put out a statutory report on it. We did go to 
Miami after the first breakdown there and held 5 days of hearings, 
and resulted in a report which was issued after I left the Commis
sion. But that, in my judgment, is one of the major issues confront
ing the country, and I believe that one of the important roles for 
the Commission is to keep monitoring the way in which that par
ticular issue is being handled and to make recommendations to the 
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Congress and to the executive branch as to better ways of handling 
it. 

Mr. CONYERS. Well, maybe we should get the Department of Jus
tice to do it. And I think we will bring that up with the Attorney 
General or the head of the Criminal Division, because without 
those statistics, you're just clipping out of newspaper files and talk
ing-you know, it's general talk. Things are getting worse, things 
are getting better, but this is an area of civil rights enforcement 
that needs a lot of accurate recordkeeping. 

Mr. FLEMMING. This trend in the direction of reducing our statis~ 
tic gathering or our fact gathering activities is a very unfortunate 
trend. And if it continues, it is going to make it very difficult for 
the Civil Rights Commission, for the Congress to monitor what is 
going on in the area of civil rights. 

Mr. CONYERS. Well, now, suppose that there were 217 people like 
the chairman of the subcommittee around the Congress, how could 
we strengthen this operation? I mean, it's a-you know, I some
times get the impression it is a nice organization with well-inten
tioned people. But good God, trying to get anything done-they're 
fighting half the Government, half the Congress, they're struggling 
for their own existence. They are. usually underfunded and under
staffed. How do we seize the offensive and turn this thing around? 

Mr. FLEMMING. Congressman Conyers, first of all, may I say that 
the basic act creating the Commission has not been changed in a 
substantial way over the years. The jurisdiction has been expand
ed, and I think that has been all to the good. I do not recommend, 
myself, any changes in the basic legislation. One of the assets that 
the Commission has had has been the oversight activities of this 
committee, the interest of this committee. And this committee has 
taken an interest in the appropriation level of the Commission. 
Typically, the authorization figure that has been agreed upon by 
this committee and concurred in by the House has been a higher 
figure than the figure that has been reported out by the Appropria
tion Committee. In other words, this committee has tried to lift the 
sights of the Congress, in terms of the role that the Commission 
could play. 

I would hope, one way or another, that this committee would 
keep in close touch with the needs of the Commission through its 
oversight function, and they can spell them out in detail, and then 
would serve as an advocate for the Commission in connection with 
the appropriation process. So that the Commission can have the 
kind of resources that are needed in order to do an increasingly ef
fective job. 

Mr. CONYERS. Finally, I was impressed with the Commission 
Chairman and Vice Chairman, I guess, the other day. They act like 
they are getting ready to stand on their hind legs and really make 
this operation work over there. Wasn't that a good signal? 

Mr. FLEMMING. That was an action taken by the Commission as 
a whole; you're referring, I assume, to their putting the executive 
branch on notice that either they provide the information that .had 
been requested or they would hold a hearing and subpoena the 
record. That was an excellent action on the part of the Commis
sion. 

Mr. CONYERS. Were you as surprised as I was? 
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Mr. FLEMMING. No, I wasn't necessarily surprised. I was delight
ed to see that action taken, because the law is very clear. The de
partments and agencies of the Government, the entire executive 
branch, the, White House, and departments and agencies of the 
Government, have an obligation to supply the Commission with the 
information that it needs. If arff part of the executive branch drags 
its feet on supplying that information, it is clear that the Commis
sion should exercise the authority Congress has given it and sub
poena that information. That was a very wise move. It was a very 
healthy move, it seems to me. It was encouraging to all of us. , 

Mr. EDWARDS. The time of the gentleman has expired. Thank 1 
you. The gentleman from Pennsylvania, Mr. Gekas. 

Mr. GEKAS. Thank you, Mr. Chairman. I 
Dr. Flemming, I too am a little bit concerned, with the notion ~ 

that anyone who opposes any segment, wording, or phrase of any-
thing the Civil Rights Commission does is somehow categorized as 
being anticivil rights. I worry about that a great deal. For instance, 
in my own communities in Pennsylvania, there are legislators who 
have a 100-percent good record on voting for extension of civil 
rights in open housing and in a variety of the momenta that have 
taken place over the last 15 years. Yet they are opposed to busing 
as an outright tool of desegregation, for the basic reason that every 
time busing has been used, the next consequence is extraordinarily 
high white flight, so to speak, from the very areas which seek to be 
blended proportionately, according to the ratio-the population 
that exists. 

So when someone says there is a chance to preserve the popula
tion makeup of an urban center without busing, so that there is a 
blend of majority and minority students in a certain school district, 
what benefit is there by insisting on busing that will make a total
ly black area out of what was, for instance, in a white-and-black 
situation, one that was of mixed coloration? 

Mr. FLEMMING. Congressman, you have opened up, of course, a 
number of very important issues. First of all, may I say this, that I 
do not believe in characterizing people as being anticivil rights or 
pro-civil rights, and so on, just on the basis of one particular-or a 
point of view on one particular issue. I believe in dealing with the 
issues as they come along on their merits. 

Frankly, I feel that anyone who votes for a rider which is nor
mally identified as a antibusing rider-you've got a rider attached 
to the Department of Education bill, appropriation bill, known as 
the Eagleton-Eiden rider, which is called an antibusing rider. I feel 
that the people who vote for that rider are voting to weaken to a 
very considerable degree the ability of the executive branch to im
plement Brown versus Board of Education. I believe that on its 
merits. The Senate, when they passed the rider to which I referred 
in my testimony, attached to that rider certain findings. And one 
of their findings was a finding dealing with white flight. The Citi
zens Commission for Civil Rights that I now chair had put out a 
study on that particular rider. 

We dealt first with the constitutional issues that are involved in 
that rider. Then we deait with the findings of the Senate in the 
area of desegregation. And for example, we asked the question, 
What is the effect of busing on white flight and resegregation? We 
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said the second finding contained in the Helms-Johnson amend
ment is that busing causes greater racial imbalance because it re
sults in an exodus of children from the public schools. The simple 
response to this statement, as reported in the previous section is, 
that there has been a consistent and significant increase in minori
ty students attending predominantly white schools for more than a 
decade. 

In addition, between 1968 and 1978, when many of the Nation's 
most comprehensive busing plans were implemented, the overall 
proportion of white students enrolled in public schools increased, 
while the proportion attending private schools declined. 

A more complete answer is found in the uniform conclusion of 
social scientists who have studied the issue. There is no significant 
or lasting relationship between white flight and school integration 
in the Nation's largest cities. And then that is footnoted and a ref
erence to all of the studies is included in that footnote. 

The schoolbus has become such a normal part of our national life 
that the neighborhood school, defined as one to which students can 
walk, is an anachronism in many parts of the country. Indeed, one
half of the Nation's schoolchildren are bused to school, only 3.6 
percent of whom participate in desegregation plans. Among fami
lies with actual experience with busing, both for convenience and 
to achieve desegration, there is no evidence that they leave the 
public school system, because their children are bused to school or 
bused particular differences. And here again, there is a reference 
to studies made by Rosell and Hawlick and quite a number of other 
studies. 

The president of the National Association for Neighborhood 
Schools, an organization that strongly supported the Helms-John
son amendment, has stated that the real issue for his organization 
is not busing, but "a perception of what has happened to the qual
ity of education" as a consequence of school desegregation. Increas
ingly, social science data has shown that this perception is a prod
uct of ignorance and that it tends to change radically as people ac
quire actual experience with busing. 

White flight originally was used to describe the post-World War 
II exodus of the white middle class from the inner city. This flight 
was attributed not to push factors that made the city less attrac
tive, but to pull factors that made the suburbs more attractive. 
People were looking for larger homes with more lands. They found 
that the suburbs offered both for less than the city, due in part to 
lower tax rates and Federal housing loan policies. 

At about the same time, business and industry started locating 
in the suburbs, so that job opportunities existed there as never 
before. 

The same movement to the suburbs and beyond continues today 
and accounts for the vast majority of white flight currently identi
fied by social scientists. My only plea is that before people jump to 
the conclusion that we should weaken the implementation of 
Brown v. Board of Education by so-called "antibusing riders," that 
they look at the evidence and evaluate the evidence. Now, after 
that is done, some people may arrive at a different conclusion than 
I would arrive at, but the point is, that we just jump to conclusions 
without looking at the evidence that is available. 
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Mr. GEKAS. Dr. Fleming, that sounded beautiful, but nobody can 
convince me that there is no connection with white flight to 
busing. That's the only thing I am saying. The meaning which I 
wanted to draw from you, and I think I did in your first statement, 
that one who looks at this very painfully and tried to arrive at con
clusions and who is in favor of desegregation, but has all these 
other pressures having to do with busing, confronting the issue, 
that that kind of an individual isn't automatically tabbed by your 
Commission or anybody favoring the Commission as being anticivil 
rights. That is the one thing I wanted to draw. 

Mr. FLEMMING. The individual that you described-I am not 1 
going to question- ' 

Mr. GEKAS. I may call you to testify sometime. 
Mr. FLEMMING. I would not question his motivation. I would dis

agree sharply with the conclusion that he arrives at, and I would 
disagree with that conclusion on the basis of the available evidence 
and the evaluation of that evidence. 

Mr. GEKAS. Thank you. 
Mr. EDWARDS. Mr. DeWine. 
Mr. DEWINE. Mr. Chairman, thank you very much. 
Dr. Flemming, after listening to your testimony and questions 

and answers and looking at the article in the Wall Street Journal, 
it seems to me that-I would like your comment after I make a 
comment. 

Are we changing the role of the Civil Rights Commission,. and 
are we looking at expanding the definition of civil rights? It seems 
to me that when we begin to talk about CETA programs, and the 
economic effect that a program may have on a minority, that the 
definition of civil rights is being expanded beyond what we may 
have meant by it, say, 20 years ago, 30. Would you agree with that 
or disagree with that? I'm not saying whether it is good or bad. I 
just am trying to discover what your definition is of civil rights, 
and by what is your definition of the role of this Commission. 

Mr. FLEMMING. Congressman, I think you gathered from my tes
timony what my definition is. I mean, I tried to make it very clear. 
You use-your question is, has it been expanded from what it was 
20 years ago? That brings us back to the 1960s. In the 1960s, the 
period when Congress passed some very significant legislation that 
was identified as civil rights legislation. The Civil Rights Act of 
1964, the Voting Rights Act of 1965, the .Fair Housing Act of 1968. 
At the same time, I do not think that this was just a coincidence. 
The Congress passed some very significant legislation under which 
the Federal Government accepted an obligation and a responsibil
ity to grant access, the right of access, but to niake sure that there 
was a realistic opportunity for access. 

We don't have a very good record in the field of housing. Fair 
housing. We have done a very poor job as a nation in implementing 
that fair housing law. Part of it is due to the fact that the law itself 
is weak, but part of it is due to the fact that there hasn't been a 
commitment to the implementation of that law. 

Let's assume that we were getting vigorous enforcement of it. If 
there is one thing to say-the people have rights under fair hous
ing, but if housing isn't available, what good are the rights? If at 
the present time we are faced with a situation where the subsi-
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dized, Low-Cost Housing Program, Federal Government's participa
tion in the subsidized, low-cost program is going down to virtually 
zero, now, that's contrary to the philosophy, the approach, of the 
1960s, when we got a Fair Housing Act, but we also had legislation 
designed to open up. 

Mr. DEWINE. Yes. Doctor, I don't quarrel with that being a part 
of our national policy. I guess my-specific question-to you is, and 
you can take housing. Do you feel it is a function of your mission to 
comment on Federal legislation or Federal policy or the adminis
tration policy which does not deal at all with discrimination as far 
as the law, as far as legal ability to buy something, but rather, 
deals with something that you would perceive would hurt a minori
ty economic, and therefore deprive them of the ability to do that? 

In other words, are we moving from a legal interpretation of 
access to where you define your role as including commenting and 
dealing directly with legislation, with policies, that really are eco
nomic that would happen to impact-at least in your judgment
directly on a minority? 

Mr. FLEMMING. I have answered that question in my testimony 
in the affirmative. I believe that is a role of the Commission. 

Mr. DEWINE. OK. Doctor--
Mr. FLEMMING. The reason I believe that is we are dealing with 

elements in our-groups in our society who have been denied op
portunities by reason of their race, color, national origin, creed, 
sex, and so on. The bottom line is whether or not those who have 
been denied opportunities are given opportunities. 

Mr. DEWINE. Doctor, excuse me--
Mr. FLEMMING. And there is a two-step process here. One, to es

tablish the right; and the second is to have made sure of the fact 
that you can exercise that right, and the two are linked together, 
and I think we have got to keep our attention focused on people, 
not on distinction-not on trying to draw fine lines of demarcation, 
but we have got to keep our attention focused on the people who in 
some instances for over 200 years were the victims of discrimina
tion. 

The U.S. Commission on Civil Rights has tried to keep focused on 
those people, and what does this Government need to do, what 
should this Government do, to open up opportunities for those 
people. I am not interested in drawing fine lines and saying, "Well, 
if you establish the right to access, then you don't--" 

Mr. DEWINE. Doctor, excuse me--
Mr. FLEMMING [continuing] Have to worry about anything else." 
Mr. DEWINE. I think I understand your position very well, and I 

think you are very eloquent in explaining it. 
Just one last question, Mr. Chairman. 
Wouldn't it be true, though, Doctor-there is no limit as far as 

your ability to comment on the policies of the national Govern
ment? In other words, everything we do in Congress, everything we 
do, from the decision on national defense, which might take money 
away from another program, everything we would do could very 
justifiably be argued directly impact on a minority. 

Mr. FLEMMING. I don't agree with you there. I think there 
are--

Mr. DEWINE. There are limits. 
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Mr. FLEMMING. There are limits that should be kept in mind. I 
would confine the role to that of, say, with housing, since we have 
started with that, for purposes of illustration, I think the Commis
sion has got to continue to be vitally interested in the failure on 
the part of the Government and our society to implement fair 
housing. But I think at the same time the Commission has got to 
continue to have an interest, a concern, about not only establishing 
the right to fair housing, but trying-but expressing itself on pro
grams that are designed to make that right something more than a 
paper right, and make that right something that people really have 
the opportunity of ~xercising. 

Mr. DEWINE. Thank you, Mr. Chairman. Thank you, Doctor. 
Mr. EDWARDS. The gentlewoman from Colorado. 
Mrs. SCHROEDER. Thank you, and we are honored to have you 

with us again this morning. I am not sure if anyone asked or not, 
but as we consider look,ing at reauthorization of the Commission, 
would you advise us giving subpoena powers to the Commission for 
uses with its hearings, also? 

Mr. FLEMMING. Well, we-the Commission does have that power 
at the present time, and the Commission never holds a public hear
ing without utilizing that power. The power is restricted to a 50-
mile radius--

Mrs. SCHROEDER. Yes. 
Mr. FLEMMING [continuing]. In terms of the location of the hear

ing, and sometimes that proves to be a little bit inconvenient be
cause you may want somebody that's beyond that 50 miles. 

Now, actually, that can be handled. The Chairman of the Com
mission can appoint a subcommittee to hold a hearing 100 miles 
away from the site of the main hearing in order to get some evi
dence, and you can use the subpoenaing power at that particular 
time. 

May I just give you an experience in connection with the start of 
the Commission? As Ijndicated, I was in President Eisenhower's 
Cabinet when the question of recommending the creation of a Com
mission came UP,, and some of my colleagues in the Cabinet said to 
the President, 'Mr. President, you don't need legislation to estab
lish this Commission. You could do it by Executive order." 

And his response, and I was kind of surprised at the response, 
coming from a nonlawyer, was, "Yes, I could, but I couldn't give 
them the right to subpoena witnesses and put them under oath." 
And he said, "I think they're going to have to have that right if 
they're going to get the facts o;n top of the table." 

Well, he was 100 percent right on that. The history of the Com
mission demonstrates that time and again we would have not been 
able to get the facts on top of the table in various parts of the coun
try if we hadn't had that power. For example, when we held the 
police hearing, the hearing on police brutality, in Philadelphia
those were the days when Mr. Rizzo was the mayor-he instructed 
his solicitor to refuse to respond to our subpoena calling for certain 
documents. 

Under the procedure, we then take it to the U.S. attorney, and 
the U.S. attorney goes into district court, asks for a court order. In 
this case, the district court judge turned down the U.S. attorney, 
and that was appealed immediately to circuit court of appeals, and 
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the panel hearing it unanimously upheld our right, and by the 
time that had been upheld, Mr. Rizzo was out of office. and Mr. 
Green was in office, and we did not have any more trouble in get
ting it. But that right is very, very important. 

Mrs. SCHROEDER. I guess what I want to know is would you-if 
you can live with the 50-mile radius-would you extend, then, the 
subpoena right to hear-not to hearings, you have got them for 
hearings-I mean for studies. 

Mr. FLEMMING. Well, that latter question I hadn't got to. We do, 
in terms of the departments and agencies of the Federal Govern
ment, we now have the right to subJJoena-well, what we have to
what the Commission has .to do, what the Commission has to do is 
to call a hearing, which it is in the process of doing, and then, in 
connection with that hearing, subpoena the documents that it 
needs to study what's gone on in the executive branch, so that 
where documents are needed for purposes of making the study, 
there is a way of doing it. 

I would really-I really feel that the committee should be gov
erned by the feelings on the part of those who have been serving 
on the Commission during the past year-they have had some in
teresting experiences along this line-to see whether or not they 
feel that we have reached the point where it would be very helpful 
to extend that authority. That's really the only question. 

Mrs. SCHROEDER. Yes. 
Mr. FLEMMING. One way or another, under existing law, you can 

exercise that subpoena power, but you do have to take two or three 
steps, where Congress conceivably could amend the law in such a 
way that we would only have to take one step. 

Mrs. SCHROEDER. I was especially interested in that because I 
chair the Civil Service Subcommittee, and, as you know, we have 
been very worried about many agencies not filing their affirmative 
action plans which state what their hiring procedures have been 
and so forth and I know that the current Civil Rights Commission 
is also interested in that and is. trying to subpoena documents in 
that regard. But I find it incredible that a Federal commission has 
to go through all that Mickey Mouse to get the records out of other 
Federal agencies. 

In other words, it seems like there must be some way everybody 
could be more cooperative. But, the EEOC tells me the only thing 
they can do with the Justice Department, who has refused to file 
an affirmative action plan, is go and have tea with them and try 
and convince them that it would be nice if they would do this, and 
then if they don't, surrender. 

I mean, there is not much that they can do. You have a few more 
powers than that, but even that, it seems to me, gets a little convo
luted in what you have to do to utilize them. When you are dealing 
with governmental entities that collect taxes from everybody equal
ly, it seems to me they ought to meet their obligations without forc
ing EEOC and the Commission to go through a lot of rigmarole. 

Mr. FLEMMING. I'll say two things. First of all, this is the first 
time that the Commission has been driven to the point of having to 
subpoena records. We have had problems in the past where some
body has delayed their response to our request and we have had to 



38 

go from one level to the top of the agency in order to get action 
and so on.. 

Mrs. SCHROEDER. You mean from the Federal Government? 
Mr. FLEMMING. Yes. And I am talking about the Federal Govern

ment now. 
But we have never had a situation where apparently they just 

made up their minds not to furnish the information, so this is the 
first instance of that. 

I share your feelings of frustration, particularly on the issue that 
you identified, because, as one who served on the Civil Service 
Commission for 9 years, I have always felt that the Federal Gov
ernment functioning in its capacity as an employer should set the 
example for the other employers in the country, and to have the 
Federal Government saying, "We are not going to respond to the 
law in terms of developing and implementing affirmative action 
plans" is a very serious matter, and somehow or other I hope that 
your committee and the Civil Rights Commission can get to the 
bottom of that, because I think that's an indefensible situation. 

But to sum it up, I can see how the procedure could be made 
easier, but I am very, very glad that what has been built into the 
law is there, and I wouldn't want to run any risk of that being 
modified in any way, shape, or manner. For that reason, I would 
be-if I still had responsibility over there, I would be inclined, 
probably, to say that, well, I think I can live with this, and achieve 
the objectives that we want to achieve. 

Mrs. SCHROEDER. Thank you. 
Mr. FLEMMING. You're welcome. 
Mr. EDWARDS. Thank you, Ms. Schroeder, and thank you very 

much, Dr. Flemming. Your testimony is immensely helpful. 
Next we will have a panel presentation by three distinguished 

civil rights advocates who have greatly contributed to the civil 
rights struggles throughout the years. The panelists are Althea 
Simmons, a long-time associate of the National Association for the 
Advancement of Colored People; Arnoldo Torres, executive director 
of the League of United Latin American Citizens; and Ralph Neas, 
executive director of the Leadership Conference on Civil Rights. 

I should point out at the outset that Mr. Torres, is leaving 
LULAC. He has been most helpful, for a long time, in many areas 
that the subcommittee deals with and that I personally am in
volved in. We hope that you will stick around Washington and 
make your services available, Mr. Torres. 

Mr. TORRES. Are you offering me a job? [Laughter.] 
Mr. EDWARDS. We will talk about that later. [Laughter.] 
Ms. Simmons, you may proceed. Without objectfon, all three 

statements will be made a part of the record. 
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TESTIMONY OF ALTHEA T.L. SIMMONS, DIRECTOR, WASHINGTON 
BUREAU OF THE NATIONAL ASSOCIATION FOR THE ADV AN CE
MENT OF COLORED PEOPLE; RALPH NEAS, EXECUTIVE DIREC
TOR, LEADERSHIP CONFERENCE ON CIVIL RIGHTS; ARNOLDO 
S. TORRES, EXECUTIVE DIRECTOR, LEAGUE OF UNITED LATIN 
~MERICAN CITIZENS 

Ms. SIMMONS. Mr. Chairman and members of the subcommittee, 
I appreciate this opportunity to come and speak in behalf of our 
1,800 branches in support of H.R. 2230 and the reauthorization of 
the U.S. Commission on Civil Rights. 

The NAACP supports the 15-year extension of the life of the 
Commission for several reasons. First, the conditions which led to 
the establishment of the Commission still exist. Racism is alive and 
well, unfortunately. 

Second, we find civil rights legislation difficult to enact and once 
enacted it's slow to be enforced, and sometimes it becomes neces
sary to spotlight inaction, delayed action, and/or reversals of civil 
rights. It is in that context that the Commission's work becomes 
most important. It is the sole agency with the general oversight re
sponsibility in the Government, and we, in the civil rights commu
nity, my organization is 7 4 years old, call it the "conscience of the 
government." 

During the past 2 years, the civil rights community has been in
volved in what I have termed a "thumb-in-dike" operation. We 
have been attempting to hold back what threatens to be a tidal 
wave of reversal of civil rights. The administration's support of tax 
exemptions to private schools that discrimination; the planned ero
sion of affirmative action by the Office of Federal Contract Compli
ance; the numerous activities of the Department of Justice regard
ing busing, court stripping; the drastic cuts in operating funds for 
Federal civil rights agencies; and as a matter of fact, if you want to 
flag just one thing, the refusal of the administration to speak out 
and take a forthright position with reference to the extension of 
the Voting Rights Act. 

All of these, actions and inactions support the NAACP's position 
that the Commission is needed now more than ever before. 

The wealth of information made possible by the monitoring of 
this Commission is invaluable. As a matter of fact, but for the in
formation that the Commission had gathered pre-1965 and all the 
way down to the time we started the hearings on the Voting Rights 
Act, I would have been a yeoman's task to try and assemble the 
kind of information that was useful in informing the Congress of 
experiences under the act. . 

My predecessor, the legendary Clarence Mitchell, when he ap
peared before this subcommittee in 1978, said this: 

Some of the studies of the Commission may contain data that is similar to that 
buried in the archives of other Gover.nment agencies. But nowhere else can one find 
the comprehensive, correctly interpreted, constructively oriented materials that the 
Commission publishes. As a matter of fact, much of the information circulated by 
the Commission is dragged from reluctant Government agencies who realize it could 
put them in an unfavorable light for not fulfilling their civil rights responsibilities. 

We have utilized the Commission's work in citations and briefs 
before the courts. We have used its information to actually build 
up the kind of materials that we need in order to push for civil 
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rights, and it has been very helpful to have the State advisory com
mittees, to have people of the stature that the Commissioners have 
been, because that has helped, also, in making the Commission the 
kind of entity that both friend and foes alike have been able to rely 
on. 

I think independence of the Commission is absolutely mandatory 
because the Commission, serving as the Government's conscience, 
forces the Government to be introspective even when the Govern
ment does not want to be introspective, and I think that is possible 
only because it is independent. 

Just recently, the Commission in its budget enforcement review 
systematically demonstrated there was a retreat underway in the 
civil rights area. We knew there was a retreat, but with the ma
chinery the Commission had, it were able to put the information 
together so we could see it and say: "Here is information that 
shows what we have known, and we have picked up in bits and 
pieces, but here it is/' 

We urge your consideration if you do more than give it the 
straight extension, the 15-year ext~nsion-that you might want to 
give some consideration to the possibility of having subpoena au
thority nationwide for documents, which would facilitate the Com
mission's ability to speak generally rather than being limited as it 
presently is to a case study approach. I say that because a number 
of agencies, entities and civil .rights groups rely very heavily on the 
research that the Commission engages in. 

In conclusion, Mr. Chairman, I would certainly hope that not 
only will the Commission's life be extended but that it get the kind 
of budget authorization that is necessary in order to continue the 
quality and the quantity of its work. 

I was somewhat dismayed several months ago in hearing the 
Chairman of the Commission in a Senate oversight hearing indi
cate that they needed fewer studies, they could get along with a 
smaller staff, and a decrease in budget. 

As a member of the civil rights community of some long stand
ing, it just didn't make sense to me. So we hope that this commit
tee take into consideration the need for an appropriate budget for 
the Commission to carry out the responsibilities for which it has 
been established. 

I certainly appreciate the opportunity to testify today. 
[The complete statement of Ms. Simmons follows:] 
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Mr. Chail:man, and members of the Subccmnittee, I appreciate the 

opportunity to appear before you today :In behalf of the 1,800 branches and 

38 state and area conferences of the National .Association for the Advancaoont 

of Colored People to testify :In support of the reauthorization of the 

U. S.Ccmnission on Civil Rights. 

'Ille NAACP supports a 15 year extension of the life of the _O:mnission 

for several reasons. First, the conditions which led to the estahlislmmt, 

in 1957, of the U. S. Ccmnission on Civil Rights unfortunately still exists. 

Discrimination is alive and unfortunately well. 'Secondly, civil rights 

legislation is difficult to enact and once enacted is slow to be enforced. 

Scuetimes, it becanes necessary to spotlight :Iniiction, delayed action 

and/or reversals of civil rights. It is :In this context that the 'l'IOrk of the 

Ornnission becanes DDst in1!)0rtant. It is the sole agency with general over

sight J."esponsibility :In the Federal GoverDilEilt. It has aptly ·been referred 

to as the "conscience" of the government. If there ever was a time for 

what has been referred to as "consciousness-raising'' :In the goverrnoont, that 

time is DOW. 

During the past t'l'IO years, the civil rights cannunity has been involved 

:In a "thumb-in-dike" operation attenpting to bold back what threatens to 

becane a tidal wave of civil rights reversals. 'Ille Administration's support 

for tax exenptions to private schools which discriminate; the planned 

erosion·:ln affirmative action by the Office of Federal Contract Canpliance; 

the numerous activities of the U. S. Department of Justice regarding 

bising, court stripp:lng; the drastic cuts :In operating funds for Federal 

civil rights agencies and the Administration• s obstinate refusal to support 

the extension of the Voting Rights Act, to IIElltion a few, supports the 
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NAACP' s position that the Ccmnission is needed DDre than ever in the 

years ahead. 

The wealth of information made possible by the continuing DDnitoring 

of the enforcamnt of the Voting Rights Act-the studies and hearings held 

by the Ccmnission pre-1965 and subsequent thereto were vitally important 

in providing the information needed by this Subcomnittee and the O:lngress 

in determining that a 25 year eictension of the Voting Rights Act was needed. 

The Ccmnission has been the enti'i;y cited-reports, testiDDny, recoomandations

in the deliberations on every piece of civil rights legislation considered 

by the O:lngress since its inception. 

My predecessor, the legendary Clarence Mitchell, in his appearance 

before this SUbccmnittee in 1978, addressing himself to the need f= the 

Ccmnission stated: 

Sc:lm of the studies of the Ccmnission may contain data 
that is -similar to that buried in the Archives of other 
govenmmt agencies. But nowhere else can one find the 
ccmprehensive, correctly interpreted, constructively 
oriented materials that the Ccmnission publishes. As a 
matter of fa.ct, Imich of the information. circulated by the 
Ccmnission is dragged from reluctant govenmmt agencies, 
who realize it could put them in an unfavorable light f= 
not fulfilling their civil rights responsibilities. 

The Ccmnission•s reports have been cited in briefs, speeches and other 

statenents by a Imlltitude of agencies and groups. Many of the groups 

which rely on the Ccmnission' s 'l\'Orks are hard put to raianber •• the arduous 

task of collecting information _and interpg:eting it before the Ccmnission•s 

responsibilities were expanded so it could serve as a national clearinghouse 

of information. 

We believe, Mr. Cha.uman, and nenbers of the Subccmnittee that the 

Cbornission•s ability to feel the pulse of the national ccmmmity through 
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state advisory ccmnittees canbined with its DDnitoring of Federal agencies 

is essential in pinpointing the '\"\'Ork yet to be acccmplished in making 

equality of opportunity a reality for millions of Americans. 

Independence of the Camdssion 

'lhe Congress wisely made the U. S. Camdssion on Civil Rights an 

independent, bipartisan entity and that independence should be-mist be-

retained. Independence is crucial to the role the Cmmission lllllSt play 

as the government's conscience. Its stndies and reports have oft:inEs forced 

the government to be introspective ~en when it had no desire to look within. 

'lhe Cmmissioo lllllSt maintain its integrity regardless of political. winds of 

change and this is possible only if the a:mnission is separate frcm the 

EKecutive branch. 

Just recently, the Ccmnission in its budget enfo=t review systana.tic

ally damnstrated that there was a retreat underway in the civil rights 

area. But for the fact that the Camdssion was an independent entity, the 

review may never have seen the light of day becanse it is problana.tic as 

to . whether such a report v.uuld have been cleared for publication. Another 

example which CCl!eS to mind is the Camdssion's opposition to the Administra

tion's retreat on Title IX coverage. 

If the Ccmnission is to serve the purpose ·for which it was created, 

this Congress lllllSt insure its independence. 

Subpoena Authority 

'lhe NAACP urges this Ccmnittee and the Congress to broaden the subpoena 

authority of the Camdssion on Civil Rights to provide for its use in 

connection with studies as well as hearings and that the subpoena be nation

wide for doct.nmnts as this v.uuld facilitate the Camdssion's ability to 

speak generally rather than having to rely solely on a case-stndy approach. 
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It occurs to us that this would be le.ss costly in that the Ccmnission \\Ullld 

not have 
• 

to bold IIllltiple hearings on the smre subject. and it would permit 

~e 0::rnnission to gather information it cannot now gather without a hearing. 

Conclusion 

Mr. Chail.'lnan, the NAACP 'IIOuld be raniss if it did not mention several 

additional concerns. We urge the O::rnnittee to consider a provision in the 

bill reauthorizing thP O::rnnission which would allow the Ccmnission to sul:mit 

its budget to the appropriate Congressional coomittee and to the Office 

of Management and Budget sirnltaneously. CUrrently,. thP O::rnnission's budget 

n:nst be cleared through 00B and therefore its budget is reflective of' 

\\hat the .Administration approves. 'Iha NAACP beli61le5 that silillltaneous 

suJ:mission of the budget has s::me llEI"it. 

'Iha Paper\lork Reduction Act,which has been a 'I\Orris::me issue for the 

civil rights caimmity, poses s::me constraints on the Ccmnission and its 

info:cma.tion gathering. CUrrently, the Ccmnission 11'.llSt clear, through the 

Office of Management and Budget, any questionnaire that is to be sent to· 

10 or =re people. 'Ibis constraint effectively prevents survey research 

unless such research is deaned necessary by the .Administration. We urge the 

O::rnnittee to consider the advisability of the Congress exanpting the Ccmnission 

fran this requiranent as has been done in the case of regulatory agencies. 

Finally, Mr. Chail.'lnan and nenbers of the Subcoomittee, we urge an 

adequate funding level for the '\\Ork of the Ccmnission. 

'!hank you for this opportunity to express the NAACP' s views on the need 

for the continued independence of the Ccmnission; lengthening of the life 

of the Ccmnission; nationwide subpoena Bllthority for docuIIents and adequate 

funding for the '\\Ork bf the O::rnnission. 
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Mr. EDWARDS. Thank you, Ms. Simmons. 
Mr. Arnoldo Torres. 
Mr. TORRES. Mr. Chairman, thank you very much for your very 

kind compliments of my work as a representative of the league. 
That was very kind of you. 

For the record, my name is Arnold S. Torres. I am the national 
executive director for the League of United Latin American Citi
zens, this country's oldest and largest Hispanic organization. We 
are honored to be given this opportunity to testify before this sub
committee on the extension of and authorization for the U.S. Com
mission on Civil Rights, and to strongly indicate our support for 
H.R. 2230. 

Members of this subcommittee and the full Judiciary Committee 
are well aware of the work that the U.S. Commission on Civil 
Rights has done to educate the public, uncover discrimination, in
vestigate and recommend remedies for the attainment of equal 
rights for all Americans. 

Since the inception of the Commission in 1957, it has given a 
great deal of attention to investigating transgression of voting 
rights. A group of Americans facing major problems in their quest 
for full participation in American society has been black Ameri
cans. The Commission was and has been instrumental in bringing 
about the passage of the Voting Rights Act as a result of many of 
the works that it has conducted. 

In addition, a great deal of its work has served as a stimulus for 
change in the treatment of black Americans. Recognizing the insti
tutional racism confronting the fight for equal rights of the black 
Americans, the Commission has waged a relentless effort in identi
fying, investigating, and recommending improvements in equal pro
tection laws to Congress and the President. 

With regard to the Hispanic community, the Commission has 
begun to take notice of the fact that civil rights violations are a 
major occurrence. In 1975, the Commission published a report enti
tled "A Better Chance to Learn: Bilingual-Bicultural Education," 
in which we were informed of the educational need and merits of 
bilingual-bicultural education. 

We have seen, since then, Commission reports on issues of major 
concern to our community, such as immigration, unemployment 
data, employment discrimination, police-community relations, and 
voting rights. Many of these reports were either completed or de
veloped during the mid-to 1970's (sic). This would appear to coin
cide with the phenomenal growth of the Hispanic population in 
this country from 1970 to 1980. 

The U.S. Bureau of the Census has reported that the Hispanic 
community increased 61 percent during these 10 years. This signifi
cant population growth has brought about, unfortunately, with it, 
growing civil rights concerns and problems confronting Hispanics. 
During the 1970's, the American public and its institutions have 
begun to recognize that Hispanic Americans are indeed a major mi
nority group in this country with major civil rights problems re
quiring specific attention. 

It is, however, imperative that we recognize the need to focus 
more attention on the problems confronting our groups. The phe
nomenal population growth cited also brings with it growing oppo-
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sition to Hispanics from American society in general. Historically 
this has been the reaction to immigrants and now so too are, His-, 
panics encountering major civil rights problems. Due to the igno
rance most Americans have of Hispanics, and due to the general 
neglect of Hispanic concerns, we are presently confronted with a 
major population group which feels it is being denied coverage of 
equal protection laws and regards Government institutions respon
sible for enforcement of such laws. and unaware and uninterested 
in understanding the Hispanic experience. 

The Commission in conducting the reports we have indicated has 
recognized some of these prqblems and has begun to take some 
action. Furthermore, we strongly believe that the Commission 
must have more Hispanics in policymaking positions and should 
undertake an outreach effort to the Hispanic community. 

It is not our desire nor intention that the Commission solely 
focus on Hispanic concerns, but rather that there be an integration 
of our views in the work conducted by the Commission when appro
priate. 

It is clear to us that the work of the Commission is never ending, 
but rather, ever-increasing. Therefore, with regards to the exten
sion of and authorization of the U.S. Commission, we would recom
mend, one, that the Commission be extended for 15 years. Recog
nizing the major issues and work ahead, the Commission should 
have the stability needed in order to develop its longitudinal stud
ies as well as to set in motion a short- and long-term study agenda. 

Furthermore, this time period would coincide with the extension 
of the Voting Rights Act of 1982 which the Commission has a pri
mary responsibility for monitoring and assessing. In addition, 
American society, especially those most concerned with their civil 
rights, should know that Congress is firmly committed to the con
tinuation of the work of the Commission. 

Reauthorization. Based on the scenario we have previously out
lined, the Commission will be confronting an additional request for 
examination of civil rights concerns. We believe that the Commis
sion should establish a specific program to undertake ongoing stud
ies of civil rights problems confronting immigrant groups in the 
United States. 

This recommendation with regards to reauthorization and the 
funding levels, is very important, because all immigrant groups to 
this country, whether they be white, black, green, red, orange or 
whatever color or cultural background, have always gone through 
significant adjustment periods in this country, and some, unfortu
nately, have never been allowed to be part of American main
stream. So consequently, they are continually having civil rights 
problems. So I believe that as we see the future, or we can antici
pate the future, based on the present and past, we can easily see 
future population movements, of people from other countries to the 
United States. Whether we want to accept it or not, they will be a 
part of American society. 

There is a need to begin to focus on the problems that will con
front these immigrant groups as they become, hopefully, integrated 
and part of American mainstream. In addition, due to the need to 
better educate the general public as well as to educate affected 
groups to the work of the Commission, funding should be targeted 
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for educational outreach programs. We would recommend that for 
fiscal 1984, 1985, and 1986 the Commission be authorized to spend 
$14.5 million, which would reflect an increase of $2.4 million in the 
Reagan administration request for fiscal year 1984. 

National subpoena. I believe that the representative of the 
NAACP has given a very good rationale for the need for national 
subpoena powers with regards to information. We regard the' fact 
that the inability to secure information at times on the national 
level has, in fact, stifled the investigative and research efforts by 
the Commission and in fact has stopped them from conducting cer
tain reports as accurately as they would have liked to. 

In closing, we are well aware of the criticism which has been 
vented toward the U.S. Commission on Civil Rights for its work in 
identifying civil rights problems. The critics have indicated that 
the Commission has viewed and discussed these problems in a very 
narrow and preconceived manner. Unfortunately, the Commission 
is responsible for informing us about aspects of American life 
which most people find unacceptable, and at times, extremely ab
horrent. Nonetheless, the Commission must continue to serve as 
our conscience for human dignity and respect. If the Commission 
needs improvements, let us work together to ensure that they are 
brought about in a responsible and logical fashion. We must not 
allow the bad news to serve as our stimulus to respond to the Com
mission, but rather, the information it provides should serve as a 
rallying point for the cause of equal protection and treatment of all 
Americans. 

Thank you very much, Mr. Chairman, and I would certainly en
tertain and appreciate very much to get as many questions for this 
panel as the first speaker got, on the Finn article. 

[Mr. Torres' full statement follows:] 
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Goon M)RNING, MR. CHAIRMIIN AND MEMBERS OF THE 1-busE SUBcor-v-11TTEE oN C1v1L 

AND CoNSTITUTIONAL RIGHTS, I AM AANOLDO S, ToRRES, NATIONAL E°xECUTIVE DIRECTOR 

OF THE LEAGUE OF UNITED LATIN MRICAN CITIZENS (Wl.AC), WLAC IS THIS COUNTRY'S 

OLDEST AND LARGEST HISPANIC ORGANIZATION WITH OVER 100,000 M:MBERS IN 45 STATES, 

WE AAE· H:>NORED TO BE GIVEN THIS OPPORTU'l!TY TO TESTIFY BEFORE THIS SUBCO!i'11TTEE 

ON THE EXTENSION OF AND AUTHORIZATION FOR THE U~·s, Col"l1!SSION ON Cnl!L RIGHTS , 

THE l-£MBERS OF THIS SUBCOM-IITTEE AND FULL JUDICIARY COM-IITTEE ARE WELL AWARE 

OF THE l'()RK THE U,S, CoM-!ISSION ON CIVIL RIGHTS HAS DONE TO EDUCATE THE PUBLIC, 

UNCOVER DISCRIMINATION, INVESTIGATE AND REC<Hi:ND REM:DIES FOR THE ATTAINMENT 

OF EQUAL RIGHTS FOR ALL MRICANS, IT HAS OFTEN Til'ES BEEN ABLE TO FORECAST 

POTENTIAL CIVIL RIGHTS PROBLEMS AS WELL AS TO EFFECTIVELY INVESTIGATE AND M)NITOR 

MEAS OF MAJOR CONCERN, PERHAPS M)RE Il'PORTANTLY THE Co!i'1!SSION HAS SERVED 

AS A NEVER-ENDING VOICE FOR EQUAL RIGHTS, A VOICE THAT CONSTANTLY EMPHASIZES 

EQUITY AND JUSTICE, 

SINCE THE INCEPTION OFTHB:.CoM-!!SSION IN 1957, IT HAS GIVEN A GREAT DEAL OF 

ATTENTION TO INVESTIGATING TRANSGRESSIONS OF VOTING RIGHTS, A GROUP OF Jll.ERICANS 

FACING MAJOR PROBLEMS IN THEIR QUEST FOR FULL PAITTICIPATION IN MRICAN SOCIETY 

WERE BLACK-MRICANS, THE CoM-!!SS!ON WAS AND HAS BEEN INSTRU1'ENTAL IN BRINGING 

ABOUT THE PASSAGE OF THE VOTING RIGHTS ACT, IN ADDITION, A GREAT DEAL OF ITS 

WORK HAS SERVED AS A STIMULUS FOR CHANGE IN THE TREATMENT OF BLACK-MRICANS, 

RECOGNIZING THE INSTITUTIONAL RACISM CONFRONTING THE FIGHT FOR EQUAL RIGHTS 

FOR BLACK-JIMERICANS, THE CoM-!!SS!ON HAS WAGED A RELENTLESS EFFORT IN IDENTIFYING, 

INVESTIGATING AND RECO'lMSNDING IJIPROVEl'ENTS IN EQUAL PROTECTION LAWS TO WNGRESS 

AND THE PRESIDENT, 

WHILE THE Co!i'1!SSION HAS BEEN EFFECTIVE IN RAISING THE CONSCIOUSNESS OF 

fll.ERICAN SOCIETY TO THE CIVIL RIGHTS OF BLACK-Jlr.'ERICANS, IT HAS ALSO SERVED TO 

EXPOSE TO THE PUBLIC THE STATE OF CIVIL RIGHTS AFFJ;IIRS CONFRONTING hlERICANS IN 

GENERAL lT HAS BEEN ABLE TO EDUCATE ALL OF US TO THE REALITY THAT CIVIL RIGHTS 

VIOLATIONS CAN AND DO AFFECT ALL OF US REGARDLESS OF ETHNICITY, SEX, RELIGIOUS 

BEL!Efi, COLOR OR PHYSICAL STATUS, 
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WITH REGARD TO THE HISP~IC,COM'IUNITY, THE Coti'l!SSION HAS BEGUN TO TAKE 

NOTICE OF THE FACT THAT CIVIL RIGl-!TS VIOLATIONS ME A MAJOR OCCURRENCE, IN 

1975, THE Coti'l!SSION PUBLISHED A REPORT ENTITLED "A BmER CHANCE ro LEARN: 
B1uNG1JA1 /Bmn JUBAi EnUCArnlN. IN WHICH WE l'ERE INFoRM:D oF THE EDUCATIONAL 

NEED AND MERITS OF BILINGUAUBICULTURAL EDUCATION, WE HAVE SEEN.SINCE THEN 

CoM'l!SSION REPORTS ON ISSUES 9F l'AJOR CONCERN TO OUR COM'IUNITY, SUCH AS lti'l!

GRATION, UNEWLOYl'ENT DATA, EWLOY!"ENT DISCRIMINATION, POLICE-COM'IUNITY RELATIONS, 

AND VOTING RIGHTS, 

MANY OF THESE REPORTS WERE EITHER COl'PLETED OR DEVELOPED DURING THE MID

TO LATE-1970's, THIS \\UULD APPEAR TO COINCIDE WITH THE PHENOl'ENAL GROWTH OF 

THE HISPANIC POPULATION IN THIS COUNTRY FROM 1970 TO 1980, THE u·,S, BUREAU 

OF THE CENSUS REpQRTED THAT THE HISPANIC Cor-MJNITY INCREASED 61% DURING THESE 

TEN YEARS, THIS SIGNIFICANT POPULATION GROWTH IN TEN YEARS ALSO BROUGHT WITH 

IT GROWING c1v1L RIGHTS CONCERNS oF H1sPAN1cs. DURING THE 1970's THE MRICAN 

PUBLIC AND ITS INSTITUTIONS HAVE BEGUN TO RECOGNIZE THAT HISPAN!C-MRICANS 

ARE !Nll:ED A M.IIJOR MINORITY GROlP IN THIS COUNTRY WITH M.IIJOR CIVIL RIGl-!TS PROBLEMS 

REQUIRING SPECIFIC ATTENTION, 

lT IS, HOWEVER, ll'PERATIVE THAT WE RECOGNIZE THE NEED TO FOCUS MlRE ATTENTION 

ON THE CIVIL RIGHTS PROBLEMS CONFRONTING THE FASTEST GROWING MINORITY GROUP 

IN MRICAN SOCIETY, THE PHENOME/'JAL POPULATION GROWTH CITED, ALSO BRINGS WITH 

IT GROWING CPPOSITION TO HISPANICS FROM AMERICAN SOCIETY, As HAS HISTORICALLY 

BEEN THE REACTION TO lti'l!GRANTS AND NON-Pi'JGLO GROUPS, HISPANICS ARE ENCOlNTERING 

M.IIJOR CIVIL RIGHTS PROBLEMS, DUE TO THE IGNORANCE MlST MRICANS HAVE OF HISPANICS, 

AND DUE TO THE GENERAL NEGLECT OF HISPANIC CONCERNS, WE ARE PRESENTLY CONFRONTED 

WITH A M.IIJOR POPULATION GROUP 1\1-f!CH FEELS THAT IT IS BEING DENIED COVERAGE OF 

EQUAL PROTECTION LAWS AND REGARDS GOVERNMENT INSTITUTIONS REpONSIBLE FOR ENFORCEMENT 

OF SUCH LAWS AS LmWARE AND l.l'l!NTERESTED IN UNDERSTANDING THE HISPANIC EXPERIENCE, 

THE Cow-11ss10N IN CONDUCTING THE REpORTS WE HAVE INDICATED HAS RECOGNIZED SOM: 

OF THESE PROBLEMS AND HAS BEGUN TO TAKE ACTION, 

AREAS OF M.IIJOR CONCERN TO HISPANICS ARE SCHOOL SEGREGATION WHICH STUDIES 

INDICATE HISAPNIC CHILDREN ARE THE ~DST SEGREGATED GROUP IN Al"ERICAN PUBLIC EDU

CATION, DISCRIMINATION IN HIGHER EDUCATION, VIOLENCE PERPETRATED BY HATE GROUPS 

AND THE CONSTANT CIVIL RIGHTS VIOLATIONS OF MIGRANT F~\-ORKERS, THESE ARE 

PROJECTS WE BELIEVE THE Ulti'l!SSION SHOULD BEGIN TO INVESTIGATE AS SOON AS POSSIBLE. 



52 

NRTiiERl-tlRE, WE BELIEVE TiiE CwMiss10N liJST HAVE MJRE HISPANICS IN POLICY"' 

MAKING POl,ITIONS AND SH:lll.D lMlERTAKE AN OUTREACH EFFORT TO THE HISPANIC 

C~ITY, IT IS NOT OUR DESIRE NOR INTENTION THAT THE UlJll'IISSION SOLELY FOCUS 

oN H1sPAN1c CONCERNS, Bur RATHER THAT TiiERE BE AN INTEGRATION OF oUR VIEWS IN 

WORK CONDUCTED BY THE UlJll'IISSION WHEN APPROPRIATE',' THE WORK OONE BY THE Ul1'V-1ISSION 

THUS FAR MUST NOW BE FOLL.OWED UP BY ADDITIONAL EFFORTS FOR AS OUR POPULATION 

GROWS, SO TOO WILL OUR EXPECTATIONS, AS WELL AS THE RELUCTANCE TO ALLOW OUR FUlL 

PARTICIPATION IN MAINSTREAM JIMERICA, A GOOD EXAI-PLE OF THIS ATTITUDE IS 

EXHIBITED BY THE ANTI-Il'MIGRANT SENTIMENT AND THE ANTI-CIVIL RIGHTS POLICIES 

THE U,S, GOVERNMENT HAS RECENTLY ENACTED, 

THE Cor,r,,IsSION, IN ITS WORK, HAS BROUGHT ABOUT A GROWING RECOGNITION OF 

CIVJL RIGHTS PROBLEMS ALSO CONFRONTING WOf'fN, THE HANDICAPPED AND HAS INDICATED 

ltlDERTAKING MIUOR STUDIES TO EXAMINE RELIGIOUS DISCRIMINATION, AND EWLOYI-ENT 

DISCRIMINATION CONFRONTING EASTERN AND SOUTHERN EUROPEAN GROUPS, 

IT IS CLEAR TO US THAT THE WORK OF THE Ul1'V-1ISSION IS NEVER-ENDING BUT 

RATHER EVER-INCREASING, WE HAVE HAD Sa-1E MIUOR CONCERNS WITH THE LACK OF 

SU'PORT THE REAGAN J\Ix,\INISTRATION AND SOME M:MBERS OF CoNGRESS HAVE DEMJNSTRATED 

FOR ENFORCEI-ENT OF CIVIL RIGHTS LAW AND ESPECIALLY THE Col'T-!!SSION, RECENTLY, 

\'IE READ OF THE Co!'M!SSION'-S EFFORTS TO SECURE CIVIL RIGHTS INFORMATION FROM 

TiiE \lttITE lloUSE AND FEDERAL AGENCIES Wl-0 HAD BEEN UICOOPERATIVE AND HAD IGNORED 

REPEATED REQUESTS, WE HAVE SEEN AND OUR COl'MUNITY HAS EXPERIENCED THE CONSEQUENCES 

OF THIS NON-ENFORCEMENT AS WELL AS EFFORTS TO DISMANTLE AND lMJERMINE CIVIL RIGHTS 

LAW, THIS REGRESSION, COU'LED WITH A GROWING NEED BY H!SP.ANICS AND OTHERS TO HAVE 

TiiEIR CIVIL RIGHTS CONCERNS ADDRESSED, RESlLT IN THE NEED FOR A STABLE~ FULLY 

SU'PORTED AND ADEQl,IATELY FUNDED Ull'T-IISSION ON CIVIL RIGHTS, THEREFORE, WITH REGARDS 

TO THE EXTENSION OF AND AUTIDRIZATION OF THE U,S, Ull'T-IISSION ON CIVIL RIGHTS, 

WE WJULD RECQ'oM:ND THAT: 

I Ull'tl!SSION BE EXTENDED FOR ]5 YEARS 
RECOGNIZING THE MIUOR ISSUES AND WORK AHEAD, THE Ul1'V-1!SSION SHOULD 

HAVE THE STABILITY NEEDED IN ORDER TO DEVELOP ITS LONGITUDINAL STUDIES AS 

WELL AS TO SET IN MlTION A SHORT- AND LONG-TERM STUDY AGENDA, FURTHERl"ORE, 

THIS TIME PERIOD WOULD COINCIDE WITH THE EXTENSION OF THE VOTING RIGHTS 

ACT OF 1982 WHICH THE Uli'T'\ISSION HAS A PRIMARY RESPONSIBILITY FOR MJNITORING 

AND ASSESSING, IN ADDITION, ftl.1ERICAN SOCIETY, ESPECIALLY THOSE MJST CONCERNED 

WITH THEIR CIVIL RIGHTS SHOULD KNOW THAT CoNGRESS IS FIRMLY CO~MITTED TO 
I 
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THE CONTINUATION OF THE WlRK 'OF THE Co!'MISSION, 

lJNFORTUNATELY, THE NEED TO f,tJNITOR, INVESTIGATE AND RECOMND 

lli'ROVEM:NTS OF CIVIL RIGHTS MATTE~S CONFRONTING MRICANS, WILL 

LWXlUBTEDLY CONTINlE WITH US, WE 00 NOT BELIEVE THJl.T THE CoMMISSION 

NEEDS REAFFIRMING EVERY FIVE YEARS, RATHER OUR COf,V,llTMENT FOR 

Co!'M!SSION WORK SHOU.D BE MADE CLEAR AND SHOULD BE STABLE, 

I REAlJJH)RJ ZAT!ON 
BASED ON THE SCENARIO WE HAVE PREVIOUSLY OUTLINED, THE CoM'1ISSION 

WILL BE CONFRONTING ADDITIONAL REQUESTS FOR EXAMINATION OF CIVIL RIGHTS 

CONCERNS, WE BELIEVE THAT THE CoM'11SSION SHOULD ESTABLISH A SPECIFIC 

PROGRAM TO UNDERTAKE ON-GOING STUDIES OF THE CIVIL RIGHTS PROBLEM, 

CONFRONTING ll'MIGRANT GROuPS IN THE u.s·. IN ADDITION~· DUE TO THE 

NEED TO BETTER EDIXATE THE GENERAL PUBLIC AS WELL AS TO EDUCATED 

AFFECTED GROIPS TO THE WORK OF THE CoM'11SSION, FUNDING SHOULD BE 

TARGETED FOR EDOCATIONAL OUTREACH PROG.RAMS, WE WOULD RECa-ll'fND THAT 

FOR fY'84, '85, '86, THE Coffl!SSION BE AUTHORIZED TO SPEND $14,5 MILLION 

WHICH WOULD REFLECT AN INCREASE OF $2·,4 MILLION IN THE REAGAN 
An-'11NISTRATI00 1S REQUEST FOR fy'84. THESE ffiN!ES SHOULD BE TARGETED FOR 

ONGOING STUDIES OF CIVIL RIGHTS PROBLEMS CONFRONTING !!'MIGRANTS AND 

FOR EDUCATIONAL OUTREACH, 

I NAuONAL SUBPOENA 
THE Co!'M!SS!ON'S QUEST FOR INFORMATION PERTAINING TO CIVIL RIGHTS 

MIi.TIERS SHOULD NOT BE IM'EDED, AND IN FACT, MUST BE EXPANDED BEYOND ITS 

EXISTING 50 MILE SUBPOENA POWERS, WE BELIEVE THE CoM'1ISSION SHOULD BE 

AUTHORIZED NATIONAL SUBPOENA POWERS SO AS TO INSURE THAT ITS WORK IS 

THOROUGH AND ACCURATE, THE PRESENT 50 MILE LIMITATION IS EXTREM:LY 

CLl'lBERSOr-"E AND SERVES, AT TIM:S, AS A MGJOR OBSTACLE TO THE u:t-1MISSION'S 

f,tJNITORING AND INVESTIGATIVE EFFORTS, THIS LIMITATION HAS, AND WILL 

CONTINUE TO, HINDER THE Co~Y-l!SS!ON's RESEARCH EFFORTS AND BECAUSE OF 

THE INABILITY TO SECURE CERTAIN INFORMATION WILL STIFLE ITS MISSION, WE 

REGARD THE NEED FOR NATIONAL SUBPOENA ROWERS AS BEING IM'ERATIVE IF 

THE Coi'i-1!SSION IS TO CONTINUE ITS WORK, 

IN CLOSING, WE ARE WELL AWARE OF THE CRITICISM WHICH HAS BEEN VENTED TOWARDS 

THE U,S, Co!'M!SSION ON CIVIL RIGHTS FOR ITS WORK IN IDENTIFYING CIVIL RIGHTS PROBLEMS, 
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THE CRITICS HAVE INDICATED IBAT THE Col-MISSION HAS VIEWED AND DISCUSSED THESE 

PROBLEMS IN A VERY NARROW AND PRE-CONCEIVED twlNER, UNFORTI.l'lATaY, THE Comrs

SION IS RESPONSIBLE FOR INFORMING US AOO!Jr ASPECTS OF Jlr.-ERICAN LIFE WHICH JIDST 

PECPLE FIND UNACCEPTABLE, i'b.ETHELESS, THE CoM'!ISSION l'UJST CONTINUE TO SERVE AS 

OUR CONSCIENCE FOR HlnN DIGNITY AND RESPECT, IF THE CoM'!!SSION NEEDS Il'PROVEMENTS, 

LET US hORK TOGETHER TO INSURE IBAT THEY ARE BROUGHT AOO!Jr IN A RESPONSIBLE AND 

LOGICAL FASHION, WE MUST NOT ALLOW THE BAD NEWS TO SERVE AS OUR STIMULUS TO 

RESPOND TO THE UlMMISSION Bur RATl-£R THE INFORMI\TION IT PROVIDES SHOULD SERVE AS 

OUR RALLYING POINT FOR THE CAUSE OF EQUAL PROTECTION AND TREATM:NT OF ALL 

AMERICANS, 

THANK-You, 
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Mr. EDWARDS. Well, thank you very much, Mr. Torres, and now 
we will hear from Mr. Ralph Neas, the executive director of the 
Leadership Conference on Civil Rights. 

Mr. NEAS. Thank you, Mr. Chairman. Members of the subcom
mittee, I am Ralph Neas, executive director of the Leadership Con
ference on Civil Rights, a coalition of 165 national organizations 
representing blacks, Hispanics, women, labor, Asian Americans, 
the disabled, senior citizens, native Americans, and religious 
groups. 

Before I begin my testimony, Mr. Chairman, I want to take this 
opportunity to express once again the deep appreciation of the 
leadership conference for the work of this subcommittee in guiding 
in a bipartisan way the extension of the Voting Rights Act through 
the 97th Congress. 

This subcommittee, led by Congressmen Edwards and Sensen
brenner and Washington, and by Congressman Conyers in the full 
committee, played an historic role in the passage of the most effec
tive and important civil rights measure enacted in almost two dec
ades. 

Mr. Chairman, the leadership conference is grateful for the op
portunity to testify on behalf of the legislation to extend the life of 
the U.S. Civil Rights Commission. This measure is one of the con
ference's top legislative priorities for the 98th Congress. For the 
past 25 years, the Civil Rights Commission has served two princi
pal purposes which, though somewhat changed in character over 
the years, are as vital now as they have been in the past. 

The first function is the investigation of the progress of the 
nation in achieving equality of opportunity in such critical areas as 
education, jobs and housing, and of the extent to which discrimina
tion remains a barrier to individuals seeking to fulfill their poten
tial; and the second function is monitoring performance of other 
Federal agencies charge with implementing civil rights laws and 
making recommendations for improved enforcement. The Commis
sion has performed these two functions with great distinction. Its 
work constitutes a proud chapter in this Nation's history of seeking 
to provide equality of opportunity for all our citizens. 

Indeed, the Commission has had a major effect in all civil rights 
legislation passed from 1960 to date. If anyone studies the debate 
on these bills, it will become clear that the Commission's reports, 
testimony, and recommendations are widely quoted to support posi
tive positions supporting civil rights. 

The research done by the Commission on the particular subject
under consideration very often provided the convincing data 
needed to influence the course of legislation. Congress, the courts, 
and the public have accepted the findings of the Commission as the 
findings of an official disinterested Government agency, and have 
reacted to them accordingly. 

Another achievement of the Commission has been to alert the 
public to developments in the area of civil rights, both favorable 
and unfavorable. Its comprehensive report on all aspects of Ameri
can life are always well publicized, well received, and informative. 
We believe they have helped shape public opinion favorable to the 
exercise of civil rights, and have held down many of the attacks on 
the assertions of those rights. 
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Although everyone acknowledges the contributions of the Com
mission, there are those who question whether there is still a need 
to extend the life of the Commission. The answer is a resounding 
"yes." No one who sat before this subcommittee listening to almost 
3 months of hearings on the extension of the Voting Rights Act 
could have walked away without acknowledging the existence of 
persistent discrimination in this country. 

Indeed, the evidence was so overwhelming that it constituted the 
basis for the longest and strongest extension of the Voting Rights 
Act ever. But as the well documented reports of the Civil Rights 
Commission have pointed out in recent years, pervasive discrimina
tion still haunts us in housing, in employment, in education, and in 
many other areas of American life. This discrimination threatens 
our professed ideals and stands as a barrier to the achievement of 
important national goals. 

Mr. Chairman, there is another important reason to extend the 
life of the Civil Rights Commission. We now need, perhaps more 
than ever, an independent, nonpartisan agency to monitor the civil 
rights .activities of the Federal Government. 

Regrettably, civil rights is in a state of crisis. For the representa
tives of the radical right, both those in the Reagan administration 
and on Capitol Hill, still seek through their policies to weaken our 
civil rights laws and to dismantle the Federal Government's en
forcement apparatus. 

In the words of Dr. Arthur Flemming, we face the "distinct possi
bility of a second post reconstruction." A brief summary of the ad
ministration's record will show the dimensions of these regressive 
efforts. 

The Reagan administration, until the very final moments before 
the passage, led the fight against a strong and effective Voting 
Rights Act extension. 

The administration hatched the brazen scheme to reverse the 
long established Federal policy mandated by court decisions to 
deny tax-exempt status to educational institutions which discrimi
nate on the basis of race. 

The administration supports legislation which would limit the ju
risdiction of the Federal courts over certain constitutional issues, 
thus risking what David Brink, former president of the American 
Bar Association, calls the most serious threat to our constitutional 
scheme of government since the Civil War. 

The Department of Justice, as well as other agencies charged 
with equal opportunity responsibilities, has not been vigorously en
forcing the law of the land with respect to housing discrimination, 
employment discrimination, educational discrimination, and in 
many other types of discrimination. 

It is truly tragic that the bipartisan congressional coalition on 
civil rights on Capitol Hill, which generally produced a good con
gressional record on civil rights during the 97th Congress, has had 
little effect on the civil rights policies of the administration. With
out question, it is vital that the U.S. Civil Rights Commission must 
be given a mandate to monitor carefully what the administration is 
doing-or not doing-with respect to civil rights. While we must 
extend the life of the Commission, the mere act of extension would 
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not be enough, for we must also ensure that we preserve the inde
pendence, the integrity, and the effectiveness of the Commission. 

In several respects, the Commission is an unusual body. It is lo
cated in the executive branch, but its structure and functions are 
similar to those of independent regulatory agencies. One function 
of the Commission we have discussed, its duty to "appraise the 
laws and policies of the Federal Government with respect to dis
crimination or denials of equal protection of the laws * * * or in 
the administration of justice" is particularly crucial. For the Com
mission to carry out this role properly, its members must be pre
pared to exercise independent judgment, to point out failings in the 
enforcement of civil rights caused by departments in the executive 
branch, and indeed, where necessary, to be critical of the Presi
dent's performance of his constitutional duty to take care that the 
laws are faithfully executed. 

It is fair to say that the Commission's positive reputation over 
the years rests as much on the courage of Commissioners in taking 
issue with the Presidents who appointed them as on the reliability 
of the agency's investigations and research. 

Congress in establishing the Commission recognized this need for 
independence. From the outset in 1957, the authorizing statute has 
provided that no more than three of the six members may be of the 
same political party, that the Commission report to the Congress as 
well as to the President, and that all Federal agencies shall cooper
ate fully with the Commission to enable it to carry out its duties 
effectively. 

The one major gap in assuring the independence of the agency is 
in the failure of Congress to provide fixed terms of office, as it does 
with regulatory agencies. Because the Agency was viewed as tem
porary, no terms were specified, and the Commissioners have 
served at the pleasure of the President. 

Over the years, however, Presidents have recognized and respect
ed the Commission's need for independence. With one exception
President Richard Nixon's dismissal of Father Hesburgh as a 
Chairman in 1972-members of the Commission have been re
placed only when they voluntarily resign, because of ill health, or 
for other personal reasons. President Reagan, however, has broken 
with this bipartisan tradition. He fired Dr. Arthur Flemming, a 
lifelong Republican who has served for many years in Government, 
under many different Republican and Democratic Presidents-I be
lieve eight in total-and the President has sought the wholesale re
placement of the Commission's members. While President Reagan, 
arguably, has the authority to name an entirely new Commission, 
his actions clearly threaten to subvert the Agency's eligibility to 
carry out its statutory responsibilities. 

The Leadership Conference hopes that this subcommittee will 
focus carefully on the issue of the Commission's independence and 
integrity. Perhaps the committee should consider the possibility of 
staggered terms for members of the Commission. Mr. Chairman, 
the Leadership Conference also believes that the proposed 15-year 
extension would help guarantee the effectiveness and the independ
ence of the Commission. It would allow the Commission to plan 
ahead and provide the needed continuity with respect to its long
range programs. Perhaps most importantly, such a 15-year exten-
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sion would send a strong signal to the entire country that the Con
gress recognizes the problems of discrimination that still exist and 
that it remains totally committed to the Nation's goal of providing 
equal opportunity for all its citizens. 

Mr. Chairman, we are passing through a difficult period with re
spect to civil rights, but despite what some perceived as consider
able odds against us, we were able in the last Congress to pass our 
foremost legislative priority, the extension of the Voting Rights 
Act, and perhaps just as importantly, to block the radical right 
from enacting even one item on their legislative agenda. 

I am confident that we can continue to be successful if we contin
ue to work together as a civil rights coalition, just as hard and just 
as effectively. When the history of this watershed period is written, 
a considerable amount of credit for turning back the forces that 
would have us retreat from our commitments will be given to the 
U.S. Civil Rights Commission. For this independent and nonparti
san organization has provided the Congress and the Nation with 
the documentation to buttress legislative efforts and to hold ac
countable those who would act inconsistently with constitutional 
obligations. This Commission, which has been on the cutting edge 
of ·civil rights issues for so long, has demonstrated once again its 
incalculable value to this country. 

Mr. Chairman, I would like to respond briefly to Congressman 
Sensenbrenner's request to address several issues that he raised in 
his opening statement. First, you mentioned the Chester Finn arti
cle in the Wall Street Journal. Just a few minutes ago, I glanced at 
Mr. Finn's article. 

I note in the first few paragraphs perhaps one of the reasons for 
his fundamental misunderstanding of the Commission's statutory 
authority. As I stated in my testimony, the Commission is charged 
by statute to "appraise laws and policies of the Federal Govern
ment with respect to discrimination or denials of equal protection 
of the law * * * or in the administration of justice." Regrettably, 
Mr. Finn chose, when quoting that statute, to leave out the phrase 
"or in the administration of justice." The Commission's charter re
quires a review of more than just constitutional issues. It's much 
broader, going to the. administration of justice issues. 

Also brought up was the budget analysis by the administration. 
The Reagan administration has taken its defense of its civil rights 
policies into the budget arena, with the inclusion in the fiscal year 
1984 budget materials of Special Analysis J, civil rights activities. 
The ACLU, one of the member organizations of the Leadership 
Conference, I believe, has sent every Member of Congress a copy of 
an eight-page document-and I would just like to read two or three 
paragraphs from that document: 

The current version of Special J is a highly misleading political document which 
claims proposed increased expenditures for civil rights enforcement not only in 
their magnitude but in the context of the overall budget itself represents a substan
tial increase in the priority accorded civil rights. In fact, the opposite is true. These 
civil rights expenditures are even lower than last year, and the increases are being 
channeled away from enforcement programs. The $634 million proposed for civil 
rights enforcement in fiscal 1984 is $27 million over the amount the administration 
estimates will be spent in 1983; however, less than one-third of this increase, $8 mil
lion, is allocated among the principal civil rights agencies. More than two-thirds of 
the proposed increase, $19 million, is allocated to internal EEO administration costs, 
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principally in the Department of Defense, and will have no effect on civil rights en
forcement outside the Federal Government. Major funding cuts are proposed in sev
eral key areas. 

And finally: the enforcement of Federal .statutes to protect civil rights in the 
areas of school desegregation, housing, credit, rights of institutionalized persons and 
coordination of the Federal statutes prohibiting discrimination by recipients of Fed
eral financial assistance will be funded at the same levels as in fiscal year 1983. 

A number of the members of the subcommittee have inquired 
about the definition of civil rights, and whether it has been ex
panded over the years. I think every witness that has testified has 
certainly stated that it has. The Leadership Conference was in
strumental in coordinating the lobbying campaigns on the 1964 bill, 
the 1965 bill, and the 1968.bill, but the Leadership Conference in 1969 
recognized that these constitutional rights alone are not sufficient to 
secure equality of opportunity. Accordingly, the Leadership Con
ference expanded its definition of civil rights to mean not only the 
establishment and enforcement of civil rights in law, but also the 
realization of social and economic conditions in which alone the 
fulfillment of these rights is possible. 

Mr. Chairman,- I thank you for the opportunity to testify on 
behalf of the Leadership Conference, and the Conference looks for
ward to working with the subcommittee to ensure the expeditious 
consideration and passage of this most important legislation. 

[The full statement of Mr. Neas follows:] 
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Statement of Ralph G. Neas 

·Executive Director 

• Leadership Conference on Ci~il Rights 

On Behalf of Legislation 'To 

Extend The Life Of The United States 

Commission On Civil Rights 

March 24, 1983 

Mr:. Chairman and ·members of the ·Su_bcommittee, ~ am Ralph G. Neas, Ex~cutive 

Director of the Leadership Confei;ence on Civil Rights, a coalition ·of 165 national 

organizations representing Blacks, Hfspanics, women, labor, Asian Americans, the 

disabled·, senior citizens, Native Americans, and, religious groups. 

Before I begin my testimony, Mr. Chairma_n, I want to take this• opportunity to 

express once again the deep appreciation of the Leadership Conference for the work of 

this Subcommittee in guiding the extension of the Voting Rights Act through the 97th 

Congress. This Subcommittee, ?.nd Congressmen Edwards and Sensenbrenner in particular,, 

played an historic role in the passage of the most effective and important civil 

rights measure enacted in almost two decades. 

Mr. Chairman, the Leadership Conference is grateful for the opportunity to testify 

on behalf of legislation to extend the 1ife of the United States Civil Rights Commission. 

For this measure is one of the Conference's top legislative priorities for the 98th 

Congress. 

For the past twenty-five years, the Ciyil' Rights Commission has served two princi

pal purposes which, though somewhat changed in character over the years, are as vital 

~ow as they have been in the past. The first function is the investigation of the 

progress of the Nation in achieving equality of opportuni~y in such critical areas 

as education, jobs, and housing and of the extent to which discrimination remains a 

barrier to individuals seeking to fulfill their potential. And the second function is 

monitoring the performance of other Federal agencies charged with implementing civil 

rights laws and making recommendations ·for improved enforcement. 
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The Commission has perfonned these. two functions with great di~tinction. 

Its work constitutes a proud chapter in this Nation's history of seeking to provide 

equality of opportunity for all our citizens. 

Indeed, the C~1m1ission has had an effect on all civil rights legislation passed 

from 1960 to date. If anyone studies the debate on each of these bills, it will 

become clear that the Conmission's reports, testimony, and reco1T111endations are 

widely quoted to support positive positions supporting civil rights. The.research 

done by the Co1m1ission on the particular subject under consideration very often 

provided the convincing data needed to influence the course of legislation. 

In some instances, it may be found that the infonnation supplied by the Conmission 

has likewise been presented-by the Leadership Conference or its constitutent organiza

tions. But coming from an official source, it is granted a recognition of authenticity 

that is not always given to other sources. Congress, the courts, and··the public have 

accepted the findings of the Commission as the findings of an official, disinterested 

government agency, and have reacted to them accordingly. 

Another achievement of the Conmission has been to alert the public to develop

ments in ..the area of civil rights, both favorable and unfavorable. Its comprehensive 

reports on all aspects of American 1ife are always well publicized, well received, 

and informative. We believe they have helped shape public opinion favorable to the 

exercise of civil rights and have helped dull many of the attacks on the assertion 

of those rights. 

The Commission's activities aid and encourage those who work faithfully for the 

protection of constitutional rights and induces those who may be timid to become 

involved and make a contribution. 

Although everyone acknowledges the contributions of the Co1m1ission, there are 

those who question whether there is a n~ed to extend the 1ife of the Co1m1ission. 

The answer is a resounding yes. 

41-825 0-85-3 
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No one who ·sat here before this Sub·c!)mmittee 1istening to almost three months 

of hearings on the extension of the Voting'Rights Act could have walked away without 

·aEknowledging the existence of persistent discrimination in this country. Indeed, 

the evidence was so overwhelming that it constituted the basis fo.r the longest and 

strongest extension of the Voting Rights Act ever. 

But, as the well documented reports of the Civil Rights Commission have pointed out 

in recent years, pervasive discrimina_tion still haunts us in housing, in li!llployrilen~, 

in education, and in· many other areas of American life. This discrimination threatens o_ur 

professed ideals and stands as a barrier to the achi'evement of important national goals. 

Mr. Chai'rman, there is· another important reason to extend the life of the Civil 

Rights Commission. We now need, perhaps more than ever, an independen_t, non-partisan 

agency to monitor the civil rights activities of the Federal government. 

Regretta_bly, civil rights is in a state of .crisis. For the representatives of the 

Radical Right, both in the Reagan Administration and on Capitol Hill, still seek through 

their policies to weaken our civil rights laws ·and to dismantle the Federal government's 

enforcement apparatus. In the words of Dr. Arthur Flemming, we face the "distinct 

po·;sibil ity ·of a Second Post Reconstruction." 

A brief summary of the Administration's record will show the dimensions of these 

regressive efforts. 

The Reagan Administratio!), until tlie very fi_nal moments before passage, 

led the fight against a strong and effective Voting Rights Act Extension. 

-- The Administration hatched the brazen scheme to reverse the long-established 

federal policy, mandated by law, to deny tax exempt status to educatfonal 

institutions which discriminate on the ba_~is of race. 

-- The Admfoistration supports legislation which would limit the jurisdiction 

of the federal courts over certa-in constitutional issues, thus risking what 

David Brink, former President of the American Bar Association, calls the most 

serious threat to our Constitutional sc:1eme of government since the Civil War. 
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-- The Department of )lustice, as we'll as other agencies charg~d with equal 

opportunity responsibilities, has ilot been vigorously enfo.rcing the law 

of the land with respect to housjng, employment, educatio_n, and many 

other types of discrimination. 

Perhaps the most chilling indicator of the Administration's policies can be 

seen in its attitude with respect to providing equal justice. for the victi_ms of 

discrimination. First;, by supporting. 1egislation to limit the jurisdiction of the 

Federal courts over certain constitutional issues, the Administration would. restrict 

access to .tl)e Federal courts. Second, by seeking to. abolish the Legal Services 

Corporation and to weaken the Civil Rights. Attorneys Fees Act, the Administration would 

adversely affect adequate legal representation once the victims are in court. And 

third, by attempting to limit as much as possible the legal remedies available, the 

Administration would deny in many cas.es effective relief for the victims of unconsti

tutional discrimination .. Rather than fulfilling its historic role as the principal 

advocate for the victims of discrimination, the Administration has become in many 

instances, a!1 aggi:essive opponent. 

It is tt-uly tragic that the bipartisan Congressional coalition on civil rights 

on Capitol Hill, which generally produced a good Congressional record on civil rights 

during the 97th Congress, has had little effect on the civil rights policies •of the 

Administration. 

Without question, it is vital that the United States Civil Rights Commission must 

be given a mandate to monitor carefully what the Administration is doing, or not doing, 

with respect to civil rights. 

While we must extend the life of the· Commis~ion, the mere act of extension would 

not be enough. For we must also ensure that we preserve the independence, the integri.ty, 

and the· effectiveness of the Commission.· 

https://integri.ty
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In several respects, the Commission is ·an unusual body. It is located in the 

_Executive branch, but its structure and functions are similar to those of independent 

regulatory agencies. One function of the Commission we have discussed -- its duty 

to "appraise the laws and policies of the Federal government with respect to 

discrimination 01; denials of equal protection of the laws ...or in the administration 

of justice" is particularly crucial. For the Commission to carry out this role 

properly, its members must be prepared• to exercise independent judgment, to point 

out failures in the enforcement of ci.vil rights laws by departments in the Executive 

branch and indeed, where necessary, to be critical of the President's performance of 

his constitutional duty to "take care that the laws are faithfully executed." 

It is fair to say that the Commission's positive reputation over the years rests as 

much on the courage of Commiss.ioners in taking issue with the Presidents who appointed 

them as on the reliability of the agency's investigations and research. 

Congress, in establishing the Commission, recognized this .need for independence. 

From the outset in 1957, the authorizing statute has provided that no more than three 

of the six members.may be of the same political party (Section lOlb), that the 

C~mmission:,report to the Congress as well as to the PresidenL (Section 1O4b) and that 

all federal agencies shall cooperate .fully with the Commission to enable it to carry 

out its duties effectively (Section lOSe). 

The one major gap in assuring the independence of the agency is in the failure 

of Congress to provide fixed terms of office, as ·it does with regulafory agencies. 

Because the agency was viewed as temporary, no terms were specified and the 

.commissioners have served at the pleasure of the President. 

Over the years, however, Presidents have re_cognized,and respected the Commission's 

need for independence. Wi.th one exception (President Richard Nixon's dismissal of 

Father Hesburgh as a Chairman), members· of the Commission have been replaced only when 

they voluntarily resigned because of ill health or for other personal reasons. 
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President Reagan, however, has broken with this bipartisan tradition. He fired 

Dr. Arthur Flemming, a lifelong Republican who has served for many years in government-, 

under many different Republican and Democ:tatic presidents, and he has sought the 

wholesale replacement of the Commission's members. 

While President Reagan arguably has authority to name an entirely new Commissi~n. 

his actions clearly threaten to subvert the agency's eligibility to carry out its 

statutory responsibilities. 

Mr. Chairman, the Leadership Conference hopes that. the, Subcommittee will focus 

carefull,y on the issue of the Commission's independence and integrity. Perhaps 

the Committee should consider the possibility of staggered terms for members of the 

Conmission. 

Mr. Chairman, the Leadership Conference also believes that the proposed fifteen-year 

extension would help guarantee the effectiveness and the independence of the Commission. 

It would allow the Commission to plan ahead and provide a needed continuity with r~spect 

to its long range· programs. 

Perhaps, most importantly, such a fifteen-year extension would send a strong signal 

to the entire country that the Congress recognizes the problems of discrimination that 

still exist and that it remains totally committed to the Nation's goal of providing 

equal opportunity for all its citizens. 

Mr. Chairman, we are passing through a difficult period with respect to civil 

rights. But, despite what some perceived as considerable odds against us, we were able 

in the last Congress to pass our foremost legislative priority and, perhaps just as 

significantly, to block the Radical Right from enacting even one item on their legis

lative agenda. And I am confident that we can continue to be successful, if we 

continue to work together as a civil rights coalition, just as hard and just as 

effectively. 
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But when the his.tory of this watersh~d period is writte_n, a considerable amount 

of credit for turning back the forces ·that would have us retreat from our commitments, 

will be given to the United States Civil Rights Commission. For this independent 

and nonpartisan organization has provided the Congress and the Nation with the 

documentation to buttress legislative efforts and' to hold accountable those who would 

act inconsistently witli constitutional obligations. This Commission, which has been 

on the ~utting edge of civil rights i.ssues for ·so long, has demonstrated once again 

its incalculable value to this country. 

Mr. Chairman, the leadership Conference looks forward ·to working with this 

Subcommittee to insure the expeditious consideration and passage of th,s important 

legislation. 
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Mr. EnwARDS. Well, the thanks of the subcommittee goes to you 
three witnesses, and your really splendid testimony. We are indeed 
very grateful. 

The gentleman from Michigan, Mr. Conyers. 
Mr. CONYERS. Thank you, Mr. Chairman. I agree that the organi

zations represented here were critical in the Voting Rights Act ex
tension, and .are also very important in the national scheme of 
things. I congratulate all of you. 

Julian Bond and Jesse Jackson were on Sunday's Brinkley televi
sion program and they raised the issue of affirmative action and 
how enforcement is slipping drastically under this administration. 
I am just wondering, the Civil Rights Commission-I am just won
.dering what they would find if they were to check on what the De
partment of Justice, the FBI, the Civil Rights Division, and EEOC 
were doing in terms of this whole panorama of governmental re
sponsibility in the area of affirmative action. How detailed would 
·they be able to document this general charge· that I think comes 
from the civil rights community, and many others? 

Ms. SIMMONS. Congressman, the Commission was very concerned 
about this, and had a consultation on affirmative action just last 
year. I think that what they found was what all of us knew: that 
there was some reversals. 

Let me cite several examples. The Office of Federal Contract 
Compliance, and the attell!pted change that now is being fast
tracked once again in raising the threshold from 50 employees to 
250 and from $50,000 in contracts to a million dollars in contracts. 
The Department of Labor itself says that if that is done, 7 5 percent 
of those who do business with the Government would not have to 
have written affirmative action plans. • ' 

The Justice Department's actions, or inactions, have been thor
pughly documented in, a Leadership Conference study. The Commis
sion is aware of this and has been addressing these issues. There's 
a need, for continued reports and monitoring, because we have not 
had this kind of reversal since post reconstruction. I said at the be
ginning of the 1980' s that unless there was a shift in the adminis
tration's position, we-blacks-could find ourselves back in the 
same position we were with post reconstruction; the laws. on the 
book, not being enforcea, and with, the Supl'.eme Court cutting 
back on its interpretation of the laws. Black Americans don't want 
to see that happen. 

Mr. NEAS. I certainly agree with everything that Althea Sim-
mons just stated. r 

I would hope that the Commission could spend even more •time 
on this issue. 

Assuming that the executive branch would respond to requests 
for information, I'm sure that information would further document 
what Althea was talking about. 

I know just in the past week the employment task force of the 
Leadership Conference was meeting on how to respond to the latest 
developments. 

And of course, everyone is outraged at yet another. possible re
~reat by the Reagan administration on fundamental civil .rights 
ISsues. 
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What's interesting to note is that, once again, it's just not the 
civil rights community that seems to be repulsed by the proposals 
that are circulating. The business community has joined hands 
with the civil rights community and the public interest community, 
somewhat similar to the response on the circular Al22 just a 
couple of weeks ago. 

It seems, time and again, that both the legal and political analy
sis within the civil rights policies of the administration is found 
sorely lacking. In fact, I'm not sure I've seen such a series of self
inflicted political wounds in such a short period of time ever before. 

Mr. TORRES. Mr. Conyers, it's truly unfortunate that we're con
fronted with the situation such as the representative of the 
NAACP has indicated. Except I think she's being much too kind 
about the regression, you know, since post-Reconstruction. 

I don't think we've ever really had affirmative action in this 
country. What we have are examples that people have wanted to 
pick up and use and say that, "See, this is the problem that affirm
ative action creates for people." 

But that is not the affirmative action that those of us who would 
like to benefit from affirmative action had in mind when the pro
gram was being developed. 

I think the program, pretty much from-its almost beginning, 
was sabotaged almost by .purpose, by design to some extent. Other 
times, it's been simply the inability, the ignorance of the Govern
ment structure to effectively implement it and get the employer or 
the private sector to actually implement it properly. 

And I think that with the advent-as Mr. Neas has indicated-of 
the "nevy- right," you find the so-called, ugly, terrible., reverse dis
crimination examples coming to a head. And that is all that you 
see. 

I don't really know what more the Commission on Civil Rights 
can do. They have analyzed affirmative action. They've consulted 
on the matter. They've done reports and will continue to do so and 
that is rE!ally a responsibility that they have. 

I think, now, the next step, at least with regard to affirmative 
action, lies with the Congress.

What is it going to do? 
The administration loves to talk about "alternatives," but we 

never once heard of an alternative to affirmative action except the 
thought in someone's mind of a perfect society. I think that individ
ual thinks that we're back in the 1920's. And thank God that we're 
not: 

But I think that that's where we're at now. I think that the Com
mission has done an extremely effective job. 

And in closing, I'd say that Hispanics, believe me, want to be a 
part of some of these programs. But they're being criticized so 
much, in a very nonconstructive manner, that it's very difficult for 
us to feel that we're ever going to get to a point where we're going 
to have it really playing a part in our community. 

And again, it isn't because there isn't the intent and the desire 
of those that implement it necessarily. It's simply the fact that it is 
not the vogue thing anymore. No one wants to use it as a means of 
improving circumstances that unfortunately confront Hispanics 
and other minorities significantly now. 
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Mr. CONYERS. Well, there is a lot more we can do. 
I'm really approaching this thing from a omnibus approach. I re

member that the NAACP put out a very excellent study on this 
slippage. And you read and hear about it constantly. 

I was really reminded of this problem again when Jackson and 
Bond discussed it with Brinkley-they started just ticking off the 
~ays that this retreat has been occurring. And of course, it's 
moving them to political action. They feel that they just can't take 
it anymore, that it's got to be identified. 

And I see part of my responsibility is not just keeping the Com
mission going. I think that's a minimum duty. 

The way you move forward in. this society is that you make 
stronger and larger and more able those organizations that are 
doing the right thing. We have to reward them in a sense and not 
by just refunding them and keeping them alive for a few more 
years, but by really inquiring into what their job is, based on the 
assessment that is almost universally made, and then how we can 
really-what the ideal case ought to be. 

And I really believe in these large horizons legislatively. I had no 
way in the world-maybe the. chairman of the subcommittee had 
more confidence than I did when we went over to the Senate side 
to argue, before the chairman of that appropriate committee in Ju
diciary, how we were going to get them to swallow whole the 
House version of the Voting Rights Act. I mean, that was-that 
was my recent legislative act of faith. I mean, I looked at the 
Senate, and it looked like a hopeless case. • 

But it all worked out. We all ended up in the White House, with 
the President asserting that it was his privilege to sign the strong
est extension of all time. He took his share of credit for it, and we 
were happy to share that with him. 

But somehow-these things-we always miraculously manage to 
land on our feet. And it sort of reminds me that we're operating 
under this theory that Martin Luther King put forward, you don't 
try to prove that it can all happen-how your theory is going to 
work-you begin by doing what you think is right, and then you 
press forward. And there'll be setbacks and defeats. And somehow, 
in this crazy system of ours, things sometimes manage to get cor
rected. 

Your organizations have been so important here in Washington, 
where the laws and the decisions and the interpretations and the 
appropriations go on. And that sets in rigid form what's going to 
happen. And without you keeping our feet to the fire, keeping us 
posted, I don't think we'd be as far along the way as we can. 

So, I approach this whole matter of the Commission'.s extension 
as one where we ask how do we make it even bigger and better 
than it is. 

And your thoughts have been important, and I think they'll con
tinue to be as we work our way through this bill. 

Ms. SIMMONS. Well, Congressman, what you're describing is civil 
rights. 

As a matter of fact, I would go so far as to say the definition of 
"civil rights" has not changed. And I say that based on the fact 
that the NAACP is 7 4 years old. And in our statement of purpose 
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we are dedicated. to bringing about equality of opportunity in every 
aspect of public life. 

Therefore the NAACP's position is that the actions taken, the 
studies undertaken by the Commission in trying to monitor the 
Government, are legitimat~ action in pursuit of the civil rights of 
individuals. -

Mr. EDWARDS. Well, thank you, Mr. Conyers. 
I found that very interesting. And I think we have an awful long 

way to go. 
Yes, I agree that we've often, in our country, landed on our feet. 

But we only land on .our feet after a great deal of hard work and 
devotion. 

And the organizations that you people represent are certainly in 
the forefront of that effort. 

I was distressed, Mr. Torres, by reading that the Vietnamese 
people in New York were run out by young toughs in Flatbush and 
beaten up. They even had to move to another State because they 
couldn't possibly live in the city of New York. And that's a nation
al shame. 

But your testimony was to the effect that this happens to most 
groups that come from other countries. They pass the Statue of 
Liberty, and then they have an unpleasant, difficult era of read
jus~ment that we must pe sensitive to, and we must do a much 
better job. 

Mr. TORRES. I think that sometimes people have a tendency to 
think that-to look at civil rights and say that-it can fit a very 
narrow box. and give a very definite definition to it. 

I think that Ms. Simmons is absolutely right. It has not changed. 
But perhaps the only thing that has changed is simply the people 

that now are crying for recognition that their civil rights be grant
ed and enforced. I think that is probably the only new element in 
this debate-the fact that people have become a little bit more edu
cated that there are a number of people out there that have the 
same concerns. And that is what she so eloquently indicated, whicn 
is opportunity. • 

And we're not saying that we want Qpportunity and tliat civil 
rights lias a role with regard to social welfare programs and be
cause we're not allowed to go into a social welfare program because 
there's not enough money or-et cetera, that our civil rights have 
been denied. We're not trying, under any circumstance to bastard
ize the quest for equal opportunity. I think that is the point that 
other people want to make when discussing civil rights. 

But I very. much appreciate the fact that you have identified the 
issue of problems confronting immigrant groups because it is, un
fortunately, an extremely dangerous reality. We're never going to 
be able to stop the flow of people coming into this country, we may 
be able to control it one of these days better than we're doing now, 
but we'll never be able to stop it. This population movement is in
evitable. 

And we must do everything we can as a society, and as a Govern
ment for this is a Government responsibility-to make sure that 
all people are, in fact, accorded their civil rights. 

I believe that the Commission must begin to. prepare itself and it 
would make it better, Mr. Conyers, in this regard were it to begin 
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to plan to deal with this immigration that is coming now and will 
just continue to come in the future. 

So, I appreciate the fact that the chairman has picked up on 
that. 

Mr. EDWARDS. Well, thank you. 
And also, with regard to affirmative action and civil rights and 

so forth-affirmative action by itself really isn't worth much to 
somebody for whom society has not yet provided educational oppor
tunities or skills or adequate health care or opportunities to devel
op reasonably good work habits. 

While affirmative action programs are important and necessary, 
we must also keep in mind that their impact will be limited if the 
people haven't also been nurtured by their own society. 

Now, none of you has any problem with the 15 extension provid
ed in H.R. 2230. We all know we're going to need the Civil Rights 
Commission 15 years down the road. We're going to need it for 20 
and 25 years. Things just don't move that fast in this country. You 
have no problem there, and I appreciate that because that's going 
to be a big problem down the road, I promise you that. 

And, Ms. Simmons, I thought that the suggestion in your pre
pared statement that the Commission be required to submit its 
budget to perhaps this committee, or another appropriate congres
.sional committee, and to 0MB simultaneously-where did -YOU get 
that idea? It's a pretty good one. 

Ms. -SIMMONS. Well, it occurred to me that since the Commis
sion's budget has to go to 0MB, it's quite possible that what comes 
out of 0MB as a budget recommendation might not meet the needs 
of the Commission, adequately. 

But if the Congress also knew what budget is being submitted, 
then the Congress, in its wisdom, could make some decision. 

Mr. EDWARDS. It's a very good idea. And it's supposed to be an 
independent Commission, too. 

Ms. 'SIMMONS. Right. 
Mr. EDWARDS. Yes. That's the key to it. It's not a Republican or 

Democratic-~ 
Ms. SIMMONS. That 'is correct. 
Mr. EDWARDS [continuing]. Run agency, like most agencies are, 

where the head is appointed by whoever might be President. 
Ms. Simmons. And control of the money takes away the inde

pendence. 
Mr. EDWARDS. And, Mr. Neas, you think that we ought to be sure 

to fix terms for the Commissioners. 
Why? So they can'.t be fired at will? 
Mr. NEAS. Just a minor adjustment in that statement, Mr. Chair

man. I think that we have to focus very carefully on the independ
ence, the integrity, and the effectiveness issues. The leadership con
ference certainly has no position whatsoever at this time on what 
is the best way to do that. 

We would like to address it during the hearings and study what 
is available. But I think I stated that perhaps there is the possibili
ty of looking at that type of issue, but there is no position by the 
leadershp conference. 

I'd like to underscore the last point made by Althea Simmons on 
the-the 0MB issue. I think it is very much a issue of independ-
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ence and that the budget should be submitted simultaneously to 
this subcommittee as it is submitted to 0MB. 

And one further and last thought, I think Arnoldo Torres men
tioned, with respect to the funding levels, about increasing those 
levels and the need to have more of an outreach, more of an educa
tional program initiated by the U.S. Civil Rights Commission. And 
I think that would be a wonderful idea. 

This Commission has. been so invaluable over so many years, I 
think it becomes more v:aluable when every person within this 
country has access to the type of information, the type of analysis 
that the U.S. Civil Rights Commission can provide. 

Mr. EDWARDS. Thank you. 
Mr. Conyers, do you have any more questions? 
Mr. CONYERS. No questions. 
Mr. EDWARDS. Any questions from counsel? 
Ms. GONZALES. Thank you, Mr. Chairman. 
Mr. Torres, you seem to indicate, in your statement, some con

cern about the continuing inclusion in the Civil Rights Commission 
Programs and studies of issues of concern to the Hispanic commu
nity. 

Could you-is that an accurate assessment of your statement? 
Mr. TORRES. We believe that while the Commission has done 

some outstar..ding work in the area of concerns to Hispanics, I 
think there is a need not to, at times, refer to Hispanics as an 
afterthought. We believe that at times that tends to be the case. 
But I think it's primarily due to general ignorance. 

I think that there has been a significant move on the part of the 
Commission to try and begin to integrate our concerns in their 
overall reports. 

A good example of that is its report on unemployment that dis
.cussed all of the impact groups. It had sections discussing their in
dividual situations regarding unemployment. 

We believe that this is the standard that we think the Commis
,sion should be aspiring to. And unfortunately, we find that over a 
period of time-and even in its proposed 1983 and 1984 agendas, we 
find that there is room for more improvement.

Nevertheless, we are hopeful, and we are confident that this 
committee working with them and with the Leadership Confer
ence's assistance, we believe that things will continue to improve. 

But a major area, of concern to us, that has been raised today is 
segregation. 

We are extremely concerned that the Hispanic child is now the 
most segregated child in American public education today. We're 
not sure as to why that's the case. We believe the Commission 
should take a serious and indepth look at this. 

Now, the implications of this situation are significant, for if, in 
fact, we can learn of the problems confronting the Hispanic popula
tion in this regard, they are probably going to be the same type of 
problems that will confront other immigrant groups that have a 
language other than English as their dominant language. 

Language plays a major role in the isolation of people as well as 
housing. 

Again we firmly believe that this is an area that needs a tremen
dous amount of attention by the Commission. We understand this 
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subcommittee will be holding hearings on this subject, because it's 
held hearings earlier this year on the general status of segregation 
in American public education. 

I think this is one major area that requires significant attention 
and perhaps action will be forthcoming in this calendar year. 

Ms. GONZALES. I have one other question for all the members of 
the panel. 

There have been suggestions raised that we might want to con
sider some statutory change in the Commission's authority to guar
antee the independence that the Congress intended for the Com
mission. 

We realize, I think, that there are both good reasons for going 
forward with some of these changes and also some hesitations that 
we ought to keep in mind as we consider them. 

I wonder if I could have the thoughts of the panel on a couple of 
suggestions. One possible consideration is provide set and/or stag
gered terms for the Commissioners. 

Another is a provision that says that the Commissioners, rather 
than serving at the pleasure of the President, per se, can only be 
fired for cause. 

I wonder if you could give us some thoughts as to both the ad
vantages and the disadvantages those kinds of suggestions might 
have? 

Ms. SIMMONS. Well, my organization certainly has-is not in 
favor of fixed terms. We think that might politicize the Commis
sion. 

And even thought the Commissioners serve at the pleasure of the 
President, Presidents have, as a matter of fact, allowed Commis
sioners to remain through their term. 

And I recall one Commissioner who comes to mind immediately 
is Commissioner Freeman, who served 16 years. So, she overlapped 
several terms. 

And we do have grave reservations about staggered terms. 
With reference to discharge for cause, I'd like to give that some 

thought and give you a statement in writing on that issue. 
Ms. GONZALES. Great. I think we'.d appreciate that. 
Mr. NEAS. I think, as Althea said, the NAACP does oppose fixed 

terms or staggered terms. And certainly the Leadership Conference 
does not have a position on that issue. It's something that's. been 
addressed, but there is no consensus. • 

I think that if there were ever going to be any type of set term 
though I would think-and this, again, is just an immediate reac
tion-that if you could fire at the President's pleasure, you really 
don't have a fixed term. I think it would have to be for cause. 

I think, also, that if there were ever going to be that type of situ
ation, that there would probably have to be some type of protection 
for incumbents. 

So, I think there's boilerplate language that is very often used in 
that type of situation. 

But I just throw these out as issues, without any real thought 
given to them, or certainly no position with respect to them. 

Ms. GONZALES. Thank you. 
Mr. Torres. 
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Mr. TORRES. I think that the idea of the staggered terms is, to 
some extent, at times, a response to, what the Reagan administra
tion has done, with regards to unprecedented tampering. 

I think that we should be very careful when getting into this 
area of not overreacting to something that has been created by 
overzealous individuals who have a difference of opinion with re
gards to civil rights. 
• We would be-we should be very careful to insure that an issue 

like that, pf working to secure Commission independence, not turn 
around and hurt the independence and the stability of the Commis
sion. 

So, we would be concerned and wpuld caution any activity in 
that area. . 

With regards to the cause issue. I believe it. should be given some 
attention as we proceed on this "legislation. 

One point that I would add is that this area of ensuring inde
pendence-I think the point that Ms. Simmons makes concerning 
who controls the money has implications for the independence of 
the Commission. 

This area is one that is very difficult to design to insure perfect 
independence. We will never have the kind of independence. that 
perhaps should exist. 

It would be nice if the Commission had its own fixed budget and 
it had an authorization level of $100 million to spend up until year 
2000. Something of that nature would be very helpful, and if the 
money was there in the bank we wouldn't have to worry about it. 
But I don't think we are ever going to get to that point, unfortu-
nately. . 

But I do think that we must do what we can to ensure that the 
type of tampering that has taken place these last 2, 3 years will 
somehow not go unchecked in the future. We must do everything 
we can to make sure that that does not take place, however I am 
not sure if the answer lies in altering the structure of the Commis
sion. 

I think, in all honesty, that it really does lie in the work of a 
subcommittee like this, which I believe has conducted itself very 
responsibly. It is here where the responsibility lies to make sure 
that there is not tampering by the executive branch of an inde
pendent agency as vital as the U.S. Commission on Civil Rights. 

Ms. GONZALES. Thank yoli. We obviously appreciate your 
thoughts. Your cautionary comments are especially important be
cause it may be that people feel that we should rush into making 
some judgments. As you indicated, over a 25-year period the system 
has seemed to work well, and it is a good point to be made. 

Any other thoughts that you have along these lines, on the issue, 
you might want to share with us as we proceed. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Mr. Kiko. 
Mr. KIKO. I just have one question. It is directed toward Mr. 

Torres. If anybody else would like to respond, it would be fine. 
In your testimony, you recommended targeting money for civil 

rights problems confronting immigrants. This is an issue that, as 
you know, is going to be addressed by the judiciary in the next 
couple of months. 
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How do you define immigrants? Would this definition ,include il
legal aliens? Should the Commission resources be directed toward 
those .types of problems-people that are not in our country legal
ly? 

Mr. TORRES. That is a good question. It is a difficult one that you 
have given me, Mr. Kiko, because it is going to come back to bite 
me in certain places of my anatomy. 

I think that there is a movement to give priority to American 
citizens for everything that is done by the Government, and I think 
that a response to your question, a v~ry quick response, would be 
that priority should be given to im.migrant groups that are allowed 
to come to the country legally. 

But I think that the Commission's mandate does not discuss the 
presence, legal or illegal, of a human being within the boundaries 
of the United States. It is very much like the census count. The 
census does not say an American citizen. It says whoever is resid
ing within the boundaries of the country should be counted. 

I think that that should be the standard. In all honesty, we 
should not focus solely on assessing the problems of the Hispanic 
undocumented population. Our concern is much more broad be
cause the problems that confront the undocumented Hispanics are 
going to be the same problems that will confront the undocument
ed Africans, the undocumented Haitians, the undocumented Carib
beans, the undocumented Eastern Europeans, Western Europe
ans-all people who are undocumented in this country. 

Eventually, as we come through an evolution of time and as a 
society, we will begin to accept these people. They will either legal
ly adjust their status in this country, or remain illegal. Regardless 
they will still continue to confront the same types of difficulties, 
because it is not their status in this country that makes the issue; 
it is their culture; it is their color of skin; it is their language that 
makes the basis for the treatment, treatment which disregards 
their civil rights. 

It is not acceptable to people, and I think that that is what we 
have to try to make sure that we concentrate on, that it is not the 
status of the people that always makes it an issue of whether they 
are going to be treated right or wrong. It is usually a question of 
their skin color, of their culture, and of their language. 

I think if we keep those things in mind we would see that the 
appropriate role of the Commission is to assess the problems of im
migrants across the board, whether legal or illegal. 

Mr. KIKO. I have no further questions. 
Mr. EDWARDS. Mr. Neas. 
Mr. NEAS. Just one request, Mr. Chairman. Whenever I make 

strong assertions against the administration with respect to pro
grams, policies, or documents, I would very much like to make sure 
that I have the documentation for those charges, and I did quote 
three paragraphs in the ACLU report, and I would like to ask the 
permission of the subcommittee to put that 10-page document in 
the record. 

Mr. EDwARDS. Yes; without objection, it will be made a part of 
the record. Thank you. 

Mr. EDWARDS. Mr. Kiko. 
Mr. KIKO. No further questions. 
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Mr. EDWARDS. Well, that winds up our hearing today, and we 
thank the witnesses for splendid testimony. 

[Whereupon, at 11:57 a.m., the subcommittee was adjourned sub
ject to the call of the Chair.] 



EXTENSION AND AUTHORIZATION REQUEST 
FOR APPROPRIATIONS FOR THE U.S. COMMIS
SION ON CIVIL RIGHTS 

THURSDAY, APRIL 7, 1983 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, 

COMMITTEE ON THE JUDICIARY, 
Washington~ DC.. 

The subcommittee met, pursuant to call, at 9:30 a.m., in room 
2237, Rayburn House Office Building, Hon. Don Edwards (chair
man of the subcommittee) presiding. 

Present: Representatives Edwards, Kastenmeier, Schroeder, Sen
senbrenner, Gekas, and DeWine. 

Staff present: Helen C. Gonzales, assistant counsel, and Phil 
Kiko, associate counsel. 

Mr. EDWARDS. The subcommittee will come to order. 
This is the second of two hearings regarding the extension and 

authorization of the U.S. Commission on Civil Rights. On Tuesday, 
March 22, I introduced H.R. 2230, which would extend the life of 
the Commission for 15 years and authorize appropriations for fiscal 
years 1984, 1985, and 1986. 

This morning, the Washington Post reported that the President 
has proposed extending the life of the Commission by 20 years. I 
am sure that the committee can work out a compromise with the 
President, don't you think, Mr. Sensenbrenner? 

Mr. SENSENBRENNER. Would the chairman yield? 
Mr. EDWARDS. Yes; I yield. 
Mr. SENSENBRENNER. Twenty years is on the table. Do I hear 25? 
Mr. EDWARDS. The President also proposes to give future Com-

mission members 6-year terms instead of retaining the present 
system, where the Commissioners serve at the pleasure of the 
President. 

We discussed this issue at our last hearing. It was suggested, and 
I think agreed, that we would be very careful before proceeding to 
make any such changes. It was also suggested that any such 
change to staggered terms would necessarily have to be accompa
nied by a provision stating that the Commissioners cannot be re
moved, except for cause. I don't see that in the Pre.sident's propos
al. 

We are looking forward to hearing from the Commissioners 
present this morning on these issues. 

The Civil Rights Commission is the only independent, bipartisan 
Federal agency which oversees civil rights enforcement efforts. Its 

(77) 
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life has been extended seven times since its creation, and its 1978 
extension expires on September 30 of this year. 

Before I introduce our three witnesses, I recognize the gentleman 
from Wisconsin, Mr. Sensenbrenner. 

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman. My 
opening statement will be brief. • 

Let me state that I found out at 8:30 last night what was con
tained in the administration's bill that was being·sent up. The first 
I had seen of the factsheet and message to the Congress by Presi
dent Reagan was when I walked into the hearing room this morn
ing. 

I believe that there are some substantial problems involved, as 
does the chairman, with the administration's piece of legislation. I 
am hopeful that things will not get off the track so badly that we 
approach the 30th of September without a bill that is workable on 
the President's desk, so that the life of the Commission will not be 
placed in jeopardy. 

I thank the chairman. 
Mr. EDWARDS. Thank you, Mr. Sensenbrenner. 
Mr. Kastenmeier. 
Mr. KAsTENMEIER. Mr. Chairman, I, too, am somewhat taken by 

surprise at the- President's recommendations. But at least, as long 
as they are to be made, they come at a timely period, even though 
p;rior legislative consultation was not in evidence. 

I only regret that I will not be able to stay this morning. In a few 
minutes my supcommittee meets on the subject of legal services, 
and I need to excuse myself, notwithstanding the impo_rtance of 
these hearings. I am sure that I will be able to follow the import of 
them, nonetheless, even in my absence. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. Kastenmeier. 
This morning we are pleased to hear from the current Chairman 

of the Commission, Clarence Pendleton, who is accompanied by two 
other Commissioners, Dr. Mary Frances Berry and by Rabbi 
Murray Saltzman. We welcome you all. 

Without objection, the statement will .be made a part of the 
record. 

Mr. Pendleton, you may proceed. 

TESTIMONY OF CLARENCE PENDLETON, CHAIRMAN, U.S. COM
MISSION ON CIVIL RIGHTS, ACCOMPANIED BY MARY FRANCES 
BERRY, COMMISSIONER, AND RABBI MURRAY SALTZMAN, COM
MISSIONER 

Mr. PENDLETON. Thank you, Mr. Chairman, and members of the 
committee. Thank you, Mr. Chairman, for recognizing my col
leagues. 

As the President has said in his State of the Union Message, we 
will ask for an extension of the Civil Rights Commission, which is 
due to expire this year. The Commission is an important part of 
the ongoing struggle for justice in America, and we strongly sup
port its reauthorization. 

The Commissioners believe, as the President does, that there is a 
clear need for the Commission. While great progress has been 
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made,. clearly discrimination does exist. It is necessary to consider 
whether the Federal Government in terms of policy development 
and law enforcement functions has met its special responsibility for 
achieving a color-blind, gender-neutral society that provides equal 
opportunity. 

We recognize that our Nation has made significant progress in 
the area of civil rights, but we think evidence is clear that discrimi
nation is not a relic of the past. The obstacles to equal opportunity 
in our country are complex and persistent and we must recognize, 
as the Commission has shown in a number of reports and state
ments, that these obstacles are woven into the very fabric of 9ur 
national life. 

Removing these obstacles i:equires considerable time and commit
ment. The Congress has recognized-and the President, also, yes
terday-that invidious discrimination affects many Americans. For 
this reason, the Commission's jurisdiction was broadened in the 
1970's to address discrimination on the basis of sex, age, handicap, 
additional areas of continuing concern with regard to discrimina-
tion. • 

In its work of monitoring progress and prodding the Federal Gov
ernment toward national civil rights objectives, the Commission 
has made a significant contribution. The Commission must remain 
an independent, bipartisan, fact-finding agency unique in the Fed
eral Government. 

The unique and independent nature of the Commission should 
enable it to perform the. invaluable role envisioned by the Truman 
committee and by the Congress. Although the Commission is not 
directly involved in enforcement or regulatory activities, it has a 
statutory mandate to appraise Federal laws and policies. The statu
torily required access to Federal civil rights-related: information 
allows the Commission to appraise, evaluate, and develop recom
mendations regarding the issues that fall within the Commission's 
responsibility. , 

In furtherance.of its statutory mandate to appraise the laws and 
policies of the Federal Government to investigate the deprivation 
of voting rights and a denial of equal protection of laws on the 
basis of race, color, religion, national origin, sex, age, and handicap, 
and in the administration of justice, and to serve as a national 
clearinghouse for information, the Commission has carried out a 
variety o( activities related to civil rights. 

A review of these activities is included in the Commission's testi
mony submitted for the record. You will find in reviewing the 
areas studied and activities of the Commission that our range has 
been broad and varied. This should not be surprising, given the 
multitu_de and types and forms of discrimination, the interrelation
ship between the different types of discrimination and the mandate 
of the Commission. 

The Commission's activities include conducting studies, submit
ting reports to the President and the Congress, analyzing legisla
tion at the request of Members of Congress, holding public hear
ings and monitoring Federal civil rights agency activities, and serv
ing as a public clearinghouse for information. 

With respect to fiscal year 1984, the President has requested 
$12,180,000 and 235 full-time equivalent positions. Including the 

https://furtherance.of
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amounts requested in the pay cost supplemental, we anticipate 
that the appropriation for fiscal year 1983 will be $11,981,000 sup
porting 237 full-time equivalent positions. 

The 1984 request thus represents an increase of $199,000 over the 
appropriation expected in fiscal year 1983. However, after adjust
ments are made for mandatory increases, the 1984 request actually 
represents a $437,000 decrease in program activities. 

When I testified before this subcommittee last year, I indicated 
that the fiscal year 1983 appropriation level would require a cut
back in the Commission program activity and possibly require the 
closing of two regional offices and a reduction in force of approxi
mately 20 employees in the latter part of the year. 

I am pleased to inform you that subsequent events have made a 
reduction in force and the closing of two reg~onal offices unneces
sary. We anticipate entering fiscal year 1984 with approximately 
the same staffing level we will maintain in fiscal year 1983. 

The program we propose, although reduced in terms of the 
number of activities to be carried over to initiate in fiscal year 
1984, is similar in content to those presented in the previous au
thorization request. Since it is discussed in detail in the appropria
tions request, which you already have received, I will not repeat it 
here. 

You will note, however, that the Commission's long-standing in
terest in eliminating barriers to equal opportunity in employment 
and economic development, education, housing, the administration 
of justice and participation in the political process will continue. 

We also will continue monitoring Federal agency effectiveness in 
carrying out civil rights responsibilities. State advisory committee 
activities will continue in all 50 States and the District of Colum
bia. 

In closing, let me point out that civil rights, like the larger socie
ty it reflects, is not a static concept. New approaches and new rem
edies must be found for new problems. Because of the Commission's 
unique and independent structure, it can respond in a focused, ana
lytical manner to fit both the ongoing and the developing civil 
rights issues of our times. The Commission sees a continuing need 
for the contribution that it can make to the future of our Nation, 
because so much work in the field of civil rights remains to be 
done, and the Commission is uniquely qualified to contribute to the 
achievement of these fundamental national objectives. 

We are pleased to respond to any questions you may have,. Mr. 
Chairman, and members of the committee. 

Mr. EDWARDS. Thank you, Mr. Pendleton. 
[The statement of Mr. Pendleton follows:] 
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Testimony of Honorable -Clarence .M, Pendleton, Jr., Chairman 
U.S. Commission on Civil Rights 

before the 
Subcommittee on Civil and Constitutional Rights 

House Judicia_ry Committee 

April 7, 1983 

Mr. Chairman and members of the Subcommittee, I am Clarence 

.M. Pendleton, Jr.. , Chairman of th~e United States Commission on 

Civil Rights. Joining me are Commissioners Mary Frances Berry 

and Murray Saltzman. We are pleased to have the opportunity to 

appear before you to supp9rt unanimously the reauthorization of 

the- -Commission. 

In his state of the Union message the President of the 

United States said "...we will ask .for extension of the Civil 

Rights Commission which is due to expire this year. The 

Commission is an important part of the ongoing struggle for 

justice in America and we strongly support its 

reauthorization." As the Congress considers reauthorization of 

the Commission and reviews its work, it is necessary to 

consider whether our Nation has reachea its objective of a 

color-blind, gender-neutral society that provides true equal 

opportunity. It is also necessary to consider whether the 

Federal government, in terms of its policy development and law 

enforcement functions, has met its special responsibility for 

achieving these goals. 

In both instances, the Commission believes that the answer 

is no-. The Commission recognizes that the Nation has maae 

significant progress in the area of civil rights. ~ut the 

evidence is clear that discrimination is not a relic of the 
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past. Nor is it limited to occasional isolated acts of 

prejudice against particular indiv·iduals. The obstacles ·to 

equal opportunity in our country are complex and persistent. 

It must be recognized, as the Commission has shown in a number 

of reports and statements, that these obstacles are woven into 

the very fabric of our national life. Removing these obstacles 

will require considerable time and commitment. 

There is evidence of severe disparities in .access to the 

fruits of this society in many areas, including education, 

employment and housing. A recent Commission study, 

Unemployment and Underemployment Among Blacks, Hisoanics, and 

Women, shows that commonly used explanations for -such 

disparities, such a-s- comparative. skills levels, or the overall 

health of the economy, simply do not explain the differences. 

Commission studies reveal an apparent link between the 

continuing social and economic disparities a~d discrimination 

against women a'nd •minoritie.s in our Nation. To isoJ_ate these 

social and economic issue·s enti.rely fr.om the larger context of 

the historical and continuing nature of discrimination, as some 

would prefer, is to ignore the country's history. le is 

apparent that the d.iscrimination that ·minorities• and women 

experience continues to be far more pervasive., entr_e_nched and 

varied than has been commonly assumed. 

The Commission believes that real progress in .resolving 

these problems c·omes only when remedies ar.e .shaped to fit the 

nature of the discriminatio·n. Measures to provide increased 

opportunities that take race, sex and national .origin into 
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account inbervene in a system that routinely aisfavors 

minorities and women. Experience has shown that in many 

circumstances those opportunities will noc occur without such 

efforts. Discrimination based on race, sex or nacional origin 

occurs against individuals because of their membership in 

disfavored groups rather than the'ir in_dividual attributes. 'l'o 

be effective, remedies must take into account group 

characteristics and the continuing nature of discrimination. 

To eradicate such discrimination, Federal courts and public 

agencies must be able to utilize remedies tha:t take race, sex 

and national origin into account, including goals and 

timetables, and quotas when necessary. The primary concern 

should be which remedies are likely to be most effective in 

eliminating violations of the law. 

The Congress has recognized that invidious discrimination 

affects many Americans. For this reason, the Commission's 

jurisdiction was broadened in the 1970s to address 

discrimination on the basis of sex, age and handicap, all areas 

of continuing concern with regard to discrimination. In ics 

work, which is sometimes controversial, of reminaing the 

Federal government and the country of national civil rights 

objectives, monitoring progress and prodding the Federal 

effort, the Commission has made a s.ignificant contribution. 

The Commission has functioned in general as anticipaced by 

the Truman Committee, a distinguished bipartisan panel thac in 

1946 recommended the establishment of a permanent -Commission on 
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Civil Rights. In support oo its recommendation the Committee 

stated: 

In a democratic society, the systematic, 
critical review of social needs and public 
policy is a fundamental necessity. This is 
especially true of a field like civil 
rights, where the problems are enduring and 
range widely. From our own effort, we 
learned that a temporary, sporadic approach 
can never finally solve these problems. 

Nowhere in the Fede·ral government is there 
an agency charged with the continuous 
appraisal of civil rights and efficiency of 
the machinery with which we hope. to improve 
that status. There are huge gaps in the 
available i'nformation about the field. A 
permanent commission could perform an 
invaluable function by collect.ing data. It 
could also carry on ~echnical research to 
improve the fact-gathering methods now in 
use. Ultimately, this would make possible a 
periodic audit of the extent to which our 
civil rights are secure. If it did this and 
served as a clearinghouse and focus of 
coordination for the many private, state, 
and local agencies working in the civil 
rights field, it would be valuable to them 
and to the Federal government. 

Subsequently, the Congress established the Commission as an 

independent, bipartisan factfinding agency, unique in the 

Federal Government. The special nature of the Commission has 

enabled it to perform the invaluable role envisioned by the 

Truman Committee and by the Congress. Although the Commission 

is not directly involved in enforcement or in regqlatory 

activity, it has a statutory mandate to appraise Fede,ral laws 

and policie.s. The statutorily required access to Federal civil 

rights-rela·ted infoi:mation aLlows the Commission to address a 

broad range of civil rights concerns. Although the Commission 

is a Federal agency, it is free to reach conclusions and 
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develop recommendations based on its own analysis, without 

clearance by the Congress or the President. Thus, the 

Commission is able to balance the more short-run and, often, 

cha~ging policy views with the more enduring perspective 

appropriate to realizing our cons ti tut.ional promises. 

The Commission's 25-year civil rights experience has led to 

the conclusion that each aspect of discrimination bas its own 

particular history, internal dynamics, substantive concerns, 

and effective remedies. Experience has demonstrated time ana 

time again that the forms that past and current discrimination 

takes are indeed many and ever-developing .. 

Given the multitude of types and forms of aiscrimination, 

and the interrelationships between different types of 

discrimination, it is not surprising that the subject areas 

studied and the activities engaged in by 'the Commission have 

been varied. In furtherance of its statutory mandate to 

appraise the laws and policies of the Federal government, to 

investigate the deprivation of voting rights, discrimination 

and the denial of equal protection of the laws, on the basis of 

race, color, religion, national origin, sex, age, and hanaicap, 

and in the administration of justice, and to serve as a 

national clearinghouse for information, the Commission has 

carried out a number of activities related to civil rights. 

These range from conducting studies, subrnitt.ing reports to the 

President and the Congress, testifying at the specific request 

of Congress, analyzing legislation at the request of Members of 

Congress, holding public hearings, and monitoring Federal civil 
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rights agency activity, to disseminating information on civil 

rights. The following discussion of the Commission's work, 

while not exhaustive, illustrates this point in greater aetail. 

Since its creation the Commission has consistently 

addressed problems of deprivation of voting rights. Commission 

studies resulting from extensive field research served as a 

basis for passage of the Voting Rights Act of 1965, ana 

subsequent extensions of the Act in 1970, 1975, and, most 

recently, in 1982, The Commission's report, The Votinq Rights 

Act: Unfulfilled Goals, documented the fact that despite 

increased political participation by minorities in the 

electoral process, minorities continue to face a variety of 

problems the Act was designed to overcome. This report 

recommended extending and strengthening the Vot·ing Rights Act 

and was cited extensively during congressional cons.iaeration of 

the legislation. The Commission also testified before the 

House and Senate subcommittees having jurisdiction over this 

legislation. As has been the case in the past, the Commission 

is now monitoring, and will continue to monitor, the actual 

enforcement of the Voting Rights Act. 

Because of its fundamental nature and .relationship to equal 

opportunities in our society, the Commission has consistently 

examined issues concerning education. The Commission's 

activities have included the. release in February 1979 of, 

Desegregation of the Nation's Public Schools: A Status Reoort, 

a report assessing the roles played by the Supreme Court, 

Congress, and the former Department of Health, Education, .anci 
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Welfare in school desegregation. It also included brief 

discussions of the status of school d~se"gregation in 47 school 

districts. A 1981 report, The Black/White Colleges: 

Dismantling the Dual System of Higher Education, examined the 

potential of criteria formulated by the former Department of 

Health, Education, and Welfare to aid States in desegregating 

their higher education systems. A 1982 Statement on School 

Deseqregation reaffirmed the Commission's support for school 

desegregation and the methods that have proved effective in its 

implementation. 

The Commission's activities in the area of education also 

have included testimony be,fore Congress on numerous occa"?.ions. 

For example, in October, 1981, the Commission testifiea on 

school desegregation before this Subcommittee and in February, 

1979, before the House Ways and Means Oversight 8ubcommittee. 

The Commission also close,ly followed developments regarding 

the decision by tha Department of Treasury to reverse its 

longstanding interpretation of the law governing the tax-exempt 

status of private schools that discriminate on the basis of 

race. In 198,2, the Commission testified before the Senate 

Finance Committee on this subject. In December 1982, the 

Commission released Discriminatory Religious Schools and 

Tax-Exempt Status, a mon9graph addressing the issue of granting 

tax-exempt status to relig'ious school~ that discriminate on the 

basis of race. The monograph explains the historical 

underpinnings of the fundamental national policy against racial 

discrimination and discusses the constitutional conflicts which 
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arise when a sincerely held religious belief violates this 

fundamental policy. It also discusses the Bstablishment Clause 

conflict that occurs when one religious institution is treated 

differently by the government than another religious 

institution. 

In the area of employment, the Commissi,on recently issuea a 

report entitled Unemployment and Underemployment Among J:>lacks, 

Hispanics, and Women. This report compares unemployment and 

underemployment statistics for blacks, Hispanics, and women 

with the data for white non-Hispanic males. Disparities were 

identified and analyzed in terms of different economic 

conditions, location, and industrial sectors in the economy, as 

well as individual characteristics, such as education, 

training, and age. The disparities were pervasive and evident 

in virtually all educational and age categories. Minorities 

and women are disproportionately underemployed in addition to 

being disproportionately unemployed. When all the factors are 

held constant, the gap between these groups is not explained,. 

leading to the inference that discrimination remains. 

In addition, the Commission continues its employment 

monitoring activities, emphasizing the enforcement by Federal 

agencies of Title VII of the Civil Rights Act of 1964 and 

Federal policies involving affirmative action. 

In the area of housing, the Commission in 1979 released The 

Federal Fair Housing Enforcement Effort, a sequel to an earlier 

Commission report on the same subject, To Pr·ovide ... For Fair 

Housing. The 1979 r·eport evaluated the Federal effort to end 
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discrimination in housing and recommended, in part, the 

amendment of Title VIII of the Civil Rights of 1968 to increase 

the fair housing enforcement capability of the Federal 

government. The recommendations were adopted in part by the• 

House of Representatives in 1980, but did not become law. 

Several of the Commission's State Advisory Committees, 

including those in New York, Kentucky, Illinois, Missouri and 

South Dakota, also have conducted follow-up studies on fair 

housing. 

These committees are among the Commission's 51 State 

Advisory Committees. The State Advisory Committees (SAC), 

whose membership includes citiz~n representatives covering a 

broad range of groups, interests and ages, are the "eyes ana 

ears" of the Commission in communities across the Nation. The 

two principal functions of the acvisory committtees are to 

advise the Commission on Civil Rights about matters within its 

jurisdiction, and to assist the Commission in its 

"clearinghouse" statutory ~esponsibility to gather and 

disseminate information to the public about civil 

rights-related matters. 

The important role played by the State Advisory-Committees 

is seen in the fact that, several SACs-·-Connecticut, Georgia, 

Michigan, West Virginia, New Jersey and 1',ew York--to name a 

few, have closely monitored and reported to the Commission on 

the resurgence of instances of racially- and religiously

motivated violence, a subject of paramount concern to the 

Commiss.ion. Racial and religious bigotry and violence continue 
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to represent a serious threat to tne maintenance of a _peaceful, 

democratic and pluralistic society today, just as they did over 

100 years ago. 

Consistent with its respons.ibili'ty for evaluating Federal 

enforcement of civil rights laws, the Commission .has placed 

high priority on monitoring the activities of Federal agencies 

having responsibility fo,r enforcing laws prohibiting 

discrimination. This aspect of the Corr.mission's work is 

particularly important because the civil rights laws are merely 

words unless they are effectively administered and enforced. 

In this regard, the Commission has supportea and assistea 

Federal agencies in developing more efficient and effective 

civil rights enfor.cement policies and proced.ures. For example, 

the Commission has actively monitored and supported effortcs. to 

coordinate enforcement of Title VI of the Civil Rights Act of 

1964, Title IX of the Education Amendments of 1972, and Section 

504 of the Rehabilitation Act of 1973 as well as separate. 

efforts to coordinate the enforcement of Title VII and the 

enforcement of Executive Order 11246. The Commission has 

commented on proposals to implement such coordination on 

numerous.occasions. 

In commenting to the Equal Employment Opportunity 

Commission and the Office of Federal Contract Compliance 

Programs on ~ompliance manuals, management directives and staff 

guides, the Commission has worked to improve the clarity ana 

usefulness of Federal agency policy guidance for those who must 

comply with the .Federal civil rights laws. 
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Additionally, the Commission has monitored substantive 

civil rights policy developments and has, for example, 

commented on Title VI and Title VI-related regulations and 

legislation. The Commission has also submitted comments on 

regul~tions and legislation regarding the ci•ril rights 

implications of Federal program consolidation ana block 

grants. The Advisory Committees in the five Southwestern 

states have been especially active seeking to ensure 

maintenance of civil rights protections in newly-implemented 

block grant programs in those states. 

In the area of handicap discrimination, which was added to 

the Commission's jurisdiction in 1978, the Commission conductea 

a consultation in 1980 to identify and examine civil rights 

issues concerning disabled persons and to address potential 

solutions. Building on what was learped at this consultation, 

the Commission is working on a monograph on aiscrimination 

against the handicapped, scheduled for release in 1983. Among 

the topics to be addressed is "reasonable accommoaation" as a 

remedy for such discrimination,. The Commission has also been 

active in monitoring the develop~ent of Federal agency policies 

and procedures affecting the handicapped. 

In the area of administration of justice, the Commission 

has conducted several studies. For example, in September 1980, 

the Commission submitted to the Congress and the Presiaent its 

report on immigration, The Tarnished Golden Door: Civil Rights 

Issues in Immigration. This report was the culmination of a 

lengthy study of civil rights problems in immigration 1.aw, 
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practice, and procedure. Over the course of the study, 

literally hundreds of individuals were interviewed 9 nd open 

meetings were held by the Commission's State Advisory 

Committees in New York, California, and Texas. In November 

1978, the Commission held a national hearing here in 

Washington, D.C. on civil rights issues in immigration. The 

Commission has testified regarding the findings and 

recommend.ations of The Tarnished Golden Door before House and 

Senate subcommittees having jurisdiction over pending 

immigration legislation. 

In 1981, the Commission released its report on police 

practices and civil rights, Who Is Guarding the Guardians? 

Several months of field work and fact-finding hearings ln 

Philadelphia and Houston went into this stuay. Several State 

Advisory Committees also conducted investigations into police 

practices in smaller communities throughout the country. The 

police report is now being used by the Federal Bureau of 

Investigation at its training facility in Quantico, Virginia. 

The report also has formed the bas.is for model reforms 

suggested by police and community organizations. Guardians was 

also cited throughout the briefs submitted to the Supreme Court 

in the Boston Firefighters case which was recently heard by the 

Supreme Court. 

Another important endeavor of the Commission is its 

~onitoring of the enforcement of and compliance with Title IX 

which bars sex discrimination in Feoerally-assisted education 

programs and activities. In 1980, the Commission released two 
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reports in this area. One, More Hurdles to Cle'ar, examined the 

status of women and girls in competitive ath1etics in the 

Nation's high schools and colleges and assessed progress toward 

equal opportunity for women in this area. The other, Enforcing 

Title IX, evaluated enforcement of the law by the uepartment. of 

f Health, Education, ano Welfare ·and recommended improvements the 

new Department of Education should undertake as it assumed 

principal Title IX responsibilities. 

The Commission has closely followed and commented on the 

Government's policies in Title IX litigation. These efforts 

have been given high priority since recent and penaing cases 

ultimately will determine the scope of Federal protect.ions 

against sex discrimination in education. This litigation will 

have a profound impact on similar protections against 

discrimination based on race, handicap, and age. The 

Commission has initiated continuing communications about these 

cases with the Departments of Education and Justice and has 

served as an informational resource on the issues involved. 

The Commission also has begun monitoring the practical impact 

of Title IX interpretations on the enforcement efforts of the 

Department of Education's Office for Civil Rights. 

In the area of American Indian rights, the Commission 

published the second edition of the American Indian Civil 

Rights Handbook in 1980. The purpose of the handbook is to 

inform the public about basic rights under Federal law enjoyed 

by American Indians both on and off reservations. In adaition, 

in 1981, the Commission issued, Indian Tribes: A Continuing 

• 
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Quest for Survival based upon a series of hearings, careful 

monitoring of related developments, and upon extensive field 

research. The report examine·s the role of State, tribal, and 

Federal governments in some of the major conflicts--fisning 

rights, reservation criminal law enforcement, and eastern 

Indian land claims--that exist between Indian tribes and 

non-Indians. These conflicts and the manner in which they are 

resolved have profound implications for the civil rights status 

of American Indians. 

Another important endeavor of the Commission is that of 

utilizing existing statistical data to provide useful and 

timely information on the status of minorities and women. Boe 

example, the Commission in 1978 released Social Indicators of 

Egualitv for Minorities and Women. This report uses 21 

statistical measures in the areas of education, unemployment, 

income, and housing to compare levels of wel.1-being of 

minorities and women to those· of maj.ority males for 1960, 1970, 

and 1976, These indicators demonstrated many fo.rms of minority 

and female inequality. Indicators were presented for several 

minority groups that are generally excluded from statistical 

reports. The report served as the basis of testi;nony presented 

to the Senate Committee on Human Resources in J-anuary 1979. 

The Commission plans to update Social Indicators based on the 

1980 census data and to establish a statistical baseline for 

comparison purposes for Southern and Easte·rn European ethnic 

minorities. 
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In the area of age discrimination, the Commission recently 

released ~linoritv Elderly Services: New Programs, Olci 

Problems, a congressionally-mandated study of racial anci ethnic 

discrimination in Federally-assisted ·programs for older 

persons. Part I ·o·f the report, published in .1982, examined 

f minority participation in programs administered by the 

Administration on Aging in six communities ac·ross the hation. 

Part II, published in 1983, contained the results of a national 

survey of State and area agencies on aging anci interviews at 

the Administration on Aging regarding minority experiences in 

connection with employment, grants and contracts, and service 

delivery in Older Americans Act programs. 

The above-noted report was preceded by The Aqe 

Discrimination Study, also mandated by the Congress. Part 1 of 

this report, published in 1978, set forth the Commission's 

findings and recommendations based on an 18-month study of age 

discrimination in the administration of 10 Federally-assisted 

programs and selected education activities. Part II, published 

in 1979, described each program examined by the Commission and 

summarized the record of information obtained through 

literature search, data analysis, a field study, and public 

hearings. 

Although this abbreviated discussion aoes not include all 

of the Commission's activities, the scope, variety, ana 

complexity of its work, and the importance of civil rights 

related issues to the well being of the Nation as a whole, are 

reflected. In 1981 the Commission issued a statement encitlea 
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Civil Rights: A National, Not a Special Interest in the hope it 

would clarify the dangers in tr€ating civil rights as just 

another special interest competing for Federal funds. They are 

not, and cannot be treated that way. Rather, these 

constitutional protections are the foundation upon which the 

American body politic, rests. The 13th, 14th, and 15th 1 
amendments to the Constitution, adopted at the close and in the 

years •immediately following the Civil War, are the keystone in 

the arch of freedom called civil right?. These constitutional 

amendments not only ensured the acquisition of legal rights, 

but they also led to the enactment of legislation and the 

establishment of programs to overcome the effects of past 

discrimination and effectu.ate the promises made by the Civil 

War amendments. A number of federal programs that are often 

viewed as not having a relationship to civil rights in fact 

have their historic and/or legal bases in those amendments. 

The legislative history of certain programs such as chose 

prdviding for federally assisted housing and community health 

·centers reveals that they were enacted in large part to 

overcome the effects of discriminatioh. 

The Civil War amendment.s not only created new civil rights 

but they empowered the Federal government with the authority 

and responsibility to enforce them. The historical record of 

implementing these three amendments--and Federal court decisions 

and congressional legislation based upon them--remains, ac 

best, uneven. For over 25 years, the Commission's indepenaenc 

bipartisan status has allowed it to offer its findings and 

f1 
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recommendations regarding the implementation and enforcement of 

these laws to both Democratic and Republican administrations. 

Civil rights, like the larger society it reflects, is not a 

static concept. New approaches and new remedies must be founa 

for new problems. Because of the Commission's unique ana 

independent structure, it can continue to respond in a focused,r 
analytical manner to both the continuing and the developing 

civil rights issues of our times. ~he Commission sees a 

continuing need for this contribution in the future because so 

much work in the field of civil rights remains to be aone, and 

the Commission is uniquely qualified to contribute to the 

achievement of this fundamental national objective. 
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Statement of Honorable Clarence M. Pendleton, Jr., Chairman, 
United States Commission on Civil Rights 

before the 
Subcommittee on Civil and Constitutional Rights 

House Judiciary Committee 

April 7, 1983 

Mr. Chairman and members of the Subcommittee, I am Clarence 

M. Pendleton, Jr., Chairman of the United States Commission on 

Civil Rights. Joining me are Commissioners Mary 1''rances Berry 

and Murray Saltzman. We are pleased to have an opportunity to 

appear before you unanimously to suppor,t the reauthorization of 

the Commission. 

In his State of the Union message the President of the 

United States said " ... we will ask for extension of the Civil 

Rights Commission which is due to expire this year. The 

Comm£ssion is an important part of the ongoing struggle for 

justice in America and we strongly support its reauthorization." 

We, the Commissioners believe, as does the President, that 

there is a clear need for the Commission. While gr,eat progress 

has been made, clearly discrimination does exist. It is 

necessary to consider whether the Federal government, in terms 

of policy developmerit and law enforcement -:functions, has met 

its special responsibility for achieving a color-blind, 

gender-neutral society that provides equal opportunity. 

We recognize that our Nation has made significant progress 

in the area of civil rights. But we think the evidence is 

clear that discrimination is not a relic of the past. The 

obstacles to equal opportunity in our country are complex and 

persistent. We must recognize, as the Commission has shown in 
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a number of reports and statements, that these obstacles are 

woven into the very fabric of our national life. Removing 

these obstacles will require considerable time and commitment. 

The Congress has recognized that invidious discrimination 

affects many Americans. For this reason, the Commission's 

jurisdiction was broadened in the 1970's to address discrimi

nation on the basis of sex, age and handicap, additional areas 

of continuing concern with regard to discrimination. In its 

work, of monitoring progress ~nd prodding the Federal 

government toward national civil rights objectives, the 

Commission has made a significant contribution. 

The Commission must remain an independent, bipartisan 

factfinding agency, unique in the Federal government. The 

unique and independent nature of the Commission has enabled it 

to perform the invaluable role envisioned by the Truman 

Committee and by the Congress. Although the Commission is not 

directly involved in enforcement or in regulatory activity, it 

has a statutory mandate to appraise Federal laws and policies. 

The statutorily required access to Federal civil rights-related 

information allows the Commission to appraise, evaluate and 

develop recommendations regarding the issues that fall within 

the Commission's responsibility. 

In furtherance of its statutory mandate to appraise the 

laws and policies of the Federal government, to investigate the 

deprivation of voting rights, and the denial of equal protection 

of the laws, on the basis of race, color, religion, national 

origin, sex, age, and handicap, and in the administration of 
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justice, and to serve as a national clearinghouse 'for 

information, the Commission ha~ carried out a variety of 

activities related to civil rights. A review of these 

activities is included in the Commission's testimony- submitted 

for the record. 

You will find in reviewing the areas studied and activities 

of the Commission that our range has been broad and varied. 

This should not be surprising given the multitude of types and 

forms of discrimination, the interrelationship between different 

types of discrimination, and the mandate of the Commission. The 

Commission's activities include conducting studies, submitting 

reports to the President and Congress, analyzing legislation at 

the request of Members of Congress, ho,lding public hearings, 

and monitoring Federal civil rights agency activity, and 

serving as a public "clearinghouse" of information. 

With respect to Fiscal Year 1984 the President has 

requested for $12,180,000 and 235 fulltime equilavent 

positions. Including the amounts requested in the pay cost 

supplemental, we anticipate that the appropriation for ~iscal 

Year 1983 will be, $11,981,000 supporting 237 fulltime 

equivalent positions. The 1984 request thus represents an 

increase of $199,000 over the appropriation expected for Fiscal 

Year 1983. However, after adjustments are made for mandatory 

increases, the 1984 request actually represents a $437,000 

decrease in program activity. 

.~•I 

p 

• 



i 

101 

When I testified before this Subcommittee last year, I 

indicated that the Fiscal Year 1983 appropriation level would 

require a cutback in Commission program activity, anci .possibly 

require the closing of two regional offices and a 

reduction-in-force of approximately 20 employees in the latter 

part of the year. I am pleased to inform you that subsequent 

events have made a reduction-in-force and the closing of two 

regional offices unnecessary. We anticipate entering J:'i:scal 

Year 1984 at approximately the same staffing level we will 

maintain in Fiscal Year 1'983. 

The program we propose, although reduced in terms of the 

number of activities to be carried over to or initiated in 

Fiscal Year 1984, is similar in content to those presented in 

previous authorization requests. Since it is discussed in 

detail in the appropriation request, which you have already 

received, I will not repeat it here. You will note, however, 

that the Commission's long-standing interest in eliminating 

barriers to equal opportunity in employment anci economic 

development, education, housing, the administration of justice 

and participation in the political process will continue. We 

also will continue monitoring Federal agency effectiveness in 

carrying out civil rights reponsibilities. State &lvisory 

Committee activity will continue in all 50 States and the 

District of Columbia. 
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In closing, let me point out that civil rights, like the 

larger society it reflects, is not a static concept. New 

approaches and .new remedies must be found for new problems. 

Because of the Commission's unique and independent structure, 

it can respond in a focused, analytical manner to both the 

ongoing, and the develqping civil rights issues of our times. 

The Commission sees a continuing neect for the contr~bution. it 

can make in the fµture of our Nation because so much work in 

the field pf civil rights rema.ins to be done, and .the 

Commission is uniquely qualified to contribute to the 

achievement of this fundamental national objective. 

We will be pleased to respond to questions you may have. 

Thank you. 

t 
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Mr. EDWARDS. Do either of the other Commissioners desire to 
make a statement? 

Dr. Berry. 
Dr. BERRY. I guess I would, Mr. Chairman. 
In addition to what our Chairman has .stated, I would like to 

note just briefly that in recent weeks the Commission has been the 
subject of criticism-we are always criticized by ,Somebody for 
something-of a new kind, in my experience; that is, criticism that 
we concern ourselves with issues that are unrelated to civil rights. 
I just briefly want to address myself to that. 

As. I understand the criticisms and the materials that I have 
read, it seems to me to be of three kinds: One, that we are always 
concerned about some kind of discrimination that doe!:! not involve 
individuals, and that is a problem; two, that we are always identi
fying groups as people who are discriminated against and that it is 
somehow un-American for us to do that, in addition to being incon
sistent with the law under which we operate; and finaily, that we 
concern ourselves with social programs, like health and welfare 
programs and the like, that we in fact should not concern ourselves 
with. 

Let me just respond to that briefly, Mr. Chairman and members 
of the committee, by saying that the Commission recognizes that 
individual discrimination occurs, that we are concerned about it. 

We also know that when John Doe, for example, is the subject of 
racially targeted violence, it is because John Doe is black or His
panic and not because John Doe's name is John Doe. To ignore 
that, we would be closing our eyes to what everyone sees and clos
ing our ears to what everyone hears. 

We know that when Susie Smith is discriminated against as an 
individual, it is often because she is female and not because she is 
Susie Smith. For us to ignore that, again, would be to ignore what 
is reality. 

On the subject of groups, the Congress itself recognizes again and 
again the President signing the bills that the Congress passes, that 
-there are certain groups in otir society that are' discriminated 
against. 

Note: The Surface Transportation Act -of 1982, called the gas tax 
bill, contains a section that identifies specifically Hispanics, blacks, 
and other minority groups by name as groups that have been dis
criminated against and have special needs that must be addressed. 

The final point that I would make, Mr. Chairman, the example 
was given of the education budget report that we did as something 
that was not civil rights, that it had to do with social policy or 
something and we should not concern ourselves with it. 

Since I happen to know more about education, having run those 
programs, than some of the other ones that we monitor in the civil 
rights areas, let me just note that in the laws of the United States 
as enacted by this Congress and signed by, in this case, a Republi
can President, the Emergency School Aid Act, "the purpose of this 
legislation is to meet the special needs incident to the elimination 
of segregation and discrimination among .students." So, if we are 
not to cqncern ourselves with that budget for that program, then I 
guess we are not. supposed to be concerned about eliminating segre
gation. 
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On bilingual education, for example, I would note that in the Ieg
islation there is a statement, "Congress declares it to be the policy 
of the United States in order to establish equal educational oppor
tunity for all children" that this program exists. 

So; if we are not to concern ourselves when budget cuts and 
shifts are made in that program, we would not be concerned with 
equal educational opportunities and we would be ignoring what the 
Congress recognizes as the civil rights issue, what the courts have 
recognized as civil rights issues, and we would be trivializing the 
work of the Commission. 

At least as long as I am a member of this Commission, and my 'i. 
colleagues who serve with me in the majority of the commission, 
we will not so trivialize the issues and we will continue to respond, 
if this Commission is reauthorized and I am still there, on issues 
that everyone recognizes as being national issues on the subject of 
civil rights. • 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Dr. Berry. 
Rabbi Saltzman. 
Rabbi SALTZMAN. I appreciate the opportunity to add to my col

leagues' comments. ·I think this issue is of fundamental significance 
to our Nation and its self-image. 

The view that we should speak only to individual circum1:1tances 
and to the rights of individuals presents a basic philosophical di
chotomy between individual rights and group rights as they com
pete in an imperfect worl<l. The polarities of individual rights 
versus group rights cannot be reconciled perfectly. Certainly when 
synagogues are plastered with swastikas, they are not plastered 
with swastikas because they are anything else but a Jewish syna
gogue. 

So, we have to be concerned with group rights as well as individ
ual rights and create a balance. I think the extreme, toward either 
end of the polarity, creates the kind of demagoguery and tyranny 
which in this country we have sought to guard ourselves against. 

Unbridled, excessive individualism may be very much at the root 
of the permissiveness, the narcissism which creates many of the 
problems in our contemporary society. Th,e "Meism," producing a 
focus solely on the individual without any sensitivity to group re
sponsibilities debilitates a society. 

To the other extreme, group responsibility must not operate so as 
to infringe on the rights of the individual. There must be a bal
ance. I think the Commission has sought to achieve that sensitivi
ty, to balance both individual and group rights. 

I thank you. 
Mr. EDWARDS. Thank you. 
Mr. Kastenmeier. 
Mr. KASTENMEIER. I have no questions,. Mr. Chairman. 
Mr. EDWARDS. Mr. Sensenbrenner? 
Mr. .SENSENBRENNER. Thank you very much, Mr. Chairman. 
One of the major issues that. I believe was posed in the legisla

tion extending the Commission's life will be the national subpoena 
power issue. I think that there are some legitimate concerns over 
how that subpoena power would be exercised, should it be granted 
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to the Commission, given some of the criticisms that have been lev
eled against the Commission. 

I take it as a given that the Commission is going to be reauthor
ized. I think the question is how long it will be for: 15, 20, 25, 50 
years perhaps. I am kind of concerned that if the Commission de
cides that its role is to be an advocate in the civil rights process, 
the issuance of a subpoena against an individual or an organization 
or a Government agency can carry with it the stigma that the re
cipient of that subpoena is somehow racially bigoted, which is a 
stigma I think as serious as the stigma of being accused of being a 
Communist 30 years ago. 

I would like to have the opinions of all three of the Commission
ers who are present on how that could be prevented and how they 
would anticipate the national subpoena power to work, should the 
Commission be granted that subpoena power. 

Mr. PENDLETON. I would yield first to my colleagues, Mr. Sensen
brenner. 

Dr. BERRY. Mr. Sensenbrenner, the Commissioners asked for the 
national subpoena power because at present we can subpoena in 
connection with a hearing only within 50 miles of the site. Our 
only reason for proposing national subpoena power was because of 
reasons of efficiency and effectiveness. We thought that it would be 
a better use of resources. 

Mr. SENSENBRENNER. Does that mean that everybody comes to 
Washington rather than you going to where the problem is? 

Dr. BERRY. No. In fact, what we do is we go around the country 
and hold hearings. That is what our pattern has been. But in some 
instances where we have done a study, say, in Miami, of racial vio
lence in Miami, just to use that as an example, if we had been able 
to gather information about some other instances that were going 
on somewhere else without having to go there, the understanding 
is that we would have been able to include something relating to 
those in our report. 

The project was made on:ly for reasons of efficiency and effective
ness. If there are people who feel that this somehow will invade the 
rights of someone in ways that we have not thought through care
fully, the Commissioners are quite Willing to consider that any 
such suggestions. 

But it was done for that one reason, that we could add material 
from around the country to our studies without the expense of 
going places. We only subpoena materials in connection with hear
ings. 

By the way, on the question of stigmatization of persons who are 
subpoenaed, we already subpoena everybody who comes to our 
hearings routinely, as a matter of course, so that there is no dis
tinction about who is subpoenaed and who isn't. No one has ever 
considered that to be a stigmatization. So, that pattern occurs. The 
subpoena does not presuppose that anyone has done anything 
wrong. 

We would be willing to consider any comments or concerns that 
anyone has about an invasion of rights or civil liberties related and 
balance that against the effectiveness and efficiency argument. 

Rabbi SALTZMAN. My only comment, because I concur with my 
colleague, is to the subtlety and distinction of the advocacy role 
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that you pointed to. I don't think the Commission, in contrast to 
the Federal Government, is an advocate in the same way that the 
Federal Government is an advocate. 

We believe that by reason of the 13th, 14th,. and 15th amend
ments to the Qqnstitution, the Federal Government has the respon
sibility to effectively administer and promote icivil rights. Our role, 
as established by the Congress, is to monitor the Federal Govern~ 
ment's role in its posture as an advocate for civil rights. 

Mr. PENDLETON. Mr. Sensenbrenner, Commissioner Berry's 
answer to your question is interesting. I wanted to say something 
else about that in connection with this. 

The Commission does not enjoy, I guess, in some people's re
spects, and especially the media, the collegiality apparently that 
existed before some of us got there. There are differences of opinion 
about many things that happened. I do think one needs to know 
that we need to respect what those differences are without having 
to be necessarily disagreeable about therri. 

On the matter of the subpoena, that refers primarily to hearings. 
It is a matter of not"subpoenaing people but is a matter of subpoe
naing documents that will support a hearing. 

My contention about hearings is that I am a little bit disturbed 
about the whole hearing process. We had a public hearing in San 
Jose on the growth industries, and we spent a lot of money for that 
hearing. I am not so sure that we got a lot out of that hearing. 

You mentioned going across the .country to go to places where 
circumstances happen to exist, Hke the Commission went to Miami 
prior to my coming on the Commission. We had a lot of people 
come, and a lot of money was spent. I am not so certain we got our 
dollar's worth. At the press conference in Miami to release the 
report I didn't see anyone there from the general public, even 
though it was in a public auditorium. 

Perhaps we need to find out whether we need to just collect, testi
mony on an issue from people and subpoena that rather than 
always having people appear personally before the Commission. 
The amount of time that we expend in hearings is not always as 
productive as we would like it to be, I think. 

We do get some information, but the amount .of time we have to 
spend in putting together the hearing record and to review it and 
get it out is sometimes much later in the ball game. With Miami 
we were much latei: in the ball game. We will be much later in the 
ball game with the reports from the hearings in Baltimore and San 
Jose. 

I have not heard a public cry that people want to give. us infor
mation. I think what we have here is a staff recommendation that 
it would be more efficient to do what we want to do in terms of 
collecting data, but not to subpoena people about the .same kind of 
things you probably read about in the news recently and in public 
documents. 

I am ambivalent about the whole situation, about subpoenaing 
records. It doesn't matter to me one way or the other. My remarks 
have to be-consider the fact that when I give a statement, it is a 
Commission statement, and my colleagues have a chance to say 
what ~t is that they believe about the Commission. I have to take 
my chances, and when the time .comes, in terms of your questions, 
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to be able to respond with those kinds of things• the Commission 
should be doing. 

I will say to you that I think there is to be a big discussion as to 
whether or not this Commission centers on those matters of indi
vidual rights or group rights. I do think there is a clear question in 
my mind about whether or not civil rights policy and social policy 
intertwine or whether or not there is a barrier in between. 

Perhaps as we go along in the Commission's work in its reau
thorization, those discussions will come up again, but I thought it 
was important to put my viewpoints up on the table. 

Mr. SENSENBRENNER. I am certain that all three of you individc 
uals are familiar with the article that Professor Finn had pub
lished in the Wall Street Journal a couple of weeks ago. One of 
Professor Finn's criticisms is that the Civil Rights Commission has 
become more a captive of client groups, that we all know who they 
are, and that the independence of the Commission has thus been 
compromised. 

I am wondering- if the three Commissioners would care to com
ment on that allegation. 

Mr. PENDLETON. I think that Mr. Finn's comments have a great 
deal of validity to them. Having come from one of those interest. 
groups, having worked in the Urban League movement for several 
years, I do think that the way he has developed that position has 
some merit. 

I think there are other things that need to be considered in the 
process of analyzing how the constituent groups begin to respond 
or react to the Commission and what it does and how the Commis
sion responds to them. 

There is a positive role for the constituent groups to play, but I; 
would leave that to another question and another time. 

Mr. SENSENBRENNER. Thank you. 
Dr. BERRY. I would like to respond to that. 
First of all, I think that if Mr. Finn has any evidence that this 

Commissioner is a captive of anyone, I would like him to present it·. 
I resent such an implication, if that is what he in fact said. I don't 
recall the words in the arti~le. To me, that is. just as pejorativ~ .as 
some other things that one might call someone, including being a 
bigot. I am no one's captive, to my knowledge, so let him prove it if 
he asserts it. 

Second, the constituent groups that are constituencies of this 
Commission were accorded that status by the Congress, which indi
cated that those were the constituent groups to. which we should 
pay attention because it was the Congress',, with a bipartisan sup
port, understanding that there were certain. constitutional require
ments an.d certain constitutional protections which should be af
forded these particular groups. 

We. do no work on any groups that the Congress has not said 
should ·be a group that we should do• work on. That is.No. 1. I have 
already pointed out-and could point out by going into detail, but I 
won't take up the time of this committee-that none of the studies 
that we have done in the social policy area concern groups that 
were. not supposed to be bothered with or·programs that don't have 
either a ·statutory basis, legislative history, or constitutional provi-
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sions which indicate that they are designed for these particular 
groups that the Congress has said we should pay attention to. 

There are lots of social problems that exist in this country that 
the Commission says nothing at all about. Lots of them. I could 
name lots of them, but I won't. We concern ourselves with prob
lems that relate to the groups that the Congress said we should be 
concerned about. If there is any evidence that we have done other
wise, I would like somebody to present it. , 

Rabbi SALTZMAN. Furthermore, rwould like to merely add that 
having served on the Commission the longest term of any present 
Commissioner, over the years constituent groups have never been 
fully satisfied with the amount of attention we have given to them. 

The Commission, as an independent agency, has to make judg
ments al:>out how it uses its resources. That is very difficult. We go 
through a painstaking process, with a great deal of research and 
deliberation, to make judgments about what are the most crucial 
issues we should address. 

I don't think any group that Congress has ordered us to address 
as a problem issue in our society is totally satisfied with the 
amoµnt of attention we have devoted. I think that speaks. for our 
effort to bring objectivity, inµependence, and careful attention to 
those issues which are most relevant to the national interest. 

Mr. PENDLETON. Mr. Sensenbrenner, I think perhaps in our col
lective comments one needs to consider the fact that as we have 
liad this Commission for some 25 years, the number of individuals 
that the Congress has decided need to have attention could be the 
probleJll, more so than what the Commission has done. 

I think when we look at the number of protected classes, as Com
missioner Berry I think is alluding to, we have almost 75 percent 
of the persons in this country now being covered by some kind of 
protection. 

If we keep on increasing the protection, there is no way we can 
satisfy that. As we begin to get into the issues people want us to 
study, that presents a problem, and presents a problem to me in 
how we look at that. 

I have said for some time that perhaps one needs to look at the 
policies that we are being asked to work with to find out if they are 
the best policies to carry out this country's civil rights mission. 

Mr. SENSENBRENNER. Thank you, Mr. Chairman. 
Mr. EDWARDS. The gentlewoman from Colorado, Mrs. Schroeder. 
Mrs. SCHROEDER. Thank you. 
Dr. Berry, it is wonderful to see you again. We missed you terri

bly. It is awfully nice to have you here. 
Dr. BERRY. It is good to see you. 
Mrs. SCHROEDER. I want to thimk. you. I think you responded 

very well to a lot of different things. One of the questions I have 
relates to news stories last month saying the Commission had sent 
a letter to the President complaining about a lack of cooperation 
by administration officials in providing the Commission with the 
documents they needed. 

I just wanted an update on the status of that issue. Have you 
gotten those documents at this point? 

Mr. PENDLETON. It is my understanding that we have gotten 
most of what it is that we want. Things are on schedule, as far as I 
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understand them. We have a scorecard we are tallying up now to 
make certain that we have what we need to have. 

The acting staff director tells me that he doesn't see the need at 
this point to do anything different from what we are doing right 
now. So, I would hope that we would have obtained it all and be 
able to use it in our report that deals with the enforcement budgets 
of the various agencies. 

Dr. BERRY. Congresswoman Schroeder, I am glad you asked that 
question. 

First of all, while we are receiving a number of the documents
and the staff director has said that that is the case-he will make a 
recommendation to· the Commissioners, and the Commissioners will 
decide whether we have in fact received fully what we asked for. 
We will do that at our meeting when we meet on Monday. So, we 
can't say whether they have been fully responsive until we exam
ine the report of the staff director. 

The second point I would make is that this is a continuing issue 
because the Commission almost daily or weekly has additional re
quests to make of various agencies. It is the only way we can moni
tor and do our job. 

The reason why we took the extraordinary step that we did take 
is because there are several ways to keep the Commission from 
doing its job. One way is to try to fire all the Commissioners. An
other way is to not give us any information, so that we can't ana
lyze it, or when we do analyze it, we can always be called to task 
and say, well, your figures are wrong, when people know they 
didn't give them to us in the first place, or they would keep us 
from doing studies. The third way to do it, of course, is to ·define us 
in such a way that we are confined to doing only things that are 
trivial. 

So, this document issue, it is unfortunate that it took us almost 2 
years tQ get some of the information we needed. We could have re
p,orted to the Congress and the American public long before now. 

We don't know yet whether they have been fully responsive. The 
important thing is to not only get full responsiveness now, but to 
continue to get full responsiveness to our request. 

Mrs. SCHROEDER. The thing that bothers me so much is that we 
have been very ·concerned about the EEOC, who was in here saying 
they can't even get the Justice Department to file an affirmative 
action plan. I chair the Civil Service Subcommittee, and we know 
there are a lot of Federal agencies that won't file these plans. 
Then, of course, we learn this morning that EEOC has been asked 
to withdraw their brief in an employment discrimination case and 
so forth and so on. 

Your rple versus. the, EEOC role versus the Governmenes role 
generally in civil rights, I think, is something that is of great con
cern to this committee and to many of us in Congress. 

I guess what I want to know is do you think-and I suppose I 
should direct this to Mr..Pendleton'--"you finally have some kind of 
an agreement with the administration that future responses are 
going to _be more timely, or are we going to continue this 2-year, 
dragging-out process. 

Mr. PENDLETON. I feel confident that we have an agreement, an 
understanding, that the information is to be forthcoming. My con-
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versations with people in the administration clearly indicate that 
that is the case. We can live and abide with that and take that as 
being the truth. 

Mrs. SCHROEDER. I hope you can help the EEOC get some re
sponses, too, because they were in here totally frustrated, saying 
all they can do is go have tea and try to encourage people to coop
erate. They don't have the same powers you do, so it is a tough 
one. 

Mr. PENDLETON. I would hope in an independent way we would 
stay out of that one until something came before us. 

Mrs. SCHROEDER. I am not sure they don't need all the help they 
can get and, as I say, in the interim, many people get injured. 

Mr. Chairman, I apologize because I have to go down to the 
Legal Services. Corporation hearing, which is another issue in 
which you have no women on the Corporation board and all sorts 
of other problems going on. That hearing is going on simultaneous
ly. 

I thank you all for being here. Any ideas or any other help you 
can give us to keep this going, especially now that we have an ad
ministration mandate to further it, we certainly want to work with 
you. 

Mr. EDWARDS. Thank you, Mrs. Schroeder. 
The gentleman from Pennsylvania, Mr. Gekas. 
Mr. GEKAS. Thank you, Mr. Chairman. 
Alluding to what Congresswoman Schroeder was saying just a 

moment ago, I hope you don't find it unique in your agency that 
sometimes it is difficult to get information from the various agen
cies in the administration. At every hearing I have ever attended 
in my short time in the Congress, that complaint has been raised of 
every subcommittee, every committee, on every conceivable agency 
in the Government. 

I hope the reluctance or the delay in getting information isn't at
tributed to delaying tactics that are motivated by other than the 
press of business and from just so many different requests. I found 
that to be the case in so many other respects, both in State govern
ment and in my short tenure here. 

Do you find an overweening, shall I say, intent to deprive you of 
information or just the screening process and the press of business 
and the other.matters that come before an agency? 

Mr. PENDLETON. Let me try to be a bit parochial with where we 
are with the agencies. and what we have to do. 

We did list out a number of responses we got from agencies, that 
went all the way from being responsive to "if you want what you 
want, you have to file under the Freedom of Information Act." 

Having been appointed by this Administration, I did make• some 
phone calls to find out whether or not people really understood 
that we had a statutory right to information in terms of appraising 
the public of what is going on. 

What I think really happened here was that people, especially 
this administration, .have some fear that this Commission, in the 
way it reports, intends to beat up on them. Some people think 
every time a report comes through we are going to take it and 
process. it in such a way that it makes it look bad for this adminis
tration. 
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I have tried my best, and, I think I have done !,Qme of the 
smoothing over the waters, that that will not or should not be the, 
case and we need to t~lk about where you have problems with us, 
as, a Commission reporting on information that we have to repgrt 
out. We want to be as responsive to your demands as we pos$ibly 
can, but in keeping with our indepenqent statutory mandate. 

It is, also important to understand that that kind, of reluctance 
causes time delays. This Commission felt that in order to keep up 
with our statutory responsibility, we had to get, the information 
and the only route we had to go, as I think my colleagues will sup
port, is to potentially use the subpoena .as a way to obtain what we 
have to obtain to stay on schedule with the process. 

Mr. Sensenbrenner very aptly and rightly wrote a letter last 
year about our education report and how we were putting t~at out 
in terms of where the education budget, really was at the time. 

We wanted to avoid that process by getting the information in on 
time and getting the report done in a timely way. 

Mr. GEKAS. I understand all that. By way of commentary, in the 
form of a nonquestion, I haye found Chairman Edwards, fqr in
stance, is unhappy with lack of responses from the FBI and from 
the Department of Justice on other matters which are of impor
tance to the committee, having nothing to do with the Civil Rights 
Commission or your jurisdictional questions. 

I see that many times as a symptom of bureaucracy, that there 
are built-in delays, fear of breaching some kind of inter:qal guide
line, fear of breach of the Freedom of Information Act, fear bf a, lot 
of different constraints that haye nothing to do with trying to keep 
that entity from doing its job. 

I, am sure that the Department .o.f Justice doesn't want to stone
wall Chairman Edwards on some of his requests from the depart
ment. Maybe they do, but if they do, it has nothing to do with the 
type of bias that you might be feeling is occurring fo the reluctance 
or delay to g~t you information, fs what I am .getting_ across. 

Mr. PENDLETON. I think it is also important to .say, from a per
sonal point of view, since I have been the Chairman of this Com
mission, whatever this administration does in civil rights is a 
matter of national attention. That is the way it is, s,o all I can say 
to that is amerr. 

Mr. GEKAS., I hope that that same kind of attention is given to 
the President's proposal to extend the Civil Rights Commissio_n for 
20 years. , 

Rabbi SALTZMAN. Without reflecting on my age, I have had the 
privilege of serving under three Presidents. I cannot address the 
ability of other agencies and commissions to get information,_ but 
let me point out that ~nder the three Presidents I have served, be
cause the Commission serves as the conscience of the Nation, 
which I think is the intent of the Congress, each administration, 
Republican or Democratic, has felt abused by the Commission _at 
times by reason of our criticisms and our recommendations. _ 

This extraordinary act during this administration by the Com
mission is the result of extqwrdinary delays and difficulties in S~• 
curing information, It was not true in oth(;!r administrations. We' 
were compelled. to act in this manner 'Y:hen our requests to the 
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President, a letter to the President apprising him of the difficulties 
we were having, failed to receive a response. 

So, I think there was an extraordinary situation in this adminis
tration with respect to our ability to secure the information we are 
statutorily mandated, to secure. 

Mr. GEKAS. But you are now in the process to evaluate the type 
of response that you have received, since you have received re
sponses. 

Mr. PENDLETON. Yes. 
Mr. GEKAS. On another question that was raised on the subpoena , 1 

power, is it any kind of a feasible compromise-and I am probably 
saying no to my own question as I am asking a question-to leave 
the subpoena power in place as it is now constituted but extend it 
nationally to duces tecum; that is, to just documentation, as was 
referred to in your testimony, that you might require regionally or 
nationally for a given smaller geographic area. 

Mr. PENDLETON. That is the intent, Mr. Gekas. 
Dr. BERRY. That is what we want. 
Mr. GEKAS. Just duces tecum? You don't require--
Mr. PENDLETON. I think what has gotten confused here is the 

subpoenaing of the administration's records of information and the 
agencies' with th_e hearing process. All we want to do is to be able 
to do what you said to do. I am sorry, I am not a lawyer, duces 
who? 

Mr. GEKAS. Duces tecum. He plays second base-- [Laughter.] 
Mr. PENDLETON. Whoever he or she may be at this point, we 

need to be clear that that is all we are looking for. We are not look
ing to do more than just that. 

Mr. GEKAS. The reason I have a puzzle in my own question is 
that that entails, unless we can work it by pertffication, the appear
ance of an individual to certify as to the authenticity of the docu
ments and all of that; that you can waive the appearance of an in
dividual if you are satisfied with the authenticity of the documents 
transmitted as such. 

I would be in support of any kind of request to at least extend 
the subpoena power to that extent. 

Mr. PENDLETON. We don't want the individual to come and bring 
it. The idea is for it to be cost effective, so would you please just 
send it to us, hopefully in a way that meets with our budgetary 
constraints. 

Mr. GEKAS. I see no hurdle to that. There might be something I 
am missing, but I would be in favor of extending the subpoena 
power to that extent. 

I have no further questions. Thank you. 
Mr. EDWARDS. The gentleman from Ohio, Mr. DeWine. 
Mr. DEWINE. Thank you, Mr. Chairman. 
I wonder if the three Commission members could comment on 

the President's proposal to extend the life of the Commission for 20 
years. 

Mr. PENDLETON. Having been asked my advice about that kind of 
extension by those who helped to put it together, I support the 
President's request for 20 years. I think it is a clear indication that 
this President does support civil rights, recognizes there is a prob-
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lem, and wants us to have enough time to work more closely with 
it and on it. 

I do think that the staggered terms provide what one of my col
leagues, the Acting Staff Director, says, which is to maintain some 
institutional memory at the Commission. I applaud the President 
for his actions and suggested to him some time ago in a meeting 
that I attended that he should do that and send it up. 

I would imagine that the delay in that has been for a number of 
reasons, but I applaud his actions today and would hope this com
mittee would consider that, as the chairman has said, in the proc
ess of how we extend the Commission . 

Mr. GEKAS. If the gentleman would yield, that delay was by the 
same bureaucrats who delayed sending you the other--

Mr. PENDLETON. It is better you say it, sir, than I. 
Dr. BERRY. If I could comment on the President's proposal, the 

Commissioners recommended staggered terms at a time when the 
Chairman of our Commission and one of our Commissioners had 
been fired in an unprecedented action, in which we thought in a 
matter of days all the Commissioners would be fired and that none 
of us who were on the Commission would be sitting as Commission
ers. 

So, we took the unprecedented action of recommending staggered 
fixed terms in order to protect the Commission from ever having 
that happen again, in order to preserve its independence and its in
stitutional memory. 

We have fortunately or unfortunately, depending on how one re
gards it, continued to sit on the Commission, the circumstances 
changed, but that was the origin of all of this. 

As for the substance of the recommendation, I see nothing in the 
President's proposal that would insulate Commissioners from being 
fired again at the pleasure of the President. 

It seems to me to propose staggered terms-which was only an 
emergency measure on our part in the first place and nothing that 
we really desired but we thought we had to do something-and 
then to subject the persons to firing at the pleasure of the Presi
dent would not take us any further down the road than we were to 
start with. 

Also, not to have anything in it that would insulate the Commis
sioners who were there from being fired wholesale, so that they 
could be replaced by all new appointees, again would raise the 
same kinds of issues. 

So, the staggered terms sounds like a very principled position. 
We did, in fact, support it, but with the idea that people could not 
be removed except for malfeasance in office. 

I like the 20-year proposal. I would like 25 or 30 years, or I would 
like until the end of discrimination, period, or better, if we could 
put a timetable on that, but I don't like the idea of Commissioners 
being removed at the pleasure of the President because it is incon
sistent with the idea of independence. 

Rabbi SALTZMAN. I fully support and concur with the President. 
In fact, I see that recommendation on his part really as a rebuff to 
the point of view of Professor Finn because it is a recognition that 
discrimination in our country will not be eliminated merely by the 
passage of good laws, by the good decisions of the Supreme Court, 



1 

114 

and by the efforts of the administration; that we are dealing with a 
problem systemic and historical in this country that will take gen
erations to overcome; that the existence of the Commission as an 
independent agency, to monitor -the efforts of the Government, to 
move us forward, is crucial in order to fulfill the rhetoric of the 
Constitution to achieve equal opportunity. One day indeed, we may 
become a colorblind society. Unfortunately, it is not possible at the 
present time to act as if we were, when we ar.e not. 

We must at least, through .affirmative measures, reduce the, enor
mous barriers limiting' equal opportunity. This may take a few gen-
erations. It requires more than simply the passage of good laws by 
the Congress. I think that is what that 20-year terni implies. 

Mr. DEWINE. Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you. 
Wouldn't it make sense, whether it is a Democratic or Republi

can President, that if we are going to have staggered terms, the ex
isting members should be grandmothered or grandfathered in; and 
second, that they should not be removed except for cause. Other
wise, you would have a President, whether Republican or Demo
cratic, able to put in a certain group of people, whether from the 
left or the right or whatever. 

Dr. BERRY: That is exactly my point, Mr. Chairman. This kind of 
proposal, in order for it to maintain the independence of the Com
mission, would need to have the kind of amendments that I am in
ferring from the query that you have just presented. 

Mr. PENDLETON. If I could, Mr. Chairman, I just want to be clear 
that I support the President's initiatives just the way they are. I 
think if I work for someone and I am not doing a good job and he 
or she wants someone else to do that job, then I should just get out 
of-the way. rdon't have any problem with that at all. 

You ar~ talftlng about grandfathering i'n. I have no problem with 
being dismissed if I am ineffective and the President so deems that. 
I have had some discussions and have done some reading about it, 
and I would imagine that other informaticm needs to come forth to 
make certain that what is being proposed, or what I am hearing 
being discussed, that the President should not be able .to remove 
the people except .for cause. 'rhat might be. a point that needs to be 
discuss~d further and some. 9ther information or background .stud
ies done to find out whether or not he can or cannot do that. Hope
fully at some point it might be a she in that position who,•can or 
cannot do that. 

I support where the President is in this initiative without any 
equivocation, without any changes at all. 

Dr. BE;RRY. Mr. Chairman, if I may, I hate to disagree with my 
colleague in public-- . 

Mr. EDWARDS. That is all right. Sometimes w~ disagree on the 
subcommittee, believe it or not. 

Dr. BERRY [continuing]. But I find I must, and I will try to do so 
without, being disagreeable. , 

The Chairman's statement is precisely: inac~urate in terms of 
how it characterizes what Commissioners do. We do not work for 
the President. We do not work for any President. We are an inde
pendent, bipartisan Commission. 
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I don't work for any President. No Commissioner does. It is abso
lutely inconsistent, both logically, politically and in every way pos
sible, for the Commission to even exist if its members think, be
lieve and act as if they work for any President. 

So, to have some President who is dissatisfied with my perform
ance, or anyone else's on the Commission in the past, present or 
future, say I would like to remove you, I think that that is irrele
vant. His judgment about whether I am doing his job is irrelevant 
to the performance. The only relevancy is is the Commission doing 
its job under the statute to appraise these laws and policies and to 
do what the Congress and other Presidents have signed into law 
that we should do .. 

Rabbi SALTZMAN. May I? 
Mr. PENDLETON. There is a mediator here in the process. 
Rabbi SALTZMAN. I think it is a difficult issue. I would agree that 

the Commission is not the instrument of the- administration. It was 
not intended to be, hor was it intended to reflect the civil rights 
policy of a particular President. It was to administer the mandate 
of Congress and to function in an oversight role with respect to 
that mandate of Congress, as Congress defined in the law creating 
the Civil Rights Commission. 

I think, on the other hand, the issue of whether a President has 
the authority to remove a member of the Commission or a member 
of any agency is debatable. There. are agencies in which Commis
sioners once appointed, to avoid politicization of that agency, the 
President does not have that authority, except under malfeasance, 
to remove the individual. 

I think, generally speaking, if the Commission is going to be sub0 

ject to the political policy or whims of an administration, it will be 
indeed politicized and no longer able to function as Congress in
tended it to. 

Yet, there may be an instance, for other than malfeasance, an 
individual Commissioner, should be removed for various reasons
illness or inability to serve because of the Commissioner's time con
straints. 

I think, however, the overriding concern must be to avoid the po
liticization of the Commission and to safeguard it from the pres
sure whereby it becomes the spokesman of the party or the Presi
dent in power. That, I think, was not the intent of the Congress. I 
think that is the overriding concern on the issue you have raised, 
Mr. Chairman. 

Mr. EDWARDS. I thank you for that observation. Mr. Pendleton., 
why have a 6-year term if the President can remove the Commis
sioners at any time, at his pleasure? 

Mr. PENDLETON. I am not 'Certain that all reasons for removing 
Commissioners. are political ones. People just might be plain out
right ineffective at that point once they have. been appointed. 

I think that if the appointment process comes to a President, 
unless that process is changed, then I think that person who does 
the appointing has the right to disappoint, if that is the case. I 
don't see anything wrong with that. 

I don't know what else to say. If Congress decided at some point 
there needs to be another appointment process. or some other way 
by which Commissioners are appointed, then that is something 
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else. I am looking at the existing process by which people are ap
pointed to the Commission. 

I think as Mr. Hope has said in the past, the way it was set up, it 
was set up to really not work. Perhaps in its setup we have the 
problem that we have right now. I am prepared to support the ap
pointing authority. I think in any other job, if you are appointed by 
someone, that person has the right to remove you. 

Mr. EDWARDS. This is the first time in the history of the Commis
sion, though, that a President has tried to wipe out five of the six 
members of the Commission. I think it is not so much that the 
Chairman was fired. If you want to talk about it, it was the whole !1 
Commission which was under attack, as I read it. I think that was 
the President's prerogative, as the Commission was set up, to be 
able to do that. No other President did it, but that does not say 
that a President cannot do it. 

Dr. BERRY. Mr. Chairman, I wanted to comment on your question 
about the staggered term. I wanted to say that we are treating this 
like it is a case of first impression. It is not. 

Members of Congress know, as well as we do, that there are 
many independent agencies in this town, where the members serve 
staggered terms, and by statute they can only be removed for 
cause. That exists already. It is not like it is a new.question. 

Although the President appoints them and they are confirmed by 
the Senate, the President can't remove. them until the .end of that 
term. That was decided long ago in a case called Humphries Execu
tor by the Supreme Court. 

So, that issue is not a new issue. Just because you appoint some
one, if the statute gives you the power to remove them only for 
cause, that doesn't mean that you can go ahead and remove them. 
So, there is no real connection between the two. It is not a new 
point. 

Mr. PENDLETON. If I can recall some· of the Commission's history, 
though, my predecessor was not the first person, as you say,. who 
was fired. 

Mr. EDWARDS. Father Hesburgh was fired. 
Mr. PENDLETON. That is true. I could only say that the process

that is Iii.tact, 1 can .support it. If it is a new process, we support the 
new process. 

Mr. EDWARDS. The gentleman from Wisconsin, Mr. Sensenbren-
ner. 

Mr. SENSENBRENNER. I have no questions, Mr. Chairman. 
Mr. EDWARDS. Counsel? 
Ms. GONZALES. Mr. Pendleton, one of the complaints implied in 

Professor Finn's article was the appropriateness of the Commission 
looking at the issue of the decline in black farming. 

Yet, .if one looks at the paper this morning there is indication 
that you and the Commission had sent a letter to the Department 
of Agriculture indicating the seriousness of the problem over there 
in terms of civil rights enforcement. 

I wonder if you could comment on that report and on the news
paper article this morning. 

Mr. PENDLETON. Much of the work on the report on the decline 
of black farming was done before I came to the Commission. I 
think what we have done in the appraisal process is to carefully 

1 
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look at what has been, in a sense, an apparent denial of access of 
black farmers to the resources that are available to them in the 
Department of Agriculture. 

I think whether or not it is, as Mr. Finn would call it, a responsi
bility of the Commission to get into that, I think what we are 
saying is that we want to make certain that the people have access 
to their constitutional guarantees, which is a point Mr. Finn and I 
can agree on. 

The problems at the Department of Agiculture precede this ad
ministration, certainly, and I would hope that now that we have 
made our comments, that that is the kind of comment that would 
be taken advisedly by the Department of Agriculture and that we 
could see some substantive results from that. 

What you get to I think·is a definition of how we define the word 
appraisal of policy. I find that much of what we do in the appraisal 
process is, in a sense, a preaudit. In the case of the Agriculture De
partment, there is kind of a post-audit with respect to black farm
ers. 

If those resources of the Department are not available on an 
equal opportunity basis, there is a very serious problem. 

Ms. GONZALES. So we are talking not just generally about wheth
er it is unfortunate that farmers generally are ldsing their land, et 
cetera, but what we ·are really talking about is that given the fact 
that there are moneys set aside to help farmers, are those moneys 
being given on an equal basis to blacks and whites? 

That is really one of the primary issues that was addressed by 
the report, as I recall, especially with regard to a program that was 
specifically designated for minority or small farmers. Is that cor
rect? 

Mr: PENDLETON. I guess it is not so much that there is equal 
access or equal opportunity-what was it you said? 

Ms. GONZALES. Equal access. I don't mean equal amounts of 
money being given. I am saying equal access to those amounts. 

Mr. PENDLETON. I think what it appears to us is that the access 
is not as great as we would like to see it. We have made that .com
ment. I think that gets more or less to the constitutional question 
rather than the social question. 

Ms. GONZALES. Thank you. 
Mr. EDWARDS. , We thank the witnesses very much. You have 

been very helpful. It is nice seeing you all again. 
We are now going to have a panel presentation by Chester Finn, 

Jr., professor of education and public policy at Vanderbilt Universi
ty, and Joseph Rauh, who is a well-known expert in civil rights liti
gation and legislation and a longtime friend of the subcommittee. 

Professor Finn and Mr. Rauh, we welcome you. Professor Finn, 
without objection, your statement will be made a part of the 
record. I understand that you will begin the panel presentation. 

Welcome. 

TESTIMONY OF CHESTER E. FINN, JR., PROFESSOR, EDUCATION 
AND PUBLIC POLICY, VANDERBILT UNIVERSITY, AND JOSEPH 
RAUH, ESQ. 

Mr. FINN. Mr. Chairman, thank you. 
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I am Chester Finn. I am a professor of education and public 
policy at Vanderbilt. 

It was a considerable honor to get Chairman Rodino"s letter in
viting me to appear here this morning, and I am glad to be here. I 
am both honored. and slightly intimidated in my first such appear
ance to be flanked by one of the most celebrated advocates in this 
field, Joe Rauh. 

You have my testimony. You have entered it into the record. I 
take it that you also have an article I wrote a couple of weeks ago, 
and I might suggest that it be made part of the record:. I won't 
repeat all of it, then. 

With your permission, I would like to submit another article, 
dealing with affirmative action, that touches on the Civil Rights 
Commission's responsibilities, also to accompany my statement. 

Mr. EDWARDS. Without objection, it will also be made a part of " the record. 
Mr. FINN. Thank you, sir. 
I would like to make five points this morning, all by way of dis

cussing what I fear is the Commission's tendency to jeopardize its 
own ability to serve as the conscience of the Nation, which is the 
role I believe it properly plays. 

I take for granted that the Commission will in some fashion be 
extended. I favor that. I regard myself as a friend and supporter of 
civil rights and as a friendly critic of the Civil Rights Commission 
as it has been performing its functions in recent years. 

I was, frankly, quite surprised to hear Commissioner Berry sug
gest that the nature of my criticism was a new one, the notion that 
the Commission's proper responsibility is to look after the rights of 
individuals rather than the rights of groups. ' 

In 25 years, approximately, of the Commissipn's existence, it 
seemed to me it would have been obvious that the. rights of individ
uals were the essential reason for its existence, and that this would 
hardly be a novel point. 

As I read the legislation creating the Commission, which refers 
to "discrimination or denials of equal protection of the laws under 
the Constitution because of race, color, religion, .sex, age, handicap 
or national origin," I construe that as a statement of the rights of 
individuals, not as the rights of groups. 

I don't believe the American democracy is constructed on the 
basis of group rights. I be1ieve it is constructed on the basis of indi
vidual rights. As I read the constitutional history, the Founding 
Fathers considered and dismissed the notion of group rights and in
stead created a democracy ground in individual rights. 

I think it is, alas, no coincidence that many societies in the world 
are organized around and devoted to group rights. Many of those 
societies are not democracies. 

I was speaking yesterday with one of our most distinguished con
stitutional historians, Walter Berns, now at the American Enter
prise Institute, who is recently back from being a delegate to the 
U.N. Human Rights Commission in Geneva, where he found group 
rights to be the order of the day among totalitarian and nondemo
cratic regimes, most of whom wish the United States no gpod at all. 

He also observed from his own study of constitutional history 
that the notion of group rights leads quite inevitably and inexora-
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bly to quotas because there is no way to assess the enforcement of 
group rights, other than in quantitative, numerical terms, and 
there is no way to stipulate the standard of enforcement other than 
by creating quotas of one kind or another. 

This the Commission does not, evidently, find at all uncomfort
able. I would like to quote a passage from the Commission's pre
pared testimony. I don't know whether Mr. Pendleton read it or 
:riot this morning. 

"To eradicate such discrimination," the Commission says, "Fed
eral courts and public agencies must be able to utilize remedies 
that take race, sex, and national origin into account, including 
goals and timetables and quotas, when necessary." That is the 
Commission's view of its responsibility toward the defense of civil 
rights in the United States, and I do not share it. 

My first point, then, is that in the American democracy, civil 
rights dwell in individuals, not in groups. I do not believe the Civil 
Rights Commission sees it that way. 

My second point is that the Civil Rights Commission should be 
encouraging steps to eliminate official color consciousness, gender 
consciousness~ and ethnic consciousness from this society rather 
than to enhance such consciousness. 

It is my impression that the Commission has been seeking to en
hance color consciousness and group consciousness, rather than the 
contrary. I think the passage I just read from their testimony is 
pertinent to that. 

My third point is that there is a distinction, a troubled distinc
tion, but a real distinction between civil rights policy and social 
policy. I think this is a distinction that is important because people 
may disagree fundamentally about social policy, which comes down 
in many cases to spending priorities, but people shouldn't disagree 
in the same ways over civil rights. 

So, if the Civil Rights Commission becomes an advocate for cer
tain social policies, it becomes a competitor in the battle, in the 
battle in which the farmers compete with the maritime industry, 
the battle in which the psychologists compete with the pathologists. 

I don't think civil rights should be competing in those battles as 
if it were simply an interest group seeking money in contrast to 
the defense contractors seeking money. Civil rights are much more 
fundamental, much more universal, and draw on moral authority, 
not on the power of the purse.

I suggest in my testimony that Congress in its wisdom may want 
to create a new agency to be an advocacy agency for Federal funds 
for programs for poor and disadvantaged persons. I would have no 
quarrel with the establishment of su9h an advocacy agency, much 
as the Office of Economic Opportunity once was. 

I think that the poor and the dispossessed have a valid claim to 
have their own needs advocated in the budget battles, but I don't 
believe that is the function of the Civil Rights Commission. I think 
it is the function of the Civil Rights Commission to look after the 
civil rights of individuals, regardless of what group they belong to 
or what characteristics they may display. 

Fourth, I have a basic difference of interpretation with the Com
mission. As I read the Commission's documents, such as I have had 
access to, the Commission takes the view that American society is 
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deeply and fundamentally prejudiced in its very fabric. I don't 
share that view of our country. I realize the Civil Rights Commis
sion is not alone in its view. I simply think that it is an incorrect 
interpretation of the character of this society. 

Worse than that, I suggest that this view, that the Nation is 
deeply and fundamentally prejudiced, is damaging to the very 
cause the Civil Rights Commission is supposed to be advancing, 
both because of its pessimism, which leads to a sense of hopeless
ness, to Rabbi Saltzman's sort of timeless view that it will be gen
erations and generations and generations before we can expect to 
make, significant progress, and also because this view leads to what 
you might call the permanent governmentalization of civil rights, a 
tendency that actually, in my view, reduces the burden on individ
uals to behave themselves with respect to other individuals. 

The fifth point is that in my view, discrimination is evil regard " 
less of the nature of the individual against whom it is done. It 
doesn't even matter if he is a white male firefighter. If he is dis
criminated against by virtue of characteristics that apply to him or 
to groups to which he belongs, that discrimination is evil. 

I do not believe the Civil Rights Commission, sees it that way. I 
believe they are engaged in what I will term "selective civil rights 
enforcement." They claim to have been told to look after the inter
ests of particular groups in the society and not of other groups in 
the society. 

I do not find that in their authorizing legislation. I find no sin
gling out of groups. Rather, I find a ban on discrimination against 
individuals because of group-characteristics. I believe if there is 
such a ban, it is a proper ban against discrimination, against indi
viduals, and that it is equally applicable regardless of the nature of 
the individual or of the discrimination. 

I object to the Civil Rights Commission's selective enforcement, I 
object to their tolerance of what is frequE;1ntly these days termed re
verse discriminatiqn, and I ·object to their acceptance of the mecha
nisms in the society that lead to reverse discrimination. 

That is the extent of my opening remarks, Mr. Chairman. I 
would be happy to respond to any questions before or after Mr. 
Rauh. 

Mr. EDWARDS. Thank you, Professor. 
[The statement of Mr. Finn follows:] 
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Hr. Chairman and members of the Subcommittee: My .name is Chester E. Finn, Jr. 

I am Professor of Education and Public Po~icy at Vanderbilt: University, Nashville, 

Tennessee. Of course I appear as an individual citizen, not as a representative 

of the institution that employs me. 

I appreciate the Subcommittee's invitation to ~~llt with you today about the 

'IIDrk of the United States Commission on Civil Rights. My statement is very brief. 

I should life to empha~ize at the outset that I come as an ardent supporter 

of civil rights, and as one who reveres the landmark legislation.authored by this 

Committee in 1957 and 1964 that created the Civil Rights Commission and set forth .. 
its major mandates. I take as given that, Congress in its wisdom will see fit to 

extend the Commission's authorization beyond its current date of expiry and that 

therefore the continued existence of the Commission is in little doubt. I understand 

t~t the Subcommittee is weighing possible revisions in several specific provisions 

of the authorizing legislation, and is also pondering the proper duration of the 

statutory renewal. I shall not attempt to addresei those matters in my opening 

remarks, but would be·pleased to offer my own opinions in any subsequent discussion. 

What chiefly concerns me is not the phrasing of the statute but some of the 

interpretations and actions taken by the Commission itself in recent years. For 

while I do not doubt that the Commission has technically complied with the generous, 

even permissive, wording of its legislative mandate, a number of its actions. and 

pronouncements do not seem to me to be in keeping with the spirit of the law or, 

indeed, of the Constitution. 

I am not an attorney, but as I read the statute, the key provisions refer to 

"discrimination.or denials of equal protection of the laws under the Constitution 

because of race, color, religion, sex, age, handicap, or national origin." 

The Commission thus has wide ~uthority to gathel! information, make studies and 

appraise federal laws and policies ''with respect to" such forms of discrimination 

https://discrimination.or
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and denials of equal protection of the laws. (It also has somewhat more specific 

mandates to investigate allegations of discrimination in the exercise of voting 

rights.) 

The essential question is what constitutes discrimination or the denial of 

equal protection. And in a number of instances I believe the Commission has itself 

developed quite different answers to that question than Congress intended, different 

than the Constitution or the major civil rights laws themselves ind~cate, and 

different than most American citizens would offer. 

I believe this difference has three elements, and I will state them as simply 

as I can. 

First, I believe this nation was founded on the principle that civil rights

fundamentally the rights of citizenship, of a member of the polity, of what the 

Romans called the civis-inhere in individuals, not in groups. While discrimination 

against an individual, or the denial of rights to an individual, may occur because 

the individual has some of the characteristics of a particular group--such as 

gender, color, religion, etc.-the inalienable rights themselves inhere :!.n the 

individual, and any abridgement of them is an act of discrimination against the 

individual. That is a fundamental principle of democracy. It is explicit in the 

Declaration of Independence, the Constitution (perhaps especially in the Bill of 

Rights) and in the major civil rights legislation over the decades. To be sure, 

there have been all too many occasions in our history where acts of discrimination 

were perpetrated against many or all of the individuals in a particular group, 

but it is nonetheless the individuals who were discriminated against. Yet the 

Civil Rights Commission, in many of its reports and pronouncements, seems to me 

to have adopted the view that its responsibility is to look after the right~ of 

groups. That, I submit, is a fundamental distortion of the concept of civil rights 

in a democracy. 
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It is well kno'W?l that many of the nations in the world do not subscribe 

to the westem democratic tradition of in~ividusl rights. If I may quote from a 

recent State Department position paper conc~rning some of the assaults on liberal 

democracy that have been encountered at UNESCO in recent years: "The heart of the 

problem lies in continuing attempts within the United Nations and its dependent 

organs to shift the priorities of the UN...away £rpm the traditional Western concept 

of 'human rights' as a body of rules and norms governing the relationship between 

the individual and the State. This concept is under attack and has already been 

significantly eroded in the UN system in favor"of 'human rights' of nations, 
I, 

peoples and collectivities.....Once collective 'rights' are accorded equal status 

with individual rights,. it becomes inevitable that governments are tempted to choose 

to place.priorities on the more generalized 'rights' which ease the task of govern

ment. The basis of every totalitarian state is the argument that individual rights 

must be subordinated to the 'good' of the whole, and that the masters of the state, 

of whatever political leaning they may be, are qu~lified to select the course that· 

society will take and determine what rights each individual will retain." 

My second difference with the Civil Rights Commission follows from the first. 

Stated simply, I believe that the American democracy aspires to a condition in which 

individuals are treated as in~ividuals without regard to any characteristics of 

any groups to which· they may belong. This is often characterized as the ideai of 

a color-blind society, but it would be equally correct to think of it as gender

blind, religion-blind, and so forth. It was the classification and mistreatment of 

individuals according to their group characteristics that prompted the civil rights 

legislation cr.,;,ting. the Commission. Yet it seems to me that in many of its 

reports and pronouncements the Civil Rights Commission has sought to accentuate 

the characteristics of groups, to encourage color-consciousness (and gender, 

religion, etc.), and to engage in t"he very kinds of group classifications that it 
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was established in order to help purge from the society. 

The third difference concerns the proper definition of discrimination and 

denial of equal protection, It also concerns the distinction between civ.il rights 

policy and social policy, That is not an absolutely precise boundary, I acknow

ledge, but it is a distinction nonetheless, and an important one. Let me illustrate 

by quoting two provisions of the great Civil Rights Act· of 1964, the same legisla

tion, I would note, that gave the Civil Rights Commission essentially the mandate 

under which, with a few·modifications and additions, it exists ,today. 

The opening section of Title II, affording injunctive relief against discri

mination in pieces of public accommodation, reads as follows: "All persons shall 

be entitled to the full and equal enjoyment of the goods, services, facilities, 

privileges, advantages, and accommodations of any place of public accommodation... 

without discrimination or segregation on the grounds of race, color, religion or 

national .origin." 

The question I would pose to the Subcommittee, simply stated, is whether that 

passage was meant to ensure that any person with the desire and the ~herewithal 

to obtain a hotel room could not be turned away from the door on account of race, 

color or religion, or whether it was meant to furnish hotel rooms to all persons. 

The first is an issue of civil rights policy. The second is an issue of social 

policy. When ,the government stipulates that you may not be turned away, it is 

protecting your civil rights. When it sets out to provide you with a hotel room, 

it is looking after your welfare. 

I happen to believe that it is ac altogether proper function of government to 

secure the general welfare, as provided in the Constitution, by collecting and 

distributing resources such that those with very few of their o= are able to 

have a roof over their heads, food in their stomachs and clothes on their backs. 

But I do not believe those are civil rights issues. They are issues of social 

• 

41-825 0-85-5 
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policy, and are necessarily embedded in legitimate disagreements over the proper 

level of c01111non provision and the proper :C:iscal and social priorities of a govern

ment that never has enough resources to provide all the goods and services thst 

everyone might wish. 

Similarly, the opening section of Title VI or the 1964 Civil Rights Act, 

guaranteeing nondiscrimination in federally assisted programs, states that "no 

person in the United States_ shall, on the ground of· race, color, or national orig_in, 

be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any program or .activity receiving Federal financial assistance. 11 

That does not specify the programs and activities that should receive Federal .. 
financial assistance, for the Congress wisely recognized that those must be separate 

issues giving rise to separate decisions. The government may or may not choose. to 

provide financial assistance to a given activity within the society. Those choices 

are the stuff of the budget, authorization and appropriations decisions that comprise 

much of the agenda of the executive and of the Congress, year in and year out. They 

are choices that change from time to time, and thst prompt vociferous and altogether 

legitimate disagreement. What Title VI says, as I read it, is that if Congress in 

its wisdom provides.financial assistance to a particular program or activity, then 

no person can be excluded from participation in the program or activity on account 

of race, color or national origin. If there is a Food Stamp program, say, rip one 

can be denied its benefits because he (or she) is black, white or brown, Protestant, 

catholic or Jew. But Title VI does not say that there must be a Food Stamp program, 

or that there must be a certain level of spending in a given year for Food Stamps, 

and it certainly does not say that the presence or absence or size of a Food Stamp 

program is a civil rights issue. It is, to repeat, a legitimate and important 

issue of welfare policy., of social policy. 

I do not want to belabor the Food Stamp example. But I do assert that over the 
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years the Civil Rights Commission has devoted more and more of' its energies and 

attention to issues that I believe are properly regarded as issues of welfare policy 

or social policy; to the existence and funding levels and regulations and adminis

trative operations of a wide array of transfer programs and social service programs 

and welfare programs. 

Personally, I favor many of the same programs, and would hope that they might 

be generously funded, humanely administered, and their services efficiently deliv

ered. But they are not civil rights programs-indeed I submit ~hat there -is no 

such thing as a civil rights program, that the very-notion is a contradiction :In 

terms--and that when the Civil Rights Commission undertakes to convert issues of 

spending priorities and program administration into civil rights issues it risks 

the loss of much of the moral authority that is its most valuable asset and strongest 

weapon. 

For spending priorities are matters of legitimate debate. But civil rights 

must not be. Denying a person the right to rent a hotel room is a far, far 

different thing than declining to furnish him the funds with which to pay the hotel 

bill. Barring a person from the door of a grocery or· a school or a bus or a 

library is fundamentally different than refraining from supplying him the where

withal to purchase a loaf of bread, a college education, a bus token or a shelf 

of books. A qumane society will do its best to supply that wherewithal, within 

the limits of its resources and consistent with its other needs, goals and obliga

tions. But issues of wherewithal are not civil rights issues, and attempts to 

convert them into civil rights issues have the regrettable effect or throwing 

the noble concept of civil rights :Into the cauldron~£ competing interests 

and demands on the public fisc. This is not good for civil rights. It is not 

good for social policy, either. 

This government is full of agencies with deep and abiding interests in the 
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outcomes of the budgetary battles that rage on Capitol Hill every year. These 

agencies generally operate programs that provide resources to particular consti

tuencies in the society. Inevitably, these•agencies also become advocates for the 

interests of particular grqups in the society, be th~y farmers, college students, 

the maritime industry, the banking industry, the handicapped, the magazine 

publishers, the labor unions, the scientists, the suppliers of military hardware, 

or the users of national fo,ests. The list is almost endless. These groups and 

the agencies that attend to their interests compete with each other. Some win. 

Some lose. Actually, they practically all win something, but seldom as much as 

they want. 

The question that troubles me is whether civil rights are to be allowed to be 

viewed as just another set of constituency interests, as competitors for public 

funds and favor, and as contestants in the perennial disputes over spending 

I>riorities; or whether civil rights are something far more fundemental, the 

inalienable rights of every American, regardless of group or constituency interest. 

Indeed, I would go so far as to suggest that even the greediest financier, the most 

reactionary defense contractor, or the most vituperative of journalists has the 

seme civil rights as the neediest.minority child or battered woman, and that it 

is the solemn obligation of the tivil Rights Commission--whether the individual 

commissioners like it or not--to guard their rights with equal fervor. 

I will not further belabor the point. The Subcommittee has access to all 

the reports of the Civil Rights Commission. I have reviewed only a few dozen of 

the more recent ones. Without meaning to single any out except as examples of 

a general trend, I must respectfully ask whether such pronouncements as the recent 

statement on the level of the Fiscal 1983 budget of.the U.S. Department of Educa

tion is properly in the domain of civil rights or of social policy. As is by now 

clear, I believe it belongs in the latter category, and that the attempt by the 
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Commission to put it into the former is part of a trend that, over time, demeans 

the idea of civil rights itself. 

It may well be that Congress should consider the creation of an advocacy 

agency within the federal government for the poor, the elderly, the disadvantaged 

and the weak. Such an agency would fight fiercely for the policies and funds that 

sustain the programs that in turn benefit its needy and deserving constituencies. 

It would be vocal and forceful in every domain of social policy, of welfare policy, 

and in the perennial battles over national spending priorities. I could ,ree some 
I 

merit in the creation of such an agency, and indeed -recall that in its heyday the 

Office of Economic Opportunity performed in that role to a considerable extent. 

But no useful purpose is served by having the United States Commission on Civil 

Rights regularly slip over the boundary into the advocacy of welfare rights, the 

appraisal of the budgets of other agencies, and the evaluation of the adequacy of 

sundry social service programs in meeting various needs. It simply cannot be the 

voice of conscience if it is also a combatant in the battles. 

I have two further general points. To state the first one simply, the Civil 

Rights Commission appears generally to subscribe to the vim, that American society 

is deeply and fundamentally prejudiced against any number of minorities (and, in 

the case of women, against a majority). I offer but one example among the many 

that might be supplied, this one drawn from the Commission's lengthy statement 

entitled "Affirmative Action in the 1980's...." "Discriminatory actions," the 

Commission states, "are not only pervasive, occurring in every sector of society, 

but also cumulative, with effects limited neither to the time nor tlia particular 

st:r;uctural area in which they occur. This process of discrimination, therefore, 

extends across generations, acrqss organizations, and across social structures in 

self-reinforcing cycles....Discrimination against minorities and women should 

now be viewed as an interlocking process involving the attitudes and actions of 
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individua.ls and the organizations and social structures thst guide individual 

behavior. That process, started by past events, now routinely bestows privileges, 

favors, and advantages on white males and il?poses disadvantages and penalities on 

minorities and women. This process is also self-perpetuating......" 

The Civil Rights Commission is not, to be sure,·alone in this view of American 

society. But I believe it is an inaccurate, misleading and in its way damaging 

depiction of our nation--damaging not because I would in any way deny or conceal the 

heinous acts of discriminatiop. that have occurred and that continue to occur., but 

because I believe that this view of the society as somehow structurally unsound 

actually serves to deflect: attention from acts of discrimination against individuals 

and to lighten the Constitutional, legal and moral obligation of every American 

citizen to abjure such acts. 

Finally, I find the Civil Rig~ts Commission uneven in its view of discrimination. 

Specifically, I find in its reports little evidence that the Commission holds all 

acts of discrimination to be reprehensible. I ref.er not only to its lack of evident 

concern· with what is today termed, "reverse discrimination", but also to its enthu

siasm for many forms of what is commonly termed "preferential treatment", which is, 

of course the kind of treatment: that gives rise to acts of reverse discrimination. 

The Civil Rights Commission should be the conscience of the n~tion witli respect 

to all forms of discrimination against individuals, whether we find those individuals 

admirable, worthy and deserving or reprehensible and mean. It should be our 

collective superego, a source of immense moral authority. It should be scrupulous 

in calling attention to actions that 1ead to discrimination or the denial of equal 

protection of the laws under the Constitution. It must, therefore, ·itself be 

beyond reproach. That I must come before the Subcommittee today to reproach it is 

a source of great personal sadness. But that I believe it can yet come to embody 

the principles and the spirit that ennoble our democracy is a source of enormous hope. 

Thank you again for inviting me to appear before you today. 

https://individua.ls
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Commentary 

"'Affi • A. "U d Rrmatlve cnon n er eagan 

Chester E. Finn, Jr. 

IN a press conference on the anniversary 
of his inauguration, Ronald Reagan 

stated that "I have been on the side of opposition 
to bigotry and discrimination and prejudice, and 
long before it ever became a kind of national 
issue under the title of civil rights. And my life 
has been spent on that side." 

Yet the policies and actions of Reagan's admin• 
istration during its first fourteen months were 
widely perceivea to be unsympathetic to civil
rights progress, if not overtly hostile to the inter
ests of minorities and women. Certainly that is the 
,-iew of leaders of major civil-rights organiza
tions. The-NAACP's Benjamin Hooks told a Sen• 
ate subcommittee in late January that he could 
not point to "any action of this administration 
that would give any hope of comfort to minor
ities." The National Urban League opened the 
1982 edition of its annual report on "The State 
of Black America" with the statement that "At 
no point in recent memory had the distance be
tween the national' government and black America 
been, greater than it was in 1981, nor had the rela
tionship between the two been more strained.•: 
The American Civil Liberties Union distribute<l 
a newsletter in February describing "a presiden, 
tial administration whose hostility to individual 
rights is relentless." A lawyer with the National 
Women's Political Caucus says of Reagan that 
"his record is absolutely deplorable." Apart from 
an occasional expression of ironic gratitude to the 
President for galvanizing the sluggish civil-rights 
movement itself-"He"s giving us the glue that"s 
bringing us together," said one Urban League offi
cial-the White House evokes little but criticism 
from such spokesmen and their echoes among the 
editorial writers and columnists of the major 
metropolitan newspapers. 

One cannot of course know whether Ronald 
Reagan has ever harbored an unkind impulse or 
prejudiced thocght, but it is now possible to 
glimpse the outiines of his administration's civil
rights policies and to begin to appraise their ex-

Cm:sn:lt E. FINN, Ja. is professor of education and public 
policy at Vanderbilt Univenity and the author of several 
atudies of educational and social policy. including Scholars, 
Dollars, and Bureaucrats. Mr. Finn would like to thank 
Elise Rabekofi and Neal Devins for assistance in preparing 
this article. 
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ecution. The policies, unfortunately, are not as 
clear as they should be after more than a year in 
office. Their implementation has been uneven on 
good days, indefensible on bad ones. What is most 
regrettable about the.administration's two or three 
authentic blunders, however, is that they cloud, 
indeed may permanently have polluted, the atmc;,
sphere of good faith that is essential if the ex
cesses and distonions committed in the name of 
"civil rights" in recent years are to be corrected 
and the concept itself.restored to a place of honor 
and approbation. 

That it does not occupy such a place today is 
due largely to conflict between two 'quite distinct 
ideas, both of which have carried the banner of 
"civil rights" since the mid-60's, and to mounting 
popular disapproval of some of the actions taken 
by the federal government in their name. -

The first consists of purposeful efforts to bar 
discrimination against individuals on the basis of 
their race, 'religion, sex, physical condition, nation
al origin, and other such characteristics. These ef
forts are rooted in the Enlightenment ideas that un, 
dergird American democracy; in the Thineenth, 
Founeenth, Fifteenth, and Nineteenth Amend
ments to the Constitution; in the civil-rights legis
lation of the 1860"s and 1870's; in a series of 
Supreme Coun decisions beginning with Brown v. 
Board of Education; and, especially, in the Civil 
Rights Act of 1964, that great congressional man
date for equal individual opportuni_ty within a 
color-blind society. 

In pursuit of this goal, the federal government 
has constructed elaborate means of safeguarding 
individuals against discrimination based on the 
attributes of groups to which they belong and has 
thereby sought to equalize their opportunities to 
succeed-or to fail-as individuals. • These safe. 
guards, in the 111ain, continue to enjoy wide pub-
lic approval. • 

The second set of actions taken in the name of 
"civil rights,•• however, has consisted of efforts to 
better the condition of designated groups within 
the society by redistributing social, economic, 
political, and educational resources.. The under
lying rationale has been variously phrased, but al
ways partakes of the concept of achieving parity 
aipong groups defined according to the same char
acteristics that are proscribed in the treatment of 
individuals. 
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Although foreshadowed by FDR in the "second 
bill of rights" described in his 1944 State of the 
Union message, this, too, is primarily a legacy of 
the mid-!960's, especially of the federal War on 
Poverty with its dozens bf "compensatory" spend
ing programs, and of Executive Order 11246, is
sued by President Johnson in 1965. That celebrat
ed document required the government and its pri
vate contractors to take 0 affinnative action" to 
"ensure that applicants are employed, and that 
employees are treated during employment, with
out regard to their race, creed, color, or national 
origin." (Sex was added in 1967.) Every federal 
agency was ordered to "establish and maintain 
a positive -program of equal employment oppor
tunity" and the Secretary of Labor was empow
ered to adopt "such rules and regulations" as were 
necessary for government contractors to be pressed 
toward the same result.• • 
, A few months earlier, Bayard Rustin had pre
sciently observed that "The civil-rights move
ment is evolving from a protest movement into a 
full-fledged social movement-an evolution call
ing its very name into· question. It is now con
cerned not merely with removing the barriers to 
£ull opportunity but with achieving the fact of 
equalicy."t Rustin itemized ,the problems .facing 
blacks, problems which, "while conditioned by 
Jim Crow, do not vanish upon its demise. They 
are more deeply rooted in ~ur socioeconomic or
der; they are the result of the total society's 
failure to meet not only the Negro's needs, but 
human needs generally." 

Federal efforts to achieve "the fact of equality" 
. were numerous and imaginative. Many of these 
sought to better the lot of the poor and disadvan
taged in general, especially through the myriad 
social programs, ranging from Headstart to CE'I'A 
to food stamps to adoption assistance, that were 
the building blocks of the contemporary welfare 
state. Others, ·however, responded to the demands 
of more limited groups-women, blacks, the 
handicapped, the elderly, Hispanic Americans, 
Native Americans-for divers benefits and ser
vices. 

Even as the spending programs proliferated and 
grew, however, Washington developed several fur
ther strategies to apportion society's rewards more 
"equally." 

The first was to eliminate such criteria as exam
inations for employment and tests for entry into 
selective schools that had the effect of distributing 
benefits unequally among groups even tl1ough 
the criteria were themselves objective or "color
blind." 

The second was the "'earmarking,"' ••setting 
aside," or reserving of certain portions of fed
eral money and other benefits for groups who 
would not have to compete for tl1em tltrough the 
processes that governed the allocation of the re
mainder. 

The third was the creation of detailed regula-

tions and procedures for non-federal entities (such 
as school systems and pri\'ate employers) within 
the reach of federal policy that obliged them to 
make decisions in a race- (or sex-) conscious way. 

It mattered little who occupied the Oval Office 
or which party controlled the executive. branch. 
The Nixon administration, after all, introduced 
the concept of numerical hiring "goals and time
tables," imposed the requirement that individual 
employers prepare written affirmative-action plans, 
and in\'ented the "Philadelphia Plan," which 
amounted to a minority-hiring quota for federal 
construction contractors. During the brief tenure 
of Gerald Ford, a simple statutory prohibition 
against sex discrimination in federally-aided 
schools and colleges was translated into the· volu
minous Title IX regulations, intruding Washing
ton into school dress codes, the offerings of univer
sity athletic departments, and, for a time, "father
son" and "mother-aaughter" dinners. Ford's Office 
of Education also promulgated the "Lau Rem
edies," requiring school districts with twenty or 
more children who speak a language other than 
English to teach them in their primary language 
and to provide them with "bicultural" education 
as well. ' 

BUT it was during the administration 
of Jimmy Carter· that such "equaliz

ing" strategies were most fully elaborated. This 
was due in part to the internal politics of the 
Democratic party that nominated him, for by 1976 
the party of Thomas Jefferson had I?ecome a frac
tious assembly of groups that defined themselves 
by ra.ce, ethnicity, physical conditions, gender, 
and sexual orientation and that allotted delegate 
seats at its own convention acording to intricate 
ratios and quotas. 

The administration that took office in 1977 
set about to favor and reward these constituent 
groups by yielding to practically every one of 
their demands. Former Carter appointees in the 
executive agencies and the White House staff now 
reflect ruefully on their instructions not to tum 
away any group or movement that asserted rights 
or claims, however extravagant. In fact, of course, 
some-such as Catholics seeking aid for parochial 
schools-were turned away. But in the main, ad
ministration policy, as George Will put it, was "to 
divide the majestic national river into little racial 

• The latent conflict between the color-consciousness of 
the executive order and the color-blindncu of the pre,:ious 
year's Civil Rights Act continues. to raise profound legal 
and constitutional questions about the extent or the Presi
dent"s authority in promulgating and enforcing the order. 
The Supreme Court's Weber decision quite unintentionally 
dccpcncd those questions, as is ·incisively shown in a bril
liant law note by Andree Kahn Blumstein, "Doing Good the 
\Vrong \Vay: The Case for Delimiting Prcsidc:ntial Power 
Under Executive Order No. 11246," Vanderbilt Law Re
view, Vol, !!:921, 1980. 

t "From Protest to Politics: The Future of the Civil 
Rights Movement,'' CoMML~AJ.Y, February 1965. 
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and ethnic creeks," making the United States "less 
a nation than an angry menagerie of factions 
scrambling for preference in the government's al
location of entitlements." 

In that spirit, and pursuant to a one-paragraph 
congressional ban on discrimination against the 
handicapped, the Carter administration promul
gated hundreds of pages of regulations mandating 
that subway stations and 19th-century college lab
oratory buildings alike be "retrofitted" for wheel
chair use, notwithstanding the multibillion do!lar 
cost-little or none of it reimbursed by Wash
ington. 

The civil-service "reforms" that Carter pressed 
through Congress radica!ly changed the basis of 
the federal government's own "affirmative-action'" 
plans_ Prior to 1978, those plans rested-as do pri
vate-sector plans even now-<>n the concept of 
"under-utilization," defined by the government as 
the presence of 11fewer minorities or women in a 
particular job group than would reasonably 'be ex
pected by their availability," That construction at 
least allowed agency heads and the Civil Service 
Commission to base their "goals and timetaJ?Ies" 
on the distribution within particular geographic 
locations of minority-group members and women 
possessing the ski!ls and qualifications needed for 
specific jobs in the federal service-

The 1978 reforms, however, replaced "under
utilization'' with ..underrepresentation," defined 
as "a situation in which the number of members 
of a minority-group designation _ _ . witltin a 
category of civil-service employment constitutes a 
lower percentage of the total number of em
ployees within the employment category than the 
percentage that the minority constituted witltin 
the labor force of the United States.•. .'' This 
wiped out all consideration of individual qualifi
cations and of local job-market conditions; it said, 
in effect, that 'no government official could rest 
until every "designated" minority was represented 
in every grade and classification of federal em
ployment in every agency in exact proportion to 
its incidence iµ the adult population of the 
United States as a whole: the most explicit, exact
ing, and inflexible quota system of all 

In its final weeks, tl1e Carter administration also 
agreed to scrap the principal test that the govern-, 
mem routinely administered to judge the qualifi
cations of persons seeking to enter the civil ser
vice.• The reason was that minority-group mem
bers often failed the examination, which meant 
it purportedly had an "adverse impact" on them. 
So much for merit in the public sector. 

As for non-federal employers, the Carter admin
istration also made great "progress." Under Execu
ti,·e Order 11246 and its cousins, the enforcement 
of contract compliance had been handled by 
agencies with at least some general knowledge of 
the institutional character of their own contrac
tors and the nature of the pertinent labor pools. 
Carter now consolidated the entire endeavor in 

"AFFIRMATIVE ACTION" UNDER REAGAN/19 

the Labor Department and greatly enlarged its 
Office of Federal Contract Compliance Programs 
(OFCCP)-a zealous agency with a single respon
sibility and just one set of outside constituencies, 
namely, the groups whose interests are advanced 
by its enforcement efforts. 

That ageµcy set about with great vigor to ex
pand the scope and reach of its activities. It came 
to rely heavily on the "back-pay" sanction, where
by an employer found to have been insufficiently 
ardent about aflirmative-action goals could be 
compelled to grant up to five years' pay as com
pensation to those who supposedly would have 
earned it had he acted differently at an earlier 
date. It welcomed hundreds of complaints against 
employers from civil-rights organizations general
ly, and women's groups particularly, thereby ef
fectively enlisting them as scouts and informants. 

A FEW blocks away, the Equal Employ
ment Opportunity Commission 

(EEOC), firmly led by Eleanor Holmes ,Norton, 
set out both to eliminate the huge backlog of 
uninvestigated discrimination complaints by in
dividuals and to step up its self-generated anti
discrimination and aflirmative-action efforts. One 
of its principal endeavors was to convince em
ployers that they did not have to worry about 
charges of "reverse discrimination" if they gave 
preference to minority-group members and wom
en. Offering its own interpretation of the his
tory of the I 964 Civil Rights Act, the Com
mission published in the Federal Register its 
confident belief "that ,by the enactment of Title 
VII Congress did not il!tend to expose those 
who comply with the Act to charges that they are 
violating the very statute they are seeking to im
plemenL Such a result would immobilize or re
duce the efforts of many who would otherwise 
take action to improve the opportunities of min
orities and women . .. :• 

The Commission then set forth an ingenious 
Catch-22 in which persons who thought them
selves victims of 11reverse discrimination.. collld 
expect no help from the EEOC. For, after an
nouncing that "These guidelines constitute the 
Commission's interpretation of Title VII and will 
be applied in the processing of claims of discrimi
nation," the Commissioners explained that em
ployers engaged in the work-force analysis that is 
part of affirmative action need not "establish a 
,·iolation of Title VII" so long as they find that 
their past practices "'ha,·e or tend to have an ad
verse effect on employment opportunities of mem
bers of previously excluded groups" or "result in 
disproportionate treatment."' R::i.ce-~ and sex<en
scious actions taken to end tl1e disproportionality 
would not be held by the EEOC to constitute 
discrimination. Hence, anyone who felt himself 

• Sec Walter Berns. ••Let Me Call You Quota, Sweetheart," 
Got-lMENTAllY, May 1981. 
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victimized by reverse disqimination would have 
to look elsewhere for redress-and the EEOC 
would cheerfully arm the employer with evidence 
that in its view he had acted lawfully. 

The Carter administration also accelerated the 
government's efforts to set aside various pots of 
federal funds for the exclusive. use of "minority 
contractors." /ii. 95-page document published by 
the Commerce Department in -earlY. 1980 listed 25 
major programs of "business contract opportuni
ties" and explained that "most of these . . . are 
solely for minority business." The centerpiece was 
the "Section 8(a) Program" under which the Small 
Business Administration arranges for itself and 
other federal agencies to bypass the usual pro
curement procedures (including rnmpetitive bid
ding) in order to award contracts to minority 
firms. By the end of the Carter administration, 
nearly $2 billion a year was being spent in this 
manner, and it was clear that the idea had barely 
begun to tap the creativity of the executive 
branch. In March 1980, for example, the Depart
ment of Transportation, with no legislative s~nc
tion at all, -issued a regulation stipulating that 
general contractors bidding on the department's 
many lush construction projects (including high
ways, _airports, and mass transit) would have to 
assure the government that at least 10 percent of 
the va}ue of the work would be sub-contracted to 
minority companies. 

None of this, however, could have occurred 
without judicial sanction. The question was how 
to make sure that the· courts would not fall back 
on the principles of "equal protection" and 0 non
discrimination" to deny preferential treatment, 
set-asides, and quotas, whether undertaken by the 
government itself or by corporations, universities, 
and others acting with its encouragement 

That was an open question when Jimmy Carter 
assumed ·the Presidency, _but not when he left it. 
For during those four years, the Supreme Court 
of the United States, following the lengthy briefs 
and fervent. pleadings of Carter's Justice Depart
ment, gave its blessing to race-consciousness, set
asides, and quotas. The ,background and reasoning 
of the three key decisions, Bakke, Weber, and 
Fullilove, have been thoroughly examined in 
these pages and elsewhere.•. But it is essential to 
recall that in the realm of civil-rights litigation, 
•the courts ha,•e regularly paid -careful attention to 
the policies, action, and legal reasoning of the 
executive branch; and have often allowed them
selves to be led by it. Through 1980, there was 
little question in what direction they were being 
led. 

T HUS Ronald Reagan assumed office 
after a decade and a half in whlcb the 

Presidency had vigorously sought to advance 
group interests through regulation, judicial inter
pretation, and government expenditure, and in 
whlch policy conflicts between group intereSts and 

individ-;,al rights, on the one hand, and between 
group interests and evenhanded national stand
ards, on the otlier, were almost always resolved in 
favor of the interested groups. 

Well before the 1980- election, one couid see 
. ample evidence of popular and congressional dis

satisfaction. On Capitol Hill, tl1e House of Rep
resentatives repeatedly voted to ban school bus
ing, employment quotas, and other involuntary 
or coercive federal "'enforcement"_ efforts. Poll 
after poll revealed .that these votes conformed to 
public opinion. For even as indices of individual 
prejudice· steadily declined, and support (or such 
voluntary programs as compensatory ·education 
and job training remained hlgh, the American 
people expressed mounting displeasure with 
group favoritism. A 1977 Gallup survey, for ex
ample, found that only II percent of all respond
ents (including just 12 percent of women and 30 
percent of nonwhltes) condoned "preferential 
treatment in getting jobs and places in college," 
whlle 82 percent of all men, 80 percent of women, 
and 5~ percent of nonwhites believed that "abil
ity,' as determined by test scores, should be the 
main consideration:• • 

Thls did. not deter the Democratic party. 
"[M]uch more remains to be done," said -its I980 
platform: 

An effective. affirmative-action program is an 
essential component of our commitment to ex
panding civil-rights protections. The federal 
government must be a model for private em
ployers; making special efforts in recruitment, 
training, and promotion to aid minority Amer-

. icans in _overcoming both the hlstoric patterns 
and the historic burdens of discrimination .... 
Our commitment to civil rights embraces not 
only a· commitment to legal equality, but a 
commitment to economic- justice as well. It 
embraces a recognition of ,the right of every 
citizen-Black and Hispanic, American Jndian 
and Alaska Native, Asian/Pacific Americans, 
and the majority who are women-to a fair 
share in our: economy. 
But this time the Republican alternative was 

clearly different. The voters, for once, were to 
have a choice. The 1980 GOP platform stated 
that: 

The truths we hold' and the values we share 
affirm that no ini:lividual should be victimized 
by unfair discrimination because of race, sex, 
advanced age, physical handicap, difference of 
national origin or religion, or economic cir• 
cumstance. However, equal opportunity should 
not be jeopardized by bureaucratic regulations 
and decisions which rely on quotas, ratios, .and 

• Sec William J. Bennett and Terry Eastland, "Why Bakke 
\Von't End Reverse Discrimination,"' September 1978· Carl 
Cohen, "Why Racial _Preference is Illegal and 1nin:ora1," 
June 1979, 'and "Jusucc Debased: The Weber Decision, .. 
September 1979; and the remarkable l22•page 'insert that 
Senator Orrin Hatch pJaccd in the Congressional.Record on 
September !, 1980. 
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numerical requirements to exclude some indi
,·iduals in favor of others, thereby rendering 
such regulations and decisions inherently dis
criminatory. 
As is well known, the party-and Reagan him

self-also promised to shrink the welfare state, to 
ease the burden of regulation on employers and 
other institutions in the ,society, and to emphasize 
economic revitalization. as the surest route to in-, 
dividual and group betterment, "Faster growth, 
higher incomes, and plentiful jobs," said the plat
form, "are exactly what the unemployed, the 
underprivileged, and minorities have been seeking 
for many years." 

Immediately after the election, various task 
forces and transition teams undertook to convert 
these principles and goals into specific policy pre
scriptions. The most comprehensive of these were 
embodied jn the Heritage Foundation's celebrated 
1093-page volume, Mandate for uadership. This 
v;as not an official document, to be sure, but was 
widely and accurately regarded as the clearest 
statement of the new administration's proper 
agenda as seen through the eyes of Washington
sa,.'Y "Reaganites." 

The Heritage document was especially dear 
about affirmative action, which 0 runs counter "lo 
American ideals" and "should be jettisoned as 
soon as it is politically possible to do so." While 
Title VII of the Civil Rights Act, barring employ
ment discrimination, should be scrupulously en
forced, the section of Executive Order 11246 re
quiring 'allizmative action by government contrac
tors should be replaced by language banning both 
disaimination and preferential treatment, and 
employers should be forbidden to "maintain any 
records indicating the race, creed, color, sex, re
ligion, or national origin of any applicant or ~
ployee." The Heritage recommendations, in ~hort, • 
were· that "color-blindness" should again become 
the standard for employers, admissions offices, and 
federal agencies alike; and that "discrimination" 
should again be defined as a willful action, not a 
statistical imbalance. 

Just as civil-rights policy comprised only a 
modest fraction of the multitudinous recommen
dations of Mandate for Leadership, so has it filled 
a relatively small space on the new adminis
tration's agenda. Yet it resists isolation. For as 
individual rights have been displaced by group 
interests, all governmental actions affecting the 
economic well-being, status, and power of identifi
able groups have come to be viewed and debated 
as ci,il-rights issues. Of course it is expedient for 
any group to marshal its crusade for advantage 
behind the noble banner of civil rights. But it 
would also be unrealistic not to recognize that 
reduced federal social spending and high unem
ployment strike particularly hard at those whose 
well-being in fact depends on public-sector pro
grams or-by ,•inue of being marginally employed 
in the private sector-on gel!eral prosperity. 
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' 
There can be no doubt that Ronald Reagan's 

relations with civil-rights leaders, with their allies 
in tl1e labor movement, and perhaps even with 
editorial writers of the New York Times would be 
warmer if he were not seeking to cut food stamps, 
to turn welfare over to tl1e states, and to eliminate 
CETA in the ·middle of a severe recession. To be 
sure, as Rustin observed seventeen long years ago, 
these issues are "not civil rights, strictly speaking, 
but social and economic conditions," and it is well 
to resist the temptation to confuse them. But that 
is no small task in the best of times, and Reagan's 
social and economic policies make it more diffi
cult, not least for himself, as callousness and indif
ference vie with kindliness and decency in the still 
hazy image the nation is trying to draw of the 
man it elected to lead iL 

T HE -fust clues a new administration 
gives as to the directions it will ac

tually 'take after assuming office are often hidden 
in its personnel decisions. Here, with respect to 
both the symbolism and the substance of civil 
rights, the Reagan team enjoyed one triumph 
(the nomination of Sandra Day O'Connor to the 
Supreme Court), made one blunder, and fell into 
a trap. 

The blunder occurred so fast that few noticed. 
Barely four weeks after inauguration day, Attor• 
ney General William Frenclt Smith announced 
that the new administration would abide by rath• 
er than contest the agreement Carter had made 
to jettison the PACE examination that the gov
ernment used to gauge the abilities of applicants 
for civil-service jobs. Although the new adminis
tration won minor modifications in 'the consent 
decree, the decision not to join ,the fundamental 
issue of principle suggested that Reagan's people 
were unwilling to defend .the concept of merit in 
ihe face of uneqbal test results. The special irony 
of this decision, as Donald J. Devine, the director 
of the Office of Personnel Management, observed 
several months later, "is that there is presently no 
'adverse impact' upon minority-group members in 
filling PACE<overed positions." 

The administration seemed a bit sheepish. The 
Attorney General acknowledged that the "revised 
decree does not aclrleve an ideal result or reflect 
the framework that might have been de>ised had 
this administration been in control' of the litiga• 
tion from the outseL" Deline was blunter. He ex
pressed "great reluctance" at ha,ing to carry out 
the agreement, and predicted that "the costs of 
implementation will be very high." 

The personnel tra:;, the administration fell into 
may have been unavoidable. Reagan's predecessors 
had encom;aged civil-rights leaders to judge their. 
commitment to equ:tl opponunity by the number 
of minority-group members and women they ap
pointed to policy-making positions in the execu
tive branclt. Embedded in this type of categorical 
hiring are the itnmediate benefit to the individuals 
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selected, the S)mbolic reward of the groups they 
represent, 'and the suggestion that the policies they 
shape will somehow be more attenth·e to the long
ierm interests of those groups than would the ac
tions of white males. 

This practice matured during Jimmy Carter's 
tenure, too, and created something ·of a backlash. 
A 'Wry joke circulating in education circles, for 
example, as the enormous political superstructure 
of the new Department of Education was staffed 
with Carter appointees, held that each of the 
dozen assistant secretaries could hire four deputies 
so long as at least one of thele was a woman, one 
a black, and one a Hispanic. 

The Reagan administration did not go so far, 
but fell into the trap nevertheless. Rather than 
stating firmly that race, sex, and ethnicity would 
have no bearing whatsoever on personnel selec
tion, the White House began circulatinir lists that 
identified presidential appointees by those very 
characteristics. Thus one learned that, as of De
cember 3, 1981, out of some 2,865 non-career posi
tions filled by that time, President Reagan had ap
pointed 877 women, 80 Hispanics (many of them, 
of course, also women), and 130 blacks . .In fact, 
that was a pretty good record, and niany of the 
individuals appeared to be excellent, but merit 
seemed less important than their role as pawns on 
an aflinnative-action chessboard. 

The big chessboard, however, is not federal em
ployment but the thousands of private employers 
and millions of employees whose moves are gov
erned by aflinnative-action rules made in Wash
ington. Along with compulsory busing, this is the 
area of civil-rights enforcement that has stirred 
the greatest controversy, incurred the deepest re
sentment, and come closest to substituting group 
entitlements for individual rights. Here, surely, 
Ronald Reagan's unambiguous ideology, the ex
plicit policies of his party, and the mandate con
ferred by !tis landslide victory would lead to his
toric changes in the assumptions governing em- . 
ployment decisions. What was ob,iously needed, 
was a clear statement of principle, a· consistent 
go\'emment-wide policy, and a commitment to 
hunt down quotas in every tangled thicket of 
regulation, enforcement procedure, and litigation 
until none remained. 

This, unfortunately, is not what happened in 
1981. From its early .montlts, the administration 
seemed unable to decide whether federally-man
dated race- and sex-conscious employment prac
tices were an issue of principle or a problem of 
paperwork. 

The Justice Department generally took the 
high road. "While well intended," Attorney Gen
eral Smith told the American Law Institute in 
May, "quotas invariably have L'ie practical effect 
of placing inflexible restraints on the opportuni
ties afforded one race in an effort to remedy past 
discrimina~o~ again!t another. They stigmatize 
the beneficanes. ... 

William Bradford Reynolds, the Assistant Attor
ney General for Civil Rights, was eloquent and 
specific in his maiden appearance before a Con
gressional subcommittee in September: 

W'e no longer will insist upon or in any respect 
support the use of quotas or any other numeri
cal or statistical formulae designed to provide 
to non-victims of di~crimination preferential 
trea~e~t based on race, sex, national origin, 
or religion. To pursue any other course is, in 
our view, unsound as a matter of law and un-
wise as a matter of policy. • 

After recounting the evolution of federal equal
employment-opportunity doctrine from nondis
crimination to "goals and timetables," he summed 
up: 

By elevatiJJg the rights of groups over the rights 
of individuals, racial preferences . . . are at 
war with the American ideal of equal oppor
tunity for each person-to achieve whatever his 
or her industry and talents warrant.... Nor 
is there any moral justification for such an ap-
l?roach._ Separate treatment of people in the 
field al employment, based on nothing more 
than personal characteristics of race or gender 
is as offensive to standards of human decency 
today as it was some 84 years ago when coun
tenanced under Plessy v. Ferguson. 

The Justice Department, therefore, would em
brace "the principle of equal opportunity without 
preference in the field of public and private em
ployment" but "in no way intends to relax its 
commitment to remedy proven discrimination.''• 

r-rm: policies and actions of the Justice 
J. Department are consequential, to be 

sure. It is the government's principal litigator, it 
decides which cases to prosecute on what grounds, 
it formulates the remedies that ,vashington seeks 
from the courts, and during tl1e Carter adminis
tration it was the author of tl1e legal brief which 
urged the Supreme Court to sanction race-con
scious university-admissions policies, race-con
scious funding set-asides, and race-conscious de
cisions by private employers. At the very end of 
his term, Carter also gave the Attorney General 
the power to "coordinate" the civil-rights ,activ
ities of all executive-branch agencies, though as 
yet this vague authority has not really been tested. 

But the Justice Department does not write the 
regulations governing affirmath·e action by federal 
contractors, nor does it police compliance v.ith 
them. Lyndon Johnson had enmuted that author-

• The Justice Department. particularly its Civil Righu 
Division. is now the focus of alticism by activists inside and 
outside the gO\,'emment who arc displeased with Reagan ad• 
ministration civil-rights policies. Staff attorneys ttgUlarly 
leak copies of documents thought to be damaging, and a 
number of them have publid)' threatened to resign in proa 
test. (Their boss, Assistant Attorney General RC)'IlOlds, 
replied that they were most welcome to do 10.) 
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ity to the Secretary of Labor, and Jimmy Carter 
consolidated the entire enforcement bureaucracy 
in the Labor Department. That ,·ast enterprise 
now consists of almost 1,500 civil sen•ants who 
monitor the employment practices of some 17,000 
corporations, univen,ities, and other contractors 
v.·ith more than 26 million workers. Because an 
employer with facilities in more than one labor 
market must maintain a separate affirmaiive
action plan for each, approximately 108,000 such 
plans are now required, and these must ordinarily 
be updated annually. A two-inch-thick manual ex
plains how. There are five protected classes: wom
en, American Indians and Eskimos, Asian or 
Pacific Islanders, non-Hispanic blacks, and His
panics. Each contractor must survey his own em
ployees and the available labor pool at each 
facility fo relation to each job classification and 
its necessary qualifications (also organized in fed
eral categories) and, where "underutilization" is 
detected, must establish and gain Labor Depart• 
ment apprO\·al for numerical "goals and time• 
tables" to correct it. But these efforts are not 
permitted to result in the employment of one 
minority group to the disad,·antage of others, or 
in the employment of one sex within a minority 
group to the disadvantage of the other. And so 
on and on. 

The burden on employers, of course, is heavy. 
At a recent Senate hearing, the general counsel of 
Johns Hopkins University displayed a 2½-foot 
stack of documents weighing 65 pounds that her 
university had produced in compliance with 
OFCCP requirements. The process is manifestly 

-costly and sometimes patently absurd (as when 
half of a Hispanic assistant professor of German 
must be hired to meet a "goal"). The basic iss11e, 
however, is not burden but principle: should the 
federal gO\·ernment eve,: reqttire employers who 
have not engaged in discriminatory acts to meet 
quotas based on racial, ethnic, and gender classifi
cations that are themselves proscribed by law? 

One expected ·the Reagan administration's an
swer to be a resounding no and that its earliest 
actions would include, as the Heritage Founda
tion and various task forces had urged, replace
ment of the executive-order language mandating 
"affirmati\'e action° by a flat ban on quotas, ratios, 
and preferences. 

BUT while a suspension of "midnight 
regulations" did prevent some new and 

yet more exacting procedures devised in the last 
hours of the Carter administration from going 
into effect, it was many months before the new ad
ministration's own intentions began to emerge 
from the Labor Department. And when they did 
it was instantly apparent that the issue of affirma
tive action was being construed as simply a prob
lem of excessh•e paper work. The first indication 
was contained in Labor Secretary Donovan's re
marks to the National Press Club in late April, 
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accurately characterized in the Wall Street Jour
nal headline the next day: "Labor Department 
Will Take It Easy In Job-Bias Fight: Secretary 
Donovan Vows to 'Get Off Peoples' Backs,' Cut 
Down the Paperwork." For the Secretary had, in
deed, stated that "The President and I are firmly 
behind affirmative action" but want to talce en. 
forcement "out of the arena of push-pull-slap
punch" and "to cut down on the damn paper
work." He mentioned that a department task 
force was reviewing the problem. 

The results of that review, unveiled in late 
August, were by then predictable. Rather than 
sweeping away the entire concept of goals and 
timetables, the proposed new regulations simply 
reduced the number of businesses that would be 
required to establish them, the number of forms 
that would have to be completed, and .the fre
quency with which affirmative-action plans would 
have to be updated. In addition, the concept of 
absolute statistical parity was replaced by a some
what looser standard: precise hiring goals and 
timetables would henceforth only be reqttired 
when· the "utilization" of women and minorities 
was less than 80 percent of their "availability." 

These new regulations are ·not yet in force, as 
the usual public-comment period was extended 
for additional months. In the meantime, seeming
ly no one is satisfied with the administration's 
pragmatic approach. Eleanor Smeal of the Na
tional Organization for Women called it "an
other major setback ... for equality for women." 
Carol Grossman of the ,vomen's Equity Action 
League expressed alarm that the higher threshold 
levels (government contracts of $1 million rather 
than $50,000, 250 employees rather that 50) would 
exempt "some of the largest educational institu
tions in this country." But the U.S. Chamber of 
Commerce stated that the proposed changes did 
not go nearly far enough; the Chamber's position, 
its spokesman said, was that "voluntary use of 
goals, timetables, and good-faith efforts" should 
replace mandatory requirements. 

In its report card on tl1e administration's first 
year, the Heritage Foundation also expressed con
siderable displeasure with the OFCCP. That 
agency "attempted some modest changes in its reg
ulations," the Heritage writer noted, but this was 
"patchwork" that "does not address. the real prob
lems v.ith contract-compliance programs. . . . 
OFCCP is continuing to ,ie-'°' itself as a purely 
punitive agency. It has failed to follow [the pre
vious Heritage] recomendations . ..." 

The Labor Department is contintting to review 
the voluminous comments elicited by its ,proposed 
procedures, and will not be ready to put revised 
regulations into effect before late spring. When it 
does, those familiar with the current· delibera
tions say, the "threshold" will again be lowered 
somewhat, meaning that more contractors will be 
subject to aflimative action, and while "volun
tary" compliance will be "encouraged," there 
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will be no backing away from the 'concept of com
pulsory hiring goals and timetables. 

It is. little wonder that ci\'il-rights groups and 
the Heritage Foundation are both perturbed. For 
it appears that the bureaucracy has kept control 
of an issue of fundamental principle and is treat
ing it as if• it were just another federal program 
in need of technical refinement, marginal recali
bration, and political compromise. Race- and 
gender-based employment quotas will continue to 
be required of thousands of, universities, corpora
tions, and others that hold federal contracts. 
Seemingly the only issue in dispute is how many 
thousands. 

, ALTHOUGH the Labor Department may 
.l"1. have lost sight of the underlying 

policy issue in affinnative action, critics of the 
administration ha\'e noL Shortly before Arthur S. 
Flemming was dismissed by the President, the U.S. 

·Commission on .Civil Rights that he chaired pub
lished a lengthy "statement" entitled Affirmative 
Action in the 1980's: Dismantling the Process of 
Discrimination. This document bears careful at
tention, for it undertakes nothing Jess than the 
permanent recodification of civil-rights doctrine. 
• No longer is "discrimination" to be construed 
as specific actions, inactions, and decisions by 
which individuals are denied specific rights or 
benefits that they would have received were 'it not 
for sud1 immutable characteristics as race or sex. 
The new definition is ,altogether different. "Dis
aiminator:y actions," in the view of the Civil 
Rights Commission, 

are not only pervasive, occurring in every 
sector of society, but also cumulative, with 
effects limited neither to the time nor the· par
ticular structural area in whim they otcur. 
This process of discrimination, therefore, ex
tends across generatioqs, across organizations, 
and across social structures in self-reinforcing 
cycles. . . . Discrimirlation against minorities 
and women should now be viewed as an inter
locking process involving the attitudes and ac
tions of individuals and the organizations and 
social structures that guide individual behavior. 
That process, started by past events, now rou
tinely bestows privileges, favors, and advan
tages on white males and imposes disadvantages 
and penalties on minorities and women. This 
process is also. self-perpetuating .... 

Not even the Jaw can be allowed to stand in 
the way of progress. Although itself charged by 
the 1964 Civil Rights Act to "serve as a national 
clearinghouse for information in respect to denials 
of equal protection of the Jaws . . . ," the Com
mission now holds that "because civil-rights Jaws 
do not prohibit all forms of discrimination," be
cause there may be "practical difficulties in estab
lishing that a legal violation has, in fact, occurred," 
and because, "despite consistently unequal results, 
some discrimination is entirely lawful," then, "if 

civil-rights Jaws are intefPreted to restrict the use 
of affirmative action to those acts that are or may 
be illegal, they can put beyond remedial reach 
essential components of tl1e process of discrimina
tion.?' 

The Commission cannot accept that possibility. 
Therefore it is necessary either to go entirely out
side the law, to what it terms ••voluntary affirma
tive action," or to interpret the laws more gener
ously. Conveniently, the Supreme Court has sim
plified both tasks. As the Commission exultantly 
explains, "The trilogy of Supreme Court affirma
tive-action cases (Bakke, Weber, and Fullilove), 

' despite their limits as legal precedent, shows a 
strong commitment to affirmative-action measures 
designed to eliminate all forms of discrimination, 
de jure or de facto, illegal or legal. Only Bakke 
lacked an unequivocal outcome encouraging affir
mative-action plans that include 'preferential' 
treatment and •Quotas.' Ba'kke, however, leaves 
ample room for effective affirmative-action efforts:• 

The reasoning is extraordinary. Anything, past 
or present, public or private, legal or illegal, that 
tends to work to the benefit of white males con
·stitutes discrimination. Any actions taken to elim
inate discrimination must, be deemed either to be 
required by Jaw or, at least, not forbidden by Jaw. 
Sum actions will normally include preferential 
.treatment and quotas. But not to_ worry. For 
"when discrimination is a current that carries 
along all but those who struggle against it, there 
can be no true 'color-blindness' or 'neutrality.' In 
such contexts, all anti-discrimination measures, 
whether or not they take race, sex, or national 
origin into account, will help some individuals 
and hinder others. To criticize such efforts on the 
ground· that they constitute 'preferential treat
ment' inaccurately implies unfairness...." 

It is small wonder that President Reagan asked 
for Chairman Flemming's resignation at about the 
time this report became public.• Not only were 
the Commission's views diametrically opposed to 
the principles of nondiscrimination that Reagan 
and his party had pledged to support during their 
markedly successful 1980 campaign; they also re
versed the principles enunciated by liberal Demo
crats when Congress passed, the I964 ·Civil Rights 

• Mr. Reagan proposed to replace Flemming with Clar
ance M. Pendleton, former president of the San Diego 
Urban League, who is blad:., and to replace Commission 
Vice Chairman Stephen Hom with Mary Louise Smith, 
former chairman of the Republican National Committee, 
who is white. The administration's third candidate for the 
six-member ·civil Rights Commission was to have been 
B. Sam Hart, an e,·angelical minister from Philadelphia. 
who is black, but Hart's name was withdrav.'11, ostensibly 
because of irregularities in bis personal financial affairs. It 
was also the case, however. that Hart's views stirred con
siderable controversy within the civil-rights community and 
on Capitol Hill, for the President had had the audacity 
to pick a person who disapproved of busing and quotas 
and who stated that ..I do not consider homosexuality a 
ch·il-rights issue."' 

.. 
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Act. As Justice Rehnquist recalled in his brilliant 
dissent to the lf'ebcr decision. such active partic
ipants in those deliberations as Emmanuel Celler, 
chairman of the House Judiciary <;:ommittee, and 
Hubert Humphrey, floor manager for the bill in 
the Senate, repeatedly insisted that nothing in the 
legislation would permit any policy save color
blindness. "Contrary to the allegations of some 
opponents," Senator Humphrey said, "there is 
nothing in it that will give any power to the• [Equal Employment Opportunity] Commission or 
to any court to require hiring, firing, or promo
tion of employees in order to meet a racial 'quota' 
or to achie,•e a certain racial balance. That bug
aboo has been brought up a dozen .times; but it 
is nonexistent." Senator Thomas Kuchel added 
that "Employers and labor organizations could 
not discriminate in favor of or against a person 
because of.his race, his religion, or his national 
origin. In such matters . . . the bill now ·before 
us ... is color-blind." 

Now it can be argued, as the Civil 
Rights Commission does, that this is 

all water long since passed o,·er the dam: that .the 
legislative history of the 1964 legislation has been 
superseded by the Supreme Court's blesslhg of 
race-consciousness in Bakke, of minority set•asides 
in Fullilove, and of "voluntary" affirmative-action 
programs that entail reverse discrimination in 
Weber. But the Court did not require race-con
sciousness, set-asides, or quotas; it merely said 
they were not forbidden. Besides, the Court may 
be persuaded to change its. mind. There is ample 
scope for a President who knows what he thinks 
and who acts on the -basis of his convictions ta 
take specific actions to restore the definition of, 
chi! rights to the doctrine of nondiscrimination; 
to ask Congress to take complementary actions; 
and to go back to the judiciary with briefs very 
different from those the Carter administration 
submitted in the major cases of the previous four 
years, 

But it is not ciear that the Reagan administra
tion has any such resolv,;. One need not dwell 
o,·ermuch on the President"s own confusion, when 
asked in a December press conference what he 
thought of the Weber decision. For the reporter 
explained only that this concerned a "voluntary 
agreement to conduct affirmative-action programs 
for training minorities and moving them up in 
the workforce," and made no mention of quotas 
or reverse discrimination. Reagan remarked that 
"if this is something that simply allows the train
ing and the bringing up so there are more oppor
tunities £or them, in voluntary agreement between 
the union and management, I can•~ see any fault 
with that. I'm for that." This elicited a cheer 
from the New York Times, but embarrassed 
\Vhite House aides explained later that "the Presi
dent and die Department of Justice find this racial 
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. quota unacceptable," and that Assistant Attorney 
General Reynolds had indeed spoken for Reagan 
when he said that the Weber case was "wrongly 
decided" and that the Justice Department would 
seek to persuade the Supreme Court to reverse 
itself in another case. Perhaps one day it '\\ill. 

But 'there have been enough other instances of 
confusion and embarrassment. The worst disarray 
was to be found at the Equal Employment Op
portunity Commission, whose acting chairman 
told Congress in October that he disapproved of 
the Labor Department's proposal to reduce the 
number of federal contractors required to file 
affirmative-action plans. Indeed, he opposed any 
lessening of vigilance or narrowing of scope. Yet 
a few months later, the EEOC's own new general 
counsel instructed staff attorneys to switch their 
emphasis from "class-action" lawsuits to indi
vidual suits, ancf to confine the employer's liabil
ity in sex.harassment cases to situations where 
management is itself accused of such harassment 
rather than-as in the current situation-holding 
the employer responsible for harassment of one 
employee by another. 

In the meantime, the \Vhite House had nomi
nated to be the next EEOC chairman a man 
whose only qualifications were his color (black) 
and his party affiliation (Republican). Faced with 
bitter protests from civil-rights groups, and mount
ing congressional opposition, the administration 
was forced to withdraw the nomination in Febru
ary. (The young black attorney subsequently nom
inated is quite able indeed.) 

Turf fights and bickering have also character
ized the relationship between the Education and 

• Justice Departments. Secretary Bell made two 
sensible proposals intended both to reduce the 
regulatory burden on colleges and universities and 
to curb harassment of them in the name of "civil 
rights." He suggested that Title IX, barring sex 
discrimination by federally-aided schools and col
leges, was meant by Congress to cover only the 
treatment of students, not of employees, an inter
pretation that has some support in the legislative 
history and that has been sustained by some lower 
courts. He also urged the administration to assert 
that .federal aid to college students did not con
stitute aid to the institutions they attended-an 
interpretation that would spare about 1,000 col
leges and universities from compliance with the 
major' aid-based ci,i!-rights regulations (though 
not from others, such as Title VII, that apply to 
all employers). But in both instances, Justice said 
no, and the White House sided witl1 iL 

Common sense and Republican principle did 
prevail in most school and college desegregation 
cases. A number of protracted and acrimonious 
lawsuits invoking_ state colleges and universities 
were settl"!i through mediation and negotiation 
(though this administration, like iis predecessors, 
has maintained the schizophrenic policy of requir
.ing black and ·white colleges to integrate while 
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spending hundreds of millions of dollars a year 
to assist "traditionally black" colleges to maintain 
their distinctive institutional identities). And the 
executive branch has repeatedly signaled its op
position to mandatory busing at the grade-school 
level. 

Finally, it seemed, federal pfficials were unafraid 
to acknowledge what most people ·had long known: 
involuntary pupil transfers for the sake of racial 
balance often do more harm than go!)d. "[l]n 
many cmµmunities where cotirts have imple
mented busing plans," Attorney General Smith 
told t!ie American Law Institute, 

resegregation has occurred. • In some instances 
upwardly mobile whites and blacks have merely 
chosen to leave the urban -environmenL In 
other instances, a concern for the quality of the 
sc!tools their children attend has ~used paren~ 
to mo,·e beyond the reach of bµsing orders. 
Other parents have chosen to emoll their chil
dren in private schools that they consider better 
able to provide a quality educatipn. The de
sertion of our cities' school system has some
times eliminated any chance of achieving rac'ia! 
balance even if intra-city busing were ordeted: 

Assistant Attorney General Reynolds advised a 
Senate subcommittee in mid-October that in fu
ture ·school-segregation cases, the Justice Depart
ment would "define the violation precisely and 
seek to limit the remedy only to those schools in 
which racial imbalance is the product of inten
tionally segregative acts of state officials.'' And 
even in those instances, while seeking "removal of 
all State-enforced racial barriers to open' access to 
public schools," the Department would. abjure 
compulsory busing. "We are not going to _compel 
children who don't choose to have an integrated 
education to ha,•e one," ReyIJPlds pluntly ex
plained to a House subcommiqee on November 
19, and Justice appears to have followed this doc
trine, most recently ·by approving a voluntary 
desegregation plan for Chicago. 

Reynolds did, however, urge CoIJgress, then 
pondering an array of anti-busing bills and court
limiting measures, "not to <jraft tj,e ·stat!)tory 
prohibition so broadly that it bans as well other 
desegregation techniques" such as ''involuntary 
~ransfers of teachers to break up state-created 
racially identifiable faculties." That, of course, 
implies the race-conscious assignment of teachers 
to schools as a remedy for segregation. And it re
caJled the one large 1nconsistency in Reyiiolcjs's 
testimony on employment discrimination th¢ pre
vious month. Then he had suggested that, while 
the Justice Department would not ask courts to 
o!'(ler employers to use anything but "fair and 
nondiscriminatory selection procedures" 'in decid
ing whom .to hire, the go,-ernment would "seek 
percentage recruitment goals for monitoring pur
poses.....These recruitment goals will be relate<! 
.to the percentage of minority or female applicants 
that might be expected to result under a nondis-

criminafory employment policy" (emphasis added). 
If governmental race consciousness is unconsti

tutional. and if constancy is a ,·irtue. one can 
infer· from Reynolds's willingness to seek statistical 
recruitment goals, and his openness to race-con
scious teacher assignments, that the nation's senior 
civil-rights enforcer bas not entirely clarified the 
principles that undergird his department's policies 
and actions. 

UNFORTUNATELY, this is not uncharac
teristjc of the Reagan ·administra

fjon's overall handling of civil-rights issues during 
j~ first • year: a fitful and uneven process, in 
which the nation's long slide iµto color-coded 
policies and group entitlements was somewhat 
s}pwed but hardly stopped by an administration 
that seemed uncertain whether it really wanted 
to apply the brakes and not altogether surt where 
to find them. 

In one excruciating instance, however, Reagan 
hit tl1e wrong pedal and hit it hard. This, of 
course, was his decision to grant tax exemptions 
to segregated private schools. Although he at
tempted to recoup a few days later by .asking 
Congress to outlaw such exemptions, and later 
still by asking the Supreme Court to resolve the 
matter, much ~ was cjone. The problem is 
not 'that many private schools engage in racial 
discrimination as' a matter of policy. The Internal 
Revenue Service· is aware of oµly about 100 such 
institutions among more than 20,000 private 
schools. The .problem, rather, is that in this in
stance the adnµnistration indicated its willingness 
to tolerate overt racial discrimination against in
dividuals by institutions· that, while unmistakably 
private, are ilevertheless seeking favorable treat
ment from Washington. This was no case of 
group entitlements, of government-mandated 
equality of result, or of requiring preferential 
treatment for those previously disadvantaged by 
their sex or color. It was purely' and simply a 
matter of old-fashioned racism and of what the 
government's policy ought to be toward those 
few schools that openly deny admission to black 
youngsters on accountc-<>f their color. 

No matter that Congress bad never written a 
law specificaJly stating that such schools could not 
obtain tax exemptions. The Reagan administra
tion inherited eleven years of court-sanctioned 
precedenL True, it also inherited a lively dispute 
about how to enforce the ban-how, for example, 
to handle a school that professed not to discrim
inate but that had only white students ·in at
tendance-and an even livelier' debate occasioned 
by a handful of fundamentalist schools that assert 
a religious basis for their discriminatory practices. 
But there was no need tp reverse the underlying 
policy. Worse; the decision to do so resurrected 
the ghost of Jim Crow. It signaled that perhaps 
the administration is not really color-blind, an 
impression reinforced by subsequent documentary 
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C\·idence that the White House had yielded to 
hea\"Y pressure from 1\-Iississippi's Trent Lott and 
other Southern Congressmep acting on behalf of 
all-white pri\'ate schools that had in fact been 
founded as refuges from public-school desegrega
tion. Although the President had the grace to ac
knowledge that the whole 'issue was badly han
dled, it did lasting damage to his administration's 
credibility in the field of ci\'il rights, as well as to 
the nation's image of prh·ate education . 

THE administration inflicted another 
wound on itself with clumsy and ir

resolute ·handling of the delicate voting-rights leg
islation.• Because tbe right to vote is at once fhe 
most elemental of civ'il rights and tbe one witb 
the most direct impact on elected officials, atten
tion began to focus on it more than a year before 
the August 1982 expiration of portions of the ex
isting federal law. But the admirtistration re
frained from taking a clear position on several 
complex issues when tbe House of Representa
tives considered them in the ·spring and summer 
of 1981. Not until tbe House overwhelmingly ap
pro\'ed its version in October did tbe admirtistra· 
lion begin to get specific, and throughout tbe 
autumn tbe papers carried frequent reports of 
internecine warfare among Reagan's advisers. 
This generated considerable suspicion among 
civil-rights groups, which were also beginrting to 
accuse the Justice Department of yielding to po
litical pressure in its handling of voting-rights 
cases under the existing law, an allegation that 
administration officials, of course, vehemently 
"denied. 

With exquisitely bad timing, the administration 
finally chose to state its position on key details of 
the rnting-rights bill to a Senate comrrtittee in ]are 
January 1982, in tbe midst of the controversy over 
private-school tax exemptions. Thus when Senator 
Kennedy declaimed tbat the administration faced 
a "crisis of confidence" in its handling of women 
and minority riglits, and. Attorney General Smith 
responded that "the President doesn't ha\'e a 
discriminatory bone in his body," tbe hearing 
room full of civil-rights activ'ists erupted into 
laughter. 

The major issue now in dispute, however, is 
gra\'e indeed, and deserves solemn attention. The 
President would have been well-advised to spell 
out his position on it earlier. The question is 
whether an action is ..disaiminatorf' only when 
it can be shown tbat the actor intended to dis
criminate, or whether an action with unequal ef~ 
fects or consequences can reasonably be termed 
0 discriminatory'" '\\-ithout reference to moti\'ation 
or intent, 

This is a familiar debate in school-segregation 
and employment-discrimination cases, but it did 
not enter the domain of voting rights until 1980 
when the Supreme Court held that neither the 
Fifteenth Amendment nor the existing Voting 
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Rights Act barred electoral arangements that were 
adopted without discriminatory intent even if their 
practical effect was to dilute the black vote in a 
particular community. At issue in the 1980 case was 
the constitutionality of the "at large" election that 
Mobile, Alabama has used to select its city com• 
missioners since I9II. Although the population of 
I\Iobile is more than one-third black, no black had 
ever won election to the commission. Regrettable 
ihough this may be, Justice Stewart wrote, the 
Fifteenth Amendment "imposes but one limitation 
on the powers, of the states. It forbids them to dis
criminate against Negroes in matters having to do 
witb voting .... [R]acially discriminatory motiva
tion is a necessary ingredient of a Fifteenth 
Amendment v'iolation," and the lower court _had 
found that Mobile's black citizens "register and 
,·ote without hindrance." 'The Fifteenth Amends 
ment, Stewart said, ''does not entail the right to 
have Negro canqidates elected." 

Civil-rights leaders strongly objected to this de
cision, contending that it is virtually impossible 
to prove "intent," particularly with respect to 
local arrangements made decades earlier. They 
prevailed upon 'the House of Representatives to 
amend tbe Voting Rights Act to make explicif 
that plaintiffs need only ·prove discriminatory or 
unequal effects. (Another 1980 Supreme Court de
cision held, tbat Congress has tbe power to adopt 
such a standard.) But critics of this change, now 
concentrating their ~!forts on the Senate, contend 
that the "effects" sfandard is tantamount to im
posing racial quo!°as on election outcomes. It 
could mean, tbey say, that a commurtity in which 
blacks comprise 20 j,l,rcent of the electorate would 
be v'iolating the law unless 20 percent of those 
elected to public ofli~e were also .black. This, lhey 
suggest, might lead· to federally-imposed "propor• 
tional reP.resentation" in local and state elections 
and would, contenqs Senator Orrin Hatch, "tum 
this country upside down." 

President Reagan appears to agree with that 
view. In his December 17, 1981 press conference, 
he said that "the effect rule could lead to tbe' type 
of thing in which effect could be judged if there 
was some disproportiim in tbe number of public 
officials who were elected at any governmental 
level.... You eould come down to where all of 
society had to have an actual quota system." At
torney General Smith testified on January 27, 1982 
that "quotas would be J'.he end result" and that. 
"the only ultimate logical result would be propor
tional represenl'!tion." A" number of distinguished 
legal scholars have separately arrived at much tbe 
same conclusion. • 

The bill itself provides that "the fact that mem
bers of a' l)linority group have not been elected in 
numbers equal to the group's proportion of the 
population shall not, in and of itself, constitute 

• See Walter Jlems, ''Voting Righu and Wrongs,• in last 
month"s CoMKENTAllY. 
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a ,·iolation." But all parties agree that an "effects" 
test in the statute would make it far easier for 
civil.rights attorneys to prove discrimination and 
that actual election results, rather than simply 
electoral arrangements and \."Oter participation, 
would be factors in subsequent litigation. 

This is an authentically difficult issue,. for ,the 
right 10 ,•ate is basic; vigorous and successful \'oter 
participation by minority groups is tlie surest and 
least controversial means of enhancing their power 
and improving their condition; and it is indeed' 
difficult to pro\'e discriminatory intent in cases 
such as these. Yet it is also the case that to con
centrate on "effects" is to move from equality of 
opportunity to equality of results; from color
blindness to color•consciousness; from nondisciim.. 
ination to something resembling quotas. 

As it happens, the renewal of the Voting Rights 
Act is the first significant •civil-rights legislation to 
move tfnough Congress since the mid-70's. It is 
the first since Bakke, Weber, and Fullilove sen
sitized the nation to the issues of quotas, set• 
asides, preferential treaunent, and re,·erse discrim
ination. Certainly• it is the first since the political 
and ideological upheaval of 1980, And it entails 
a major role reversal. For nearly all civil-rights 
"advances" of recent years have been made by the 
federal judiciary in partnership with the execu
tive branch, often to the dismay of ,the Congress. 
Here we have a markedly different sequence: ·a 
traditional definition of discrimination by the 
Supreme Court followed by a major effort in the 
Congress to· give voting _rights a broader construc
tion and to make their violation far easier to 
prove. 

This, then, is a significant event as well as a 
fundamental issue, and it is regrettable that \he 
Reagan administration dithered and equivocated 
for so long. It is a shame 1hat the administration's 
previous policies and actions Were so erratic as to 
call into question both its opposition to quotas 
and its devotion to nondi~crimination. And it is 
unfortunate that the present debate Ol'er .,intent'" 
and '"effects"' in connection with the Voting Rights 
Act binds the two issues so tightly. For if hard 
cases, as the lawyers say, make bad law, so too 

does a pair of unpalatable options often lead to 
troublesome policy decisions. 

W HlntER civil rights under Ronald 
Reagan? As with foreign affairs, it 

seems to depend more than it should on what day 
it' is, who is in charge of a particular decision, 
what constituency is raising the loudest ruckus, 
and which agency is responsible for formulating 
the alternatives and executing the decision. The 
most ideological administration in recent history 
seems not to have its ideas sorted out, almost as if 
it had not realized that avoiding the Orwellian 
filture so lovingly described by the Civil Rights 
Commission requires a coherent. aliemative vision, 
a steady hand, personnel of unhnpeachable char
acter and competence, and the courage to rebuff 
all who seek governmental sanction for discrim
inatory practices, whether their intentions are 
benevolent or malign. 

Even within the President's party, and well be
fore the private-school and ,•oting-rights contre
temps, Elizabeth Drew reports that "several Re
publican politicians in Congress and elsewhere-
the South included-were troubled by the admin
istration's treaunent of blacks. They saw an ad
ministration that, fa "its policies explicitly cover
ing race and in its cutbacks in social programs. 
appeared to be .systematically removing the props 
from .under blacks." At the same time, one. hears 
denunciations ·of the administration from tough
minded critics on the Right who accuse ,it of fol
lowing a pattern of appeasement, muddle-headed
ness, and business-as-usual. 

It is tempting to conclude that an administra
tion that has managed to anger and disappoint its 
most conservative supporters as well as tl1e most 
mili~t of civil-rights activists might be doing 
something righL But civil rights at home, like 
human rights abroad, is not a policy domain that 
takes well to pragmatism, compromise, or vacilla
tion. It demands firm ideas, constancy, and high 
principle. Else the "angry· menagerie" of which 
George F. Will wrote may grow angrier, and the 
prospect of reuniting the nation around shared 
ideals e\'er more remote. 
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Mr. EDWARDS. We will now hear from Mr. Rauh. 
Mr. RAUH. Mr. Chairman, Mr. Sensenbrenner, I am pleased to 

come, before you, although I didn't have too much notice of today's 
panel, and I apologize especially to Mr. Sensenbrenner, who has on 
occasion raised the problem of a written statement when I have 
been here. It simply wasn't possible in the very short time that I 
had before appearing here this morning. 

Mr. EDWARDS. Mr. Rauh, when you bat clean-up, we will excuse 
that. 

Mr. RAUH. I also want to thank Mr. Finn for his kind remarks at 
the beginning. I suggest that flattery will get him everywhere, so I 
will try to do this on as aseptic a basis as possible. 

I think you have to look back at what has happened in this coun
try to understand why a distinguished professor and a civil rights 

.., advocate would disagree. 
What our generation did-and that period is coming to an end

was to turn the legal system in America upside down. When we 
started right after World War II, the legal system in AmGdca dis
criminated and segregated. There were affirmative discriminations 
and segregations in the law. The law required that we have sepa
rate schools even here in the District of Columbia. The law re
quired blacks and whites not meet together. The law forced segre
gation and discrimination. 

My generation-and I am pleased to have had a small role in 
it-turned that upside down. Today, the law is totally changed in
sofar as discrimination and segregation are concerned. There was, 
in my lifetime, a legal revolution in this country, but-and this is 
always true in life, the buts-it hasn't resulted in practical changes 
in the lives of many of the people who have been discriminated 
against and segregated. 

A great thing has happened in this country, but it has not ful
filled the hopes and aspirations of the people who had previously 
been discriminated against. You still have double black unemploy
ment. You still have women paid 59 cents as against men. You still 
have less blacks getting housing. In other words, what we had was 
a legal revolution but it didn't have the practical effects that every
body hoped for. 

We were all together in that we hoped the practical effects would 
have brought equality once you had the legal revolution. It didn't 
do that. The question is, do you stop now? Do you stop the civil 
rights revolution now or do you seek to make some recompense for 
past wrongs? That is really the difference on the panel. 

Every point Mr. Finn makes comes back to his nonbelief in af
firmative action, to his belief that it is reverse discrimination. That 
is the real difference between us. I want to go on now from the 
legal revolution to give it greater practical effecL 

Different things are affirmative action for this purpose. For ex
ample, busing is a form of affirmative action, in opportunities seek
ing to give better education to children who have less and whose 
parents were discriminated against. 

Obviously I believe in goals and timetables-I don't myself use 
the word quota because I don't know any place that really has a 
quota. If black qualified people aren't available, then you don't 
have to comply with any order I have ever seen. I do believe very 



144 

much in goals and timetables as an effort to deal with past discrim
ination. 

You have had a great deal of talk about group rights and why 
that is bad. That isn't the question. There were group wrongs, and 
you have to rectify the group wrongs. Don't treat it as group rights; 
treat it as group wrongs. 

There is not a black in America today who hasn't had some ad
verse effect from what happened before, whether you go back to 
slavery, or you go back to Jim Crow, or you go back to just the 
legal situation when we all started. Everybody has been affected, 
and we do need affirmative action to deal with these problems. 

My feeling about the Commission-this has been a long way 
around for an introduction, and I apologize if anybody felt that 
that was too much of an introduction-is that they are on the right 
track. 

I don't think, for example, that they have gone too far in their 
criticism of the President and what you might call his counterrevo
lution on civil rights. Maybe if I were on the Commission I would 
have gone a little further. I do feel that they are on the right track 
for they are seeking to deal with the problem of group wrongs we 
had in America for such a long time. 

I always like to find somethjng . .I can agree with my opponent on. 
I think I do agree with Mr. Finn that the American society is not 
totally prejudiced. I think the good sides are usually lost in'considc 
ering only the bad sides. 

I think you can't deny there is a good deal of prejudice. If you 
take the case of a member of this subcommittee and see him run 
for mayor, and you know that if he was white, he would be the ob
vious landslide mayor of Chicago, and if he is black and everybody 
says it is so close you can't tell who is going to win, you know there 
is prejudice. I personally want to give you my advice. I think you 
can make some money betting on Harold Washington, but that is 
just a piece of personal advice. I have been looking for people to bet 
with, but I can't find anybody yet. But, you can't have the Wash
ington situation and not say there is prejudice. 

The point I agree with Professor Finn on is that we are gaining 
on prejudice. This Washington thing is awful, but we shouldn't let 
it throw us off base. We are gaining on prejudice in this country. 
We have done a lot. I guess some of us would like to see the job 
completed through affirmative action. I think I am a little too an
cient to see it all completed, but I don't think it is going to be as 
long as some of the testimony that you heard this morning. 

I think the bill for Commission extension that President Reagan 
sent up is a pretty good bill. I just had a chance to look at it in the 
room here, so I haven't stq.died it, carefully, but it seem to be a 
pretty good bill. 

I think it ought to include something about independence of 
Commission members. I don't know what you would like to say. I 
think in some bills Congress puts in "for cause" or something, I 
don't know the exact words for a standard for removal, but I think 
the Commission ought to have the same standard that most of the 
other governmental bodies have. I don't see why it is different than 
all the other bodies. 



145 

I don't purport to have made a study before I came up here of 
what the other bodies do, but I understand that most commissions, 
if not all, have some restriction on the President's discretion to 
remove. I think there ought to be some restriction-whether it is 
one phrasing or another. 

I think, despite having this fundamental difference with Mr. 
Finn, there have been tremendous successes in civil rights. Many 
of them are due to people in this room. I want to say again that of 
all the civil rights successes that I have had a minor role in, noth
ing was more important than the Voting Rights Act last year, 

a. which we could have not gotten except by bipartisan support from 
both Congressman Edwards and Congressman Sensenbrenner. 

I guess essentially I am an optimist about all this. But I don't 
want to stop until affirmative action has done some very important 
things to make the legal revolution into practical ·equality for those 
who were hurt by the previous discrimination and segregation. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. Rauh. 
Mr. Sensenbrenner. 
Mr. SENSENBRENNER. Thank you, very much. I have a very brief 

question for Mr. Rauh. 
It seems that Professor Finn's a:r;-ticle has stung like a bee be

cause two of the Commissioners who appeared today, as well as the 
witnesses that we had last month, took great umbrage at some of 
the points that Mr. Finn dared to put in print in the Wall Street 
Journal. 

It seems to me that this attitude seems to indicate that the sup
porters of the Civil Rights Commission think that everything that 
it does is divinely inspired and that it is not capable of making mis
takes, either in fact or in emphasis. We are all human, we all 
make mistakes. 

I am wondering what you can do, Mr. Rauh, to try to keep the 
Civil Rights Commission from dragging itself into some of the polit
ical debates that we have here on Capitol Hill that really are not 
overriding civil rights debates but are debates more on questions of 
national priority? I think that if the Civil Rights Commission con
tinues in this trend, further reauthorization hearings of the Civil 
Rights Commission will become a lot more controversial. 

Mr. RAUH. When you do it in 2003--
Mr. SENSENBRENNER. But the budget comes up every year. 
Mr. RAUH. Excuse me, you are right. I stand corrected on that 

point. 
This is a very difficult problem. I understand exactly what you 

are saying. I didn't feel stung by Mr. Finn's article. I felt it pre
sented a position. It is really not different except in how it was 
phrased from the long-term fight over affirmative action. 

I think one has to look at Mr. Finn's pieces in the context of his 
own beliefs. Indeed, on page 9, at the end, he really is saying that 
he is against what he calls reverse discrimination. I think if you 
use that term, against reverse discrimination, I think it is a deroga
tory term for affirmative action. 

I don't think the article is new, but I do think it makes a point 
and the point has to be met. 
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Let's take food stamps as an example. Should the Commission 
not be for food stamps because, as you say, that is a matter of na
tional policy. To me it is also a matter of civil rights, in these re
spects, Congressman Sensenbrenner: 

First, there are a higher proportion of blacks needing food 
stamps because there are a higher proportion of blacks in poverty 
because of past discriminations. In a general sense food stamps 
have an alleviating effect on the past discriminations. 

When you say you are for food stamps--
Mr. SENSENBRENNER. Can I interrupt there? As we know, there is 

a rather well-publicized prosecution going on involving a public of
ficial in Prince Georges County, MD, on food stamps. 

This conservative Congressman is seriously considering introduc
ing legislation to abolish the food stamp program and to simply in
crease the cash payments, either under AFDC or under some kind 
of welfare program, so that the recipient gets the cash directly, 
which he or she can utilize to spend on food or whatever. We would 
cut out all of the middlemen who are allegedly ripping off the 
system. 

I am awful afraid that some people that have a knee-jerk reac
tion toward these things will look at the first part of that proposal, 
and say this is terrible and a violation of civil rights without look
ing at what is supposed to replace it. 

Mr. RAUH. I was really not addressing myself to whether it 
should be cash or food stamps because I really don't know. I have 
listened to arguments on both sides--

Mr. SENSENBRENNER. But the point Mr. Finn is making, is that 
there are some preconceived notions on how the Government ought 
to approach a problem. It is cloaked in civil rights language. 

As a resultr anybody who seems to have a better idea on how to 
more effectively deliver essential services to poor people, many of 
whom are black and members of other minority groups, get tarred 
with the 1980's version of McCarthyism, saying they are against 
civil rights because of what the Civil Rights Commission says. 

Mr. RAUH. I had my views before the Civil Rights Commission 
was set up in 1957, and I don't think you meant to suggest that I 
am following them. I think earlier you were suggesting the con
trary. 

Let's go back to your point. I think it would not be a civil rights 
issue at all on a determination whether people do better with cash 
than food stamps, as long as the effort is being made to get people 
what they need to eat. 

The last thing I would ever suggest was that a person was a 
racist or a bigot or anything else because he or she wanted to 
change the system to make it work better. I think what happened • 
in Prince George's County is an outrage and a disgrace to the very 
people that they allege that they represent. 

I think your distinction makes my point. Cash versus stamps is 
not a civil rights issue, but the idea that people need food, that 
greater need is in the black community, that this results from past 
discrimination-that I think is related to civil rights. As I said, in a 
general way the food stamp program is part of affirmative action 
because it alleviates a series of group wrongs that resulted in a sit-
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uation where so many more blacks than whites need help in the 
food area. 

Mr. SENSENBRENNER. Thank you, Mr. Chairman. 
Mr. EDWARDS. Mr. Gekas. 
Mr. GEKAS. Your answer is confusing to, me. If indeed you are 

saying it is a civil rights concern as to the level of food delivery to 
the black or minority population, are you saying that the Civil 
Rights Commission should involve itself in the policy decisionmak
ing having to do with delivery of food substances to the minority 
communities? If so, then we are begging the question that Con
gressman Sensenbrenner was asking. 

He is in favor of one system, I am in favor of another, a third 
person is in favor of ano~her and we all want to help the poor mi
norities. Yet, by your answer, you are saying as long as we do that 
it is still a civil rights issue because it involves delivery of food to 
minorities. 

The question still recurs, are you in favor of the Civil Rights 
Commission saying that food stamps is better thaJJ. cash delivery or 
cash delivery is better than food stamps. That is what I want to 
know. 

Mr. RAUH. I must say I am not as good an advocate as Mr. Finn 
was suggesting because I obviously am unable to make my position 
clear. I am sorry for that. 

You use a very good word, Congressman, when you refer to it as 
a civil rights concern. I think that might be the better way to state 
what I am trying to say than civil rights issue. 

I think it is a civil rights concern whether there is a method of 
delivery of food to those who were discriminated against. I think 
that js a civil rights concern. I think that if three people are giving 
different ways of doing that, getting the food there, then the three 
ways are a matter of management of Government and that would 
not necessarily be a civil rights concern. 

The concern is that the food get there. If three management 
people are talking, going over my head on what is the best way for 
that, I wouldn't consider that a civil rights concern, although I 
would say the fact of getting delivery to the people is a civil rights 
concern. That is why a budget cut of food stamps, which is where I 
started, has a civil rights impact and why the Commission can 
properly get into that. 

Mr. GEKAS. Am I inferring correctly when I infer from your 
statement that if three plans are put in front of the Congress for 
delivery of food, that this would not be a subject in which the Civil 
Rights Commission should involve itself? 

Mr. RAUH. Yes; I think that is generally a true statement. That 
is a true statement if the three plans are different only in the man
agement of how you get the food to the poor. If one of the plans 
would mean that you would only get half as much food delivered, I 
would say that raises civil rights concerns. If it is the technical 
question of-I don't like the word bureaucracy-if it is the techni
cal question of Government management on how you get it there, I 
see that as much less and maybe not at all a civil rights issue. 

Mr. GEKAS.. Let's follow with the next question, if the chairman 
will permit me just one more question. 

Mr. EDWARDS. Sure. 
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Mr. GEKAS. Let's indeed hypothetically demonstrate that one of 
the three plans in this hypothetical situation does result in an ob
jective analysis in less food going to minority people or somehow 
that it becomes a civil rights concern. 

Do you then feel that that concern rises to the level of an issue 
that should go before the Civil Rights Commission:? 

Mr. RAUH. I think if there were three plans and one of them 
really substantially reduced the amount of food that would be 
going to people, that is a civil rights concern. 

Mr. GEKAS. We agree on that. Now I am saying in what way 
should the Civil Rights Commission get involved in that issue if 
you feel that they should? If you feel that they should not, then 
that is a different question. 

Mr. RAUH. Life is a matter of priorities, sir. I wouldn't say that a 
management issue was the most important. I can see a civil rights 
underpinning to the problem. That is all. As just a civil rights un l 
derpinning, I don't know that if I were on the Commission I would 
want to deal with that problem when I had so many others. I can 
see where a budget cut, a direct budget cut of food stamps does 
raise civil rights concerns. 

Mr. GEKAS. I agree it is a civil rights concern. We still haven't 
enjoined the issue. 

Mr. RAUH. I am willing to say to you, if this is what you are 
trying to get from me, that I think if it is a civil rights concern, the 
Commission has a right to go into it. But, priorities should deter
mine whether that is as direct a civil rights concern as others they
will consider. 

Mr. GEKAS. I have no further questions. Thank you, Mr. Chair
man, for indulging me. 

Mr. EDWARDS. Mr. DeWine. 
Mr. DEWINE. If the chairman would indulge me for a couple mo

ments, and if you witnesses will, too, let me, since we are on hy
potheticals, propose another hypothetical. 

One proposal that has generated controversy around this town, 
with all the Federal employees that work here, is the administra
tion's proposal to move away from a seniority system to more em
phasis on a merit system as far as Federal employees. I am going 
to very briefly summarize it. I have not studied the whole thing. 

One of the arguments is the seniority system penalizes minori
ties, particularly women, blacks, Hispanics, because they have been 
later to enter into the system. The access has been later. Therefore, 
they do not have the seniority. Therefore, they do not advance. To 
take another example, they may be the first to be fired in a reduc
tion-in-force situation. 

Is that an example of a proper role of the Civil Rights Commis
sion, to take a position one way or the other on that proposal, 
which is clearly a question of public policy? That is a public policy 
debate that is going to go on in this Congress in some form or an
other. 

Mr. FINN. Congressman, I don't think that is an inappropriate 
topic for the Civil Rights. Commission to have a view on insofar as 
it impacts on people by virtue of their race, color, and so forth. I do 
think that trying to foreordain what the conclusion of such an 
analysis might be is rather difficult--
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Mr. DEWINE. I agree. 
Mr. FINN [continuing]. Because the notion of a merit system has 

frequently been criticized as being detrimental to civil rights be
cause of possible bias in tests, because of inadequate educational 
preparation, and various other things. 

Mr. DEWINE. My point is the administration may or may not be 
right on their assertion that minorities would be favored under one 
plan or another. 

My question is, in a matter where there is obviously debate and 
obviously two sides, who are both saying that their particular pro
posal or point of view will help minorities, will help blacks, will 
help women, is that something the Civil Rights Commission should 
jump into with both feet and take a position on? 

Mr. FINN. Sir, my own view is the "will help" idea is not part of 
the Civil Rights Commission's legislative mandate; that the "dis
criminate against" concept is part of their legislative mandate; 
that their proper function is to review Federal laws and practices 
that might lead to discrimination against persons because of one or 
another of these attributes; that they should be seeking a system 
which does not discriminate on these bases. 

I think that there are large numbers of organizations, including 
some with representatives in this room today, whose task it is to 
help women or to help minorities. The Civil Rights Commission 
was created to see that they are not discriminated against by 
virtue of their being women or minorities. 

Mr. DEWINE. Mr. Rauh? 
Mr. RAUH. We were getting along pretty well up until this last 

sentence. 
I can't accept the idea that the Commission is not to help minori

ties. It is the same dispute. It is not a different one that we have. I 
think it is to help. I think that is what affirmative action is. 

On the basic point, seniority versus merit is murder for a guy 
who is a labor lawyer and a civil rights lawyer. I would say if you 
wanted to throw discord around in my province, you couldn't have 
found a better subject because it is so difficult. 

On the whole, I believe seniority has to be tempered with some 
other alleviating methods. For example, in a depression or reces
sion, whatever you want to call it, you can wipe out so much of the 
past gains by a harsh-harsh may not be the right word-by a pre
cise application of seniority. 

For example, in two plants out on the west coast that General 
Motors had, or maybe one plant it was, in the seventies, in the ear
lier recession, when they got rid of some employees, they wiped out 
every woman in the plant because the women hadn't been hired 
until just a few years previously. . 

This is a very dangerous thing on seniority. On the other hand, 
as Mr. Finn pointed out, there are elements in the merit system 
that may work against the rights of peqple. So, it is a very difficult 
subject. 

I would say that a study by the Commission might be very help
ful. 

Mr. DEWINE. Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. DeWine. 
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I will give Professor Finn a hypothetical, too. Incidentally, I 
think the subject is very important that we are considering here 
today because it does represent a point of view, that Dr. Finn enun
ciates with great scholarly skill, that is held by people with consid
erable influence and power in this country. 

From my point of view, I have always thought the Civil Rights 
Commission did a pretty good, job. I certainly wouldn't want to tell 
them that they can't do this and they can't do that because they 
are grown people and they are highly intelligent people and so 
forth. 

Let's say that Congress created a Crime Commission to tell the .c: 
American people what they ought to do about crime in the country.. 
The local police and the Federal police ,and everybody else, includ
ing the Crime Commission finds, which is probably true, that crime 
in our country has a lot of its roots in the ghetto-in discrimina- ~ 
tion, in unemployment, in lack of schooling, in all sorts of social 
conditions. 

Are you saying that the Crime Commission should stick just to 
crime and the proper way to arrest people and the resolutions, or 
could they get· into wide-ranging discussions of the real roots of 
crime in the United States? 

Mr. FINN. Sir, of course it would depend in the specific on the 
actual legislative charge that the Congress gave the Crime Com
mission when it was created as to what it was supposed to look out 
for or recommend about. 

Of course, it is possible to envision such a Commission that 
would not just say here is what we see around us today, but also 
here is what we think are the origins and sources and reasons for 
what we see around us today. That would be an appropriate exten-
sion of the inquiry of the Crime Commission. . 

I think a Commission of inquiry into a particular problem may 
be different from a commission set up to protect the rights of indi
viduals in the society. We could develop this notion at greater 
length, if you like, but I think that the charge of the Civil Rights 
Commission is quite clear. 

I am not suggesting that they should never explain why they 
think an act of discrimination or a series of acts of discrimination 
is occurring and to call attention to the sources, but their proper 
function is on the act, not on the sources. 

Mr. EDWARDS. Civil rights don't mean very much to a segment of 
the population that is unemployed and poor and discriminated 
against because of their color and put upon by the police, which is 
all white, we will say, so shouldn't the Civil Rights Commission 
comment on that-that we have an underclass of society, where 
life is so bad that they don't have any civil rights anyway? 

Mr. FINN. Sir, I hope that is not true. Life can be very bad, and 
it is far worse for some than for others. I am familiar with the cele
brated comment-I am not sure if it was Zola-about the rich as 
well as the poor having the undisputed right to sleep under bridges 
for want of any resources on the part of the poor with which to • 
find a place in which to sleep. 

I think even poor people, even those in abject misery, have civil 
rights that are in the Constitution and to statutes and are not af
fected by their economic condition. Now, the individuals them-
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selves are gravely affected by their economic condition, and I think 
we have a proper function in society and in the Congress to attend 
to their economic condition, but I am afraid I am personally hard
pressed to say that that is what discrimination against them by 
virtue of race, color, religion, ·sex is. 

Mr. EDWARDS. Thank you. 
Mr. DeWine, do you have any other questions? 
Mr. DEWINE. No, Mr. Chairman. 
Mr. EDWARDS. Counsel? 
Ms. GONZALES. Thank you, Mr. Chairman. 
Following up on the chairman's last question, I noticed that in 

both the Wall Street Journal article and in your opening statement 
this morning, in quoting the provision of the statute that author
izes the Commission to go forward with its studies and reports, you .. 
have left out the last part of that provision. That provision says 
that not only is the Commission mandated to appraise the laws for 
discrimination or denials of equal protection of the laws, but they 
are also to make sure that there is no discrimination in the admin
istration of justice, which is what I think the chairman is talking 
about. 

What they are doing is looking at the laws and policies in this 
country to see if in the administration of those laws there is an un
equal effect on people because of the fact that they belong to a par
ticular racial or national origin group, et cetera. 

By leaving that section out of your comments, are you saying 
that that adds nothing to what the Commission is empowered to 
do? 

Mr. FINN. I left it out only for the purposes of brevity. No, I 
think there is quite a significant distinction, though, as you read 
the phrase "the administration of justice," whether you believe, as 
I do, that it refers to the administration of the law enforcement ap
paratus that we think of as the justice system or whether you 
regard it as referring to social justice. 

If you regard it as referring to social justice, you have, of course, 
opened the door to the entire array of things the Civil Rights Com
mission has been doing. 

I am not aware-and I can be called .to account for this-of any 
legislative history that suggests that social justice, broadly con
ceived; was the intended meaning of that phrase when it was 
added. 

Ms. GONZALES. But in all the different extensions that the Com
mission has had over the years, the Congress hasn't put in a foot
note or amended the Commission's statutory authority because 
they believed the Commission has gone beyond what they should 
be doing; they haven't said that the "administration of justice" pro
vision refers only to the criminal justice system. Isn't that correct? 

Mr. FINN. I am not aware of any such footnote, so I believe you 
are correct. I am not sure such a footnote would be a bad idea. 

Ms. GONZALES. To date there is none? 
Mr. FINN. As far as I know, that is correct. 
Ms. GONZALES. Thank you. 
The other question I have refers to your complaint about the fact 

that the Commission is concerned at all with the issue of goals and 
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timetables and quotas; that the Commission talks in terms of using 
those remedies when necessary. 

However, isn't it a fact-in your April 1982 article in Commen
tary magazine regarding affirmative action under Reagan you ac
knowledge that the Congress, the courts, and the executive branch, 
under both Democrats and Republicans, have all sought to protect 
group interests and that all three branches, furthermore, have re
quired or permitted race-conscious remedies to address structural 
discrimination. 

Therefore, one would think that your complaints really are more 
appropriately directed at the Congress, the courts, and the adminis
tration generally since the Commission is just making sure that 
the laws are being enforced? 

Would you comment on that long-winded statement? 
Mr. FINN. I appreciate your reading the article. That was the 

other article I was submitting for the record today. 
This does indeed join the question of affirmative action, which 

Mr. Rauh, I think quite correctly, pointed out is a very substantial 
part of the essence of our disagreement, such as it is. 

I think there is in affirmative action, as he has described it today 
quite accurately, a notion of economic reparations. I have no quar
rel with the payment of such reparations, but I continue to believe 
they are not the same as the acts of discrimination against individ
uals, that the Civil Rights Commission is charged with guarding 
against. 

The commentary article, as you know--
Ms. GONZALES. Excuse me one second. You would acknowledge 

that the courts have agreed that you can talk in terms of discrimi
nation with regard to groups and remedies with regard to groups, 
and those have been approved? Whether or not one agrees with the 
remedies et cetera, the court has sanctioned those kinds of reme
dies, has it not? 

Mr. FINN. I acknowledge that the Supreme Court in particular 
has not forbidden such remedies when undertaken, either privately 
or governmentally. It has not, to my knowledge, mandated them. 

Ms. GONZALES. That is correct. But the Congress has in some 
cases. For example, the Civil Service Reform Act has, in fact, man
dated that there be race conscious decisions. I bring that up again 
only to say that while it is not always mandated, it is mandated in 
some cases, and at least the courts have not outlawed those reme
dies. Therefore, it is the law of the land that they may be looked 
at. 

Mr. FINN. That is correct. They may be looked at. 
Ms. GONZALES. And considered as part of the remedies. 
Mr. FINN. If they are remedies against discrimination, which I 

continue to assert is an act carried out against an individual. 
Ms. GONZALES. So you disagree with the courts, to a certain 

extent? 
Mr. FINN. Yes; that is not news. 
Ms. GONZALES. Thank you. I did have one other question. 
You also indicated either in your statement or your article that 

you believe the Civil Rights Commission should only review for dis
crimination in programs or policies where it suspects that there is 
discrimination. 
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Is that an accurate assessment of your position? 
Mr. FINN. I used words to that effect. I think that the alternative 

to that is a complete open-ended fishing expedition in search of 
anything that might turn up that might be vaguely discriminatory. 

You have to have some reason to think that an area you are 
going to look into is going to yield evidence of discrimination or 
you have no business looking into it in the first place, unless you 
are going to look into everything all the time.. 

Ms. GONZALES. So you would disagree with the role that they 
have played over the years in terms of monitoring the civil rights 
enforcement efforts of Federal, State, and local governments. to see 
if there is discrimination? 

The volumes of reports that they have done on enforcement ef
forts by the different Federal agencies would not be there unless 
they suspected that a particular agency was discriminating. You 
would limit them to just going in at that point? 

Mr. FINN. When you are observing the implementation of a spe
cific civil rights statute, and when you are going out to see how ef
fectively a particular law, Executive order, provision, regulation 
has been administered, you are carrying out an oversight function 
that does not necessarily require that you suspect discrimination or 
bad enforcement or anything else. 

When, however, you are taking on_ a general area of social policy 
that has no direct basis in civil rights statutes, I think you should 
be going there only if you have reason to think you are going to 
find discrimination when you get there. 

Mr. EDWARDS. Can you give us a couple of examples? 
Mr. FINN. I guess I continue to favor the example of the study of 

the budget of the Department of Education. As with Commissioner 
Berry, this is my field most of the time. She and I have a long
standing disagreement on the merits of the existence of a Depart
ment of Education. I would like to think that that is not a civil 
rights issue. Whether we have a Department of Education, indeed, 
whether its programs are funded, I regard as not a civil rights
issue. 

I am not sure I would go so far as Mr. Gekas and Mr. Rauh did 
in suggesting that it is a civil rights concern, though, I do not 
doubt that people with civil rights concerns are concerned, also, 
about the adequacy of programs run by the Department of Educa
tion. 

But is the reduction of the budget request for the Department of 
Education a place where you expect to find evidence of discrimina
tion against individuals on the ·basis of race, color, religion, nation
al origin? 

Mr. EDWARDS. Practically all of the budget of the Department of 
Education goes to disadvantaged children and minority kids. 

Mr. FINN. Yes, sir. I do not believe, though, that reducing those 
programs should be presumed to be evidence of discrimination on 
the basis of these invidious categories, though. I quite agree that 
those are the populations served by the programs. 

I happen to favor most of the programs and spending for them. I 
am trying to distinguish those from areas of discriminations 
against persons on the basis of these categories. 
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Ms. GONZALES. Again, following up on that last question, in your 
statement you talk about how it is inappropriate. for the Commis
sion to address itself to issues concerning the existence, continu
ance, or funding level of a program. You furthermore indicate that 
the regulations and administrative operations of those programs 
are also inappropriate matters studied by the Commission. 

You basically then are saying that the Commission should not be 
looking to see if those programs are enforced in a nondiscrimina
tory manner? Is that correct? 

Mr. FINN. No. If there is reason to suppose that there is going to .tibe discrimination against individuals on the basis of the same cate
gories in the administration of those programs, now that those pro
gra;111s exist, that is an appropriate object for the Commission to ex
amine. "fi 

Ms. GONZALES. How does one reach the level of suspecting that 
there is going to be discrimination? Let's say there is a new pro
gram that is enacted. Do you wait until you suspect somehow that 
there is going to be discrimination in that program, or do you 
maybe from the beginning monitor it to see how it is being operat
ed, to insure that it is not going to be enforced discriminatorily? If 
you wait, it may be too late to have any impact? 

Mr. FINN. With an $800 billion Government and a $12 million 
Civil Rights Commission, I think that it is unreasonable to suppose 
that the Commission is going to monitor all programs at all times 
for possible evidence of discrimination-the fishing expedition 
phrase is crude, it is more like an oceanwide net-in the expecta
tion that sooner or later something will swim into it. 

Ms. GONZALES. Thank you. 
Mr. EDWARDS. Mr. Kiko. 
Mr. KIKO. I have no questions, Mr. Chairman. 
Mr. EDWARDS. Mr. Rauh, do you have any further observations? 
Mr. RAUH. No. I thank the committee very much. You are 

always courteous and friendly, and I have enjoyed being here. 
Mr. EDWARDS. I thank you both very much. You have been v~ry 

helpft,11, and we appreciate it. 
You both are rooting for the Commission to continue. I didn't get 

your view, Professor, on the suggestion for some restriction on the 
President's ability to fire all the Commissioners without cause. 

Mr. FINN. I am pleased not to be representing the President this 
morning. I think there is an inherent contradiction between the 
notion of fixed terms and the notion of being dismissed at will. If 
you are going to have fixed terms, you should be fixed in them, 
unless you do something terrible. 

Mr. EDWARDS. You agree, Mr. Rauh? 
Mr. RAUH. Precisely. 
Mr. EDWARDS. Thank you very much. 
[Whereupon, at 11:40 a.m. the subcommittee adjourned.] 
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