
Rationalizations for Reverse Discrimination 
by Sidney Hook 

A "Civil Rights" Snare 
by Jeremy Rabkin 

An Interview with Bayard Rustin 

The Supreme Court and Affirmative Action 
by Eric Schnapper 



'Editorial 

Toward A Better Understanding of 
Minority Progress 

It is difficult to imagine that the tremendous progress made by minorities 
and women in the past three decades-professionally, educationally and 
economically-wou1d have been possible without the passage ofthe major civil 
rights reforms of the mid-sixties and the demise oflegal discrimination in this 
country. Civil rights leaders, then and now, recognized that removing the 
artificial barriers of discrimination was the first, and perhaps most essential, 
step toward the promotion of minority progress. Yet the progress that 
followed the civil rights revolution was not shared equally by all black 
Americans. Indeed, the conditions of some have not improved at all. And, 
tragically, others seemed to have fallen further behind. Does this uneven 
progress reflect the failure ofour society to eliminate all vestiges ofdiscrimina
tion? To what extent can other factors, besides discrimination, account for 
these inequalities? 

This issue ofNew Perspectives highlights several articles relating to these 
questions. Herbert]. Walberg takes a careful look at educational strategies for 
minorities that have-and have not-increased academic achievement. Inte
gration as a tool for learning enhancement, he concludes, often has little or no 
measurable effect, while other strategies have consistently proven effective in 
raising achievement. Sue Berryman explores the various reasons why certain 
minorities and women have failed to enter quantitative and scientific disci
plines in college and graduate school. Such "underrepresentation," she 
concludes, may be limited more by perceived sex roles, career ambitions and 
class status than by discrimination on the part of educational institutions and 
employers. 

Tod Lindberg reviews Charles Murray's provocative book, Losing Ground, 
which argues that the expansion of welfare benefits in the 1960s and the 
simultaneous growth of the black underclass may be causally related. And, in a 
lengthy interview with the editors of New Perspectives, Bayard Rustin dis
cusses why the civil rights movement failed to meet all the expectations of its 
participants and supporters. 

These articles are part of New Perspectives' continuing inquiry into the 
complex factors explaining ethnic and racial progress in this country. Discrimi
nation, of course, still persists and continues to present obstacles for women 
and minorities. But the persistence of economic disparities, two decades after 
the legal demise of discrimination, suggests that other issues also need to be 
explored and confronted.):{ 
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A
LRIGHTS'' 

Snare 
byJeremy Rabkin 

C ivil rights" has become an irresistible slogan in Ameri
can politics. The very phrase seems to have acquired 
talismanic properties, paralyzing political debate far 

more reliably than the flag and apple pie. Thus while everyone is 
for "peace," it is not sufficient to dub a new weapons system "the 
peacemaker" to assure it of political support. Everyone is for 
"full employment," but putting that phrase at the head ofa tax or 
spending bill will not intimidate its critics into silence. Yet the so
called Civil Rights Act of 1984, a bill with very radical and 
disturbing implications, whipped through the House of Repre
sentatives last Spring with almost no debate and quickly secured 
co-sponsorship by almost two-thirds of the Senate. Only last 
minute parliamentary maneuvers prevented the measure from 
being enacted in the last session of Congress; it has been 
reintroduced in the 99th Congress as the Civil Rights Act of 
1985. 

In fairness to those in Congress who supported the Civil 
Rights Act of 1984, tt must be acknowledged that its principal 
proponents presented it as no more than a technical corrective 
measure, simply restoring civil rights law to the status quo prior 
to the Supreme Court's recent decision in Grove City College v. 
Bell. Yet officials from both the Justice Department and the U.S. 
Commission on Civil Rights (along with many legal scholars) 
testified that the measure would go far beyond this in its reach.* 
The eagerness in Congress to discount or ignore this testimony 
surely does say something about the intimidating force of the 
phrase "civil rights." No one in public life wants to be accused of 
"opposing civil rights" and the result is a tyranny ofslogans. 

Part of the reason for this, no doubt, is that "civil rights" are 
regarded as an extension of fundamental constitutional princi
ples, as simply too important to be left to partisan politics. Surely 
another reason is that we are still barely two decades removed 
from a period in which civil rights laws were loudly opposed by 
defiant advocates of racial segregation. No one wants to be 
identified with the racist sentiment animating so much of the 
opposition to civil rights measures in the not-so-distant past. But 
beyond all these reasons, it seems to me, we have lost the 
capacity to deliberate soberly on civil rights measures because we 

Jeremy Rabkin is assistant professor ofgovernment at Cornell 
University. 

have lost our sense ofwhat civil rights are for. In consequence of 
this confusion, we can have large majorities in Congress embrac
ing, in the name of civil rights, a measure which undermines the 
very purpose ofcivil rights. 

This may seem an unduly harsh judgment on the Civil Rights 
Act of 1984. But that measure did, to my mind, embody several 
of the most disturbing trends in recent civil rights regulation: 
First, the sort of extreme moralism that begets intolerance; 
second, the extension offinancial strings to the point where they 
become manipulative, coercive and oppressive; finally, the 
wholesale transfer of power to administrators to an extent that 
threatens public accountability and representative government. 
It niay be that a redrafted and refined version oflast year's bill 
can, to the satisfaction of most legislators, escape the burden of 
these charges. But the extraordinary haste and complacency of 
congressional action in the last session suggests that a careful 
rethinking of ends and means in civil rights regulation is now 
very much in order. 

The Grove City case concerned Title IX of the education 
amendments of 1972. Title IX prohibits discrimination on the 
basis of sex in any "education program or activity receiving 
federal financial assistance." The Supreme Court held that, 
although Grove City College itself received no federal grants, its 
scholarship aid program must be covered by Title IX because it 
was effectively assisted by federal education loans to students at 
the college. At the same time, however, the court expressly 
rejected the claim that all aspects ofthe college's activities should 
be covered by Title IX for this reason. It was this latter part ofthe 
decision that proponents of the Civil Rights Act of 1984 sought 
to correct. 

A wide coalition of civil rights groups backed the measure 
because the Grove City decision, by implication, affected the 
scope of three other civil rights laws with parallel provisions. 
Title VI of the Civil Rights Act of 1964, the prototype of all the 
others, prohibits discrimination on the basis of "race, color or 
national origin" in any "program or activity receiving federal 

*Editor's note: The U.S. Commission on Civil Rights supports 
legislation overturning the Supreme Court's decision. It believes 
the legislation to achieve that goal should be limited to that sole 
purpose. 
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financial assistance." Section 504 of the Rehabilitation Act of object to that without objecting to "civil rights"? No doubt it was 
1973 borrowed the same formula to prohibit discrimination on reasoning of this sort that allowed Congress to view the Civil 
the basis ofpersonal handicap, while the Age Discrimination Act Rights Act of 1984 with so much complacent approbation. And it 
of 1975 similarly prohibits discrimination on the basis of age in is precisely this sort of careless reasoning that shows how far we 
any federally assisted "program or activity." have drifted from any solid understanding of what "civil rights" 

are all about. 
The term "civil rights" does not appear in the Bill of Rights, 

nor in the original Constitution, nor in the Declaration ofThe central idea behind "civil rights" 
Independence. The term, in fact, was rarely used before the Civil was that the government must be . War. But when Congress enacted the first measure called by the 

restrained in its power to manage name "civil rights" in 1866, everyone understood the term in 
society. light of the political principles of the American Founding. Thus 

one of the principal sponsors of the 1866 Civil Rights Act 
To prevent the courts from imposing narrow readings of the described civil rights as "the absolute rights of individuals, such 

key phrase "program or activity," the Civil Rights Act of 1984 as the right to personal security, the right ofpersonal liberty and 
would have eliminated this language in all four statutes and the right to acquire and enjoy property"-a bit more pedantic 
submitted prohibitions on discrimination by any "recipient" of than the appeal to "life, liberty and the pursuit of happiness" in 
federal assistance. The term "recipient" was then defined in the Declaration of Independence, but plainly in the same spirit. 
sweeping terms to include "any state or political subdivision Originally, then, civil rights were seen as guarantees of per
thereof . . . or any public or private agency, institution or sonal independence. They assured to each individual the legal 
organization or other entity . . . to which federal financial authority to conduct his life according to his own lights, subject 
assistance is extended (directly or through another entity or only to such legal restrictions as might be imposed on all other 
person) or which receives support from the extension of. . . citizens for the good of the community. A guarantee of free 
assistance to any of its subunits." In addition, the term "recipi- choice for the individual, "civil rights" necessarily implied a 
ent" was defined to include "any successor, assignee or trans- broad toleration of diversity in society. The central idea behind 
feree" ofan entity receiving federal assistance. "civil rights" was that the government must be restrained in its 

Plainly, these provisions would extend the reach of federal power to manage society, to coerce private preferences; a gov
civil rights laws very broadly indeed. In place of controls on the ernment that respected civil rights would, for the most part, have 
immediate, localized beneficiaries of federal funding, federal to allow the character of society to emerge from a multitude of 
regulatory standards would extend as far as the imagination individual choices and private initiatives. Thus, most of the "civil 
could pursue a trail of federal dollars. A small federal grant to a rights" measures enacted by Congress after the Civil War sought 
county library, for example, might be traced upward to bring all to constrain state governments, rather than private action. So too 
the operations of the state government under federal civil rights did the 14th Amendment, which was adopted to assure constitu
regulations (on the theory that the state "received support from tional legitimacy to these federal "civil rights" laws. 
the extension of assistance" to its county "subunit"). Or the We now conceive "civil rights" primarily as a guarantee of 
grant might be traced downward, to encompass all the other equality. But to the framers of the 19th century federal "civil 
operations of the county and all the town and village govern- rights" laws, as to the framers of the federal Constitution before 
ments within it (on the theory that they, too, received at least them, equality was, in a sense, a secondary and derivative princi
indirect "support" from the "extension of assistance" to the ple. They were principally concerned to ensure that basic rights 
library "subunit" ofthe parent county). would be equally protected for all citizens, which is why the 14th 

Alternatively, federal civil rights regulation might be extended Amendment guarantees "the equal protection of the laws"
to pharmacies filling prescriptions for medicaid patients ("fed- rather than "laws protecting equality." Without attempting to 
eral financial assistance ... extended ... through another entity catalogue or define basic civil rights in detail, federal measures 
or person") or to a private developer purchasing land or build- mandated equal protection of rights-however ultimately de
ings from a university or a hospital receiving federal grants (of fined by state and local governments-in the expectation that 
which the developer could be considered a "successor, assignee this would make it difficult to constrain or restrict basic rights: 
or transferee"). All of these examples may seem far-fetched, but Unnecessary or improper restrictions on individual liberty were 
the Supreme Court considered it implausible to imagine that thought to be far less likely to occur if they had to be imposed 
Congress intended federal "regulatory authority to follow feder- • equally on everyone. Essentially, then, federal demands for equal 
ally aided students from classroom to classroom, building to treatment were animated by the ultimate goal of protecting 
building, and activity to activity" at Grove City College. And it personal liberty. 
was precisely this "restrictive" reading that the Civil Rights Act In our time, "civil rights" measures are usually aimed at 
of 1984 was designed to correct. constraining private conduct or (like the funding statutes in-

But why, after all, should this great expansion of federal civil volved in the Civil Rights Act of 1984) aimed indifferently at 
rights standards be cause for concern? If it is proper and praise- private or local governmental entities. This does not in itself 
worthy to impose these standards on particular "programs and show that they have departed from the guiding purpose of the 
activities" receiving federal aid, what harm can there really be in original federal civil rights laws or from the political tradition 
extending these requirements more broadly? Who can really that inspired them. There is no necessary or inherent paradox in 
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constraining individual conduct for the sake ofindividual liberty. 
We are quite comfortable with the notion that certain regulatory 
constraints on business-those directed at fraud or hidden 
threats to safety, for example-may actually strengthen the free 
market. Similarly, most states regulate gambling and the use of 
addictive drugs, in part because such self-destructive practices 
undermine people's capacity to act as free individuals. But it is 
obvious that this sort of reasoning cannot be pressed too far 
before personal freedom comes to seem rather hollow-the right 
to pursue the narrow track ofstate-approved conduct. A govern
ment that sought to monitor and restrain every form of potenti
ally compulsive personal behavior would be regarded as a tyr
anny rather than a guarantor ofliberty. 

At some level, almost everyone 
recognizes and accepts the need 
for .. . limits on "civil rights" 
regulation ifwe are to remain a nation 
offree citizens. 

Modern civil rights laws should be viewed with this sort of 
balance in mind. Private prejudice in some areas may be so rigid 
and engrained that it severely constrains opportunity for its 
victims-and even for those within the spell of the prejudice. 
Laws prohibiting various forms of discrimination in employ
ment, housing or public accommodations, for example, may thus 
serve the cause of personal liberty, even though they restrict 
certain kinds of private choices. But a government that is truly 
committed to personal liberty-the ultimate moral grounding of 
civil rights-will be wary of intervening too broadly and mi
nutely. It will be wary of rashly presuming to know better than 
private citizens or local authorities what are reasonable choices 
amidst all the complexities of diverse, individual circumstances. 

At some level, almost everyone recognizes and accepts the 
need for such limits in "civil rights" regulation if we are to 
remain a nation offree citizens. Thus, no one seriously proposes 
that, to further the fight against racial discrimination, govern
ment should monitor racial and ethnic patterns in marriage 
decisions, in restaurant attendance or attendance at private 
social events. It is not that such private activities are altogether 
irrelevant to the economic opportunities which current civil 
rights laws try to promote: Everyone knows that social connec
tions may be very crucial aids in career advancement. But a 
government that sought to interfere with such very private 
decisions would be decried on all sides as a tyranny. 

n the other hand, neither has anyone seriously pro
posed government controls to prevent family or social 
ties from influencing employment decisions. It is not 

that people condone blatant nepotism or cronyism or reject the 
view that personal merit should be the primary consideration in 
employment decisions. But almost everyone recognizes that 
government cannot presume to judge what constitutes "merit" 
for every job, nor can it evaluate the extent to which trust and 
confidence (growing out of family or personal ties) may be 
legitimately related to "qualification" for particular jobs. A 

government seeking to regulate such matters would again be 
viewed as intolerably oppressive. 

In the abstract or in the extreme case, then, we have little 
trouble in acknowledging that measures to promote individual 
opportunity may actually be destructive of liberty-of the very 
thing we are ultimately trying to promote. In practice, however, 
federal civil rights regulation has all too often proved insensitive 

to this need for balance. And the Civil Rights Act of 1984 is a 
disturbing example, perhaps the culminating example of this 
tendency to extend controls without serious thought of their 
purpose or effect. It perfectly reflects the spirit ofblind moralism 
that begets intolerance and oppression. 

Opponents of the Civil Rights Act of 1984 expressed great 
concern about extending civil rights regulations so sweepingly, 
with such unpredictable consequences. But the proponents of 
the bill insisted that no compromise could be admitted, no 
amendments to the bill accepted, because the principle at stake 
was too fundamental: Federal taxpayers dollars, they insisted, 
must never be used to "support discrimination." That sort of 
reasoning is blind moralism. Neither "discrimination" nor "sup
port" in this context is so clear or unequivocal that we can afford 
to dismiss all objections and debate with preemptive 
sloganeering. 

Racism rightly inspires great moral loathing-even, perhaps 
especially, among people who take their moral bearings by the 
principles of individual liberty. For much of American history, 
after all, racist doctrines were invoked to justify slavery and 
brutal oppression. So, understandably, people invest great moral 
passion in the principle that the government-even if it cannot 
try to fight racial discrimination in every corner of private life
should never aid and legitimize racial discrimination with public 
funds. 

To prohibit discrimination, however, government must first 
define it. And reasonable, honorable people disagree quite 
intensely over the proper definition. Thus the Office for Civil 
Rights in the Department of Education has repeatedly held that 
admissions or employment tests that exclude black applicants 
more often than white applicants may violate the prohibition of 
race discrimination in Title VI-even though the tests were 
adopted in complete good faith, with no invidious intent. Argu
ably it is appropriate in some circumstances for government to 
apply this sort of "effects" standard. But we surely should not 
regard the desire to evade an "effects" standard of discrimina
tion with moral loathing. 

Moral passion seems even more out of place with regard to 
other forms of prohibited discrimination. Thus even the most 
ardent feminists disagree on the extent to which distinctions 
between men and women should be regarded as invidious or 
restrictive of opportunities for women. The Education Depart
ment's implementing regulations for Title IX allow separate 
teams for men and women in college sports but insist that 
physical education classes in elementary and secondary schools 
must be coeducational. Until recently, the regulations also for
bade differential hair length or dress code requirements for men 
and women. One need hardly be an advocate offemale subordi
nation to desire to escape the particular definitions of "nondis
crimination" imposed by the federal government under Title IX. 

Similarly, the Age Discrimination Act itself allows recipient 
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"programs and activities" to impose mandatory retirement at 
age 70; institutions which regard 67 or 65 as more appropriate 
age limits for particular jobs can hardly be considered malicious 
bigots. The implementating regulations for Section 504 define 
"discrimination" against the handicapped as any failure to make 
"reasonable accommodation" to particular disabilities
including the provision of ramps and elevators for those in 
wheelchairs, braille and taped texts for the blind and so on. 
Efforts to avoid the great costs associated with such "accommo
dations" can hardly be equated with malicious disdain for the 
handicapped. 

The Supreme Court's decision in the 
Grove City case has already decreed a 
rather draconian punishment for this 
bidfor independence. 

The same sort ofblind moralism is reflected, it seems to me, in 
the claim that any aid to anypart of a private or local institution 
implies public or taxpayer "support" for the whole institution 
and all its various activities. Within limits, ofcourse, it is perfectly 
reasonable to view public funding as a form of public endorse
ment for the recipient. And on this view, it is quite reasonable to 
insist that such endorsement be restricted to programs or institu
tions which are deemed worthy of it. But when this notion is 
pressed so far as it is in a measure like the Civil Rights Act of 
1984, it poses grave dangers to tolerance and diversity. One 
need only vary the context and most of the proponents of this 
argument in the civil rights field would be the first to denounce 
it. 

Many universities now provide facilities for students involved 
in "gay rights" activities. Are federal taxpayers really endorsing 
these activities when the federal government provides funding to 
such universities for totally unrelated activities? Ifso, a very large 
proportion of taxpayers would probably want to deny any fund
ing ofany kind to these schools. And why should these taxpayers 
not try to press their own moral judgments in funding restric
tions as far-reaching as those in the Civil Rights Act of 1984? 
Similarly, federal grants are not awarded to a wide range of 
secular programs at colleges, hospitals and social service agen
cies which are operated by or affiliated with particular churches. 
Many people feel very strongly about the principle that the 
taxpayers money should not be used to subsidize religion, in any 
form or to any extent. Following the reasoning behind the Civil 
Rights Act of 1984, should not these "strict separationists" insist 
that all funding to secular programs at religious institutions be 
terminated at once? 

This may sound extreme; but what was the Civil Rights Act of 
1984? Would its proponents really maintain that it left any 
school or hospital or local government with a free choice to avoid 
even the most intrusive or burdensome requirements in current 
civil rights regulations? Perhaps they would maintain this. They 
demand "no support for discrimination" with the kind ofmoral
ism that readily blinds them to coercion and manipulation. 

Some practices are so harmful or abhorrent that we have 
banned them completely by direct legislative command. Race 

and sex discrimination in employment are directly prohibited in 
this way by Title VII of the Civil Rights Act of 1964. I think it 
surprising and regrettable that Congress has never enacted a 
comparably sweeping and direct prohibition on race discrimina
tion in private education. But when it comes to sex discrimina
tion or discrimination against the handicapped, I find it hard to 
imagine that we would ever want to impose on all schools or all 
institutions the requirements-particularly as interpreted by the 
implementing regulations-imposed on recipients of federal 
funding by Title IX and Section 504. 

The Title IX regulations, for example, insist that schools may 
not remove pregnant teachers or students-whether married or 
not. They prohibit, as previously noted, any separation of the 
sexes in physical education classes or for that matter in almost 
any other classes. And they insist that guidance or vocational 
counselors must give precisely the same advice to women as to 
men. (The statute itself does exempt schools "controlled by a 
religious organization" from any requirement that "would not 
be consistent with the religious tenents of such organization." 
But this is no comfort for independent religious schools or 
secular schools that adhere to a more traditional moral outlook.) 

I would strongly question whether these and many other 
requirements in the other regulations really ought to be imposed 
on anyone by the federal government. But I cannot conceive that 
we would want to make them universally binding. The saving 
grace in such intrusive requirements is that they are-or presum
ably were intended to be-voluntary: Those who strongly object 
may escape them by simply refusing to accept federal grants. 
This leaves some scope for conscience, for liberty, and diversity. 

But what price must institutions pay to retain their indepen
dence? For most, in fact, the price is already more than they can 
afford to pay. The federal government began large-scale funding 
ofhigher education programs in the mid-1960s and within a few 
years all but a small fraction of American colleges and universi
ties had become recipients of federal grants in one form or 
another. Hospitals, libraries and a wide array of other institu
tions also came to participate in federal funding programs on a 
larger and larger scale after the mid-1960s, as federal social 
spending burgeoned in the following decade. New statutes were 
enacted and new regulations elaborated in the mid-1970s, im
posing more and more instrusive requirements on funding recip
ients in the name of "civil rights." But by then buildings had 
been erected, equipment purchased, employment commitments 
made-all in the expectation of continued federal fundings. By 
the mid-1970s, most institutions ofhigher education, like a great 
many institutions in other fields, could no longer maintain 
themselves without federal financial assistance. As a practical 
matter, they no longer had any real choice about submitting to 
federal civil rights requirements. 

Before the Supreme Court's decision, one of the few excep
tions was Grove City College, which for 20 years had steadfastly 
refused to accept federal assistance lest it fall under the scrutiny 
of federal regulators. It had never been accused of sex discrimi
nation but has always been fiercely determined to maintain its 
independence. 

The Supreme Court's decision in the Grove City case has now 
decreed a rather draconian punishment for this bid for indepen
dence: If the college does not promise to submit to federal 
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controls in its scholarship programs, the students at Grove City 
must be denied eligibility for federal student grants and loans. In 
other words, women who choose to attend an independent 
institution of this kind must forego all hope offederal assistance 
in their pursuit ofeducation. 

This already seems to me to go a long way toward transform
ing federal education aid from an engine of opportunity to an 
instrument of regimentation. For it is surely very difficult for 
independent schools to compete when the federal government 
offers direct financial inducements to students not to attend 
them. But a measure like the Civil Rights Act of 1984 would 
surely complete this transformation. With "recipient" defined in 
such an all encompassing manner, literally every school in Amer
ica might be brought under federal control: Tuition dollars from 
a student who received Social Security survivors benefits might 
suffice to make the school a "recipient" of federal assistance 
(" extended ... through another entity or person," as the act has 
it). 

The same mentality that demands a 
hook to catch Grove City demands a 
bludgeon to beat those schools already 
heavily dependent onfederal grants. 

The Grove City colleges are, admittedly, exceptional. But, the 
same mentality that demands a hook to catch Grove City, de
mands a bludgeon to beat those schools already heavily depen
dent on federal grants. Thus, the Civil Rights Act of 1984, while 
dramatically extending the reach of existing statutes, also pro
posed a dramatic increase in their sanctions for non-compliance. 

The current statutes specify that non-compliance can be pe
nalized by the withdrawal offederal funding from the ''particular 
program orpart thereof inwhich ... non-compliance has been ... 
found." But the Civil Rights Act of 1984 would have eliminated 
this so-called "pinpoint provision" to allow the enforcing agency 
to withdraw all federal "assistance which supports . . . non
compliance"-which, on the theory underlying the measure, 
ought logically to include all federal funding ofany kind reaching 
the institution. 

The desirability of wielding federal financial power as a coer
cive bludgeon already seems to be taken for granted by many 
"civil rights" advocates. Thus, many feminist leaders have de
manded that the federal government withhold financial grants 
from those states that have not ratified the Equal Rights Amend
ment. Several contenders for the Democratic presidential nomi
nation in the last election promised to do just this if elected. 
Surely this betrays a scandalous disregard for constitutional 
process and free legislative deliberation. But these are, I fear, 
inevitable casualties when a moralistic fever takes hold of "civil 
rights" advocates. 

At the core ofour constitutional tradition is the principle that 
coercion must always be justified by law and law must always be 
sanctioned by representative legislature. The battle cry of the 
American Revolution-"No taxation without representation"
was simply a pithy application of this underlying principle. The 
principle has two broad rationales: It ensures that the coercive 

impulses of officials will be confined within well-established 
bounds and it ensures that the coercive constraints which are 
imposed will reflect the deliberate sense of the community. A 
measure like the Civil Rights Act of 1984 betrays contempt for 
both concerns. 

C ongress originally enacted its prohibition on "discrimi
nation" in federally funded programs in extremely gen
eral, open-ended terms. It has left it to imaginative 

regulation writers to fill the void. What is "discrimination on the 
basis ofrace?" Is it the application ofany academic standard that 
has the unintended effect of excluding minorities more often 
than others? It is, when the bureaucrats in the Education Depart
ment choose to define it as such. What is "discrimination on the 
basis ofsex?" Is it a class for high school girls on pre-natal health 
measures or advice to college women on the problems encoun
tered by working mothers? It is, because the Department of 
Education says it is. When the Title IX regulations were first 
issued, the accompanying Federal Register notice explained that 
the regulations would not cover "sex stereotyping in school 
textbooks" as had earlier been proposed: It would not be illegal, 
then, to use first grade readers showing only male firemen on the 
big red fire engine-but only because the Department ofHealth, 
Education and Welfare had finally decided to relent in this 
instance. 

Congress, in short, has already delegated dismayingly broad 
powers to the enforcers of civil rights laws. These powers, it 
seems to me, have all too often been wielded with arrogance and 
presumption. Yet a measure like the Civil Rights Act of 1984 
would have greatly expanded official power in this area-to an 
extent that no one could really gauge. Can such reckless abandon 
really contribute to the protection of individual liberty? Can it 
really be reconciled with our traditional regard for the rule of 
law? 

Yet the measure displays equal contempt for the second great 
concern animating our rule of law tradition. Is it at all conceiv
able that such an enactment reflects the deliberate sense of the 
community on what ought to be controlled and to what extent? 
Anyone who is inclined to believe this ought to consider how 
much support the Civil Rights Act of 1984 would have received if 
its implications had been spelled out directly in its text. Is it 
conceivable that such a law could be whipped through Congress 
without serious opposition or debate? 

The issues at stake in this legislation are not so technical and 
arcane that congressmen must trust their resolutions to experts. 
Nor are the issues so marginal or inconsequential that they may 
be properly trusted to clerks and drones. No scientific formula 
can tell us when federal controls will still enhance individual 
opportunity and when they have reached so far that they begin to 
subvert it. No established accounting rule can tell us how tax
payer "support" should be measured or where such "support" 
provides sufficient grounds for government supervision and 
control. 

Reasonable people may differ greatly on the proper answers 
to these questions and complete consensus may always elude us. 
But that is all the more reason why Congress must debate such 
issues candidly and soberly. It cannot assume that every measure 
with a "civil rights" label will actually serve the cause of civil 
rights.):( 
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Rationalizations
for 

Discrimination 
by Sidney Hook 

T he progress of civilization is marked, among other 
things, by the abolition of the blood feud. This is the 
practice of continued hostility over generations often 

marked by murder based on the views of collective, inherited 
guilt for a crime committed in the past. Although the blood feud 
often involves murder, those who engage in it deny that their 
killing is murder if murder is defined as the killing of the 
innocent. But since it is not difficult to establish the innocence of 
most victims of blood feuds, when that is established, other 
rationalizations are sought for the practice. Sometimes religious 
justifications are introduced. There is the biblical pronounce
ment "I shall visit the sins of the fathers upon the heads of the 
children unto the third and fourth generation." Yet no one can 
morally justify such a view of collective guilt over time. The law 
in all enlightened jurisdictions recognizes that guilt is individual. 

There is, to be sure, a distinction between collective guilt and 
collective responsibility; one can accept the validity of the latter 
concept in some situations without accepting the former. In the 
West, however, the responsibility for the commission of immoral 
or illegal acts is generally recognized as individual, not collective. 
Since invidious discrimination against persons on the basis of 
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race, color, sex or national ongm is rightfully regarded as 
immoral today, no one can reasonably object to the punishment 
of individual persons guilty of such discrimination. The punish
ment may take many forms in order to redress the sufferings of 
those victimized. But it is clear that current applications of 
affirmative action, by going beyond the outlawing ofpresent day 
discrimination and requiring preferential hiring practices on the 
basis of race and sex, constitute a form of punishment based on 
the concept of collective rather than individual guilt and respon
sibility. This is evidenced by the manifest injustices committed 
against white males who by no stretch of the imagination can be 
regarded as responsible for present or past practices ofinvidious 
discrimination. I myself am acquainted with half a dozen young 
white males who, after long years of intense preparation, have 
been prevented from achieving an academic career in the hu
manities, and are compelled to look elsewhere for work by the 
refusal of administrative officers in the institutions where they 
applied even to grant them interviews. This was an injustice not 
only to these highly qualified candidates but to all students
black and white-in the institutions which accepted less academi
cally qualified applicants in place of those summarily rejected for 
reasons ofrace or sex. 

There are some situations in which the claims ofjustice may be 
overridden on behalf of other values-e.g., safety and social 
stability. And there are some advocates of affirmative action 
based on reverse discrimination who do in fact acknowledge its 
injustice with respect to young white males and to student bodies 
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but insist that these are the necessary and unavoidable costs of 
beneficent social policy. Such judgments are based on empirical 
estimates of consequences. I doubt, however, whether anyone 
can establish that the results of quota systems, lax or discrimina
tory open admissions policies or reverse discrimination in hiring 
practices have contributed to the quality and discipline of the 
educational experience or that strict application of the merit 
principle would pose a threat to basic peace and social order. On 
the contrary, were the Supreme Court to reverse itself and 
mandate that the claims of the seniority system were subordinate 
to those of the affirmative actiim quota programs, the result 
would be chaos and conflict in many institutions and industries. 
Indeed, on the basis of their empirical experience, a majority of 
whites and blacks in some opinion surveys have time and again 
declared themselves opposed to reverse discrimination and 
quotas. 

Militant advocates of discriminatory affirmative action pro
grams insist that despite the objections raised, these programs 
are based on justice. They assert that even if minorities and 
women are given equal opportunities in the present, even if they 
are not subjected to any invidious discrimination, they still suffer 
collectively under the weight of past discrimination. They claim 
that despite enlightened treatment of minorities and women ip 
the recent past, despite all encouragement and remedial pro
grams, these victimized groups suffer from the cumulative effects 
of the previous discrimination against their forbearers, and that 
among these effects from the distant past are loss of confidence, 
self-contempt and lower expectations resulting from the absence 
ofrole models in many areas oflife. 

It is further argued that even if some women and members of 
minority groups have not themselves suffered directly from the 
environment in which they grew up, they have suffered debilitat
ing consequences indirectly from the discrimination against their 
brothers and sisters of earlier times and that present day society 
should therefore make amends to them even if by so doing it 
does less than justice to some white males. The latter, it is 
asserted, even ifnot guilty themselves ofhaving wronged minori
ties and women, have profited from the wrongs imposed and the 
opportunities denied to minorities and women by the past 
policies ofthe community. 

This line of argument seems to me to be very far fetched and 
invalid. For one thing, the present descendants ofany group that 
suffered severe discrimination in the past, could, by the same 
mode of argument, make similar claims for preferential treat
ment and hiring. Faced by such claims in any particular situation, 
we would have to determine the relative degree, intensity and 
duration of the injustices of the past with respect to each candi
date. Anyone who knows the history of the United States knows 
of the persecutions to which the Jews, the Irish, the Mormons, 
the Chinese andJapanese were subjected, to mention only major 
groups. Yet none of these groups has asked for preferential 
treatment. All they have ever demanded is that one equitable 
standard be applied to all. Of course, our knowledge of Ameri
can history also tells us that none of the aforementioned groups, 
even when periodically subjected to mayhem, suffered the evils 
and consequences ofslavery. But surely there are some individu
als from discriminated groups not recognized today as protected 

minonues for purposes of preferential treatment who have 
suffered as much as or more than some present day individual 
blacks who may be competing for the same position. It would be 
absurd to attempt to undertake an inquiry in each individual case 
to make comparative evaluations. 

Secondly, if it is the community which is responsible for the 
injustice of the past to minorities and women, why should the 
burden of compensating such injustices now fall upon young 
white males alone? To allege that the white male who may 
himself be from a poor and underprivileged family has necessar
ily profited from the deprivations and psychic damage ofpresent 
day descendents of the enslaved is a claim that borders on 
fantasy. Wisdom suggests that instead ofcorrecting the injustices 
ofyesterday by creating the new injustices of today, it is better to 
recognize a statute of limitations on present day accountability 
for man's inhumanity to man in the distant past. 

Wisdom suggests that instead of 
correcting the injustices ofyesterday 
by creating the new injustices of 
today, it is better to recognize a 
statute of limitations on 
accountability for man's inhumanity 
to man in the distant past. 

In many areas, society has already long acknowledged the 
need for a statute of limitations on the obligations incurred by 
injustices of the past when the effect of attempting to counteract 
or undo long past wrongs is to create new and possibly greater 
wrongs. There is no doubt that property was unjustifiably seized 
or fraudulently acquired by early American settlers from the 
native population. But even if it were possible to establish the 
truth about these spoliations centuries ago, to contest or deny 
legitimate title to the current possessions of those who pur
chased them in good faith would generate social chaos. Similar 
considerations apply to the current recognition of squatters 
rights. Even in the area of criminal law, except for treason and 
capital crimes, statutes oflimitation ofvarying durations are the 
rule. In various state jurisdictions, contractual obligations lapse 
after a certain period oftime. 

There is one particular response that is often made to the 
proposal that we recognize a statute oflimitations on account
ability for injustices of the distant past and conscientiously and 
honestly abide in the present and future by the merit principle. 
This response invokes a deceptive analogy: "If you handicap a 
runner at the outset of the race," say the advocates of preferen
tial hiring, "by burdening him with heavy chains, you cannot 
make it a fair race by removing the chains from his limbs when 
the race has been half run. He will still suffer unfairly from the 
effects ofthat handicap." 

Ofcourse, this is perfectly true for the individual runner in this 
particular race and possibly in subsequent races in which he 
engages. He is certainly entitled to special consideration and 
treatment to overcome his handicap. This is nothing but a simple 
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application of the principle ofjustice on which there is universal 
agreement, viz., that any person who has been unfairly discrimi
nated against in the past is entitled to compensatory treatment. 
But surely this does not entitle the descendants of the originally 
handicapped person who are running against others in subse
quent races to a privilege ofhandicap over them. Who knows but 
that the ancestors ofthe others in the race were also handicapped 
unjustly in past races. 

There is also something very nebulous about postulating the 
harm done to individuals by social practices that undermine their 
self-confidence. The same conditions that depress and discour
age one person may inspire another to revolt against these 
conditions, or to rise to a challenge. Further, when we have to 
make a choice between specific candidates, how do we balance 
the possible lack of confidence of a minority because of past 
discrimination against members ofhis group and the danger ofa 
crisis of self-confidence that often arises when one profits from 
discrimination and subsequently encounters the judgment of 
one's professional peers that the post or award was not earned by 
merit but by special favor? 

To give weight to possible injustices from the past, and their 
alleged continuing debilitating effect on individuals in the 
present, without tracing the specific proximate causes ofdiscrim
inatory actions, encourages fantastic speculations ofa conflicting 
kind. Because some blacks have said that they prefer their 
present status in the United States to that of the present African 
descendants of blacks whose ancestors were not sold by their 
chiefs or kidnapped by Arab raiders into slavery, should the 
relatively superior status of American blacks, as compared to 
what would have been their lot if their ancestors had remained in 
Africa, be entered into the equation when calculating what 
society owes them? This would be absurd. Here we are dealing 
with hypothetical possibilities that defy not only quantification 
but significant comparison. 

Another questionable assumption by those who speculate 
about the might-have-beens of the past is that we can retroac
tively determine what would have been the vocational interests 
of members of discriminated-against minorities if they had not 
experienced any prejudice against them. We therefore can rea
sonably assess-so it is argued-the advantages thereby gained 
by contemporary white males in particular fields from the cumu
lative frustrations of the lives of the minorities in the past and 
make it clear what the former owe the latter. This presupposes, 
among other things, that in the absence of persecution and 
discnmination, all groups will manifest interest in various voca
tional fields roughly in the same proportions. It overlooks the 
variety of cultural, religious and historical factors that may 
operate in determining the vocational orientations of different 
groups. (It is, moreover, an elementary fallacy to infer merely 
from the statistical inequalities of representation, without evi
dence of individual discrimination, an overall practice of past or 
present discrimination. No informed person or one with a sense 
of humor would infer from the fact that 92 percent of the 
captains of tug boats in New York harbor and adjoining waters 
are Swedish, and from the fact that not a single Jew is among 
them, that the industry is anti-Semitic or, for that matter, anti
black.) 

One must acknowledge that the experiences of the blacks who 
endured slavery and the Jim Crow laws of the post
Reconstruction era were worse than the humiliations and handi
caps of any other minority group in this country except the 
American Indians. But one cannot convert this acknowledge
ment into a sufficient criterion for public policy in making 
positions available to the descendants of blacks regardless of 
their qualifications. After all, there are black immigrants to the 
United States who were never slaves or were slaves for a short 
time before being liberated. And how shall we assess the effects 
of oppression on persons of mixed blood? Implicit in the very 
essence ofa social policy ofpreferential treatment based on race 
is the assumption that members of victimized minorities in the 
past were a compact, passive mass, incapable of differentiated 
responses and lacking all initiative and responsibility for making 
choices, however limited, that would in some way have altered 
their lot. Stripped of its moralistic rhetoric, the reverse discrimi
nation approach represents a condescending and disparaging 
attitude towards an entire race, an attitude which many blacks 
quite properly resent. 

w e should also question the assumption that minor
ities were seriously handicapped because they 
were deprived of role models, especially in the 

educational system at the level ofcollege and university life. The 
fact that there were once no role models for aspiring black 
athletes in some professional sports, particularly major league 
baseball, a field from which American blacks were unfairly and 
shamelessly excluded, did not prevent blacks from acquiring the 
skills of star players and-onceJackie Robinson broke the color 
bar-from achieving outstanding careers in all major sports. The 
best players were recruited for baseball, football and basketball 
teams, regardless of the percentage of black and white players 
represented on the team in relation to the distribution of blacks 
and whites in the general population. In this field we do not hear 
of setting up numerical goals and definite time periods within 
which these goals are to be achieved. 

There is no reason to doubt the potential ability of blacks, 
other minorities and women when given the opportunities in an 
atmosphere free of invidious discrimination to reach achieve
ment comparable to those of the general population. It requires, 
of course, the sacrifice or postponement of immediate gratifica
tions in order to achieve success. Preferential treatment, quota 
systems, reverse discrimination ofany variety, are likely in actual 
effect to harm the prospects of achievement for blacks by 
wrongly suggesting to them that there is a shortcut to success. 

The black experience in professional sports may in fact be 
taken as a paradigm case ofhow to combat invidious discrimina
tion without a demand for reverse discrimination. If the bars of 
racial discrimination are removed in all fields and remedial 
programs are introduced to supplement the educational activi
ties of those interested in learning, who is to predict what the 
outcome will be? One thing, however, is certain.Just as skill and 
success in athletics are not simply gifts bestowed at birth but are 
the result of harnessing native talents to a hard and sustained 
discipline, so too will meaningful achievement in any field of 
endeavor depend upon that same sort of effort and 
commitment.):{ 

WINTER 1985 II 



The Supreme Court 
and Affirmative Action: 

AnExercise in 
JudicialRestraint 

by Eric Schnapper 

0 ver a decade has passed since the Supreme Court first 
agreed lo hear a case challenging the constitutionality 
of affi rmative action. In the years since that first case, 

DeFunis v. Odegaard, a number of other Supreme Court cases 
have raised the same issue. In each instance the parties and a 
swarm of supporters, although divided on the merits , have 
shared a conviction that the legality of affirmative ac tion was 
fin ally lo be resolved. For both sides the issue has seemed a 
practically and constitutionally simple one; a definitive and pre
cise decision was urged to be required by both legal precedent 
and the national interest. Supporters of affi rma tive action argued 
that it was always constitutional, while their adversaries insisted 
with equal certainty that any consideration of race, however 
benign , was impermissible. The press has dutifully accorded 
each case landmark status, repeatedly sugges ting that the Burger 
Court was about to bring lo a close the political and legal deba tes 
about race-conscious practices, and that for affi rmative act ion 
the day of constitutional reckoning was fin ally at hand. 

Yet ten years after DeFunis, and despite decisions in Bakke 
and several other similarly, albeit briefl y, acclaimed cases , that 
day of reckoning seems further away than ever. either Bakke 
nor its progeny have provided the final definitive victory sought 
by proponents and opponents of affirmative ac tion. Decisions 
which seemed at fi rst lo lend support to one side or the other are 
now largely fo rgotten; who can still recall , for example , the 
standards articulated injustice Powell 's once apparen tly critical 
opinion in Bakke? In fact , over the las t four years the Court has 
repeatedly refu ed to review cases involving voluntary affirma
tive act ion. It reconfirmed that practice in October 1984 when it 
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refu sed to consider an appeal challenging a set-as ide program 
for minority contractors in Miami, and again in J anuary I 985, in 
refusing to consider an appeal attacking a New York affi rmative 
action hiring program. Since 1980 the Supreme Court has 
limited its actions in this area to definin g when a federal court 
can compel an unwilling employer or other en tity to engage in 
race-conscious action. 

T he Court 's present policy of refusing lo review cases involv
ing vo luntary affi rmative action plans reflects an appreciation, 
one far greater than is ordinarily found in public debates on the 
subject, of the complexities of, and thus the multiplex differ
ences among, the contents and con tex ts of the countle s race
conscious practices utilized across the nation . An awareness of 
those difficulties was first aired in DeFunis by Justice Douglas. 
Although a majority of the court voted to dismiss that case as 
moot , Douglas wrote a di ssenting opinion arguing that the 
record before the Supreme Court was insufficient to decide the 
case. While Douglas' proposed standard was less than clear, his 
sugges tion that the case be remanded for a new trial was incon
sistent , no t only with the relief sought by the plaintiff and 
defendant, but also with their respective theories that race
conscious affirmative action was either alway or never 
unconstitutional. 

United J ewish Organizations of Williamsburgh v. Carey 
marked the high watermark of this per se approach. In sustaining 
deliberately created legislative districts wi th a 65 percent minor
ity population, a majority of the Court art iculated cons titutional 
standards which made unnecessary any detail ed inquiry into the 
nature of such affirmative action. Justices White, Stevens and 
Rehnquist expressed the view that race-conscious act ion was 
invalid only if intended as a slur or stigma, while Justices Stewart 
and Powell concluded that affirmative action was not unconstitu
tional unless intended lo harm whites. Only Justice Brennan and 
the Chief Justice, concurring and dissenting respectively, sug-
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gested that the particular details of a benign race-conscious 
districting plan might be critical to its constitutionality. 

In Bakke, four members ofthe Court were prepared to adopt a 
per se rule, holding that any benign consideration of race was 
forbidden by Title VI of the 1964 Civil Rights Act. Ironically, 
three of the four had previously voted in Williamsburgh for a per 
se constitutional rule tolerating such considerations. Four other 
members of the Court, applying a constitutional standard to the 
University of California at Davis affirmative action plan chal
lenged in Bakke, concluded that such plans need only be based 
on an important articulated purpose and avoid stigmatizing any 
particular group. This criterion required some analysis of the 
goals and content of an affirmative action plan, but not a very 
penetrating one.Justice Powell cast the decisive vote against the 
Davis plan, holding that affirmative action in admissions was 
permissible in some but not all cases, and expressing a prefer
ence for the particular race-conscious admissions plan utilized by 
Harvard College. Many of Justice Powell's objections to the 
purported reasons for the Davis plan-e.g., that there was no 
prior finding of discrimination-suggested that other institu
tions needed not different plans butjust better lawyers. Since the 
peculiar alignment of votes in Bakke has not recurred, the 
particular differences between the Davis and Harvard plans is no 
longer ofimportance, but the concern with the specific details of 
and reasons for a defendant's practice expressed by Justice 
Powell was to dominate subsequent opinions. 

The next year Steelworkers v. Weber presented a challenge 
under Title VII to a job training program which required that 
half of the participants be black. The majority opinion in Weber 
was signed by the four justices who in Bakke had upheld race
conscious practices under Title VI, and by Justice Stewart, who 
had in Bakke taken the opposite position. The Weber majority 
expressly disclaimed any per se rule, concluding merely that 
Title VII did not "condemn all private, voluntary, race-conscious 

affirmative plans." The majority opinion contained only a brief 
discussion of why the particular plan at issue was lawful, refer
ring to half a dozen different aspects of that plan without 
explaining which mattered how much or why. The Court ex
pressly acknowledged that its opinion did not "define in detail 
the line of demarcation between permissible and impermissible 
affirmative action plans." But the majority's assumption that the 
line was a detailed one signaled the fact that Weber marked the 
emergence of a working majority that spumed the per se rules 
advanced in previous opinions. 

Fullilove v. Klutznick presented a growing although somewhat 
different majority favoring a detailed analysis of the substance 
and purposes of a challenged affirmative action plan. Chief 
Justice Burger, who had favored per se rules in Bakke and 
Weber, voted in Fullilove to uphold a ten percent federal set
aside program based on the particular origins and nature of that 
plan; Justices White and Powell joined in his opinion. Justices 
Marshall, Brennan and Blackmun, while adhering to their views 
in Bakke, concurred in an opinion that attached some impor
tance to the details of the disputed program. Justice Stevens' 
dissent expressly disavowed any rigid rule, arguing instead only 
that the particular plan in question was unconstitutional. Only 
Justices Stewart and Rehnquist, in a dissenting opinion, urged 
the adoption of a per se constitutional rule. While Fullilove 
marked the ascendency of a case-by-case approach to affirmative 
action cases, it also signaled the difficulties inherent in that type 
of analysis. No majority could be marshalled in Fullilove for any 
particular set ofconstitutional standards; there were three differ
ent opinions upholding the set-aside plan. Worse yet, the Chief 
Justice's opinion, which presumably represented the critical 
middle of the Court, contained an analysis of the details of the 
set-aside program which was ten times the length of the similar 
analysis in Weber, and yet still did not succeed in articulating any 
simple or clear set ofstandards for the resolution offuture cases. 
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These difficulties came to a head in Minnick v. Califomia 
Department ofCorrections, the last case ofvoluntary affirmative 
action in which the Supreme Court has granted review. In 
Minnick, the trial judge, writing prior to Bakke, had assumed that 
all affirmative action plans presented the same simple constitu
tional issue; holding that race-conscious action was unconstitu
tional per se, the trial court made few findings as to the specifics 
or purposes of the employment practices under challenge, and 
the record was ambiguous as to both. The Supreme Court, 
unable to ascertain what had occurred or why, voted to dismiss 
the case without deciding it. Only Justices Rehnquist and Stew
art, who continued to advocate application of a per se rule, 
thought it possible to resolve Minnick without knowing what the 
affirmative action plan was or for what purpose it had been 
adopted. 

Issues raised and questions asked by 
the Supreme Court in affirmative 
action cases are not the stuffofa 
rousing public debate. 

The present unwillingness of the Court to entertain chal
lenges to voluntary affirmative action was tacitly but deliberately 
demonstrated by its recent decision in Firefighters v. Stotts. The 
narrow issue presented and decided in Stotts was whether a 
particular consent decree signed by the city of Memphis in l 980 
required that layoffs in the city fire department be made on a 
racial basis. The Justice Department in Stotts had urged the 
Court to decide the case on a far broader basis, by holding that 
Title VII and the Constitution forbid the city from agreeing in a 
consent decree to any such layoff policy. But the majority and 
concurring opinions in Stotts, while indicating that there were 
limits on the authority of a federal court to order an unwilling 
employer to engage in race-conscious practices, expressed no 
reservations about the authority of the city to undertake or agree 
to affirmative action in layoffs, hiring, or other areas. 

The issues that have divided the seven members of the Court 
favoring a case-by-case appraisal ofaffirmative action plans have 
been less substantive than procedural and evidentiary. In Bakke, 
Justice Powell acknowledged that the Davis admission plan could 
have been justified as a measure to correct past discrimination, 
but insisted that the record did not provide a suffcient basis for 
that defense. The four justices who would have sustained the 
Davis plan argued that such a basis was provided by state and 
federal court findings of racial discrimination in the California 
public schools. Similarly, in Williamsburgh the Chief Justice 
agreed that race-conscious redistricting might be proper where 
there was racial bloc voting, but insisted that "the record in this 
case is devoid ofany evidence that such bloc voting has taken ... 

place ...." In Fullilove, Justice Stevens offered a variant of this 
argument, conceding both that there had been discrimination 
against minority contractors and that such discrimination ren
dered constitutional certain affirmative actions, but objecting 
that some of the beneficiaries of the minority set-aside provision 
were not necessarily the victims of that discrimination. The six 
justices who voted to uphold the set-aside program, noting that 
there were some 382,000 minority-owned businesses in the 
nation, supported Congress's implicit conclusion that it would 
not be feasible to determine which of these firms had in the past 
been subject to some form ofdiscrimination. 

But while the Court has clearly rejected the more extreme 
views articulated in Bakke and Fullilove by Justices Powell and 
Stevens respectively, the issues which they raised are relevant to 
every case challenging an affirmative action plan, and the major
ity and plurality opinions handed down so far leave the evidenti
ary and procedural questions involved largely unresolved. How 
much past discrimination, of what kind, and by whom, must be 
shown in order to justify affirmative action to correct that 
discrimination? Is it necessary or sufficient or both that the 
agency which adopted the affirmative action plan have made 
findings regarding past discrimination? If race-conscious action 
is justified, as in the Detroit police case, on the ground of 
operational necessity, what types of evidence and/or prior find
ings are required? How precisely must the beneficiaries of a 
program meet the purpose adduced to justify that program, and 
what weight is to be attached to the judgment of the responsible 
agency about the feasibility ofgreater precision? 

These problems may well seem to be rather esoteric legal 
questions, far removed from the grand and apparently simple 
controversy regarding whether or not affirmative action is wise 
or moral, and these issues certainly are not the stuff ofa rousing 
public debate. Yet on the resolution of those questions, were 
they to be resolved, would certainly tum the constitutionality of 
every affirmative action program in the land. One can readily 
imagine evidentiary standards so stringent that no conceivable 
program could be upheld; conversely, standards sufficiently lax 
as to sanction all existing practices are equally conceivable. The 
case law from DeFunis to Fullilove did not finally resolve the 
constitutionality of benign race-conscious action, but instead 
raised a series of procedural and evidentiary issues on which 
would tum the practices of countless federal, state and legal 
agencies. 

Yet today, some five years after Fullilove, those issues remain 
unresolved, and with each denial ofcertiorari in a relevant case it 
becomes increasingly apparent that the Supreme Court has no 
present intention ofpursuing those questions. The refusal of the 
Court to address issues of such practical and constitutional 
importance would be surprising under any circumstances, and is 
all the more so on the part of a Court increasingly renowned for 
its inclination to create and resolve legal disputes never raised by 
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the parties or considered by the lower courts. The unwillingness 
of the Supreme Court to delve further into the legality of 
voluntary affirmative action reflects an understanding of the 
intractability of the issues that have become central to that 
subject, and embodies the sort ofjudicial restraint about which 
liberals often express considerable reservations. 

The unwillingness of the Supreme 
Court to delve further into the legality 
ofvoluntary affirmative 
action . .. embodies the sort ofjudicial 
restraint about which liberals often 
express considerable reservations. 

It is apparent that in most cases in which an affirmative action 
plan might be challenged, the quality and quantity of evidence 
offered to defend that plan will often depend largely on the skills 
and motives of the defense counsel. In a nation with a pervasive 
history of discrimination against minorities and women, most 
institutions have been guilty of such practices within the last 
generation, most women and minorities will have suffered from 
such abuses, and many selection or appointment criteria will 
have an adverse effect on previously excluded groups. Where a 
trial record contains no such defense, that is more likely to 
indicate the existence ofbad lawyering than ofa bad program. In 
DeFunis and BakkeJustices Douglas and Powell went out of their 
way to comment on the failure of counsel to make obvious 
arguments or present relevant evidence of this kind. In Minnick, 
the defendant's original counsel presented little evidence of 
prior discrimination or operational necessity; after trial, newly 
retained counsel offered overwhelming proof of both. The Su
preme Court was well aware of the decisive importance of the 
change in attorneys in Minnick, since on appeal the plaintiff was 
still trying to exclude the post-trial evidence. 

T he federal courts might naturally be reluctant to enter
tain any category of cases in which the validity of 
government programs would tum so much on the 

conduct ofgovernment counsel, and so little on the actual merits 
of the programs. But the problem presented by these cases is 
considerably worse. Undeniably the best defense for any such 
program would be an allegation and proof that the defendant 
had in the past engaged in invidious discrimination against the 
beneficiaries of the program. But such a claim and evidence 
would amount to a confession ofjudgment in any future lawsuits 
by the victims of that earlier discrimination, and would present 
an irresistible invitation for such litigation. But few sensible 
defendants would attempt to justify a challenged program in that 
manner. The evolution of the case-by-case approach of affirma-

tive action plans, as the Supreme Court is doubtless well aware, 
has thus led to a situation in which the defendants simply cannot 
be relied on to present the relevant defenses, the real parties in 
interest are not before the courts, and the case or controversy 
requirements ofArticle III may well not be met. 

Even though the process of resolving these issues seems far 
removed from the traditional work and expertise ofthejudiciary, 
the Supreme Court might be inclined to undertake that task if 
there were some reasonable possibility that deciding one, two or 
some limited number of appeals would finally conclude the 
constitutionality of affirmative action or stem the tide of new 
litigation or appeals. But since the constitutionality ofan affirma
tive action plan depends primarily on the quality of the defense 
offered at trial, not on the nature of the plan, no Supreme Court 
decision or series of decisions could provide public officials with 
any reliable method of framing a plan that would not be subject 
to challenge. More seriously from the Court's point ofview, the 
unresolved evidentiary and procedural issues are the types of 
questions for which the courts simply have no final answers. The 
uniqueness of the defense for each affirmative action plan, 
compounded by the complex divisions within the Court regard
ing the probative value of various types of evidence, will make 
each case as novel, challenging and divisive as those which came 
before. By grappling indecisively with these issues, the Court will 
often merely compound the justifiable confusion of the lower 
courts and stir up yet another wave of litigation. The Supreme 
Court's reluctance to do so is entirely understandable. 

If this is an accurate account of why the Supreme Court has 
declined since 1980 to grant review of any cases challenging 
voluntary affirmative action plans, then there is no realistic 
possibility that the Court is going to decide once and for all the 
constitutionality of affirmative action, quotas, goals and timeta
bles or any other specific practice. The debate about these 
practices seems destined to be limited to public and political 
forums, with little or no further guidance from thejudiciary. 

If the present administration does not approve of affirmative 
action, it will have to persuade Congress to repeal the substantial 
number offederal statutes which mandate such action. If conser
vative political leaders oppose the promotion plan established 
for the Detroit police by Mayor Coleman Young, they will have to 
seek any desired change by supporting in the next mayoral 
election in that city a candidate who shares their opposition. 

Over the last three years the Department ofJustice has repeat
edly pressed the Supreme Court to pursue an agenda of "New 
Right" activism, seeking to overturn established precedent and 
attempting to obtain decisions on issues not adequately framed, 
raised or considered by the lower courts. This campaign for 
radical change has been conducted, somewhat ironically, in the 
name ofjudicial restraint; it would be entirely fitting if, at least in 
the case ofaffirmative action, theJustice Department were to get 
precisely what it has been asking for.}:{ 
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by Sue Berryman 

A merican women and certain minorities are more likely 
than men, whites and Asian Americans to leave school 
without the mathematical or scientific training re

quired to obtain the increasing number of technical, higher wage 
jobs in the economy. Since differential representation in higher 
paying jobs accounts for a substantial share of the income 
differences among subgroups, the underrepresentation of 
women and minorities in the scientific and engineering labor 
force has appropriately become a public issue. 

Parties to the public debate generally appreciate the connec
tion between educational investments in quantitatively-based 
fields' and job opportunities in these fields. On the basis of this 
understanding they often presume that it is the university itself 
that can achieve fuller subgroup representation in the quantita
tive disciplines, either through enhanced recruitment efforts, 
affirmative action programs, or other academic policy initiatives 
aimed at attracting larger numbers of women and minorities. 
However, increasing evidence suggests that this strategy will 
affect subgroup imbalances only minimally. This evidence per
tains to the processes by which subgroup differences in mathe
matical educational investments occur, the reasons that they 
occur, and the subgroup variations in these reasons. It highlights 
the complexity of the subgroup imbalance problem, and we 
cannot effectively address the underrepresentation of women 
and minorities in the scientific and engineering labor force 
without taking it into account. 

Toward that objective, this article focuses on three questions. 
What is the representation of different subgroups among 

Sue E. Berryman, a behavioral scientist, is a resident consultant 
at The Rand Corporation. This article is based on a study, Who 
Will Do Science, conducted for andpublished by The Rockefel
ler Foundation. 

quantitatively-based degrees? By what process do the subgroup 
differences that we observe emerge? What factors produce these 
differences, and how do they differ by subgroup? 

As of 1978-79, relative to their shares of the age-relevant 
population, blacks, Hispanics, and American Indians were un
derrepresented at the associate, B.A., M.A., and Ph.D. degree 
levels in three ways: 

• among the total degrees awarded at each level-both quantita
tive and non-quantitative; 

• among the quantitative degrees, awarded at each level, control
ling for the subgroup's share oftotal degrees; and 

• among the quantitative degrees awarded at each level, without 
controlling for the subgroup's share oftotal degrees. 

For example, relative to a randomly selected white from the 
appropriate age group, a randomly selected black in 1978-79 
was only 50 percent as likely to receive a B.A. degree in any field; 
only 60 percent as likely to receive the B.A. degree in a quantita
tive field; and only 30 percent as likely to receive a quantitatively
based B.A. degree. On the other hand, whites and Asian Ameri
cans were overrepresented on all three grounds at all degree 
levels. 

When we look at professional degrees, blacks, Hispanics, and 
American Indians were underrepresented among the total pro
fessional degrees awarded. However, their shares of the 
biologically- or physically-based professional degreel were 
about equal to their shares ofthese degrees in total. 

Blacks, Hispanics and American Indians are more underrepre
sented relative to Asian Americans than to whites. For example, 

I. The quantitative disciplines are defined to include the biological 
sciences, physical sciences, computer sciences, mathematics and 
engineering.
2. The biologically- and physically-based professional degrees are de
fined to include medicine, dentistry, optometry, osteopathy, podiatry, 
veterinary medicine and phannacy. 
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m 1978-79, relative to a randomly selected black from the 
appropriate age group: 

• a randomly selected white was 3.5 times as likely to have 
received a quantitatively-based B.A., over five times as likely to 
have received a quantitatively-based M.A., and seven times as 
likely to have received a quantitatively-based Ph.D.; 

• a randomly selected Asian American was six times as likely to 
have received a quantitatively-based B.A., 13 times as likely to 
have received a quantitatively-based M.A., and 17 times as 
likely to have received a quantitatively-based Ph.D. 

In 1979-80, women got about half of the total degrees
quantitative and non-quantitative-awarded at each degree level 
except at the Ph.D. and professional degree levels. A randomly 
selected male was over twice as likely to have received a Ph.D. or 
a professional degree as a randomly selected female of the age
relevant group. 

Given that a woman received a B.A., M.A., or Ph.D. in any 
field, she was no more than half as likely to obtain that degree in 
a quantitative field as a man who received a degree at the same 
level. Thus, women's underrepresentation among quantitative 
B.A. and M.A. degrees reflects their field choice only; their 
underrepresentation among quantitative Ph.D. degrees, the joint 
effects of their underrepresentation at the Ph.D. level itself and 
their field choice at the Ph.D. level. The end result for 1979-80 
was that a male randomly selected from the age-relevant popula
tion was twice as likely as a randomly selected female to have 
received a quantitatively-based B.A. or biologically- or 
physically-based professional degree, and three times as likely to 
have received a quantitatively-based M.A. or Ph.D. 

The policy implications of current representational imbal
ances depend partly on representational trends. Minorities and 
women may be changing their representation among quantita
tive degrees at rates which, projected forward, would gain them 
proportionate representation in this decade. 

Current enrollment data for the underrepresented minority 
subgroups do not suggest an increase in their future shares of 
B.A. or graduate degrees greater than increases in their shares of 
the age-relevant population. The trends for women, however, 
are strong and positive. In the last decade, women earned an 
increasing percent of the degrees conferred at every level
associate, B.A., M.A., Ph.D. and professional. They are still 
underrepresented among Ph.D. and professional degrees, but if 
their rates of increase continue, by 1990 the percentage ofPh.D. 
degrees and professional degrees earned by women should 
approximately equal their representation in the age-relevant 
population. Women also show increases in their shares ofquanti-

tative degrees at each degree level, but growth in these shares is 
much smaller than that for total degrees. 

A t any given degree level, a group's share of quantita
tive degrees reflects persistence in the educational 
pipeline and field choice. The term "pipeline" refers 

to the sequence of educational levels and degrees, beginning with 
grade I and concluding with a professional or doctoral degree. 
Individuals can leave the pipeline at any point, although losses 
concentrate at degree completion points. "Field choice" refers 
to the substantive focus of the individual's education, such as an 
English or a physics major in college. 

Understanding how imbalances emerge requires determining 
the relative contribution of pipeline losses and field choices to 
each subgroup's representational outcome. All subgroups lose 
members as they progress through the educational pipeline; the 
issue is whether, at particular points in the process, a subgroup 
loses more or fewer members than all other groups. 

Underrepresentation of blacks, Hispanics, American Indians 
and women at the end of the pipeline-among quantitative Ph.D. 
degrees-is partly attributable to their underrepresentation at 
the Ph.D. level itself. Interventions that aid retention in the 
educational process should therefore increase the representa
tion of these groups among quantitative Ph.D.'s. However, the 
groups have different dropout patterns, indicating dissimilar 
needs. 

For blacks, the losses are dispersed across the pipeline. For 
Hispanics, they are concentrated at high school graduation and 
college entry. For American Indians, disproportionately high 
losses occur at high school graduation, college entry, and the 
B.A. degree level. However, this subgroup does not show dispro
portionately high losses after the B.A. degree. For women, the 
losses are concentrated at the end of the pipeline: at the Ph.D. 
level. 

Field choices also contribute to blacks' underrepresentation 
among quantitative B.A., M.A. and Ph.D. degrees. Blacks lose 
"field" ground, just as they lose degree attainment ground, at 
several points in the process. At the B.A. level, the percent 
choosing quantitative fields is 60 percent ofthe national average; 
at the M.A. level, 40 percent; and at the Ph.D. level, 33 percent. 

For American Indians, higher pipeline losses, not field 
choices, cause their underrepresentation among quantitative 
B.A. and M.A. degrees. At the Ph.D. level, both factors account 
for their underrepresentation. 

Although higher persistence during the educational process 
partly explains the overrepresentation of Asian Americans 
among quantitative B.A., M.A. and Ph.D. degrees, their field 
choices are the driving force. Relative to whites, they choose 
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quantitative fields at the rate of2-to-l at the B.A. level, 3-to-l at 
the M.A. level, and 2-to-l at the Ph.D. level. For example, in 
1980, 60 percent of the Asian American Ph.D. graduates earned 
their degrees in quantitative fields, relative to 30 percent ofwhite 
"Ph.D. graduates. 

The field choice factor for women is startling. The increased 
percentage ofwomen in quantitative fields at each degree level is 
entirely attributable to their greater representation at the degree 
level itself, not to changes in their field choices. Unless women 
begin to change their field preferences, further increases in their 
shares of quantitative degrees will depend entirely on an in
creased percent ofwomen at each degree level. It is not clear that 
we can expect major percentage increases at the lower degree 
levels. 

Quantitative graduates are ultimately derived from a 
scientific/mathematical talent pool that first appears in elemen
tary school. In the early grades, membership in this talent pool is 
defined by mathematical or scientific career interests. As cohorts 
move through school, it is defined increasingly by higher mathe
matical achievements. 

To increase a subgroup's representation among quantitative 
degrees, policymakers can either try to increase the group's 
share of the initial mathematical/scientific talent pool or try to 
reduce attrition along the educational pipeline. In either case, 
knowing when to take action is critical. 

The scientific/mathematical talent pool emerges strongly be
fore grade 9, appears to reach its maximum size prior to grade 9, 
and subsequently declines in size through graduate school. 
Although the talent pool seems to reach its maximum size before 
high school, migration into the pool continues to occur during 
grades 9 through 12. However, after high school migration is 
almost entirely out of, not into, the pool. In other words, the 
probability that an individual not in the pool at the end of high 
school will enter it during college or_graduation is close to zero. 
This irreversibility coincides with the conclusion of the high 
school mathematical sequence required for heavily quantitative 
college majors. Those who obtain quantitative doctorates or 
have quantitatively-oriented careers a decade after high school 
come overwhelmingly from the group that had scientific and 
mathematical career interests and high mathematical achieve
ment scores in grade 12. 

These results have two major policy implications. First, strate
gies to increase the size ofthe initial scientific/mathematical pool 
of minorities and women should be targeted before and during 
high school. Second, strategies to decrease attrition from the 
pool can be targeted at any point in the process, since attrition 
from the pipeline and from quantitative fields occurs at all 
points. 

The probability that an individual not 
in the mathematical/scient(jic talent 
pool at the end ofhigh school will 
enter it during college is close to zero. 

As we have just seen, completion of the high school advanced 
mathematics sequence is a necessary-although not sufficient
condition for post-secondary study in quantitative fields and 
employment in quantitative occupations. Thus, understanding 
the underrepresentation of different subgroups requires an un
derstanding of the factors which predict completion of this 
sequence. 

Available research tells us more about women and blacks than 
about the other subgroups and more about choices made in 
grade 12 and college than before grade 10 or after college. 
However, even our sometimes fragmentary knowledge clearly 
indicates that different factors underlie the underrepresentation 
ofdifferent subgroups. 

For women the pattern is relatively clear. Gender differences 
in grade 12 mathematics achievement are primarily attributable 
to differences in boys' and girls' participation in elective mathe
matics. Since grade 9 boys and girls do not differ significantly in 
average mathematical achievement, previous achievement does 
not explain subsequent gender differences in the decision to 
pursue elective mathematics courses and in resulting mathemati
cal achievements. 

The individual's confidence in his or her mathematics ability 
predicts participation in the high school mathematics sequence. 
A recent study finds gender differences in mathematics confi
pence for children with the same objective mathematics ability, 
boys being more confident than girls. Parents believe that 
daughters have to work harder than sons to perform well at 
mathematics, despite the similarity of sons' and daughters' past 
achievements in mathematics. 

Career and educational goals also strongly affect participation 
in high school elective mathematics courses. The more useful the· 
individual expects mathematics to be, especially in achieving 
educational and career goals, the more high school mathematics 
he or she takes. 

Since career goals seem to determine educational invest
ments, gender differences in occupational expectations become 
key to understanding gender differences in high school mathe
matics participation. An accumulating literature indicates that 
girls' occupational expectations depend on how they expect to 
allocate their time between the labor force and the home during 
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adulthood. Girls who expect more labor force participation have 
occupational goals that approximate those of their male counter
parts. They are more apt to chose traditionally male occupations 
and ones that require systematic educational investments, such 
as the elective high school mathematics sequence. 

As long as girls expect to assume the 
major child-rearing responsibilities of 
their children, they will be less likely 
than boys tp choose quantitative 
occupations. 

The gender differences in career preferences and mathemati
cal achievements at the conclusion of high school unfold in 
predictable ways to produce post-high school gender differences 
ih educational and occupational attainments. Mathematics ability 
and career interests strongly predict men's and women's choices 
of a science major in college and persistence in a science major. 
High mathematical achievement at grade 12 predicts realization 
of grade 12 quantitative career plans by age 29, and even those 
who do not plan a quantitative career at grade 12 but subse
quently switch into a quantitative career have high mathematical 
achievement at grade 12. 

In sum, the key for women seems to be their career choices, 
their investment in the junior and senior high school mathemat
ics and science sequence being dependent on these choices. The 
career choices themselves seem to reflect how women resolve the 
conflict between achievement in the labor force and family 
responsibilities. Studies show that male single parents make 
occupational and labor force adaptations to parenting that look 
like the occupational and labor force plans of girls who expect 
dual family and work responsibilities. As long as girls expect to 
assume the major child-rearing responsibilities of their children, 
they will be less likely than boys to choose quantitative occupa
tions that require major educational and labor force 
commitments. 

While boys and girls enter high school with approximately 
equal average mathematical achievements, racial and ethnic 
groups differ in their average mathematical achievement at grade 
9. These differences strongly influence subsequent participation 
in the elective high school mathematics sequence required for 
post-secondary training in the quantitative disciplines. The racial 
and ethnic differences in mathematical achievements that we 
observe at grade 9, in fact, appear at grade 1. Blacks, Mexican 
Americans and Puerto Ricans start school with mean scores on 
verbal and nonverbal tests of achievement below the national 
white average. At grade 1, Native Americans score below the 

national white average on verbal tests and at the national average 
on nonverbal measures; Asian American children score at the 
national average on verbal measures and above the national 
average on nonverbal measures. 

Two momentous factors contribute to the relationship be
tween ethnicity and mathematical performance at each educa
tional stage: culture and social class. Both affect family behavior 
patterns which in tum powerfully affect children's school per
formances. Culture and social class interact to produce unique 
patterns that cannot be predicted by knowing either cultural or 
social class effects alone. 

A study of verbal, reasoning, numeric and spatial achieve
ments among Puerto Rican, Jewish, Chinese and black children 
at grade 1 shows clear racial and ethnic differences in the 
patterns of these abilities, and subsequent studies suggest that 
ethnic differences in ability patterns at grade 1 persist through 
elementary and secondary school. More important, although 
social class has important effects on the level of abilities of each 
group, it does not alter the basic pattern of abilities associated 
with each group. 

A t the same time, the study also shows that social class 
matters. The scores of middle-class children from the 
various ethnic groups resemble each other to a greater 

extent than the scores of the lower-class children from the 
different groups. In other words, middle-class Chinese, Jewish, 
black and Puerto Rican children are more like each other in 
ability scores than lower-class children in each of these groups. 
Social class has a particularly profound effect on the perfor
mance level of black children, lower-class status depressing 
performance more for these children than for children from the 
lower classes ofother ethnic groups. 

Recent research indicates that very young babies develop 
cognitively far more than had been realized and that the socio
economic status of the babies' families has profound effects on 
this early development. As Lewis Lipsitt, director of Brown 
University's Child Study Center notes, "[T]he socioeconomic 
index is as powerful a predictor of later intellectual prowess as 
any variable we've got, but it doesn't operate in a vacuum. It is 
not simply a matter of economic hardship or nutritional defi
ciency. It is a representation of the way people live and relate 
toward each other,and the way they behave toward babies." 

Studies offamilies support this view. Social class seems to be a 
proxy for family characteristics that affect school achievement. 
For example, an American study showed that characteristics such 
as parents' achievement pressures on the child, language models 
in the home, indoor and outdoor activity levels of the family, 
intellectuality in the home-as represented by the nature and 
quality of toys, games and hobbies available to the child-and 
work habits in the family together correlated at 0.80 with chil-
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dren's achievement scores. The importance of these or similar 
variables has been confirmed for samples of English, Australian 
and Canadian children. These same studies also show that, like 
social class, culture also seems to be a proxy for family character
istics that affect school achievement. They find that different 
ethnic groups at similar socio-ethnic levels differ in their patterns 
of those family characteristics that predict children's school 
performance, especially children's verbal and number 
performances. 

Minority underrepresentation would 
be a simpler problem if it arose 
primarily out ofdiscriminatory 
practices in universities and the work 
place. It does not. 

Overall, the literature seems to indicate that, independent of 
cultural differences among groups, social class predisposes a 
family to certain patterns that affect the child's school perfor
mance. At the same time, some variation in these patterns occurs 
among families of similar social class but different ethnicities. 
This variation is greater among lower-class families of different 
ethnic origins than among their middle-class counterparts. So
cial class tends to be negatively related to recency of immigra
tion; and recency of immigration, to mainstream acculturation. 
Thus, middle social class probably marks not only a socio
economic position, but also reduced cultural variations in family 
behaviors. 

In fact, analyses of 1980 American data show that being 
second-generation college not only increases, but also equalizes, 
choice of quantitative majors across white, black, American 
Indian, Chicano and Puerto Rican college freshman. An analysis 
of 1972 data shows that higher family socio-economic status 
increases blacks' choices of and persistence in a science major, 
the effect operating by increasing high school mathematical 
achievement and the mother's educational aspirations for the 
student. When this analysis equated whites and blacks on the 
intervening variables, blacks hada higher probability ofchoosing 
a science major than whites. 

In sum, this set of findings implies that changes in family 
behaviors, frequently associated with changes in socio-economic 
status, will change the representation of non-Asian American 
minority groups in quantitative fields. However, the Asian Amer
ican case argues that different ethnic groups produce different 
achievement predispositions among their children, independent 
ofsocial class. 

While our knowledge is far from complete, it is increasingly 

clear that minority and female underrepresentation among 
quantitative degrees is tightly fused to some of the most deep
seated questions that a society can pose. For example, what starts 
as a fairly simple question about women's representation among 
quantitative degrees ends as a series of profound questions 
about family responsibilities, child care and the economic inde
pendence ofwomen. 

Society and biology dictate the conflicts that women face, 
requiring that major educational, career and child-rearing in
vestments occur in approximately the same two decades of the 
life cycle. However, as women's average life expei:tancy increases 
to 78 years and the average retirement age for male and female 
workers edges toward the seventh decade of life, even women 
who devote several years primarily to child rearing have several 
productive decades after their children leave home. Social ar
rangements, if not biological clocks, are not inflexible. It is not 
clear that we have to cram the most important commitments that 
individuals make-post-secondary education, career invest
ments and child rearing-into the same two decades oflife. 

Minority underrepresentation would be a simpler problem ifit 
arose primarily out ofdiscriminatory practices in universities and 
the work place. It does not, and it is difficult to devise strategies 
appropriate to the different stages of the process by which 
minority representational outcomes occur, especially when that 
process starts in earliest childhood and is tangled with much 
larger questions ofclass and culture. 

Each ofus confronts a social reality. It derives from our place 
in the life cycle, our native talents, and the resources and 
horizons that institutions-such as family, school, church, ethnic 
community, or politicai parties-allocate to us. We tend to 
experience this reality as a definition ofour choices. Political and 
religious groups, for example, are currently fighting for the 
hearts and minds of American women. If traditional values gain 
influence, women will perceive a more traditional set of choices. 
Their educational attainments and representation in quantitative 
fields and jobs should subsequently decline relative to what they 
would have been in the absence of this value change. 

At the same time, in a free society realities are in fact broadly 
defined, and permit a wide range of choices. The individual and 
groups such as families are the ultimate source ofaction. As such, 
people have a choice-they can accept externally defined reali
ties or harness their talents and opportunities to create 
alternatives.):{ 
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Educational 

TEGIES 
ThatWork 

by Herbert J. Walberg 

R esearch on effective education shows that the rate of 
learning among minority children can be greatly in
creased. Recent evaluation of experimental programs 

and field trials of both old and new educational methods show 
that some methods yield dramatic effects and give cause for 
optimism about the prospects of raising the scholastic achieve
ment of minority youth. Other approaches appear to have little 
positive impact on the generally slow rate oflearning in minority 
schools, but even such negative results can be put to good use if 
our enlarged understanding of what does not work finally en
ables us to recognize and discard the unproven views and failed 
solutions of the past. For only then will it be possible to focus our 
resources on putting the most workable and effective programs 
into the schools. 

We can begin that process by abandoning three assumptions 
which, though clearly contradicted by empirical observation, 
have greatly influenced the goals and direction ofminority group 
education in this country. These assumptions are that blacks and 
other minority children cannot learn because they are untalented 
or genetically inferior; that they can only learn by being in classes 
with white children; and that foreign-born students will benefit 
from continuous instruction in their non-English native 
language. 

The defeatist hereditarian and racist view that minority chil
dren cannot learn to the level ofmiddle-class standards is refuted 
by our growing knowledge of what determines differences in 
children's abilities and achievements. These differences largely 
derive from wide ranges in the quantity and quality ofeducation
ally stimulating experiences given to children in school and in 
the home environment where they spend most of their time. As 
discussed below, there is much evidence to show that minority 
children can and do learn at the same rate as other children when 
given appropriate opportunities and stimulation by educators 
and parents. This is not to say that intelligence counts for little in 
learning or that talent and giftedness make no difference. Of 
course they count, as parents can attest from observing obvious 
differences among their own children. Nonetheless, it is true that 
scholastic accomplishments are strongly determined by practice 
and by the character of the academic and extramural 
environments. 

A second unproven assumption about minority group educa-
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tion is that blacks, Hispanics and others cannot learn by them
selves and must therefore sit in classes with white children in 
order to improve their learning environment and bolster their 
self-esteem. In support of this racially demeaning theory, the 
courts continue to mandate an end to de facto segregation 
through involuntary busing and district consolidations. Re
cently, however, precedent-setting court decisions in Benton 
Harbor, Michigan, St. Louis, Missouri, and Norfolk, Virginia 
have rejected involuntary transportation and district consolida
tion as at best ineffective and, at worse, damaging to the goals of 
education. 

According to a number of rigorous studies, desegregation 
does not appear to be a significant factor promoting learning 
among black children and, indeed, seems to hinder black 
achievement nearly as often as it helps. In one of the most recent 
and ambitious efforts to synthesize the research on the educa
tional impact of desegregation, the National Institute of Educa
tion (the research arm of the U.S. Department of Education) 
commissioned seven scholars to examine this question. Six ofthe 
seven concluded that the effects of desegregation are small, 
inconsistent or inconclusive. (See "Thinking Realistically About 
Integration," by Max Green, New Perspectives, Fall, 1984.) In 
contrast to specific educational factors which almost invariably 
yield positive results-discussed in some detail below-only 
about 62 percent of the comparisons of desegregated and non
desegregated black children favored the desegregated groups. 
Furthermore, the average effect of desegregation on learning 
was not different from zero in the sense of statistical or educa
tional signifiqnce. 

Another major non-solution to the problems of minority 
schools is bilingual education. The usual assumptions of bilin
gual programs are that children must be taught their native non
English languages to preserve their self-esteem and ethnic cul
ture and that children benefit educationally when they are taught 
subjects in their native language before or while they learn 
English. This approach represents a sharp break with the experi
ence of earlier generations of immigrant groups who placed 
great value on public education as the means for their children to 
learn English. These parents correctly perceived that the inabil
ity to speak the language of the United States was a severe 
handicap not only to economic advancement but also to partici
pation in the civic and cultural life of mainstream American 
society. Immigrants who wished to preserve an ethnic language 
and cultural heritage traditionally did so not through the public 
schools but by providing their children with extramural activities 
in private and religious organizations. 

The laws oflearning, and particularly language learning, show 
that practice makes perfect. Those who practice English inten
sively and extensively in and out of school learn better. (Lack of 
opportunity, need or practice can often create problems for 
American students trying to learn foreign languages. Those who 
do master other languages are likely to have lived and gone to 
school in foreign countries.) Time is the essential ingredient; but 
unfortunately, it is in short supply. Assuming 180 six hour school 
days for 12 years, children spend only about 13 percent of their 
waking hours in school during the first 18 years of life. If a 
significant fraction of that time is taken up by lessons conducted 
in the non-English native language, children are clearly being 

denied a full opportunity to master English. This makes them fall 
further and further behind their English speaking peers the 
longer they remain in school-a rather dubious way of promot
ing ethnic self-esteem. 

While we now know that certain approaches to the problem of 
minority education do not work, we also know a good deal about 
other methods and techniques which yield positive effects. What, 
then, are the factors which shape the learning experience, and 
how do we employ our human and material resources to maxi
mize the educational opportunities for minority youth? 

A vast amount of educational and psychological research over 
the past few decades shows that nine factors are strongly and 
consistently associated with learning. These productivity factors, 
indicated by essay examinations and standardized achievement 
tests in major school subjects, include the student's age, ability 
and motivation; the amount and quality of education (including 
homework); minimal exposure to leisure-time television; and the 
psychological environments of the student's classroom, home, 
and peer group outside school. 

Desegregation does not appear to be a 
signtficant factor promoting learning. 

Nearly 3,000 investigations of the nine factors have been 
compiled and synthesized by researchers supported by the Na
tional Science Foundation, and other funding agencies. In addi
tion, the nine factors were probed for their significance in 
promoting learning by three large sets of statistical data on 
elementary and high school students: "The National Assessment 
of Educational Progess," "High School and Beyond," and "The 
International Study ofEducational Achievement." 

Syntheses of the various studies suggest that these nine basic 
factors are the chief determinants of cognitive, affective and 
behavioral learning and that many aspects ofthese factors can be 
altered or influenced by educators and families to increase the 
student's mastery of school subjects and to encourage an ongo
ing motivation to learn. 

The average impact on learning ofeach of the nine factors can 
be quantified through the use of "grade equivalents." Many 
standardized achievement tests are callibrated so that a student 
making normal progress gains a one year grade equivalent in 
achievement during one calendar year; a typical sixth grader 
tested inJune, for example, would gain one grade equivalent by 
June ofthe following year. 

What would happen if various factors were systematically 
targeted for remediation? Based on the aforementioned 3,000 
studies of learning in schools, current estimates indicate that 
raising ability would be associated with an approximate seven 
month gain in addition to the normal 12 months and that raising 
motivation would lead to an additional three month gain. The 
other factors-including the amount and quality of instruction 
and the psychological aspects of the educative environment
would each raise learning (the grade equivalent) about five 
additional months. These figures are only rough estimates: some 
children could make considerably greater progress, while others 
might do less well. 
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The studies also showed that the factors appear to substitute, 
compensate or trade off for one another at diminishing rates of 
return. Immense quantities of instructional time, for example, 
may be required if motivation, instructional quality or positive 
family influences are minimal. A comprehensive strategy to 
upgrade the academic achievements of minority youth must 
therefore focus not only on the essential classroom factors but 
also on the extramural components and, most importantly, on 
the home environment. 

For minority children-as for all children-intellectual ability 
is strongly influenced first by the formative experiences of early 
childhood and later by the small amount of time spent in school 
during the school-age years. (Accounting for absences, lateness, 
inattentiveness, disruptions, non-instructional activities, and les
sons that are too easy, too hard, or otherwise unsuitable, chil
dren may actually spend only !J to 6percent of their waking hours 
effectively learning in school.) While it is no easy task for 
educators to alter intellectual ability, there is much evidence to 
show that excellent instruction tailored to the student's individ
ual needs can overcome prior environmental handicaps from 
which some minority students suffer and greatly expand the 
opportunities for learning by making more efficient use ofschool 
time. Syntheses of the extensive research in minority education 
suggest a number of specific initiatives schools can take to 
achieve significant improvements in the rate of learning among 
minority students. 

Effective teaching techniques "individualize" instruction, that 
is, fitting education to the child rather than the other way around. 
While most children can benefit from more personalized instruc
tional methods, this is apt to be particularly true for students on 
either end of the ability spectrum. There are minority and 
majority children on both ends and it is essential that these 
students be treated as individuals rather than merely as membei:s 
of a racial, ethnic or socio-economic group. Lower achievers 
should be identified through testing and given appropriate 
lessons and learning materials to help remedy their deficiencies. 
For the higher achievers-white and minority students with 
outstanding test scores-acceleration programs and homogene
ous grouping can provide advanced, challenging activities suited 
to their level of ability. Programs developed at Johns Hopkins 
University, for example, have enabled groups of elementary 
school students in Maryland to excel at college level 
mathematics. 

Studies of minority group education have consistently shown 
that more individual attention to students results in greater 
learning. One example of personalized instruction is the Keller 
Plan, named after its inventor Fred Keller, a student of the 
famous behavioral psychologist, B. F. Skinner. The Keller Plan 
increases learning efficiency by allowing high school and college 
students to procede at their own pace. Students are given 
diagnostic tests to determine what they know and what they need 
to know to master a given subject. Lectures, discussions and 
recitations are omitted. With personalized individual help from 
teachers and course assistants, students complete work books, 
exercises, laboratory tasks and other appropriate assignments. 
They are allowed to work at their own pace and according to 
their own needs, and can double their ordinary rates oflearning. 

Individual instruction almost invariably increases positive re-

inforcement, which, in a wide variety of circumstances has been 
successful in raising levels of minority group learning. For 
example, students in the Keller Plan receive more positive 
reinforcement in the form· of correctly answering questions 
because they never move on to new material until they have 
mastered the old. 

A nother type of program which has had positive.effects 
on the educational productivity of minority children 
employs a technique known as "cooperative team 

learning." In these programs, teachers typically form several six
member student teams within the class. These teams are as
signed clearly specified learning goals and given the procedures 
and materials to accomplish them. The teacher delegates consid
erable autonomy to the team members, who cooperate with one 
another in competition with other teams in class. The teacher can 
choose to base the grade of team members on the average 
performance of their team so that it becomes in each member's 
interest to enhance the performance of his or her teammates. 
Cooperative team learning programs provide an interesting 
change from the usual lectures and recitations, and help develop 
valuable social skills. They can increase learning rates by 50 to 75 
percent. 

In contrast to the progress attributable to superior instruc
tional methods, comparable gains do not emerge from other, 
sometimes widely-touted and often rather costly, approaches to 
the problems ofminority education. A major synthesis of twenty
eight studies on the dependence of learning on administrative, 
financial and sociological "inputs" to schooling concluded that 
of the thirty-three inputs surveyed, only one-socio-economic 
status-has a statistically significant association with learning. 
Reduced class size for example, is a large determinant of educa
tional costs but appears to have little positive impact on learning 
except at class sizes below five, which are tantamount to tutoring 
groups. (The largest synthesis oflearning effects ever conducted 
showed smaller classes benefited learning more than larger 
classes did in only 60 percent of691 comparisons. This percent
age comes close to what would be expected by chance alone and 
is far less consistent than the effects of such things as amount of 
time allocated for learning, quality teaching techniques, and 
graded homework.) 

Rather than cutting class size in half, which would roughly 
double their expenditures, schools would do better to adopt 
more educationally productive and cost-effective strategies cen
tering on the greater use of modern proven instructional meth
ods by master teachers assisted by aides and tutors. In a similar 
vein, the results reported for computer-assisted instruction have 
been relatively unimpressive and do not yet justify the current 
trend among school boards of assigning an increasingly high 
priority in budgetary outlays to the purchase of costly computer 
systems. (It should be added, however, that the prognosis for 
more effective computer-based instruction in the future is very 
positive. Over the next two decades we can expect to see drill and 
practice or "page-turning" programs being replaced by psycho
logically sophisticated systems better able to adapt to student 
interests and abilities.) 

There is, in sum, much that can be done in the schools to 
increase the rate oflearning of minority students provided that 
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educators choose methods of proven worth rather than those 
which promise much and produce little. But what about the 87 
percent of the student's waking hours spent outside school
time controlled not by teachers but by parents? 

Although extramural factors are consistent correlates of aca
demic learning, they can directly supplement as well as indirectly 
influence the essential classroom factors. In either case, the 
effect ofout-of-school factors-and especially the home environ
ment-is extensive and powerful. 

The psychological environment of the home, moreover, is not 
necessarily constrained by race. In The Declining Significance of 
Race, sociologist WilliamJulius Wilson maintains that the con
trolling social factor influencing learning (and other life out
comes) is not race but social class. In other words, it is far more 
critical to have a middle-class doctor or lawyer as a parent than 
one ofa particular race. 

Neither race nor even the social status 
ofthe parents is as critical to learning 
as educational support and 
stimulation in the home. 

Educational psychologists, for the most part, would agree but 
would go a step further: Neither race nor even the social status of 
the parents is as critical to learning as educational support and 
stimulatiori in the home and the amount of out-of-school study 
including homework. Parents, for example, who ask their chil
dren what they are learning in school each day have supportive 
effects. Parents who ask their children's teachers to assign and 
grade homework have a positive influence on their own children 
and possibly on other children as well. 

What might be called "the curriculum of the home" is, in fact, 
about twice as predictive of academic achievement as is family 
,socio-economic status. This curriculum refers to informed 
parent-child conversations about everyday events, encourage
ment and discussion of leisure reading, monitoring and joint 
analysis of television viewing and peer activities, and expressions 
ofaffection and interest regarding the child's academic progress 
and development as a person. 

A key component of the home curriculum and an obvious but 
neglected factor in achievement is homework-the amount, 
quality and usefulness of which is determined by educators, 
parents and students. The 15 empirical studies of homework 
conducted since 1900 indicate that the assignment and grading 
ofwork done at home produces an effect on achievement that is 
three times as large as family socio-economic status (as measured 
by parent income, education and occupation). 

Unfortunately, current data reveal that during the school year, 
average American high school students spend only four to five 
hours per week on homework and 28 hours per week watching 
television. (Compare this, for example, to Japanese high school 
students who engage in up to 40 hours of extramural tutoring 
and study per week in addition to regular school on Saturdays 
and only brief summer vacations. Although further research is 
necessary, the Japanese may compress high school and college 

into four years. By this measure, the Japanese high school 
diploma may be equivalent to the American baccalaureate de
gree, considering the rigor and comprehensiveness of the Japa
nese high school curriculum.) This negative influence on student 
achievement can be reduced, however, by parental intervention 
and, when necessary, by systematic school-initiated programs to 
improve the academic conditions in the home. 

Cooperative efforts between teachers and minority group 
parents have an outstanding record of success in boosting stu
dent achievement by increasing the academic effectiveness of 
time spent at home. A recent seven month study in a suburb of 
Chicago showed large effects on the learning of black children 
resulting from extensive teacher-parent contacts by telephone, 
and from home and school visits. During the study, for example, 
first graders whose parents had no contacts with their teachers 
gained only the equivalent of an estimated 3.3 months in 
achievement, about half the normal rate; but those with ten 
contacts gained 8.5 months, which is greater than the normal 
seven grade-equivalent months gain in achievement in seven 
calendar months. 

Over the past decade, twenty-nine studies involving coopera
tive efforts between parents and educators show that 91 percent 
of the comparisons favored children in such programs over non
participants. Although the average effect was twice that of socio
economic status, some programs had effects ten times as large. 
Few of the programs lasted more than a semester, but the 
potential for programs sustained over the years of schooling are 
great since they appear to benefit older as well as younger 
students. 

0 peration Higher Achievement, led by then District 9 
Superintendent Albert Briggs at the Grant School in 
Chicago, illustrates what can be done in inner-city 

public schools with well organized and sustained partnership 
efforts. A joint school staff-parent steering committee at Grant 
initially formulated seven program goals such as "increasing 
parents' awareness of the reading process" and "improving 
parent-school-community relations." Seven ten-member staff
parent committees were appointed and met periodically during 
the summer and school year to plan and guide the accomplish
ment of each goal. The goals were based in part on a survey of 
parents which indicated that they desired closer school-parent 
cooperation, stricter school discipline, and more educational 
activities conducted in the community for their children. 

The committees wrote staff-parent-child contracts to be fol
lowed during the school year. The superintendent, principal, 
and teachers signed contracts on educational services to be 
provided to each child. The parents pledged such things as 
providing a quiet, well-lit place for study each day; informing 
themselves about and encouraging the child's progress; and 
cooperating with teachers on matters of school work, discipline 
and attendance. The children also signed improvement pledges. 
Small business merchants in the community raised funds to 
provide book exchange fairs and other school activities. Evalua
tion of this program, along with other research, shows that 
minority-group children can progress at middle-class rates of 
achievement when educators and parents work cooperatively on 
joint goals.):( 
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AnInterview withBayardRustin 

T o chronicle the career ofBayard Rustin-civil rights 
leader, trade unionist, author, essayist and human 
rights activist-is, in essence, to trace the path ofthe 

movement for civil rights in this country. From the founding of 
the Congress ofRacial Equality (CORE) in 1941 and the first, 
perilous "freedom rides" in 1947, through the orchestration of 
the Montgomery, Alabama bus boycott and the 1963 March on 
Washington, Rustin has championed the cause ofequality with 
unparalleled idealism andpragmatic consistency. 

Born near Philadelphia in 1910, Rustin attended Cheyney 
State College and the City College ofNew York, earning his 
tuition by singing with blues greats Josh White and Leadbelly. 
His first involvement in the civil rights movement came in 1941, 
when he served as race relations secretary for the Fellowship of 
Reconciliation and as youth organizer for A. Philip Randolph's 
planned march on Washington, considered by many the first 
major organized effort ofthe civil rights movement. 

In 1955, Rustin went to Alabama at the request ofDr. Martin 
LutherKing,Jr., first to help in the Montgomery bus boycott and 
later to draw up the first organizational plans for the Southern 
Christian Leadership Conference. Rustin spent the next seven 
years as Dr. King's special assistant. In 1963, he organized the 
March on Washington-perhaps the singlemostimportant event 
preceding thepassage ofthe Civil Rights Act of1964. Since then 
he has served as chairman ofthe A. Philip Randolph Institute in 
New York City and is currently chairman ofthe executive com
mittee ofthe Leadership Conference on Civil Rights. 

Rustin was interviewed by New Perspectives executive editor 
Max Green and assistant managing editor David A. Schwarz in 

New York City on September 23 and by Max Green on October 
18, 1984. 

NEW PERSPECTIVES: In your opinion, has there been a civil 
rights revolution in the United States? If so, when did that 
revolution take place and what did itaccomplish? 
BAYARD RUSTIN: The civil rights revolution took place be
tween 1954 and 1968 and accomplished three things. It gave 
blacks the right to go to schools of their choice, the right to use 
public accomodations and removed barriers to their right to 
vote. It was, perhaps, the most revolutionary period of any 
country in the world with regard to the achievement ofjustice for 
any minority group. In fact, in most of the world during that 
p'eriod, conditions worsened for many minorities. Racism was 
increasing in England. In the newly independerit African coun
tries, tribal hostilities were increasing. Ours was a most unique 
situation. 

NP: Is there anything left on the civil rights agenda that needs to 
be accomplished? I'm not talking about economic and social 
progress. Allofus recognize we still needmore ofthat. Are there 
still civil rights goals that the nation has yet to achieve? 
RUSTIN: Let me put it this way. Ifyou go into Harlem tomorrow 
and tum everyone there white, all their needs will not be met. 
What we have to do now is engage in a struggle to eliminate 
poverty. That is basically a class, not a racial, struggle. 

NP: How do you account for someone like Ben Hooks saying that 
"aHirmative action," which is a civil rights measure, "is to blacks 
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as Israel is to J ews. " Is he mistaken in believing that allirmative 
action is as important as that statement seems to imply? 
RUSTIN: Affirmative action cannot improve the lot of those who 
are mos t in need. It does not help the white unemployed nor the 
black unemployables. That's where the problem is most acute. 
You cannot have affirmative action where you don ' t have work or 
the skills needed for work. 

NP: But don't advocates ofallirmative action maintain that its 
purpose is to correct the racial and ethnic variances in unemploy
ment rates that exist whether or not you have full employment? 
RUSTIN: In a multi-cultural society you cannot create jobs or 
train only blacks. And you are not going to get jobs for blacks 
who have no skills unless we find some way to maintain labor 
intens ive industry in this country, work which requires only 
muscle power. 

NP: Are you saying that without appropriate economic p olicies 
you will have a growing; permanent group of unemployed
white or black? 
RUSTIN: Exactly. 

NP: You 've been critical ofsome ofthe employm ent programs of 
the 1960s that fa iled to hold people accountable for their behav
ior. Don 't we encourage irresponsibility by creating well-paying 
unskilled jobs f01; let us say, teenagers who drop out ofschool? 
Shouldn 't we hold p eople accountable by saying that unless you 
stay in high school through graduation your opporwnities will be 
very limited? 
RUSTIN: Yes. But on the o ther hand , unless you have some jobs 
that they know are out there if they do fini sh high school, the 
tendency is to drop out. The beauty of RTP (a labor union
sponsored recruitment and training program that placed young 
minorities in construction jobs) was that if people got their high 
school equivalency certification and passed the apprenticeship 
tes t there was a job waiting for them. When we set up RT P in 
order to recruit and train young blacks for construction j obs, we 
said "Get your high school equivalency degree, stick with us and 

maybe there will be a job for you"- they did not come to us. The 
poss ibility of work was simply not incentive enough . But when 
George Meany and A. Philip Randolph worked out an agreement 
committing the trade unions to help, we were able to say " Come 
in , get your equivalency, and there will be a job waiting for you if 
you pass the apprenticeship test. " The same chaps who would 
not come in earlier then came in and passed the test. 

NP: Let me ask you abow the underclass. An increasingly high 
p ercentage of unwed teenage girls are having children ow of 
wedlock. Why? Is it, as som e people argue, that they do it to get 
their own apartment and welfare payments? 
RUSTIN: That's part of it. Also, welfare case workers tell some 
of these girls that, if you have to live alone you better have 
another baby because if you have two, you will get enough to live 
on-with one, you won't. It also has to do with what I call the 
" black man's black man" problem. We concentrate on the "black 
man' s white man" problem so much that we sometimes fo rget 
the other. In the sixties, when we attempted to go into the black 
community and talk about contraceptives, talk about family 
planning, it was the black radicals who jumped on us and 
denounced us for advocating genocide. 

NP: Here we are in 1984 when educational opp orwnities are 
greater than they ever have been before-remedial programs 
and alternative high schools, inexp ensive community colleges 
offering courses day and night, a multiwde offo ur-year colleges 
and more special admissions programs than ever before. With 
such educational and economic opporwnities available, why do 
so many young black males in the ghetto drop out ofschool and 
forego opporwnities for p ersonal ad vancement? 
RUSTIN: The fact is that they do not perceive themselves as 
foregoing opportunity. Ghetto kids see blacks making it in the 
NBA and so they spend enormous amounts of time on the court 
dribbling the ball. They see blacks making it in boxing so they 
hang out all day long in gyms. They see blacks making it in music 
and therefore everyone of them has a box at his ear- and so they 
sing and try to sound like the popular singers , hoping they' ll be 
able to sing professionally one day. But those who make it in such 
activities are but a tiny fraction of one percent of the black 
population . 

NP: The fact is that there are opportunities throughow society at 
the present time due largely to the success of the civil rights 
revolwion. 
RUSTIN: A lot of blacks are taking advantage of those opportu
nities. If you go to Harvard, Yale, Princeton or Brown, you'll find 
great numbers of blacks compared to the past. 

NP: Don 't blacks in Harlem, for example, see opporwnity mir
rored in the successes of the Korean immigrants who ha ve 
op ened a whole string of food markets and small shops in New 
York City? 
RUSTIN: No. The American poor are too acculturated . Whether 
it 's whites in Appalachia or blacks in Harlem, they are simply too 
acculturated to do stoop work-they will not do it. You and I can 
argue that they ought to do it , but they won't. And that's a fact. 
And it is stupid to try and develop social policy on a psychology 
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which is not viable . 

NP: Is running a fruil and vegetable sland slOop labor? 
RUSTIN: It is to them and I'll tell you why. The store owners 
have to work all the time. They have no social activity whatever. 
There are two Korean fruit stands on corners near my house. No 
maller how early I have to get up lo catch a plane or a train , they 
are already there. That's the first thing. Second, they still have an 
extended fami ly, which blacks do not. All the people who work 
there are related. Third! , they have not yet been destroyed by 
American television. I tell you, these things are very important. If 
you are told repeatedly that you are nobody if you don' t have the 
junk advertised on American television, and if you don ' t have a 
job which makes that immediately possible, then what you are 
going to do is put your wits to work al dope, prostitution and 
other things which are going to gi e you the opportunity lo get 
those things. I make no excuses for people , but you must not 
expect people who have lived in the United States to act like 
people who have just come here. And I assure you that the 
children of these Korean immigrants will never do what their 
parents are doing now. 

NP: You memioned earlier 1he break-up of the ex/ended black 
/;uni~v. As you know, when 1he Moynihan Reporl came oul ii was 
very controversial because he reporled 1ha1 a diswrbingly high 
perceniage ofblack youlh were being raised by women wi1hou1 
husbands. Since his reporl ihe percem age has doubled. Wha t 's 
been happening? 
RUSTIN: First, the migrations to the North destroyed the 
extended famil y. In addition, poverty itself creates certain psy
chological and cultural characteristics. Loss of hope in the fu
ture, for example , can lead to a demand for immediate gratifica
tion. Everything is immediate gra tification. Sex is immediate 
gratification. Eating, in many gheuo homes, is not people sitting 
down to dinner at seven o'clock . Food is put into the refrigerator. 

Whoever gets there first eats it. By the time the last person comes 
home at seven o'clock, knowing there is not going to be anything 
left in the icebox, he stops at the shop and picks up something. 
Sheets are bought, for example, not at a white sale, the way the 
middle class, black or white, would buy them-they are bought 
when the last sheet is torn. And you then send the kid around the 
corner lo buy the sheet locally and you pay more for it. Immedi
ate gra tification- you cannot eliminate the psychology of imme
diate gratification by preaching and urging people to be better. It 
is an integral part of poverty. 

NP: lsn '1 it a facl 1ha1 preaching by previous immigranl groups, 
such as 1hejews, did have an e ffect on behavior ofthe ones who 
arrived laier? 
RUSTIN: The Urban League was established by middle-class 
blacks and whites for the very purpose of teaching blacks coming 
out of the South, with the extended famil y des troyed, who had no 
notion of what living in a city was like. It didn ' t work as compared 
to other poor immigrants. The man who had a cart had no tax 
responsibility then . So, he could save something and help send 
his kids to college. Second, the J ews and other immigrants were 
able to sell not only their own muscle power but the muscle 
power of their children. And despite the fac t that they were 
mistreated throughout history, the J ew was never without the 
Book. It gave him an historical link to his tradition which blacks 
were robbed of-and you cannot imagine how important that 
was . TheJ ew was never totally divided the wa we were, between 
house slaves and field slaves, spying on each other. We were 
purposely divided by whites according to our hade of color and 
finally we adopted that classification ourselves. I think it is 
impossible to preach people into social patterns. These patterns 
emerge from the way goods are produced, services are provided , 
etc., etc. 

Now, I lived for some years in a rooming house in Harlem. 
And I learned to do everything opposite to what my mother had 
told me. At home I learned that when you fini shed taking a bath 
you scrubbed the tub . If you saw a roach , you put down roach 
powder. When I lived in that Harlem rooming house, I could not 
possibly follow my mother 's advice, for example, of washing the 
tub after I bathed . Because only a fool is going to wash a tub 
twice. It was always dirty when I got there, and so I left it dirty. 
And I washed it before I took a bath . The woman I hated most 
was the woman that lived above me. Every Saturday she sprayed 
for roaches , and sent them down to me. I became a totally 
different kind of human being because of the situation in which I 
was living. 

NP: Are you an economic de1erminis1? 
RUSTIN: No. The black males ' difficulties in finding work does 
affect family structure. But it is also true that the ability to work is 
determined to an enormous extent by the family structure . So 
the problem must be attacked from both directions. But they're 
not merely products of their environment. I know a family in 
Harlem with three children- a son who is in prison, a daughter 
who is a prostitute, and a son about to graduate from Harvard 
Univers ity. Now these children come from the same fa mily and 
the same economic background. There must be something else 
involved. 
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NP: Wo uld you agree wich chose who argue chac che black 
community does have some responsibility for helping young 
blacks prepare themselves for opporcunicies? 
RUSTIN: Absolutely. T hat 's why I look so positively on the fact 
that within the past two years the Urban League and the NAACP 
have called upon blacks to face some of the famil y problems . If 
one wants to argue that illegitimacy and desertion is the conse
quence of discrimination and segregation, I would say yes, 
perhaps so. But to blame everything on these things just creates a 
vicious cycle. It is also true that the Japanese on the West Coas t, 
who were greatly discriminated against, have no t had the same 
degree ofpathology in their family life as blacks . 

NP: Whac can these black organizations do co change che psy
chology ofkids from these deprived backgrounds? 
RUSTIN: v\ ell , blacks argue that one of the reasons that kids 
don ' t study is because there are too many people and too much 
noise in their homes. So we ought to open up churches after 
school and encourage talented people who know math and who 
are able to speak English properly, to help these kids. We should 
use the institutions in the community to educate young blacks 
about birth control. These are educational jobs which govern
men ts have not done and that therefore blacks must now do 
themselves . 

NP: }1ou mentioned earlier chac many young blacks practiced 
basketball, hour after hour, though there is che slimmest chance 
chac chey will become basketball scars. Is chere something that 
has to be done co edurnte young blacks and ochers in gheu os to 
have more realistic exp ectations for their lives? 
RUSTIN: One of the problems we face is that the role models 
from the middle class have deserted the inner city. The yo ung 
blacks do not see these doctors, lawyers or teachers in their 
neighborhood. T he black community must present to black 
youth these hard working black role models as examples and as 
inspirations . 

NP: The recent ew Perspectives article arg ued that coo few 
middle-class blacks are willing to p oint to themselves as exam
ples ofwhat one can do ifone applies oneself Instead, they have 
a stake in saying that, despite their progress, the persistence of 
the black lower-class indicates that this is a racist society, thereby 
doing a lot ofharm co the lower-class blacks who start believing 
that rhecoric. 

RUSTIN: I think we have a political problem too. And that is tha t 
many of the so-called black leaders feel that the only way in which 
any progress can be made is by emphasizing the ills of the black 
community and by indica ting that things are getting worse. I was 
recently criticized by a number of black leaders for being critical 
in my review of a book called The Myth of Black Progress. 
Certainly there has been progress . Now some black attack me by 
saying "even if there has been progress , why do you say it, 
because if we are LO get help our strategy is LO point out how bad 
things are." 

Years ago I wro te an article for the Wall S treet J ournal 
pointing out the progress blacks were making. An important 
black leader, now dead, called me over to his office and cas ti
gated me. He said, " How am I going to get money out of these 

white people for my agency if you are writing articles in the 
J ournal about how good things are and how much progress we 
are making. I get my money from these people on the basis of 
telling them how bad things are." Now if you fo llow that strategy 
you are really damaging black people. 

NP: Why hasn't the black middle-class given suflicient help co 
the black underclass. What accounts for this un willingness to 
help? 
RUSTIN: You cannot expect the first generation of a people 
who are making it economically to be charitab le toward anybody. 
It is in the second and third generations of economic securi ty 
that people begin to be charitable. In another 25 years blacks 
who are making it will begin to take some responsibility toward 
the o thers. 

NP: Do you think that those who have a1g ued that the problems 
of the underclass must be solved by way ofgovernment pro
grams have ultimately discouraged the underclass from trying to 
make it on their own? 
RUSTIN: Government must take some responsibility. I agree, 
though, that the so-called "war on poverty" was in some ways 
damaging to some blacks. I can give you some illustrations. 

NP: Wouldyou? 
RUSTIN: In the late sixties there was one plan whereby young 
blacks go t paid for work that actually did not exist. They ended 
up having more money than the head of their house-usually 
their mother-~•muld have left aft er paying the rent , etc. So they 
felt they were independent and wouldn ' t listen to their mothers, 
who had los t control. T he money should have belonged to the 
household-but it didn ' t. 

T hen there were many examples of ··make work" where 
people were taught not to be responsible. The guys were wearing 
hats at work, cursing supervisors and getting away with worse. 
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That kind ofgovernment program crippled people. Maimonides, 
the great Jewish philosopher, speaks of four different ways in 
which charity could be given. And he concludes that the highest 
form of charity is the charity which removes the further need for 
charity. Unfortunately, some government programs had pre
cisely the opposite effect. 

NP:Howso? 
RUSTIN: If you can get money without producing goods or 
being of any service you are nobody and you know you are a 
nobody. Often, one can define a human being with a single 
phrase-Who was Picasso? A painter. Mozart? A composer. Mr. 
Randolph? A trade union leader. Who is Mrs. Jones if she is on 
welfare? 

NP: Mrs.Jones on welfare? 
RUSTIN: Exactly. And she knows it. 

NP: You'.re saying that people who think they are getting some
thing for nothinglose outin the end? 
RUSTIN: When New York policemen took the sergeant's test, 
blacks and Hispanics did not do as well as whites. Because blacks 
and Hispanics had helped devise the test, they had to agree that 
the test was fair. But they then claimed that the results were 
discriminatory. This approach says to blacks and Hispanics that 
you don't necessarily have to qualify to be included. Further
more, if you have enough political pressure in New York City to 
get away with that, then what's going to happen 20 years from 
now in California when it is predominately Hispanic? And then 
the Hispanics will say "we're very sorry but not enough Hispan
ics passed the test" so blacks and whites who passed have to go in 
another line now and wait to get called. Or what's going to 
happen when women, who far outnumber men in our society, 
begin to play this game. There is such a desperate and under
standable desire to make it somehow. And I want to tell you, I 
don't think the black community is the culprit. 

NP: Who is? 
RUSTIN: Guilt-ridden white liberals. 

NP: Why the rise in neo-nationalist politics in the black 
community? 
RUSTIN: Whenever the pie appears to be getting smaller or 
whenever blacks are led to believe that economically things are in 
decline, there is a tendency to substitute some form ofnationalist 
rhetoric for what they consider progress. I think this has been 
historically true. 

NP: But why do so manypeople believe things are bad? Is itjust 
because black leaders say that the situation is bad? Ifyou look at 
the evidence, there has been tremendous progress. Why would 
they-the mass ofblacks-tum to a black nationalist candidate 
during a time ofeconomic progress? 

RUSTIN: Because the economic progress has been essentially 
for the black- and middle-classes, while lower-class blacks are in a 
permanent state ofdepression. 

NP: But didn't the upper- and middle-class blacks come out in 

tremendous numbers and very high percentages for JesseJack
son, who was, properly or not, accused ofrunning a nationalist 
campaign? Wasn't he, in fact, the candidate ofblack yuppies? 

RUSTIN: But that has to do with the guilt of the black upperand 
middle-classes. To the degree that they made it, and that the 
lower-class blacks have not made it, they feel they have to take 
very radical positions vis-a-vis the black underclass. 

NP: Is this their way ofproving to themselves that they still feel 
solidarity with the underclass? 
RUSTIN: To show that they are still a part ofthe black struggle. I 
remember when [the Rev. Martin Luther] King ijr.] and I went 
out to Watts following the riot there. They said "you guys go 
back to where you came from because you made it. Don't come 
out here criticizing us bcause we rioted." Well that was a great 
shock to Martin, I can assure you. And, middle-class blacks 
defend themselves from the wrath of the black underclass by 
nationalist bull. I really think that is part ofit. Here's an example: 
During the riot in Cleveland, a middle-class friend said the inner
city blacks were tearing up the ghetto and if they had turned 
toward the black middle-class neighborhood they would not 
have hesitated to gut those homes. In other words, there is a 
great fear among some of the black middle class of the black 
underclass. Blacks living in the suburbs have as many guns, as 
many dogs in their backyards, and as many locks on their doors 
as anybody else, and, to a certain extent, a considerable con
tempt toward poor blacks. All this they feel must be hidden. 

NP: What about the Farrakhan phenomenon? Why wasn't hejust 
denounced from every quarter ofthe black community? 
RUSTIN:. This was another instance of maintaining solidarity. 
To criticizeJesse was to break the cycle ofsolidarity. It's interest
ing that the only black politicians who came out for Mondale 
were those who needed 25 to 30 percent of white votes to get 
elected. The nationalist phenomenon which Farrakhan repre
sents comes up periodically. An example: Marcus Garvey organ
ized more blacks than the NAACP ever did. And yet, practically 
nobody wanted to go back to Africa. Most of the people who, on 
the basis of solidarity, say "keep quiet about Farrakhan," really 
reject his philosophy. How many people do you think would go 
with Farrakhan if the United States were to provide five or six 
states for blacks, which he advocates? They would run from it. 
It's the last place they would want to go. So there is a kind of 
unreality about the whole separatist movement. 

NP: Do you want to add something? A prediction about what is 
to come? 
RUSTIN: Blacks, unlike the other minority groups who have 
struggled, survived and finally prospered in this nation, will 
always remain a visible minority and an obvious barometer ofthe 
social problems in America. And because they will always be such 
an enormous and highly visible minority, there will always be 
confusion and ambivalence over simply being middle class, 
period, and remaining related to this "black thing." We still are 
exaggerated Americans and I think it will be many generations 
before that exaggeration disappears. 

NP: Thank you very much.):( 
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The Making of the 
Underclass 

by Tod Lindberg 

LOSING GROUND: AMERICAN 
SOCIAL POLICY 1950-1980 
Charles Murray 
Basic Books, 1984. 323 pp. $23.95. 

T he crucial fact ofAmerican so
cial policy is that after 20 
years of programs and a great 

deal ofmoney aimed specifically at ending 
discrimination and alleviating poverty, we 
still have the poor with us in numbers and 
situations too alarming to ignore. These 
poor people, moreover, are dispropor
tionately black. On this, there is now an 
extraordinary consensus embracing all 
parts of the political spectrum, although 
sharp differences obviously remain about 
what conclusions should be drawn and 
what actions should be taken. Charles 
Murray, a senior fellow at the Manhattan 
Institute for Policy Research, has amassed 
a great deal of data on the conditions of 
the least-well-off Americans-especially 
poor blacks-and Losing Ground is his 
much talked about analysis of the conse
quences of federal efforts to deal with 
these problems. 

Murray begins with a brief review of 
earlier conceptions of what a proper fed
eral role in the lives of the poor would 
entail. The legacy of FDR's New Deal was 
a genuine consensus that a nation must 
provide "for those who would otherwise 
be destitute," and that the appropriate 
way to do this was by means of regular 
cash payments (not, for example, by quar
tering the poor in almshouses). But by the 
late 1950s, this consensus was giving way. 

Tod Lindberg is managing editor ofThe 
Public Interest. 

The new Kennedy administration would 
press for a different kind offederal action: 
"By shifting the focus of welfare away 
from the dole and toward escape from the 
dole, Kennedy brought the federal gov
ernment into a role it had barely consid
ered in the past: ... taking a continuing 
responsibility for helping Americans help 
themselves." There would now be federal 
training programs and federal assistance 
for young people seeking their first jobs. 

But this kind of national effort, Murray 
argues, did not last long. From 1964 to 
1967 came "a fundamental shift in the 
assumptions about social policy." He 
writes: 

[S]ocial policy went from the dream of 
ending the dole to the institution of 
permanent income transfers that em
braced not only the recipients of the 
dole but large new segments of the 
American population. It went from the 
ideal of a color-blind society to the 
reinstallation of legalized discrimi
nation. 

By 1967, social policy 
went from the ideal ofa 
color-blind society to the 
reinstallation of 
legalized discrimination. 

Murray ascribes this shift to the interac
tion offour forces. First, the economy was 
prospering and there was a general sense 
that resources to do vastly more for the 
poor were at hand. Second, the notion of 
"structural" poverty-that there was a 
class of poor people whose condition 
would not automatically improve as the 
economy grew-began to gain currency in 
the academy and in policy-making circles; 
this was a "view of poverty as embedded 
in the American economic and social sys-

tern." Third, the civil rights movement, 
having won a great victory with the pas
sage of the Civil Rights Act of 1964, was 
subject to "a textbook example of the 
revolution of rising expectations." Equal 
opportunity had become the law, a color
blind Constitution the rule; but results, as 
measured by race, were by no means 
equal. The riots beginning in Watts in 
1965 and the increasing calls for "black 
power" were taken as signals that white 
America had failed to do enough for 
blacks as a group. The final force behind 
the new consensus was mounting evi
dence that the programs conceived under 
Kennedy to provide "a hand, not a hand
out" (in the slogan of the day) were fail
ing. The community action programs
which were to create jobs and revitalize 
ghettos-produced little in the way of re
sults, and job training programs, it was 
discovered, did little to reduce welfare 
dependency among the participants. 

The legislative action that corre
sponded to and helped define this new 
view ofsocial policy was ofcourse Lyndon 
Johnson's Great Society. But, Murray ar
gues, those programs were by no means 
the sole source of change. For example, 
there were new Supreme Court decisions 
instituting affirmative action and integra
tion programs that reserved specific num
bers of places for blacks, and guarantee
ing rights for accused criminals at the 
expense of traditional police prerogatives. 
The federal bureaucracy introduced 
changes that relaxed eligibility rules, and 
their enforcement, for a number of assis
tance programs. And new educational 
thinking emphasized keeping adolescents 
in school, rather than insisting that stu
dents behave and work hard as prerequi
sites for continuing their education. All of 
this and more came together and radically 
altered the situation ofpoor people. 

Murray notes that "reducing poverty 
was the central objective" ofthese actions. 
By way of assessment, he presents data 
from 1950 to 1980 on the number of 
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people officially considered to be poor
those whose cash incomes, including di
rect government payments in such forms 
as Social Security and Aid to Families with 
Dependent Children but excluding such 
benefits as food stamps and housing assis
tance-who fall below the official poverty 
line. Unexpectedly, the aggregate number 
of poor people, which had been falling 
steadily since 1950, stopped decreasing 
just as federal spending increased 
dramatically: 

[T]he declines in poverty prior to 1964 
were substantial.... Then, after two 
decades of reasonably steady progress, 
improvement slowed in the late sixties 
and stopped altogether in the seven
ties. . . . A higher proportion of the 
American population was officially 
poor in 1980 than at any time since 
1967. 

But even these statistics, Murray ar
gues, do not give an adequate sense of the 
problem. He offers a new concept in social 
policy, "latent poverty"-the number of 
people who would be poor were there no 
government transfers. He writes: "The 
proportion of latent poor continued to 
drop through 1968, when the percentage 
was calculated at 18.2. This proved to be 
the limit of progress. At some point dur-
• I 
mg 1968-70, the percentage began to 
grow, reaching 19 percent in 1972, 21 
percent in 1976, and 22 percent by 1980." 
Murray reviews a number of the conven
tional explanations for the new increases 
in poverty-that the economy was slug
gish in the 1970s, for example (in fact, it 
grew at a faster average rate than in the 
1950s, when poverty did decline)-and 
finds them wanting. 

As poverty increased, so, too, were 
there significant changes in patterns of 
employment. Here and later in the book, 
Murray relies on comparisons between 
statistics for black and white Americans. 
Because blacks are disproportionately 

Murray argues that the 
situation of the poor 
worsened because of the 
new federal programs. 

poor, and whites are disproportionately 
well-off, one can obtain from these com
parisons a sense (though necessarily an 
incomplete sense) of how the poor per se 
were behaving. The most striking differ
ence between whites and blacks lies in the 
area of labor force participation (LFP)
the professed intention to work, given the 
opportunity. "Black males had been par
ticipating in the labor force at rates as high 
as or higher than white males back to the 
turn of the century," he writes. But "be
ginning in 1966, black male LFP started to 
fall substantially faster than white male 
LFP [ during a period of decreases for 
both groups]. By 1972, a gap of 5.9 per
centage points had opened up between 
black males and white males. By 1976, the 
year the slide finally halted, the gap was 
7.7 percentage points." 

This was a new phenomenon: "[W]e 
had never before witnessed large-scale 
voluntary withdrawal from (or failure to 
enlist in) the labor market by able-bodied 
adults." Again, he reviews the conven
tional explanations-that young blacks, 
for whom the figures are especially strik
ing, became "discouraged" about their 
prospects offinding work, etc.-and again 
these fail to account for all the new 
difference. 

Murray also reviews statistics on crime, 
family stability and education. As he 
writes of increased crime rates-it is a 
point he makes in other areas as well-"It 
is fundamentally misleading to see the 
black crime problem as one that has been 
getting worse indefinitely. It got worse 
very suddenly, over a very concentrated 
period oftime.'1 The pattern is consistent: 
In the late 1960s, in spite of new federal 

efforts, the situation ofblacks, and thus of 
poor Americans in general, worsened 
dramatically. 

The data Murray presents are by and 
large indisputable. He then turns to an 
explanation: The situation of the poor, 
both in their aggregate number and the 
quality of their lives, worsened because of 
the new federal programs. "The changes 
in welfare and changes in the risks at
tached to crime and changes in the educa
tional environment reinforced each other. 
Together, they radically altered the incen
tive structure" that poor people face [em
phasis in original]. Government policy en
couraged, or at least no longer discour
aged, undesirable behavior among the 
poor. The changes documented in the 
statistics were the result of "rational re
sponses to changes in the rules of the 
game ofsurviving and getting ahead.'' 

Murray offers two striking instances of 
how the new encouragements and dis
couragements operated. The more famil
iar is the negative income tax experiment, 
conducted by the federal government 
among 8,700 people beginning in 1968. 
Its purpose was to determine the effects 
on behavior of a guaranteed annual in
come-a policy whereby the government 
would make up the difference any year an 
individual's income fell below a specified 
floor. After all biases in evaluating the 
results had been corrected for, there was 
no escaping the conclusion that the nega
tive income tax substantially discouraged 
people from working, and encouraged 
families to break up. 

As a second example, Murray asks us to 
put ourselves in the position of a pair of 
young, unmarried lovers; they are poor, 
and the woman is pregnant. Between 
1960 and 1970, the situation facing this 
couple changes dramatically. By 1970, it is 
a much more attractive proposition for 
the two of them to live together with their 
child, unmarried, the woman on welfare, 
the man drifting into and out of the labor 
force rather than working steadily. Murray 
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writes: "There is no 'breakdown of the 
work ethic' in this account of rational 
choices among alternatives. . . . The 
choices may be seen much more simply, 
much more naturally, as the behavior of 
people responding to the reality of the 
world around them and making the deci
sions-the legal, approved and even en
couraged decisions-that maximize their 
quality oflife." But the result is a continu
ing dependence on welfare, and most 
people would agree that that 1s 
undesirable. 

The argument Murray makes here has 
been made by others before-perhaps 
most notably, in terms of popular impact, 
by George Gilder in his 1980 bestseller 
Wealth and Poverty. Gilder, too, asked us 
to put ourselves in the position of the 
poor and consider the incentive structure 
American social policy creates. What 
should make-in fact, is already making
Murray's argument persuasive to some of 
those whom Gilder failed to convince is 
the extraordinary collection of data Mur
ray offers, and his systematic anticipation, 
and refutation, of the likely counter
interpretations. Losing Ground is begin
ning to have the significant impact on 
liberal thinking about social policy that 
Wealth and Poverty (and other books) 
paved the way for. 

Murray also offers, unflinchingly, a 
number ofhighly controversial policy pro
posals-the return to a color-blind Con
stitution, the institution of a system of 
educational vouchers for all school-age 
children, and, most radically, the elimina
tion of "the entire federal welfare and 
income support structure for working 
aged persons." These actions, he argues, 
will ensure equal opportunity and appro
priate incentives for productive behavior. 
Murray suggests that private charity can 
provide for those who remain destitute. 

What will come of these proposals, no 
one can say. But Losing Ground does not 
stand or fall on the eventual success or 
failure of its legislative agenda. Beyond 

his codification of the data on incentives, 
and offar greater importance, is Murray's 
assessment of the moral vision underlying 
the new consensus on poverty. In a chap
ter entitled "The Destruction of Status 
Rewards" (which has been rather ne
glected in the general conversation Los
ing Ground has provoked), Murray argues 
that policymakers were adopting a radi
cally different view of the poor. "Histo
rically," he writes: 

[T]he United States has been a nation 
of people who were either poor or the 
children ofpoor parents.... Few of the 
American poor defined their lives i:n 
terms of their poverty. Neither did soci
ety.... Status distinctions among the 
poor began with the assumption that 
people are responsible for their actions 
and specifically, responsible for taking 
care of themselves and their families as 
best they could. Missouri farmers and 
New York immigrants might have had 
wildly different status distinctions in 
other respects, but in both communi
ties, and everywhere that poor people 
lived together, the first distinction was 
made on this basis. 

This would no longer be the case. 
"It was much less complicated," he 

writes, "simply to treat 'the poor' as a 
homogeneous group of victims." It was 
also a view that fit well with the policymak
ers' and professors' recent discovery of 
structural poverty, and with their focus on 
outcome instead of opportunity. He 
writes: 

Once it was assumed that the system is 
to blame when a person is chronically 
out ofwork and that the system is even 
to blame when a person neglects 
spouse and family, then the moral dis
tinctions were eroded. The first casu
alty was the moral approbation asso
ciated with self-sufficiency.... Self
sufficiency was no longer taken to be an 

intrinsic obligation of healthy adults. 
Among people who held this view, the 
next casualty was the distinction be
tween the deserving poor and the unde
serving poor. Blame is tlie flip side of 
praise. To praise the poor who are self
sufficient is to assign them responsibil
ity for their upstandingness. But if one 
family is responsible for its success, the 
next family bears at least a measure of 
responsibility for its failure [ emphasis 
in original]. 

Murray has rediscovered 
the importance of 
individual responsibility. 

The poor, in short, "were not permitted 
to be superior to one another." 

This view, Murray argues, has been dis
astrous. It undermines the moral author
ity of those who are trying to support 
themselves and their families, and gives 
permanent license to those who are not. 
For poor but self-sufficient parents who 
are trying to inculcate in their children the 
virtues of hard work and respect for au
thority, this view, espoused by the author
ities, can only work against their efforts. 

In Losing Ground, Charles Murray has 
rediscovered the importance of individual 
responsibility. It is, after all, an old idea, 
but one that has truly been lost in what 
George Gilder has called "the compas
sionate state" (lost even to Gilder, who 
cannot quite bring himself to blame those 
he knows deserve it). Murray has shown 
how systematically, and ominously, our 
social policy has repudiated this idea. For 
that, Losing Ground is a landmark contri
bution. And it is precisely this sense of 
personal responsibility that any effective 
reform of social policy-effective, that is, 
in terms of helping the poor-will 
require.):( 
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The Good News 

byJoshua Muravchik 

THE GOOD NEWS IS THE BAD NEWS 
ISWRONG 
BenJ. Wattenberg 
New York: Simon and Schuster, 1984. 
43lpp. $17.95 

T en years ago, Ben]. Watten
berg provoked an outcry 
when he wrote an article (to-

gether with Richard Scammon) arguing 
that census data showed significant im
provement in the situation of American 
blacks. To speak of black progress, said 
the critics, meant inevitably to understate 
the virulence ofwhite racism and the wide 
gap that still separated the races. Black 
progress, so they seemed to be saying, 
required an uninterrupted flow of bad 
news about the situation ofblack America. 

That line of reasoning was recently re
newed in a book by Alphonso Pinkney 
entitled The Myth of Black Progress 
(Cambridge University Press). Pinkney in 
turn draws on a volume published a few 
years earlier by the National Urban 
League entitled The Illusion of Black 
Progress. He argues that "(t]here appears 
to be, on the part ofsome social scientists, 
a curious need to convey the impression 
that American society is a progressive one 
on matters of human rights for black peo
ple. Distorted data are often used to sup
port this myth. Yet there is overwhelming 
evidence to the contrary." 

At the same time, Wattenberg has re
turned to this subject in his new book, The 
Good News is the Bad News is Wrong. 

Joshua Muravchik, author ofa forthcom
ing book on the Carter administration's 
human rights policy, has written for Com
mentary, The New Republic and other 
publications. 

Black progress is one of several subjects 
treated by Wattenberg in presenting his 
argument that the news media "are miss
ing the biggest stories of our era... and 
missing them regularly, consistently, 
structurally, and probably unwittingly." 
The stories they are getting are about 
events, usually unhappy ones. The stories 
they are missing are about trends, usually 
encouraging ones. Americans are living 
longer and better than ever before. We 
are healthier, wealthier and wiser (or at 
least better educated). Moreover, so are 
most other people. But such progress is 
not "news," or at least is not considered 
to be by the people whose job it is to 
determine what is news. There is, in short, 
a "bad news bias." 

Is the "bad news bias" bad for us? 
Wattenberg believes so but confesses that 
the judgment is tentative. What seems 
more certain, ironically, is that the bad 
news bias has harmed the causes cher
ished by those who reinforce it. For exam
ple, Pinkney and others ofsimilar view are 
incensed by the deep cuts in social welfare 
programs inaugurated by the Reagan ad
ministration. They seem not to have con
sidered the likelihood that it was there 
own rhetoric that paved the way for those 
cuts. After all, if black progress was a 
"myth" or "illusion," then what was the 
point of perpetuating those expensive 
programs that had been designed to fos
ter such progress. As Wattenberg puts it 
aptly in his book, the new liberal rallying 
cry became: "We have failed, let us 
continue!" 

In addition to being self-defeating, the 
bad news mongers are just plain wrong, 
says Wattenberg, and he offers a variety of 
statistics to make his case. By far the most 
arresting stat1st1cs that Wattenberg 
presents about racial trends have to do 
with education. The number of blacks en
rolled in college doubled from 1950 to 
1960, doubled again from 1960 to 1970, 
doubled again from 1970 to 1980, and 
continued to rise during the first two years 

of the 1980s (the latest for which data are 
available) at the same breathtaking pace. 
Obviously this rate of increase cannot be 
sustained (if it were, within 50 years the 
entire black population would have to be 
enrolled in college), but it is already re
flected in another powerful set of num
bers. In 1982, the median number ofyears 
of school completed by whites in the age 
group 25 to 29 was 12.9. For blacks in the 
same age group the median was 12.7 
years, just marginally lower. (In 1950, by 
contrast, the median for whites was 12.0 
years while for blacks it was 8.6 years!) 
The increase in education among blacks is 
also reflected in a shift in occupational 
categories: The number of blacks in 
white-collar jobs has surpassed the num
ber in blue-collar jobs. 

These changes no doubt also contrib
ute to changes in residential patterns. 
Wattenberg reports that blacks are mov
ing out ofthe inner cities into the suburbs. 
From 1970 to 1980, the proportion of 
blacks living in the suburbs rose from 16 
percent to 23 percent, almost a 50 percent 
increase. This still left blacks half as likely 
as whites to live in the suburbs, although 
the rate at which blacks were moving to 
the suburbs was much faster than for 
whites. 

Wattenberg also offers figures docu
menting the rapid rise in the number of 
blacks holding elective office, owning 
businesses and holding officer rank in the 
armed forces. At the same time he docu
ments a change among white people in 
their attitudes toward blacks, as reflected 
in opinion surveys asking whites how they 
feel about integrated schools, about 
blacks moving into their neighborhoods, 
or their willingness to vote for blacks for 
high office. These polls show that racist 
attitudes persist, but that they have de
clined sharply and are now eschewed, at 
least in this form, by the vast majority of 
whites. 

But for American blacks, Wattenberg 
says that there is also important bad news 
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to be balanced against the good. A big 
piece of bad news has to do with unem
ployment, where the rate among blacks 
seems to hold fairly steady at double the 
rate among whites. When the rate among 
whites is at a relatively low five percent, 
the rate for blacks is a recession-level ten 
percent. And when recession pushes the 
white rate toward ten percent, the black 
rate reaches a depression-level 20 
percent! 

On the other hand, Wattenberg finds 
that the much reported statistics about 
black teenage unemployment are "mis
leading" and "not as important as we have 
been told." The reason is that among the 
"unemployed" these statistics count 
youngsters out looking for their first job 
(you don't have to have been employed to 
be counted as unemployed) and others 
who are full-time students looking for 
part-time jobs. Moreover, the population 
base against which the teenage unemploy
ment rate is calculated does not include 
full-time students who aren't looking for 
work, i.e., the majority ofblack teenagers. 
It turns out that the proportion of black 
teenagers who are not enrolled full-time 
in school and who are looking for work 
but unable to find it is ten percent. 

In regard to income, Wattenberg says 
that young blacks entering the work force 
are not far behind whites. Presumably this 
reflects the rapid rise in black educational 
attainment and the decrease in overt dis
crimination. But the earnings of older 
generations of blacks still reflect the dis
advantages in educational and job oppor
tunities that they suffered along the way. 
The result is a wide gap in median income: 
that of black families is less than two
thirds that of whites. Moreover, there are 
statistics to show that black family income 
declined from 1970 to 1980 both in abso
lute terms (after correcting for inflation) 
and as a proportion of white family in
come. But, according to Wattenberg, 
these are another set of misleading statis-

tics. What they really reflect is not a de
crease in black income, but a change in 
black family patterns: the figures reflect 
median family income, not income per 
person, which has in fact risen. 

It is good to know that black income is 
not really falling, but this is one statistical 
silver lining that comes with a big cloud. 
The reason for the contrast between per 
person income and per family income 
among blacks is the growing number of 
single-parent families. This in turn re
flects the growing proportion of births to 
unmarried women among blacks. This 
piece ofbad news has received much pub
licity and has led to a spate of speculation 
about a bifurcation ofblack America, with 
one part rising to take advantage of new 
opportunities and approaching equality 
with whites while the other part congeals 
into a left-behind underclass untouched 
by recent progress. 

Wattenberg is guardedly skeptical of 
this talk of a hardening underclass. He 
finds the statistics on out-of-wedlock 
births hard to reconcile with other statisti
cal indices of black progress. He offers 
some figures that show the illegitimacy 
question in different lights. The most in
teresting of these shows that the rate of 
illegitimate births among blacks has actu
ally gone down, not up. But the rate of 
legitimate births has plummeted even 
faster, thus illegitimate ones make up a 
rising proportion of the total. Second, he 
points out that the proportion of illegiti
mate births among whites has risen faster 
than among blacks, but this statistic is not 
very moving. The white illegitimacy rate, 
whatever its rate of increase, has risen 
only to 11 percent of all births. That may 
or may not be a cause for concern. But 
among blacks, illegitimacies now make up 
55 percent ofall births. That is a problem 
ofa different order. The statistic that Wat
tenberg finds to be the most hopeful is 
one that shows that these unwed mothers 
do not necessarily remam unwed. 

Seventy-five percent of them marry by the 
time they are 24. 

These figures for subsequent marriages 
give us a somewhat different picture from 
the one we get when we think of the 
illegitimacy figure alone. But how impor
tant is the difference? How long do these 
marriages last? How many children are 
born and how old are they before these 
marriages take place? Wattenberg does 
not provide a number for the percentage 
of black children living with only one par
ent, but he gives a figure that may be close 
to it. Of all black families with minor 
children, roughly half, he tells us, are one
parent families. This suggests that a very 
large proportion of black children are liv
ing with only one parent, not far from 
what the illegitimacy numbers suggest. 
This is a deeply worrisome datum that 
does not fade away no matter what light 
we view it in. 

In addition to discussing the status of 
blacks, Wattenberg also devotes a chapter 
to assessing the status ofwomen in Amer
ica. Here too, he finds that much of the 
bad news is wrong. Take for example, the 
so-called "feminization ofpoverty." "The 
implication," says Wattenberg, "is that 
somebody out there, probably sexists, 
rigged the deck and did something to 
some women to make them poor." The 
source of the accusation is that people 
living in "female-headed" families now 
account for 50 percent of those living 
below the poverty line. This is larger than 
the proportion used to be. But this statis
tic in itselfis the product ofanother trend: 
a steep increase in the number of people 
living in female-headed households, the 
number of whom has more than doubled 
in 20 years. This increase reflects the ris
ing number of women choosing to con
ceive and raise babies out of wedlock and 
the rising number choosing to get and 
remain divorced. It reflects, in short, the 
increasing liberation ofwomen. 

Wattenberg reminds us that "[a] one
parent family (typically female-headed) 
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has always been a major correlative of 
poverty." Nonetheless, the rate ofpoverty 
among people living in female-headed 
households has not gone up; it has in fact 
declined sharply (except for a slight up
turn in the recessionary years of the early 
1980s). But the number of poor people 
living in female-headed households has 
grown because the total number ofpeople 
in such households has increased so 
quickly. 

According to Wattenberg, the real, but 
underreported, news about the status of 
women is good news, especially from the 
point of view of the "women's move
ment." With one arguable exception, he 
says, "the most important aspects of the 
'women's agenda' are either in place, or in 
the process of being solidly established 
with a demographic and political speed 
that is truly remarkable." He lists five 
items as constituting the heart of that 
agenda: labor force participation; high 
level jobs; equal educational opportunity; 
"independence;" and "equality," specifi
cally equal pay for equal work. 

Fifty-three percent of married women 
are now counted in the labor force. That is 
a three-fold increase from 1940 when only 
17 percent participated, with the most 
dramatic change coming among mothers 
of pre-school-age children. This consti
tutes the reversal of an important cultural 
norm within the brief span of two 
generations. 

There was corresponding growth in the 
number ofwomen holdingjobs in the elite 
category comprising professional, techni
cal, managerial or administrative workers. 
In 1960 there were 3.8 million women in 
these positions. By 1982 that number had 
climbed to 10.9 million. In some occupa
tions the growth was especially dramatic. 
In 1970, there were 13,000 female lawyers 
and judges.Just a decade later there were 
74,000 of them. Still, women accounted 
for only 15 percent of all lawyers and 
judges. But the most powerful fact, says 
Wattenberg, is that women now account 

for 44 percent ofall law students. In short, 
unless the trend is reversed, the rapid 
increase in the number of female lawyers 
during the last decade will prove to be 
only the first installment in a wholesale 
shift in the sexual composition of the legal 
profession. 

Nor is law school a unique example. On 
the contrary, the most impressive bit of 
evidence that Wattenberg presents about 
the long-term trends in the professional 
status of the sexes are the statistics on 
college en,rollment. As recently as 1960, a 
single generation ago, there were twice as 
many men enrolled in college as women. 
In 1981, the number ofwomen enrolled in 
college grew equal to the number ofmen. 
But don't the best jobs increasingly re
quire more than a college degree; don't 
they require post-graduate training? Yes, 
and here the statistics are even more dra
matic. Women now also constitute 50 per
cent of all full-time graduate students, 
whereas as recently as 1970, they made up 
only 32 percent. 

"Independence" may be thought ofas a 
psychological state, but when Wattenberg 
speaks of women's independence he 
means something more tangible and sta
tistically measurable, namely, indepen
dence from husbands and children. Wat
tenberg marshalls an array of numbers to 
demonstrate the growth of such indepen
dence. Divorce rates are up. The number 
of divorced people in the United States in 
1982 was eight times as many as in 1940, 
almost three times as many as in 1970. 
"Living together" is up. The number of 
unmarried couples cohabitating was al
most four times as many in 1983 as in 
1970. Child bearing is down. The number 
of children born per woman had fallen by 
the late 1970s to one half ofwhat it was in 
the late fifties. Whether all this newfound 
independence has resulted in more happi
ness for women (or men or children) is, 
alas, outside the purview of Wattenberg's 
study. 

The one major part of the women's 

agenda on which Wattenberg finds the 
evidence of progress to be more ambigu
ous is the subject of equal pay. He shows 
that the much publicized statistic (re
peated many times during the 1984 elec
tion campaign, for example), that the me
dian income of women is only 59 percent 
of that for men, is both wrong and mis
leading. It is wrong in the simplest sense. 

The figure in 1982 reached 63 percent. 
But it is misleading in a larger way, be
cause it does not take into account differ
ences in such things as education and job 
experience ( differences which are 
progressively narrowing or disappearing). 
Holding these factors constant, the earn
ings of women reach about 80 percent of 
those of men, or perhaps more. Watten
berg concludes that "an earnings gap 
clearly exists, and some of it is probably 
related to sex discrimination," but also 
that "there is less income discrimination 
than the popular arguments suggest, less 
than there used to be, and ... there will 
probably be still less in the future." 

One needn't be pursuaded by Watten
berg's argument on each one of the doz
ens of specific issues he discusses (as, for 
example, I find myself unpersuaded by his 
reassurances about the significance of the 
rising rates of illegitimacy) to conclude 
that his overall case-that the bad news is 
(often) wrong-is well made. 

Wattenberg admits that the bad news 
bias can at times be helpful: Environmen
tal alarmism, he argues, vastly exagger
ated the threats to our habitat but led to 
salutory restorative efforts. Yet he worries 
that the bad news will somehow catch up 
with us. There is, he fears, "something 
wrong with a society that won't recognize 
and report its central successes." 

But whether it is bad for the country or 
good is basically beside the point. What is 
wrong with the bad news is that, as Wat
tenberg tells us, it is wrong. It is time, as 
some wit once said, that we learn to live 
with the truth, no matter how pleasant it 
maybe.):( 
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Force-Fed Democracy 

by John Lingner 

The New American Dilemma: Liberal 
Democracy and School Desegregation 
Jennifer L. Hochschild 
New Haven and London: Yale University 
Press, 1984. 263 pp. 
$8.95, paperback; $27 hardcover. 

J ennifer Hochschild's attractively 
produced book revolves around 
the theme that desegregative 

busing is very good, but hard to do well. 
Busing is good, because its ultimate goal 
is eradicating racism. Busing is hard to do 
well, however, because, despite the lip 
service paid by liberal democracy to the 
goal of eradicating racism, "a majoritarian 
society gratifies the majority." 

The fundamental argument of The 
American Dilemma is that American soci
ety suffers from a weakness of the collec
tive will: although we know the good, we 
do not or cannot will its realization. 
Hence, less busing is done, less well, if 
there are "democratic" elements in its 
implementation procedure. In other 
words, popular control of busing acts as a 
drag upon the goals of any busing pro
gram. Ms. Hochschild's conclusion is that 
if we really believe in the liberal goal of 
eradicating racism, we will arrange for the 
goal to be implemented without regard to 
whatever squeals of democratic displea
sure may accompany the implementation. 
Our "general will" must triumph over our 
self-interested and particularistic wills, 
and triumph, as well, over our lazy and 
conservative inclination for the way things 
are. This is the sense of the epigram from 
John Dewey, with which Ms. Hochschild 
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begins her book: "Liberalism that is sin
cere must will the condition of achieving 
its ends." 

What would be Ms. Hochschild's criter
ia for a successful busing program? Hers 
is a book largely of sociological and poli
tical theory, and it is difficult to deter
mine, among the spectra of goals she 
mentions, what practical positions she 
would herself adopt. As she says, "Goals 
for school desegregation abound, from 
the minimalist 'End de jure segregation' 
to the maximalist 'Equalize race, class, 
and power relations in the United 
States."' The reader is led to believe that 
she would certainly favor the latter if she 
thought it had much of a chance. As she 
mentions in her preface, her book grew 
out of the "normative concern," "Why is 
there no socialism in the United States?" 

Ms. Hochschild believes 
that less busing is done 
less well if there are 
"democratic" elements 
in its implementation 
procedure. 

In any case, she adopts the "reasonably 
ambitious middle ground" whose ten 
goals include: "End racial isolation (more 
strongly, achieve racial balance) in school 
districts, schools, classrooms, and work 
groups;" "enhance minority self-esteem;" 
"improve race relations among students 
and parents;" "enhance low-income or 
minority students' opportunities to im
prove their economic and social status;" 
"give all students equal access to appro
priate educational resources;" "improve 
academic achievement of unsuccessful 
(predominantly but not solely minority) 
students without lowering the achieve
ment of successful students;" "promote 
community and parental support for civil 
rights, desegregation, and public educa-

tion;" "avoid white and upper-status mi
nority flight to private schools or segre
gated public schools;" "minimize disor
der in schools;" and "avoid new forms of 
discrimination." I have quoted at length 
from her agenda to indicate the tenor of 
her argument and the difficulty one has in 
determining her position on matters of 
practical concern. 

"Liberalism," in Ms. Hochschild's 
somewhat breathless characterization, 
"asserts the unique value of all persons, 
political equality of all citizens, liberty of 
all humans. It insists on natural rights, 
autonomy, opportunity, dignity." 
"[R]acism, whether in the virulent form of 
slavery or the less pernicious form of prej
udice and discrimination, is profoundly 
antiliberal and antidemocratic. It is antili
beral in its assertion of the unequal worth 
of persons, of civil-not natural
determinations of rights, of the legitimacy 
of denying liberty and opportunity to 
some. It distinguishes among people not 
by what they have done ... but by what 
group they were born into. It uses ascrip
tive characteristics, not achieved charac
ter, to determine people's fates, and it 
proclaims that some groups should not 
partake ofliberalism's promises." 

One does not wish to take issue with 
this shorthand characterization ofliberal
ism here, although it may be that the 
consequences of such a concept are rather 
different from those Ms. Hochschild 
would likely draw. Her description ofrac
ism, however, bears careful attention, 
since the goal of desegregative busing is 
not, for her, merely the forthright, color
blind enforcement of the law, or the end 
to de jure discrimination, but the eradica
tion of racism. It is useful to try to under
stand the disease diagnosed, as well as the 
medicine prescribed. 

"Racism" is, of course, a pejorative 
term, and one used with enormous rhetor
ical promiscuity. A scholarly writer faces 
the task of limiting and defining the term 
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so that it may be of some discriminate use 
in explanation. Given its rhetorical popu
larity, the word may be unsalvageable. 
Like the term "capitalism" in Marxist doc
trine, it has become a catcall, explaining 
everything, and nothing. 

In the quotation from The New Ameri
can Dilemma above, prejudice and dis
crimination are referred to as a form of 
racism; yet the overlap among these con
cepts is very imperfect. Ms. Hochschild is 
aware of this dissonance, but her discla
matory footnote only muddies the con
ceptual waters: 

By racism I do not mean personal dis
like or denigration of another race or 
ethnic group. Individual prejudice is 
neither necessary nor sufficient for rac
ism to exist. It is not necessary because 
of the phenomenon of "institutional 
racism;" a society or part ofit may act in 
ways that severly and systematically dis
criminate against members of one race 
without anyone so intending or realiz
ing. Prejudice is not sufficient for rac
ism because it is possible to dislike an
other race yet treat its members without 
harm. Thus to assert that American his
tory and contemporary politics are 
deeply racist is not to accuse individuals 
of harboring evil thoughts; it is to say 
that our society is shaped by actions in 
consequence of racial differences
actions that usually elevate whites and 
subordinate blacks. 

This, if it means anything, is a sociolo
gist's watery determinism. The Marxist 
concept of capitalism is a bit more 
straightforward in its adoption of a self
contradictory position; for the Marxist, 
"capitalism" is both a historical necessity, 
and something for which the "capitalist" 
is morally culpable. In Ms. Hochschild's 
view "racism" is an "institutional phe
nomenon": It may be that not a single 
person in American society intends to dis
criminate; and yet American society (or a 
part of it) acts "to severly and systemati-
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cally discriminate against members of one 
race." 

Racism has become a 
catcall, explaining 
everything and nothing. 

It is surely a curious sociological, histo
rical and moral theory to say that "Ameri
can history and contemporary politics are 
deeply racist" while also holding that this 
"is not to accuse individuals of harboring 
evil thoughts.'z-- If Ms. Hochschild means 
that American history or society (or any 
history or society) is somehow more or 
less than the thoughts and deeds of indi
viduals, then she owes us a prolegomenon 
to her present tract. If she means that 
"racism" is no longer to be thought of as a 
moral phenomenon worthy of contempt, 
but rather as a morally neutral, structural 
element in our society, subject to our 
remedial attempts (but not originally our 
responsibility or making), this, too, calls 
for more discussion. The "effects" test in 
discrimination litigation, according to 
which no one need have intended to dis
criminate, has some affinity to her theory 
of society. The law can afford such occa
sional incoherence and lack of intellectual 
consistency. Common parlance is cer
tainly not to be held to rigorous logic. But 
scholars are supposed to think these mat
ters through. 

This accordian-like concept of "rac
ism" reappears in the goals to which Ms. 
Hochschild would direct desegregative 
busing. It is here she is most clearly to be 
seen spreading confusion about "racism," 
a confusion which is not accidental, but 
which allows her to gamble with the moral 
capital of common understandings of the 
term, and to play for a much bigger, un
earned, payoff. Not content with utilizing 
busing to remedy illegal racial segrega
tion in schools, she would have it address 
the problems of (unintended) racial isola-

tion or imbalance, and of what she be
lieves to be the lower status of blacks in 
American society. This problem of "sta
tus" encompasses education, employ
ment, politics, white supremacy and class 
domination. Thus, desegregative school 
busing comes to carry a rather heavy bur
den, and it is small wonder that she should 
be dissatisfied with its varied outcomes to 
date. 

Upon reflection, the dissatisfaction Ms. 
Hochschild expresses begins to seem pre
ordained because the laws under which 
desegregation suits may be brought do 
not address problems either of prejudice 
or racism, nor, for that matter, all prob
lems of discrimination. Discrimination, 
whether it be for religion, race, sex, handi
cap or age is, naturally, a difficult aspect of 
the human condition for the law to reach. 
Discrimination begins as a thought, per
haps as an unthought inclination, and 
even totalitarian states find it difficult ade
quately to police thoughts and inclina
tions. As discriminatory thoughts or incli
nations issue in deeds, these deeds are 
open to interpretation as to intention. 
And most culpably discriminatory deeds 
may have alternative intentions which are 
unexceptionable. Laws may satisfactorily 
address fairly crude deeds-when we have 
the corpse, the wound, the empty safe
but there is patent straining and stretch
ing, not to say overreaching, to catch our 
present quarry. 

It is not the difficulties with how the law 
tries to do what it does that are at issue 
here, however. Instead, Ms. Hochschild's 
real concern would seem to be with get
ting the laws to do things far beyond their 
present authority and competence. She 
writes: 

Desegregating elementary and second
ary public schools are perhaps the most 
important means our generation has 
used to eradicate racism. Has school 
desegregation, as it was intended to, 
eliminated prejudice, provided equal 
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opportunity, guaranteed rights to all? 
Is it moving acceptably fast in that di
rection? Or has the way we have gone 
about desegregating schools caused 
more harm than good, for blacks as well 
as whites? The limits of our success, 
their causes and implications, and our 
choices for the future are the substan
tive focus of this book. 

When faced with the failure of "incre
mentalism" and "popular control" of the 
desegregation process (which work poorly 
absent political will) our new dilemma 
becomes whether to "maintain practices 
that are normally effective and attractive 
but fail in this case to reach the roots of 
the problem" or to "use risky, even unde
sirable, means that can dig deep enough 
to achieve our goal." The "roots" here 
are a racist class structure in which the 
white elite knows where its bread is 
buttered, and fears the political muscle of 
an unsubjected black community. Ms. 
Hochschild presents Marxist remedies ca
sually, usually as levels of argument which 
she abstains from evaluating, leaving 
them to the reader to accept or reject. 
This faintheartedness is eventually a bit 
irritating, and one begins to long for the 
decisiveness of doctrinaire Marxist
Leninism, instead of such insinuating, cat
pawed "progressivism" which will do 
away with the republic piecemeal. 

The New American Dilemma argues 
that democratic procedures for the adop
tion of desegregative busing tend to un
dercut the very goal intended. In other 
words, the means American courts have 
adopted to bring about the end of racially 
mixed schools act to undercut that end. 
Court-ordered reassignment of pupils has 
been too open to direct citizen participa
tion in policy choices and plans. While she 
does not detail the rearrangements of fed
eral judicial authority which may be neces
sary to resolve this problem, Ms. Hochs
child does offer four guidelines, "all non
incremental and not responsive to popu-
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lar wishes," for federal courts. These are 
to desegregate entire metropolitan re
gions, to not worry about minimizing bus
ing times or distances and to change prac
tices, personnel and presumptions within 
schools. Finally, authorities must be will
ing to become leaders, i.e., be willing to 
enforce the general will, even if it is wildly 
unpopular. 

Hochschild's remedy for 
our political backsliding 
is to opt out of the realm 
of politics and to play 
the trump card of 
necessity. 

The nub of Ms. Hochschild's argument, 
then, is that we must have the courage of 
our convictions, and impose upon our
selves a regime to implement our goals. 
She recommends that desegregative bus
ing be implemented in a manner least 
given to popular influence, and so fur
thest from political controls. Ms. Hochs
child recommends that we force ourselves 
to be free. But is not the tyranny which 
forces us to be free nonetheless a tyranny? 

This bootstrap solution is both poli
tically and morally defective. Its defect is 
exemplified in the story of a philosophy 
professor who began his ethics course 
with the statement: "In ethics, necessity is 
a trump card." (A student is reported 
having responded: "What's a trump?") 
Ms. Hochschild's remedy for our weak
ness of the will is to supersede the realm 
of volition altogether; her remedy for our 
political backsliding is to opt out of the 
realm of politics and to play the trump 
card of necessity.):{ 

Hochschild Responds 
Editor's note: In accordance with U.S. 
Commission on Civil Rights policy, Ms. 
Hochschild was given an opportunity to 
respond to this review of her book. Her 
response follows: 

Mr. Lingner describes me or my "tract" 
as "breathless," "overreaching," "mudd
[ying] the conceptual waters," incoherent 
and lacking intellectual consistency, ex
emplifying an "insinuating, catpawed 
'progressivism'," even more replete with 
"watery determinism" than-his favorite 
epithet-a totalitarian, "politically and 

morally defective," and (a bit contradicto
rily) "fainthearted." Since Commission 
regulations permit response to a Commis
sion publication that "tends to defame, 
degrade, or incriminate," I am given the 
opportunity to refute these comments. I 
am sorely tempted to respond in the same 
vein (What is "watery determinism" any
way?) or to engage in the childish plea
sures of"Yes, you are-No, I'm not." But 
I shall refrain. Instead, I will indirectly 
respond by outlining my argument, and 
encouraging readers to judge my political, 
moral and intellectual defects. 

The New American Dilemma makes 
several points: 

I) When properly designed and imple
mented, school desegregation benefits 
both blacks and whites. It improves black 
achievement without harming white 
achievement; it increases long-term job 
and college opportunities for blacks; it 
eases race relations and reduces racial 
stereotyping on both sides; it enhances 
community morale; it increases parental 
involvement; it permits schools to make 
stalled pedagogical changes; and it brings 
new resources, energy, and people into 
the schools. 

2) When poorly designed and imple
mented, school desegregation does little 
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good and considerable harm to both 
races. It does nothing for achievement; it 
increases racial hostility; it exacerbates 
on-going white flight; it demotes black 
teachers and administrators; it undercuts 
neighborhood schools (which both races 
prefer); it arbitrarily burdens some citi
zens; and it affronts everyone's sense of 
justice. 

3) Whites initially oppose many, al
though not all, changes needed to deseg
regate well. These changes include deseg
regating the youngest students, desegre
gating quickly, transporting children 
across city-suburban school district lines, 
minimizing tracking and encouraging 
cooperative learning, reassigning teach
ers and administrators, restructuring non
academic and extra-curricular activities, 
and not funneling the most resources and 
best staffers into a few magnet schools. 

4) In order to desegregate well, and 
thus benefit both races, policymakers 
must ignore many citizens' preferences. 
This unfortunate conclusion follows di
rectly from the first three points. To me, 
the rights of all do trump the desires of 

some in this case, because of the mandate 
from our Constitution's Bill of Rights and 
14th Amendment, because of the extraor
dinary history of minorities in the U.S., 
and because even many whites eventually 
accept, if not embrace, desegregation 
(i.e., preferences change.) Most impor
tant, if we do not protect rights, we cannot 
preserve democracy. 

5) If demographic, legal, or other rea
sons prohibit desegregation well, we 
should pursue other means for granting 
blacks' rights-high-quality black schools, 
housing integration,jobs, political power, 
or something else. Above all, we must not 
pretend that by eliminating a few perni
cious laws we can wipe out the effects of 
350 years ofhistory. 

I do not see this argument as an inco
herent catspaw; it seems straightforward, 
and the best way to interpret the volumi
nous and contradictory data on school 
desegregation that my book cites. But I 
am a biased observer. I suggest that New 
Perspectives readers read the book. Even 
if you end up disagreeing with me, I will at 
least have gotten a fair reading. 

Lingner Responds 
to Hochschild 

I thank Ms. Hochschild for taking the 
trouble to respond to my comments on 
The New American Dilemma. I hope it is 
quite clear that they refer to the book, and 
not the person, or the author. Leaving 
much to one side, our disagreement con
cerns her fourth point. She concludes that 
rights should trump desires when pupils 
are involuntarily reassigned to schools on 
the basis ofrace. I hold that what she calls 
"desires" or "preferences" are really 
other rights, rights which should be bal
anced with those involuntary busing was 
originally meant to vindicate. The "unfor
tunate conclusion" of her argument is that 
policymakers (federal district court 
judges?) should ignore this balance in or
dering remedies. With this I differ. I can, 
however, wholeheartedly endorse her 
statement that, "if we do not protect 
rights, we cannot preserve democracy." 

The U.S. Commission on Civil Rights is a 
temporary, independent, bipartisan agency 
first established by Congress in 1957 and rees
tablished in 1983. It is directed to: 

Investigate complaints alleging denial of the 
right to vote by reason ofrace, color, religion, 
sex, age, handicap, or national origin, or by 
reason of fraudulent practices; 

Appraise Federal laws and policies with respect 
to the denial of equal protection of the laws 
because ofrace, color, religion, sex, age, hand
icap, or national origin, or in the administra
tion of justice; 

Study and collect information concerning legal 
developments constituting a denial of equal 
protection of the laws under the Constitution 
because of race, color, religion, sex, age, hand
icap, or national origin, or in the administra
tion of justice; 

Serve as a national clearinghouse for informa
tion concerning denials of equal protection of 
the laws because of race, color, religion, sex, 
age, handicap, or national origin; and 

Submit reports, findings, and recommenda
tions to the President and Congress. 
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