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U.S. COMMISSION ON CIVIL RIGHTS/GAO AUDIT ,, 

TUESDAY, MARCH 25, 1986 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON C!vIL AND CONSTITUTIONAL RIGHTS, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in room 
2237, Rayburn House Office Building, Hon. Don Edwards (chair
man of the subcommittee) presiding. 

Members present: Representatives Edwards, Kastenmeier, 
Schroeder, and Sensenbrenner. 

Staff present: Stuart J. Ishimaru, assistant counsel and Alan M. 
Slobodin, associate counsel. 

Mr. EDWARDS. The subcommittee will come to order. 
The subcommittee has had, for a long time, oversight and au

thorization jurisdiction over the U.S. Commission on Civil Rights. 
In the last 2½ years since the Commission was reconstituted, this 
subcommittee has been concerned that the Commission's historic 
factfinding mission was no longer being carried out. Th~ CoIDill;is
sion has issued only one report, on comparable worth, during this 
time. Until this subcommittee held oversight hearings last fall, not 
a single State Advisory Committee report liad been issued. No 
reports have been 'issued analyzing Federal civil rights enforcement, 
in a period when the Reagan administration's efforts have been 
under increasing attack. 

During this period, the subcommittee receivec;l numerous· and dis
turbing reports about the activities of the Commission. In oraer to 
objectively investigate these allegations, and to examine whether 
the Commission is meetings its mandate as a factfinding agency7 

last summer I joined with three other chairs, Mr. Hawkins of the 
Committee on Education and Labor, Mrs. Schroeder of the Subcom
mitte~ on Civil Service, who also sits on this subcommittee, and 
Mr. Martinez of the Subcommittee on Employment Opportunities, 
in requesting the General Accounting Office to do a comprehensive 
audit of the 0ommission. Today, the GAO will share with us their 
findings to date. Their findings have already been leaked right and 
left to the press, so this is a little bit late this morning, but that 
seems to be a way of life around here. 

Since we requested this audit, Chairman Clarence Pendleton of 
the Commission has repeatedly complained about this audit. I be
lieve I have received five or six letters from Mr. Pendleton. He has 
questioned the competence and fairness of the GAO, and our mo
tives in requesting the audit. 

(1) 
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Let me state for the record that the General Accounting Office is 
an independent arm of the Congress, and has a long and distin
guished record of providing balanced and comprehensive analyses 
of operations of Federal agencies to the Congress. There is no ques
tion that the GAO has done a fully professional job on our request. 
It has never before been accused of partisan slanting. The accusa
tions of Mr. Pendleton have no basis in fact. 

And as far as Mr. Pendleton's insinuations about the motives of 
this subcommittee, they also have no basis in fact. Over the past 
2½ years the Commission has spent nearly $30 million and has 
produced one report, a report that was universally criticized for its 
lack of integrity. The Congress, in ,its oversight capacity, has a 
keen interest and is in a unique position to ask how taxpayers dol
lars have been spent for the last 2½ years. 

The Commission has been provided with an oral briefing by the 
GAO, and will be provided with an opportunity to testify before 
this subcommittee at a later date~ 

I would like to yield to the gentlem~ from Wisconsin, Mr. Sen
senbrenner. 

Mr. SENSENBRENNER. Thank you, Mr. Chairman. 
I am·seriously concerned about the lack of objectivity toward this 

issue by the majority on this subcommittee, as well as what I be
lieve is persistent meddling in. the objectivity of the General Ac
counting Office's report. The usual aµd customary procedure when 
the GAO is requested by Members of Congress to audit the per
formance of an agency is to allow the audited agency a 30-day 
period to review: a draft report and to. submit written comments for 
inclusion in the final report. 

The only time when the agency is not given this opportunity to 
review the conclusions and to include written comments is when 
Members of Congress request the GAO not to do so, and in this 
case the usual and customary procedure has not been followed, evi
dently because certain Members of Congress did not wish the Civil 
Rights Commission staff to review the report and to make their 
comments for inclusion into the report. 
. Second, I am concerned about the objectivity of the GAO audit 
because of the presence of one Mrs. R9s Kleeman as the project 
manager of the audit. Mrs. Kleeman participated in the panel dis
cussions on comparable worth and affirmative action in May of 
1985 while she was managing a review by the GAO of the Commis
sion's publication on comparable worth. It seems to me that partici
pating in those types. of panel discussions does drag in the objectivi
ty of the GAO since certain conclusions are put forth there. 

I would like to ask unanimous consent to include in the record at 
this point a letter dated March 20, 1986, by Senator Hatch of Utah 
to the chairman of this subcommittee, which I think very adequate
ly sets forth some of the objections. 

Mr. EDWARDS. Without objection. 
[The letter follows:] 
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U.S. SENATE, 
CoMMrITEE·ON THE JUDICIARY,' , 

Washington, DC, March 20, 1986. 
Hon. DoN EDWARDS, 
Chairman, Subcommittee on Civil and Constitutional- Rights, Committee on the Judi

ciary, House ofRepresentatives, Washington, DC. 
DEAR DoN: It is my understanding that you will soon hold hearings to- examine 

the findings of the audit of the U.S. Commission on Civil Rights which you request
ed the General Accounting Office to undertake. Altho~gh I have not, despite re
quests, seen the results of the audit, I am concerned that it may lack the objectivity 
and careful methodology required of an effective oversight tool. 

For instance, it is revealing that this audit was requested two years. after the 
Commission was reconstituted, and that the requested period of the audit covers 
only the reconstituted Commission. This provides no standard of comparison be
tween the two Commissions. For this reason, I have requested that this audit be ex
panded to cover more than simply the 1983-85 time periqd. This expanded study 
may clarify many reasons for current Commission practices. This expanded audit 
will not be ready for a few months. You may wish to consider a· delay in release of 
the limited audit in order to get the whole picture. 

The limits placed on: some aspects of the audit are also revealing. GAO was forbid
µen to offer the Commission the customary 30-day period to review the draft report 
and submit written comments for inclusion in the final report. The GAO report 
manual discusses this 30-day review and comment procedure as GAO's "usual" 
policy. Over 75% of GAO's reports are reviewed by the audited agency. In fact, 
review by the audited agency is omitted only at the request of Members of Congress. 
Omission of the normal review and comment procedure may prejudice any chance 
to develop a complete, objective record. The final report is likely to be less thorough 
than GAO's normal standard. 

Finally, additional doubt about the objectivity of this audit is created by the pres
ence of Mrs. Rosslyn Kleeman as a project manager of the audit. As Chairman Pen
dleton has noted in letters to Comptroller Charles Bowsher, Mrs. Kleeman partici
pated. in a panel discussion on comparable worth and affirmative action in May
1985 while she was managing a review by GAO of the Commission's publication on 
comparable worth. She used that public platform to criticize the Commission and 
make statements about the positions of individual Commissioners. GAO, in a July 3, 
1985 letter to the Commission, acknowledged "G:AO's general policy is not to dis
close iri such a public forum our tentative conclusions while our work is still under
way. 1 can therefore appreciate your concern, especially since our- report was not 
released ... until ... two weeks after the panel discussion." The creates the un
seemly appearance that the audit is proceeding under the direction of an individual 
with a preexisting bias against the Commission, its, Chairman, and some of its Com
missioners. 

Although Congressional use of the General Accounting Office is a time-honored 
way for Congress to conduct oversight, I have serious concerns about the apparent
flaws in this study. Again, I would note that some of these apprehensions may be 
cured upon release of the more complete audit covering the broader period of 1978-
1983. I respectfully encourage you to await this standard for comparison before rely
ing too heavily on the limited GAO report.

Sincerely, 
ORRIN G. HATCH, 

U.S. Senator. 

HOUSE OF REPRESENTATIVF.S, 
CoMMJ.TTEE ON THE JUDICIARY, 

Washington, DC, March 31, 1986. 
Hon. ORRIN G. HATCH, 
Chairman, Subcommittee on the Constitution, Committee on the Judiciary, U.S. 

Senate, Washington, DC. 
DEAR MR. CHAIRMAN: Thank you for your letter of March 20 regarding the U.S. 

Commission on Civil. Rights; Unfortunately, the letter was not. delivered to my office 
until March 26, and ·I was not able to.-take-it"into.consideration-before ..the-Subcom-•-- • 
mittee.met on Mar.ch 25.. _ .. 

I share your concerns about.the Civil Rights Commission. I learned through the 
General Accounting Office·that you and· four other Members of· Congress,- including, 
the minority members of this Subcommittee, have requested GAO to conduct- an 
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audit of the .Commission dating back to 1978. The Comptroller General has informed 
me, and I understand has informed you, that your audit will receive complete con
sideration by the GAO. 

I believe your fears that the GAO will not conduct a fair, objective and complete 
audit of the Commission are unfounded. The extensive documentation provided by 
GAO indicates an extremely high level of professionalism on this audit, a level you 
and I have come to expect from the GAO. The problems that GAO found, such as 
missing personnel, financial and budget records and $175,000 in unaccounted for 
funds, can easily be judged against objective management standards. A .standard of 
comparison, going back to 1978 as you suggest, could possibly add some information, 
but nonetheless could not serve to justify the problems that GAO uncovered by the 
Commission established by Public Law 98-183. • 

I do not understand how the "limits" that the other requestors and I placed on 
the GAO may prejudice a complete and objective record. GAO has a number of op
tions that Members of Congress may choose from when requesting an audit, includ
ing having GAO report directly to the requestors, as was done in this case. It is my 
understanding that GAO neither has a "usual" policy as you describe nor a policy of 
having allowing a 30-day review by tlie .agency. As you know, GAO provided an ex, 
tensive and detailed oral briefing to the Commission staff on March 18, fully detail
ing the proposed prepared testimony. GAO provided a tape recording of the briefing 
and extensive additional information to the Commission following this briefing, and 
made a number of changes to the testimony at the request of the Commission. 

'In order to fully insure that the Commission has every opportunity to respond to 
the GAO on the record, the Subcommit~e has invited the Commission to ,testify in 
the near future. I believe that allowing the Commission to analyze the testimony 
and to review its own records will put it in the best possible position to respond to 
the GAO'.s findings. In the interim, name-calling and questioning the motives of the 
requestors certainly does not add to the debate. 

Your concerns regarding Rosslyn Kleeman, Associate Director of the General Gov
ernment Division, also have proved to be untrue. I know that Chairman Pendleton 
shares your views, and he has expressed his views to me about Mrs. Kleeman on 
numerous occasions, :tifeither you nor Mr. Pendleton have demonstrated to me that 
Mrs. Kleeman holds any bias against the Commission. Both I and GAO have.found 
her work to be fully professional and no contrary showing has yet been made. I 
think that the testimony is exc_!!llent proof that Mrs. Kleeman and GAO have relied 
on facts, and not on biases, to conduct its audit. 

I am enclosing a copy of the testimony from the GAO for your review. I think 
that after reading it you too will be impressed that it is thorough, complete and fair. 
If you do find any lack of objectivity or careful methodology in the study, I would 
appr~iate learning it from you personally, before I hear of it from others, as unfor
tunately happened in this case. 

Sincerely, 
DoN EDWARDS, Chainnan, 

Subcommittee on Civil and Constitutional Rights. 

Mr. SENSENBRENNER. Finally, I believe, that the lack of objectivi
ty and bias on the part of the majority staff is emphasized by their 
scheduling of this hearing today when the House of Representa
tives is in recess. Many of the Members of the House of Represent
atives and members of this subcommittee are away from the city 
because the recess began last Thursday afternoon-unexpectedly I 
will grant you-but nonetheless the Democratic leadership did 
decide that the House would not do business this week. 

I requested the chairman of this subcommittee to postpone this 
hearing until Congress was back in session so that all of the mem
bers of the subcommittee could fully participate in this discussion. 
There would be no inconvenience on the part of the witnesses be
cause all of them were in Washington, DC, at the time. 

The chairman refused my request so we are having a meeting 
today without all of the members of subcommittee being present in 
the city and able to participate and consequently, I believe that 
this is more of a witch hunt and a media event rather than an ob
jective consideration of what the GAO has decided. 
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I could ask for a minority date of hearings but since the chair
man I think is going to be dragging this issue on ad ·infinitim and 
ad nauseum, there will be a chance for minority to get in its licks 
when all of our members are in town. So I am not going to do that, 
but I do believe that it is important that these matters be placed in 
the record at this point in time and here is Senator Hatch's letter, 
which will be published. 

Mr. EDWARDS. The gentlewoman from Colorado. 
Mrs. SCHROEDER. Thank you very much, Mr. Chairman. 
I want to commend you for having these hearings. AB you know, 

they have been planned for a long time and most people planned to 
be here because it wasn't until Friday·that we found out we would 
not be in session. 

Second, I wanted to say that as I read the GAO statement, in the 
light of what Gramm-Rudman is doing in this Congress, I found 
what is going on at the Civil Rights Commission very embarrass- • 
ing. It appears that at the time when we are having to talk about 
cutting criminal law enforcement} military personnel levels, 
hunger programs, and every other such things, the Civil Rights 
Commission has been throwing away the taxpayers money on ille
gal, self-promoting, and wasteful items. 

It is fully documented in this report I think the issue is how in 
the world can we explain to our constituents that $12 million a 
year appears to have been wasted? I think that that is the issue. 

I think we also have to say that the Commission has not been 
performing any useful work on civil rights, The current Commis
sion has made itself entirely irrelevant to the debate surrounding 
affirmative action, and I have to say it is about as much a part of 
the civil rights community as the LaRouche candidates in Illinois
are part of the Democratic Party. Its erroneous and regressive • 
views on civil rights are really ignored by those acquainted with 
the laws. 

You may say.that is partisan, bqt I would say that in this week's· 
Princeton Alumni magazine a very, very. distinguished· Republican, 
William Hudnut III, who is the ,mayor of Indianapolis, absolutely .. 
tears the administration apart on its civil rights record. I would 
like to put this article in the. record, because I think. it makes the _ 
case that this is a serious waste and this is agreed with by very
distinguished members of the other party~ And he goes on to say
that they have really abandoned any civil rights leadership and we 
are going back to the days of discrimination. 

Mr. EDWARDS. Without objection, so ordered. It will be made part
of the record. 

[The article follows:] 
[From the Princeton Alumni Weekly, Mar. 12, 1986] 

THE ENTREPRENEURIAL AMERICAN CrrY 

(William H. Hudnut III) 

This is the best of times and the worst of .times, to borrow from Dickens. He was 
writing in the 1850s about the 1770s in London and "Paris, but his words could just 
as well apply to the tale of Americans cities in the 1980s. The life of our cities today 
can be defined very aptly in terms of that kind of paradox and.counterpoint. 

For a. variety of reasons, urban leaders have become very discouraged since the 
late 1970s and tend to take a negative view of what's happened in Washington since 
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1980. Even my friend George Voinovich, Cleveland's very able and otherwise clear
headed Republican mayor, told the National League of Cities' annual conference in 
Seattle last December: ''You and I.and everyone who cares about the future of cities 
stands on -the edge of a precipice today .... If we don't force our representatives in 
Congress to change course, then we are on the road to the end of domestic America. 
. . . At issue is the future of our cities, and indeed our very society." 

That's pretty strong stuff-too strong and too dire in my opinion-but nonetheless 
it reflects the frustration that many city officials around the country are feeling. It 
indicates why so many of them consider this "the worst of times" in urban America. 
The executive director of the National League of Cities recently told me that the 
whole intergovernmental apparatus is in the worst state of disrepair that it's been 
in for 50 years. 

I think these officials overstate the situation somewhat. To be sure, we are facing 
many troubling problems in the cities and we are struggling to cope. But by the 
same token, we have a significant opportunity to reshape the way urban life is 
structured. In the midst of all the cuts and all the difficulties that we're facing, 
cities are being forced to become more self-reliant, more innovative, and more entre
preneurial. 

First, however, I have to give my colleagues their due. There is no question about 
it: local elected officials are being battered by too many forces outside of their con
trol, and they do have reason to feel as though Washington has cast them adrift on 
a •Chartless· sea. The emergence of a global economy has done injury to many urban 
areas located in what can be referred to as an economic fault line that stretches all 
the way from Gary, Indiana, to the Ruhr Valley. Between 1979 and 1984, some 11.5 
million U.S. workers were displaced by robots and shutdowns and foreign imports. 
Unemploylilent among young blacks in urban America stands way up aroWid 42 
percent today. The number of hungry and homeless people in our society is increas
ing because the economic recovery has not touched them. 

At the same time, the federal government has been withdrawing its support from 
the cities. This feeling of abandonment by Washington is the most serious cause of 
disillusionment among city officials. For example, neither President Carter nor 
President Reagan acted on our proposal to establish a Presidential commission or 
council of urban advisers similar to the Council of Economic Advisers in order to 
help focus the nation's eye on urban problems, programs, and policies. 

To take another example, many of us have tried in the cities-where we have to 
deal with a broad spectrum of people-to implement a commitment to Affirmative 
Action. But now we find President Reagan's Justice Department taking some 50 ju
risdictions around the country, including Indianapolis, to court theoretically to 
modify the consent decrees that President Carter's Justice Department forced a lot 
of these cities to sign. Under the guise that we should be a color-blind society and 
that preferential hiring on the basis of race or sex quotas is unconstitutional, they 
are doing nothing but turning the clock back on some· 25-80 years of progress in the 
civil rights field. In the process, they are causin9 all kinds of problems at the local 
level of government. - • • 

If Messrs. Meese and Reynolds succeed, the reality of discrimination will raise its 
ugly head again. In mdi ~inion, they are making a serious legal, moral, and politi
cal mistake, and in In •8 apolis, we are fighting them in the courts. It's paradoxical 
that the Reagan Administration, which came into office riding on a tide of decen
tralization, and of affirming the importance of the devolution of authority and 
power back to state and local government, now in this instance should be so heavy
handed with the cities. It makes us feel beat upon and abandoned. 

But the biggest disappointments are caused by the continuing cutbacks in federal 
assistance, always with more to come. Community development block grant moneys 
were taken away from small cities and given to the states to administer. Two-thirds 
of the first round of cuts in the early 1980s came out of the urban social programs. 
Cities do not feel they are being treated fairly. They aren't going to Washington 
with a tin cup in their hands always asking for more. They've been willing to tight
en their belts and take their share of the cuts. But they feel that they are being
asked to absorb a disproportionate' share of the cuts. Overall, there has been a 50 
percent reduction in federal aid to cities since 1980. Ironically, these unparalleled 
cuts have not produced a dime of federal deficit reduction. 

The cuts are going to force hard choices at the grass roots. Most people don't real
ize this. They just say, ''Let's get rid of all that waste and fraud and abuse." They 
don't make the connection between the cuts in Washington and the hard choices 
that are going to have to be made at the local level of government between increas
ing revenues and decreasing services. Local officials think it's unfair for cities, and 
for states, to continue to feel the budget ax when 90 percent of all federal spending 
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lies elsewhere. And they resent the fact that last year; for the first time in the his
tory of the Republic, the federal government recommended that we send more eco
nomic development aid to foreign nations than to American cities. 

Moreover, they feel hamstrung because on the one hand. Uncle Sugar is telling
them that the money is running out, they can't have it any more, and on the other 
hand they are being forced to operate under state laws which all too frequently
certainly this is the case in Indiana-make it impossible for us to raise additional 
funds at the local level because of property tax freezes and all the rest. Some cities 
need transition time so they can. be weaned away from dependence on federal fiscal 
paternalism because their own resources are very limited. These cities should be 
given an opportunity to negotiate "recovery compacts" with state and federal gov
ernments for the assistance that they need rather than just being peremptorily cut 
off. And then on top of all these financial problems, local elected officials are left 
scratching their heads at the way taxpayers say on the one hand, ·"Don't cut any of 
our services," and on the .other, "Don't raise our taxes." You can't have it ·both 
ways: there's no such thing as a free cup of city service. 

This does not mean that all is doom and gloom in the cities or that civilization is 
about to end. Within our despair lies the seeds of our hope. I think the federal gov
ernment should address itself to some problems and be more sensitive and respon
sive than it has. But local officials had betj;er start devising plans of their own, be
cause the Reagan revolution is.seismic.in its proportions, and cities will not again in 
the near future be able to rely as they have in the !).ear past on federal largesse to 
help us out. 

Cities can do far more than wring their h@ds in anguish-must do more, and 
indeed, are doing more. Hard-pressed cities are becoming more self-reliant, more in
dependent, more creative, more, imaginative, more entrepreneurial. Indeed, the day 
of the entrepreneurial American city has dawned. We are redirecting resources 
from less productive into more productive investments and enterprises. We are 
taking risks and entering partnerships. We are using limited government resources 
to leverage more private dollars. We are turning, liabilities into assets. 

Robert McNulty, a friend of mine who is president· of Partners for Livable Places, 
has come out with a small book, to which I am indebted, entitled The Entrepreneuri
al .A?nerican City. I think it explains the situation very well: 

"The decade ,of the '80s has .brought a new realism and a new optimism to Ameri
can citi_es regarding their futures. Faced with severe, limitations in federal re
sources, constraints in traditional sources of state .and local revenues, and competi
tion from other communities and regions, many cities are nevertheless experiencing 
a surge of optimism, convinced that they can chart their destinies-through local ini
tiative, self-reliance, and resourcefulness. City officials are filing a variety of• new 
roles in making their cities attractive places in which to live, work, and invest. City 
governments are no longer relying on federal aid as the dominant resource· for ad
dressing urban needs. 

"This profound change in the way cities operate may best be termed 'urban entre
preneurship'. Cities are acting as risk-takers and are becoming active competitors in 
the urban economic game, and the key to each city's success is its ability to invest 
wisely "and to market shewdly. Urban entrepreneurship entails a new breed of mu
nicip!Jl official, transcending- the traditional local government roles of delivering
services and enforcing regulations. The city entrepreneurial role includes character
istics ,traditionally viewed as distinctive to the private sector, such as risk taking, 
inventiveness, self-reliance, profit motivation, and promotion. The bottom line for 
the public balance sheet is the enhanced competitiveness of the city, which is criti
cal to uroan rebuilding and economic revitalization.'' 

When I became mayor of Indianapolis more than a decade ago, after a very brief 
stint in Congress, it did not take me very long to discoyer that not .too many people 
cared how J had voted in. Washington on the interest-equalization tax or what my 
views were on the bombing of Red China or arms control in the Middle East, but 
they sure wanted to know what I was going to do about picking up their trash and 
filling their chuckholes. Those basic city services are the fundamental job of govern
ment. 

But t4e mayor's job has expanded over the last decade..He is more than a care
taker; he is a facilitator, a leverager, a creator of,expanding economic opportunity 
for his or her city. Indianapolis pursues economic growth very ,assiduously. If you
don't believe me, ask our friends from Baltimore. Our efforts have not gone
unrewarded. 

The National Geographic came to town a year or two ago to talk to us because it 
was doing a story on the "Rustbelt.'' After the reporter left town, -we inquired as to 
when the.story might appear. We were told that Indianapolis would not be included 

https://is.seismic.in
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because "it doesn't fit." At first I was disappointed, but then I realized what he was 
saying. Indianapolis looked too good to be part of a Rustbelt story about urban 
decay. Our exclusion from that story implied our inclusion in another story about 
cities that are making it in spite of adversity, cities that are becoming more entre
preneurial and that are less afflicted with institutional hardening of the arteries. 

It's a question, I think, of spirit-of mental attitude-with regard to running the 
city, and working and living in the city. We have here another counterpoint be
tween the play-it-safe mentality and the entrepreneurial spirit. In government, as in 
the private sector, where I suspect all too often the problem is similar, the routine 
tendency is to resist change-the "RC factor," they call it-to build empires, to en
large one's sphere of control, to protect projects and programs regardless of whether 
or not they are needed any longer, to declaim why something will not work rather 
than discover how it can, to say no rather than yes, to create red tape rather than 
to cut it. The end result is that many people in public service institutions become 
the modern equivalent of the old feudal barons of the middle ages~in Peter 
Drucker's words, "parasites, functionless, with nothing left but the power to ob-
struct and exploit." . 

In contrast, the entrepreneurial spirit seeks to contain costs and decrease red 
tape. It searches for more efficient and effective ways of managing. It is willing to 
abandon old programs and methods. It sunsets. It eschews traditional alternatives 
that offer only life-support systems. It employs solid business sense. It takes risks. It 
focuses on performance. It rewards merit. It sloughs off the old, the outworn, the no 
longer productive. It develops tax policies that encourage a return on investment 
and the formation of capital. It promotes social and economic flexibilitr- It battles 
inertia. It moves out to the cutting edge. It says, "Let's make it work.' The entre
preneurial city is unafraid to dream the great dream. Says Drucker in his new book 
Innovation and Entrepreneurship: "To build entrepreneurial management into the 
existing public service institution may be the foremost political task of this genera
tion." 

In Indianapolis, we have been trying to do some things along these lines: taking 
risks, preserving some buildings ·and giving them a new lease on life, avoiding the 
wrecking ball, building a new domed stadium, including it in a convention center 
expansion project, and convincing the private sector to pay for half of it before we 
had a football team and before the first spade of earth was turned. We are trying to 
buck the national trend of suburban investment and urban disinvestment; we were 
trying to do that before it became fashionable, on the assumption that you can't be 
a suburb of nothing. 

We saw the possibilities of our city in our planning, and every city-like every 
person-has to try to develop on the basis of its own assets. Indianapolis, for exam
ple, could work at it for 100 years, but we will never be a great ship-building town. 
Yet with our central geographical location, with the agricultural expertise of 
Purdue, with Indiana University's School of Medicine, with E.I. Lilly there, we 
began to develop the theme of fitness and health and wholeness. And so pretty soon 
we got going with the. construction of over $100 million worth of athletic facilities, 
which aren't just ends in themselves but means to the end of economic development 
activity. Now next year we are going to be the host for the Pan-American Games, 
the first time the Games will have been held in the United States in nearly 30 
years. 

We rejected the notion so prevalent in the Rustbelt that the loss of heavy manu
facturing jobs was the harbinger of economic doom, even while we recognized, the 
real human tragedy involved in all these unfortunate developments. AT&T in New 
York made the decision to close the Western Electric plant in Indianapolis, and 
8,700 jobs were gone, and that's tough. But you can't just sit there; you have to di
versify. So we spread into some high-tech, some mid-tech, some low-tech, and some 
no-tech where new jobs .are coming from. And today John "Megatrends" Naisbitt 
identifies Indianapolis as one of the 10 best cities in the country inwhich to start a 
new business. The Bureau of Economic Analysis of the Department of Commerce 
concludes that we are one of the five best cities in the country for personal income 
growth in the next 15 years.

It is not just in Indianapolis that ·these things are happening. Many cities around 
the country are showing the same roll-up-your-sleeves-and-get-with-it spirit. All 
these entrepreneurial cities have certain characteristics in common. I would like to 
call attention to five of them. 

1. In the entrepreneurial city, partnerships are created.-There is a strong commit
ment to the development of a working relationship between the public and private 
sector, between blue collar and white collar, between City Hall and neighborhood
associations, and so on. The for-profit and not-for-profit segments of the private 
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sector get together with government to make things happen. Sometimes one sector 
takes the initiative, sometimes another, but they are all involved in creative lever
aging of each other; they cooperate, establish a consensus, and move ahead. 

This approach brings business and government together in partnership as a form 
of enlightened self-interest. It means going beyond traditional corporate philanthro
py. It means that business views the improvement of social and economic conditions 
in the community as a goal tied so closely to its bottom-line interests that it re
quires direct action and effective. involvement. It means that many public officials 
have come to appreciate the wisdom of Sir Winston Churchill's insight when he re
marked: "Some people regard private enterprise as a predatory tiger to be shot. 
Others look on it as a cow they can milk. Not enough see it as a healthy horse, 
pulling a sturdy wagon." 

Public officials are discovering that pulling the cart of economic development in 
tandem with the private sector-both1.ts· for-profit and not-for-profit components
makes a great deal of sense for the city's bottom line. Viewing the private sector as 
an ally and not as an adversary makes a big difference, because it creates jobs, ex
pands economic development opportunities, enhances the quality of life, and pulls
the community together. 

2. The entrepreneurial city takes risks.-Its motto is not "Come weal or come woe, 
our status is quo.'' The really good local public officials are deal makers who are not 
afraid to share power, risks, and rewards with the private sector. Cities are inves
tors too, who, in return for tangible support for a project, earn a share of the profit
(hopefully not loss) by participating in gross revenues, net cash flows,,or rents. No 
risk, no reward; no guts, no glory; nothing ventured, nothing gained. 

3. In-the entrepreneurial city, efforts are made to search for more efficient and ef
fective methods of management.-Johnny Smith, the mayor of Pritchard, Alabama, 
says: "A mayor and his staff must run a city like a business, or else the mayor has 
no business running the city.'' In city after city, we're contracting out portions of 
our trash pick-up, portions of the bus system, portions of snow removal. services to 
private sector companies. In Jackson, Mississippi, a facility is being built to turn 
sewage sludge into compost that can be sold to golf courses, farms, parks, and nurs
eries. 

In Indianapolis, we are joint venturing with Ogden-Mar.tin to build what will be a 
$100 million trash-burning facility. The city generates 2,000 tons of trash a day and 
800 tons of sludge. We're going to put the trash in that plant, burn it, turn it into 
marketable steam, and then recycle the residual sterile inert- ash that is left over. 
We call it the "trash to ash to cash" program. But the bottom line of all that we are 
doing to privatize or to make the running of local government more like a business 
is to-.reduce city costs, to improve city services, to increase investor confidence in the 
city, and to s4arpen our competitive edge. 

4- The entrepreneurial city treats amenitzes as economic assets.-We all know the 
magnificent way Baltimore has capitalized on its harbor front, transforming it from 
a dilapidated scene of deteriorating warehouses and wards into an exciting center of 
retail, residential, and waterfront activity. We're trying to do something similar in 
Indianapolis, not just with athletic facilities but also with cultural facilities. Many 
people don't understand the connection between a commitment to the amenities and 
job generation and economic development opportunity for a city. But it's paying off 
for us: we've got a Jot of business coming into our city as a result. of our commit
l!lent to the arts as well as the theme of fitness. All these quality-of-life -projects 
make the central core of our city more attractive. They also enhance business 
growth, and help reverse the negative trend of a declining industrial base. 

5. The entrepreneurial city combats urban decline and attracts urban reinvestment, 
not by going to Washington and asking for more, but by creative use ofnon-tradition
al resources on the home front.-Venture capital funds are being set up in city after 
city. Business incubator programs for .. new and existing companies are. being estab
lished. Home-grown. economy projects are springing up to provide technical.assist
ance to small businesses to help them identify potential. markets, develop. workable 
business plans, and solve specific management problems. More -than 1·,308 enterprise 
zones have been created all across the .country, even though the federal government
still hasn't enacted the .bill (26 states have). As a result, 75,000 jobs have been cre
ated or saved and $~.5 billion of capital investment has 'been attracted. to depressed
neighborhoods. 

Town and gown enterprises are springing up in cities where local government has 
an opportunity to work with universities and colleges, which are not only an impor
tant ingredient in the local economy, providing thousands of jobs and millions of 
dollars of payroll, but also anchors in terms of neighborhood stabilization and revi
talization as well as sources of potential economic development for their. communi-
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ties. The Hudson Institute would never have moved to Indianapolis if it had not 
been for the strong support of Indiana University and Purdue. 

In conclusion, if it is the worst of times for cities in some respects, it is also the 
best in many more-at least where the entrepreneurial spirit is being cultivated. 
Several years ago Kurt Waldheim, former secretacy general of the United Nations, 
penned a memorable line: "Many great civilizations have collapsed at the very 
height of their achievement because they were unable to analyze there basic prob
lems, to change direction, and to adjust to the new situations which faced them, by 
concerting their wisdom and strength." 

The entrepreneurial spirit can keep that collapse from occurring. It has the abili
ty to change direction, to adjust, to turn crisis into opportunity-first in individuals, 
then in local communities, finally at the national and international levels. We have 
become a nation of' critics, but the entrepreneurial spirit encourages us to believe, to 
affirm, to hope, to dream, and to take risks in behalf of our dreams. 

As a people, we have been seduced by an entitlement mentality-we deserve this, 
we deserve that-but the entrepreneurial spirit pushes us out toward the edge of 
freedom and opportunity where sacrifice and discipline and imagination and cour
age and sense of purpose can make a positive difference. In a technological society 
where all too. much emphasis is put on production and consumption, the accumula
tion of wealth numbers, and power, the entrepreneurial spirit of cheerfulness and 
optimism ~ renew and enrich the human experience. 

The cities are the training grouna for civilization. ff we do not succeed there, we 
will not· succeed anywhere. If we..can't make ther city work, w~. can't' make the 
country work-or the world either, for that matter. ·But we can. The city can be the 
place where our true humanity and the creativity of the human spirit are realized. 
It can be the place where our destiny to live together in peace and love and freedom 
if fulfilled. It can be the place where tpe environment is protected, where people do 
enjoy a decent standard of·living, where our wisdom and strength can come together 
with the resourcefulness of the entrepreneurial spirit to assure that our long, pain
ful climb upward from a nasty, brutish experience, ruled by. tooth and claw, will not 
have been in vain. • 

Mrs. SCHROEDER. Terrific. I would do that rather than bore every
body with reading it. 

I think it is very ironic we have the Commission spending lots of 
money and doing nothing to fulfill its mandate. Rather than con
cerning itself with the maintaining records of the expenditures of 
public funds or getting its house in order, the Commission has 
turned around and decided to attack Ros Kleeman, who led the in
vestigation. Mrs. Kleeman is head of the Federal civilian personnel 
area at GAO and does extensive work for the Subcommittee on 
Civil Service, which I chair. She has always done thorough and 
first rate work. If her work has any flaw, it is that maybe she leans 
over backwards to defend executive actions. When we had her look 
at whistleblowers, the GAO report went out of its way to try and 
protect the special counsel, in my viewpoint. 

So I am going to say that I think attacking Mrs. Kleeman is a 
really silly way to get around dealing with the real issue here, 
which is the waste of the taxpayer's money. 

I thank you fo;r calling the hearing and getting down to the 
bottom of this, Mr. Chairman. 

Mr. EDWARDS. Thank you, Mrs. Schroeder. 
Our witnesses this morning are from the General Government 

Division of the GAO. Mr. William J. Anderson is the Director of 
the General Government Divison. • • 

Mr. Anderson, would you introduce your colleagues? 
,-
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STATEMENT OF WILLIAM· J. ANDERSON,. DIRECTOR, GENERAL 
GOVERNMENT DIVISION, GENERAL ACCOUNTING OFFICE, AC
COMPANIED BY RONALD CORMIER AND ROSSLYN KLEEMAN . 

Mr. ANDERSON. Thank you very much. 
To my left is Rosslyn Kleeman, associate director, as pointed out, 

in GAO's· work in the personnel area. 
To my right is Ron Cormier:. Ron was in GAO's lingo, the evalua

tor in charge on this assignment. He was the person who actually 
led the small staff that we had in place at the Civil Rights Commis
sion. 

Mr. EnwARDs. Thank yoµ, Mr; Anderson. 
In accordance with subcomm~ttee procedures, please stand so I 

can swear all three of you. 
[The three witnesses were sworn.] 
Mr. EDWARDS. Mr. Anderson, without objection, your full state

ment will be made part of the record and you may proceed as you 
see fit. 

Mr. ANDERSON. Thank you very much, Mr. Chairman. 
Before I proceed, I think it is important tha:t I address this issue 

of GAO's objectivity and independence on this assignment. GAO's 
layered review processes have been the subject of much criticism 
for the time that we lose in our quest for perfection on everything 
we do. But one thing that it does assure is, No. 1, a lot of different 
political persuasions are involved in those reviews; and No. 2, a 
very thorough check is made on the factuality of the material that 
is being presented. 

The Controller General wrote a letter to Chairman Pendleton, 
commenting on the fact that Mrs. Kleeman was a GAO senior exec
utive and he had absolute confidence in her objectivity and inde
pendence, the characteristics that us folks in GAO pride ourselves 
in. 

I can honestly state that I have been involved in numerous GAO 
audits over the years and I feel that we have brought our usual 
objectivity and fairness to this particular assignment. 

Now, having said that, wh1;1t I would like to do is excerpt materi
al from the full statement that will cover the items of special inter
est to the committee and briefly touch on the remaining items. It 
will pi:obably take me around 15 minutes. With your permission, I 
will proceed in that way, sir. 

Mr. EDWARDS. You have my permission. 
Mr. ANDERSON. There is a caveat with respect to everything L 

say. It is the problems that were created for us by missing, incom
plete, and conflicting records at the Commission. It complicated our 
task, and prevented us from reaching closure on some of the items, 
that is, allegations that were brought to our attention. 

An example of missing records was one of the consultants' files 
that we examined had the required description of their duties. An 
example of incomplete records was that the commission could only 
partially account for funds transferred into an earmarked activity 
that was one.of the areas· of interest;to,the-mommittee:.·,. -.;_--

An example ·of conflicting :r-ecordSi was• the. different 0 stories on., 
how printing costs were treated in the 1985 budget. We were 
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unable to get to the bottom of that. One version would signify an 
Anti-Deficiency Act violation. 

In any event, as requested, my oral statement will cover three 
areas: personnel, travel, and the 1985 appropriations earmarks. 

In the personnel area, I will start with employment trends. 
There has been concern of increasing reliance on noncareer em
ployees to do the Commission's work. In fact, this has been the case 
between October 1983 and September 1985, the number of nonca
reer employees increased from 28 to 61, from 11 percent to about 
25 percent of the people on board. 

Expressed another way, as a proportion of total compensation 
costs, salaries for consultants, temporary, and schedule C employ
ees increased during the three fiscal years from 3.6 percent in 1983, 
to 9.7 percent in 1985. 

The attachment to my statement, on page 7, shows the hirings of 
noncareer employees. It shows that in 1984 the number of hires of 
temporaries, consultants and schedule C(s, increased from 33 in 
1983, to 102 in 1984. So I would say that is evidence of a trend of 
bringing on these large numbers of noncareerists. 

There wer~ 60 career appointments also made during fiscal year 
1983 through December 1985. 

Let me now discuss our findings with respect to each of the three 
types of noncareerists at the Commission. 

First, consultants. OPM defines. a consultant as one who gives 
views or ,opinions on problems or questions presented by the 
agency, but who neither performs nor supervises the performance 
of operating functions. During the period covered by our review, 
the Commission made 41 consultant appointments. We examined 
the 31 appointments where files were still available at the Commis
sion. None of the personnel files for the 31 appointments contained 
the statement of duties and responsibilities that OPM requires to 
be fu. the files. Thus, we could not determine whether the consult
ant services were needed or whether each consultant possessed the 
necessary background to render advisory services to the Commis
sion. We recognize, that, no doubt about it, a number of them were 
distinguished people. , 

As an example, we noted that one consultant had previously re
ceived a temporary 1 month special needs GS-11 appointment at 
the Commission. The temporary appointment was extended for an
other month, the maximum allowable by OPM. The consultant ap
pointment was then made, immediately upon expiration of the ex
tension, at the GS-11 pay rate, in the same office and in the same 
occupation. This raises the question as to what training or experi
ence the ,person had to provide advice appropriate for consultant 
services since the full performance for the occupation is usually 
GS-12. After the consultant appointment ended, the person was 
reappointed to a temporary GS-11 position. 

At least five of the consultants appeared to be performing operat
ing duties, such as managing a Commission project or supervising 
career employees. This use of consultants is contrary to OPM in
structions. 

Finally, 5 of the 31 consultants also had contracts with the Com
mission during the 3 year period. While not necessarily illegal, two 
of these served in both capacities during concurrent time periods. 
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Based on records we reviewed, it is unlikely that they were paid in 
both capacities during the same time period. 

Let me turn now to temporary employees. Unlike consultant ap
pointments, which are excepted from the competitive service, tem
porary appointmen:ts are subject to the statutes, regulations, and 
principles governing competitive appointments in the Federal serv
ice, including observation of the merit principles of open competi
tion, fair evaluation of qualifications, and selection solely on the 
basis of merit and fitness. Agencies are required to maintain 
records on all temporary appointments containing the qualification 
standards used, adequate evidence that the appointees had the nec
essary training and experience to meet the qualifications stand
ards, and facts that establish the correctness of the appointments 
in other respects. 

The Commission made 91 temporary competitive service appoint
ments for 72 individuals between October 1, 1982 and December 31, 
1985. We examined 23 appointments for. the 15 individuals who 
were currently employed by the Commission or their personnel 
files were still available for review at. the Commission. We identi
fied problems with all of them. OPM requires that agencies make 
appointments outside its registers, establish an applicant supply 
file system, which provides for acceptance, rating, and referral of 
applications on a systematic basis and in accordance with OPM 
standards and requirements. 

Although specifics on applicant supply file operations are, to a 
large extent, left up to the agencies, OPM requires that they have 
detailed procedures in an ASF policy. The Commission did not have 
any ASF procedures. In their absence, numerous violations of OPM 
regulations and guidelines have occurred, such as insufficient docu
mentation in anouncement files on how the applicants were evalu
ated, job announcements without opening dates, and acceptance of 
an application from an ultimately successful candidate after the 
announcement closed. 

In all of the cases that we reviewed there was insufficient docu
mentation to justify the need for the temporary appointment. In 12 
of the appointments we found appointee qualifications to be ques
tional;>le, using OPM criteria. However, we did not evaluate the 
quality of these individuals' performance· in these positions. 

Let me now turn -to the use of schedule C employment authority. 
Schedule C positions are excepted from the competitive service be
cause of their confidential and policy-determining nature. The 
Commission processed 22 schedule C appointments for 17 individ
uals employed dqring the period of our review. We identified two 
basic deficiencies for all these appointments. First, no qualification 
standards were used, and second, appointments were not properly
documented. 

Because the Commission has not established qualification stand
ards for its schedule C positions, it was not possible to determine 
the appropriateness of the Commission's actions or the appointees' 
qualifications. We observed that two GS-7 temporary employees 
w:ere promoted directly to schedule C GS-11 and one GS-7 to GS-
12; that a· consultant was converted to schedule C GS-13 and, 17 
months later through successive promotions as few as 5 months 
apart, became a Senior Executive Service noncareer level 3, repre-
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senting a $30,000 increase in salary; and that three schedule C pro
motions were made before the new positions were approved by 
OPM. 

Now, let me tum to the use of the special needs hiring authority. 
It was alleged that the Commission may have .circumvented merit 
selection procedures by the use of the special needs hiring author
ity. These temporary appointments, which are not competitive, are 
supposed to be used only when the legitimate needs of the agency 
cannot be served .by some existing appointment authority. We re
viewed the Commission's use of this authority during the period 
from October 1982, through December 1985 to determine how it 
was used and whether the Commission ·converted any individuals 
hired under the special needs authority to career appointments. 

The Commission made 21 special needs appointments in the 
period that we reviewed. We .reviewed eight of these appointments 
for which records were still available at the Commission and found 
no documentation to show the nature of the unusual' or emergency 
circumstances requiring the use of the authority, as required by 
OPM. Seven of these were extended without documentation that 
the original conditions for the appointments still existed, as re
quired by OPM. 

The Commission used this authority to employ at least one indi
vidual while a schedule C authorization was pending because the 
employee had reported to work before the schedule C authorization 
was approved by-OPM. 

There was one conversion of a special needs appointment to a 
career appointment, but this person was appropriately converted 
based on reinstatement eligibility to a career position. 

Let me now turn to the next area of interest to you, travel mat
ters. We were asked to compare travel costs before and after the 
new Commission came into being, as well as to determine the 
extent of first class. and overseas travel and the extent of travel by 
the Commission's Office of General Counsel. Travel costs have in
creased but the total number of trips have been about the same. 

We found a problem with unidentified sources paying for por
tions of travel of some Commissioners and Commission staff consti- • 
tuting a possible unauthorized augmentation of appropriations. 
Each Commissioner has a blanket travel authorization allowing 
travel within the continental limits of the United States for a full 
fiscal year. Although Commissioners can approve their own trips, 
they must abide by General Services Administration travel guide
lines. 

One Commissioner travels first class routinely, and this has been 
justified by a letter from his physician. According to vouchers sub
mitted by Commissioners and Special Assistants, their travel was 
to attend or participate in such .activity as Commission meetings, 
hearings, or conferences and to make speeches. We noted that 
other sources paid for the Chairman's travel and/or lodging in 45 
in the 117 trips he took over the 4 year period. In most instances, 
he did not identify these other sources on his vouchers. 

To a lesser extent, other Commissioners and Commission employ
ees have "also had their travel expenses paid for by outside sources, 
also often unidentified... Donations .-from private-sources .for official .,. 
travel constitute an unauthorized augmentation of appropriations, 
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unless the employing agency has statutory authority to accept gifts 
or if the donor qualifies as a nonprofit, tax exempt organization 
under section 501(c)(3) of the Internal Revenue Code. Such dona
tions can also constitute a violation of 18 U.S.C. 209, which deals 
with supplementation of salary, but the Civil Rights Commissioners 
are exempt from the operation of that provision.

We found that the Commission has no statutory authority to 
accept gifts. Therefore, unless the contributors qualified as 501(c)(3) 
organizations and other requirements were met, the Commission 
travelers had no authority to accept such payments. The Commis
sion has no procedures to ensure compliance with this law, even 
though the Office of Government Ethics and OPM have' suggested 
certain steps that agencies should take to preclude improper aug
mentation of their appropriations.

We also learned that GSA did not check for unauthorized aug
mentation of appropriations when reviewing travel vouchers of the 
Commission employees. However, the Commission is responsible for 
ensuring t~at such unauthorized augmentations do not occur. 

We asked the Commission to identify the payment sources in all 
instances where they were not shown on the travel vouchers. Our 
review of this information shows that some of the outside sources 
should not have paid these expenses. 

It should be noted that we have been advised by GSA officials 
who review and· approve the travel vouchers that Commission per
sonnel have generally been in compliance with travel regulations; 
only small amounts have been disallowed on individ~ vouchers 
over the years. 

On the other hand, a recent GSA audit report that just came 
into my possession yesterday, indicates that the auditors in a 
recent audit found that Commission employees were unaware of 
GSA contract airlines arrangements and were not. adhering to in
structions governing their use and, on occasion, were paying too 
much as a result. 

The last matter to be covered in my oral statement involves com
pliance with Commission apppropriation earmarks. We were asked 
to look at the allocation of Commission overhead and to determine 
whether the Commission had inappropriately adjusted its overhead 
allocation to stay within the budget activity earmarks imposed by
its fiscal year 1985 appropriation act. Because of the way that the 
earmarks were established, the discretion that the Commission's 
has in allocating costs and the poor condition of the Commission's 
budget records, we cannot say that the Commission did not comply
with 1985 earmarks. 

In general, the Commission overhead is allocated in direct rela
tion to the salary costs in each budget activity. This ls an appropri
ate technique. However, the lack of documentation of the Commis
sion's budget setting process precluded a firm determination about 
which costs should remain in an earmarked budget activity and 
which should be allocated as overhead to all seven earmarked 
budget activities. 

As a case in point, we were unable to conclude whether the Com
mission should have included printing costs in overhead, as it did 
in 1985, or whether printing costs should have been a direct to the 
charge to the publication preparation and dissemination budget ac-
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tivity. There are some indictions that the budget was prepared
with printing as a direct charge. If the Commission had charged its 
printing costs to the publications budget activity, the appropria
tions earmark for that activity would have been exceeded. 

The Commission requested and received permission from the 
Congress to shift $421,000 from three budget activities to the hear
ings budget activity, so that a third hearing could be held during 
fiscal year 1985. This hearing was actually held in November 1985, 
the second month of the fiscal .year 1986. After repeated requests 
for documentation on how this $421,000 was used in 1985, the Com
mission responded that it had ,turned $112,000 back to the Treasury 
and that $83,000 • had been incurred in direct salary charges and 
benefits for the November 1985 hearing during fiscal year 1985. 

According to the Commission staff, the remaining $226,000 was 
used to cover overhead costs of $51,000, and other unidentifiable 
costs in the hearings budget activity. However, even the. $83,000 
salary figure is questionable. We have documentation showing that 
before responding to our request for an explanation of how the 
money was spent, the Commission's general counsel changed his 
own time charges as well as the time charges of the staff that he 
said worked on planning tlie November hearing. They changed to 
much greater 1985 charg~s to the hearing than the staff had origi
nally submitted. Most of..the increase_s, however, were to the time 
charges of the general counsel and his deputy. 

We questioned four other staff members who are still at the 
Commission. Only one agreed that the changes to the time charges 
were correct. 

Let me stop here and close with these one sentence summations 
of the other matters CO\Tered in our audit to fill you in totally on 
what we did. 

One, regarding referrals .from State Employment Service offices. 
Again, there were missing records. The Commission asserts that it 
was referring job announcements as it should have, to the service 
offices. There is no docume~tation to subtantiate that, so we can't 
verify that it was done. ,. 

Two, with respect to affirmative action, the Commission has a 
fine EEO profile compared to most Federal agencies but it hasn't 
been meeting the hiring goals for improvement in recent years, a 
claim that you wanted us to look at. 

•Three, regarding awards and promotions, careerists have had in 
the past generally been getting their share of both. But a new 
trend did develop in 1985 with-respect. to. promotions·. It needs to be 
watched. ln fact it appears as though they were not getting a pro
portionate share of promotions.

Four,. Commissioners and special assistants billings. We didn't 
find any significant problems in that area. It should be noted, as 
shown in detail in an attachment to our statement, that in most 
cases the vouchers submitted and the payments made could not be 
reconciled. Either there were more ·payments than salary vouchers 
or more payments due indicated by the salary· voucher and fewer 
payments actually made. 

Five, with respect to lobbying issues, the Chairman has a legiti-;. 
mate right to bring his views on the issues before the Congress, but. 
he isn't supposed to exhort the public to influence lawmakers. He 
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may have done so improperly. That is not for GAO to conclude one 
way or the other. 

Six, State Advisory Committees. There has been some change in 
the composition of the membership, however, not too significant 
with respect to the general membership. On the other hand, there 
has been a significant change in the compositions of the chairs. 
The characteristics of the chairpersons across the Nation has 
changed, marked most significantly by a large increase in the 
number of whites chairing those organizations-something like up 
to 72 percent from less than 30 percent, previously. 

Use of Commission automobile. There were certain allegations 
concerning improper use of the Commission automobile, which 
were simply thwarted by missing records to get to the bottom of 
that one. The logs of the vehicle had been disposed of, not main
tained in accordance with Agency procedures, and because of that 
we couldn't verify the statements that were made, both by the 
former driver and by the ex-staff director, that in fact the car was 
not used for improper purposes. 

Eight, contract~g. No irregularities were noted, although again, 
documentation needed to justify a noncompetitive award was miss
ing. 

That concludes my oral summary of our statement, Mr. Chair
man. Mrs. Kleeman, Mr. Cormier, and I will try to answer any 
questions you or the other members may have. 

[The statement of Mr. Anderson follows:] 
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Mr~-Chairman and Members of the Subcommittee: 

At your request and those of three other Committee and 

Subcommittee Chairs, we have reviewed certain aspects of the 

operations of the u.s. Commission on Civil Righ,t_s. My statement 

today presents the results of our review. We have briefed the 

Commission on our findings, but, as you requested, we did not 

get their written comments . 

.Since the Commission was reconstituted ;n December 1,983 1 .it 

has been the subject of controversy. You received a number of 

alll!!gations of mismanagement and other improprieties. in the 

Commission's operations and asked us to look into them. 

Before discussing pur findings, I, should point. out that we 

had great difficulty in performing this audit. Some records. 

were missing; some were incompl~te; and ,still others were 

conflicting. This situation seriously hampered our ability. to 

come to firm conclusions on some of the allegations, using the 

standards of evidence that we require. We were particularly 

concerned that documents critical to~ our ability to dete,rmine 

whether the Commission had followed me~it Erinciples in 

perso.nnel action~ were not in the files. 

The details 0£ our findings on-each allegatipn are 

contained in the ,attachments t~ this statement. 

Trends in Appointing and Paying Consultants, 

Temporary, and Schedule C Employees 

Concern was expressed that consultants, temporary, and 

Schedule C employees were hired in place of career staff, 

1 ' •• 
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leaving career positions vacant. We found that a large 

proportion of the employees hired since the Commission's 

reconstitution were in these three noncareer categories and we 

believe that they· were, in fact, hired instead of career staff -

From the beginning of fiscal year 1983 through December 31, 

1985, the period covered by our review, the Commission made 212 

noncareer appointments vs. 60 career appointments. The tot·al of 

212 was composed of f51 temporaries, 41 consultants, and 20 

Schedule ·cs. The largest number of these (102) were made in 

fiscal year 1984. Ai, of· December 1985, 73 of the noncareer 

employees hired since the beginning of f'iscal year 1983 were 

still at the Commission. Either t:hey were ·rehired when their 

appointments expired, or· their origin'al appointments were still 

in effect. In its· fiscal year· 19.87' budget submission, the 

Commission ·reported that 55 of its 236 permanent career 

positions were unfilled at the end"of fiscal year 1985. 

We were a-iso asked to determine where the ·noncareer 

employees were assigned. Most of the consultants were hired-for· 

the Office of Programs and •Po-licy. Most of the temporaries were 

hired for the Office of the Staff D:frector, the Office of 

General Counsel, and the Of:fice of Management. -s'chedu'le C hires 

were primarily for the Commissioners and the Office of the Staff 

Director. 

2 
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Practices Used in Hiring Consul.tants, 

Temporary, and Schedule C Employees 

Because various irregularities had been alleged, we were 

asked to review the hiring and use of consultants, temporary_, 

and Schedule C employees. 

Consultants 
\ 

The Offic.e .of .Personnel Management .(OPM.) defines a 

consultant as one who gives views or opinions on problems· or 

questions presented by the agency, but who-neither performs nor 

supervises•the performance of operating functions. During the 

_period covered by -our review, the Commiss i_on made 41 consult_ant 

appointments. 

we examined 31 consultant appointments. These con.sultan.t_s 

were either still employed by the Commission or their employment 

was recent enough that their personnel files were still 

available at the Commission. We attempted to determine whether:. 

(1) the positions were actually consultative in nature:; (,2) the 

consultants were qu_alified for. the posit.ions; (3) the Commission 

had determined :that no ·c_onflict of interest existed; (4) the 

130-day lim_itatii:m: p_n intermittent services was met; (5) the. 

employment records were accurate and adequate; and (·6J the 

approgri.ate e.t.hi:cal standa.r:ds were applied., We d.id ·not. look, .at 

the quality -oJ the services provided by the con_sµltants,. 

The poor records maintaine_d- on consultant appoin,tments 

precluded us .from m_aki;ng firm determinations on t_hei.r 

propriety. However, all 31 appointments contained indications 

of irregularities. 

3 
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None of the personnel files for the .31'. appointments 

contained the statement of duties and responsibilities that OPM 

requires be in the f.iles.~ Thus, we could not determine whether 

the consultants' services were needed or whether each consultant. 

possessed the necessary background to render advisory services 

to the Commission. As an example, we noted that one consultant 

had previously received a temporary one month special needs 

GS-11 appointment at the Commission. The temporary appointment 

was extended for another month, the maximum allowable by OPM. 

The consultant appointment was then made, immediately upon 

expir•at.ion of the extension, at the GS-11 pay rate, in the same 

office and the same occupation. The full performance level for 

the occ·upation is usually Gs·-12, which raise·s a question as to 

what t·raining or experience the person had .to· provide advice 

appropriate for consultant- services. After the consu-Itant 

appointment .ended, tbe person was reappointed to a temporary 

GS-11 posi,tion. 

At l:east five of th·e .consultants appeared to be performing 

operating duties, such as managing a Commission project or 

supervising career employees. This use of -consult:ants is 

contrary to OPM instruct.io,ns. 

Finally, 5 of the 31 consultants also had contracts .with 

the Commission during the 3-1,'ear ·period. While not necessarily 

illegal, two of tbese served in both capacities .during 

concurrent time periods. Based on tbe records we reviewed, it 

is unlikely that they were paid in both capacities during the 

same time period. 

4 
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Temporary Employees 

Unlike consultant appointments, which are ex~epted from the 

competitive service, temporary appointment'S ar'e subject td the 

statutes, regulations,, and principles governing competitive 

appointme~ts in the federal service, including observation of 

the merit principles of open competition, fair evaluation of 

qualifications, an¢! .selection solely on the basis of merit and 

fitness, Agencies are required to maintain records on all 

temporary appointments •containing the. qualification· standards 

used, adequate ev.idence that the appointee had the nece·ssary 

training ai:id experience to meet the qualification standards, and 

facts that establish the correctness of the appointments. i.~ 

other respects. 

The Commission made .91 temporary competitive ·service 

appointments for 72 individuals' between October 1,. ·1982, and 

December 31.,• 1985. We examined 23 .appointments for the 15 

individuals who were currenl:ly employed by the Commission or 

whose personn.el files were s·till. available for review at the 

Commission. we found problems with all of them. 

OPM requires, that agencies making appointments outside OPM , 

registers establish an Applicant Supply File {ASF) system which 

provides for acceptance, rating, and referral of applications on 

a systematic basis and in accordance with OPM standards· and 

requirements. Although specifics on ASF operations are, to a 

large extent, left up to agencies, OEM requires that they have 

ndetailed procedures" in an ASF policy,, 

5 
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The Commission does not have detailed ASF procedures. 

In their absence,. numerous violations have occurred, such as 

insufficient. documentation. in :announcement .files on how the 

applicants were evaluated; j_ob announcements wit:hout opening 

dates; and acceptance ·of an application from an u'ltimately 

successful candidate after the announcement closed. .In all of 

the cases we reviewed, there was insufficient documentation to 

justify the need for the temporary appointment. In 12 of the 

appointments, we found appointee qualifications to be 

questionable, using OPM criteria. However, we did not evaluate 

the quality of these individuals' performance. 

Schedule C Employees 

Schedule C positions are excepted from the competitive 

service because of their confidential and policy-determining 

nature. The Commission processed 22 Schedule -C appointments for 

17 individuals employ.ea during the period of our review. We 

identified two basic deficiencies for all of these 

appointments -- no qual•ification standards were used and 

appointments were not properly documented. 

Because the Commission has not established qualification 

standards for its Schedule C positions, it was not possible to 

determine the appropriateness o.f the Commiss.ion' s actions or the 

appointees' qualifications. We observed that two GS-7 temporary 

employees were promoted directly to Schedule C GS-11 and one 

GS-7 to GS-12; that a consultant was converted to a Schedule C 

GS-13 and, 17 months later, through successive promotions as 

6 

https://employ.ea


25 

few as 5 months apart, became a Senior Executive S_ervice 

noncareer level 3, representing a $30,000 increase in salary, 

and that three Schedule C promotions were made before the new 

positions were approved by OPM. 

Use of Special Needs Hiring Authority 

It was alleged that the Commission may have circumvented 

merit selection procedures by the use of, the special needs 

hiring authority. These temporary appointments, which are not 

competitive, are supposed,to be used only when the leg_itimate 

needs of the agency cannot be served by some existing 

appointment authority. We reviewed the Commission's use'of this 

authority during the period from October 1982 through December 

1985 to determine how often it was used and whether the 

Commission converted any individuals hired under the 

special needs authority to career appointments. 

The Commission made 21 special needs appointments in the 

period that we reviewed. we examined eight ,of these 

appointments for which records were available at the Commission 

and found no dqcumenta.tion to show the nature of the unusual or 

emergency circumstances requiring the use of the authority, 

Seven of these were extended without documentation that the 

original conditions for the appointment still existed. The 

Commission used this authority to .employ at least one ind,i'.!'idual, 

while a Schedule C authorization was pending because the 

employee had reported to work before the Schedule C 

authorization was-approved by OPM. 

7 
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·There was one conversion of a special needs appointment to 

a career appointment, but this person was appropriately 

converted based on· reinstatement eligibility to a career 

position. 

Referrals From State Employment Service Offices 

We were asked 'to find out whether the Commission had 

notified the District of Columbia's Department of Employment 

Services of job vacancies and, if so, how many referred persons 

were hired by the Commission., Federal agencies, are required by 

statute to notify state employment service offices and .OPM of 

any ·vacancies for temporary positions in the competitive service 

that are to be ·filled outside the OPM register. Agencies are 

also required to establish detailed procedures for operat•ing 

their temporary employment programs to 'meet these requirements. 

According to the Comniiss·ion • s Personnel Officer, temporary 

appointment announcements are sent to the employment service 

offices in Maryland, Virginia, and the District of Columbia. 

However, the Commission did not have records showing that this 

had been done-. Moreover; the Commission• s administr·ative 

inst.ructions do not address notification o-f these offices or'of 

OPM. The Commission maintains no separate records on how many 

people were referre·d by the state offices or, •of those, how many 

were hi'red'. However, the P,ersonnel Officer said he was able to 

reconstruct from referrals attached to job applications 26 known 

referrals for 15 vacancies from October 1984' to December 1985. 

Three applicants were judged to be quali.fied, but none were 

selected. 

8 



Affirmative Action 

~oncern was expressed about the extent to which affirmative 

action was taken by the Commission to hire and promote ~women and 

minorities. We requested the Commission's affirmative action 

hiring goals and accomplishments for fiscal years 1983 through 

1985. The accomplishment report for 1985 and the hiring goals 

for 1986 had not been approved by the Staff Director wgen we 

finished our work, so we were only able to review the 

accomplishments through fiscal year 1984. The Commission does 

not have affirmative action promotion goals, nor are such goals 

required. 

The Commission sets hiring ~oals by comparing the profile 

of its women and minority employees with the ,profile of the 

Washington, D.C., metropolitan area civilian labor force. The 

Commission's goals since fiscal year 1982 have focused primarily 

on the underrepresented minorities of American Indians/Alaskan 

Native, Asian American~/Pacific Islanders, and Hispanics., The 

goals include career and Schedule C employees, but not 

temporaries or consultants. The Commission partially met its 

goals in one job category out of four in each of 1983 and 1984. 

Awards and Promotions 

We were asked to look at the difference in promotions and 

awards given to new hires compared to long-time career 

employees. It was believed that the new hires (those hired 

after the Commission was recons~ituted) were receiving more 
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favorable treatment. We found that new hires, in general, had 

not been receiving more favorable treatment, but this pattern 

could be changing. 

Between October 1, 1982, and December 31, 1985., 11 

employees received one or more awards. less. than one year after 

receiving a previous award, with one employee receiving three 

awards in less than a year. All of these individuals were 

career employees who had been hired by the Commission prior to 

its reconstitution. 

The majority of award recipients were career employees who 

were employed by the Commission before December 1, 1983. 

However, in fiscal year 1985, new hires received 25 percent of 

the awards, which represented over 30 percent of the total 

dollar amount of the awards given. This was generally in 

proportion to their population. 'The average award amounts for 

1985 and for the first quarter of fiscal year 1986 were greater 

for new hires than for those hired before the reconstitution of 

the Commission. 

Our review of promotions showed that most of the promotions 

went to career employees and employees hired before December 1, 

1983, until the first quarter of fiscal year 1986. In that 

quarter, 6 of the 9 promotions went to new hires, 5 of the 9 to 

noncareer employees. 

We were also asked whether any employees received a 

promotion without serving a year in grade. Career federal 

employees above GS-5 must serve at least one year in grade 

10 



before becoming· eligible· fo-r promotfon·: Thi's restriction 

applies to· promotions to competitive positions, and, 

therefore; does not apply to promotions within the excepted 

service such as those of Schedule C employees, students, ·or 

attorneys. During the period ·that we ex·amined, 10 Commission 

employees were promoted -without serving one year in grade, but 

all were exempted. Five of the 'fo were Schedule c employees; 

one was promoted three' times in less than 17 months, and another 

was promoted twice in less than 10 months. The other five, with 

one promotion each, included an attorney, two students, and two 

clerical employees below GS-5. 

Commissioners' and Special Assistants·•· 

Billings and Financial Disclosure Reports 

There were several concerns regarding the billings·'for time 

spent on Commission business. 'Of primary concern was the almost 

full time level of billings by the Chairman and his Special 

Assistant, for what were thought to be part-time positions. We 

found, however, that the Commission does not limit the number of 

days the Commissioners or their Special Assistants can work each· 

year. 

The Commission ·paid ·the Chairman for 233 'days in fiscal 

year 1983, the same in fiscal year 1984, and 24·0 days in fiscal 

year 1985, amounting to about $188,000 over' the 3-year period. 

The other Commissioners billed less than half as much time to 

the Commission. The Chairma·n-• s Special Assist·ant was paid for 

1f 
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221 days, )79 days, and 239 days for the same fiscal years, 

amounting to about $100,000.J The othe~Special Assistants (wi~h 

one exception in one year) billed less time to the Commission. 

A related item of interest was whether the Commissioners 

and Special Assistants derived substanti?lly all of their income 

from the Commission. We reviewed the latest financial 

disclosure statements filed by five Commissioners and two 

Special Assistants. Not all of .tl)e Commissioners and Special 

Assistants were required to file such statements because they 

had not billed more than 60 days in a calendar year. 

We found that none of the CommissJoners who filed 

statements relied on their Commission salary as their sole 

source of income. In fact, in no case was their Commission 

salary greater than SO percent .of their total reported income. 

Even when earned income alone was considered,, the -relationship « 

of the Commission salary to total,earned income ranged from 

minimal to 69 percent. 

One Special Assistant's Commission salary represented over 

75 percent of total reported incqme while the ·other Special 

Assistant's salary represented less than 60 percent of total 

reported income. When only earned income was considered,, the 

relationship of the Commission salary tq total. earne.d income was 

82 and 100. percent, respectively, for the two Special., 

Assistants. '[. ~l• ,t 

We did not attempt to determine the completeness or 

accuracy 9f the financial disclosure reports, but only used them 

12; 



31 

as indicators of non-Commission income. However, a Small ~ 

Business Admin;stration investigation of the Chairman's and his 

Special Assistant's business dealings raises questions about the 

accuracy of their reporting of outside income. The Small 

Business Administration was still reviewing this matter when we 

completed our work. 

We were also asked to look at the role of Special 

Assistants in general and the tasks they billed for. We found 

that the nature of the billings was consistent with their job 

descriptions. However, there were conflicts in Commission 

records between the support for salary payments and the amounts 

paid. 

Travel 

We were asked to compare travel costs before and after the 

"new" Commission came into being, as well as to determine the 

extent of first class and overseas travel and the extent of 

travel by the Commission-' s Office of General Counsel. Travel 

costs have increased, but the total number of trips has been 

about the same. We found a problem witq certain~other sources 

paying for portions of travel of some Commissioners and 

Commission staff, constituting a possible unauthorized 

augmentation of appropriations. 

Each Commissioner has a blanket travel authorization 

allowing travel within the continental limits of the United 

States for a full fiscal year. Although Commissioners can 

approve their own. trips, they must abide by General Services 

13 
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Administration travel guidelines. One Commissioner travels 

first class routinely, and this has been justified byra letter 

from his physician.. According to vouchers they submitted·, 

travel by Commissioners and Special Assistants.was to attend or 

participate in such activities, as Commission meetings, hearings; 

or conferences and to make speeches. 

The total ·number of trips·. by Commissioners remained 

relatively constant over the :Last.four fiscal years. In fiscal 

year 198·2, they took 88 ·trips costing about $40,000, whereas in 

fiscal year 1985,, they took 93 trips costing about $67,000~ The t

Chairman made the most tr~ps,.ranging from 20 in fiscal year 

1982 to 36 in fiscal year 1985. His Special Assistant made 4 

trips in fiscal year 1982 and 21 in fiscal year 1985. 

According to Commission records, the former Staff Director 

traveled to Israel at the invitation of its government to 

discuss affirmative action and civil rights issues with Israeli 

officials. This was the onJ:y'overseas travel paid for by the 

Commission. 

We have been advised by General Services Administration 

officials, who. review and approve the travel vouchers, that 

Commission personnel have generally been in compliance with 

travel regulatio.ns I only small amounts have been disallowed on 

individual vouchers over the -years. 

Travel by the Commission's Office of General Counsel staff 

diminished substantially since fiscal year 1982, when 45 trips 

were made. Only six trips were made in .f isca•L year 1985-,-_three 
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for mission-related projects and three to make speeches and to 

partic~pate in. conferences. 

The Chairman's travel vouchers showed that other sources 

paid for his travel and/or lodging in 45 instances in the 117 

trips he took over four years. In most instances, he did not 

identify these other sources on his vouchers. To a lesser 

extent, vouchers for other Commissioners and Commission 

employees showed travel expenses paid by outs:i!de sources, ·also 

often unidentified. 

Donations from private sources for official travel 

constitute an unauthorized augmentation of appropriations, 

unless the employing agency has statutory authority to accept 

gifts or if the donor qualifies as a non-profit, tax exempt 

organization under Section 501(c)(3) of the Internal Revenue 

Code. Such donations can also constitute a violation of 18 

u.s.c. §209, which deals with supplementation of salary, 

but the Civil Rights Commissioners are exempt from the operation 

of that provision. 

we found that the Commission has no statutory authority to 

accept gifts. Therefore, unless the contributors'qualified as 

501(c)(3) organizations, and other requirements were met, the 

Commission travelers had no authority to accept such payments. 

The Commission has no procedures to insure compliance with the 

law even) though the Offi.ce of Government Ethics and the Office 

of Personnel Management. have suggested certain steps that 

agencies should take .to preclude improper augmentation o.f. t·he.ir 
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appropriations. We also learned that the General Services 

Administration did not check for unauthorized augmentation of J 

appropriations when reviewing travel vouchers of Commission 

employees. However, the Commission ts responsible for ensuring 

that such unauthorized augmentations do·not occur. 

We asked the Commission to identify the payment sources in 

all instances where they were not shown on the travel vouchers. 

Our review of this information shows that some of -the outside 

sources should not have paid these expenses. 

Appropriation Earmarks 

We were asked tp look at the· allocation .of Commission 

overhead and to determine whether the Commission had 

inappropriately adjusted its overhead allocations to st·ay within 

the budget activi,ty earmarks imposed by its fiscal year 1985 

appropriation act. Because of, the way that the earmarks were 

established, the discretion that the Commission has in' 

allocating costs, and th/;! poor condition of the Commission's 

budget records, we cannot say that the Commission did not cpmply 

with the 1.985 .e.armarks .. 

In general, Commission overhead is allocated .in direct 

relation to the salary costs in each .budget -activity. This <is 

an appropriate technique. However, the· lack of documentation of 

the Commission's budget-setting process pr,ecluded a firm· 

determination about which costs shoula remain in an earmarked 

budget activity and which should be allocated as overhead to all 

seven earmarked budget acti:vi;tie~. As .a case :in point, we were 
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unable to conclude whether the Commission should have included 

printing costs in overhead, as it did ,in, 1985, or whether 

printing costs should have been a direct charge to the 

Publications Preparation and Dissemination budget activity. 

There are some .indications that the Commission prepared the 

budget with printing as a direct charge .. If the Commission had 

charged its. printing costs to the Publications budget activity, 

the appropriation earmark for that activity would have been 

exceeded. 

The ·commission requested and received permission from the 

Congress to shift $'421,000 from three budget activities to the 

Hearings budget activity so that a third hearing could be held 

during fiscal year 1985. This hearing was actually held in 

November 1985 -- the second month of fiscal. year 19.86. After 

our repeated requests for documentation on how this $421,000 was 

used in fiscal year 1985, the Commission responded that it had 

turned $112,000 back to Treasury and that $83,000 had been 

incurred in direct salary charges and benefits .for the• November 

1985 hearing during fiscal year 1985. According to the 

Commission staff, the remaining $226,000 was used to. cover 

overhead costs of $51,000 and other unidentifiable costs .in the 

hearings budget activity. 

The $83,000 salary figure is questionable. We have 

do.cumentation showing that before responding to our i:equests for 

an explanation of how the money was spent, the Commission's 

General Counsel changed his own time charges, as well as the 
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time charges. of the staff that. he said worked on planning the 

November hearing. These changes show much greater fiscal year 

1985 charges to the hearing than the staff originally 

submitted. Most of· the increases, howeve.r,, were t:o the time 

charges of:the·General Counsel and his Deputy. We questioned 

four other staff members who are -still •at the Commission; only 

one ag-reed that the changes to his time .charges were correct. 

Lobbying 

we were asked to review letters that the Chairman of thej 

Commission sent to four Member.s of Congress. In these letters, 

he expressed his opposit•ion .to a, bill amendment that he stated 

would require the imposition cif racial,, sexual, ·and ethnh:: ,, 

quotas in. the hiring of Foreign Service offic.ers. The letters .,, 

stated ·th·at· the amendment violated the policy of the Civil: 

Rights Commission~ We were asked whether the Chairman's actions 

violated any federal anti-•lobbying restr'ictici'ns and whether the 

Commission had,. in fact, taken the position cited by the 

Chairman in the letter_s•. 

There are two types· ·of restrictions cin lobbying by •) 

.government officials 'to support or oppose pending 

legisla"tion -- restr'i:ctio•ns in ·appropriatio•ns .acts "and cr.iminal 

provisions. Based on our review of the restrictions,, we· ·found 

no conflict .with the Chairman1 s .wri:ting -of these.lett·ers. The 

lett·ers reflected an o•f{icial .position of the CL~il Rig_hts 

Commission on the imposition: of rac-ial.•.quotas. The ·Chairman.•·s 

statements on quotas wei::e con.sis-tent with a policy. statement 

adopted by the Commission in January 1984 by a 6-2 vote. 
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There is a question, however, as to whether the bill 

amendment was referring to go_als 'or "quotas. The Chairman 

considers goals and qu6'tas ·1:0 be more alike than~different. 

The Commission's January '1984 policy statement opposing q-:.iota·s 

alludes to Commission opposition to all forms of racially~ 

preferential treatment, but does not specifically mention 

goals. To our knowledge, the Commission has ·not taken an 

official position on goals. We concluded, however, that the 

anti-lobbying statutes would not prohibit the Chairman of che 

Commission, as 'ils spokesman, from expressing views on matters 

where the agency has not previously taken an official position. 

On the other hand, when we obtained copies of speeches 

given by the Commissioners, we found that the Chairman made the 

following statement, in part, in a prepared speech that he had 

delivered at least ten times to audiences in various parts of 

the country from March to July 1985: "I feel compelled at this 

point ·to appeal to each of you to attempt to defeat the Civil 

Rights Restoration Act of 1985."· Even though his statement 

reflect·ed the official view of the Commis•sion, there is some. 
cause for concern. While the Chairman stopped short of 

explicitly- asking members of the public to contact their elected 

representatives, the context of th·e speech' m'akes •it clear th·at 

the listener is being urged to do so. This statement appears to 

represent the type of remarks· the .restrictions on lobbying by 

government officials attempt to limit . 
.J. 
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State Advisory Committees 

There were several allegations with respect to the state 

advisory committees. These inv?lved the number 9fi- members on 

the committees,; the extensive participation by headquarters in. 

nominating members and chairs, who now are mostly white males; 

screening and delaying the issuance of committee reports; and 

changes in the relationship between committee chairs and 

Commission regional office staff. 

It is clear that the state advisory committees have 

undergone significant changes since being rechartered. 

Prior to 1985, the size of the committees varied, ranging 

from 11 to 33 members in each state. However, Commission 

regulations only require 11 members for each state committee. 

When the committees were rechartered in 1985, each committee was 

limited to 11 members at the recommendation of the former Staff 

Direc~or., She maintained that there was no apparent 

justification to tie the size of, a commit.tee to population and 

that larg~r committees were too costly. She also said smaller 

committees would h.ave better attendance and g):"eater involvement 

of members. 

During the 1985 rec;:hartering process, reg_ional directo'!=s 

submitted 561 recommepded.. committee members tc;, .he11dqua~..ters.~ 

Some existing committee members were nominated, as we_,ll as new 

indivi.duals. However! the former Staff Dire.ct?r and the former 

Assistant Staff Director for Prog,:-ams and Policy recommended 2!10 

other individuals as substitutes for 280 of the regional 
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nominees. These. two· 'officials also, nominated different chairs 

for 47 of 'the 50 committees. The revised nominations were then 

resubmitted by the regional off:i::ces;: The Commissioners approved 

the revised nominations as submitted. 

The rechartered committees are now about 59 percent white 

vs. 49 percent previously and almost 65 percent male vs. about 

54 percent in the previous charter. Committee, chairs are now. 72 

percent white vs. 29 percent .previously, and 92 percent o.f the 

chairs are male compared to 61 percent previousl.y. Tqe chairs 

set the agendas for committee meetings, atteQd conferences, and 

have a network among themselves and Commission officials in 

headquarters. 

The relationship between the committees and the regional 

offices has changed. Committees are obtaining less input from 

the regions, and some regional officials told us that because of 

controls imposed by headquarters they cannot express their views 

to the committees as they did in the past. Before the 1985 

rechartering, the regional staff exercised more influence ov~r 

the committees in project identification .. 

Until fiscal year 1985, the committees' primary method of 

advising the Commission was reports. In that year, they began 

using briefing memoranda as an alternative to formal reports, 

and 24 such memoranda were issued to the CommissioQers. The .( 

briefing memoranda concept was established by the former Staff 

Director as an alternative to formal committee reports. They 

are not published and are submitted to the Commissioners for 

informational purposes only. 
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The number of committee reports released~by the Commission 

has declined substantially since fiscal year 1983,. going from 36 

in that year to· 3 and 2:, resp·ectively, in~fiscal years 19.84 and, ,. 

1985. Moreover, the two reports released in fiscal year l985 

were not released as Commission documents. Thus far in fiscal 

year 1'986·, the Commission has approved eigqt reports for 

release·. All of these reports resulted from studies initiated 

by the committees before the 1985 rechartering. Projects-in

process have also declined 0 from 0 40 in fiscal year· 1983 to 14 in 

fiscal year 1985: Currently, there are s:i:x projects in 

process. -Although the Commission considers the committees to be 

its "eyes and ears," the number of factfinding meetings went 

from 12 in 1983 ·to none in 1985. Ttiis meeting category was not 

listed in the Commission's fiscal year ·1987 budget submission. 

Use of Commission Automobile 

It was alleged that the former Staff Director used a 

Commission chauffer and car to provide her with transportation 

between home-and work~ 

During a 3-month pe:r;iod in '1985, an automobile was kept at 

Commission headquarters instead of at the Commission warehouse 

in Alexandria, Virginia, where it is normally kept.. During 

approximately the same period of time, the Commission hired an 

employee whose duties included driving the car. He also had 

other clericaI and administrative duties.. The dr.iver said he 

maintained a log, as required, on the use of the car while he 

drove it, but threw it away after he left the Commission, a week 
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after the Staff Director left. Commission instructions require 

that such logs be turned in to the Office of, Management. 

The former driver told us he did not transport any 

Commission employee between home and work. We were.also,given 

statements by the former driver and the former Staff Director 

that the automobile was used for official ·purpo·ses while it was 

stationed at Commission headquarter.s. 

Contracting to Support the Commission's Mission 

We were asked to determine the extent· of the work 

contracted by the Commission and whether such contracts were 

subject to competitive bidding. 

During fiscal years 1984 and 1985, the Commission obligated 

over $930,000 on 622 mission-related contracts. While the 

number of contracts was about equal in the two years, the 1984 

obligations were much greater ($722,000.) The largest 

obligations were for the Office of Programs and Policy with over 

$506,000 in 1984 and almost $83,000 in 1985. 

Competitive bidding is generally required for all contracts 

over $25,000, and there were only two contracts this large, both 

awarded in fiscal year 1984. The smaller contract ($53,000) was 

awarded noncompetitively to the National Committee Against 

Discrimination in Housing to prepare a nationwide directory of 

private fair housing agencies. Federal regulations allow such 

noncompetitive awards when certain conditions are met, but the 

contract file did not document the existence of those 

conditions. The Commission's Solicitor, who is also the 
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contra9ting officer, told us• these conditions_ were met. Tq!! 

other contraqt, initi-a,l.ly compe,tit:i,vely, awarded at $44.4,000, was 

with the System Development Corporation to prepare a report o~ 

the effectiven!,!SS .of various ~chool des!,!greg,ation p],ans. This 

contract.. has been novated t..o the Unicon Rese~rch Corporation,, 

and th~ Commission has been qonducting an evaluation to 

determine whether it can be satisfactorily completed. 

This concludes my prepared remarks. I will. now be pleased 

to answer any questions that you may have. 
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ATTACHMENT I ATTACHMENT I 

EMPLOYMENT TRENDS IN 
THE U.S. COMMISSION ON CIVIL RIGHTS 

Concern was expressed that consultant, temporary, and 
Schedule C employees were being hired in place of career staff, 
leaving career positions vacant. 

We were requested to (1) examine the staffing levels for 
headquarters and regional offices., ( 2) determine t-he career 
vacancies in such offices, (3) determine the numbers hired and 
salary costs associated with consultant, temporary, and Schedule 
C employees, and (4) determine whether consultant, temporary,
and Schedule C employees were peing_ useg as substitutes for 
filling career vacancies. 

,. 
The Commission hi~es employees under Vqrious typ,es of 

appointment authorities, that is, career, temporary, Schedule c, 
and consultant. In general; these appointment authorities are 
as follows: 

Career a permanent app,ointment in the competiti.ve. 
service for which the appointee has met the 
service requirements for career tenure and has 
competitive status. 

' a appointment in the competitiveTemporary nonstatus 
service for a specified period ·,not: to exceed one 
year. Extensions of up to three years are 
possible. 

Schedule C an appointment in the excepted (noncompetitive) 
service of a policy-determining or confidential 
nature. 

Consultant a temporary or intermittent appointment in the 
excepted service of an advisory, rather than 
operational nature. 

Table I.1 shows the staffing levels indicated by 
Commission records for employees in headquarters and the 10 
regional offices as of October 1983, October 1984, and September 
1985. (The Commission did not have available staffing level 
information for October 1985 when we completed our work.) The 
Commission could provide data on temporary employees for 1984 
and 1985 only. We estimated the number of temporary employees 
for 1983 from information available in Commission personnel 
records. 

/ 
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ATTACHMENT I, ATTACHMENT I 

Table I .1 
Number of Staff by TyEe and Location in 

1983 , 1984, .and .1985 

Number of staff as of: 
Employee type 

October October September 
Headg:uarters 1983 198512.ll 
Career 146 139 125 
Temporary 13 17 22 
Consultant 9 19 25 
Schedule C 3 11 9 
Othera 7 12 11 

Subtotal 178 198 192 

Regions 

Career 67 62 58 
Temporary 3 4 5 
Consultant 0 ,:'• (i 0 
Schedule C 0 0 0 
Other 0 0 0 

Subtotal 70 66 63 
Total 248 264 255 

--~ = = 

aincludes Commissioners, the Staff Director, employees retained 
under an Intergovernmental Personnel Act Agreement, and 
non~areer Senior Execut:i:ve Serv·ice· members. In December 198'3, 
the number of Commissioners increased from six to eight with 
the passage of the U.S. Commission on Civil Rights Ac·t of 1983. 

As table I.1 shows, the·.:number of consult:ant·s and Schedule 
C employees reached their highest levels in 1984. In fact, the 
number of consultants more than doubled while the number of 
Schedule C employees increased nearly four-fold from 1983 to 
1984. During this time, the number of temporary employees 
increased by about one-third. The number of Schedule C 
employees dropped about 18 percent from 1984 to 1985. However, 
both the number of consultants and, temporary employees each 
increased by about 30 percent in l985. From· 1983 to 1985, the 
total of all three types of noncareer staff more than doubled. 

' . 
On the other hand, the number of ca,i:eer_ s:taff decreased 

over the same period. By 19 85, th.e number of headquarters 
career staff had declined by 14 percent from the 1983 level, and 
career staff in the regions had declined by 13 percent. 

< 

Tables I.2, I.3, and I.4 show, th,e~var'lobs Co~is;:ion units 
to which the employees were assi:91!,e~ curtng 1~8},. ¥i98{, and 
198 5. K .- • 6 ~ • ) :: :-.. ,. "" 

"-

2 



~ 

~· cifi.a;s ~ 

Tcble I.2 
Staffin:J !:?I'. Q:mnissim Unit: 

Octcta- 1983 

SdBitl.e 
~ Ca'atltat __c_ Q!!!!: 

'lbtal. 
fillErl 
p:aitias Va:i:n::ies 

'lbtal. 
aJt:h:ri2J'rl 
p::sitias 

~ 
! z 
1-3 

H 

w 

Cbnnissiae:s 
Staff rir:a:txr 
Clret'al Ch.real 
lmJl:qn ~icy lelliew 
BJ.Jal Btpl.<)1ne1; qp:rtu,ity 
SJl.i.cit.T:r 
l:m]rar6 crrl Il:ll.icy Blah.a:im 
~ 
Q;gimal. l:m]rar6 
Orgtessicral crrl B.illic l\ffairs 
Rl:b:al. Civil Rig-cs Ehfi:rcarert: 

attotal. 

0 
1 

19 
34 
2 
3 
5 

42 
5 

18 
17 

146 

0 
2 
3 
j 
0 
0 
1 
5 
0 
1 
0 

"IT 

0 
2 
0 
4 
0 
0 
0 
1 
1 
1 
0 
9 

0 
3 
0 
0 
0 
0 
0 
0 
0 
0 
0 
3 

6 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
7 

6 
9 

22 
39 
2 
3 
6 

48 
6 

al 
17 

178 

0 
4 
7 
2 
0 
0 
1 
5 
2 
3 
3 

Zl 

6 
13 
2)' 

41 
2 
3 
7 

53 
8 

23 
al 

205 

,I>-
o:i 

ie:Jiml 61 3 0 0 0 70 10 00 

'Jl:A:al 213 1~ 
= 

9 3 7 
= 

248 
= 

-:r, 
= 

:?115 
= 



~ 
Toole 1.3 ~ 

Staffirg ~ COUnissim Unit ri:s:Octd:er 1984 t<J z 
,;J

'lbtal 'lbtal 
Hs:taille fil.la:I a.it:h:rim:1 

1-ea:lµrt.ers' cffi.cm ~ Ccrs.11.talt C p:Bit:irm Villl'cies (l'.Eitia-s~ ~ 

<J:mnissia-e:s 0 3 0 4 B 15 0 15 
9:aff Di.recta: 6 1 0 3 2 12 0 12 
Gretal Cb.real 2, 1 0 0 1 23 3 26 
B:oJralE arl Rilicycl 3 3 19 2 1 28 0 28 
B:µ11. ~ (Wrtmity 2 1 0 0 0 3 0 3 
SJlicit:rx 3 0 0 0 0 3 0 3 
~ 28 0 0 0 0 28 5 33 
Planirg arl G.xlroiretiaf> 4 0 0 0 0 4 0 4 

38 6 0 0 0 44 6 50 
,i,. ll33imal. B:l:graTS 5 1 0 0 0 6 1 7 

O:.rgressimal. ~ B.tll.ic J!.ffairs 17 0 0 2 0 19 0 19 

~ 

~ 
l'lieral Civil Rig)ts ~ 12 1 0 0 0 13 7 20 

SJ:b:lt:al 139 17 19 1f 12 198 22 220 

il3310E 62 4 0 0 0 66 10 76 

,.'lbtal 201 21 19 11 12 264 32 296 
= == 

a1n .J..tl.y 1984, tte CJ:mnissim divioo:l tte <l:fi.cE cf B:l:graTS arl Ril.icy leliew irxD tte a:fioo of le93ar:dJ arl tte a:fi.cE of 
Pt1::graffi. arl R>licy. 

:,, 
,. ,;JbnE a:fi.cE of Bx:graJs arl Rilicy ENaluatim WE a:ol.islm arl a re..i Planirg arl Cb::rdinatim lhit WE e,t.a:i1.is1m in .lll.y 1984. 

' -

I 
~ 

,;J 

H 

https://B.tll.ic


~ 

1~• cffices 

TcbleI.4 
Staffirg !:?i'. Caunissim Unit 

5e!:i.e11B:1985 

catea: ~ O:rall.ta-t: 
atalil.e 
_c__ 2!:!!! 'lttal.a 

~ 
() 
:Il 

~ z 
8 

H 

" 

UI 

<l:mnissiae:s 
9:aff Di.re:ta: 
Greral. Camel 
O:fice cf l"roJralS arl lblicy 
B:J.lal BfEll.c¥rent (Rxrtulity 
Micitrr 
Planirg au Cln:rlinatim 
M:rl:g31at 
R:seard1 
le]imal. l"roJralS 
Cl::n;Jressimal. au R.til.ic Affairs 
Eedmll. Cj.vil Rigll:S 0Jal.ual:.im 

Simt:al. 

0 
5 

21 
5 
2 
3 
3 

36 
16 
6 

14 
14 

125 

0 
4 
1 
7 
0 
0 
0 
8 
0 
1 
0 
1 

22 

0 
0 
0 

25 
0 
0 
0 
0 
0 
0 
0 
0 

25 

4 
2 
1 
2 
0 
0 
0 
0 
0 
0 
0 
0 

·9 

8 
0 
1 
2 
0 
0 
0 
0 
0 
0 
0 
0 

1T 

12 
11 
24 
41 
2 
3 
3 

44 
16 
7 

14 
15 

192 

~ 
00 

le]ias 58 5 0 0 0 63 

'lbtal 183 Zl 25 9 
= 

11 255 

cthille 1983 m:I 1984, tte Cl:mnissim said it did rrt nairi:ain wr.crcy data in 1985. 
1-b,a,,er, tte <l:mnissim' s fiscal year 1987 b.rl;Jet s.tmissim an,m 55 cf its 236 
i:elllBl:ti: carea: p::sitim3 lllfilla:l at tte ail of fiscal yea: 1985. 

~ 
~ 
() 
:Il 

~ z 
8 

H 



ATTACHMENT I' ATTACHME~T. l 
[-, 

SALARIES OF CONSULTANTS, TEMPORARY, AND SCHEDUL,E C EMPLOYE.ES 

Table I.5 shows the total salaries from Commission records 
that wer~paid to consultants, t~mporary, and Schedule C 
emplo_yees d'uring fiscal years 19.83 to 1985. It also shows the 
amounts paid to all other ·commission staf_f during the same time 
period. • ' ' 

Table I .5 
Salaries by Type of Staff 

Fiscal Years 1983-1985 

Fiscal years 

Type of appointment 1984 ~fill 
( thoii'sands) 

Temporary and-part-timea 
Consultant 

'$ 201. 7 
29.3 

$ 312.,0J 
78.4 

$ •452.0 
30. 0 

Schedule C 49.6 164.7 303.2b 
Subtotal 280.6 555. 1 785.2 

Other employeesc 
Total compensation 

7,432.6 
$7,713.2 

7,066.9 
$7,622.0 

7,322.8 
$8,108.0 

~he Commission could not sepai:;ate the salaries of tempor_ary 
and part-time employees. Ho~ever{ a Commission official 
estimated that 90-95 percent of the part-time employees are 
also temporary employees. • 

bwhile the numbers of Schedule Cs were similar for specific 
points in time ln 198·4 and 1985, as shown i.n tables l. 3 and· 
I.4, the salaries almost doubled in fiscal ye_ar 1985 due to a 
combination of their being· employed for a greater portion of 
the year, promotions! and'

1
a. greater number employed, during the 

year. 

CAlso includes other compensation such as awards for,, all 
employees. Any awards given to consultants, temporary, and 
Schedule C employees are included in these amounts. 

As a proportion of total compensation costs, salaries for 
consultants, temporary, and Schedule C employees increased 
during the 3 years--from 3.6 percent in 1983 to 9.7 percent in 
1985. 
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ATTACHMENT I ATTACHMENT I 

CONSULTANTS, TEMPORARY, AND SCHEDULE C 
EMPLOYEES .HIRED IN 1983, 1984, and 1985 

The Commission did not'have summary data on the number of 
consultants, temporary, and Schedule C employees hit:ed for each 
year. However, we were able to identify the ·hiring informatio~ 
by using various personnel records. Table I.6 shows how many· 
consultants, temporary, and Schedule C employees the Commission 
hired in fiscal years 1983, 1984, and 1985. 

Table I.6 
Consultants, Temporary, and Schedule C 

Employees Hired in Fiscal Years 1983-1985 

Fiscal years 

!Ypes of appointments 1983 1984 1985 ~ 

Temporary 
Consultant 

27 
5 

63 
29 

51 
7 

141 
41 

Schedule C 1 10 4 15 
Total TI 102 62 197 

= 
In addition, during the first 3 months of fiscal year 1986, 

the Commission hiz:;ed 10. temporary and 5 Sche.dule C employees, 
bringing the total number of noncareer employees hired since 
fiscal year 1983 to 212. (During this same period, the 
Commission 'hired 60 career employees: 10 in 1983, 33 in 1984, 
12 in 1985, and 5 in the first 3 months of 1986.) 

Table I.1 shows that.1~7 of the 212 appointments were 
either renewed under the same or a different .appointment 
authority after the original appointment expired, or the 
original appointments were still ,in effect as of December 31, 
1985. These 117 appointments covered 93 employees, that is, 
some of the employees received more than one appointment. Of 
the 93 employees, 73 were sj:il~, employed by the. Commission on 
December 31, 1985. 1 r • 
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ATTACHMENT I ATTACHMENT I 

Table I .7 
Status of Consul tants, Temporary, 

and Schedule c Employees Hired Since 
Fiscal Year 1983 

Originial Originai 
appointment appointment Original 
expired, expired, appointment 

Type of employee employee still in 
appointment not rehired rehired effect 

Temporary 77 54 20 
Consultant 13 7 21 
Schedule C 5 4 11 

Total .95 65a 52 
= =' 

aThese 65 appointments account for 41 employees of whom 21 were 
still employed at. the Commission o_n December 31, 1985. 

we examined the types of~new app9intments given in the 65 
reappointments. As shown in table I.8, most of th~ rehired, 
temporary employees were given new temporary appointments, and 
the Schedule Cs were rehired either as Schedule C or appointed 
to Senior Executive Service noncareer positions. The 
consultants were rehired in a variety of new appointments~ none 
were given new cons~ltant appointments,; 

Table I .8 
New Appointments For Rehired 

Consultants, Temporary, and Schedule C Employees 

Original appointments 

New appointments Temporary Consultant Schedule C Total 

Temporary 
Consultant 

40 
1 

2 
0 

0 
0 

42 
1 

Schedule C 8 2 2 12 
Career 5a 1 0 6 
SES noncareer 0 1 2 3 
Otherb 0 1 0 1 

Total 54 7 4 65 

aThree were conversions based on reinstatement eligibility, one 
was converted after selection from an Office of Personnel 
Management (OPM) register, and another was converted under OPM 
authorization for direct hire. 

bRetained under an Intergovernmental Personnel Act agreement 
with a non-profit organization. 

8 



52 

~, •r 

ATTACHMENT -I • ATTACHMENT ''I 

ABOLISHMENT OF REGIONAL ATTORNEY POSITIONS 

During fiscal year 1985, the Commission decided to abolish 
its 10 regional attorney pos-itions (On!! in each regional 
office.) and assign their ,functions to the h~adquarters' Office 
of General Counsel. A Comm'ission official explained that the 
legal workload was too low to justify an attorney in each 
region. Before this decision was made, three of the 10 
attorneys-left the Commission. The Commission considered 
assigning .one attorney to represent two regional offices, but 
decided against it. It began abolishing these positions, using 
reduction in force procedures for the remaining regional 
attorneys -i.n the first month of fiscal yea~ 1986. A Commission 
official estimated that it spent $30,000 for the reduction, but 
will save $130,000 during fiscal year 1986. Regional offices 
now must obtain legal assistance from headquarters. 

We interviewed 12 officials fo 4 of the 10 regioniil 
offices. Almost all of the 12 officials (regional directors and 
professional staff) had· worked .for !:\le Commission over 5 years 
while over half had been with the Co'mmission over 10 years. 
When asked what regional attorneys did, all identified duties 
such as legal research/advice, and legal reviews of 
documents/evidence. A few mentioned that attorneys also helped 
by tracking states' laws within. the region and assisted with 
other staff work when the legal workload was low. : 

We asked the regional officials for their opinions on how 
the loss of the attorney positions wou•ld affect regional 
operations. Half of them viewed the impacts:as negligible or 
balanced. Two were not sure what impacts would emerge, and four 
cited negative impacts--especially·delays in getting legal 
assistance from the Office.of General Counsel. Two of the four 
also· expressed concern that' headquarters' ·control of legal 
assistance may adversely i~fluence the regions' work. 
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ATTACHMENT II ATTACHMENT II 

USE OF CONSULTANTS, TEMPORARY, AND SCHEDULE C EMPLOYEES 

', 

Concerns were expressed that consultants were hired to 
perform work that. should have been done by career employees and 
were performing duties f9r which they were not hired. , 
Consultants were alleged to have held contracts wi.th the 
Commission at the same time and compensation for both was 
overlapping. The Commission was also alleged to have 
circumvented merit selection procedures that require job 
advertising and competition among qualified applicants. 

We were requested to examine the use of con;uitants, 
temporary, and Schedule C employees at the Commission to· 
determine whether (1) appropriate hiring guidelines were 
followed for those employees, (.2.) consultants' duties overlapped 
with those of career staff, and (3) consultants held separate 
contracts with the Commission. 

CONSULTANTS 

The Office of Personnel Management (OPM) defines consultant 
and consultant position in its Federal Personnel Manual as 
follows: 

•consultant means a person who serves primarily as an 
adviser to an officer or. instrumenJ:ality- of the; 
Government, as distinguished fr.om an -officer, or. 
employee who carries out the ag·ency' s duties and 
responsibilites. A consultant provid_es· views .or 
opil}ions on problems. or :questions- ;Presented by the 
agency, but- neither performs nor supervises 
performance of operating functions (23 Comp. Gen. 
:497 l. Generally, a _consultant .has a high degree of. 
broad administrative, professional., oi: technica-1-
knowledge or experience which should make the advice 
distinctively valuable to the agency.'' 

"A consultant position is .one ..;hich primarily requires 
performance of advisory or consultant s·ervices, rather 
than performance of operating functions.• 

.' The .statutory authority .to hire consultants ,is found. in 5-
u.s.c. §3,10.9, which· P,ermits the head of an. agency to hfre 
consultants when authorized .by an appropriation or other 
statute. The Commission is g.i:anted. this, authori.ty by "its own 
statute,. found. i,n, 4 2 u. S, C. ·s 1975d. Agencies may require ; 
consultant services either b:y contracting wij:h, organizati.on!l o;
indi:vidu_als 9r -by hiring individµals- as employees ...: Vai::iou.s 
federal laws and regulations apply, depending on the method 
used. 

10 
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ATTACHMENT II ATTACHMENT II 

When consultants are hired .as employees, thei.r posit·ions 
are. excepted from. the competitive service. Consultant service$ 
obtained in this manner create an employer/employee relationship 
and are covered by OPM's rules applicable to salary, travel 
expenses, conflict of interest, financial disclosure, 
divestiture, ethics, and work product. An independent 
contractor does not have the s·tatus of a government employee and 
is generally subject only to any constraints on the conduct of 
his/her affairs imposed by the contract. The Commission in its 
Administrative Instructions, has adopted these and other 
•Federal Personnel Regulations• for its use. 

According to 5 u.s.c. § 3109, agencies may employ 
consultants on a temporary or intermittent basis. Temporary 
employment is defined as continuous employment for 1 year or 
less .. Intermittent employment is occasional or irregula·r 
employment on programs, projects, and problems requiring 
intermi tt·ent services as distinguished from continuous 
employment. The Federal Personnel Manual says consultants· are 
properly used to obtain such benefits as: 

--specialized opinions unavailable in the agency or in 
other agencies; 

--outside points of view, to avoid too-limited judgment, on 
administrative or technical issues; 

--advice on developments in indu·stry, university., and 
foundat.ion research; 

--for especially important projects, the opinions of 
noted experts· whose national or· international prestige 
contributes to the undertaking's successi' 

--the advisory participation of citizens to develop or 
implement government programs that by their nature or 
by statute call for citizen participation; 

-the skills of specialized persons who are not needed 
continuously, or who cannot serve regularly or full time. 

The Federal Personnel Manual also cautions that: •The 
improper employment of experts and· consult.an.ts is not only 
illegal, it is wasteful and destroys the·morale of the career 
specialists.• Examples of consultant e~ployment considered 
improper are to: •give a particular person temporary or 
intermi tt·ent appointment solely in anticipation of a 
career-conditional appointment, do a job ·that .can be done as 
well by regular ·employees,. do a full-time continuous job, avoid 
competitive employment· procedures, or avoid General Schedule pay 
limits.• 

11 
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ATTACHMENT II ATTACHMENT II 

The relevance of the distinction between intermittent and 
temporary consultant employment concerns the authority to renew 
the appointment. Accordingly, OPM has prescribed the following: 

-Intermittent consultant appointments can be renewed f,rom 
year to year: temporary consultant appointments ,cannot. 

--A consultant who served under a temporary appointment in 
one service year may be reappointed the nex.t• ye·ar' to the 
same position only on an intermittent basis or to a 
different position on a temporary or intermittent basis. 

In the latter case, OPM warns that: nEven when different 
positions are involved, reappointments resulting in service for 
more than two years in a row on a regular basis can give the 
appearance of continuing employment .... n 

The Commission Improperly 
Exercised its Employment 
Authority for Consultants 

Fr.om October 1982 through De"cember 1985, the Commission 
employed 41 consultants. 

We reviewed the Commission's consultant employment 
practices by examining the documentation contained in 31 
individual consultant's Official Personnel Folders and other 
files.· OPM requires, in addition to specific certification and 
employmen.t processing. procedures that: nAgencies will maintain 
information and records in such a manner that review at any time 
by representatives• of OPM will disclose whether there has been 
compliance with the civil service rules and regulations, and 
OPM's instructions.n Therefore, we relied upon the adequacy of 
the Commission's records to make determinations regarding 
compliance with the OPM review categories listed below. These 
31 consultants were either still employed by the Commission or 
their employment was recent enough that their personnel files 
were still av.ailable at the Commission. All 31 c.:>nsultants had 
intermittent 130-day limited appointments. 

We reviewed .the 31 appointments to determine whether (1) 
the positions were consultative in nature, (2) the employees'· 
qualifications for the positions were documented, (3) the 
Commission had determined that no conflict of interest existed, 
(4) the 130-day limitation on services for intermittent 
consultants was met, (5) the employment records were adequate 
and (6) appropriate ethical standards and employee financial 
disclosure reporting.requirements were applied. 

12 
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We found procedural violations of OPM requirements in all 
31 appointments. 

Because of the deficiencies in the records maintained on 
these appointments, we could not adequately assess compliance 
with employment requirements.. None of the files contained a 
statement of the consultants' duties and responsibilities. 
Therefore, we could not determine from these files whether the 
duties performed were consultative or advisory in nature. This 
lack of records also prevented an analysis of (1) whether the 
consultants possessed the necessary background to render 
advisory services to the agency; or (2) whether the consultants' 
services were needed. 

None of the files contained the required certification that 
the consultants' Statement of Employment and Financial Interests 
had been reviewed and determinations made that no conflicts of 
interest existed. 

In this respect, because all 31 of these ~onsultants were 
intermittent, 130-day limited appointments, they are regarded as 
"special government employees" and are subj·ect to many of the 
laws and regulations on ethics and financial disclosure 
applicable to regular government employees. Therefore, the 
Federal Personnel Manual requires agencies to permanentl-y retain 
in the official personnel folders for such consultants, 
certifications that financial disclosure stateme·nts have been 
reviewed, and determinations made that no conflict of interest 
exists; and certifications that, for appointments or extensions, 
"requirements concerning the position, appointee's
qualifications, pay, documentation, and use of the. appoi:'nting
authori ty have been met." 

OPM requires strict adherence to the 130-day limit. 
Twenty-one of the consultants' appointments were extended when 
their initial appointments expired. In none of the. 21· cases was 
the required documentation on the personnel action forms• show•ing 
the number of days worked under the ..original appointments. Our 
review of the Commission's time and attendance records, however, 
did not show that any consultants had worked more than 130 days. 

In defining an intermittent appointment as "occasional or 
irregu·lar employment", the Federal Personnel Manual cautions 
that·: 

"If at any time it is determined that the employee's 
work is no longer intermittent in natur.e, the 
employment must be terminated immediately.. " 

13 
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We noted that. thr.ee cons.ult-ants, .worked full-time and 
another worked ,substantially full:.:-time for the duration of· ,.thei:r· 
intermittent appointments. In addition to the. other appointment 
irregularities discussed below, the nature of the work .schedules 
of consultants A, B, c, and D raii.e questions r,egardi'ng the 
purpose of their appointments and the effectiveness of agency 
controls. Consultant A worked all 56 .regular ~ork dayi. 
(non-holid~y, Monday - Friday) from November 11, 1984, through 
February 2, 1985. Consui-tant B worked more than. full-time.; -67. 
days from March 18, 1984, through June 9, 1984, out of 59 
regular work days. Consultant .C also worked in excess of a 
normal full-time schedule; 59 .out of 57 work days from F.ebruary 
23, 1984, through May 12, ·1984.· Consultant D worked 60 days 
from February 24, 1984, until expirat:ion -of the appointment on 
May 24, 1984, out of a total of 65 r.egular work days;
substant:ially full-time. This consultant's appointment was 
extended on May 25, 1984, withou,t documenting the number of days 
worked 1,1nder the original appointment, permitting the consul tan.t. 
to work an additional 60 days ou.t of the next. 6.9 work days until 
September 2, 1984, when the consultant was given a special 
needs, temporary appointment. In.our opinion, these are not 
intermittent tours of duty. •Further, because consultant D had 
worked substantially full-time under the original appointment, 
the appointment should have been terminated, and the extension 
of this nintermittent" appointment was, therefore, improper. 

Because none of the files for these appointments had 
sufficient documentation of the consultants' duties, it was not 
possible to adequately evaluate their qualficat.ions for their 
assignments. In two cases, the Commission's official personnel 
folders did not contain the consultants' Personal Qualifications 
Statements or resumes.,--employment documents essential to 
determining and certifying qualifications for an appointment. 

At least fiye of the consultants appeared to be performing 
operating duties., Performance of operating duties is considered 
by OPM to constitute i.l.legal employment. Our conclusions for 
these consultants were based on evidence in personnel files or 
documents relating to their selection for other appointments. 
Because the Commission was neg~igent in its preparation of job 
descriptions and other record keeping responsibilities, it was 
not possible to make these determinations for the other 26 
consultants. 

Our~findings on 'the five consultants were as follows. 

Consultant A -- Beginning on September 10, 1984, this 
individual was given a 1-month, temporary nspecial needsn 
appointment as ·an economist, GS-110-11, which was extended for 
an.additional 30 days before being appointed, without a break in 
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service, to the consultant posit ion on November 8, 1984~ The 
consultant posi"tion was at the same pay rate, in the same 
occupation, and in the same office as her temporary 
appointment. In our opinion, this was a questionable use of the 
consultant and temporary appointment authorities to avoid 
competitive employment procedures. Moreover, the experience in 
these positions was used to qualify for a subsequent 
competitive, temporary appointment. This provided the employee 
a competitive advantage over other applicants. 

Further, the employee ,.subsequently described her duties in 
a job application, dated September 18, 1985, as "program 
specialist" at the Commission for the period from September ~984 
to that date. Not only does this indicate that the duties under 
both the special needs and consultant appointments were the same 
and of a continuing nature, but the "program specialist," duties 
were described as including "overseeing" and "frequent 
supervision" which also appear to be operational, rather than 
advisory, inappropriate for a consultant to perform. 

Depend,ing on the context in which the actual "program 
specialis,t" work was performed, the definition provided for 
General Schedule positions in the Program Management Series, 
GS-340, or Civil Rights Analyst Series, GS-160, might apply to 
this employee's • program specialist• duties. Duti:es of 
positions classifiable in the GS-340 Series are to "manage,
direct, or to assist in a line. capacity in managing or directing 
one or more programs ... when the paramount qualification 
requirement of the position is management and executive 
knowledge and ability, . . "' Therefore, in cases where the 
Program Management definition would apply; managing, directing', 
and assisting in a line capacity are operating duties; not 
appropriate for consultant work., 

Similarly, in positions where specialized 'subject matter 
knowledge (i.e., voting rig'hts, equal empioyment, etc.) is 
required, the GS..,-.160 Series, would be applicable. But:, again, 
such duties would represent operating duties necessary to 
carrying out the Commiii'sion:' s mission. In either case,, the 
duties of' a "program specialist" would appear operational in 
nature, ra'ther than advisor,y. 

The GS-11 grade level ,equivalent of this consultant's 
salary is also an indication of questionable qualifications to 
provide consultant services,. OPM' s Economist Series GS-110 
classification standard, the series assigned to both the special 
needs and consultant appointments, describes the GS-13 
consultant economist, work as "the lowest level at which a 
professional economist in the Federal service i,s expected to 
provide technical. advice wh,ich is relied on in decisions 
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concerning official government actJon... n Further, the OPM~ 
classification guide which supplement~ ~his standard for 
consultant. type work, indicates that •apositions at the full 
performance level presently are r~rely found below GS-12. 
Moreover, positions below GS-11 ... are usually trainees ... a 
Thus, the GS-11 level would be considered, perhaps an advanced 
trainee position, not yet performing d_uties at the full 
performance level. It is doubtful that anything below the full, 
performance level could provid~ adequate advice at a level 
appropriate for consultan·t services. 

Consultant B -- This consultant was appointed on March 19, 
1984. On· a Personal Qualifications Statement, dated May 16, 
1984, the consultant described the duties of this appointment 
as: aDoing the research and writing for a major civil rights 
study and·, in addition, writing occasional discussions on civil 
rights issues as requested by my supervisor." If the consultant 
was being used to write the Commission's report. on this project, 
rather than providing advice on ·the issues for consideration by 
Commi~sion staff, such work would be of an operational nature. 
This appears to be the case and was-evident in an April ~7, 
1984, memorandum where a Commission official described the 
consultant's work as ~preparing a background report on the 
history of Federal civil rights enforcement policy.a 

After 3 months, this consultant was converted on June 10, 
1984, to a career appointment, GS-160~13 Civil Rights Analyst. 
In our opinion,. the consultant's_ qualifications for this 
permanent appointment were questionable. It was not clear if 
the experience gained under the consultant appointment was used 
as a basis to qualify for this position. There was no 
documentation in the consultant's official personnel folder that 
the Commission had evaluated the employee's background and 
consultant experience against the requirements of OPM's 
qualif1cation standards. However, our analysis.of these 
requirements indicated that the consultant's Ph.D. in Political 
Science would be qualifying only for a GS-11. The consultant's 
application did not show _evidence that the consultant ha4 the 
necessary quantity or quality of specialized experience in one 
or more ·identified civil rig_hts areas (e.g,, voting rights, 
discrimination) for the GS-13 level. • 

Consultant C -- This consultant was appointed on February
23, 1984;··and performed nresearch on the Student Financial Aid 
and the Higher Education Act of 1965n; "du.ties that appear
related to the cont:i'nuing operati_ons of the Commission and, 
therefore, improperly performed oy a consultant. Yet, the Staff" 
Director signed an Expert/Consultant Certificate for this 
appointment that stated "I am satisfied that... the work... 
requires a high level of expertness not available in the regular 
work force, is of a purely advisory nature, and does not include 
the performance or supervision of operating functions.n 
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On_ May ff!_, l984 ,. the emp].oye·e was inade Special Assist.ant to 
the Staff Director under a Schedule c appointment~ the 
qualitdcation standa~ds for which were not established by the. 
Commission as required by the Federal Pe.rsonne~ Manual. 

Consultant D -- This con§lul_tant was appointed on February
24, 1984, to· a position described by the Commission in terms 
which indicate thflt t_!le employee's duties were of an operational 
nature,. ·In an April 27, 1984, memorandum, .the Spepial Assistant 
to the Staff Director reported that the consultant "is laying 
the groundwork for a study of Affirmative Action as implemented 
by institut'ions of higher education," The consultant was _given 
a 4-month extension c;m May 25f 1984. ' 

In this case the operational nature,of the consultan~•s 
work was recognized oy the Assistant Staff Director for 
Administration who informed the Deputy' Staff Director in an 
August 24·, 1984, memora·ndum that the consultant was performing 
"work which shou!d be performeo by a Commission employee." The 
Assistant Staff Director_._for Adminis.tration went on to sugg~~j:
that the consultant should be "reassigned to bonafide expert 
work -or his appointment should be terminated." Recognizing the 
seriousness of the matter, the Assistant Staff Director ' 
emphasized that "If we do not take corrective action, OPM could 
terminate our ~elegation of authority to appoint r 
consul ta_nts/experts." The consultant·•~ appo~ntment was 
terminated on September 2, 1984, when the employee was converted 
to a "special needs" temporary position as a "spec,ial 
assistant". • 

The 30-day special needs .temporary appointment and its 
subsequent 30-day extension were ·questionable in severa:r 
respects., A special needs appointment requires tne exi,stenc:.e of 
unusual or emergency circumstances for its use ,and_continuance 
of those circumstances for its extension. There was no 
documentation that such circumstance~ ex;sted. The appointment 
was made after the employee had worked substantially full-time 
for 120 days of the 130-day limit as a cqnsul_tant, perfo.rming 
duties which the Commission, before the conversion recognized as 
improper. According to a Commission memorandum, the pay'rate 
set under the temporary appointment was justified under the 
Commission's Delegation of Authority Agreement from OPM to pay 
"an advanced in-hiring rate of GM-15 step 5 ($57, 227-l" based on 
the employee•·s "superior qua!ificatie>ns." The, memorandum , 
discussing 'this pay rate and expl?ining the emp~_o,yee' s "superior 
qualifications" was written after the original appointment had 
expired and had been extended withqut this required 
justification .. 
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While the memorandum did document a high level of 
qualifications, it d•id not properly address the criteria in the 
Federal Personnel Manual regarding the 0 existing pay which the 
candidate would have to forfeit by accepting federal 
employmenta. The memorandum referenced an annual salgry 
($54,000) earned under employment terminated in February. 1983 
but did not mention the much«lower salary rece.ived for the 9 
months just before the consultant appointment. Bqth.salaries 
were more than $2,500 below the advanced rate given, which was a ~ 
direct violation of the conditions set forth~in the OPM 
delegation agreement. According to the agreement, "no advanced 
rate will be approved which would be in excess of $2,500 above 
the candidaters current actual earnings." 

It is also improper to consider, as did the Commission, for 
•superior qualifications" purposes, the annual salary rate-paid 
this employee as a consultant (approximately $56,700) in setting 
'the pay for the subsequent temporary appointment. To do so 
would be to base the pay of a competitive service appointment, 
subject to General Schedule p·ay restrictions, on the salary set 
by administrative authority of the same employer for the 
excepted service consultant position. General Schedule pay 
provisions re~uire that appointments be made at the minimum rate 
of the grade and specifically prohibit setting higher rates of 
pay on the basis of a rate received for an appointment as a 
consultant. 

Consultant E .a... This consultant• s file contained a 
memorandum which described. the projected nature of the 
assignment as adv:isor to the Assistant Staff Director for 
Congressional and Public Affairs while acting as Editor of the 
Commission's publication, Perspectives. If editorial work was 
performed, it may be considered operational work of the office, 
not advisory. The consultant was the Commission's former 
Director of Press and Communications Division and editor of 
Perspectives. 

Interviews With Commission 
Staff on Consultants' Duties 

In an effort to learn more about the consultants' duties, 
we interviewed eight staff who worked on four Commission 
projects that used consultants. These interviews focused on the 
duties that each Commission. empl·oyee performed compared to the 
consultants. 

Those interviewed had similar du.ties. •All generally had 
responsibility for researching' one or more areas o.f an issue, 
including data collection and analysis. They also were 
responsible for writing a sections(s) on their area(s) for the 
final project reports. 
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Those interviewed p9inted to two types of consultants 
serving on these projects. One type served on what they 
called an advisory panel or·group. This group, of two to seven 
consultants, was formed to offer advice to the project team. 
They said the group generally met twice with each project•team; 
one meeting occurred near the project's origin to discuss its • 
design (e.g., methodology, objectives, scope) and the other 
occurred when the project team began writing the report. They 
said the group generally listened to presentations from the team 
and provided verbal comments. Most of those interviewed said 
that these advisory consul tants did little else. For example., 
they said that they did not know of these advisory consultaµts 
providing written products or interacting to any extent with. 
individual team members outside of ~hese meetings. 

-· Those interview~d described the other type of consultant as 
playing a much more active role, such as acting as the project 
director. All interviewees who worked with this type of 
consul~ant referred to a least one consultant on their project 
who played an active role. For example, 

--All those interviewed for one project referred to a 
consultant who served as the project director by 
proposing., designing, and managing the project; 
supervising team members; and researching and writing 
report sections. The Commission later converted the· 
consultant to a Schedule C position because this person 
had been performing the duties of a project director·. 

--According to two staff interviewed, the consultant's 
project direction differed significantly from other 
projects.. For example, they said the consultant, rather 
than career staff, proposed and designed the project.. 
They also said that the consultant, as project director, 
dia not follow Commission procedures .and practices by (1) 
ignoring internal comments, which the two staff 
characterized as highly critical, on the project's
design, and (2) rewriting project team members' draft 
chapters without discussing revisions with the writers 
and without support from the research. 

--The same people said that a consultant who worked part 
time for the Commission on this project,, performed staff, 
duties. They· said tha.t the consultant researched and 
wrote a chapter of the report. ~ 

--All those interviewed who worked on another project~said 
the consultant directed the project. 

9 
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Consultants Serving as Contractors 

we reviewed Commission contract files for fiscal years 1983 
through 1985 to determine whether any individuals who were 
employed by the Commission as consultants were also being paid 
as contractors. We identif,ied five individuals who served as 
both a consultant and a contractor during the 3-year period. 
Two of these served in both capacities during concurrent time 
periods. However, based on the records we reviewed, it is 
unlikely that they were paid in both capacities during the same 
time period. 

TEMPORARY EMPLOYEES 

Unlike consultant appointments, wnich are excepted from the 
competitive service, the temporary appointments we reviewed are 
subject to the statutes, regulations and principles governing 
competitive appointments in the federal service. Agencies must 
observe the merit principles of open competition, ,fair 
evaluation of qualifications, -and selection solely on the basis 
of merit and fitness 'in making temporary appointments. 

Agencies have considerable discretion in choosing the 
method to be used for filling competitive positions. With few 
exceptions, competitive appointments, whether permanent or 
temporary, are made from registers of qualified applicants which 
have been evaluated by OPM and ranked on the basis of their 
ratings for referral to agencies upon request. Appointments 
outside these registers are strictly limited by OPM to such 
conditions as when insu'fficient eligibles are available for 
referral: from OPM registers or the appointments are made under 
specific authority delegated to the agency by OPM. These 
exceptions permit temporary employment outsid-e of OPM registers 
to be made in the manner prescribed by OPM through the use of 
agency established registers known as applicant supply files. 

Procedures governing selections of temporary appointees 
from agency registers have been delegated to agencies for 
appointments for 1' year or less to positions at grades GS-·12 and 
below; and for extensions to those appointments for up to one 
year each, for a total of up to 4 years1 provided that: 

1sefore January i985, delegated temporary employment authority 
was limited to positions at GS-7 and below for periods of up to 
one year and for extensions to those appointments for one 
additional year. •• 
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(1) appropriate state job service and OPM offices are 
notified of the job openings; 

(2) the appointee meets the qµalifi.cation- standard- for the 
posit.ion; and 

(3) the appointee comes wi_thin ~each for ,selection ,thrpu_gh 
the agency's applicant s_upply file. 

The competitive, agency register selection requirements do no.t 
apply to non-competitive temporary appointments of persons with 
eligibility for reinstatement (competitive status); and persons 
with non-competitive appointment eligibility (former feace 
Corps, Vista and ACTION Community volunteers). 

Agencies are also delegated authority to make 
non-competitive, 30-day temporary limited appoi.ntments to meet 
"special needs." Special needs appointments are .appr.opriate 
only when the tegitimate needs of the agency "cannot be served 
through appointment under some existing auth9rity" and include 
emergency conditions. The Commission's use of _special needs 
appointments 1s discussed separately, beginning on page 28. 

The Commission has Improperly 
Exercised its Tempor.ary 
Employment Authority 

We examined personnel folders and other Commission records 
to determine whether the Commission complied with the 
qualification standards and other appo.intment and record keeping 
requirements for temporary employees. OPM requires agencies to 
maintain records in each appointee's. official· personnel folder 
so that a review at any time will show.: 

--the «;!Ualification standards used; 

--adequate evidence that the emploiee had the necessary
training. and experience to meet. the qualification 
standards at the time the appointment was made; and 

--facts which establish the correctness of the appointment 
in all other respects. 

The Commission made 91 temporary competitive service 
appointments for 72 individuals who were employed·between 
October 1, 1982, and December 31, 1985, under its delegated 
authority to make appointments outside OPM ~egisters. Because 
of the nature of temporary employment, most of ~he individuals 
were no longer employed by the Commission,and, consequentlyr 
their records were not at the Commission. We were able to 
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review 23 appointments for 15 individuals who were currently 
~mployed by the Commission and/or whose personnel files were 
still available. 

The Commission did not have an applicant supply 'file policy 
specifying its temporary appointment procedures. OPM requires 
that agencies maki·ng appointments outside OPM registers 
establish .agency registers known as the applicant supply file 
system which provides for acceptance, rating and referral of 
applications on .a systematic basis and in accordance with OPM 
standards and requirements. Although specifics on the system's 
operations· are, to a large extent, left up to agencies 7 OPM 
requires that they have "detailed procedures" in agency policy.> 

We found that violations of OPM's procedures and possibly 
Title 5 reg.ulations may have· occurred in all 23 temporary 
appointments we reviewed. These included instances of (1) no 
evidence that appropriate state employment services and OPM 
offices were notified of the openings; (2) applications not 
being date-stamped to show when they were received; (,3) 
insufficient information in vacancy announcements on the 
qualifications required and application procedures· to be 
followed; ~4) insufficient documentation in announcement files 
of how applicant ratings we.re deri.ved; (5) announcements without 
opening dates; (6) an applic.ation being accepted after the 
closing 'date of the announcement; and (7) failure to publish 
vacancy announcements. 

Because these temporary limited appointments are considered 
employment in the competitive service, appointees must meet the 
qualification standards for the pos.itions.. For this reason, OPM 
requires that announcements specify the standard to be used .in 
making the determination of eligibility. In 12 of the 14 
appointments requiring competitive qualification analysis, such 
documentation was lacking and/or, we found appointee 
qualifications to be questionable. The other 9 temporary 
appointments did not require qualifica'tion analysis; 8 were 
special needs appointments·, exempt from examination processes, 
and one was based on prior appointment from a competitiv.e 
register. ·However, in the latte·r case (.see .employee 5,) this was 
not documented . 

Also, the appropriateness of the appointments in other 
respects was not adequately documented. OPM requires that 
temporary appointments made outside OPM registers must not be 
made to -avoid merit principles, to extend other temporary 
appointments or to make non-competitive appointments pending 
completion of examining, referral, or other competitive 
processes. The Commission did not document the unusual 
circumstances for any of the 8 special needs appointments; and 
the other 15 appointments were so procedurally flawed that the 
appropriateness of all 23 appointments is questionable. 
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Examples of Questionable 
Temporary Appointments 

The following nine examples illustrate the deficienc.ies we 
found in our review. of temporary appointments. 

Employee 1 -- This employee was given a "spec.ial needs" 
appointment as a GS-101-7 Social Science Analyst-on Qctoper 29, 
1984, withou~documentation, of the need for this emergency 
appointment .and was then ex.tended ·for an additional month. Not 
only was there no documentation that the initial appointment•met 
the special needs criteria, i.e·. ,..agency needs "cannot be .served 
through appointment under some existing ,authority"., but the 
extension of this 1-month appointment, according to the Federal 
Personnel Manual, was proper only when "continued employment is 
essential to agency operations., as in the. case of natural 
disasters or acts of God." 

The employee was then selected for a 1-year, outside the 
register appo.intment on January 3, 1985, f.or the same position. 
The file for this temporary job opportunity announcement did not 
indicate that appropriate state employment service. and OPM 
offices were contacted, and did not .show ,,an opening date for th.e 
receipt. of applicat.ions. ,Selecting this. per.son immediately 
following a special needs appo.intment suggests that the. 
prohibition against the .use of spec.ial. needs appointments "to. 
effect employment of an applicant pending complet.ion of 
examining, referral, or other competitive processes" may have 
been violated. 

Employee 2 -- This employee•' s appointment as a GS-30,1-4 
clerk .oli. January 28, 1985, was not processed according to OPM 
prescribed ·procedures. The Commissipn' s announcement for a 
1-year tempo,rary, outside the register appointment opened, on 
November 28 and closed on December 10, 1984. The announcement 
file did not con.t.ain the employee's job application. Moreover, 
the applic:ation, in his offic.ial, personnel folder was not 

·date-stamped to show when it was received by the Commission nor 
was there any indication of the posi·tion for which it was 
submitted.· The appl.ication also did not have an original 
signature and was dated November 15, 1984--two weeks before the 
opening date of the announ.cement. The Federal Personnel Manual 
requires that all applications be dated to show when they were 
received and the position sought identified. Agencies are 
directed to return any applications f.iled .for positions for 
which the agency is not accept,ing applications (i.e., pefore the· , 
opening da.te of an announcement) to the applicant·. 

This employee's pay .was also inappropriately set .at GS-4 
step 5 ·under highest previous rate procedures. '.l'he employee's 
official personnel record.s show a ·previous appointment at the 
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GS-5 level as the basis for the advanced step. However, the 
GS-5 position was also a temporary position limited to 10- days, 
an inappropriate basis upon -which to justify pay above the 
minimum (step 1) for the grade. As required -by OPM regulations 
and the Commission's own instructions, the highest previous rate 
may not be based on a temporary appointment of 90 days or less. 

Employee 3 -- Effective September 10, 1984, this employee 
was appointed as a GS-110-11 Economist under "special needs" 
authority without documentation of the circumstances requiring 
this restricted type of employment action. Similarly, the 
circumstances requiring her 1-month extension on October 10, 
1984, were not documented. 

Following her special needs appointment and a subsequent 
consultant position, she was selected for a temporary, outside 
the register appointment, as a GS-301-11 Program Specialist on 
February 4, 198 5. 'There was no evidence in the Commission's 
records to indicate that the announcement for this position was 
sent to all required sources. Neither did the· announcement 
identify the qualification standard used for the position or 
summarize its requirements. 

A selective placement facto~ was used by the Commission for 
this position. Selective placement factors are job-related, 
qualification requirements not specified in the applicable OPM 
qualification standard but which candidates must meet for basic 
eligibility purposes. The announcement stated that "knowledge 
of policy review and analysis as demonstrated by experience or 
education is required as a selective factor." The need for a 
selective placement factor was not apparent since the 
description of the Program Specialis·t position did not contain 
duties indicating policy review and analysis responsibilities. 

We are concerned that the use of the selective factor may 
have been to give the employee a competitive advantage over 
other prospective candidates because her Personal Qualifications. 
Statement shows a master's degree in public policy analysis. In 
describing a prohibited personnel practice, 5 U.S.C. §2302(b)(6) 
states: "·Any employee who has author.ity to take, direct others 
to take, recommend, or approve any personnel action, shall not, 
with respect to such authority ...grant any preference or 
advantage not authorized by law, rule or regulation to any 
employee or applicant for employment ( including- defining the 
scope or manner of competition or the requirements for any 
position) for the purpose of improving or injuring the prospects
of· any particular person for employment.• 

We also found the employee's qualifications for a GS-301-11 
Program Specialist position to be questionable. She was given 
credit for 6 months experience doing computer systems analysis 
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toward meeting the 1-year, di-rectly related, specialized 
experience' as a pr.ogram speci_alist requ,ired for appointment at 
the GS-11 level. According to the qualification standard used 
by the Commission, spec:i:alized experience is "experience in a 
type. of work •... dir.ectly related to the position to be filled ... 
and at the' grade fo·r whi.ch considered." The. employee's computer 
systems analyst experience does not appear to be directly 
related to civil righ_ts and equal employment opportunity 
research duties outlined in the position description_. Without 
the credit of this service,- she, would have been 4 months short 
of meeting the minimum specialized experience qualification 
requirements. Moreover, on October 6, 1985, she received a 
temporary appointment to Program Specialist GS-301-12, her 
qualifications for which were based on her GS-11 temporary 
appointment. 

Employee. 4 --- This employee did -not appear to meet.,the
minimum requirements for her temporary outside the register 
appointment as a GS-160-11 Civil Rights Analyst. The OPM 
qualification standard :for positions at the GS-1.1 level requires 
1 year of experience at the GS-9 level or equ-i-valent in the 
civil rights, equal opportunity, or other fields that involve 
work directly related to the position being filled,' in addition 
to a·master's degree in a 0 directly related field. 

Although i.ating, .forms fo; 9, other applJ.cants for ·.the. 
position were in the Commission's announcem_ent file_,, the rating 
form for the employee selected was.missing. Our review of her 
q_ualifications as stated in her application. and resume, 
indicated that .she had a mas.ter' s degree but. her work- experience 
as a counselor,- teachi·ng assistant, and word process.or operator 
did not.,im1.0lv.e c,ivil rights qr equal. oppor.turiity work or work 
in anottier .directly r.el.ated field. Therefore, we found no basis 
for the Commission's decision that she was qualified for the 
position.. , ~ 

Employee ,5 -- This employee was first employed under a_ ~ _ 
temporary, outside the register appointment as a GS-301~12 Staff 
Assistant ori April. 5, ·•1982. We found none of the required 

4 

documentation for this appointment.. Of! March~2,. 1982, the 
Commission had r.equested the Southwestern Regional Office of ,OPM' ~ 
to rate and certify, the individual as eligible for appoiDtment 
to the the .position. However, the employee lo(~S not certified 
and, accorq-ing to the Commission's Personnel Officer,,. no , .. < 

certificate was received .• •.The ,Commission then used the outside 
the register appointm~nt to hire the employee: After three 
extensions of the temporary appointment,.wqich permitted tqe. 
employee to be retained for more than 18 months; the appointment 
was terminated, briefly, but he was reappointed !;9 the same 
position •on November l-5, 1983-. The November 1,983 appoin.tment 

f 1 ~ 0 
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used a non-competitive employment authority which is to be used 
only when the appointee has 1:J.ad a minimum 30 day break in 
service and has previously served under a temporary appointment 
after selection from a competitive register. Such an authority 
was inappropriate in this employee's case. His earlier outside 
the register appointment did not confer eligibility for ,movement0 

or reappointmen.t to other jobs, and h:i:s break in service was 
only 16 days. 

The Commission did not document the employee',s 
qualifications for either appointmenl;. Further, there was no 
documentation of required approval from OPM to make this 
temporary appointment above the GS-7 level delegated. The 
Commission's Personnel Officer-also told us that the employee 
should have been appointed under schegule C authority. 

Employee 6 -- This employee received an outside the 
register appointment as a GS-110-7 Economist on March 3, 1985. 
The position vacancy announcement did not indicate an opening
date for receipt of applications. Also, the files contained no 
indication that the announcement.had been forwarded to the state 
job service and OPM offices. • • 

Of primary concern in this case is the employee's apparent 
lack of qualifications for the position.· The OPM qual,ification 
standard for GS-J10-7 economist specifies that completion of a 
4-yearc.course of.study is required for appointment. According 
to his job application~ the employee had.not completed a full 
4-year cour.se of study. 

Employee 7 -- This employee was given a 1-month "special 
needs" appointment on April 16, 1.984, as a GS-160-7 Civil Rights 
Analyst, and the appointment was extended for another month on 
May 17, 1984. The files bontained no documentation of the need 
for this restrictive type of appointment. Neither was there any 
evidence in the files that the conditions continued, 
necessitating the extension of the appointment~ 

The employee's. appo:i:ntment was then converted to a summer 
appointment in the same position, on May 27, 1984, in apparent 
violation of procedures required for making this special type of 
temporary appointmen·t. The Federal Personnel Manual specifies
that temporary appointments during the summer period (May 12 -
September 30) are to be made in accordance with OPM Summer Jobs 
Announcement and filled using a special agency established 
summer register. When asked about tl:Jis appointment, the 
Commission's Personnel Officer could not provide any ev~dence to 
support the appropriateness of this action. 
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At the end of the summer appointment the employee was 
converted to a temporary outs·ide th·e registe·r appointment, not 
to exceed 1' year as a GS-101-7 Social Science Analyst. No 
agency register documentation was available to support ·the 
legitimacy of this appointment. 

Considered together, these appointments appear. t:o violate 
the prohibition against use of the temporary appointment 
authority to extend other temporary appointments. Moreover, on 
May 8, 1985, the employee was converted to a Schedule C 
appointment as a GS-301-12 Special Assistant, without 
documenting the qualification requirements for the position or 
how the employee met those requirements. 

Employee 8 -- This employee received an outside the ~ 
register temporary appointment on April 21, 1985,• as a GS-160-13 
Civil Rights Analyst. The vacancy announcement for the position 
did not specify the position qualification requirements. There 
was no documentation of the rating given the employee in• 
relation to·qualifications for the position~ There was also no 
documentation of prior OPM approval for the GS-13 level which 
was above the maximum GS-12 level delegated for temporary 
appointments. • 

The employee's job application was dated March rs, 1985,• 
one week after the announcement closed on·March 8, 1985. A 
handwritten 'note on'the last page of the application indicated 
it had been received in the personnel office on March 11, 1985. 
Nevertheless, both dates were after the announcement~closing 
date. Thus, it appears that the application should not have 
been accep~ed, and the appointment was improper. 

Employee 9 -- This-employee was appointed as a Gs~1035-9 
Writer Editor on June 17, 1985. Howeveri the job application 
was dated May 9, 1985, 6 days before the position vacancy was 
announced. The Federal Personnel Manual requires that 
applications received for positions for which the agency is not 
accepting applications· be. returned to the applicant.· 

Fur.ther,, the position vacancy announcement required 
applicants to submit writing samples at the time they applied .. 
We found no writing sample with the employeeJs job application 
or in the recruiting file. ·There also was no documentation of, 
what weight-was given a writing sample in the evaluation. 

l 

Six individuals were rated eligible for this vacancy, 
including two veterans. The veterans were entitled to 
preferential consideration over non-veteran applicants like the 
employee selected. The Commission's Acting Staff Director 
interviewed only the two veterans. One was determined to be 
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0 not eligible" because he did not submit a writing sample, and 
the other veteran withdrew from cowp&tition, indicating "he did 
not think he was interested." 

USE OF SPECIAL NEEDS 
HIRING AUTHORITY 

We reviewed the use of the "special needs" temporary 
employment authority for those employees at the Commission 
during the period of October 1, 1982, through December 31, 198~, 
to determine (1) how extensively this authority was used and (2) 
whether the Commission converted any of these individuals to 
other ·appointments. 

Under the ·specific circumstances permitted by OPM, agenci,es 
are delegated authority to make non-competitive temporary 
limited appointments without examination to meet special needs. 
Special needs appointments are appropriate only when the 
legitimate needs of the agency "cannot be_ served through 
appointment under some, existing authority." The needs of the 
agency are to be considered, as opposed 'to accommodating the 
needs of the in_dividual employee, in making these types of 
appointments. According to the Federal Personnel Manual, 
special needs appointments; 

(1) may not exceed 1 month; may be extended for 1 month .if 
essential to agency operations; and no more than one 
appointment is permitted for any individual. during any
12 consecutive months; ~ 

(2) may not be made tq effect employment of an applicant 
pending completion of examining,, referral, or other 
competitive processes; and 

(3) like other temporary,, outside-the-register 
appointments, may not be used to exceed the service 
limitation imposed by some other appointment authority. 

The Commission made 21 special needs appointments to 18 
individuals employed at the Commission during the period of our 
review. Eight of these• appointments for 7 employees were 
included in our broader review of t_he Commission's use of. 
temporary employment authorities (see pages 40 to 28). None of 
them had documentation establishing. the nature o,f the unusual or 
emergency circumstances requiring the use of the authority. 
Seven of the eight special needs appointments that we reviewed 
were also extended without documentation that the original 
conditions for the appointment continued to be "essential to 
agency operations" as required by the Federal Personnel Manual ... 
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Withou~ the docume~tation to justify the legitimate use of 
the special needs appointment authority, it appears that the 
Commission may have used the authority to employ individuals 
while other employment processes were pending or for other 
inappropriate purposes. For example, in one case the Staff 
Director notified the Assistant Staff Director for 
Administration in an internal memorandum dated March 8, 1984, 
):hat an individual had reported to work on March s, ·1994·. The 
Assistant then notified the Staff Director that the employee•·s 
Schedule·c position required prior OPM approval and suggested 
the special needs appointment to "cover [the employee] from the 
period of March 5 until OPM approves the appointment ... n. The 
employee was subsequently appointed using the special needs 
authority until the Schedule C position was authorized by OPM on· 
March 14, 1984. According to the Commission's Personnel 
Officer, this authority was also used for another Schedule C 
employee while OPM approval was pending, Circumstances which 
primarily accommodate the needs ·of the employee or are not 
emergencies, such as this, are clearly not appropriate "special 
needs." On two occasions, the Commission used special needs 
appointments t"o ,cover clerical services while employees were ·on 
leave. Such ci·rcumstances are not unusual, can be planned for 
in advance, and can be met using other employment authorities. 

USE OF SCHEDULE C EMPLOYMENT AUTHORITY 

As discussed previous'ly, Schedule C positions are 
"excepted". from competitive· examining· requ·irements because of 
their confidential and policy-determining nature. These 
positions, at GS-15 and below, can be established and filled 
only with specific authorization from OPM. OPM must not only
determine ·that exception ·of the position from the competitive 
service istappropriate, but also must ensure that Schedule C 
positions already approved continue to be appropriate. Each 
Schedule C authority applies only to the specific position for 
which it was approved. Therefore, when a Schedule C position
becomes vaca~t; the agency must request OPM approval to 
reestablish the posi•tion before it can be• filled. 

When an agency changes the .duties or grade of a Schedul·e C 
position, its organizational -location, or its reporting 
relationships, the appoin.ting official may not assume that the 
newly described position is covered by the earlier Schedule C. 
authority: Schedule C: employees must also meet the security, 
suitab~lity, and conduct requirements"prescribed by law for all 

0government e·mployees. 

Among other requirements, OPM specifies that agency , 
requests for Schedule C position authorizations must include OPM 
Form 1019. This· form is to be used by OPl1 and the agency to 
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document official approval of the ·exception. Because it is the 
form authorizfng the appointment, the Federal Personnel Manual 
requires that agencies retatn the Form 1019 as a permanent 
record in the employee's official personnel folder. The 
appointment action should also specify the OPM assigned position 
number provided on the Form 1019. 

Schedule C Appointments 
at the Commission 

A total of 17 individuals serving under Schedule C 
appointments were employed at the Commission between October 1, 
1982, and December 31, 1985. These appointments and others held 
by these employees are shown in table II.1. We identified two 
basic deficiencies for the 22 appointments processed for these 
employees: qualification standards were not used and the 
appointments were not properly documented. 

The Commission has not established qualification standards 
for its Schedule C appointments. This is' a violation of the 
Federal Personnel Manual requirement that agencies establish 
qualification standards before appointing employees to excepted 
service positions. According to an OPM representative we talked 
to, Schedule C positions are not excluded from this 
requirement. Qualification standards are necessary to establish 
selection criteria for these appointments in a manner which is 
in keeping with the government's policy of equal employment 
opportunity and the specific limitations on the Schedule C 
appointment authority imposed by OPM. Because the Commission 
did not establish such standards, we were unable to assess the 
appropriateness of the Commission's actions or the appointees·• 
qualifications for the positions. 

Promotions for Schedule C employees are not subject to the 
time-in-grade restrictions applicable to positions in the 
General Schedule. However, OPM reminds agencies that the 
purpose of the restrictions is to prevent excessively rapid 
promotions and that agencies should assure that their promotion 
programs do not permit excessively rapid promotions for 
positions not subject to the General Schedule. 

As indicated in table II.1, the variety of appointments and 
other personnel actions used by the Commission to promote and 
move employees between Schedule C and other positions, indicates 
a general lack of employment controls and possible misuse of 
employment authority. Employees l0C and 14C stand out in this 
regard. 

Employee 10C, appointed as a consultant (see discussion of 
consultant Con page 16) on February 23, 1984, at a salary 
approximately equivalent to GS-13, was converted 3 months later 
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to a Schedule C a_ppo-intment on May 18, 1984, as a 'GS-30.1-13 
($36,152) Special :Assistant to. the Staff Director. Then, at 5 
month intervals, this employee was, promoted to GM-1·4 and GM-15 
Schedule C positions, and finally, 7 mont-hs later promoted to a 
noncareer Senior Executive Se-rvice ES-3 position ( $66 ,·232) . 
This rapid rise represented a $30,0f!0 (83 percent) increase i_n 
salary in only 17 months. 

Employee 14C was converted to a Schedule C appointment as a 
GS-301-12 ($31,619) on May 8, 1985, after a series of 
questionable GS-160-7 ($17,221) temporary appointments (see 
discussion of temporary employee 7 on page 26) .. This- employee's 
Schedule C. conversion resulted in an 84 percent pay increase 
over the GS-7 salary held under the tempor~ry appointments for 
just over a year. ~ 

The Commission also di.a not properly, documept its 
employment actions on Schedule C appointments., None of the 
persqnnel action d_ocume.nts cited the· OPM assig_neq positiqn 
numbers, and per.sonnel action documents for three promotions and 
two appointments did not cite the authority for the -actions; the 
approved OPM Form 1019 and OPM approval date or the· exqeption to 
OPM approval. The three promotions--employee 6C ~o GS~14, 
employee l0C to GM-15,; and employee 12C to GS-1.3--were effective 
March 3, 1985, but OPM did not apprqve upgrades fo~ these 
positions until March 20, 1985. An OPM representative confirmed 
to us that, of the ~wo appointment actions in que~tion, the 
December 20, 1985, appointment of employee 16C was. eroperly 
authorized by -OPM but, could not confirm. that; OPM had approved 
the October 1, 1985, appointment for em,Ployee 2C. The OPM 
representative also stated that agencies should use the OPM 
assigned position numbers. This num9er provides essential 
position/incumbent controls. Because the Commission did not 
cite the OPM assigned position numbers on the personnel action 
documents, it was not possible to dete,rmine whi.ch .specific. OPM 
Form 1019 authorized any of these actfons,. It also prev.ented 
verification that the employees were performing the duties 
approved by OPM. 
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Table 11.1 
Sc~melo:t!! 

Ae~Jntment Chr-onol~y 

~ ~ Type of Action ~ ~ 

1C 06-01-82 
07-02-82 
07-25-82 
10-30-83 
02-o4-84 
03-<>5-84 
03-14-84 
10-09-85 

30-Cey Special Needs Appointment" 
JO-Day Extension-Special Needs 
Schedu I e C Appo I ntment 
Promotion-Schedule C' 
Termination 
30-0ay Special Needs Appointment 
Schedule C Appointment 
Promotion-Schedule C' 

Special Asslstmrt to Olalnnan 
Special Asslsttint TO Chairmen 
Special Asslsten-t to Chairmen 
Special Assistant to Chaln:imi 

Special Assistant To Chairman 
Speclal Assistant to Quslrman 
Special Assistant to Chaln:ian 

13 
13 
13 
14 

14 
14 
15 

2C 07-27-80 
10-28-83 
11-15-83 
11-18-83 
02-Q4-84 
03-Qs-84 
04-05-84 
04-18-84 
10-01-85 

Schedule C Appointment 
Termination 
30-0ay Special Needs Appointment 
Schedule C Appointment 
Termination 
30-0ay Specl21I Needs Appointment 
30-0ay Extension-Spec Ial Needs 
Schedule C Appointment 
Schedule C Appointment 

Confldenttal Asststent to Member 

Confidential Assistant to Member 
Confidential Asslst:snt -to Member 

ConfldenTlal Assistant to Member 
Confidential Asslsttint to Member 
Confidential Asslstent to Member 
Conf Ident I al Ass 1 sterrt to Member 

12 

12 
12 

12 
12 
12 
12 

3C 08-25-83 
0!HS-83 
09-25-84 
10-01-85 

2-M::>nth Consultant Appointment 
Schedule C Appointment 
SES Noncm-eer Applntment 
Termlmrt-lon 

Consultant 
Speclcl Asst. to Steff Directer 
Asst. Staff Directer, ProgrllDs & Pol Icy 

S205/doy 
15 

ES-3 

4C 5-02-84 Schedule C Appointment Confidential Secretary -to Ca=tsstoner 

5C 03-25-84 
12-0!Hl5 

Schedu I e C Appo I ntl'Ont 
Schedule C Appointment 

Deputy General Counsel 
Spec:lcl Asst• to The Steff Director 

15 
15 

6C 03-12-84 

09-25-84 
03-o3-85 

3-M,::,nth OeTcl I to Office cif'The 
Steff Directer 

Schedule C Appo I ntment 
Pranotlon-Schedule C 

Speclcl Leglslatlve Ltctson to Steff 
Director 

Special Assistant fer Congressloncl Affairs 
Speclcl Assistant fer Congressloncl Affairs 

12 

13 
14 

7C 10-29-84 
11-28-84 
12-27-84 
01-03-85 
07-29-85 

30-0cy Special Needs Appolntmeni' 
JO-Dey Extension-Special Needs 
TermI mrt-lon 
1-Yelll"' TemporZlr'y Appointment 
Schedule C Appointment 

Soc:lcl Science Analyst 
Soclcl Science Analysf 

Soc:lal Scl-151" 
Special Assistant 

7 

11 

BC 04-27-84 
10-09-85 

Schedu I e C AppoI ntment 
Schedule C Appointment 

Conftderrtlal Secretary to Ca=lsstoner 
Speclal Assistant TO Ca:mlsstoner-

9 
11 

9C 09-o4-84 
10-03-84 

30-0ay Spec:lol Needs Appoln-nt 
Schedule C Appel-

Publ le AffZllrs Special 1st 
Publtc Affalrs·Spec:lallst 

12 
12 
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~ ~ 

ICC 02-23-84 
0~18-84 
.10-12-84 
03-03-85 
10-25-85 

IIC 03-19-84 
07-09-84 
04-26-85 

l2C 05-21-84 
10-12-84 
03-03-85 
04-19-85 

l3C 02-24-84 
0~2~84 
09-02-84 
10-02-84 
10-03-84 

l4C ·04-16-84, 
05-17-84 
-27-84 
10-01-84 
~8-85 
08-16-85 

l5C 09-17-84 
12-09-85 

l6C 10-24-85 
11-24-85 
12-20-85 

l7C 12-02-85 

Type OT Action 

J-Month Consultant Appo1ntment 
Schedule C Appointment 
Promotlon-S5=hedule C 
Promotion-Schedule C 
SES Noncareer"Appolntment 

Schedule C Appolntmerrt 
Promotton-Schedule C 
Resignation 

Schedule C Appointment 
Promotion-Schedule C 
Promotion-Schedule C 
Termlmstlon 

3-Month Consultent- Appointment 
4-Month Extenston-COnsult.ant 
30-0ay Special Needs Appointment 
3O-0ay Extension-Special Needs 
Schedule C Appointment 

30-0ey-,Speclal· Needs App~lntment 
30-0ay Extenslon-~peclal Needs 
4-Month Swrmer Appo t ntment 
1-Year Temporary Appointment 
Schedule C Appointment 
Resignation 

Schedule A--Att()("ney Appointment 
Schedule C Appointment 

30-0ey Spech1I Needs ,Appotntmen-t 
.3O-0ay ,85tenslon-SP.ecfal Needs 
Schedule C Appointment 

Schedule C4 Appo_lnttpent 
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Table 11.l 
Sche~loyee. 

Appointment Chronology 
(continued> 

Consult~nt S136/deiy 
Speclal Assfshnt to Staff Director 13 
Specleil Assistant to Steiff Director -~ 14 
Special Assistant to Staff Director 15 
Assistant Staff Director. Prog~erns & PolJcy ES.. 3 

Publtc Affair~ Officer 14 
Pub I le Afhlrs. Officer ]5 

Confldentl eil Secret~ry to Steiff Director 11 
Confld13ntleil Assistant to Shff Director 12 
Confldentleil Asslsteint to Staff Director r,13 

Consultant -. 
Consulteint 
Special Asslst~nt 
Special Assistant 
Specleil, AssJstant 

Ctvt I Rights Analyst 
Clvl I Rights Analyst 
Ctvt I Rights Analyst 
Social Science ,Analyst 
Confldentlal Special Assistant 

Attorney-Advisor 
Deputy General Counsel. 

Special Asstst.!;!nt to General ~Counsel 
Special Assl~~ant to General Counsel 
Special Assistant to General Counsel 

~pef:_lal Asslsta'!t to "' Camlfssfoner 

$218/doy 
$218/doy 

15 
15 
15 

12 

13 
15 

7 
7 

11 

15 
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REFERRALS FROM STATE EMPLOYMENT SERVICE OFFICES 

The concern was that the Commission did not hire qualified 
applicants for vacant positions referred by the Washington,, 
D.C., employment service office•. 

We were requested to determine whether the Commission 
notified the Washington, D.C.-, employment service office of .fob 
vacancies, the number of persons re£er,red .by the ·employment 
office, the number of ·referrals hired .by the Commil>sion, ,and 
reasons for not hiring referrals. 

Federal agencies are required ·by .5. U.S.C.. § 3327 to notify 
state employment service and OPM o.f'fices o.f any temporary 
vacancies that are to be filled in the competitive service 
without use of OPM's employment registers. OPM provides 
addresses of the offices to which the announcements should be 
sent. Agencies are also required to establish detailed 
procedures for operating their temporary employment programs to 
meet these requirements. 

According to the Commission's Personnel Officer, temporary 
appointment announcements are sent to the employment service 
offices in Maryland, Virginia, and the District of Columbia. We 
found in our review of the Commission's recruitment files from 
October 1, 1982, to December 31, 1985, however, that the 
Commission did not have records showing that this had been 
done. None of the 13 temporary appointments requiring such 
notices that we reviewed showed sufficient evidence that the 
Commission had sent the vacancy announcements to the appropriate 
state employment and OPM offices. We believe sufficient 
evidence should include copies of the transmittal letters and 
announcements. For example, one recruitment file contained a 
notation that the notice was "called in.• Such a procedure is 
not only inadequate to meet the notification requirements, but 
it also provides insufficient documentation on what information 
was provided. Moreover, the Commission's written administrative 
instructions do not address temporary employment actions using 
agency-established registers, including notification of the 
state employment and OPM offices. 

Applicants who learn of federal job vacancies through a 
state employment office are given a referral slip by the office 
to attach to their applications. The employment off~ces do not 
notify the agencies of such referrals, but they do maintain 
records of all referral slips given. However, a Washington 
D.C., employment office official told us that his office does 
not maintain the records broken down by referrals to a specific 
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agency. Agencies are asked to return the referral slips to the 
employment offices stating whether or not the applicants were 
selected. 

The Commission's Personnel Officer stated that he did not 
know the specific number of applicants for Commission job 
vacancies referred by the state offices, since not all 
applicants attach their referral slips ,to their applications. 
He said the Commission maintains .no separate records. on how many 
people are referred by the state employment offices. However, 
he said he was able t6 reconstruct from ·referral slips attached 
to job applications 26 known referrals for 15 vacanc,ies for the 
period October 1984 to December 1985. According to the 
Personnel Officer, 3 of the 26 referrals were qualified 
applicants but none were selected. 
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AFFIRMATIVE ACTION 

It was alleged that the Commission-made no attempt ·to 
ensure that minorities and -women were included in the applicant 
pool for jobs arid that most of the employees hired since the 
reconstitution of the Commission ( December 1, 198.3) were white 
males. 

t,, 

We· were requested ('1) to determine the extent to which 
affirmat·ive action was taken to hire and promote minority and 
women employees and (2) to-determine the length of service with 
the Commission for those that have left since December l', 1·983. 

Affirmative action hiring programs and accomplishment 
reports are required by 5 CFR 720. The Equal Employment 
Opportunity Commission has prescribed instructions, procedures, 
guidance, and formats for agencies to follow in implementing the 
law. We requested the Commission's affirmative action hiring 
goals and accomplishments for fiscal years 1983 through 1985. 
According to the Commission's Equal Employment Opportunity 
Director, the accomplishment report for 1985 and goals for 1986 
were drafted and sent to the Staff Director for approval on 
December 23, 1985. As of February 25, 1986, they had not been 
approved, and the Staff Director would not release the 1985 
accomplishment report for our review. Consequently, we were 
only able to review the accomplishments through fiscal year 
1984. 

We also requested the Commission's affirmative action 
promotion goals and accomplishments. However, agencies are not 
required to set specific goals for promotion of women and 
minorities, and, according to the Equal Employment Opportunity 
Director, the Commission has not established any such goals. 
Without the availability of promotion goals as criteria, we were 
unable to measure the Commission's success rate in promoting 
women and minorities. 

Table IV.1 shows the Commission's hiring goals and reported 
accomplishments for fiscal years 1983 and 1984 and the hiring 
goals for 1985. They do not include temporaries and 
consultants. Goals are set for specific types of persons in 
specific job categories. The job categories are groupings of 
job series listed in Equal Employment Opportunity Commission 
instructions. Goals are determined by comparing the profile 
(numbers of women and members of minority groups) in the 
agency with the profile of the Washington, D.C., metropolitan 
area civilian labor force. The Commission's goals since fiscal 
year 1983 have focused primarily on the underrepresented 
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minorities of American Indians/Alaska Natives, Asian 
Americans/Pacific Islanders, and Hispanics. Although the 
Commission has hired many women and minorities., it has not 
achieved the specific goals set in its affirmative action 
plans.. The Commission partially met its goals_ in one job 
category in each of the two years (clerical category in 1983 and 
technical category in 1984). 

Table IV.2 shows the workforce composition of the agency 
(other than consultants and temporaries) at th~ end of fiscal 
years 1983 and 1984. Table IV.3 is a breakdown, by groups, of 
the career and Schedule C employees hirep by the C.ommission 'in 
fiscal years 1983 and 1984. 

., 
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Table IV.2 
Commission workforce Composition 

Fiscal Years 1983 and 1984 

1983 1984 

Male 82 83 
Female 135 132 
White Male 32 39 
White Female 36 33 
Black Male 32 30 
Black Female 80 78 
Hispanic Male 14 11 
Hispanic Female 16 16 
Asian American/ 

Pacific Islander Male 4 3 
Asian American/ 

Pacific Islander Female 3 3 
American Indian/ 

Alaskan Native Male 0 0 
American Indian/ 

Alaskan Native Female 0 0 

The Commission's Equal Employment Opportunity Director, who 
joined the Commission in May 1984, had no explanation as to why 
hiring goals had not been met for fiscal years 1983 and 1984. 
She did not believe that the Commission was experiencing any 
difficulty reaching any of the target groups. She said that she 
had expanded the Commission's outreach programs since joining 
the Commission. For example, she said that she and her staff 
attend training programs and conferences attended by women and 
minorities in the attempt to attract women and minorities to the 
Commission. 

Table IV.4 shows t~e sex and race of most employees that 
the Commissi.on promoted in .fiscal years 1983, 1984, 1985, and 
1986 through December 31, 1985. We were able to develop this 
information by using Commission personnel records and assistance 
from the Commission's Equal Employment Opportunity Director. 
She said, however, that she was not able to provide race data on 
seven promotions because they were given to temporary employees
for which data on race was not recorded, and she had no personal 
knowledge of their race. 

We also calculated the average length of service at the 
Commission for those employees (excluding temporaries and 
consultants) who left the agency between December 1, 1983, and 
December 31, 1985. We found that, on average, these individuals 
had about 5 years 9 months of service at the Commission. Table 
IV.5 shows the composition of the staff that left the agency 
during this period. 

39 

https://Commissi.on


83 

ATTACHMENT IV ATTACHMENT IV 

Table IV.3 
Career and Schedule C 

Employees Hired by the Commission 
Fiscal Years 1983 and 1984 

1983 1984 

Vacancies filled 12 46 
Vacancies filled by: 

Male 3 20 
Female 9 26 
White Male 1 14 
White Female 3 11 
Black Male 2 6 
Black Female 2 12 
Hispanic Female 3 3 
Asian American/ 

Pacific Islander Female 0 

Table IV .4 
Promotion of Commission Employees 

Fiscal Years 1983-1986 

Fiscal years 
12,g 1985 1986b.ll!!.! 

Male 5 10 13 3 
Female 8 18 15 6 
White Male 2 2 7 1 
White Female 2 2 8 2 
Black Male 3 6 2 0 
Black Female 6 12 5 3 
Hispanic Male 0 1 2 0 
Hispanic Female 0 4 0 0 
Asian American/ 

Pacific Islander Male 0 0 1 0 
Male, Race unknowna 0 1 1 2 
Female, Race unknowna 0 0 2 1 

' 

aThe Commission did not have data on racial composition for 
seven temporary promotions. 

bThrough December 31, 1985. 
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Table :tv.5 
Attrition of Commission Employees 

12/1/83 to 12/31/85 

Fiscal years
1984d 1985 

Male 7 10 
Female 6 22 
White Male 4 4 
White Female 2 8 
Black Male 3 5 
Black Female 3 13 
Hispanic Male 0 0 
Hispanic Female 1 1 
Asian American/ 

Pacific Islander Male 0 1 , 
Asian American/

Pacific Islander Female 0 0 
American Indian/Alaskan 

Native Male 0 0 
American Indian/Alaska 

Native Female 0 0 

asince December 1, 1983. 
, 

bThrough December 31, 1985. 

ATTACHMENT. IV 

1986° 

6 
3 
3 
0 
2 
1 
1 
2 

0 

0 

0 

0 
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AWARDS AND PROMOTIONS 

The concern was expressed that employees hired a'fter the 
Commission was recons·tituted were receiving more favorable 
treatment than those employees hired. befo.re the reconstitution. 
Those hired after the Commission's reconstitution were alleged 
to be receiving· more frequent and prompt awards and promotions•. 

We were requested to (1) examine the pattern of awards and 
promotions given to employees hired before and after December 1, 
1983, (2) identify how many awards and promotions went to career 
employees and political appointees, and (3) determine whether 
any employees received more than one promotion or award within a 
one-year period. 

AWARDS 

We reviewed monetary awards given to Commission employees 
from October 1, 1982, through December 31, 1985. Three basic 
types of awards were included in •our analyses: (1) special 
achievement awards; (2) quality ~tep increases; and (3) merit 
pay or, beginning in fiscal year 1985, Performance Management 
and Recognition System cash awards. Special achievement awards 
are granted for either a one-time special act, service or 
achievement, or sustained superior performance. Quality step 
increases serve to recognize individuals for sustained. high 
quality per~ormance. Merit pay or Performance Management and 
Recognition Sy~tem awards parallel the special achievement . 
awards provisions for other employees. Only employees in grades 
GM-13 to GM-15 are eligible for this type of award. 

Table V.1 shows the total amounts awarded in each 
category. As shown in the table, merit pay and its replacement, 
Performance Management: and Recogn.ition System award~, 
constituted over one-half of the dollar amount of all awards in 
fiscal years 1984 and 1985. 

Between October 1 , 198 2, and December 31 , 198 5 ,. elev.en 
employees received one or more awards less than one. year, after. 
receiving a previous _award, ( one employee received three 
awards, each iess than a year following the previous one). 11.ll~ 
of :these individuals we.re career employees who had been hired by
the.Commission before December 1, 1983, when the Commission-was 
reconstituted. 

Table V.2 shows awards given, by year,, to empioyee~ hir~,d_ 
before and after the reconstitution of the Commission as we1·1- as 
those given to career -_and no,pcareer emP;loye!¥s• As. o,f_ October-' 
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1984, 22 percent of the Commission's career, temporary, and 
Schedule C employees and as cf September 1985, 29 percent wer~ 
hired after December 1, 1983. The majority of award recipients 
were career e~ployees who were employed by the Commission before 
December 1, 1983. In fiscal year '1985, employees hired after 
December l, 1983, received 25 percent of the awards, which 
represented 30.5 percent of the total dollar amount of awards 
given. Also, beginning in fiscal year 1985, the average award 
amounts· were greater for those employees receiving awards that 
were hired after December 1, 1983, than for those employees 
hired earlier. This trend continued during the first 3"months 
of fiscal year 1986. 

TABLE V .1 
TYPES OF COMMISSION AWARDS 

Fiscal Years 1 983-1 986 

Fiscal :tears 
1983 1984 1985 1986a 

Total awards 
Amounts $15,317b $77,541 $59, 12·0 $6,950 
Numbers 27 51 28 8 
Average amounts $613b $1,520 $'2, 111 $869 

SEecial achievement awards 

Amounts $7,07ob $33,976 $21,220 $6,950 
Numbers 

.._ 
17 36 16 8 

Average amounts $47lb $944 $1,326 $869 

Qualit:t steE increases 

Amounts $4,946 $0 $0 $0 
Numbers 7 0 0 0 
Average amounts $707 $0 $0 $0 

Merit Ea:t/Eerformance 
management and 
recognition s:tstem 

Amounts $3,301 $4'3,565 $37,900 $0 
Numbers 3 15 12 0 
Average amounts $1,100 $2,904 $3,158 $0 

aThrough De~ember ~1, 1985. 

bDoes not include two awards. of unknown amounts. 
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TABLE V.2 
NUMBER AND AMOUNTS OF COMMISSION AWARDS 

Fiscal Years 1983-1986 

Fiscal iears 

1983 1984 1985 1986a 

Total awards 

Number of awards 27 51 28 8 
Number of recipients 27 45 28 8 
Total -amounts • $15,317b $77,541 $59,120 $6,950 
Avera9,e amounts $613b $ 1', 520 $2,111 $869 

EmEloiees hired before 
December 1,.1983 

Amounts $15,317b $75,391 $41,070 $5,950 
Numbers 27 49 21 7 
Average amounts $613b $1 ,,539 $1,956 $850 

EmEloiees hired after 
December 1, 1983 

Amounts N/A $2,150 $18,050, $1,000 
Numbers N/A 2 7 1 
Average amounts N/A $1,075 $2,579 $1,000 

Career emEloyees 

Amounts $1·5,317b $71,54i $54,370 $5,950 
Numbers 27 48 25 7 
Average amounts $613b $1,490 $2_,175 $850 

TemEoraries 

Amounts 0 $500 $4,750 0 
Numbers 0 2 3 0 
Average amounts 0 $250 $1,583 0 

Schedule Cs 

Amounts 0 $5,500 0 $1,000 
Numbers 0 1 0 1 
Average amounts 0 $5,500 0 $1,000 

aThrough December 31, 1985. 

booes not include two awards of unknown amounts. 
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PROMOTIONS 

We reviewed promotions for fiscal year 1983 through the 
first quarter of fiscal year 1986 to determine how many went to 
Commission employees •hired before and after December 1, 1983. 
Table V.3 shows that until the first 3 months of fiscal year 
1986, most of the promotions went to career employees and 
employees hired prior to December 1, 1983. 

Promotions to positions of greater responsibility can occur 
in various ways. A person can be promoted through: ( 1) a· 
permanent promotion; ('2) a temporary promotion ( not to ·exceed a 
specified date); (3') a promotion resulting from a conversion 
from one appointment to another (can be the same or a different 
type of appointment); or (4) other actions resulting in a 
promotion such as reassignments. Most of the Commission's 
promotions, as shown in table V.3, occurred in the first two 
ways. The Commission on one occasion, in October 1982, used an 
extension of appointment action to promote an employee. 
According to the Federal Personnel Manual, extensions are not to 
be used for this purpose. The Commission's Personnel Officer 
informed us that, if he had processed the action, he would have 
used the conversion to new temporary appointment. .ac.t·ion. 

Caree~ fed~ral employees above GS-5 must serve at least 1 
year in grade before becoming eligible for promotion. This 
restriction does not apply,to promotions within the ·excepted
service, such as those of Schedule C employees, students (whose 
employment is dependent upon their being in school), or 
attorneys. During the period we examined, 10 Commission 
employees were promoted without serving 1 year in the prior
grade. All 10 employees were in groups exempted from the 1-year 
service requirement. Five of them were Schedule C employees. 
One Schedule C employee was promoted three times in less than l7 
months, and another was promoted twice in less than 10 months. 
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TABLE V.3 
l?ROl-iOTIONS' 

Fiscal Years 1983-1986 

1983 
Fiscal years 

1984 1985 1986a 

Totals 13 28 28 9 

Number of 
--perm'anent promotions 
--temporary promotions 
--conversions from one type 

of appointment to another; 
resulting in promotion 

--other actions resulting in 
promotion 

8 
3 

'1 

15 
7 

6 

0 

21 
2 

4 

3 
2 

4 

0 

Number to 
--career 
--noncareer 

10 
3 

22 
6 

18 
.10 

4 
5 

Number to 
--employees hi~ed 

before December 1, 1983 
--employees hired after 

after December 1, 1983, 

13 

N/A 

24 

4 

14 

14 

3 

6 

aThrough December 31, 1985. 
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COMMISSIONERS' AND SPECIAL 
ASSISTANTS' BILLINGS 

Concern was expressed that the Chairman of the Commission 
and his Special Assistant billed the agency for work on an 
almost full-time basis, while such positions are supposedly 
part-time positions. 

We were requested to examine the billings for the 
Commissioners and their Special Assistants to determine how the 
billings comport for part-time positions. We were also 
requested to examine the roles of the Commissioners' Special•
Assistants and to determine whether the tasks they billed -the 
Commission reflected the nature of work expected from Special
Assistants. 

The U.S. Commission on Civil Rights Act of 1983 (Public Law 
98-183) Sec. 4 (a) states that: 

"Each member of the Commission who is not otherwise,in 
the service of the Government of the United States -
shall receive a sum equivalent to the compensation 
paid at level IV of the Federal Executive Salary 
Schedule, pursuant to section 531, of title 5, United 
States Code, prorated on a daily basis for each day 
spent in the work of the Commission, .. " 

The act does not limit the number of days the 
Commissioners can work each year. Similarly, there is no 
limitation in the act on the number of days their Special 
Assistants can work. 

Commissioners' and Special 
Assistants' Salaries 
and Billing Days 

The reported salaries and ·the number of days billed by the 
Commissioners and their Special Assistants for fiscal years 
1983, 1984, and 1985 are shown in table VI.1, The salaries and 
days billed were provided by the Commission's Office of 
Management. The number of days billed represents the equivalent 
number of 8-hour days worked. For example, if a Commissioner 
worked 4 hours one day and 4 hours on another day, the total 
days billed would be one. The Commissioners for whom the 
Special Assistants worked are noted next to the Special 
Assistant's name in table VI.1. 
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TABLE VI.1 
Salaries and Days Billed For 

Commissioners and Special Ass·istants 
Fiscal Years 1983-1985 

Commissioners/ I 1983 
Special Assistants Salary 

Commissioners 

Pendleton $58,385 
Berry 24,303 
Smitha 10,455 
Ramirez 12,455 
Ruckelshausa 12,363 
Saltzmanc 1 1,1,622
Abramd 
Bucklet 
Bunzel 
Destrod 
Guessd 

Special Assistants 

Novell (Pendleton) $28,942 
Edwards (Berry) 38,334 
Brown (Smith)e 951 
Garza (Ramirez)f 14,462 
Arredondo (Ramirez)9
Ferrone (.Abram) h 
Van de Weighe (Destro) 1 
Bryant (Guess)] 
Wolf .(Abram)k
Stuart(Destro)l 
Lawrence (Destro)m
Bratton {Buckley)n 

aRounded to nearest full.day. 
bAppointment ended Nov. 1983. 
CAppointment ended Oct. 1983. 
dAppointed Dec. 1983. 
eEmployed from Nov. 1982 to 

Nov. 1983 .. 
fEmployment ended Feb. 1984. 
9Employed May 1984. 
~Employed April 1984. 
lEmployed from May 1984 to 

May 1985. 

1984 1985 
Daysa Salary Daysa Salary Daysa 

233 $62,162 233 $67,344 240 
97 
42 

15,741 
1,734 

59 
7 

13,895 50 

50 10,021 38 7,263 .26 
51 1,601 6 
46 534 2 

10,295 39 11,631 41 
11,455 43 19,381 69 
13,822 52 28,781 103 
17,032 64 21,231 76 
6,854 26 16,391 58 

221 $29,231 J79 $41,328 239 
,261 9,603 63 1~,478 99 

15 143 2 
128 4,442 39 

3,496 24 14,081 208 
523 .9 1,586 19 

3,894 59 370 5 
7,,489 137 
1,129 11 
4,891 90 

--; 662 12 
2,732 50 

jEmployed from May 1984 to• 

Sept. 1985: 0 

kEmployed from Nov. 1984 to 
Sept. 1985.. 

1Employed from Aug. 1984 to 
May 1985. 

mEmployed May 1985. 
nEmployed Oct. 1984. 

.. 
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Missing Salary Vouchers and 
Variances Between Salary 
Vouchers and Offtce of 
Management Records 

We found instances where there were no vouchers in the 
files to support salaries paid to the Commissioners• Special 
Assistants.1 We also found instances where substantial 
variances existed between total days worked by Special 
Assistants, as reported on their salary vouchers, and the Office 
of Management• s records of salary paid. Variances between these ~ 
documents also existed for some of the Commissioners. 

There were no fiscal year 1983 salary vouchers in the frles 
for Special Assistants Edwards, Brown, and Garza. Similarly, 
there were no fiscal year 1984 salary vouchers in. the files for 
Special Assistants Brown, Garza, and Van de Weighe. We brought 
this matter to the attention of the Assistant Staff Director for 
Administration,· and he could not account for the missing salary 
vouchers. 

For fiscal year 1985, salary vouchers were in the files for 
the Special Assistants, but there were substantial variances 
between the total days worked shown on the vouchers and the 
Office of Management salary payment records. we also noted 
variances for four of the eight Commissioners. The variances 
are shown in table VI.2. 

The Commission has no administrative instruction covering 
the procedures to be used by the Commissioners and their Special 
Assistants in preparing their salary vouchers. According to the 
Assistant 'staff Director for Administration, the same 
instruction that applies to experts and consultants also applies 
to the Commissioners and their Special Assistants. This 
instruction requires that the following information oe included 
on the salary'vouchers: 

--the project code, when ·I?ossible, for activities 
performed, 

--the date ( s) o.~· services p~rformed, 

--a brief descript'ion of -the services performed, and 

--the number of 'hours worked for each proj~c,t. 

lunlike the other Special Assistants, who have intermittent 
appointments, Special Assistant Arredondo is a part-time 
Schedule C employee. As such, she is not required to submit 
salary vouchers. 
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Table vi.2 
Variances in-Reported Days Worked and 

Salary Payments for Commissioners and Special Assistants 
Fiscal Year 1985 

Days Wo_rked' 
,!.. 

Office of Management Salary 
payment records vouchers Variances 

Commissioners 

Pendleton -240 240- 0 
Abram 41 45 4• 
Berry 
Buckley 
Bunzel 
Destro 
Guess ~·-

so 
69 

103 
76 
59 

so 
73 
7,9 
74 
59 

:;, 

.o_ ~-
4 

24 
.2, 
.0 

Ramirez 26 26. -, 0 

Special Assistants 

Bratton so 57 7 
Bryant 137 93 44 
Edwards 99 105 6 
Ferrone 19 21 2 
Novel_! 239 240 1 
Stuart 90 74 16 
Wolf 11 lf 'Q 
van de Weighe 
Lawrence 

5 
12 

8 
84 

3 
72 .. 

50 

63-298 0 - 86 - 4 
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-... The instruction also requires the signature of the 
individual submitting the salary voucher and the signature of 
the authorized approving official.before any time card documents 
are sent to the payi,oil office for payment. 

During our review of the.salary vouchers, we noted several 
instances of noncompliance with this instruction. Some 
individuals either_ used a .form which d_id no.): provide space for 
stating the nature of the services performed or used the proper 
form but did not state the nature of' their duties. We also 
found a few instances where th!! vou¢hers were not signed by 
the claimant or the approving official. Moreover, in 
discussing the variances noted above, the Assistant Staff 
Director for Administration told us that changes were often made 
to payroll documentation based on telephone conversations rather 
than requiring the claimants to submit new or revised salary
vouchers. 

The Assistant Staff Director for Administration agreed that 
stricter enforcement of the instruction is needed to improve
accountability. Accordingly, he said he had discussed this 
matter with the Commission's Staff Director and plans to prepare 
a memorandum describing the problem and suggesting corrective 
action. 

Nature of Work Performed by
Commissioners and Special 
Assistants 

The nature of the work performed by the Commissioners and 
their Special Assistants as reported on their salary vouchers 
fell into five broad categories. These categories included: 

-reading and commenting,, 
--speech preparation/correspondence, 
-time in transit, 
--meetings and speeches, and 
-other. 

Table VI.3 shows the proportion of time, as indicated by 
available salary vouchers, that each Commissioner and Special 
Assistant spent on each of these categories during fiscal year 
1985. There are, however, several qualifications to our 
computations of their work as reported on salary vouchers. In 
some instances, the total time for a day was charged to several 
categories. In those cases, we divided the time evenly among
the categories. However, when the individual was in transit and 
charged time to both transit and other categories, we allocated 
all such time to transit. Four Special Assistants (Edwards, 
Van de Weighe, Stuart, and Bratton) submitted salary vouchers 
but did not note the nature of their work. Also, according to 
the Assistant Staff Director for Administration, one Special
Assistant (Arredondo) worked a consistent 64 hours each 
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bi-weekly pay period, and her timesheets did not indicate the 
nature of the work performed. Therefore, we could not inc~u~e, 
these five Special Assistants in our analysis. Finally, as 
previously state,d, there were missing salary vouchers for both 
Commissioners and Special Assistants. The Commission staff 
could not account for such vouchers. 

TABLE VI.3 
Nature of Work Reported by 

Commissioners and Special Assistants 
Fiscal Year 1985 

Reading Speech 
and prep./ Meetings 
comment corres T:i,me in and 
ing pondence transita speeches ~b 

( percentages) 

Commissioners 

Pendelton 12 19 31 26 12 
Abram 17 6 43 19 15 
Berry 94 0 3 3 0 
Buckley 41 1 28 20 10 
Bunzel 48 2 23 18 9 
Destro 15 1'6 10 53 6 
Guess 76 2 9 4 9 
Ramirez 19 0 18 8 55 

Special Assistants 

Novell 9 59 15 15 2 
Bryant 72. 2 0 0 26 
Ferrone 1 46 6. 2. 45 
Lawrence 0 45 0 5 50 
Wolf 18 0 12 29 41 

aincludes travel to and from Commission meetings as well as 
other Commission-related travel. All Commiss.ioners other than 
Berry and Destro. live outside the Washington, D.C. area. 

bother includes such ,functions as media interviews,. press
conferences, research, and schedu1 i ng . 

Re£hrted Work is Consistent 
wit Special Assistants' 
Position Descript.ions 

We re~·iewed the position, descr~ptions for the Special 
Assistants to the Commissioners and the Special Assistant to the 
Chairman to compare the duties described with the work reported 
on the Special Assistants' billings that were ava'ilable fo.r 

,; 
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fiscal year 1985._ We found that the n?ture of the \'JOrk reported 
by five Speci~l Assistants, including the Special Assistant to 
the Chairman, (the only Special Assistants for whom salary 
vouchers showing· the 11atur.e of their work \'Jere avaiiable) to be 
generally in line with the duties set forth iQ their position~
descriptions. • 

According to their position descriptiqnq, Special 
Assistants to Commissioners are ~o consult-with Commission 
staff, locate and acquire documentation~··and make • 
recommendations to the Commissioners. They·are also required to 
draft letters and speeches and make arrangements for their 
Commissioners' attendance at meeti~gs, hearings, consultations, 
and appearances before.congressional committees. Tlie Special 
Assistants are responsible for ensuring that all administrative 
documents such as time cards,. trav,el vouchers, and requests for 
reimbursement are submitted and processed expeditiously. Also, 
they are required to prepare replies, for the Commissioners' 
signature, to inquiries concerning matters related to Commission 
_programs and projects. 

Work performed by the Special Assistants to the 
Commissioners, to the extent that four of them described it on 
their salary vouchers, included such tasks as: 

--contacting and meeting with Cqmmission staff; 

--reading, commenting, and conducting research; 

--attending Commission meetings, hearings, etc.; 

--preparing correspondence, statements and qther materials; 

--filing, org.anizing, making travel arrangem·ents, and 
preparing time records; and 

--reviewing state advisory committee reports, case 
summaries, etc. 

According to her position 'description, the ,special 
Assistant to the ·Chairmarr is to conduct research into current 
civil rights, equal protection, and administration of justice 
issues and advise the Chairman on those matters that may be 
appropriate for discussion by the Commissioners. She is also 
to develop data for the Chairman in support of, or opposition 
to, proposed Commission policy, programs., or projects.- _In 
addition, the incumbent is to consult, as necessary, .with 
Commission staff, representatives of other federal agencies and 
with representative_s of ciyil rights group~ to _obtain va,rious 
types of information. She is to draft correspo·ndence and 
speeches, bas~d on her knowledge of the Chairman's positio~ on 
various issues', and to coordinate plans for :his speaking ' 
engagement"s. She is• to review wr'itte·n materia•l and documents 
related to Commission hearings, consultations, studies, etc. and 
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advise the Chairman as to recommended positions, modifications, 
etc. Finally, she may recommend additions, deletions or other 
changes to the agenda for meetings of the Commissioners. 

work performed by the Special Assistant to the Chairman, to 
the extent that it was described on her salary vouchers, 
included such tasks as: 

--conducting meetings with Commission staff and s.taff from 
other agencies; 

--traveling in support of the Chairman; 

--preparing speeches, correspondence and other material; 

--attending Commission meetings, state advisory committee 
meetings, hearings, meetings with civil rights groups and 
meetings with media representatives; 

-performing miscellaneous press work; 

--scheduling the Chairman's time; and 

--reading, commenting, and conducting research. 
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COMMISSIONERS' AND SPECIAL 
ASSISTANTS·'. FINANCIAL 

DISCLOSURE REPORTS 

The question was raised as to how the Chairman of the 
Commission and his Special Assistant could receive almost 
full-time compensation from the Commission and also be 
employed elsewhere. 

We were requested to examine the Commissioners' and Special 
Assistants' financial disclosure reports to determine what 
portion of their total income was derived from the Commission. 

Requi·rements for filing public financial disclosure reports 
(SF 278) are set forth in 5 CFR 734. The pu1pose of these 
reports is to provide a means for high level federal 
employees to disclose their personal financial interests and 
demonstrate that they are able to carry out their duties without 
compromising the public crust. The review of the information 
provided in these reports serves to deter conflicts of interest 
in the case of current employees and· to identify potent·ial 
conflicts of interest in the case of newcomers to government· 
service. Statements of income, assets, and liabilities must be 
reported by the President and Vice President, presidential 
appointees, members of the Senior Executive Service, employees 
in confidential or policy making positions (Schedule C) and 
career employees in grade GS 16 and above including comparable 
officers in the uniformed and foreign services. 

The regulations require each individual who performs the 
duties of his or her position or office for a period in excess 
of 60 days during any calendar year to file a financial 
disclosure report on or before May 15 of the succeeding year.
Although these reports are to be reviewed within 60 days of the 
filing date, the individual filing the report is responsible for 
its accuracy, and the reports are not routinel2 audited to 
determine whether the disclosures are correct. 

1Employees at lower levels (GS-13 to GS-15) also file reports, 
but they are not available to the public. 

2since 1983, the. appointment of Commi 
0 

ssioners· has not been 
subject to Senate confirmation. As a result, copies of their 
financial disclosure reports are no longer required to be 
transmitted to the Director, Office of Government Ethics, OPM. 
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We did not attempt, as part of our review, to determine the 
completeness or accuracy of the financial disclosure reports 
filed by Commission officials. However, we noted tha~ questions 
have been raised by the Small Business Administration about the 
amount of outside income of the Commission's Chairman and his 
Special Assistant from their participation in. packaging. Small 
Business Administration loans, The Small Business 
Administration was reviewing this matter at the time we 
completed our work. 

We requested financial disclosure reports covering calendar 
years 1982, 1983, and 1984 for the 11 Commissioners and 12 
Special Assistants who served at the Commission during fiscal 
years 1983 through 1985. Not all were required to file reports 
because of the 60-day criteria noted above. Table VII.1 shows 
the 5 Commissioners and 2 Special Assistants who .filed at least 
one financial disclosure report during the 3-year period. Table 
VII.1 also shows the latest year for which a report was fi.led. 

TABLE VII.1 
COMMISSIONERS AND SPECIAL ASSISTANTS 

FILING FINANCIAL DISCLOSURE REPORTS 
1982-1984 

Commissioners Calendar yeara 

Pendleton 1984 
Abram 1982 
Berry 1983 
Bunzel 1984 
Destro 1984 

Special Assistants 

Novell l984 
Edwards 1984 

aMost recent calendar year for which the individual was required 
to submit a .financial disclosure report. 

We examined the latest financial disclosure .reports
submitted by these seven individuals and compared their reported 
income from other sources to their Commission income to 
determine the p~oportion of their total income earned from the 
Commission. 

There are limitation~ on using financial .disclosur.e reports -
in this fashion. The reports do not provide a sound basis for 
determinj.ng the amount of income received outside the 
Commission. While salary and all other earned income must be 
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reported exactly, div·idends, rental income, interest income, 
capital gains, and income from trusts are stated 'in ranges which 
are often too large to be meaningful for estimating in.come. For 
example, the report calls for s~ating such incomes in ranges 
between $15,000 and $50,000i ~50,000 and $100,000i and over 
$100.000. Spousal focome is also shown on th!:! financial! 
disclosure reports, but we did not include it in our 
computations. The 'financial disclosure reports are submitted on 
a calendar year basis while the Commissioners' and Special 
Assistants' Commission salaries are accumulated for budgetary 
purposes on a fiscal•·ye·ar basis. Thus, income from both sources 
covers a 12-month period but with a 3-month difference in the 
period covered. Additionally, honoraria are required to be 
reported oniy if they total more than· $10!) individually. 

With an awareness of the limitations cited above, we 
attempted to determine the proportion of these seven ' 
Commissioners' and Special Assistants• total income represented 
by their Commission salaries. The,basis for such an analysis 
was non-Commission income reported 1in the calendar year covered 
by their most recently filed financial disclosure statement and 
their Commission salary for-the comparable fiscal year. For 
example, if the latest financial disclosure report covered 
calendar year 1984, we compared it to fiscal year 1984 
Commiss;ion salary. ' The only exception was for Commissioner 
Abram. We had to compare his 1982 financial disclosure report_: 'l
( his only report) to his fiscal year 1984 Commission salary ( his 
first year as a Commissioner). 

We found that none of the seven Commissioners or Special 
Assistants relied on their Commission salary as their sole 
source of income. Also, for none of the Commissioners was their 
Commission saJ.ary greater than 50 percent of their ·-t6tar- • •• 
reported income, even when the lower end of the range of 
reported outside income was used. Except for one Commissioner,~ 
whose Cow~ission salary was minimal in relation to total income, 
individual Commissioners' salaries from the Commission ranged 
from 1'4 -to 50 percent of their "total incomes. pne 'of the •• 
Special Assistant's Commission salary represent·ed ove'r 75 
percent of total reported income while the other Special . 
Assistant's salary represented' less than 60 percent of tota'l ~ 
repor·ted income. ·,~ 

we also analyzed the seven tommissi'oners' arid Special r 

Assistants' Commission salaries in comparison to their reported ·-
outside earned income, including salaries, ho.noraria, and. 
partne~ship ;ncome: • 'As was •-the 'case in the ,comparison,.,~bo~e, 
one Cominissio•ner' s salary was m'inim.al in. reI'ation to "t:pt;al 
earned income. -~_he re~·aining ~Commiss iori~r·s' sa!ar ies . i;,rom . i:tle 
Commission ranged "'from ~20 ·to 69 percent ~of their total earne·d 
income. For the two Special Assistants, their Commission 
salaries represented 82 and 100 percent, respectively, of their 
tocal earned income. 
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COMMISSIONERS, SPECIAL ASSISTANTS, 
STAFF DIRECTOR, AND OFFICE 

OF GENERAL COUNSEL 
~ 

..1 

Commission travel was ·allegedly increasing in recent years, 
especially for the Commis~ioners and Special Ass~stahts. 

We were requested to (1) examine the travel vouchers for 
the Commissioners, Special Assistants, Staff Director, and 
Office of General Counsel staff to determine whether there were 
any overseas trips and whether any individuals traveled first 
class and (2) ascertain the policy for Commissioners' travel. 
We were also asked to compare the extent of travel for the 
Commissioners, Special Assistants, and Staff Director before and 
after the Commission was reconstituted in December 1983. 

Total travel costs for the Commission for fiscal years 1982 
through 1985 were about $456,000, $345,000, $395,000, and 
$503,000, respectively. We reviewed travel by the 
Commissioners, the Special Assistants, and the Staff Directors 
for these fiscal years. We also reviewed travel by the staff of 
the Commission's Office of General Counsel for this period. 

Commissioners' 
Travel Policy 

Each Commissioner has a blanket travel authorization which 
covers all travel within the continental limits of the United 
States for a full fiscal year. 

Commissioners and employees are required to abide by 
General Service Adminiseration travel guidelines. For example, 
they are required to use contract fares whenever possible. When 
no such fares exist, they are required to use coach or the 
lowest fare available unless emergency or extenuating 
circumstances exist. 

Fiscal Years 1982 Through 1985 
Travel by Commissioners, 
Special Assistants, 
and Staff Directors 

Travel by the Commissioners, Special Assistants, and Staff 
Directors was to attend or participate in such activities as 
Commission meetings, hearings, and conferences or to make 
speeches. 

58 



102 

ATTACHMENT VIII ATTACHMENT VIII 

, The number and, cost of trips taken by these individuals 
during fiscal years-'1982 through ·1985 are set forth in table 
VIII.1.1 These statistics show that, while the number of trips 
taken by all of the Commissioners remained relatively constant, 
the cost of such trips increased during the period. Also, the 
number of Commissioners increased from 6 to 8 in fiscal year 
198~ as a result of the u.s. Commission on C,ivil Rights Act.of 
19~3. The statistics also show that the total number and cost 
of trips taken by the Staff Director were higher in fiscal years 
1984 and 1985 than ,in .fiscal years 1982 and 19(!3. Th~ number 
and cost of trips. takim by the current Chairman's.special 
Assistap~ inc:eased steadily over the four years.· 

,- ]. 

::, 

...... 
j • 

lThe number and cost of trips taken, as shown in table VIII.1, 
were obtained from the Commission's Office of Management files. 
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TABLE VIII. 1 
COMMISSIONERS, SPECIAL ASSISTANTSf AND 

STAFF DIRECTORS TRAVELf FISCAL YEARS 1982 - 1985 

Fiscal 2:ears 
1982 1983 1984 12.ll 

Commissioners ! Amount ! Amount ! ~ ! Amount 

Flemminga 9 $ 2,712 
Pendleton 
Smithb 
Horna 

20 
9 
6 

12,097 
4,826 
3,535 

31 
12 

$20,194 
5,565 

30 
·1 

$23,200 
510 

36 $29,300 

Ramirez 9 6,248 10 5,520 7 3,146 3 1, 6'00 
Berry
Saltzmanc 

17 
12 

4,714 
2,596 

10 
13 

2,772 
1,834 

8 
1 

1,492 
103 

2 500 

Ruckelshausd 
Abrame 

6 3,797 5 3,408 
9 1,993 14 3,500 

Bunzele 
Guesse 

8 
7 

9,958 
3,'623 

11 
14 

17,200 
8,000 

Buckleye
Destree 

7 
7 

4,670 
2,643 

9 
4 

6,000 
1,500 

Subtotal 88 $40,525 81 $39[293 85· $51[338 93 $67,600 

Staff Directors 
Hope

(acting)f 
Chavez9 

12 $ 3,200 4 
2 

$ 1,628 
954 21 

.--
7,119 15 6,205 

Green 
(acting)h 
Subtotal TI $ 3[200 6 $ 2,582 TI $ 7,119 15 $ 6,205 

SEecial Assistants 
Novell 4 $ 2,239 7 $ 5,802 12 $ 8,546 21 $14,800 
Wolfi 1 800 
Ferronej 1 300 
Arredonaok 1 400 
Bryantl 
Brattonm 

1 
1 

1,000 
300 

Subtotal 4 $ 2,239 7 $ 5,802 TI $ 8,546 26 $17,600 

Total 104 $45,964 94 $47,677 118 $67,003 134 $91,405 

aAppointment ended April 1982. hserved as Acting Staff Director 
bAppointment ended Nov. 1983. . from April 1985 to Oct. 1985. 
CAppointment ended Oct. 1983. 1Employed from Nov. 1984 
dAppointment ended Nov. 1983. . to Sept. 1985. 
eAppointed Dec .. 1983. ]Employed April 1984. 
fTenure ended Aug. 1983. kEmployed May 1984. 
9Employed Aug. 1983 and served lEmployed from May 1984 

to April 1985. to Sept. 1985. 
mEmployed 9ct. 1984. 
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First Class and Overseas Travel, 

One Commissioner traveis first class routi'ne-:ly. Such 
travel was approved by the Commission's Staff Director on 
December 27, 1983·. The approval was based oh a letter, dated 
December 12, 1983, to the Staff Director from a physician 
recommending that-the Commissioner be permitted to travel first~ 
class for medical reasons. 

') 

With respect to overseas travel, the Staff Director v.isited 
Israel in January 1985 at the Commission's expense. The trip 
was made at .the request of the Government of Israel and is the 
only ~nstance of oversea~ travel paid by the ~ommission during 
fiscal years 1982 through 1985. The purpo~e of the trip, as 
stated on the travel authorization, was to discuss affirmative 
action and .c.ivii rights issues with Israeli officials. 

We discussed Commission travel with General Services 
Administration ·(GSA) representatives who are responsible for 
reviewing vouchers submitted by Commission personnel for 
compliance with travel regulations.2 These individuals were 
familiar with the routine.first class travel by one of the 
Commissioners and 'the-few other instances of first class travel 
and found such travel to be in compliance with regulations. 
The other instances of first class travel (3 over the 4-year 
period) were attributed to illness and un~vailability of ~ 
contract or coach fares.. Moreover, we were advised by the GSA 
staff that Commission personnel, including the Commissioners, 
Special Assistants, and Staff Directors, have generally been in 
complianc;e with GSA travel reg·lflations, and only small amounts 
have been disallowed·-on individual vouchers over the years. 

Travel by Office of General 
Counsel Staff has Diminished 

Travel by the Commission's Office of General Counsel staff 
has diminished substantially since fiscal year 1982. Office ~f 
Management records show that personnel assigned to General 
co·unsel made 45 trips in, fiscal year 1982, 4 trips in fiscal 
year 1983, 10 trips in fiscal year 1984, and 6 trips in fiscal 
year 1985. Also; they appeared tq be ·much more heavily involved 
in preparing for hearings in the.field and otherwise 
participating in projects in the field in fiscal year 1982 than 
in more recent fiscal years,. Taple VIII. 2 shows the breakdown 
by fiscal year of trips devoted to mission-related projects as 
opposed to those trips taken to attend training and planning
conferences or to make speeches or participate in panel 
discussions. ' 

2The Commission has contract~d with GSA for certain 
administrative services such as travel, payroll, and bill 
paying. 

61 



105 

ATTACHMENT VIII ATTACHMENT VIII 

The mission-related trips taken by the Office of General 
Counsel for fiscal years 1982 to 1985 were to work on hearings
projects. In fiscal: year 1982, the Office of General 
Counsel's mission-oriented trips were almost all related to work 
on three hearings: the growth industries hearing project on 
opportunities and the participation of minorities and women in 
high technology industry, the Baltimore hearing project dealing 
with urban minority economic development, and the Miami hearing 
project concerning the isolation of minorities in urban 
centers. The only mission.,-oriented trip made by the General 
Counsel's staff in fiscal year 1983 was for work on the 
Baltimore hearing project. All 11 mission related trips made 
during fiscal year 1984 and 1985 were for work on the 
handicapped newborn infants hearing project, concerning the 
witholding of medical treatment from infants on the basis of 
actual or potential handicaps. 

TABLE VIII .2 
OFFICE OF GENERAL COUNSEL TRAVEL 

FISCAL YEARS 1982 - 1985 

Purpose of trip 

Training, Work on 
speeches, mission related 

Fiscal year Total tr'ips plannins, etc. projects 

Number ~ Number Amount Number Amount 

1982 45 $39,847 9 $4,187 36 $35,660 
1983 4 1,253 3 1,234 1 19 
1984 10 8,977 2 359 8 8,618 
1985 6 3,097 3 l,889 3 1,208 

Commission Travel Sometimes 
Paid for by Other Sources 

During our review, we noted 45 instances where travel 
vouchers showed the Chairman's travel and/or lodging expenses 
were paid by 0 other sources" which were identified in 17 
instances and not identified in 28 others. To a lesser ex,tent, 
two other Commissioners (two instances) and three Commission 
employees (10 instances) had their travel expenses paid by 
outside sources. One of the Commissioners identified the source 
while the other Commissioner did not. In 8. of the 10 instances 
involving Commission employees, they did not identify the 
source. 

Donations from private sources for official travel to 
conduct government business constitute an unauthorized 
augmentation of appropriations, unless the employing agency has 
statutory authority to accept gifts or the gift qualifies under 
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5 u.s.c. § 4111. Under 5 u.s.c. § 4111r enacted as part of the ~ 
Government Employees Training Act, an employee niay accept (1) 
contributions and awards incident to training in non-government 
facilities, .or (.2 r payment of travel, subsistence, and other 
expenses incident to attendance at meetings, only if the .donor 
gualifies as a non-profit, tax exempt organization under 26 
U.S.C .. S 501 (c) (3). Regulations promulgated by the Office of 
Personnel Management at 5 CER 410 ..701 ~ ~- require :prior 
written authorization. for acceptance of such travel expenses, 
including certification that any contribution, award, or payment 
is not a reward for services to the organization prior to· the 
training or meeting and acceptance of any payment does not 
create an actual or apparent conflict. 

The Office of Government Ethics has suggested certain 
procedures which it considers essential to protect both the 
agency and the individual traveler, from accepting gifts which 
improperly augment the agency's· appropriations. These 
procedures are listed below:· 

--•A11 offers of_payment of. official travel expenses must 
be'approved in writing prior to acceptance." 

--"If possible, all offers should be approved by the same 
office within an agency so as to provide cons•istency of 
interpretation of applicable statutes and- regulations.·.. 

--"All agency personnel should be made aware that such 
offers must be approved by the appropriate office." 

--"Travel orders should note specifically what expenses are 
being accepted by the traveling employee and under what 
authority." 

--"The traveling· official should never be placed in a 
position of approving the acceptance of his or her own 
travel expenses." 

--"If possible, a record of all travel expenses .accepted 
should be kept by the agency in a •central file." 

We found that the Commission has no statutory authority to 
accept gifts. Therefore, unless the organizations which 
contributed to the Commissioners' and employees' .travel 
qualified as non-prof·it tax exempt organizations under 2·6 
u.s.c. § 501(c)(3), and all other requirements of CFR 410.701 et 
~- were met, the Commission travelers had no authority to 
accept such payments. Such donations can also contribute a 
violation of 1.8 u.s.c. § 209, which deals with salary payments,
but the Civil Rights Commissioners are exempt from the operation. 
of that provision. 
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We asked the Commission's Solicitor, who is also the 
Commission's designated ethics official, what procedures were in 
effect to insure that the acceptance of travel expenses was not 
an improper augmentation of the agency's appropriation. He said 
that the Commission has no procedures (or files) on this matter, 
and he relies on the traveler's knowledge of the law to insure 
that donor organizations are non-profit, tax exempt institutions 
as described by 26 u.s.c. § 501 (c)(3). 

We also asked GSA officials whether they had included this 
issue in their review of Commission travel vouchers. They 
advised us that they had not. However, the Commission is 
responsible for ensuring that such unauthorized augmentations do 
not occur. 

We requested from the Commission on February 6, 1986, the 
exact name and state of incorporation for the 57 instances where 
sources other than the Commission paid travel expenses for 
Commission employees or where such sources were not identified. 
The exact name and state· of incorporat:i:on of the sources are 
needed to determine if the organizations qu·alify as non-profit,~ 
tax exempt institutions as described by 26 u.s.c. § 501(c)(3). • 
By February 27, 1986, the Assistant Staff Director for 
Administration had provided us with information identifying the 
sources other than the Commission and the states of 
incorporation for most of them. Our review of this information 
shows that some of the outside sources should not have paid 
these expenses. These include such sources as an oil company, 
television networks, and political organizations. 
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FISCAL YEAR 1985 
APPROPRIATION EARMARKS 

Concern was expressed that the Commission may have violated 
the congressionally-imposed earmarks to its fiscal year 1985 
appropriation. 

We,were requested to examjne the allocation of overhead 
among the various budget activities which were earmarked and to 
determine the method of allocation,· including whether a standard 
formula .existed for.each budget. activiJ;Y.-

The or"iginal ,fisca'l year 1985 appi:-opriation for the 
Commission totaled $12,747,000 .. The Congr~ss "earmark.ed" the 
appropriation among seven budget activ.ities .. These "earmarks" 
had the effect of establis~ing separate appropriations for each 
of the activities. Any obligations exceeding the amount 
appropriated foi;-. any of' the seven budget activities would 
violate the .Anti-peficiency Act. 

The Anti-Deficiency Act provides that no officer or 
employee of~_the Unlted States shall make -.or. authorize any 
obligation pr expenditure in excess .of the amount available in, 
the applicable appropr.iat'ion (31 u.s.c.. S1314(a) (1.) ([I.) J. 
Section 1351 of the Act requires that all violations of section 
1341(a){1J(AJ to be reported by the agency immediately to the 
President, through the Director of the Office of Management and 
Budget, and to the Congress. The reports are required to 
contain the facts of the violation and a statement of the 
disciplinary action taken. If a deficiency appropriation is 
necessary to liquidate an over obligation, a request for such an 
appropriation would be part of the report. 

Shifting Within the Earmarks 

·The Commission was successful in securing congressional 
approval of a change to its appropriation earmarks in fiscal 
year 1985. In August 1985, part of the funding for three budget 
activities (Publications Preparation and Dissemination, Federal 
Evaluation, and the Clearinghouse Library) totaling $421,000 was 
shifted to the budget activity for Hearings, Legal Analysis, and 
Legal Services. In addition, an August 1985 supplemental 
appropriation to cover employee pay raises increased the 
Commission's total appropriation by $122,000 to $12,869,000. 
Table IX. 1 ·traces the effects of 'these changes on each budget
activity. 
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The Commission's seven budget activities involve nine 
program offices. The Office of Research and the program 
functions of the Office of Programs and .Policy are funded by the 
Reports, Studies, and Program Monitoring budget activity. The 
Office of General Counsel and the Solicitor's Unit are funded by
the Hearings, Legal Analysis, and Legal Services budget 
activity._ The Office of Regional Programs, including the JO~ 
regional offices, makes up the Field Operations budget 
activity. The Publications Management Division of the Office of 
Management is funded by the Publications Preparation and 
Dissemination budget activity. The Office of Federal Civil 
Rights Evaluation is funded by the Federal Evaluation budget· r 
activity. The Office of Congressiona,l and Public Affairs is 
funded by- the Liaison and Informat:i:on Dissemination budget 
activity. The National Clearinghouse Library is funded by the 
Clearinghouse Library budget activity. 

Other units of the Commission are included in over~ead 
costs which are allocated to the sev.en budget activi"tie~ on the 
basis of salary costs1 incurred' by the offices covered by each 
activity. ~hese units include the Commissioners, the policy 
functions of the Office 0of Programs and Policy, the Office of' 
Management, the Offices of the Staff Director and Deputy Staff 
Director, the Equal Employment Opportunity Unit, and the 
Planning and Cooraination Unit. 

The Commissi.on • s determin<!-~ion of program costs an·d 
overhead allocated to the seven- budget.--activities for fiscal 
year 1985 are shown in tabl~ IX.2. 

1Includes the salaries of full time permanent employees and 
other staff such as temporary and,part-time employees, and 
consultants. It does not include overtime and awards. 
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Table IX.1 
The Commission's Fiscal Year 1985 

Earmarked Appropriation 

Bud9:et, activit:z:: 
Original 
earmark 

Revised per 
Commission Revised for 

reg:uest 12a:z:: increases 

Reports, Studies, and 
Program Monitoring $ 2,299,000 $ 2,299,000 $ 2,320,000 

Hearings, Legal 
Analysis, and 
Legal Services 1,642,000 2,063,000 2,083,000 

Field Operations 4,999,000 4,999,000 5,047,000 

Publications 
Preparation and 
Dissemination 831,000 747,000 753,000 

Federal Evaluation 1,217,00.0 1.,011,000 1,022,000 

Liaison and Infor-
mation Dissemination 1 t 231 I 000 1,·231,000 1,244,000 

Clearinghouse
Li_brary 528,000 397,000 400,000 

Total $12,747,000 $12,747,000 $12,869,000 
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Table IX.2 
Program Costs and Overhead Allocated to Budget Activities 

Fiscal Year 1985 

Program 
costs Overhead· 

Total 
oblisations 

Reports, Studies, and 
Program Monitoring $1,354,000 $ 878,000 $ 2,232,000 

Hearings', Legal 
Analysis, and 
Legal Services 1,146,000 825,000 1,971,000 

Field Operations 3,013 ,·ooo 2,034,000 5,047,000 

Publications 
Preparation and 
Dissemination 467,000 282,000 749,000 

Federal Evaluation 563,000 ·430,000 993,000 

Liaison and Information 
Dissemination ·111,000 497 ,·o,oo 1,214,000 

Clearinghouse 
Library 259,000 141,00·0 400[000 

Total $7,519,000 $5,087,000 $12,606,000 

Third Hearins in Fiscal Year 1985 

The Commission, in its narrative justification for shifting 
funds to the Hearings, Legal Analysis, and Legal Services budget 
activity made the following statement in March· 1985 during 
hearings· before a House Appropriations Subcommittee: 

"The Commission proposes to hold a hearing, a 
combination hearing/consultation and to begin field 
work for a third hearing this fiscal year. This 
compares to earlier plans to hold two hearin~s." 

In responding to a question raised during this hearing by the· 
Subcommittee Chairman, the Commission's Staff Direct·or said 
that the Commission planned to actually conduct three hearings' 
in fiscal year 1985 in contrast to the above statement 
indicating that only field work would be started during the year 
on the third hearing. 
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In recommending approval of the change in the budget 
earmarks, the House Appropriations Committee's report on the 

01985 supplemental appropriations-bill (99-142) stated that The 
proposed language· changes will enable the Commission to adopt 
-its program to include a third hearing for fiscal year 1985 
beyond the two hearings provided fo~ by the fiscal year 1985 
Appropriations Act." 

Only two hearings were held during fiscal year 1985. They 
included a consultation/hearing on affirmative action in March· 
1985 and a hearing on handicapped newborn infants in June 1985. 
The third, a consultation/hearing on housing discrimination, was 
not held until November 1985. Therefore, we requested in late 
November 1985 a breakdown from the Commission showing how the 
$421,000 transferred 1nto the Hearings, Legal Analysis, and 
Legal Services budget activity had been spent. 

After repeated requests for the information, on February 
1_1, 1986, the Commission's Assistant Staff Director for 
Administration and the Budget Officer provided us with an 
explanation of how the $421,000 was spent. They said that 
$83,000 was charged to salaries and benefits of General Counsel 
staff who worked on preparing for the housing discrimination 
consultation/hearing and an additional $226,000. was spent 
elsewhere within the hearings budget activity. According to the 
Commission officials, $51,000 of the $226,000 was for overhead 
attributable to the budget activity, and $175,000 was spent on 
various other, unidentifiable, program activities. The 
Commission officials told us the remaining $112,000 was 
returned to the Treasury, the difference between the hearings 
budget activity's earmarked appropriation and the final 
obligation amount. 

The $83,000 charged to the housing consultation/hearing 
project in fiscal year 1985 was derived as follows. The 
original charges to the housing project based on the monthly
time charg~.reports prepared by the General Counsel staff 
involved were 313.5 staff days with a total cost of $47,500. In 
January 1986, the Assistant Staff Director for Administration 
requested the General Counsel to review the time charges for the 
project to determine if they were understated. The General 
Counsel reported, after his review, that he found some 
inaccuracies in the amount of time allocated to the .project. On 
February 11, 1986, he increased the time charges for himself, 
his deputy, and 7 other .employees by 153. 5 days so that the 
total time charged equalled 467 days costing $83,000. Four of 
these employees, i_ncl.uding the Gene·ral Counsel, had not 
initially charged any time to the project. 
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According to the General Counsel, his revisions were based 
on discussions with the five staff members who worked on the 
project and were still employed by the Commission and his 
knowledge of what ,the three staff members who had left, the 
Commission were working on at the bime. We interviewed the five 
General Counsel staff whose. time charges were revised by the> 
General Counsel and who were st.ill employed by· the Commission. 
One of these was the Deputy General C.ounsel. He said ·the 
changes to his time charges were appropriate. Only one ¢f J:he 
four others agreed that ):he changes made wer.e· appropriate. 
Another said he had been told by the Gener~! Counsel that time 
charges were being changed, but he did not agree with the 
changes that Wl;!re made to his time charges.. The two others ,said 
that the General Counsel had not discussed the changes to their 
time charges ~ith them and ):pat the changes were not correct. 

The project account code for the housing project which was 
the basis for time charges was assigned on July 22, 1985. On 
the original time charges for the project, there were no charges 
before July. According to the General Counsel, work was 
performed on the project before the approval of the project 
account code, but time was not charged to the project because ho 
code exist~d. His ~evisions showed a total of 75.5 days for 7 
employees charged to the project from February to June 1985. 
According to the pi;:oject director,, he delayed requesting a 
project code -until ,final decisions were. made by the Staff 
Director on topics for the hearing and the project's staffing. 
He requested a proje_ct account code, .on ,July 19,, 1985. The 
project director told us that 75.5 staff days for 7 staff from 
February to June 1985 appeared high and he was unaware of that 
many people working on the project, at that time. He 
acknowledged that some staff work was performed before July,. but 
said only on~ staff member did substantial work. 

Revised time charges for the Gene:cal Counsel and the Deputy
General Counsel accounted for abou.t two-thirds of the.153.5 
additiona'l days charged to the housing p:coject. These two 
individuals originally had no time charges to the project. 
According to the General Counsel, who was appointed to his 
position in May 1985, he was not aware that monthly time account 
reports were required un,til. he was requested to review the' time 
charges by the Assistant Staff Director for Administrption in. 
January 1986. He said that both he and his deputy had not been 
asked what projects they spent the.ir time on .by the· General 
Counsel employee wqo i_ni tially prepared the reports.. • 
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Year-end Reconciliation 

We attempted to determine whether the Commission's 
allocation of costs during the year-end closing was consistent 
with the treatment of such costs at the time the budget· was 
submitted to ·the Congress. However, we found that data on how 
the fiscal ye'ar 1985 budget was constructed was pract:ically 
non-ex_i$ten:t ., After repeated requests for documentation, the 
Commission provided us on February 19, 1986, with a summary of 
agency expenditures by budget activity for the first month of 
fiscal year 1985 which also showed the ail.ocation by budget 
activity of the fiscal'year 1985 total budget authority. 

We are concerned about the manner in which printing costs 
were treated in the Commission accounts. At the year-end 
closing the Commission treated printing costs {$240,000) as an 
overhead item to be allocated to the seven budget activities. 
However, the summary of agency expenditures document noted above 
showed estimated.printing cost as a direct charge td the • 
Publications Management Division, the only program office
included in the Publications Preparation and Dissemination 
budget activity.. Also, the Commission's justif:icatid'n for 
transferring $84,00Q from the Publications Preparation and 
Dissemination budget activity to Hearings, Legal ·Analysis, and 
Legal Services when the earmarks were revised suggest:s that the 
Commission had originally anticipated that printing costs would 
be covered by the Publications Preparation and Dissemination 
budget activity. The ·justification, which was forwarded to the 
Director of the Office of Management and Budget on November 7, 
1984, was as follows: 

"Because of the restructuring of the Commission in 
November 19.83, most of the projects presently underway 
were started in the latter part of' fiscal year 1984. 
This will result.in fewer reports reaching the editing 
and printin! stage in fiscal year 1985. The savings
from not fl ling one posi-tion and from lower printing 
costs would be trans·ferred to Activity II [Hearings, 
Legal Analysis, and Legal Services]." (Underlining 
added. for emphasis) 

A similar statement was placed in the record during hear'ings 
before the Appropriations Subcommittee on March 7, 1985. 

If printing ·costs had been treat:-ed as a direct charge ·to 
Publications Preparation and Dissemination during the 
calculation of final obligations, the total charges to this 
activity would have been about $976,000 or about $223,000 over 
the $753,000 earmarked. 
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As noted above, there are indications 'that the._, 
justification for the transfer of $84,000, as well as the 
Commission's fiscal .year 1.985 budget submission, treated 
printing costs as a direct charge to the Publications 
Preparation and Dissemination l:!udget activity. However, the 
Budget Appendix for fiscal year· 1985r which contained the 
agency's description of the wor,k :it: in.tended to perform,. 
suggests that print.ing costs may not h!l-ve been considered as a 
direct charge. The Appendix contains .the following explanation 
of. the work t9 be performed in the Publications Preparation and 
Dissemination activity: "Commission publications are ~ed.ited, 
illustrated, processed, and prepared for printing. Publications 
are distributed to those who implement the laws and policies, as 
well as to the general public." (Emphasis added). The use of 
the phrase •prepared for printing" rather than "printing costs" 
casts some doubt on whether the Commission intended to treat all 
printing costs as a direct charge to the Publications activity. 
We noted that the Commission's Budget Appendices for fiscal 
years 1984 and 1986 each contained the same description of the 
Publications Preparation and Dissemination budget activity as 
quoted above. 

We discussed the printing cost issue with the Commission's 
current Budget Officer and her staff. She was not employed at 
the Commission at the time the fiscal year 1985 budget was 
constructed~ A staff member, who worked on the budget 
submission, said printing costs were included as a direct charge 
to the Publications budget activity. However, the Budget 
Officer informed us that the issue had been discussed among 
Commission officials in June 1985 and that they had decided that 
the cost of printing should be included in overhead because (1) 
the printing function served the entire organization, (2) the 
cost of printing had been included in overhead previously, and 
(3) treatment of printing as overhead would permit the 
Commission to stay within its earmarks. 

The Anti-Deficiency Act does not require that an agency 
follow its original budget estimates unless these estimates are 
specified in or incorporated by references in the appropriation 
act itself. The appropriation act did not specify where 
printing costs were to be charged. Thus, the Commission was 
under no legal obligation to follow its original budget
submission. Furthermore, it is not clear whether Congress 
intended to include printing costs in the Publications 
Preparation and Dissemination budget activity. The earmarks do 
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not describe the activities included under the heading 
nPublications Preparation and Dissemination. n Where more :than 
one of the budget activit:ies earmarked may reasonably be 
construed as available for an expenditure not specifically 
mentioned under" any of the activities, the determination ot the 
agency as to which of the activities co use is presumed to be 
reasonable so ,long as the agency is consistent in charging that 
activity. In this instancer a reasonable basis. exists .for_ 
treating printing costs, wh:ich serve the needs of the entire 
organization, as part of overhead, and of ·allocating the 
overhead costs among the -seven budget activities. Therefore, we 
cannot conclude that any violation of the Anti-Deficiency Act 
occurred. 
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LOBBYING ISSUES 

On July 29, 1985, the Commission's Chairman sent .letters to 
four Members of Congress in which he expressed his views on an 
amendment to H.R. 2068, the Foreign Relations Authorization Act 
for fiscal years 1986 and 1987. According to the Chairman, the 
amendment would require the imposition of racia1, sexual, and 
ethnic quotas in the State Department's hiring of foreign 
service officers. He stated that the amendment violated the 
policy of the Civil Rights Commipsion, as e~pressed in a policy 
statement adopted in January 1984. 

As requested, we inquired into whether (1) the Chairman's 
actions violated any federal anti-lobbying restrictionsi (2) the 
Commission had, in fact, taken the position cited by the 
Chairman either by virtue of staff findings or as a re·su'lt o"f a 
formal Commission votei and (3) the Chairman issued statements 
prior to the Commission taking a position on an.issue .. 

Restrictions on lobbying by Government officials to support 
or oppose pending legislation are of two types -- resti::ictions 
in appropriation acts and criminal provisions. Many annual 
appropriations acts cont;ain restrictions on the use of 'federal 
funds for lobbying activities. The :Civil Rights Commission's 
fiscal year 1985 a,pprqpri~tion act did no~ contain sucl:i a ' 
restriction, but even i_f the restr_lct'iqn had been included, --we 
do not belieye it would have prohibit;:ed"the Chairman from ' 
writing letter.s to M:embers o~ ~ongres~ in ..an attempt to girectly 
influence the amen,dll\en:t, in question.. In in_t;:erpreting sµch 
restrictions, we'have recognize that every feoeraL agency qa~ ~ 
legitimate int;erest in:communication with' the public ano wit;:h 
Congress regarding. its policies and activities.. We also -
reviewed the writing of these leeters in light .of the criminal 
provisions, 18 u.s.c. §1913, Lobbying Witl:i 'Appropriatea' Mo-neys; 
and found qo c,,mfltct. wit;!\ t~os~ provisions. 11 ;,, ~ ~ •l ~ 

The second question the requeste;s dsked was ti"tne 
Chairman's statements •in his July i9;'. 19£!'5, lett.er's reflected ~m 
official position of fhe Ci~il Rtg'tit~ Commissiqn on t;:he subj'ect 
of the bill amendment. "The Chairman interpreted the amendment 
as callin,g fo:, quo·t.as: ~. :r~e );:oi_nm~~'? iqn adopt'ed a pol.i,,cy' • _ r,, 
statement' a,gains_t:..quotas_ :i,n Jan\lary J984 by ~ 6-2 ypte,. The 
policy state,'me'nt, 'w!Jose_ SP.~cifi_C: purpose was 'to_ de_pfoi;.e the. city 
of Detroit' s'use of' a r~cial qu6J:a in its. promot:io.ns, of polic'e 
sergeants to _li:eutenants, also state~ a' more gene'rar cdtic.ipJll • 
of what •it ~c}:i\:is•ide.rs raciaily ,preferential ,emplo_ymJnt ~' ', 
technique~, citing quq.tas as an ex'1;1,in,P:r.',;! ~ in, b9t~ prom6.tions ,and.., 

J
hiring, bfft do'es not ment:fdn "-goars .• Tli'ere is some ·question; 
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however, as to whether the bilL amendment was referring to goals 
or quotas. To our knowledge, the Commission has not taken an 
official position on whether goals should be regarded as 
quotas. The Chairman, however, considers goals and quotas to be 
more alike than different and uses, them in the same context. We 
concluded, therefore, that the anti-lobbying statutes would .no't 
prohibit the_Chairman of the Commission, as its spokeman, from 
expressing views on matters where the -agency has not previously 
taken an official position. 

Speeches 

We requested and obtained copies of written speeches g.iven 
by the Commissioners from fiscal year 1983 to 1985. All 
speeches given were not in writing .. Upon reviewing all of the 
written speeches, we found that the Chairman made the following 
statement in a prepared speech he delivered at least ten times 
to audiences in various parts of the country from March to July 
1985. 

"I FEEL COMPELLED.AT THIS POINT TO APPEAL TO EACH OF 
YOU TO ATTEMPT TO DEFEAT THE CIVIL RIGHTS RESTORATION 
ACT OF 1985. IT IS PROBABLY THE BROADEST 
INTERPRETATION OF THE CIVIL RIGHTS ACT OF 1964 EVER 
IMAGINED. THE BILLS BOTH H.R. 700 ANDS. 272 WOULD 
RESULT IN A MASSIVE FEDERAL INTRUSION INTO BOTH STATE 
AND LOCAL GOVERNMENT AND THE PRIVATE SECTOR BY 
EXPANDING THE DEFINITION.OF" PROGRAM OR ACTIVITY 
COVERED BY FEDER/IL AID AND BY EXPANDING THE AUTHORITY 
OF A FEDERAL AGENCY TO TERMINATE FEDERAL FUNDS. THE 
OPEN ENDED NATURE OF THE LEGISLATION AMOUNTS TO AN 
OPEN INVITATION TO THE FEDERAL GOVERNMENT TO EXTEND 
ITS REACH VIRTUALLY WITHOUT LIMIT THROUGHOUT AMERICAN 
SOCIETY AND .FOR FEDERAL REGULATORS, PRIVATE LITIGANTS, 
AND FEDERAL JUDGES TO WORK THEIR WILL IN PLACES THEY 
HAVE NEVER BEEN BEFORE." - • 

The statement above reflects the official views of the 
Civil Rights Commission as._stated in a Commission policy 
statement dated March 5, 1985, and in testimony of the Chairman 
and the former Staff~Director •of the Commission be.fore the 
Committees on Judiciary and Educati_on and Labor on April 2, 
1985·. Al though it reflects official Commission po,licy ,- the 
statement raises a matter of concern under· the penal statute 18 
u.s.c. §1913, Lobbying With Appropriated Moneys. While the 
Chairman stopped short of explicity 0 requesting members of the 
public to contact_ their elected represe·ntatives, th_e context of 
the speech makes it clear that the.~listerier is being urged to do 
so. The statement appears to represent the type of remarks the 
restrictions ·on lobbying by government officials attempt to 
limit. • • • • 
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The statute reads as follows·:"- ~ 

aNo part of the money appropriated by any enactment 
of the Congress shall,. in the absence of. e:x;press , 
authorization by Congress, be used directly or 
indirectly to pay for ~my personal service, 
adyertisement, telegram, telephone, .letter, printed or 
written matter, or other device, intended or designed 
to influence in ~ny manner a Member of Congress, to· 
favor or oppose, by vote or otherwise~ any legislation 
or appropriation by Congress whether before or after 
the introduction of any bill or resolution proposing 
such legislation or appropriationi but this shall not 
prevent officers or employees of the United States or 
of its departments or agencies from communicating to 
Members or to Congress, through the proper off,icial 
channels, requests for legislation or appropriations 
which they deem necessary ,for the efficient ·conduct of 
the public busin~ss.• 

awhoever, being an officer or employee of the United 
States or of any department or agency thereof., 
violates or attempts to violate this section, shall be 
fined not more than $500 or imprisoned not more than 
one year, or bothi and after notice and hearing by the 
superior officer vested with the power of removing 
him, shall be removed from office or .employment.• .. 

The above statute contains fine and imprisonment
provisions, and its enforcement is the .responsibility of the 
Department of Justice. To our knowledge,. there has never been a 
prosecution under this statute. Moreover, a review of the case 
law indicates that only a few· federal ,court decisions have cited 
the statute. 
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STATE ADVISORY COMMITTEES 

A number of issues were raised concerning the state 
advisory committees. These included allegations that (1) the 
Commission headquarters staff was excessively involved in the_ 
1985 committee rechartering process, particularly the nomination 
of committee members and chairs (2) the committees did not meet 
the membership criteria cited in Commission regulations; (3) few 
committee reports were issued and many reports were held up in 
the Staff Director's office; and (4) the committees were not 
seeking input from regional offices as they had done in the 
past. 

We were requested to (1) examine the rechartering of the 
state advisory committees in 1985 and whether they met the 
standards of diverse membership set forth in Commission 
regulations·, (2) determine the extent to which committee reports 
have been printed and released to the public and whether reports 
are still awaiting review by the Staff D.i:rector, and ( 3) 
determine whether· the role of the committees has changed, 
including whether regional offices are allowed to provide 
assistance to the committees. 

The state advisory committees, as well as the regional 
staff, are the "eyes and ears" of the Commission in the states 
and the District of Columbia. According to Commission 
regulations (45 CFR 703), the committees advise the Commission 
on matters relating to alleged deprivation of the right to vote 
or the denial of equal •protection of the laws under the 
constitution, 'adv1se the Commission on matters of mutual 
concern, receive input from those within the state regarding 
inquiries conducted by the committee, initiate and forward 
advice and recommendations to the Commission on those matters 
they have studied, and assist the Commission with its 
clearinghouse function of compiling and distributing information 
to interested persons on such areas as minorities' and women's 
civil rights, aging, and the handicapped. Generally, each 
committee is limited ~o matters within its state. The 
Commission's 10 regional offices provide support services to the 
committees in addition to performing other regional functions of 
the Commission. 

According to the Commission, costs related to committee 
activities for fiscal years 1983, 1984, and 1985 were $2.2, 
$1.6, and $2.0 million, respectively. These costs include the 
committee members' travel and per diem and regional staff 
travel, per diem, and salaries associated with committee 
ac.tivities, and other costs such as meeting space and court 
reporters. Committee members do not receive compensation for 
their services. 
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Committees', Mak~up and Selection Process 

Commission regulations (45 CFR 703.5) and the Federal 
Advisory Committee Act (P.• L. ·92-463) provide ge·neral ·.guidance on 
the makeup of the state advisory committees. There are 
committees .in -each of the 50 states plµs 0 the District of 
Columbia. The a_ct stipulates that committee· membership for ail 
federal advisory_ committees should be fa-ir_ly balanced in terms 
of the points, of views representec'I and the. -functions to .be 
perfp~ed .• The Commission _regulations also. r-equire committee 
membership to be .reflective gf 'the· ethnic, .rac.ial, ,and religious 
composition of each state as w_ell as representative with respect 
to sex., po.li.tical affHi~tion, age, and handicap status.. 

Before the 1985 rechartering 1 o,f the Commission's state 
advisory committees, the Commissioners had selected committee 
members based,_~ainly on recommendations from the Commission's 
regional offices. According to the Assistant Staff Director -for 
RegionaJ Programs, recommendations were made by regional 
directors, committee chairpersons, and indi:vidual Commissioners, 
but the majority came from the regional directors. Regional 
directors and their staff in four regional offices that we 
interviewed agreed that the recommendation of committee members 
was largel~ determined by the regional offices; and those 
recommendations were nearly always accepted by the 
Commissioners. One regiopal director said prospective new 
members were interviewed by regional staff before being 
recommended and a principal criterion used. in selecting nominees 
was a fair representation of minority groups.. Another regional 
director told us that co~mittee chairpersons and regional 
directors agreed o_n nominees before they were recommended to 
headquarters. For the 1985 rechar,tering", the reg ions continued 
to make their recommendations, howey~r, headquarters' officials 
controlled the. nomil}ating procesi;;-. 

Commissiol'! reg,ulatio,ns state that each state advisory, 
committee shall consist of at least 11 members; however, 
exceptiogs may be made by the Coll)lllissioners in special 
circumstances. Before 1985, t_he size of the commit.tees varied, 
ranging from 11 to 3~ member.s per -s.tate. The recommended , 
committee size in the past;_ pe,r Commission guidelines, was l1 
members plus 1 additional member for each million. of population 

1In accordance with .the Federal Advis.ory Committee Act, advisory 
committees are generally chartered for a 2-year period,.and must 
be rechartered to carry on their duties. The Commission's 1985 
rechartering occurred between January and May 1985 and its 
previous chartering occurred between December 1981 and December 
1983. 
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in a state. Thus, states such as Rhode Island and Delaware had 
the minunum number of members, and New York and California had 
the largest numbers. 

In .March 1984, the Commissioners approved the s·taff 
Director's recommendation that committee membership in each 
state be set at 11. According to the Staff Director, there 
appeared to be no strong justification to tie the size of the 
committees to population and larger sizes were too costly. She 
also noted that existing guidelines relating to diversity of 
membership could be met with the 11-member limitation. Smaller· 
committees, according to the Staff Director, had =better 
attendance at their meetings and had greater member involvement 
in program activities. She acknowledged at the March 1984 
Commission meeting ·that the committees could ask for an 
exemption to exceed the 11-member limitation. 

The state advisory committees were rechartered and their 
members were approved in Commission meetings during the period 
of January·through May 1985. All committees and their members~ 
were approved with the exception of the District of Columbia. 
That committee has yet to be rechartered . 

.According to the Assistant Staff Director for Regional 
Programs, the 1985 advisory committee rechartering process began 
in October 1984. The regional directors submitted the recharter 
packages, including the recommended committee members, to • 
headquarters through the Commission's Office of RegionaI
Programs. The 561 committee members recommended by the ·regional 
directors (11 members, including a recommended chairperson, for 
each the 51 committees) included nominations of some of those 
already serving on the committees'plus some new individuals. 
However, the Staff Director and the Assistant Staff Director for 
Programs and Policy recommended 280 new committee members as 
substitutes for 280 of the regional nominees. These two 
headquarters officials also nominated a number of committee 
members that had been nominated by the regional directors. 

Furthermore, the two headquarters officials nominated 
different chairpersons for 47 of the 50 committees. According 
to the Assistant Staff Director for Regional Pr9grams, the 
committee chairpersons have more influence than the other 
committee members. The chairpersons generally set the agenda 
for committee meetings, attend conferences such as the Annual 
State Advisory Committee Chairmen's Conference, and have a 
network among themseives and Commission officials in 
headquarters. 
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-:.._:::•':':·· 
The Staff Director and Assistant Staff Director fdf. •• 

Programs and Policy recommended as many as eight names'._to each 
advisory committee. The Staff Director, through the Assistant 
Staff Director for Regional Progr.ks, ,then told the regional
directors to recommend th'e remaining nominees from the • 
standpoint of improving committee balance. The Assistant Staff 
Director for Regional Programs advised the Assistant Staff 
Director for Programs and Policy that it would be difficult if 
not impossible to do for some of the committees. The regional 
directors resubmitted the rechartering packages incorporating
the Staff Director's and the Assistant Staff Director "for 
Programs and Policy's recommendations. 

Table XI.1 shows the source of the recommendations by state 
of the committee members approved by the Commissioners.- Those 
nominations by the Staff Director and the Assistant Director for 
Programs and Policy that were also nominated by the regional
directors are counted in the regional column. The Washington,
D.C. committee nominees are not 1ncluded because they had not 
been forwarded to the Commissioners as of January 24, 1986. 
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Table XI .1 
Source of State Advisory Canmittee Members 

Recommendations for the 1985 Rechartering 
by State 

Source of Recanmendations 
Staff Director and 
Assistant Staff Director Regional 
Programs and Policy directors ~ " 

~ 

Alabama s 6 
Alaska 4 7 
Ari~ona 
Arkansas 
California 
Colorado 

6 ·-
6 
7, 
7 

s 
s 
4 
4 

c· 

jn 
·, 

Connecticut 8 3 
Delaware 6 s 
Florida 7 4 
Georgia
Hawaii 

A 
1 

7 
10 

Idaho 4 7 
Illinois s 6 
Indiana 6 s 
Iowa 6 s· 
Kansas 6 5 
Kentucky
Louisiana 

5 
8 

6 
3 

Maine 4 7 
Maryland
Massachusetts 

6 
8 

s 
3 

Michigan 
Minnesota 

9 
5 

2 
6 

Mississippi 
Missouri 

4 
5 

7 
6 

Montana 4 7 
Nebraska 4 7 
Nevada s 6 
New Hampshire
New Jersey
New Mexico 

5 
8 
4 

6 
3 
7 

New York 8 3 
North Carolina 5 6 
North Dakota 0 11 
Ohio 6 s 
Oklahoma 7 4 
Oregon
Pennsylvania 
Rhode Island 

6 
7 
3 

5 
4 
8 

south Carolina 2 9 
south Dakota 7 4 
Tennessee 6 5 
Texas 6 5 
Utah 8 3 
Vermont 6 s 
Virginia
Washington
West Virginia 
Wisconsin 

8 
7 
7 
6 

3 
4 
4 
s 

Wyoming 
Total 

3 
Eii 

8 
2'ii 
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We discussed the new committees' comi;x:,sition with four ,,,....--
regional office d·i'rec.tors and their sta·ffs. They were· equal(.l.y 
divided as to whether the new committee members met the critieria 
of r.epresenting t;he various: population groups, but the major'i'.ty 
thought the new committee has not met the balanced point of view 
criteria. There was agreement that the membership and balanced 
point of view criteria were met by the previous committees .. 

Commission guidelines for meeting the balanced point of 
view criteria call for the committees to be diverse and include 
minority groups, women's rights representatives, civil rights. 
leaders and persons with substantive or procedural skills that 
can facilitate the committee's work. Prior to 1985, the General ,1
Services Administration's Committee Management Secretariat, 
which is responsible for overseeing and reporting on federal 
advisory committee activities, required the Commission to 
describe how each committee's membership met the balanced point 
of view criteria. In 1983 and 1984, the Commission reported 
that the criteria had been met. ~he Secretariat deleted this 
reporting requirement in 1985. 

Tables XI.2 and XI.3 show the comparable aggregate 
characteristics for representation of the various population 
groups of the 1985 and previous committees and chairpersons as 
provided to us by the Commission. 
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Table XI .2 
Characteristics of State. Advisory Committees 

.1985 rechaz:ter~ Previous .charter 

American Indian 
Asian American 
Black 
Hispanic
Whi.te· 
9.ther 

-- Religion 

Catholic 
Jewish 
Protestant 
Other 

~ 

Female 
Male 

Total 

Total 

Political Affiliation 

Democrat 
Republican 
Independent 

Total 

~ 

Under 40 
over 40 

Total 

anoes not include Washington, 

; I 

( per.centages) 

4.4 6.9 
2.7 3.4 

25.1 
- 8 :·s· '28.3 

'11. 7 
58.'9 ct 49.0 

•. 4 .7 
Too.a 100.0 

22.5 23.2 
20. 9 11.0 
45.7 52. 2 
10 .9 13 .6 

100.0_ 100.0 

35.3 45.6 
64.7 54.4 

Too.a "f'o'o.o 

45.7 43.5 
35.2 36.5 
19 .1 20.0 

100.0 "f'o'o.o 

21.3 25.9 
78.7 74 .1 

100.0 Too.a 

D.C. committee. 
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Table XI .3 
Characteristics of State Advisory Committee Chairpersons 

1985 rechartera Previous charter 
(percentages) 

Race 

American Indian 4.0 3.9 
Asian American o.o 11.8 
Blac!C 18.0 41. 2 
Hispanic 
White 

6.0 
72.0 

13.7 
29.4 

Other 0 .o o.o 
Total 100.0 100.0 

= = 

Religion 

Catholic 14.0 13.7 
Jewish 48.0 11.8 
Protestant 30.0 62.7 
Other 8.0 11 .8 

Total 100.0 100.0 

Sex 

Female 8.0 39.2 
Male 92 .lJ 60.8 

Total 100.0 100.0 

Political Affiliation 

Democrat 40.0 52.9 
Republican 44. 0 25.9 
Independent 16 .o 21 .6 

Total ·roo:o Too:o 

Under 40 24.. 0 25.5 
Over 40 76.0 74.5 

Total 100.0 100.0 

aooes not include Washington, o.c. chairperson. 
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Regional Office Assistance 

Adm'inisti:ative assistance to the committees by~the reg'ional 
offices has rot changeg with the 1_985 rechartering, according to 
those 1-2 ·regi'onal of.ficials we interviewed. However, the 
regional officials said that the nature of their involvement 
with the committees has changed. Several officials indicated 
that th_e current committees are obtaining less input from • 
regional office staff in identifying issues. They said that 
they cannot express views to the committees as they have in the 
past; one said that he must get headquarters' approval before 
presenting ideas to the committees. Another said that he was 
directed by headquarters not to suggest projects or issues. 
Before the 1985 rechartering, according to several of the 
regional officials, regional staff exercised more control over 
the committees in project ident.ification. 

Committee Meetings 

There are four types of advisory committee meetings: 
planning, special, factfinding, and conference. Planning 
meetings are to plan programs·, discuss projects, establish 

_ priorities, gather factual data, and review reports before 
sending the~ to the Commission..Special meetings, which are not 
formal meetings, involve investigative interviews, procedural 
planning, and followup activities at which no decisions are 
reached. Factfinding meetings are held for the purpose of 
obtaining information from government officials and private 
citizens on a topic being studied by the committee. These 
meetings· differ from a Commispion hearing primarily because the 
committees do not have subpoena power and cannot take testimony 
from witnesses under oath. Finally, conferences are meetings
whereby the committees exchange information wif:·h experts on 
specific topics. 

The total number of committee meetings increased during the 
fiscal year. 1983 to 1985 time per~od as indicated by table 
XI.4. The 3-year figures show the number of planning meetings
is increasing. The number of special, factfinding, and 
conference meetings declined in fiscal year 1984; however, 
special meetings increased in 1985 over 1984. The number of 
factfinding meetings went from 12 in fiscal year 1983 to none ip 
1985. Similarly, the number of conferences continued to 
decrease in 1985. 
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Table XI .4 
State Advisory Committee Meetings 

Fiscal Years 1983-1985 

Type of Fiscal year 
meetings 198512.ll .!.2!.! 
Planning 170 170 235 
Special 69 40 54 
Factfinding 12 3 0 
Conference 1 0 9 5 

Total 261 222 294 
= = = 

Committee Products 

The state advisory committees' primary method of providing 
advice to the Commission until fiscal year 1985 was reports. ·rn 
fiscal year 1985, the committees began using briefing memoranda 
as a way to advise the Commissioners. According to a Commission 
official, the briefing memoranda concept grew out of a perceived
need by the Staff Director and regional directors for an 
alternative to the formal committee reports. Briefing memoranda 
are submitted to the Commissioners, through the Staff Director's 
office, for informational purposes only. There have been a few 
instances, according to the Assistant Staff Director for 
Regional Programs·, where the briefing memoranda were also 
provided to regional directors. They are not published. 

The number of advisory committee reports released by the 
Commission has declined since fiscal year 1983, going from 36 in 
that year to 3 and 2, respectively, in fiscal years 1984 and 
1985. Moreover, the two committee reports released in fiscal 
year 1985 by the Commission were not published as Commission 
documents. The two advisory committees were given permission by 
the .Commissioners to release the reports within their states. 
Eight committee reports were approved for release by the 
Commissioners during the first half of fiscal year 1986. As of 
March 1986, five committee reports were in process at Commission 
headquarters, but had not been submitted to the Commissioners. 
All of these reports were started by the committees before the 
1985 rechartering. 

Projects-in-process by the advisory committees, which 
generally result in reports, have also been declining since 
fiscal year 1983. At the end of fiscal year 1983, there were 40 
ongoing projects and 29 and 14 at the end of fiscal years 1984 
and 1985, respectively. As of March 1986, there were 6 ongoing 
projects. Projects-in-process include projects which have been 
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approved by the Staff Director and in which fieldwork, research, 
or report drafting has begun. Table XI.5 shows the number of 
committee reports, briefing memoranda, and projects-in-process 
during the fiscal year '198] to 1985 time period. 

As of March 1986, there were 11 concepts for projects
approved oy the Staff Director. A concept is a document,' th·at 
briefly outlines the essential purpose, methodology, and' 
justification for a proposed project. Fieldwork can not begin 
on the concept until the project_ proposal has been approved by 
the-Staff Director. The proposal is the justification and plan 
for a project which describes the purpose,· scope, and 
methodology and includes milestone tasks, target dates, and 
budget. 

Table XI .5 
State Advisory Committee 

Products and Projects-in-Process 
Fiscal Years 1983-1985 

Products 'Fiscal iear 
and projects _1983 1984 1985 

Reports. 36 ,3 2 
Briefing memoranda 24 
Projects-in-process 40 2_9a 14b 

aincludes eight projects subsequently converted ,to ,briefing 
memoranda and one project ~ubsequently dropJ?.,ed'. 

bincludes one project subsequently converted to a briefi'ng, 
memorandum and one project subsequently dropped. 
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USE OF COMMISSION AUTOMOBILE 

Charges were made that th.e Commission's automobile was used 
for other than official;,,purposes such as transporting the Staff 
Director between her home. ·and wprk. 

We were requested to examine the use of the Commission 
automobile to determine if its use was consistent with_ 
regulations ·governing official vehicle use. 1 

The U.s. Comm.ission on Civil Rights leased an automobile, a 
1983 Ford Escort station wagon, for use by its warehouse in 
Alexandria, Virginia, to transport publications and other 
materials to .the Commission and :other locations in the 
Washington, D.C., metropolitan area. There were two designated 
drivers who worked primarily at the warehouse. 

The Commission's .automobil'e was: housed for a 3-month period 
in early 1985 at it's headquarters in downtown Washington, D.C., 
from late January through late April 1985. The two Commission 
drivers from the warehousi'l did not drive the ,automobile during 
this period. A new driv.er was• hired by t·he Commission on 
January 28, 1985. His driving duties included transporting 
Commissioners, the Staff Director, and other Commission 
employees to meetings and other official functions, providing 
messenger/courier services, and making daily runs to the 
warehouse for pickup/delivery of publications and materials. 
The driver also had other clerical and administrative duties. 

The relocation of the automobile was made at the request of 
the Staff Director (who-left the Commission on April 29, 1985), 
who also assigned the newly created dri,ver position to the 
Office of the. Deputy Staff Director. According to the, former 
Deputy Staff Director, the new driver reported to the Staff 
Director's office. 

The new driver left the Commission on April 24, 1985. 
The driver's position was not refilled, and the automobile was 
returned to the warehouse. Upon return to the warehouse, the 

1Although the basic authority for the use of government motor 
vehicles (31 u.s.c. §1344) does not define official purpose, it 
does state an official purpose does not include transporting 
officers or employees of the ,government, with certa.in 
exceptions, between their domiciles and places of employment. 
The exceptions do not apply to the Commission. 
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automobile continued to be driven by che form~r two drivers for 
transporting publications and other materials to the Commission 
and other locations in the metropolitan area. 

A Commission administrativ.e in•struction requires that trip 
logs must be prepared·by each Commission employee who drives the 
automobile, accounting for each trip, showing mileage and points 
of departure and arrival. The completed logs were to be sent to 
the Commission's Administrative Services -Division of the Office 
of Management .at .the end of each calendar ye·ar • 

In October 1985, we requested the trip logs for the 
automobile covering the period December 1, 1983, to October 
198 5. The tr,ip logs were provided covering the period 
January 3, 1983, to June 30, 1983, and April 24, 1985, to 
October 7, 1985. The trip logs wer,e not provided for th.e period 
July 1,, J983, to Apri.l 23, 1985, a 22-mon.th period. Accord,ing 
to the Assistant Staff Director· for Administration, he !·earned 
that the trip logs were missing when we requested the 
doc]Jments. According to Commission officials, the. tr•ip logs 
covering the period July 1, 1983, to January 28', 1985, when the 
new driver was h.ired, were left in the automobile contr,ary to 
the administra):ive instruction previously mentioned. However, 
the new driver told us that he had not seen the logs for .th-at 
period and did ,not know their whereabouts. He acknowledged that 
he took the, logs he prepared during the 3-month period he drove 
the automobile with him when he left the Commission :in April 
1985. He said. he .disposed of them approximately 6 months 
later. The administr.ative instruction requiring the trip logs 
has since b·een, amended to require completed trip logs be sent to 
the Administrative Services Division at the end of each month 
instead of annually. 

The former driver also told us on November 25, .1985, that 
he drove Commissioners to· meetings and used the automobile for 
official funct.ions. He also told us that he did not transport 
any Commission employee between home and work. 

In December 1985, the Assistant Staff Director fo~ 
Administration asked both the former driver and the former Staff 
Director for statements explaining how the automobile was used 
for the 3-month period ending in April 1985. They stated in 
writing that in addition to his messenger and clerical duties., 
the former driver drove the Staff Director and Commissioners to 
illeetings and ot~er official fungtions. 

Also, we interv~ewed a Commission employee who was one of 
the designat~d drivers of ~he automobile during the period of. 
July 1, 1983, through Januar,y 1985. ,He stated that the 
automobile was used only j:or official, purpos·es. during that time,. 
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Without the missing trip logs,~·we· could not verify that the 
Commission automobile was used only for official purposes while 
it was stationed at Commission headquarters or its warehouse, 
Our review of ,ava,ilable .triJ;> logs f.o.r the period January :3 to 
June 30, 1983, and April 24·-to October 7_, 1985, indicated the 
automobile was used for official purposes for the periods 
covered by such records, 
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CONTRACTING TO SUPPORT THE COMMISSION'S MISSION 

cit, was alleged that contractor;s were being used to· perform
work th-at should have been done by the Commission-' s career 
staff. - • 

We were requested to examine the extent of work contracted 
by the Commission, including costs, justification, and whether 
such contracts were subject to competitive bidding. 

We reviewed the Commission's contract files for fiscal years 
1984 and 1985 to determine the number, types, and costs of 
mission related work for which a contractor was used. For 
purposes of analysis, we divided the mission related contract 
work into three categories: 

--direct mission work, such as purchase orders for the 
preparation of papers for hearings1 

-mission support work, such as room ren-tals and court 
reporters for Commission meetings1 and 

--miscellaneous, such as subscriptions to civil rights 
related journals. 

Contracts not directly related to the mission of the agency, 
such as typewriter repair and supplies, were excluded from our 
analysis. 

During fiscal years 1984 and 1985, the Commission obligated 
a total of $930,291 on 622 mission-related contracts. The 
number of contracts in effect for each of the 2 years was about 
the same (315 and 307), but the 1984 obligations were for much 
greater amounts ($722,337 in 1984 as compared to $207,954 in 
1985). According to the Assistant Staff Director for 
Administration, the contracts were used to supplement Commission 
capability or obtain capability that did not exist in the 
Commission. 

Direct mission work accounted for the largest amounts of 
the contract obligations ($607,313 in 1984 and $124,592 in 
1985). The largest obligations for direct mission work were in 
the Office of Programs and Policy Review1 ($506,644) in fiscal 

1The functions of the Office of Programs and Policy Review were 
reorganized into the Office of Research and Office of Programs 
and Policy in July 1984. 
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year 1984 and in the Office of Programs and Policy ,($82,742) in 
fiscal year 1985. For the most pa~t, the direct mission 
contracts were for academic papers commissioned from university 
professors for presentation/use at Commission hearings and 
consultations. Individually, obligations under these contracts 
ranged from $300 to $1,000. 

Tables XIII.1 and XIII.2 show the contracting activity for 
the 2 years by category and prog.ram offi.ce. 

Federal acquisition regulations generally require 
competitive bidding for contracts exceeding $25,000. Two 
Commission contracts, both in fiscal year 1984, were this 
large. However, only one of these was competitively bid. This 
contract was awarded to the System Development Corporation to 
prepare a report on the effectiveness of various public school 
desegregation plans. The initial contract award was $444,364. 

The other contract over $25,000 was awarded to the National 
Committee Against Discrimination in Housing to prepare a 
nationwide directory of private fair housing agencies. The 
initial contract award was $53,280. The contract was not 
competitively bid because it was an unsolicited proposal. 
According to Federal Acquisition Regulation (48 C.F.R. 
15.507(b)J, such a negotiated noncompetitive contract can be 
awarded when the unsolicited proposal is innovative or unique, 
independently originated and developed by the offerer, prepared 
without government supervision, could benefit the agency's 
research or other mission responsibilities, receives a favorable 
comprehensive evaluation, and facts and circumstances exist to 
preclude competition. Although documentation in the 
Commission's contract file did not specifically say the criteria 
were met, the Commission's Solicitor, who is also the agency's
contracting officer, told us the proposal met all criteria. The 
next largest contract awarded in fiscal years 1984 and 1985 was 
for $19,664. 

Difficulties arose in the latter part of fiscal year 1985 
on the school desegregation study contract. After reporting 
.critical personnel losses, the contractor, System Development 
Corporation, entered into a novation agreement with Unicon 
Research Corporation in June 1985 (the Comission concurred with 
the arrangement) whereby Unicon would complete the study. Since 
the change in contractors, there has been controversy
surrounding the study. Specifically, one of the advisory panel 
members to the study, in his letter of resignation to the 
Commission on October 25, 19B5, stated that "the study has been 
so seriously mismanaged and is so flawed in its current 
organization that it cannot be carried out in a way that will 
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either be seen as 0 professiohaIIy respectable or fair." A~ , 
representative of the Onicon Research Corporation, the chairman 
of, tlie advisory panel, and the advisory panel member who 
resigned appeared before the Commissioners' November 12 and 
December 10, 1985, meetings to present their views and concerns 
about the study. At the December 1985, meeting, the 
Commissioners agreed to evaluate, with Commission staff 
assistance,, whether, Unicon will• be able to complete the study as 
envisioned in the original con·tract·. This -evalu-ation was 
underway when we completed our work. 

.. 
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Mr. EDWARDS. Thank you, Mr. Anderson. 
We will be operating under the 5 minute. rule and I yield first to 

the gentlewoman from Colorado, Mrs. Schroeder. 
:Mrs. SCHROEDER. Well, thank you very much, Mr. Chairman. 
I would like to have you detail, if you can, the campaign the 

Commission has used to discredit the GAO work. I have been 
aI_D.azed by that. If you could just tell·me what has happened to you 
with the Commission? 

Mr. ANDERSON. Probably the most significant single events have 
been-this started some months ago-attempts to discredit Mrs. 
Kleeman's participation in the audit, questioning her objectivity as 
a part of the audit team..And there has been an exchange of letters 
between the Comptroller General and the chairman. The issue still 
has not died, and letters have also been written to the Senate side 
as well, about that same point.

In our meetings with Commission officials, we have tded to 
argue, as I have stated here today, that .GAO only operates one 
way, that is with objectivity and independence, when it addresses 
this issue, and we certainly were not trying to reach any answers 
that this committee desired. I think you pointed out Mrs. Kleeman 
has given you the wrong answers once in a while. Chairman Ed
wards may not remember it, but I can remember a few years ago 
getting a dressing down in his office as a result of some work we 
were doing for him over at the FBI and the answers weren't what 
he expected. In any event we pride ourselves on that. 

Mrs. SCHROEDER. So basically, the attack has not been on the 
work produced but on the person doing the work? 

Mr. ANDERSON. Basically, yes, it has been on Mrs. Kleeman and 
obviously as you are aware, Mrs. Schroeder, they have also been 
irp.pugning the motives of the members in requesting that the work 
be done in the first place. 

Mrs. SCHROEDER. Has there been any evidence that the types of 
things that you have found in the Commission are routine in other 
agencies of the Government? In other words, in your other kinds of 
investigations that go on, is it fair to say that we are picking on 
the Commission because everybody in Government does this? 

Mr. ANDERSON. The state of the records at the Commission is un
usually bad, and I think the GSA auditors noted as much when 
they were in there recently-at the request of the Commission I 
should note. Looking at administrative matters generally, they are 
unusually bad. 

Mrs. SCHROEDER. When you are saying their records are a mess, 
that is not the status of most agency records when you go in and 
look at them? 

Mr. ANDERSON. I would say that we would be surprised, for ex
ample, at most Federal agencies to go in and not find personnel 
files complete and in accordance with OPM guidance. 

Mrs. SCHROEDER. I would hope so. Otherwise, we are in real trou
ble. 

On page 16 you say "we cannot say that the Commission did not 
comply with the 1985 earmarks." Could you say that they did 
comply with the 1985 earmarks? 

Mr. ANDERSON. No, I can't make that statement either. There is 
evidence that we found that indicated that they did not comply, 
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evidence specifically speaking to the point on where printing costs 
were mcluded' in the original budget. There is evidence in a docu
ment that would indicate that printing costs in fact were included 
in the publications budget activity earmark. We also have a state
ment from a Commission employee, who said that the item was in
cluded in the publications budget activity earmark. 

On the other hand, there is also evidence that in prior years the 
Commission had treated printing as an overhead item to be distrib
uted. So we have it both ways and we can't come down with an 
info:nned opinion on either. 

Mrs. SCHROEDER. Could you also explain to me why the cost of 
schedule C or-the political appointees went from under $50,000 in 
fiscal year 1983, to what appears to be over $300,000 in fiscal year 
1985? That. seems like a very large increase in amounts for political 
appointees. I wonder if that struck you the same way, and if .there 
was any reason for that or you just documented that it, happened. 

Mr. ANDERSON. -I would say basically that they had more sched
ule C's on the payroll for a longer time, that is the part of that 
trend of augmenting the noncareerists. • 

Mrs. SCHROEDER. Really, a quarter of a million dollars is a lot of 
money in: 1 year. 

Mr. ANDERSON. Yes. 
Mrs. SCHROEDER. How did the Commission violate the law in 

hiring temporary employees? 
~__r. ANDERSON. Well, violating the law isn't the phrase that we 

used. They violated OPM guidance w,ith respect to documenting the 
requirements for temporary positions and for documenting the 
skills and capabilities of the people that were hired to fill those po
sitions. 

The temporary appointments these in competitive service, and 
there was no applicant supply file, and they didn't follow the OPM 
regulations in hiring the temporary employees. OPM is encourag
ing the hiring of temporary employees but in these cases the ap
pointments did not follow the OPM guidance. 

Mrs. SCHROEDER. I wanted to know about the hiring of the driv-' 
ers for Linda Chavez. Could you tell me a bit about the sequence of 
the destruction of the logs for the car by its driver? 

Mr. ANDERSON. Well, as we understand it, the driver ceased his 
activity as a driver, the person who drove the car in addition to 
performing other duties around April 1985. When we spoke to that 
person subsequently, he indicated that the records had been dis
posed of around October about the same time we made our request
for the logs, by the way. ,, 

Mrs. SCHROEDER. Did he say who disposed of them? 
Mr. ANDERSON. He said he did, he threw them away.
Mrs. SCHROEDER. Why did he do it? 
Mr. ANDERSON. No explanation was offered and I guess it was as

serted to be not knowing about Federal regulations. 
Mrs. SCHROEDER. Why did he think was keeping the logs?
Mr. ANDERSON. That is a very good question, Mrs. Schroeder. We 

filn~-:- •~ ~ 
Mrs. SCHROEDER. So he was told to keep .-,the logs. He kept the 

logs. When you start your investigation he,destroys the logs be-
cause he-- " • J r,~ !, JJ 
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Mr. ANDERSON. I am sorry, Mr. Cormier tells me that he wasn't 
told to keep the log. Could you elaborate on that? 

Mr. CoRI.ilER. Yes. It happened after we aslced for the trip logs 
that the. Commission employees found out that they did not have 
them at the Commission. 

l\fr. ANDERSON. I think Mr. Cormier didn't understand your ques
tion. 

Mrs. SCHROEDER. What I am asking is why did he destroy the 
logs? 

Mr. CoRMIER. We don't knpw. 
Mrs. SCHROEDER. Did you ask? 
Mr. CORMIER. He said he was clearing his files. . 
Mr. ANDERSON. I guess he pleaded ignorance of the requirements 

that they be maintained, at the time he threw them away, trying 
to get rid of junk laying around. 

Mrs. SCHROEDER. I find that absolutely amazing. 
Mr. ANDERSON. I should mention there were other drivers at the 

Commission who did the very same thing. He wasn't unique in that 
respect. Earlier logs were also missing. 
_ Mrs. SCHROEDER. But you didn't find any evidence that they were 
called in and told to destroy them? 

Mr. ANDERSON. No. 
Mrs. SCHROEDER. They all happened to-
Mr. ANDERSON. That is correct. 
Mrs. SCHROEDER. Did any drivers keep their logs? 
Mr. ANDERSON. Did we find any logs at all? 
Mr. CORMIER. Yes, prior to an--· 
Mr. ANDERSON. We did find logs from some other drivers. 
Mrs. SCHROEDER. Did anyone happen to notice if there was a 

driver in between the ones wlio kept the logs and the ones who de
stroyed them? 

Mr. ANDERSON. I am sorry, I don't think we analyzed the data 
from that aspect. . 

Mr. EDw ARDS. The gentleman from Wisconsin. 
Mr. SENSENBRENNER. Thank yoti very much, Mr. Chairman. 
I would like to begin my questioning with a statement and ex

pression of concern. I don't think anybody is impugning: the mo
tives of Mrs. Kleeman or impugning her integrity; The concern r 
have, siIJ.ce the General Accounting Office is the auditing arm of 
Congress, is the appearance of impropriety• or pre-existing bias that 
may exist when a General Accounting Office employee is partici
pating in public forums while a matter· is pending. ' 

Definitely the strictures that apply to the judicial branch of the 
Government in discussing pending cases don't apply to the legisla
tive branch, but I think that even the appearance of lack of objec
tiyity will b~g the GAO's objectivity itself into :question when 
there are these kinds of com:qients that are. made 9n pending 
audits befor~ preliminary reports are released. , 

Now, just to put the facts on the table, the forum fa question was , 
held in May 1985. On .July 3, 1985, the General Accounting Office 
sent a letter to the Commission and acknowledged from the letter, 
quote, ., 

GAO's· general policy is not to disclose in such a public forum our tentative con
cllµiton w~e our work is still underway. I can therefore appreciate· your concern, 



142 

especially since our report was not released until 2 weeks ago after the panel discus
sion. 

I would hope that not only in your division but in other divisio_ns 
GAO, that there be instructions made that GAO employees not 
participate in public forums until after a report is released so that 
the appearance of objectivity is not shattered. I am afraid that the 
appearai,ce of objectivity was shattered as a result of this particu
lar chronology. 

Mr. ANDERSON. I am sorry, may I break in for just a second? 
There .is more to that story than you 'have been told, if what you 
recited is basically what you understand of the situation. 

I will let Mrs. Kleeman speak or argue her own case in terms of 
what transpired. 

Mr. SENSENBRENNER. I have a limited amount of time, and gener
ally the clock ticks qqicker for Republicans than it does for Demo
crats around here. 

Mr. EDwARDS. I resent that, because it doesn't happen. The gen
tleman sees me take very careful .notes. 

Mr. SENSENBRENNER. Well, Mr. Chairman, I timed the gentle
woman from Colorado's comments. By my watch, they began at 
10:06 and ·ended at 10:15, which was 9. minutes for a 5 minute ques
tioning period. 

Now, as you know, Mr. Anderson, two Republican Senators and 
all three of the Republican members of this subcommittee request
ed the General Accounting Office to make an audit of the pre-1983 
Commission activities and to consolidate that audit with the post-
1983 Commission activities, so that there w:ould be a basis of com
parison between the existing Civil Rights Commission, which has 
been attacked quite vigorously by the civil rights community and 
the Democrats in both Houses of Congress, and the preceding Civil 
Rights Commission, which they attempted to keep in office even 
after the 1980 elections. 

What happened to our request, and how come that has not pro
ceeded contemporaneously with the request that was made by our 
Democratic colleagues? 

Mr. ANDERSON. This audit was underway when we received that 
request. We in GAO not_ infrequently have a situation where one 
congressional committee or another has asked us to do something, 
and our policy is that the first group has a proprietary right to 
what is being done. Now, you can quarrel with it, but I think we 
would be in trouble if we didn't say that by virtue of asking us to 
be the first one into this area, unless the committees can work out 
an agreement among themselves, that the GAO will work on and 
report jointly, we would proceed to do for number one first. 

Mr. SENSENBRENNER. Fine, I can understand that, but when is 
our audit request going to be attended to? 

Mr. ANDERSON. By the way, we are going to do that audit in the 
same objective way we did this one. The same people that have 
gained a lot of expertise about the Commission, the records, and its 
modus operandi I have told the requesters will be doing the audit. 
They have another job they want us to complete as well, and both 
will commence in April and will be done concurrently. Mr. Cormier 
is going to be repeating the very same audit steps that we did on 
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this job and looking at personnel records and the same kind of 
things that we did develop. 

Mr.. SENSENBRENNER. The second question that I 'have to ask is 
one of procedure and that is, why was not the Civil Rights Commis
sion given a chance to review the preliminary figures of this audit 
before they were leaked to the public and everybody knew about 
them, when the ordinary and customary procedure is to allow the 
audited agency to review and include comments for submission into 
the formal report. 

Mr. ANDERSON. Let me handle tha(in two parts if I can. In the 
first instance, it is not unusual for GAO td be requested by commit
tees and individual members not to obtain formal agency com
ments, to give agencies those 30 days to give--

Mr. SENSENBRENNER. Was there such a request? 
Mr. ANDERSON. Yes sir, there was. 
Mr. SENSENBRENNER. Who made that request? 
Mr. ANDERSON. The requesters. I guess it was in the request 

letter that came to us. 
Mr. SENSENBRENNER. Then, in other words, the people' who made 

the request specifically said that you should not give the audited 
agency their right to review, comment and. submit written com
ments in the record? 

Mr. ANDERSON. That is correct. I think what we gathered was 
that there was a real desire to get in there and get out, and we 
were being criticized by the committee for not being timely, quick 
enough to meet their needs. 

Mr. SENSENBRENNER. I would just point out that fairness appar
ently applies only in certain selected instances, if requesters specif
ically said that the GAO should not do their usual and customary 
thing. I think I have made my point that this is a witch hunt and I 
yield back the balance of my time. 

Mr. ANDERSON. I am sorry, can I speak to that? 
Mrs. SCHROEDER. I think you should be allowed to speak to that. 
Mr. EnwARDS. Yes. You are recognized. 
Mr. ANDERSON. First, two things to recognize. No. 1, the point

made earlier, that is, some of the people that GAO does the most 
work for in the Congress are Mr. Brooks and Mr. ·Dingell, who both 
have heavy oversight agendas, and· both of those gentlemen have a 
standing procedure that we do not obtain agency comments. Their 
philosophy is that they are the ones that want to inquire as to the 
agency's formal position on the matters, and GAO, as I said, has no 
choice but to accede to those ·wishes. 

On the other hand--
Mr. SENSENBRENNER. Reclaiming my•time, I think that that is le

gitimate if the requester says don't let the agency look at it, that 
GAO should follow that. But I think that it should be pointed out 
that the reason that the Civil Rights Commission wasn't able to 
review and comment and to put its side of the· story in as part of 
the report was because Mr. Edwards and the other people who 
asked for this report 'specifically forbade you to do that. 

I recognize your right to follow their instructions, I think that it 
should be abundantly clear that the reason that there was not the 
other side given the chance is because the people who have been 
conducting this hearing and who requested the audit specifically 
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requested that that be tl).e procedure. Fairness is fairness. It is 
absent in this subcommittee. 

Mr. ANDERSON. Let me elaborate, if I can. First, we had their 
permission to provide oral discussion of the findings in great detail 
to the Commission, virtually the same or in greater depth than I 
presented this morning on each of the items. 

It should be recognized that in the course of our investigation_ we 
were discussing the matters t_hat we are talking about here today
trying to get information from the Commission employees. 

I guess it certainly wasn't the 30 days that we give,. that GAO 
itself initiated. On the other ~and, they are going to get their day 
in court, and as I said, they will have an opportunity to react to 
this. 

We went to great pains to try and inform them before anything 
went public on what our findings were. We even provided them 
with a tape of the exit conference,which if I can believe an article 
in the New York Um.es, they released initially. So the public dis
closure of these matters-if I can believe that article in the New 
York Times-came from there. 

We made an effort to give them an opportunity, we have reflect
ed, and we have made changes in this document as a result of that 
discussion that we had with all of the top staff of the Civil Rights 
Commission. 

Mrs. KLEEMAN. I wanted to comment on your question on when 
we would be doing the audit. We met with your staff shortly after 
we got the request and discussed the timing of the further work, 
and I have since been in touch with them to discuss the timing of 
that work. So we have been in touch, with them ,regularly. 

Mrs. SCHROEDER; We wanted an audit of the' books. You did go to 
see the Commission, you did have a long, comprehensive review of 
what happened. Our feeling was that that was very adequa.,te, be
cause we wanted to get on with it. and see if we couldn't do some 
corrective things under the incredible budget crunch we are under. 
I really think to have members of this committee being impugned 
is not being fair, it is very wrong. 

Mr. EDWARDS. Mr. Kastenmeier. 
Mr. KAsTENMEIER. I think it is a very useful inquiry this morn-

ing, receiving this report. ~ 
. I am not going to ask any questions, but ajong the line of ques

tioning that preceded, if Mrs. Kleeman would like or Mr. Anderson, 
would like to respo:r;id further to the allegation that Mrs. Kleeman 
participated in a public forum, I would yield to you for that pur
pose. 

Mr. ANDERSON. Yes sir. I should mention that I personally was at 
a meeting on the ~enate side with .Mr. Pen_dleton and with some 
staffers on that ·side to discuss that situation. I thought we had re
solved it and explained why what happened_ in fact did. happen.

Let Mrs. Kleeman tell her own story on what preceded that 
forum. 

Mrs. KLEEMAN. The report had been thoroughly reviewed, the 
only thing that had not happened with that report was that it had 
not been printed. The timing of the. conference was such that I did 
get in_ touch with members of the Commission to try to tell them 
what I was going to say in that speech. Two meetings that I had 
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scheduled with them were canceled. I then called the ·person who 
had written the report that we were auditing and gave her the 
points that told her exactly what I was going to be saying.

I saw Mr. Pendleton at the conference before the speech was to 
be given, and I .asked i£ he would like to meet- with me to discuss it 
and he' said he had-another appointment. 

So they knew exactly what I was going to say before I said it. 
Also, the report had been thoroughly reviewed at GAO. The final 
printing had not taken place, but it was issued shortly after, and 
nothing I said was any different from what was in the final report 
when it was issued. 

Mr. IUSTENMEIER. So -it, is. your position that that did not repre
sent a conflicting nor was it inappropriate that you speak before an 
organization? 

Mrs. K:l.EEMAN. It certainly represented no bias. The results o(
the audit were .exactly as I presented them that day. 

Mr. KAsTE:NME!ER. Thank you. 
I yield back the balance of my time, Mr. Chairman. 
Mr. EDWARDS. Well, I think that it would be useful to get at the 

subject of the audit rather than peripheral matters. How did you 
find morale in your interviews? 

Mr. ANDERSON. Mr. Cormier has spoken to more people over 
there than either ;of us. Let me turn it over to him. 

Mr. CoRMIER. Speaking to the morale of the career staff that we 
spoke to, I would say it was down-I don't know how far down it is, 
but J would say it was down. ' • 

Mr. ANDERSON. I think one indication is there were 17 different 
staffers over there that approached us for-pardon the expres
sion-to air some gripes or allegations that they had concerning 
the Commission, so that is a pretty substantial number. 

Mr. EDWARDS. So you are not describing a happy ship? 
. Mr; P....NDERSON. Well, I don't want to overstate that. Apparently 

there was some discontent over there. We certainly know that. 
Mr.CoRMIER.Yessir. 
Mr. EDWARDS. I found it interesting in your report that the 

chairman, Mr. Pendleton, boilerplated into his speeches on at least 
seven instances his opposition to H.R. 700-the Civil Rights Resto
ration Act-which almost nobody is against. Even Mr. Sensenbren
ner is a supporter with the Sensenbrenner amendment of H.R. 700. 

Isn't that odd for the Chairman of the Civil Rights Commission 
to make speeches all over the country in opposition to the major
civil rights bill of the 99th Congress? 

Mr. ANDERSON. We don't make a value judgment on that, but we 
would point out that the speech was made and the backup to our 
statement contains a quotation from that speech that appears to be 
improper. from the standpoint of trying to influence the public to 
contact the Congress and attempt to defeat the legislation. 

Mr. EnwARDS. So the taxpayers put up the $11 million or $12 
million to pay for the Civil Rights Commission and the Civil Rights 
Commission goes around and tells the taxpayers how they would 
like their Congressmen to vote, right? 

Mr.. ANDERSON. That could be read into the speech sir, yes. 
Mr. EDWARDS. Can you sum up the accomplishments of the Com

mission during the period that you audited? What did the public 
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get out of it, what kind of work did they do that they issued to the 
public? • 

Mr. ANDERSON. The point was brought out earlier there has been 
a significant decrease in the number of factfinding reports by State 
Advisory Committees that have been issued by the Commission. 
For example, 36 in 1983, 2 in 1985. Major reports issued during the 
period, we know about the comparable, worth report, however, that 
was a Commission report. 

There was a significant decrease in the number of ongoing
projects. That was something I wanted to note for myself. There 
were 40 ongoing projects in the State Advisory Committees in 1983, 
14 in 1985, and 6 in March 1986. It went from 40 down to 6 ongoing 
projects out in the States. So that would indicate a decreased level 
of activity. 

Mr. CoRMIER. Just one other point. In looking at the reports that 
have come out, we noticed. that there had been a decline from 1983 
to 1985, but in fiscal year 1986 thus far, there have been eight re
ports that have been approved for release by the Commission. So 
there has been an upswing in the first 6 months of fiscal year 1986 
compared to 1984 and 1985. . 

Mr. ANDERSON. Those are State ,Advisory Committee reports. 
Mr. EDwARDS. The Appropriations Committee specifically allocat

ed $421,000 for a third hearing on fair housing in fiscal year 1985. 
This hearing was .not held until fiscal year 1986. Of the $421,000, 
$112,000 was returned to the Treasury; $83,000 was spent on sala
ries, $51,000 was spent on overhead; and $175,000 was unaccounted 
for. Did you find out how that was spent? 

Mr. ANDERSON. No sir. The Commission was unable to provide us 
with any information on how that money was spent. The records 
we looked at didn't give any indication. We drew a blank, we can't 
explain it. 

Mr. EDWARDS. To get back to the automobile just for a moment, 
where was the driver previously employed? 

Mr. ANDERSON. Before he joined the Civil Rights Commission you 
mean? 

Mr. EDWARDS. Yes. 
Mr. ANDERSON. Ron, do you know that? 
Mr.. CORMIER. Yes I do. He was employed by the President's Com

mission on Industrial Competitiveness. 
Mr. EDWARDS. At the White House? 
Mr. CORMIER. It was a White House Commission. It was located 

on Jackson Place, right down from the White House; It was a Com
mission-type agency., 

Mr. EDWARDS. Then where did the driver go after leaving the 
Commission? 

Mr. CoRMIER. He went to the White House Conference on Small 
Business. 

Mr. EDWARDS. And when did the driver say he destroyed the 
logs? s 

Mr. CORMIER. In a letter to the Commission-he did not tell us 
that specifically-he informed a Commission employee in charge of 
this operation that he. destroyed them approximately 6 months 
after he left the Commission. 

Mr. EDWARDS. My 5 minutes are up. 
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The gentlewoman from Colorado. l ~ ,. , -. 
Mrs. SCHROEDER. Thank you; Mr. Chairman. 
I wanted to ask if there is ·anything .in the law currently that 

prohibits the Commission from giving out awards to temporary em
ployees and to schedule ·.C's, which apparently they were doing 
quite a bit of. Are you allowed to give awards to political appoint
ees and temporaries? 

Mrs. KLEEMAN. I don't believe there is anything against it. I 
would have to furnish that for the record for you. 

Mrs. SCHROEDER. It might be helpful, because I remember the 
whole concept of the awards was not to go in that direction and I 
was startled. r 

Mrs. KLEEMAN. The Senior Executive Service bonuses are not to 
go to noncareer appointees. But merit ·pay employees are under the 
new performance management recognition system. I believe they 
are allowed to receive awards. I will follow up on that for you. 

[The information follows:] 
Chapt.er 45 of title 5, U.S. Code is th_e legal basis for the Officfe of Personnel Man

agement's [OPM] Government Employees', Incentive Awards Program. Under this 
authority, all employees, including t.emporaries and schedule Cs (as defined in 5 
U.S.C. §2105) are eligible for a variety of honorary, cash, quality st.ep increase, or 
other awards~ According to OPM's Federal Personnel Manual: 

"While both career and non-career SES executives are eligible. for awards under 
this authority, OPM recommends that Presidential appoint.ees whose appointments 
require Senat.e confirmation receive honorary, rather than monetary awards." 

Mrs. SCHROEDER. I find it interesting that awards went out to 
them, that we saw this incredible increase in political employees 
from $50,000 to $300,000 in the 2-year period in whi,ch reports went 
<;town froµi 36 to 2, and projects went down from 40 to 14. It looks 
like we are paying m~re and getting less. I really find that sh_ock
ing when you really look at the numbers there. 

The other thing that disturbs me from my civil service stand
point, it. looks like there is a whole list of personnel problems-the 
documentation you provide of them is very good-and I find that0 

absolutely outrageous. I guess my question is, What can be done 
about it, why isn't OPM enforcing the personnel laws better in this 
agency? , . . • 

Mr. ANDERSON. We have already held some disct;J.Ssions with the 
OPM officials that are responsible .for overseeing the execution.. of 
tJiese delegations ,of authority. I will let l.\:Irs. Kleeman ~laborate. 

Mrs. KLEEMAN. We will be talking to OPM officials fur.ther. We 
have had preliminary discussions with them about the authorities 
that they have delegated to the Commission and they will be re
viewing some of these activities and following up on some of the 
things that we did find. , • , 

Mrs. SCHROEDER. So you have notified them th~re appears to l;>e 
an awful lot of violations? 

Mrs. KLEEMAN. Yes-, we have discussed it with the:r;n. 
Mrs., SCHROEDER. OK. Well, thank you v_ery :i;nuch, I appreciate it. 
Mr, Chaipnan, I certainly won't to use 1 :qii,P.ute more. 
Mr. EDWARDS. Mr. Sensenbrenner. 
Mr. SENSENBRENNER. Thank·you very :µmch, Mr. Chairman. ., 
1 have got two questions. One is the subject of teJ]lporary employ

ees. Is not the OPM encouraging the overall use of more tempora:cy 

https://Chapt.er
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employees? I know ori.e of the ways my office is. getting un9er. the 
budget ruf a result of ·Gramm-Rudman is that. we are using more 
temporary interns to do the job in my office, which ends ·up being 
cheaper than having permanent e~ployees ·on the staff. 

Mr. ANDERSON. Yes sir, when there is ,a fluctuating workload the 
use of temporaries is a good way to overcome th.at; I guess our prin
cipal observations on use of temporaries at the-Commission here, 
was the way it. was done, not the use. In other words we are .not 
questioning the use of temporaries, we are just saying that there 
was ineffective documentation and inadequate justification of ,the 
need for the· temporarie~. In terms Qf whether in fact the Commis
sion is the type of organization with a fluctuating workload, I 
would imagine some of these reports and investigative efforts .are 
mounted that you could make a case it would have fluctuating re-
quirements. . , 

Mr. SENSENBRENNER. Did you look into whether there were fluc
tuating requirements before you reached the conclusions that you
did on temporary employees? , 

Mr. ANDERSON. We did not reach any conclusions with- respect to 
whether in fact temporaries ge11erally were needed. What we did 
was look at each individual temporaries, the paperwork justifying 
individual temporaries, and tries to see whether in fact the docu
mentation jµstified the need, justified the qualifications of the 
person, and justified the .fact that the job was appropriately adver
tised and made available as part of the competitive service. That 
was the focus of what we did, Mr. Sensenbrenner. 

·Mr. SENSENBRENNER. Second, 'it is my understanding, that 12 
years ago the solicitor of the Civil Rights Commission-which was 
just shortly after it was created-or reconstituted by an act of Qon
gress, that there was a opinion jssued that the Commissioners and 
staff were not bound by the general rules, that travel and lodging
could be paid by non-501(c)(3) organization. 

Was the GAO aware of this solicitors' opinion when you looked 
at who was paying for the travel and lodging of the Commissioners 
when they were o:ut on the road? • ~ 

Mr. ANDERSON. Yes sir. In fact, some of the attorneys that helped 
us do that are here in the room today and the essential fact that 
came out of our discussions with the Commission was that 18 
U.S.C. 209 as it applies to the criminal sanctions for illegally aug
menting salary reimbursement from others, did not apply to the 
Commissioners but to the other staff. I look around and hopefully 
the lawyers will be shaking their heads. OK. 

Mr. SENSENBRENNER. Did your investigation conclude that the 
present Commissions made no deviation from the procedure that 
was outlined by this 1974 solicitors opinion?· In other words, ·they 
just did what the previous Commissioners had done or' was there a 
difference? ~ 

Mr. ANDERSON. Here is my understanding of that, sir. We 
haven't examined whether they did anything different from previ
ous Commissioners. That will be a part of our next job. The only 
point we are making is we would still hold what was done was ·im
proper. However, it was not illegal, ·hence not subject to any penal
ties. That is the point with respect to the Commissioners them
selves but not to the other staffers. 
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Mr. SENSENBRENNER. Thank you ver.J much, Mr. Chairman. 
Mr. EDWARDS. I have one last question, Mr. Anderson. The testi

mony indicates that the general counsel altered time forms for 
himself and other staff members. Can you give us more detail, this 
is serious misconduct-it is obviously misconduct. Apparently some 
of the other staff members didn't know that the general counsel 
had altered these time cards. 

Mr. ANDERSON. Yes sir. We interviewed five of the attorneys 
whose time cards were altered and three told us that the changes 
to their time charges were not correct. I guess the facts speak for 
themselves. I can't elaborate on it beyond that. That was certainly 
an improper act. 

Now, one thing I don't really understand is the motivation for it. 
In other words, I guess it was done to try and build up the costs 
that were chargeable to the third hearing and against that 
$421,000, but I am not sure that that really explains. it sufficiently. 

Ron, do you want to comment on that? 
Mr. EDWARDS. What is the purpose of the time cards, and are 

they subject to any Federal laws? , 
Mr. CORMIER. They did not change their time sheets as far as 

their salary payment. There. is a monthly report that the general 
counsel, aF well as other people at the Commission, report what 
projects they worked on during the month, and the time charges 
were shifted from one project to another. They worked that time. It 
is just they were reallocating their time among projects. 

Mr. ANDERSON. Let me ask the question. I will have to ask our 
attorneys if they are willing to venture an opinion on revising a 
timecard, that was already submitted. I ·guess it could result, for 
example, in affecting the charges to a particular appropriations, 
that is, you could fix the charges to an appropriations~ avoid an 
Antideficiency Act violation by manipulating timecards. 

In a situation like this, probably, I am sure that the attorneys 
would be unwilling to render an opinion fu this forum right now. I 
won't even ask them about it. It sounds in those circumstances it 
might be subject to some type of sanctions. Without real research, I 
can't speak to it. We will do that and supply it for the record. 

Mr. EDWARDS. Yes, I think that is of some importance. If you 
would supply that for the record. 

[The information follows:] _ 

Mr. Anderson used the phrase "time-cards" as a short-hand reference to monthly 
time charge reports. These reports are a part of an internal system of records used 
by the Commission to record the·amount of time spend on projects and are not used 
for making salary payments. AB pointed out on p. 69 of the attachments to our 
statement, the General Counsel, after reviewing the original charges to the hc;iusing 
project, concluded they were understated and revised them accordingly. Not all the 
employees whose activity records were adjusted agreed with the changes made. Be
cause all 'of the activities of the General Counsel's Office were contained in the 
same budget actiyity, any alterations of time spent within that activity do not 'raise 
cqncerns· about compliance with t:tie Anti-Deficiency Act. 

Mr. Ishimaru. 
Mr. IsmMARu. Thank you, Mr. Chairman. 
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Who was in charge at the Commission during the period when 
the audit went on. Who was the sta_ff director, the head staff 
person at the Commission? 

Mr. ANDERSON. At the time we sta_rted the job, we met with Ma~ 
Green, who was acting staff director. 

Mr. IsHIMARU. Did he replaced someone? 
Mr. ANDERSON. Let me give you dates and account for the entire 

period .covered by our review. Linda Chavez was staff director from 
August 14, .1983, to April 19, 1985. 

Mr. IsHiMARu. Where did she go after she left her position as 
staff director? 

Mr. ANDERSON. To a White House assignment. 
Max Gree11 was acting staff director from April 20 to October 1, 

1985. 
Mr. IsHIMARU. Where did Mr. Green go after he left? 
Mr. ANDERSON. He was Linda Chavez's deputy in her assignment 

over at the White House. 
Mr. lsHIMARU. Who followed Mr. Green? 
Mr. ANDERSON. Susan Morris was acting staff director from Octo

ber 2 to December 2, 1985. She is still there. 
Mr. lsHIMARu. And following her? 
Mr. ANDERSON. Al Latham was appointed on December 3, 1985 as 

staff director and continues to serve in that position. 
Mr. IsHIMARu. In your testimony, you indicated that .Mr. Pendle

ton worked roughly 230, 240 days a year for the past 3 years and 
billed for all of those days. Is that basically full-time work? 

Mr. ANDERSON. Yes sir, by Government standards, that would 
represent about a full-time job. 

Mr. lsHIMARU. How much of earned income did the Commission 
sala.ry represent of Mr. Pendleton's total earned income? 

Mr. ANDERSON. Sixty-nine percent of his total earned income. 
Mr. IsmMARu. So he still had time to work on his other job, on 

his weekends, I guess? 
Mr. ANDERSON. Sometime or other. . 
Mr. lsHIMARu. What about for his special assistant, Sydney

Novell? 
Mr. ANDERSON. Sydney Novell, 82 percent of her earned income 

was derived from Commission salary. 
Mr. IsmMARU. Mr. Pendleton took the most number of trips of 

any Commissioner? 
Mr. ANDERSON. Yes. We cite 117 trips over the 4-year period. 
Mr. IsmMARu. Did his special assistant ever accompany him? 
Mr. ANDERSON. She made a number of trips over the period. I am 

not sure whether we can confirm that any were made with him. 
Was she in California? 

Mrs. KLEEMAN. Yes. 
Mr. ANDERSON. And the forum that we spoke about earlier? 
Mrs. KLEEMAN. She wasn't there then. She lives in California. 
Mr. ANDERSON. We did not examine that. We cannot speak to it. 
Mr. lsHIMARu. Did any other special assistants to a Commission-

er travel more than one time in 1 year? 
Mr. ANDERSON. No, according to the information I am looking at 

right now-it was on page 6 of our testimony-the other special as
sistants each took one trip in 1985~ none in the years before that. 
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Mr. IsHIMARu. How many did.Sydney Novell take? 
Mr. ANDERSON. In 1985? Twenty-one. 
Mr. IsHIMARu. Twenty-one trips? 
Mr. ANDERSON. Yes sir. 
Mr. IsHIMARu. I understand that the Commission paid for a visit 

by Staff Director Chavez to Israel in 1985. 
Mr. ANDERSON. That is correct. 
Mr. IsHIMARu. Who invited her? 
Mr. ANDERSON. The Government of Israel invited her. In fact, I 

am looking at a copy of a lette:c from the Embassy of Israel signed 
by the Ambassador. 

Mr. IsHIMARu. Is it? 
Mr. ANDERSON. It is very short. I can read it to you. 
Mr. IsHIMARu. Fine. 
Mr. ANDERSON [reading]. 
On behalf of the Government of Israel, it gives me great pleasure to extend to you 

an invitation to visit Israel in early 1985. We in Israel,have followed with great in
terest and admiration your unt~g efforts in the cause of civil rights. We hope that 
such a visit would be an opportunity for you to get to know Israel and at the same 
time for our people to get to know about your work. We look forward to hearing 
from you. 

Mr. IsHIMARu. And did the government pay for that, the Govern-
ment of Israel? 

Mr. ANDERSON. No, the Commission. 
Mr. IsHIMARu. The Commission paid for it? 
Mr. ANDERSON. Yes sir. 
Mr. IsHIMARu. Did you look into whether any Commission staff 

people rented a car to go to Mexico in 1985? 
Mr. ANDERSON. Well, we are aware that on the trip in question 

one of the specific allegations we examined, a car was rented. What 
we can't do is verify that in fact it was taken into Mexico. We can't 
prove or disprove the allegation. . 

Mr. IsHIMARu. I would l:i,ke to turn to the $175,000 that is totally 
unaccounted for. You have asked the Commission what they spent 
the money on and they can't tell you? 

Mr. ANDERSON. That is correct. 
Mr. CoRMIER. They have told us that money was_.spent in the ac

count. They just can't tell us specifi_cally what items or areas the 
money was spent on, but it was spent in the hearing activity ac
count. 

Mr. IsHIMARu. How do they know that? 
Mr. CoRMIER. Because-
Mr. IsHIMARu. The money is no longer there? 
Mr. CoRMIER. Well, the money was shifted intQ that activity and 

the money was spent in that activity, and they can account for all 
the moneys, including the $112,000 that they reported as sent back 
to the. Treasury.. , 

Mr. ANDERSON. We haven't seen a set of records that would 
really show precisely how all those moneys were spent. They aren't 
available and we only have their word for it right now, their affir
mation, but we can't confirm it. 

Mrs. KLEEMA!ll'. It took some t~e to get those records. When we 
first asked for some of the budg~t documents they weren't avail
able and we only got these fairly recently. 
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Mr. IsHIMARu. What kind of shape were the budget records in. 
when you finally did get them? • 

Mr. ANDERSON. They were almost nonexistent, to be honest with 
you. Although we sought to fmd information that would show us 
how the 1985 budget was developed, and we couldn't fmd out. We 
had to actually take a budget report for the first month into the 
1985 fiscal year. It was the only place, the only records we were 
able to fmd, that showed some detail on the composition of the 
1985 budget. However, all of the preliminary records that would 
have led to the establishment of the earmarks could not be .pro
duced. 

Mr. IsHIMARU. I would like to turn back for just a second to the 
car. ,,.., 

This is a little car, a Ford Escort station wagon, .so it is not a 
fancy limosine. Now, you asked for the log from the Commission in 
October 1985? 

Mr.. CoRMIER. Yes, that is correct. 
Mr. IsHIMARU. And it just so happened that in that same month 

the driver threw out the logs? 
Mr. CoRMIER. Yes, that is correct. 
Mr. ANDERSON. He said that he threw them away about 6 

months after he left the job. He left the job in April, so that takes 
us to the October timeframe you are talking about. 

Mr. !sHIMARU. You actually talked to the driver. Did you ever 
ask him whether he brought any staff member or Commissioner 
from home to w,ork or home to another ;business function and 
whether he usea the car- for official use? Did he sign a stateinerit to 
that effect? 

Mr. CORMIER. I personally talked to him and he told me what 
types of uses he made of the car. I specifically asked him whether 
he used the car to transport any Commission employee from home 
to work and he said no. 

Mr. ISHIMARU. Did he say for official use only? 
Mr. CORMIER. He oid not say that he used the car for official use 

only. 
Mr. IsHIMARU. Did he say that he never used the car to bring a 

CommISsion employee from home to another work function or was 
it phrased as from home to work? 

Mr. CORMIER. It was phrased in the general sense of home to 
work. 

Mr. !sHIMARU. So you didn't--
Mr. CoRMIER. I did not ask him specifically. 
Mr. IsHIMARu. Thank you very much. 
Thank you, Mr. Chairman. 
Mr. SLOBODIN. I have a ·question about the. nature of this audit 

request. In a letter that was-I guess it has been men.tioned
Chairman Pendleton has been upset about the conduct of the audit, 
there were a flurry of letters. The requesters of the audit on March 
11, 1986,, sent a letter to Chairman Pendleton and they· said in the 
letter we have requested that GAO follow ordinary and acceptable 
practices in performing this order. 

Instead of the report manual he checked the dictionary and the 
dictionary says that ordinary means usual, and the GAO says in its 
own report that the normal, usual policy is to provide the audited 
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agency a draft cppy of .the GAO rep.ort and grant a 30~day period in 
which· to submit written comments, which when they differed with 
t~e GAO findings are incluq.~9- in fmal publication of the report.

Now, I guess I have a couple ,of questions. What requests were 
you referring to when you said that the requesters asked you not to 
follow ordinary practices of the GAO, and has there, been a chflllge 
in the nature to have a request, and if so, why didn't the GAO 
follow this change in the request? . 

Mr. ANDERSON. Sir, could I take that letter and, look at it, please, 
as I am having a little difficulty recallng it. 

•1Mr. SLOBODIN. Sure. 
Mr. EDWARDS. That letter is from whom? • ' 
Mr. SLOBODIN. That is from the requesters of the audit. It in

cludes you, sir, ~Chairman Hawkins, Chairman Schroeder, and 
Chairman Martinez. " 

Mr. ANDERSON.. I guess the response that I would make 'is that 
GAffs practice of adhering to congressional desires on obtaining 
agency comments is an ordinary and usual practice with respect to 
the way we do our work. 

Mr. SLOBODIN. Well, is this an accurate statement? As far as the 
request, as you understand it, you were requested to follow ordi
nary and acceptable practices at 'GAO? 

Mr. ANDERSON. They are not extraordinary. I am having a little 
difficulty. In other words, I don't read into it the meaning that you 
do, sir. I don't read that meaning into it that we deviated from or
dinary practices by virtue of not getting the formal agency com
ments. It is such an ordinary thing. 

Mr. SLOBODIN. Well, the majority of the time, though, would you 
agree that the majority of the time you would grant the written 
comments and ·the 30-day period in which to include those reports? 
That-is what you do the majority of the time, right? 

Mr. ANDERSON. Right now, about 70 percent of our work is ih re
sponse to congressional requests. Of those, I am talking about 30-
40 percent or so where we are asked .not to. Where GAO is in con
trol, we will, as a matter of course, obtain agency comments. 
Again, as I explained earlier, it is not unusual at all for Members 
of Congress to view that they are the ones that are entitled to 
obtain the forµial agency comments-give us the facts as· you found 
them and leave it up to us to solicit. 

Mr. SLOBODIN. Would you agree though, if you had followed the 
usual, longstanding, a;.S it is called in the· GAO report manual, if 
you had followed the longstanding policy of granting these rights 
that Chairman Pendleton wanted the report would have been more 
thorough, 5=9mplete? 

Mr. ANDERSON. Had we not taken the trouble or adhered to our 
policy and had a very extensive oral close-out, I would agree with 
you. The difference between what we were able to learn at the oral· 
close-out--

Mr. SLOBODIN. I have a question about the oral briefing as well. 
On this huge attachment included with your testimony, which I 

didn't get until the middle of the afternoon yesterday, it indicates 
on page 21 of attachment .2, yqu assert 4ere, or GAO asserted, the 
Commission has improperly exercised its. temporary employment 
authority. I have a couple of questions about that statement. 
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From the transcript of the close-out, Mr. Latham asked Paul 
O'Neill, it says: 

Well, as far as GAO is concerned, you are nof contending that our hiring consult-
ants, temporary employees and schedule Cs is improper? 

Mr. O'NEILL. No, absolutely not. 

How would you reconcile that? 
And No. 2. Remember earlier, on when you were discussing 

Chairman Pendleton, alleging lobbying, that you said, well, he may 
have engaged in lobbying, you quickly add, it is not GAO's role to 
say one way or another. ,, 

So aren't you having your cake and eating it too? You are 
saying, you are making the ip.ference, majtlng the comment and 
then at the same time, you are saying, oh, no, we are not making 
that. 

Mr. ANDERSON. Let me take the lobbying item first, and say that 
what we said was we described, the set of facts that indicated that 
a standard speech that appeared to contain an exhortation to the 
audience to go out and do what they could to combat a piece of leg
islation, that was a fact. And we said, with legal advice, that it is 
not an unreasonable interpretation of the lobbying statutes that ac
tions like that may be improper. Now, I don't know what we can 
add beyond that. • . 

Mr. SLOBODIN. It is a little bit different, don~t you think between 
having the GAO saying this might be a violation, versus legal 
advice that the GAO obtained of the opinion that there might be a 
violation? Isn't that a little bit different? 

One is giving. the imprimatur of the so-"Called objective political 
independent agency versus- the reporting of facts which is what I 
understand the GAO's role is. Wouldn't it have been easier to just 
report what your counsel had said rather than making it a state
ment as if it were a fact? 

Mr. ANDERSON. I am not sure,-I think a close reading doesn't in
dicate that we inappropriately caveated and described what we did 
and what we said. 

Mr. SLOBODIN. Well, getting back·to the oral close-out, how did 
you reconcile what Mr. O'Neill said? 

Mrs. KLEEMAN We said the hiring was not improper. It is per
fectly proper to hire consultants, temporaries, and schedule C's. It 
is the way it was done that is improper and if you read--

Mr. SLOBODIN. That was the question Mr. Latham asked. Are you 
contending that our hiring'of temporaries is improper? 

Mrs. KLEEMAN. The hiring is not improper, it is the way the 
hiring was done. They didn't follow the right procedures. An 
agency has the authority to hire-

Mr. ANDERSON. I am sorry, I would like to review the transcript 
and listen to that tape. Paul O'Neill, the person that you referred 
to, says that he thought that the question was something like was -' 
this hiring done to the detriment of.--

Mr. SLOBODIN. That was another question. 
Mr. ANDERSO~. Well, let me put it to you this way. I will have to 

review the tape and that isn't our recollection of the transcript, at 
least it isn't Mr. O'Neill's, the one on the receiving end of the ques-
~- ~ . 
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Mr. EDWARDS. Will you respond to that in writi)lg?
Mr. ANDERSON. Yes sir. '., '· 
Mr. EDWARDS. It is unclear as to what went on. 
[The information follows:] • • 

Jt is GAO's view that the conversation cited above was taken out of context. The 
dialogue at the exit conference was as follows, preceded by a discussion of the ·55 
vacancies at the end of fiscal year 1985: 

Mr. LATHAM. Are you aware that OPM has changed its regulations to encourage 
the employment of temporaries instead of full-time permanent career e~ployees. 
You are aware of that? 

Mrs. KLEEMAN. Yes, we are making a study of that right now. . 
Ms. WHITE. Will you be ... in that report? (Garbled) So you will be putting that 

in the report, mentioning that 0MB is changing its direction? 
Mr. LATHAM. Excuse me, 'OPM. ., 
Mrs. KLEEMAN. We will look at that, I'm not sure that it is relevant. 
Mr. LATHAM. Well, let me show you how it's relevant. The whole implication ,in 

the first section of what you read to us is that we're doing something bad by hiring 
temporaries and consultants, Yet Mr. O'Neill acknowledged that there is no allega
tion that our practice in this regard worked to the prejudice of any of our career 
employees, "and, in fact, OPM does encourage the use of temporaries. It makes a lot 
of sense, in our current government-wide fiscal restraint situation. So, in what way 
have our practices been bad? 

Mr. ANDERSON. We don't draw that judgment. What we were asked was has the 
composition, essentially the question that we were asked to develop information on, 
has the composition of the workforce here changed, vis-a-vis career permanents, as 
opposed to temporary, consultants, Schedule Cs, that's the issue we were asked to 
address. Now,. obviously there are some inferences behind that that we don't make, 
but what we have done is develop information that portrays the composition of the 
workforce and how it changed, that's all. • 

Ms. WHITE. The requesters weren't interested in why the workforce composition 
might have changed? 

Mr. ANDERSON. Well, let me put it to you this way, the requesters, you know, may 
draw some conclusions about explanations for the change. I don't think you'll find 
those conclusions expressed in anything we say. 

Mr. LATHAM. But, as far as GAO is concerned, you're not contending that our 
hiring consultants, temporary employees and Schedule Cs is improper. 

Mr. O'NEILL. No, absolutely not. ~ 

Mr. SLOBODIN. I wanted to g~t back on 'to some of the. statements 
made in the report. One of them I am a little·troubled by.,You said 
the SBA investigation, Small Business Administration investiga
tion, which there was a Post story on this, of a financial disclosure 
report of Chairman Pendleton and his special assistant quote 
"raises questions" unquote, about their propriety. Has .there been 
any finding by SBA about propriety or impropriety? If not, are,n.'t 
Chairman Pendleton and 'the special assistant in question entitled 
to a presumption of innocence? 

Mr. ANDERSON. The statement as written, merely informs our 
congressional requesters that for their information the Small Busi
ness Administration's inspector general is conducting an investiga
tion of certain allegations which if substantiated would indicate, as 
we say, that in fact all was not well in the financial information 
reporting. I don't see how that was improper to communicate. 

Mr. Sr.oBODIN. What type of impression do you think that cre
ates? Isn't that the type of witch-hunting atmosphere we had 
during the McCarthy era where they started alleging associations? 
We haven't found this and casting suspicion in various areas, it 
creates the illusion that something is wrong rather than a pre-
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sumption of innocence, that there hasn't been sufficient evidence to 
make a statement the other way. • - • 

Mr. ANDERSON. I certaµily have to hold out that that judm:nent 
might be held by other people. We did not hold it. 

Mr. SLOBODIN. You agree you shouldn't approach it until 
guilty---

Mr. ANDERSON. We tried to be very careful in our wording, as to 
not say..that. ' • 

Mr. SLOBODIN. Thank you. 
Mr. EnwARDS. Thank you. 
Well, that winds up.,.our hearing and -yve are very grateful to the 

GAO for the hard work that you put in and your usual expertise 
and skill. I regret· that there was a lot of emotion, anger and a cer
tain amount of harassment involved here today. Actually, your 
report confirms many of the complaints that we had, actually most 
of them. I might point out that there isn't a civil rights organiza
tion, both traditional civil rights organizations or any. new ones, -in 
the country that doesn't think that this organization, the Civil 
Rights Commission, should be done away with. We are constantly 
importuned not to authorize any money for them, that they are 
working against the enforcement of the civil rights laws of the 
United States, and not overseeing the implementation and enforce
ment of the civil rights laws .made by the Federal Government. 

So this message is getting to the right people and indeed, the 
subcommittee in marking up the authorization bill for _the Commis
sion, will read our report and its contents with great care, because 
that is a lot of money. That is more than $1 million a month, that 
this organizaton spends, and if the results of these large expendi
tures are what you describe, the taxpayers are being cheated. I will 
be interested to hear what Mr. Pendleton says when he comes to 
testify, if he will. He is more wont to write letters of complaint 
about me and about you, than to testify. But we will be interested, 
and thank you again. 

Thank you again. 
The subcoIIlll!ittee is very grateful for your splendid testimony, 

Mr. Anderson, and your colleagues. ., 
Mr. ANDERSON. Thank you very much, Mr. Chairman. 
[Whereupon, at 11 a.m., the subcommittee was adjourned.] 



U.S. COMMISSION ON CIVIL RIGHTS/GAO AUQIT 

TUESl)AY~ APRIL 22, 1986 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON Civrr, AND CONSTITUTIONAL RIGHTS, 

• COMMITTEE ON JUDICIARY, 
W(],Shington, DC. 

The subcommittee met, pursuant to call, at 1:30 p.m., in, room 
2237, Rayburn House Office Building, Hon.- Don Edwards (chair
man of the subcommittee) presiding; 

Present: Representatives Kastenmeier, Conyers,. Schroeder, 'Schu
mer, Sensenbrenner, DeWine, and Dannemeyer. ~ 

Staff present: Catherine A. Leroy, counsel; Stuart J. Ishimaru, 
assistant counsel; Alan M. Slobodin, associate counsel; DeJ:>0rah 
Ward and Barbara Ward-Dobynes, clerks. 

Mr. EDWARDS. The subcommittee will come to order. Today we 
continue a series of oversight hearings on the U .R Commission on 
Civil Rights. This .hearing this afternoon will allow members of the 
Commission to testify, and to respond to the audit on the Commis-
sion by the General Accounting Office. " 

Four weeks ago, the subcommittee began this series of hearings. 
We received testimony from the Gen(;lral Accounting Office, about 
the. audit reques~d by Chairman Augustus F. Hawkins 9f the Edu
cation and Labor Committee, Chairwoman Patricia Schro~der of 
the Civil Service Subcommittee, Chairman, Mathew G. Martinez of 
the Employment Opportunities Subcommitt~e, and I, on the oper
ations of the Commission. 

The GAO testimony detailed disturbing problems at the Commis
sion, including financial problems, personnel problems, missing 
records, and 1nept management. 

The Chairman and the staff of the Commission have .denounced 
the work of the General Accounting Office. One senior staff 
niember said that "most of the GAO report is untrue." 

We are pleased that four commissioners, including the Chair
Illan, are able to join us this morning to rel:lpond to the GAO report 
on the record. 

Our witnesses are going to appear as a panel. r 
I yield to the gentleman from Wisconsin, Mr. Sensenbrenner .. 
. Mr. SENSENBRENNER. Thank you, Mr. Chairman. 
Once again I must state that I am. very disturbed about the witch 

hunt' of the Civil Rights Commission· that is being conductecl by this 
subcommittee. It rather reminds me of. the Red Queen in Alice in 
Wonderland, who said, "Verdict fir1:1t, trial afterwards." 

There is no doubt that the GAO ~udit has been recklessly wield
ed against the Commission by its political adv:ersaries who oppose 
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1 its policies. One need only look at this sample list of procedural ir
regularities in the way this audit was requested and conducted. 

First, the GAO was not permitted to expand the audit to include 
the 1978 through 1983 period, thereby, denying Congress and the 
public a comprehensive analysis of Commission practices and a 
comparison between the practices in this area of the present Com
mission, the Commission before it was reconstituted. 

Second, the GAO was directed by its requesters to violate its own 
long-standing policy for insuring accuracy and fairness by refusing 
to permit the Commission to review in advance its written findings 
and respond to them in writing for publication. 

Third, the requesters forbade the Commission any review of 
GAO's findings in writing before they were made public. 

Fourth, a 'GAO official who has publicly fought with the Chair
man of the Commission over the content of an official Commission 
report, was directly involved in the audit. • 

Fifth, the Commission was not invited· to testify at 'the initial 
hearing used to issue the GAO's findings. 

Sixth, the GAO audit listed pages of allegations but never said 
exactly what laws or i:egulations were ·broken. 

But the subcommittee is not merely content with exploiting a 
GAO audit for partisan purposes, it now wants to deprive the Com
mission a full and fair opportunity to testify at this hearing. 

Mr. Chairman, on April ~8, 1986, you were respectfully notified 
that the Commission had requested its staff director, J. Al Latham, 
Jr., to be present at the hearing to present testimony on its behalf. 
As far as I am aware you have refused to invite Mr. Latham to 
present testimony at this hearing; such a refusal flaunts history, 
Federal law, common sense, and fair play. " 

The staff director is the individual responsible .and most _knowl
edgeable ?bout the management of the agency, which is the subject
of this hearing. He is also the individual charged with representing 
the agency to Congress. _ 

Section 701.2 of the Rules of the Commission, provide that the 
staff director, and I quote: "Manages the administrative affairs of 
the agency, and conducts agency liaison with the Executive Office 
of the President, the, Congress and other Federal agencies." 

Moreover, Mr. Latham represented the Commission at their 
briefing provided by the GAO prior to· our hearing on March 25. 
Finally, the staff director has traditionally testified, ·before the sub
committee -and other congressional subcommittees, on hearings
concerning the commission. • 

Indeed, I have two documents listing at least 32 instances wher~ 
the staff director has presented testimony to congressional commit
tees since 1967. Normally in politics, as William of Oclmapi sug
gested centuries ago, the simplest explanation of behavior is the 
most likely to be correct. 

In this spirit it is self-evident to any fair-minded observer, that 
the refusal to grant Mr. Latham th!:! opportunity, to present testi.i 

mony can simply be explained as :partisan politics: 
So at this point, Mr. Chairman, •I move to permit Mr. J. Al 

Latham to testify today. • • ~ 
Mr. EDWARDS. The question occurs on the motion of the gentle-

man from Wisconsin. '" 
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Those in favor signify by saying aye. 
[Chorus of ayes.] 
Contrary-minded, no. 
[Chorus,of noes.] 
Mr. SENSENBRENNER. Mr. Chairman, I would like to ask for a 

rollcall on that. • 
Mr. EDWARDS. Rollcall is requested. 
The clerk will call the roll. 
The CLERK. Mr. Kastenmeier? 
Mr. KAsTENMEIER. No. 
The CLERK.- Mr. Conyers? 
[No response.] 
The CLERK. Mrs. Schroeder? 
Mrs. SCHROEDER. No. 
The CLERK. Mr. Sch,umer? 
[No response.] 
The CLERK. Mr. Sensenbrenner? 
Mr. SENSENBRENNER. Aye. 
The CLERK. Mr.. DeWine? 
Mr. DEWINE. Aye. 
The CLERK. Mr. Dannemeyer? 
Mr. DANNEMEYER. Aye. 
The CLERK. Mr. Edwards? 
Mr. EDWARDS. No. 
The clerk will count. 
The Cr.ERK. Three to three, Mr. Chairman. 
Mr. EDWARDS. A tie vote, the motion does not carry.. 
Mr. SENSENBRENNER. Mr. Chairman, at this time I would like to 

make another motion to adjourn this session of the committee until 
a time certain when Mr. Latham can appear with the remaining 
members of the Commission. 

Mr. EDWARDS. Is there discussion on the motion? 
I think it should be pointed out that the Commissioners are ap

pointed by the President of the United States. The Commissioners 
are responsible for the operation of the Commission on Civil 
Rights. 

If we started the process here where we invite witnesses, respon
sible people, who are responsible for running important agencies,
spending as much as $11 million or $12 mil\ion per year, and the 
agencies, and the chairman of the agencies insist on sending em
ployees-staff directors, assistant staff directors-to present their 
testimony, we really wouldn't have very much responsible over
sight. 

In this particular case we wanted to hear from the commission
ers. This is the first opportunity that the commissioners have had 
to respond to the Gener~•Accounting Office audit. 

I might ,point out that the General ,A.ccounting Office has .n,ever 
before been attacked as .a partisan organization, as it has by cer
tain members of the Commission on Civil Rights, and my good 
f:i;-,iend, the gentleman from Wisconsin, Mr. Sensenbrennei:. Never 
before in the history of Congress has the GAO been atta.cked in 
this way as a partisan organization. 

Let me tell you, I have seen many, ,many reports. The General 
Accounting Office at our request audited the FBI for the first time 
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in the FBI's history, and it came out with a withering report on 
work that the FBI was doing in domestic intelligence, a withering 
report. The FBI, the Director, Clarence Kelly, did not come up here 
and say this was a partisan GAO report. . 

I really am very surprised that the (½neral Accounting Office 
would be a whipping ,boy. At tne request of Mr. Sensenbrenner, 
now they are engaged in a study of the activities of the Civil Rights 
Commission for previous years~ previous to the reconstitution of 
the Commission that took place just a few short years ago. When 
GAO is finished we will hold a hearing, or more, to hear the evi
dence of the General Accounting Office on the Commission on Civil 
Rights as was operated under previous administrations. 

I certainly hope that the then-chairman, who I am sure will be 
called upqn to testify, will not try to send, instead of themselves, 
former employees, former staff directors, or assistant staff direc
tors. It just wouldn't be appropriate. This is •not an appropriate 
way to handle it. 

Is there further discussion on the motion of the gentleman? 
Mr. SENSENBRENNER. Mr. Chairman, yes. . ~ 
Mr. PENDLETON. Mr. Chairman, may I speak--
Mr. EDWARDS. Mr. Pendleton, you are not recognized, this is a 

motion before-
Mr. SENSENBRENNER, Mr. Chairman, I would like to be recog

nized. 
First of all, this subcommittee has historically invited the staff 

director to appear to give testimony both by himself or herself, or 
in conjunction with members ~f the Civil Rights Commission. I 
have a compilation of instances wliere testimony was given before 
subcommittees of Congress by the staff director.of the Civil Rights 
Commission. 

The most recent instance was on September 18, 1985, where Max 
Green, the acting staff director of the Civil Rights Commission, ap
peared before this subcommittee in response to a question by one of 
the members of the majority party, to give technical answers to 
technical questions in an oversight hearing relative :to the role of 
State advisory commissions. He was not invited to appear. 

He was not scheduled to appear; but technical questions did 
come up during the hearing and he was allowed to appear to 
answer those technical questions. Nowagain, we are having differ
ent strokes for different folks. At this point in time, I think that is 
patently unfair. • 

Now second, relative to Mr. Edwards' commenj;s relative to parti
sanship creeping into the General Accounting Office, he has got 
nobody to blame but himself for that. Because the GAO is directed 
by those who requested this audit, including Mr. Edwards, to 
depart from the longstanding policy of ensuring accuracy by not 
giving the Commission its findings in advance to review. 

Furthermore, the requesters forbade the Commission any review 
of the GAO's findings in writing before they were made public. We 
had an instance where a GAO official who was conducting this 
audit had publicly fought with the Chairman of the Commission: 
over something entirely unrelated. 

Now if that were the case in a court of law, the judge would have 
disqualified himself and another judge would have been appointed 

fr 
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to hear the case. But this wasn't the case in the instance of this 
General Accounting Office audit. 

Finally, I would remind my eminent subcommittee chairman, 
that the Commission is no longer comprised of Presidential ap
pointees since this subcommittee reconstituted it. Half of the mem
bers of the Commission are appointed by the President of the 
United States, but the other half of the members of the Co~
sion are appointed by the congressional leadership. 

So instead of having an exclusive Commission of Presidential av.: 
pointees, as was the case for the first 26 years of this Commission s 
operations, we now have a hybrid Commission. And there are two 
very able and articulate members of the Commission who were ap
pointed by the Speaker and by Minority Leader Byrd of West Vir
ginia. 

In all of these instances I think that the chairman is wrong, I do 
think that we ought to have the staff director available to answer 
technical questions, just as he was available on September 18, 1985, 
when we had a technical hearing. 

Unless Mr. Latham is allowed to appear in this kind of context, I 
think this is nothing but a partisan witch hunt, and you ought to 
admit that fact. 

Thank you. 
Mr. EDWARDS. I would like to point out to the gentleman that 

Mr. Latham will be asked to remain and answer questions. I will 
also point out to the gentleman from Wisconsin that he has the 
privilege always honored, on having a day of hearings when Mr. 
Latham can testify. It happens that this particular hearing we in
vited the members of the Commission to testify and we are pleased
to have them. 

Mr. SENSENBRENNER. Will the gentleman yield? 
Mr. EDWARDS. Yes. 
Mr. SENSENBRENNER. I would make the formal request once 

again to have Mr. Latham appear at this hearing. There is no need 
why we should go to the expense of having another hearing, hiring 
another court reporter, and publishing another hearing record 
when this all could be wrapped up in one hearing. 

Mr. EDWARDS. On the motion to adjourn, does the gentleman
insist on a vote? 

Mr. SENSENBRENNER. Yes; I insist on a vote, if my request to 
have Mr. Latham appear here today is denied again. 

Mr. EDWARDS. The question is on adjournment.
Those in favor signify by saying aye. 
[Chorus of ayes.] 
Contrary-minded, no. 
[Chorus of ayes.] 
Mr. SENSENBRENNER. May we have a rollcall? 
Mr. EnwARDs. The clerk will call the roll. 
The CLERK. Mr. Kastenmeier? 
Mr. KAsTENMEIER. 'No. 
The CLERK. Mr. Conyers? 
[No response.] 
The CLERK. Mrs. Schroeder? 
Mrs. SCHROEDER. No~ 
The CLERK. Mr. Schumer? 
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, [No resP.onse.] 
The Cr.ERK. Mt. ·Sensenbrenner? 
Mr. SENsENB~. Aye. 
The C!.ERK..Mr~ DeWine? 
Mr. DEWINE. Aye. 
The ~K. Mr. Dann~meyer? 
Mr. DANNEMEYER. Aye. 
The CLERK. Mr. Edwards? 
Mr. EDWARDS. No. 
The clerk will report. . ~ 
The CLERK. The vote is three to three, Mr. Chairman. , 
Mr. EDWARDS. ,The. motion .does not carry.."' 
.Are there any· other statements? 
Our witnesses this morning appear as a panel. We are pleased 

that four of the eight members of the Commission on Civil Rights 
accepted our invitation to testify. 

The witnesses are: Clarence M. Pendleton, Jr., a San Diego busi
nessman, and Chairman of the Commission; Morris B. Abram, a 
New York City lawyer, and Vice Chairman; Robert A. Destro, a 
law professor at Catholic University; and Mary Frances Berry, a 
professor of history and law at Howard University. 

In accordance with committee procedures, I will now swear you 
in. 

Please stand and raise your right hand. 
[Witnesses sworn.] 
Mr. IsFiIMARu. Would you swear in Mr: Latham, please. 
Mr. EDWARDS. If Mr: Latham is going to answer questions. 
[Witness ·sworn.] 
Mr. Pendleton, we welcome you. You may proceed'. 

TESTIMONY OF CLARENCE M. PENDLETON, JR., CHAIRMAN, U.S. 
COMMISSION ON CIVIL RIGHTS; MORRIS B. ABRAM, VICE 
CHAIRMAN, U.S. COMMISSION ON CIVIL RIGHTS; ROBERT A. 
DESTRO, COMMISSIONER, U.S. COMMISSION ON CIVIL RIGHTS; 
AND MARY FRANCES BERRY, COMMISSIONER, U.S. COMMIS-
SION ON CIVIL RIGHTS • 

d, 

Mr. PENDLETON. Mr. Chairman, I am going to defer initially to 
my colleague, Mr. Abram, so we can share this opening statement. 

But I need to say for the record, Mr. Chairman, that Mr. 
Latham, like the Presidential appointees ~that you discussed or 
mentioned, is also a Presidential appointee, which makes him a 
little different from everyday employees at an agency. 

I think that is important to say that for the rErcord, as 1 turn .to 
Mr. Abram for his statement. • 

Mr. EDWARDS. Mr. Abram, welcome. 
Mr. ABRAM. Mr. Chairman, members of the subcommittee, I 

thank you for the opportunity to appear here today in. reference to 
the recent General Accounting Office report. on the Commission. It 
is clear, however, that the appearance by 'the Commissiqners and 
the staff director who is beside me, may be an empty formality, for 
at least two members of this distinguished subcommittee since Rep
resentative Edwards has already written the Washington Post al-
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leging mismanagement of the . Commission, and Representative 
Schroeder called for defunding of the Commission last month. 

Notwithstanding, I would like to make a statement for the record 
so that more open-minded observers can draw informed conclusions 
of this GAO report.

To begin with, it should be made clear that the Commission was 
in no way afforded, as Mr. Sensenbrenner pointed out, even the 
basic due process with respect to the investigation. The normal pro
cedure would have been for the draft report to be turned over to 
the Commission and the Commission given up to 30 days to com
ment in writing. 

We did not see the written draft ever before it was published by 
the GAO. We were not given up to 30 days for comment in writing. 
There was no opportunity afforded whatsoever to comment in writ-
ing. • 

Indeed, the staff director has here as his testimony, the comment 
that would have been made had we received the normal, the 
normal due process which a committee on constitutional rights, I 
should have thought, would have been very observant of. Moreover, 
the investigation's purpose and target were kept concealed 
throughout until we had an oral briefing 1 ½ days before the report 
was issued. 

One week before the report was issued we did not even know the 
charges that were being looked into. Now, therefore this is the first 
opportunity for a detailed response. 

The charges were given to the staff director in an oral presenta
tion. They were not given to. the Commissioners. They were given 
to the gentleman whom you do not wish to hear from. He is pre
pared to answer for the first time, to you, and you don't want to 
hear from him. 

Moreover, as Mr. Sensenbrenner points out, the GAO assigned as 
one of its principal investigators~ a woman whose devotion to what 
I call social engineering, leads her to criticize publicly a Commis
sion statement on comparable worth, even as she is in the process 
of authoring a: so-called nonpartisan report on that very Commis-
sion statement. How someone capable of such behavior should be -
allowed to participate in another report on the Commission defies 
imagination. • 

Even after the GAO, as I said, produced the written report, the 
management of the Commission was not afforded the usual and 
customary rights, that is, that they were'not allowed to see it, Mr. 
Chairman. • 

Mr. Chairman, they were not. allowed to see it. Not allowed ade
quate time to respond, the conventional time to respond. 

I understand this procedure was adopted, Mr. Chairman, at the 
request of yourself, and several ·of your. colleagues. The GAO would 
not have done this·had you not so requested, Mr; Chairman. 

I have asked the staff director to detail further in his testimony 
the numerous transgressions of the -GAO's established procedures
during this investigation. 

Needless to say, the principal impression that a disinterested ob
server would have of this investigation is that it is one compelled 
not by concern for careful concern of the taxpayers' dollars; but by
prejudgment. It is the kind of partisanship that. was exhibited by 
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the distinguished chairman of this subcommittee, last October, in a 
letter to the New York Times, when 'he asserted that this Commis
sion is no longer an independent watchdog over civil rights. . 

As I guarantee you, sir, having devoted 40 years to this struggle, 
I am; and I will always be. 

What, then, is this GAO report? Well, I can state in absolute con
fidence two things this report is not about-. The first is the manage
ment of the Commission on Civil Rights; and the, second is the 
work of the Commission on Civil Rights. 

To start y.rith it is evident. that this report is not really about the 
management practices of the Commission. The GAO ignored a. re
quest by seiveral Congressmen an~ Senators to conduct a compre
hensive 'and comparative study by extending the period under in-
vestigation back to 1978, from December 1983. c 

This refusal, of course, means that the GAO had no standard by 
which to judge the management of the Agency. It is utterly nonsen
sical to claim that the changes in the agencies management that 
took place in December 1983 were responsible for the institution 9f 
poor management practices, if one has ho idea of what went before. 
And what went before I can tell you fro:rµ experience with what we 
have found, in a moment, is interesting. 

The magnitude of this senselessness becomes even more apparent 
when one considers that the vast bulk of the Commission's admin
istrative procedure, types of work, 1:1.lld ev~n personnel have re-
mained unchanged from the old Commission. i 

Now, I.do not know t:h.e details of the management of the agency. 
And I am ·skeptical of any commissioner who says that he or slie 
does-only the 's4iff director, who is the agency's executive officer, 
appointed by the President o'f the United States, and the assistant 
staff director for management, are familiar enough with such rp.at-
ters to give trustworthy answers. _.. \ 

,This subc.ommittee,. by the way, orcourse,, has not seen fit to 
invite either of these officials by asking them to be present and 
sub_mit test~ony: . , • ,. , 

However, with respect to the matters in the GAO report, all I, 
can say is r can well remember:, .Mr. Chairman, the day. when .th~
former staff director, 'LindE!, Qhavez told. me that she had just 
learned of the existence, after weeks in office, of an official com
ntjssion car vrl,rich had been kept concealed. from her by the staff of 
the agency. • . , 

The management responsible for t~i3,t type of irregularity has 
been removed, and extensive subsequent· efforts have been made by 
the nE;iw Assis~ant Staff Director for Administr~tion, Albert ·Maltz, 
to impose tighter procedures at the Commission. - _ 

Now, Mr. Chairman, and .ladies and gentlemen, who is Mr. 
Maltz, appointed by Linda Chavez? He it3 a man with oyer 30 years. 
of distinguished Federal· car~er service. to his credit.• , 

He .has'.,. served six . i;lifferent agen(?ies advancingJ from ·8.!1 entry
le~el GS-5, to the SES ranlq3. His. two. civilian assigzµnents prior to 
liis current position, ·were as an OPM Bureau Director of.Admini,s
tration ~4.1:l.µ.agency,.director of persc;,nnel. H~ h~.ov:er 3-ty~ars 
of military service, including.over 7 years of active service. , 

,.Hs has served. b,Qth in the Army and the Air,,Force; entered th~ 
~rmy ~ a priyate,,and retired fro~-the..~ Foi:1::e as :8,11;.~?- colo-
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nel. He was awarded, sir, the Legion of Merit, the second highest
decoration that the Army can bestow for efficiency fa work, as well 
as numerous other peacetime and wartime decorations. 

Mr. Maltz-he is here today, if you want to hear from him-left 
his position of director of personnel involuntarily rather than to 
disobey a civil service regulation when. he was ordered to do so· by
his superiors who were Republican political appointees. Given such 
a record, I have reason to -have ample confidence in the integrity of 
the administration of the Commission, whose administrative work 
is handled by a man of this character and experience. 

Finally, it is important to note one fact that I believe is nowhere 
found in the GAO report, namely, that even after all the people 
and all the time the GAO lavished on this inquisition, it was 
unable to make a single allegation of peculation. 

The GAO could not find a single person who improperly profited 
from the Commission on Civil Rights since it was reconstituted in 
1983. Even more amazingly, it is my understanding that the GAO 
report, despite its unending innuendos, contains only a single claim 
that any law· was broken, and that concerns a statute where thlj:l 
Commission staff is confident that the GAO's 4lterpretation is 
wrong. 

It seems to me that if the management of the Commission is as 
bad as the chairman of this subcommittee has claimed, then some 
actual law should have been violated in an unequivocal fashion. 
Absent that, one wonders why this report has received such atten
tion, than except for partisan political purposes. 

The second major point that neeqs to be made is that the GAO 
report has nothing to dcr with the substantive work of this Commis
sion. Because I understand the next phase of the GAO's continuing 
harassment is to be an investigation of the current Commission's 
work, I would like to make a few predictions for you at this time. It 
is critical I make these comments now because I expect that once 
again the Commission will be denied due process to comment 
before the report is made public, as is usual, Mr. Chairman .. 

I predict that the next report will ignore the quality work that is 
now being done at the Commission. Projects are now underway 
dealing with the major issues related to civil-rights: schoof desegre
gation, redistricting and voting rights, income differences am~>ng
racial and ethnic groups and between men and women, and the ef
fects of affirmative action. 

These projects are staffed by an excellent group of economists 
and other social scientists. And the stafr regularly consults with 
outstanding experts from the academic and policy communities. , 

Listen, Mr. Chairman, our project consultants include: Prof. 
Nathan Glazer; Prof. Glen Lo:ury; and Prof. Stephan-Thernstrom, 
all professors at Harvard; the economists Jacob Mincer at Colum
bia; Claudia Goldin at the University of Pennsylvania; Barry Chis
wick, University of Illinois; Glen Cain of Wisconsin; and Christo
pher Jencks, who was David Reisman's cocolleague and coauthor of 
many standard works, now from Northwestern, who recently joined 
the ·advisory group to our school desegregation project in replace
ment of Gary Orfield who resigned after leaking a letter to the 
press before it was delivered to the chairman. Christopher Jencks 
took his place; a great man. 



166 . 
Our magazine, New Perspectives, has breathed fresh vitality and 

balance. into the public debate on civil rights issues, with articles 
such as. those by Sidney Hook, Glen Loury, Joseph Adelson, Rich
ard Freeman, Diane Ravitch, Barry Goldstein, Charles Hamilton 
(upcoming); and interviews with Bayard Rustin, Brad Reynolds,
and Heidi Hartmann. r • 

In fact, the editor of Daedalus, the journal of the American Acad
emy of Arts and Sciences wrote recently. Let me quote what this 
distinguished scholar said about this -magazine which we publish: 

Indeed, it is your•fall issue of 1985, that makes me realize that I have missed 
reading a publication that has existed for some time, that is clearly excellent in any
number of ways; 

You haven't heard that, sir, you haven't he.ard that from the con
ventional press. This is what the distinguished academic press says 
about the wgrk of the Commission~ I have no doubt that the GAO 
will do its level best to miniroire or ignore altog~ther these points, 
these scholarly projects .. 

Will the next GAO report look to the initial period after the 
funding of the Commission in 1957 to see how long jt took them to 
begin producing work, such a comparison being extremely relevant 
to the experience of the reconstituted commission? I doubt it. ~ 

I remember, sir, as a young lawyer fighting segregation in Geor
gia in 1957, when that commission first came to Atlanta, in 1957, 
to take testimony on segregation.in that community. It was a long 
time before they put out work. Will the next GAO report contrast 
the current principled research to the. previous Commission effort? 

Will it discuss the disgraceful 1981 Commission statement on the 
equal rights amendment which was written by whom, under a lu
crative contract that the Commission made with a professor? 

Oh, no; the National Organization of Women's Legal Defense and 
Education Fund, that is whom they ladled their money out to. 

When it looks at our report on Euroethnics, which is coming out 
shortly, will it compare it to the old Commission's failure to 
produce a report on Euroethnics, despite a congressional. order em
braced iii_ an amendment to the Commission on Civil Rights Act to 
do so, ?Ild the expenditure of the olq Commission of large sums of 
money to an outside group from 1978 to 1983, which produced moth-
ing? ,. _.. L 

Will if contrast. our report on black/white incomes to the old 
Commission's crude 1980 report on affirmative action which issued 
a blanket condemn11tion of the American system-listen to what 
they said, as one that now routinely bestows privileges, favors and 
advantages on white males and imposes disadvantages and penal
ties on minorities and women? 

I thiµk the answer to all of these questions can only be "no." 
How do I know so much about what the next report will look 

Uke, Mr. Chairman? ,,. 
•It is certainly not that I am clairvoyant; and it is certainly not 

that I have been provided with an advance copy, because that 
would be even-handed. Rather, the reason that I know these things 
is that I understand what is really at stake here, Mr, Chairman. 

I know this process has nothing to do with appointments, civil 
service regulations, or recordkeeping. The real object of this dis-
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pute is over equality of opportunity in this country versus equality 
of results. Over individual rights as compared to group rights. Over 
color blindness as opposed to preferences based upon blood or race. 

The real issues are individual rights versus group rights. The 
struggle is between the fair shakers, and I think I was one of them, 
sir, who started early in the civil rights movement, and the social 
engineers who now claim to speak for it. 

Frankly, Mr. Chairman, and distinguished members of the sub
committee, I do not believe that nondiscrimination for all means 
discrimination for some. I remain devoted to the original principles 
of the civil rights movement as outlined by Dr. Martin Luther 
King, with whom I stood; Roy Wilkins, whom I loved; and Hubert 
Humphrey, who was my stalwart ally. . 

I know that many do not share my beliefs or their beliefs, and • 
instead feel that equality of results is the proper goal of the civil 
rights laws. Nevertheless, I and many of my colleagues on the 
Commission on Civil Rights remain true to these noble· ideals. 

It is the fact that these beliefs are once more in the ascendancy 
in the Civil Rights Commission that has triggered these GAO ,re
ports, and the fact that the social engineers have lost ideological 
monopoly of the Commission. 

Let me remind you, sirs, that President Carter offered me a place 
on this Commission in 1979, and when I told him that I would not 
support quotas, he withdrew the offer. 

As the distinguished economist Thomas Sowell remarked only 
two weeks ago, "The Civil Rights- Commission is at a turning point 
in its history. After many years of being merely an echo of what
ever thinking was in vogue in the civil rights establishment, it has 
at last become the independent agency it was intended to be." The 
Commission's true independence is what its critics find so offensive. 

In other words, this GAO report that we are discussing here 
today is merely a pa:l.'1; of a larger effort to discredit the Commis
sion because our ideas are unacceptable and to make a preemptive 
strike before the outpouring of scholarly reports that, are shortly
due. • 

This process is not about mismanagement, and I might add, that 
it is not about the style of rhetoric issuing from new members of 
the Commission. 

Now, I know, Mr. Chairman, you, among others, have accused 
Mr. Pendleton, of engaging in inflammatory rhetoric. We cannot 
examine his rhetoric, however, without examining the rhetoric of 
others, including, sir, respectfully, yourself. 

For example, you publicly labeled this Commission last week a 
"disinformation tool," a term usually reserved for America's en
emies. 

I am not an enemy of my country, sir. I am nobody's tool. 
For that matter, Mr. Chairman, I must say that I find it interest

ing that those who denounce some people's rhetoric never seem to 
cast a very wide net in their search for unacceptable remarks. 

Why do these same people never take exception when Commis
sioner Berry characterizes Chairman Pendleton, Attorney General 
Meese, and Assistant Attorney Reynolds, as having and I quote
here, ''bigotry dripping from their lips"? 
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Where are these critics when Commis~ioner Berry accuses Chair:;
man Pendleton and-Lindi Chavez of having "used the Agency as if 
it were a private cookie jar"? 

Where are these sanctimonious guardians of the public discourse 
when Congressman Parren Mitchell or others' call the chairm~ "a 
low-level ·houseboy" or "Uncle Tom," then walk out of the meet
ing?' He walked out, having said . those d~nable words, .which if 
anyone else had used them would have been r!3garded as :r:acist to 
the core. 

I will'tell you why they look the .other way,. because these speak
ers, no matter how inflammatory their rhetori~ have the correct 
soci~ engineering ideas. And so it is with the GAO report. It is 
simply another example of heavy-handed attempts at legislative- in-

. terference with an independent commission because of its ideas. 
I'fow, Mr. Chairman, this is' nothing new:. Senator McClellan of 

Arkansas conducted an investigation of the. Commission in 1960, 
charging incqiµpetent management and failure to conform to civil 
sen1ce requirements in hiring staff personnel. Then, .as now, the 
real "contest was over ideas, not manag~ment, ~and th~ Commission 
was attacked by those, including Senator McClellan, who found it 
difficult to yield up the color preference then known as white su-
premacy,. , 

Mr. Chairman, distinguished me~bers of the this subcommittee, 
I must conclude by saying that my lifelong participation in the 
struggle for ci:vil rights has shaped my deepest moral and political 
beliefs. l can only ask that we hope and pray that we all stop 
hiding behind these so-called audits, that are nothing more than 
harassment tactics, and resume a serious discussion of the vitally 
important issues of civil rights ~ this country which still remain 
on the plate of the national discourse and the national agenda, and 
are still to be. resolved. Let us work together; and let us work for 
the cause o( that constitutional provision "which says that we shall 
have equal protection of the law in this country, and equal means 
equal, without regard to race, creed, or gender. 

Thank you, Mr. Chairman. 
[The testimony of Mr. Abram follows:] 
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Mr. Chairman and Members of the Subcommittee: 

I thank you for the opportunity to appear here today in 

reference to the recent General Accounting Office report on the 

Commissi9n ~n Civil Rights. It is clear, however, that the 

appearance by the,commissioners and the Staff Director at this 

hearing is regarded as an empty formality by at least two 

members of this distinguished subcommittee, since 

Representative Edwards has already written the Washington Post 

alleging mismanagement at the Commission and Representative 

Schroeder called for defunding the Commission last month. 

Notwithstanding the rush to judgment of these Congressmen, 

I would like i~ make a statement for the' record so that more 

open-minded observers can draw informed conclusions about the 

merits of this GAO· report. To begin wi_th, it should ·be made 

clear that the Commi~sion was in no. way afforded even basic due 

process with respect to this i~vestigation. The 

investigation's purpose and targets were kept concealed 

throughout. Moreover, the GAO assigned as one of its principal 

investigators a woman whose devotion to social engineering lead 

her to criticize publicly· a·commission statement on comparable 

worth even as she was in the process of authoring a so-called 

"nonpartisan" report on, that very Commission statement. How 

someone capable of such behavior would be allowed to 

participate in another report on the Commission defies the 
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imagination. Even after the GAO produced a written report, the 

management of the Commission was not afforded the usual and 

customary rights, that is, they were not allowed to see it, not 

allowed adequate time to respond, and not even allowed to 

respond on the record. And I understand that this procedure 

was adopted, Mr. Chairman, at the request of yourself and 

several of your colleagues. I have asked the Staff Director to 

detail further in his testimony the numerous transgressions of 

the GAO s established procedures during this investigation. 

Needless to say, the principal impression that a 

disinterested observer would have of this investigation is that 

it is one compelled not by concern for careful expenditure of 

the taxpayers' dollars, but by prejudgment. It is this kind of 

partisanship that was exhibited by the distinguished Chairman 

of this s·ubcommittee last October in a letter to the New York 

Times when he asserted that the Commission is no longer an 

independent watchdog over civil rights. 

What, then, is this GAO report? Well, I can state in 

absolute confidence two things this report is not about -- the 

first is the management.of the Commission on Civil Rights, and 

the second is the work of the Commission on Civil Rights. 

To start, it is evident that this report is not really 

about the management practices of the Commission. The GAO 

ignored a request by several Congressmen and Senators to 

https://management.of
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conduct a comprehensive and comparative study by extending the 

period under investigation back to 1978 from December, 1983. 

This refusal means, of course, that the GAO has no standard by 

which to judge the manageme~t of the agency. It is utterly 

nonsensical to claim that the changes in the agency's 

management that took place in December, 1983 were responsible 

for the institution of poor management practices if one has no 

idea of what went before. The magnitude of this senselessness 

becomes even more apparent when one considers that the vast 

bulk of the Commission's administrative procedures, types of 

work, and even personnel have remained unchanged from the old 

Conuniss ion. 
1 

Now, I do not know the details of the management of this 

agency, and I am skeptical of any Commissioner who says that he 

or she does -- only the Staff Director, who is the agency's 

executive officer., and the Assistant Staff Director for 

Management are familiar enough with such matters to give 

trustworthy answers. This Subcommittee,rby the way, did not 

see fit to invite either of those officials to be here today, 

an oversight which the Chairman -and I have rectified by asking 

the Staff Director to present testimony for. us. 

However, with respect to the matters in the GAO report, all 

I can say is that I well remember the day when former Staff 

' Director Chavez told me that she had just learned of the 

existence, after weeks in office, of an official Commission car 

which had been kept concealed from her by the staff of the 
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agency. The management responsible for tliat type of 

irregularity has been removed, and extensive subsequent efforts 

have been made by the new Assistant Staff Director for 

Administration, Albert Maltz, to impose tighter procedures at 

the Commission. 

Who is Mr. Maltz, appointed by Linda Chavez? He is a man 

with over 30 years of distinguished Federal career service to 

his credit. He has served in six different agencies advancing 

from an entry GS-5 to the SES ranks. His two civilian 

assignments prior to his current position were as an OPM Bureau 

Director of Administration and an Agency Director of 

Personnel. His over 34 years of military service includes 7 

years of active military duty. He served in both the Army and 

Air Force, entered the Army as a private and retired from the 

Air Force as an 06 coionel. He was awarded the U.S. Legion of 

Merit as well as numerous other peacetime and wartime 

decorations. Mr. Maltz left his position as Director of 

Personnel involuntar"ily rather than disobey a Civil Service 

regulation when he had been ordered to do so by his superiors 

who were Republican political appointees. Given such a record, 

I have ample reason to have confidence in the integrity of the 

administration of the Commission. 

Finally, it is important to note one fact that I believe is 

nowhere to be found in the GAO report --~namely, that even 
,, 

after all tne people and all the time that the GAO lavished on 

this inquisition, it was unable to make a single allegation of 
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peculation. The GAO could not find a single per.son who 

improperly profited from the Commission on Civil Rights since 

it was reconstituted in December, 1983. Even more amazingly, 

it is my understanding that the GAO report, despite its 

unending innuendos, contains only a single claim that any law 

was broken, and that concerns a statute where the Commission 

staff is confident that the GAO's interpretation is wrong. It 

seems to me. that if the management of the Commission is as bad 

as the Chairman of this Subcommittee has claimed, then some 

actual law should have been violated in an unequivocal 

fashion. Absent that, one wonders why tnis report has received 

such attention except for partisan political purposes. 

The second major point that needs to be made is that the 

GAO report has nothing to do with the substantive work of t~e 

Commission. Because I understand that the next phase of the 

GAO's continuing harassment is to be an investigation of the 

current Commission's work, I would like to make a few 

predictions at this time. It is critical that I make these 

comments now, because I expect that once again the Commission 

will be denied its due process right to comment before the 

report is made public. 

I predict that the next repo·rt will ignore the quality work 

that is now being done at the Commission. Projects n·ow are 

under way dealing with major issues related to civil rights: 
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School desegregation, redistricting and voting rights, income 

di!ferences among racial and ethnic groups and between.men and 

women, and the effects of affirmative action. These projects 

are staffed by a excellent g~oup of economists and other social 

scientists. And the staff regularly consult~ with outs~anding 

experts from the academic and policy communities. our proj~ct 

consultants include Nathan Glazer, Glen Loury and Stephen 

Thernstrom - all professors at Harvard; the economists Jacob 

Mincer (Columbia}, Claudia Goldin (Univ~rsity of fennsylvania),_ 

Barry Chiswick (Un~versity of Illinois}, Alen Cain (Wisconsin}; 

and Christopher Jencks from Northwe~tern who has r~cently 

joined the advisory group to our school desegregation project 

as a replacement of Gary Orfield who resigned after leaking a 

letter to the press before it was delivered to the Chairman. 

Our magazine, New Perspectives, ~as breathed fresh vitality and 

balance into public d~bate on civil rights issues, with 

articles by such authors as Sidney Hook, Glen Loury, Joseph 

Adelson, Richard Freeman, Diane Bavitch, Barry Goldstein and 

Charles Hamilton (upcoming}: and interviews with Bayard Rustin,, 

Brad Reynolds, and Heidi Hartmann. In fact, the editor of 

Daedalus, the journal of the American Academy of Arts and 

Sciences wrote "Indeed, it is your Fall 1985 issue that makes 

me realize that I have missed reading a publication that has 

existed for some time, that is clearly excellent in any number 

of ways." I have no doubt but that the GAO will do. its level 
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best to minimize or ignore altogether these important, 

scholarly projects. 

Will the next GAO report look to the initial period after 

the furiding of the Commission in 1957 to see how long it took 

them to begin producing work, such a comparison being extremely 

relevant to·the experience of the reconstituted Commission? 

doubt it. 

Will the next GAO report contrast the current principled 

research to the•previous Commission's efforts? Will it discuss 

the disgraceful 1981 Commission statement on the Equal Rights 

Amendment which was written under a lucrative contract by the 

National Organization of Women's Legai Defense and Education 

Fund? When it looks at our report on Euroethnics which is 

coming out shortly, will it compare it to the old Commission's 

failure to produce a report on Euroethnics despite a 

Congressional order to do so and the expenditure of large sums 

• of money to an outside group from 1978 to 1983? Will it 

contrast our· report on black/white incomes to the old 
... 

Commission's crude 1980 report on affirmative action which 

issued a blanket condemnation of the American system as one 

that "now routinely bestows privileges, favors and advantages 

on white males and imposes disadvantages and penalties on 

minorities and women?" I think that the answer to all of these 

questions can only 'be "no." 

How do 1 know so much about what the next r~port will look 

like, Mr. Chairman? It is certainly not that I am clairvoyant, 

I 
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and is absolutely not that I have been provided with an advanc~ 

copy because that would be too even-handed. Rather, the reason 

know all these things is that I understand what is really at 

stake here, Mr. Chairman. 

I know this process actually has nothing to do with 

appointments, civil service regulations, or recordkeeping 

the real subject of this dispute is over equality of 

opportunity versus equality of results. The real issues here 

are individual rights versus group rights, nondiscrimination 

versus color preference, and the struggle between the fair 

shakers, who started the civil rights movement., and the social 

engineers, who now presume to speak for it. 

Frankly, Mr. Chairman and distinguished members of this 

subcommittee, I do not believe that nondiscriminatioµ for all 

means discrimination in favor of some. I remain devoted to the 

original principles of the civil rights movement as outl.ined by 

Dr. Martin Luther King, Jr., Roy Wilkins, and Hubert H. 

Humphrey. I know that many do not share my beliefs and instead 

feel that equality of results is the proper goal of civil 

rights law. Nevertheless, I and many of my colleagues on the 

Civil Rights Commission remain true to these noble ideals. 

It is the fact that these beliefs are once more in the 

ascendancy on the Civil Rights Commission that has triggered 

these GAO reports, the fact that the social engineers have lost 

their ideological monopoly of the Commission. As the 
' distinguished economist Thomas Sowell remarked only two weeks 
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ago, "The Civil Rights Commission is at a turning point in its 
, 

history. After many years of being merely an echo of whatever 

thinking was in vogue in the civil rights establishment, it has 

at last become the independent agency it was intended to be." 

The Commission's true independence is what its critics find so 

offensive. 

In other words, this GAO report that we are discussing here 

today is merely part of a larger effort to discredit the 

Commission because our ideas are unacceptable and to make a 

preemptive strike before the outpouring of scholarly reports 

that are shortly due. This process is not about mismanagement, 

and, I might also add, that it is not about the style or 

rhetoric issuing from the new members of the Commission, 

either. Now I know that you, Mr. Chairman, among others, have 

accused the Commission's Chairman, Clarence Pendleton, of 
) 

engaging _in inflammatory rhetoric. We can not examine his 

rhetoric, however, without examining the rhetoric of others, 

' including, sir, yourself. For example, you publicly labeled 

the Commission last week a "disinformation tool", a term 

usually reserved for America's enemies. 
"' For that matter, Mr. Chairman, I must say that I find it 

interesting that those who denounce Chairman Pendleton's 

rhetoric never seem to cast a very wide net in their search for 

unacceptable remarks. Why do these same people never take 

exception when Commissioner-Mary Berry characterizes Chairman 

Pendleton, Attorney General Meese, and Assistant Attorney 
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General Reynolds as having ·"bigotry dripping from their lips?" 
➔ ~ 

Where are these critics when Commissioner Berry accuses 

Chairman Pendleton and Linda Chavez of having "used the agency 

as if it were their private cookie jar?" Where are these 

sanctimonious guardians of public discourse when Congressman 

Farren Mitchell or others call Chairman Pendleton "a low-level 

kind of houseboy" or "Uncle Tom?" 

I will tell you why they look the other way -- because 

these speakers, no matter how inflammatory their rhetoric, have 

the correct social engineering ideas. And so it is with this 

GAO report; it is simply another example of heavy-handed 

attempts at legislative interference with an independent 

commission because of its ideas. This is nothing new, of 

coµrse; Senator McClellan of Arkansas conducted an 

investigation of the Commission in 1960, charging incompetent 

management and failure to conform to civil service requirements 

in hiring staff personnel. Then, as now, the real contest was 

over ideas, not management, and the Commission was attacked by 

those who found it difficult to yield up the color preference 

then known as white supremacy. 

Mr. Chairman, distinguished members of this Subcommittee, 

must conclude by saying that my lifelong participation in the 

struggle for civil rights has shaped my deepest moral and 

political beliefs. I can only ask that we stop hiding behind 

I 
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these so-called "audits" that are nothing more than harassment 

tactics and resume a serious discussion of the vitally 

important issues of civil rights in this country. 
•,r 

-
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Mr. EDWARDS. Thank you, Mr. Abram. We will recess for 10 min-
utes while there is a vote in the House of Representatives. 

[Recess.] 
Mr. EDWARDS. The subcommittee will come to order. 
Mr. Pendleton, who would you like to testify next? 
Mr. PENDLETON. Mr. Chairman, I feel compelled to do a couple of 

things before I testify here. One is that I would like to read into 
the record the letter to you, from Commissioner Abram and me, 
dated April 18, with respect to Mr. Latham's testimony. 

Mr. EDWARDS. Without objection it will be made a part of the 
record. 

[The information follows:] 

J 

.... 



182 

UNITED STA.TES 1121 Verma~: P.ve"'lue. '-'.W 
COil.MiSSiON ON Was...,,ing1o:;. o c 2c..:2S 
CIVIL RIGHTS 

HAND CARRY 

April IS, 1986 

.Dear Chairman Edwards: 

We note that an invitation to testify before your 
subcommittee's April 22 hearing on the Commission on Civil 
Rights was sent to each Commissioner but not to the Staff 
Director -- a Presidential appointee and the chief executive 
officer of the agency. 

The Staff Director is the individual responsible for and most 
knowledgeable about the management of the agency -- the topic 
of your April 22 hearing -- and he is the individual charged 
with representing the agency to Congress. Section-701.12 of 
the Rules of the Commission provides that the Staff Director: 

"manages the administrative affairs of the agency and 
conducts agency liaison with the Executive Office of the 
President, the Congress and other.Federal agencies.a 

We further note that Mr. Latham represented the Commission at 
the briefing provided by GAO priqr to your hearing on 
March 25. 

At our request, therefore, our Staff Director, 
J. Al Latham, Jr., will be present at the hearing to present 
testimony on behalf of the agency. 

cstfuHy, 

Morris B. Abram Clarence ton, Jr. 
Vice Chairman Chairman 

The Honorable Don Edwards 
Chairman, House Subcommittee on Civil 

and Constitutional Rights 
2307 Rayburn House Office Building 
l·lashington, -D.C. 20515 

https://Section-701.12
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Mr. PENDLETON. The second point is that Mr. Latham had pre-
pared the official agency response. . 

Mr. EnwARDs. Without objection it will be made part of the 
record, too. 

[The testimony of Mr. Latham, including attachments, follows:] 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 
WASHINGTON, D.C. 20425 

FOR RELEASE ON DELIVERY 
EXPECTED AT 1:30 P.M. 
APRIL 22, 1986 

STATEMENT OF 

J. AL LATHAM, JR., STAFF DIRECTOR 

BEFORE THE 

SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS 

COMMITTEE ON THE JUDICIARY 

HOUSE OF REPRESENTATIVES 

ON 

A GENERAL ACCOUNTING OFFICE REPORT OF 

MARCH 25, 1986 
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Mr. Chairman and Members of the Subcommittee: 

I am pleased to appear here today to respond to the review of 

Civil ,Rights Commi_ssioil operations• recently• conducted by- the 

General Accounting Office and publicized by this subcommittee. 

resret to report, however, that I fino· the circumstances of tne 

entire GAO investigation and ove·rsight •process disappointingly 

irregular anp. partisan-. 

A Political Hatchet Job: 

Since it was first cre·ated, in 1957, the Civil Rights 

Commission has more than once had, its integrity impugned for 

politic_al reasons. The first such at.tack came· just months after 

public~tion of the Commission's landmark First Report in September 

1959 -- a report which authoritatively detailed the discrimination 

against bla9ks then prevalent throughout American society and gave 

strong, unambiguous support for principles of equal protection 

under the law. Unable ·to block a temporary extension bf the 

Commission's life, Southern Senators initiated an inquiry into its 

operations startlingly similar in origin and spirit to the one we 

are here today to discuss. It was alleged then, as now, that the 

Commissiqn had circumvented civil service requirements in hiring 

staff personnel. It was charged then, as now, that the agency's 

leadership was guilty of malfeasance, and a scrutiny of accounts 

by the General Services Administration was begun in an attempt to 

find supporting~evidence. Commission staff were then, as now, 

summoned to Congressional he·arings, subjected to accusatory 



186 

2 

questioning, and ;prevented from performing the civil rights work 

for which t~ey had been appointed. 

Today, in a very different world, the U.S. Commission on Civil 

Rights is again investigated, at the behest of members of Congress 

who are politically hostile to the agency's work. This 

investigation is a mockery of true government oversight because' 

the investigation has been twisted and pulled into an artifici'al 

form that largely predetermines GAO's conclusions. 

The four Congressional requesters of the current report 

brushed aside a .request by five other Congressmen and Senators 

that the report's scope be extended back to 1978 -- an extension 

that would have demonstrated that management .has improved 

substantially since the.Commission, was reconstituted in 1983. 

Until the GAO investigation was completed, the four Congressional 

cequesters would not allow the Commission to know what allegations 

had been made against it. The fqur Congressional requesters also 

directed GAO not to follow its own longstanding, usual, and basic 

procedures for ensuring accuracy and fairness. Specifically, they 

ordered GAO to ,deny the Commission the right to review ,and make 

written comments on the draft report. and have its comments 

reflected in the final version. Finally, the Chairman of this 

subcommittee did not invite the Commission's testimony at the 

hearing at which GAO's findings. were issued, thus. ensuring a big 

media splash for uncontested charges. As is well known, answers 

draw -ress attention than charges, especially when steps are taken 
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to assure that the answers not be heard at the same time the 

charges are made. 

It appears that one object of this carefully orchestrated GAO 

investigation and oversight process is the manufacture of hollow 

scandal with which to justify a push to abolish the U.S. 

Commission on ci,;'il Rights, not unlike the first assault of almost 

30· years ago. At least one of the requesters, a member of this 

subcommittee, has already used the GAO's findings to urge her Hill 

colleagues to "get rid of" the Commission. One doubts ,J:hat such 

critics feel that the work of-the Commission is largely done. One 

suspects instead that they cannot brook its current findings and 

policies. 

Not surprisingly, therefore, the charges and conclusions 

contained in Mr. Anderson's testimony here last month are largely 

the product of the partisan structure imposed on GAO's 

investigation. In the attachments to my statement will be found 

detailed, point by point rebuttals and explanations for the 

implied improprieties and deficiencies with which the U.S. 

Commission on civil Rights has been charged. Here I will address 

in summary fashion the most important of them. 

Empty Charges of Improper ~ersonnel Practices 

It has~been alleged that since its 1983 reconstitution the 

Commission has systematically hired noncareer'employees in place 

of career staff. Although GAO ~dmitted in its oral-briefing of 

the Commission that it does not contend Commission hiring 
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practices have prejudiced the rights of career employees, GAO has 

nevertheless conveyed the false impression in its report that we 

have stocked our rolls with un~a~ified ideologues. For evidence, 

GAO has produced a jumble of numbers it clearly does not 

understand. The report says that 212 noncareer employees were 

hired by the Commis•sion in the period under review, for example, 

as against 60 career appointments, and that 73 of those 212 were 

still at the Commission last December. These numbers are wrong. 

The Commission has not hired 212 noncareer employees since October 

1982; it has taken 212 personnel actions, which involved at most 

188 employees, and probably far fewer. And of the 73 employees 

stin at the Commission (as of the end of the reporting J;>eriod, 

December 31, 1985), only 9 were in full-time temporary 

outside-the-register positions. Nearly all of the rest were 

consultants working, for the most part, less than 3 days a year: 

special assist-ants to the Commissioners, working intermittent or.. 
part-time schedules: or part-time "bona fide students." The 9 

temporary appointments were legally pro:i;ier, consistent with sound 

management practices, ~nd in conformance with an official OPM 

policy that encourages all Federal agencies to employ te~J;>orary 

workers whenever possi9le. GAO was made aware of OPM's policy but 

failed to address it in its report. 

What would the requested extension in sqope of the audit have 

revealed about Commission personnel practices before 1983? As 

noted, in the 39 months now under review, this Commission made 212 
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non-permanent personnel. a!=t·ions. In the preceding- 39 months, ·the 

old Commiss,ion took at least 271 such actions; exact figures are 

difficult 0 to xecons.truct because the agency's official personnel 

records for the per.iod are in. GAO'.s hands•, but probab1y as many as 

290 such actions were taken. ·Among them were at least 14 more 

consultant appointments than the present Commission has made, and 

65 more temporary appointments. Similar management, in other 

words, and hardly unusual, but cause for .a major agency audit when 

pursue,d. 'by the pr.esent Civil .Rights Commission. Could it be· that 

GAO, reflecting ·the aims and ideas· of the Congressional 

requesters. ·objects not to .our practices but to our ·polic-ies?: 

GAO has .made other.' allegations of improper personnel ~ 

procedures·at the present Commission that are demonstrably false: 

o GAO has critic"ized the violation of regulations that db not 

exist. It :has charged the absence .of-documentation in 

appointment records that .in. ·fact .no Feder·a1 agency is required 

to keep.. GAO notes, :for example, 'two .temporary appointments 

made from. job announcements lacking opening dates. These 

positions. were filled under regulations requ:fring no formal 

announcement and thus no formal opening, date, 

o Similarly, because it wrongly claims tlfa.t none of 31 

Commission consultants'" personnel f-i les contains suff·icient 

documentation. GAO would ·have this subcommittee 'and the public 

believe that .it is- unable to determin•e whether Profes·sors 

Nathan Glazer, Stephan Thernstrom, and Glenn c. Loury of 

63-298 O - 86 - 7 
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Harvard; Claudia Goldin of the Univers-ity of .Pennsylvania; 

Jacob Mincer of Columbia; Barry Chiswick of the University of 

I.llinois; Christopher Jencks of Northwestern; Bernice Sandler 

of the Association of American Colleges; or any of a dozen 

other equally distinguished sc~olars -- quote -- "possessed 

the necessary background to render advisory services to the 

Commission" -- unquote. The General Accounting Office owes 

these men and women an apology. 

o GAO charges that five consultants performed oper.ating duties 

contrary to OPM instructions. In two cases- it was the 

Commission itself that discovered the difficulty and cor.rected 

it, long before the GAO began its investigation. As to the 

other three i~stances, it should first be noted that GAO 

evaluators did not even speak to one of the individuals 

concernin,g the duties she performed while a consultant. In: 

another case, GAO. auditors spoke only about duties performed 

af.ter the employee's appointment to the• career civil service .. 

In the third case, GAO spoke to the employee about the duties 

performed as a temporary employee. When it became apparent to 

the employee that GAO was confused about when her services as 

a temporary employee began, the. employee informed GAO of the 

timing of. the e)!ent and pointedly remarked that her duties had 

changed, not pnl_y in deg~ee~ but in.kind, when she ceased 

being a con~ultant ar1,d began .service as a temporary. 

o GAO alleges ,that the Commission has failed to use written 



.,.... , 191, 

7 

qualification standards for Schedule C appointments_ and 

promotions, and it offers several examples as worthy of 

scrutiny. GAO neglects to mention that 5 C.F.R. 302.10l(c)(7) 

specifically exempts Schedule C appointments from the 

appointment procedures of Part 302 of the Civil Service 

Regulations. 

o GAO claims to have discovered eight "special needs" 

appointments lacking justifying documentation. Until quite 

recently no requirement for such documentation ~xisted. From 

the day a requirement was impose_d by OPM, all Commission 

special needs appointments have contained requisite 

documentation. 

o GAO refuses to acknowledge overwhel~ing evidence that the 

Commission has complied fully with Federal regulations 

governing notification to State employment agencies of job 

openings. Written documentation in our case files that all 

appropriate offices have been so notified does not satisfy GAO 

auditors, nor do slips from such agencies attached to our 

applications, nor do copies of letters from our ,personnel 

office to those agencies. 

o GAO admits that anonymous charges that new hires have been 

promoted and given awards mo;e often and more substantially 

than career employees seem groundles,s, but cannot resist 

suggesting that "this pattern could. be changing." We are 

surprised at this wording. During, GAO's oral briefing of the 
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Commission, Mr. Ande'rson confessed that any perceived change 

was "not statistically significant" and promised that "the 

offending phrase shall be struck·." We are 
0 
happy to make a 

belated correction for 'him now. 

Read properly, incidentally, the transcript of that briefing, 

which we are prepared to make public, is an instructive summary of 

personnel practices at the Civil Rights Commission. Consider this 

exchange: "You are ·not contending ~hat our hiring consultants, 

temporary employees, and Schedule Cs is improper?" I asked Paul 

O'Neill, the GAO Group Director supervising our audit. "No," he 

replied, "absolutely not." 

Empty Charges of Improper Operating Procedures 

There is more to the report than per'sonnel practices, of 

course. Two incidents involving Chairman 'Pendleton are claimed to 

involve ·some metaphys·'ical transgression of anti-lobbying 

restrictions. In the first:instance, GAO is forced to admit that 

no law or regulation prohibits· the Chairman of the Commission from 

expressing views on matters that the agency has not yet officially 

addressed. In the second instance, GAO sees fit to charge 

Chairman Pendleton in its summary presentation with appearing to 

exceed the limits of acceptable official speech, but does not 

adequately explain the difference between permissible and 

impermissible speech in lhe two instances. In fact, in the second 

instance, the Chairman was communicating officially adopted 

Commission polfcies on the so-c~lled Grove City issue. 
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What, by the way, might the requested extension of GAO's audit 

have revealed about the Commission's lobbying activities before 

reconstitution? Did the old Commission's 1981 release of an 

official statement urging passage of the Equal Rights Amendment 

a statement it paid the National Organization for Women's Legal 

Defense and Education Fund more than $17,000 to draft for it -

test the strength of regulations restricting lobbying by 

government officials? How does Chairman Pendleton's exercise of 

free speech compare with that? And what does that say about the 

old Commission's much-vaunted "independence" pr_ior to 1983? 

' Much of GAO's information concerning the Commission's State 

Advisory Committees has been delivered to this committee- at 

previous hearings. But it remains instructive to have a clear 

look at it. GAO notes the rac_ial and gender makeup of the 

reconstituted SACs and observes that each committee is now limited 

to 11 members. As the report itself suggests, larger committees 

are wasteful of public funds, and smaller ones garner better 

attendance and attention. GAO records a new complaint that some 

regional Commission officials have been forbidden to confer with 

the SACs in their jurisdictions. This is untrue and ridiculous on 

its face. Our regional representatives speak with SACs in their 

jurisdictions every day and could not otherwise do their work. 

Acknowledging the introduction in FY 85 of a new form by which 

SACs advise the Commission -- the briefing memorandum -- and 

admitting that such memor,anda are an alternative to formal 
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reports, GAO•nevertheless complalns that ·formal reports have been 

released far 'less f-requentiy since FY 84. GAO no"tes the 

completion or,2·4 briefing memoranda in FY 85, but fails to 

announce the expected comp-Yetion of a similar number·' over the 

course, of FY 86. 

It is -important· to remember that SACs exist to advise the 

Commission:,. not to write for it. GAO seems quite ignorant about 

that principal function. "Factfinding meetings," says their 

report, have declined in number from 12 in 1983 to 0 in 1985. 

Furthermore, GAO claims, no "·fac:tfinding ·meetings" are listed in 

our FY 87 budget submission. Have the SACs stopped finding 

facts? No. Our FY 87 budget submission included SAC meetings 

aimed .at factfinding--or ·community forums as they are also 

known--under the heading, "Planning Meetings." The SACs typically 

sponsor their community forums as part of their planning meetings, 

and these activities are documented in the FY 85 Federal Advisory 

Committee reports submitted to the General Services 

Administration. The numerous community forums held in 1985 and 

the briefing· memoranda and reports that resulted conclusively 

establish that any claimed curtailment of SAC factfinding is 

illusory·. 

GAO resuscitates an old charge that a former Commission Staff 

Director made personal use of an official agency automobile. 

Despite written statements denying the truth of the report's 

anonymous, uncorroborable allegation, GAO treats both charge and 

rebuttal as equally worthy of attention and respect. I am 

appalled by the aroma of presumed guilt that permeates GAO's 
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entire report, and it nowhere smells worse than here. I told Mr. 

Anderson as much during his oral briefing of Commission staff. 

"Your point is well takent" he answered; and he assured me that·· 

"we wi 11 eliminate it. " They have not eliminated it. 

Empty Charges of Financial Mismanagement 

Most serious, of course, are allegations of financial 

mismanagement. I have read in the papers that Congresswoman 

Schroeder thinks the GAO report makes it "very clear" that the 

Commission "squanders" its small appropriation and fails to do its 

appointed work, that the Commission is a fiscal "disaster." One 

of our own Commissioners, Mary Frances Berry, has publicly claimed 

that Chairman Pendleton and former Staff Dire~tor Linda Chavez. 

"used the agency as if it were their pr.ivate cookie jar." Because 

such very serious charges affect the reputations of public men and 

women, and because the evidence offered to support them is 

specious and insubstantial, I am surprised that they are made so 

casually. 

Where do they come from? In the first place, it is alleged 

that the Commission's financial. recordkeeping is in poor order. 

We discovered the condition of our fin~ncial records during a 

files check following adverse actions taken early last year 

againstathe two Commission staffers principally responsible for 

their maintenance: the budget officer an~ voucher examiner (both 

career civil servants). GAO was informed of these circumstances, 

and was told also of the trans£er during the first half of FY 85 -
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of ·the then Assistant Staff Iiirector for Administration (also a 

career employee). Since these personnel actions were taken, no 

new probl·ems with financial recordkeeping have been brought to our 

attention, and the new budget officer and Assistant Staff Director 

for Administration (both career civil servants) have been working 

to clear up the·residue of past problems. 

Stor.ies that have appeared in the media about a missing 

$175,000, or about mysteriously altered timecards -- stories 

derived from GAO''s report -- are false in tone and substance, and 

do harm to the reputations of innocent civil servants. 

It is alleged, for example, that tlie Commission improperly 

adjusted its overhead allocatfons to stay withln budget activity 

earmarks imposed by Congress. This is not"true, and the GAO 

acknowledges quite clearly that ft "cannot say that the Commission 

did not comply with the 1985 earmarks." But the report goes on to 

imply :just the opposite. It suggests that the Commission in'cluded 

printing costs in Overhead rather than in Publication Preparation 

and Dissemination iri a deliberate attempt to avoid exceeding its 

earmark~for the latter· activity. In fact, we have simply followed 

historical precedent (for•which abundant documentation was 

provided to GAO). 

GAO suggests· that the Commiss:i:on is unable ·fully"to·•account "' 

for ·$421. ooo. -it was permitted to shift from other Budget 

activities to pay fof a'third FY 85 hearing on'housing 

discrimination. 'Because thfs Hearrng was delayed'until the second 
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mogth of FY 86t the ·c;ommif:sion• rl,\turnec! $112,000 t'o the ·Trea!>ury, 

at the end of FY 85. $83,000 had already been incurred in direct 

salary charges and benefits attributable to the housing 

discrimination hear,ing. The r~ma~ning $226, 00.0, including $51, oo'o 

in overhead, is attributable to other "hearings, legal analys·is 

and :j.egal services" budg~t aq_ti,vity operations.. 

GAO questions the $83,000 salary figure, strongly suggesting 

that the Commission's Gen,eral Counsel impr,operly changed his own 

and several others' time charges before responding to its 

questions about such salary a:j.locations.. Not so. When our 

figures -- projected .salary costs in the Office of the General 

Coun~el f~r the housing project -- seemed to the Director of our 

Office of Management to have ,been si_gnif.icantly underestimate·d, he 

as~ed the General Counsel to investi.gate.. The General Counsel 

discovered that none of his o,wn or his Deputy's· quite extensive 

time spent preparing for the hearing had been charged .to its 

account, and that no account number had. been assigned to the 

project until quite late in FY 85. He thereupon·revised (up from 

zero) his own offic~ time charges and those of his Deputy. Three 

other staff members' time charges were amended, and an ,explanat6ry 

memo. from the General Counsel was att.ached to all the sheets, The 

changed figure~ involved only working, in-house documents -- not 

official time cards or payrql~ records -- which did not form the 

basis for any actual payments, either of salaries, hills, or 

travel expenses. No impfqpriety, in short, was committed or 
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contemplated. There is no missing money at·the U.S. Commission on 

Civil Rights. '>'. 

It was alleged that our Chairman, Mr. Pendleton, was billing 

the Commission .on an almost fu:1:1-time basis for "what were thought 

to be part-time positions." Thought by whom, Mr. Chairman? The 

GAO states in its report that there is no limit on the number of 

days Commissioners can work each year. The GAO also states that 

no Commi'ssioner' s ,gove.rnment salary is greater than 50% of his or 

her total reported income. And• in the oral' briefing, GAO made it 

clear that there is no claim any Commissioner has been paid for 

time no,t actually worked. But .GAO' s report engages in what can 

only be termed a smear of Chairman Pendleton. An unrelated SBA 

investigation, .it tells us, "raises· questions" about the accuracy 

of Mr. Pendleton's reporting of outside income. Yet GAO refuses 

to say what those questions are. GAO should have left rumor and 

innuendo like this out of its review of Commission operations. 

Finally, there is the matter of off:icial travel. GAO has 

investigated charges that officiar travel at·the Civil Rights 

Commission has been on the rise, and that it has·been 

indiscriminate and unusual, involving unauthorized overseas visits 

and first class accommodations. What has the·GAO found? "The 

number of trips taken by all the Commissioners remained relatively 

constant" ov:er the entire review period, GAO's i:eport concluded. 

This despite the fact that the ,number of Gommissioners increased 

from six to eight in FY 84. In fact, GAO is forced to report that 
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in at least one Commission office -- that of the General Counsel 

travel has actually declined. A slight increase in total 

Commission travel costs (including that. for staff) is observed, 

and is to be expected due to inflation. 

One Commissioner travels first class for medical reasons 

certified by a physician and approved by a previous staff 

director. One overseas trip was made by a Commission staff 

director during the report~ng period. GAO finds nothing to 

complain of in either instance: ''We were advised by the [General 

Services Administration] staff that Commission personnel, 

including the Commissioners' Special Assistants, and Staff 

Directors, have generally been in compliance with GSA travel 

regulations." So much for charges <!bout official travel, ·one 
0 

would think. 

But GAO has gone on to allege that the acceptance by our 

Commissioners of reimbursement by certain outside sources for 

travel expenses incurred in the course of official business 

constitutes an unauthorized augmentation of our agency's 

appropriations. This charge has led to false and malicious news 

reports suggesting that certain Commissioners have improperly 

accepted payments .from business interests. 

In fact, under the Commission's authorizing statute, Public 

Law .98-183, Commissioners are .explicitly exempted from that 

section of the U.S. Code governing the acceptance by government 

officials of ttavel expenses from outside sources.. The 
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Commissioners ac:ted. in accordance with the Commission's 

regulations and on· the adv.ice of the Commission·" s Solicitor and 

ethics,officer. a career employee. The commission as an agency 

has accepted no reimbursements from the outside sources in 

question. Therefore·, no augmention of Commission appropriations 

by means of outside funding of travel has occurred, no;has any 
Commissioner acted.improperly' in accepting travel expenses. "Are 

you raising any allegation of conflict of interest in 1:he 

acceptance of travel money?" I asked GAO'·s Paul O'Neill ;,on 

March 18, 1986. His answer was simple: "No." 

The Federal .statutes, regulations, and memorand'a re'levant to 

official travel at the Civil Rights Commission are cited in the 

attachments to,this statment, and•tlie law as properly interpreted 

is explained there in full. 

Conclusion, 

In SJJIIV the General Accounting· Of•fice report, controlled to a 

significant degree by tlie four members of Congress who reques:teli 

it,· .is bj:ased.. presumes ,guilt in the absence of evidence, is 

riddled• with mistakes and half-truths, and fails to highlight a 

single deliberate vi_olation• of law, statute, or regulation, or a 

singlf:! ethically irnpropf:!r act. Referring to members of Congress 

who request that GAO cond:uct particular audits, Mr. Anderson of 
,l 

GAO told me in our··brieJ:ing}, "[-IJncreasingly... we're their 

creature totally rather than do•ing our own thing." In this 

instance, Mr. Chairman, I am forced to agree. 
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EMPLOYMENT TRENDS IN 
THE U.S. COMMISSION ON CIVIL RIGHTS 

GAO has produced an extensive collection of statisti~s 
designed to determine whether Commission "consultants, 
temporary, and Schedule C employees were hired in place of 
career staff, leaving career positions vacant." It has 
concluded that '"a large proportion of the employees hired since 
the Commission's reconstitution were in these three noncareer 
categories'" and that '"they were, in fact, hired instead of 
career staff.'" 

The terms in which this question have been framed are 
unfair; the information and statistics marshalled in support of 
GAO's conclusion are misleading and ahistorical; and the 
conclusion itself is false. 

Unfair and Misleading Terminology 

To begin with, the Commission's personnel office objects in 
principle to the use of the term '"noncareer" -- which has been 
interpreted by GAO's Congressional requesters as synonymous
with "political" -- to cover the broad category of its "other 
than permanent'" appointments. Although technically many of the 
appointments with which GAO concerns itself are "noncareer'" in 
that they do not convey "status" to employees, the term 
"noncareer" is understood by most Federal government personnel
officers and by the public at large to connote Schedule C or 
"polit,ical" appointments. To characterize the 212 appointments 
as GAO has as '"noncareer" is therefore highly misleading. And, 
not surprisingly, GAO has been fully inconsistent in its use of 
the term. Appointments to positions 'like Attorney Advisor, 
which should be "noncareer" by GAO' s reckoning. in that they do 
not convey status, have not been included in the report·• s count 
of "noncareer" appointments. 

Moreover, GAO's use of the words "hires'" and "hired" 
artificially inflates and exaggerates its statistics and 
suggests the existence of "trends" which are in fact 
chimerical. What does it mean :that the Commission has '"hired" 
its "noncareer" employees in place of career staff? '"During
the first 3 months of fiscal year 1986," the GAO report asserts 
at one point, "the Commission hired 10 temporary and 5 Schedule 
c employees, bringing the total number of noncareer employees
hired since fiscal year 1983 to 212." Does this mean that the 

l 
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Commission hired ~5 new employees in the first 3 months of 
FY 86? No. Rather, 15 personnel actions occurred, most of 
which involved individuals already on the employment rolls. Of 
the GAO's "212 hires," at least 24 were personnel actions 
involving persons alreaqy employed by the Commission; b~cause 
of GAO's deceptive use of employment categories, we are unable 
to determine how many more of. the remaining 188 personnel
actions involved the same employees, but we suspect a 
considerable further "double counting" has occurred. 

For example, GAO finds that 73 of the Commission's 212 
"noncareer" appointments involved individuals still employed by
the Commission as of December 31, 1985, the end of GAO's 
reporting period. But only 9 of these individuals 1;erved in 
fulltime temporary outside-the-r.egister positions; almost all 
of the remainder were consultants working, for the most part,
fewer than three days a year; special assistants to the 
Commissioners working intermittent, or part-:-time schedules;_ and 
"bona fide students" working part~time schedules. 

GAO· h_as contrastea· its "73" "noncareer" employees with "55." 
permanent career positions reported unfilled at the end of
fiscal year 1985. The Colllll1ission did not, and does not have 55 
unfilled permanent career positions. The Commission has a 
Fulltime Equivalency (FTE) allocation of 236.. At the end of 
fiscal year 1985, we had 181 permanent employees. GAO has 
subtracted one number.from the other to arrive at its 
mislead:i,ng "55 vacancies" figure. 

Most Federal agencies aper.ate under an FTE, allocation, but 
the number does not represent .the· number of ac-tual positions
each agency is required or allowed to fill as GAO apparently
believes. At the U.S. Commission on Civil Rights, the only
position "vacancies" are t_hose .for which approval J;l.as peen
granted to recruit and ultimately to hire. The departure of an 
incumbent to a position does not necessarily create a vacancy,
and the numbe.r of employees .on hand at a given time does not 
reflect the number of FTEs already or yet to be expended. For 
the year ending September 30, 1985, the Commiss.iori expended 212 
FTEs. Hiring 55 additional f.ulltime permanent employees, as 
the GAO suggests would be proper, would in fact place the 
Commission in a position of regu1atory noncompliance,. and would 
exceed' its. alloted n~er of Fulltime Equivalencies by .31. 

'----

2 
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Use of Statistics Without Benefit of Historical Comparisons 

Repeated requests to GAO that it concurrently review with 
those at the current Commission personnel operations at the 
former Commission for purposes of comparison were rebuff.ed. In 
the absence of such a review, it has been publicly suggested
that personnel operations and employment trends at the 
reconstituted Commission as "revealed" iIJ. GAO's report are 
somehow "unusual." A look at pre-reconstitution Commission 
practices makes clear that such suggestions are inaccurate and 
untrue. 

GAO found that for the 39-month period ending December 31, 
1985, the Commission made 212 "noncareer" appointments., and has 
strongly suggested that they. were in some- way political,.
improper, and in lieu of otherwise permanent, career· 
appointments. In the 39 months immediately preceding GAO's 
review period·, the Commission made at least- 271 such 
appointments. The official personnel records for this period 
are in GAO's hands, making exact figures difficult to 
reconstruct. Additionally, during the period between July l, 
1979, and September.30, 1982, the Commission routinely failed 
to make and document Schedule C appointments properly. The 
Commission's personnel office has concluded that 20 or so 
unidentified Schedule~ appointments were made during the 39 
months ending September 30, 1982, bringing the total "old 
Commission" number of "noncareer" appointments to around 290. 
This figure is more than one-third again larger than that for 
the present Commission. 

GAO found that for the 39-month period ending December 31, 
1985, the Commission employed 41 consultants. In the 39 months 
immediately preceding GAO's review period, the Commission made 
at least 55 consultant appointments. One consultant appointed
during this previous period.was later converted to a permanent
position; another received his consultancy immediately
following his separation from a permanent position. 

GAO found that for the 39-month period ending December 31, 
1985, the Commission made 151 temporary appointments. In the 
39 months immediately preceding GAO's review period, th_e___ 
Commission made at least 216 such appointments. 

GAO found that for the 39-month period ending December 31, 
1985, the- Commission made "'only" 60 career appointments. In 
the 39 months immediately preceding GAO's review period, -
however, although the Commission had benefit of an FTE ceiling 

3 
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always more than 10% higher than it has been at any time since, 
and although at least 93 permanent employees left the agency 
during this earlier period, the Commission made only 67 career 
appointments. Nearly 20% of these "career" appointments were 
conversions of temporary employees to permanent positions 
without a break 'in service. 

GAO found that .for the 39-month period ending December 31,. 
1985, the. Commission made 21 "special needs" appointments. In 
the 39 months immediately preceding GAO' s review period, ·the 
Collllllission made almost as many -- at least 16 -- such 
appointments. In at least two cases, special needs 
appointments were given twice to the same employee in less than 
one year. At least one employee was converted directly from a 
special needs appointment· to another temporary appointmens.~ 

The only conclusion that can be drawn from the a.gave 
comparison is that since October 1, 1982, the Civil Rights 
Collllllission has •re,lied to a much 'l'esser extent on temporary, 
consultant, and·Schedule C appointments than did·the previous 
Collllllission. In fact,, 38 o( thEt 212 such appointments charged 
by GAO to. the present Commi'ssion actually involve· _ , 
employees:whose initi.al 'Commissi'6n appointments b'egan during 'th,e 
pre-October 1, 1982, period. -

No trend towar~ ,other than permanent appointment,s, in other 
words, .can be accurately discerned a.t.'the Commiss-ion.. • ' 
Moreov.er, asked at an oral briefing· on March 10·, 1986, at 
Collllllission headquarters What evidence GAO had that might show 
such appointments to have acted to the prejudice o( any career 
employees, Paul O'Neill, the GAO Group Director stipervis'ing the 
Collllllission "s audit, adm'itted that none existed. "We 'drdn' t say 
that," h~ replied.__ • , ~- • 

~ ·~ 
It. is .important, to, mak·e clear, how.ever, th~t tfie 

Collllllission • s, pe·rsonnel off'rce c'onsiders the use of' such': 
appointments to be j.udi.ci'ous, p·rudent' ,- eff':i:cient and 
effective. Many of the Commission's activities .involv~ 
proje,c:ts. ,or. studi.es of limited duration re•quiring a yer,y ~ ,,, 
particula:i: expertise; permanent appo:i:ntments, 'g:i:ver;r sUc_h ~neec;ls ,' 
are wasteful of public funds and liinited Commiss"ioii resources. 
The use of temporary appointments 'reduces 'the need• for • 
reductions in force once a given project has peen completed,. 
permits the. Commiss.:i:on to deploy its 'skills ·arid ~eXP,e:t:t'ise as~ 
projects demand, allows f6r more• punctual -recruitment,. and 

..:. 
.: 
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costs less.., Moreover, since the Commiss'ion' s authoriz1ng 
statute will expire in 1989, unnecessary increases to its 
permanent staf£ seem ill-advised. 

Finally, the Commission's use of other than permanent
appointments is in conformance with the encouragement of the 
Office of Personnel Management (OPM) to all Federal, agencies to 
make greater use of temporary employees. OPM Federal Personnel 
Manual (FPM) letter 3'16-21) dated January 2, '.1985, sets forth 
OPM policy on ·temporary employees, identifies their advantages 
to Federal agencies', and encourages their use. 

Misleading Statistics and Information 

Throughout its report, GAO presents its statistics and 
information out of context and without relevant and important
explanation. For example, GAO asserts that "the number of 
consultants more than doubled while the number of Schedule C 
employees increased nearly four-fold from 1983 to 1984. During
this time, the number of temporary employees increased by about 
one-third. " 

The following facts about this supposed "phenomenon" were 
available to GAO but were omitted from its report: 

1. In the last quarter of FY 83 alone, the Commission 
released at least 6 consultants and 15 temporary employees in 
advance of an agency "shutdown" scheduled to begin October 1, 
1983. The great increases in other than permanent appointments
GAO has discovered are largely explained by the Commission's 
"rebirth" after the beginning of FY 84. 

2. By OPM regulation, "summer hire" appointments terminate 
on their own force effective September 30 of e~ch year. GAO's 
figures do not include such employees at the start of this 
sample period, but do include them for the finish, thus 
exaggerating the audit's invented "trend." 

3. As previously indicated, the old Commission regularly 
and improperly encumbered Schedule C positions with "career" 
employees through such devices as "temporary promotion" and 
Schedule A attorney advisor authority. Although GAO was 
specifically advised of this, GAO's report does not include 
employees who were serving in such appointments on October l, 
1983, in its count of Schedule C staff. 

5" 
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4. GAQ does count individuals on Intergovernmental
Personnel Act (IPA) detail from universities and other 
institutions for 1984 and 1985, although the Commission's IPA 
positions were not chargeable against our Fulltime Equivalency
(FTE) allotment and IPA detailees were not our employees. 

GAO has, in other words, spared no effort to present its 
findings in such a way as to create the false impression that 
the Commission's other than permanent ~ppointments have 
dramatically increased since October 1983. GAO's presentation
of salary data for other than permanent employees is skewed in 
precisely the same manner. 

6 
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~ .,

USE OF CONSULTANTS,.TEMPORARY, AND SCHEDULE C EMPLOYEES 

Consultants 
GAO claims to have found procedural violations of.OPM 

requirements in each of the 31 consultant appointments made by
the present Commissi.on it has examined. In order, these 
"violations" are: " ' 

I. ''None of the files contained a statement ·of the 
consultants· duties and responsibilitieso." This charge is 
untrue. During the conduct of GAO's audit, GAO's examiners 
questioned the· depth of detail these statements provided, not 
whether such statements· existed or were·available. The 
Commission has historically used only bri!:!t' statements of 
duties and responsibilities when describing the. tasks to be 
performed ·by consult.ants/experts. Commissioner Ber.ry., for 
example, was appointed to a consultancy pending her 
confirmation in .1980. The description of her duties and 
responsibilities read simply: '"until confirmed, I would like 
to utilize [Dr. Berry's] exper.tise on progr.am_ and policy 
matters." Each of the 31 consultants' files ;in question
contains a statement of duties and .responsibilities at least as 
detailed as that for ~ommissioner Berry.

In addition to material filed in official personnel folders. 
(OPFs), GAO had available to it a. number of source documents 
concerning the duties and responsibilities of our consultants. 
GAO was provided copies of :the agency's "Quarterly Report on 
Consultants and Experts," The Commission also had available 
for· GAO review-budget information and subject matter files 
concerning our use of consultants. 

We doubt, in any case, that "insufficient information" has 
caused GAO serious alarm; based on such.information, GAO has 
drawn dozens of conclusions. 

II. "None of the files contained th~ required
certification that the consultants' Statement of Employment and 
Financial Interests had~een reviewed and determinations made 
that no conflicts of interest existed." However, GAO failed to 
note that Employment ana Financial Interest -statements·had been 
obtained from every consultant and expert, ,were on file, showed 
no apparent conflic.ts, and were provided to GAO fur. review in 
the course of its audit. GAO failed to discover a single
conflict of interest involving a Commission consultant or 
expert. l , . 

III. "Twenty-one of the consultants.' appointments '1,/ere
extended 'When their initial appointment_s expired. In none of 
the 21. cases was the i:;equired • do,cumentation on the personnel 
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action forms showing the number of days worked under the 
original appointments," Throughout its audit report, GAO 
complains ot: failur~ to maintain "required" or "mandatory"
records or certification that are nowhere in the Federal 
government either "required" or "mandatory." OPM regulations
require that personnel action documents reflect the number of 
days worked under an original appointment when action being 

_ taken involves "conversion to new excepted appointment" without 
a break in service. But the actions at issue were not 
conversions; they were extensions. There is no such 
requirement for extensions. If there were one, its sole 
purpose would be to ensure that consultants given
"intermittent" appointments did not exceed the 130 days
limitation on such appointments. GAO failed to note that the 
Commission's monitor.ing system permits it ,to obtain such 
information on a quarterly basis. • 

IV. Four of the 3l consultants worked at least 
"substantially full-time" during appo·intments supposed to be 
"intermittent." There is no impropriety involved in such work 
scheduling. A consultant is given a "temporary appointment" if 
it is anticipated that he will work more than l30 days in the 
12 months following his- initial appointment. If i-t. is 
anticipated.that .he will work fewer than 130 days in that 
12-month period, however, he is given an "intermittent 
appointment." "But intermittent appointments do not preclude
their holders from working "fulltime" as commonly understood, 
nor must consecutive work days be avoided to comply with the 
law. GAO seems ignorant of the relevant regulations. Its 
rep9rt states at one point that "intermittent employment is 
occasional or. irregular employment on programs, prcjects, and 
problems requiring intermittent services as distinguished fr.om 
continuous employment." Not so. Chapter 304.1-2(5) of the 
Federal Personnel Manual reads: "Intermittent employment means 
(A) occasional or irregular employment (B) on programs,
projects, problems, or phases thereof, requiring intermittent 
service." No mention is made of a distinction between 
intermittent and continuous employment. GAO has also 
misrepresented the FPM by claiming that OPM requires "strict 
adherence to the •13 o·-day limit . " The same chapter provides
that "when an intermittent expert or consultant works more 

0 

than 
one-half of full~time employment, i.e., he or she is paid for 
all or any part of a day for more than 130 days in a service 
year, the employment automatically ceases to be intermittent 
a:nd becomes temporary." Even under such circumstances, OPM 
rules permit the reappointment of the expert or consultant in 
the next service year as an intermittent employee. Clearly,
OPM recognizes and has made provisions for the possibility that 
the work required of a consultant or expert may exceed initial 
expectations. Finally, GAO insists that "if at i!IlY time, it is 

8 
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determj,ned that the employee's work is no longer intermittent 
in nature, the employment must be terminated innnediately." In 
fa:ct, such a rule applies only to ,( 1) intermi:ttent appointments
which. .follow" temporary appointments,. and (2) intermittent 
appointments which follo_w ot~er intermittent appointments which 
have been automatically converted to temporary ones. 

V. GAO claims that for •"none" of the consultancies, in 
question was it possible to ·"adequately evaluate their 
qualifications for their assignments." This charge is 
preposterous. Among our consultants are scholars known 
internationally for their knowledge of the sµbjects we are 
investigating. Is Nathan Glazer, for example, unqualified t.9 
advise the Civil Rights Commission on-the .!5ubject of 
affirmative action in higher education? 

VI. GAO.describes five consultancies which~t claims are 
"considered by OPM to constitute illegal. employment." Judging.
by the details of GAO's first such case ~tudy, this charge 
seems to be·based on error and ignorance. "In our. opinion,"
their report reads, the appointment of .this. consultant "was a 
questionable use of the consultant and temporary appointment
authorities to avoid competitive employment procedur.es." The 
Commiss·ion appoints its con;;ultants under its approp·riation 
statute, Public Law 98-183, section 6(a)(3), as .authorized by 
section 3109 of Titles, •U.S. Code. Federal Personnel Manual 
Chapter 304 .1-Sb states· that "'(u)ndei: this statute agencies 
may, when au~horized in an'appropriation or pther statute, 
employ experts and consultants temporarily (one year or less·) 
or intermittently without regard to the.~aws for the 
competitive ser.vice, position classification, and the General 
Schedule pay grades" (emphasis added). Since. _appointments of 
consultants are thus.explicitly exempted from the operation of 
competitive employment regulations. GAO• s char.ge is based on 
nonexistent requirements and is without mer.it. 

In an effort to establish that "Consultant A" performed
operating duties outside the .proper activit.ies, of a .consultant,. 
GAO relies primarily on a "summary of duties" written by ·the, 
consultant herself and contained in a subsequent application.•, 
Since Connnission management ass:igns -consul:tant ·duties., the 
consultant's supervisor's description of her duties: -
consultant. "will provide advice and opinions on problems and 
questions presented hy the Commission concerning the-Incomes of 
American;s pro.ject" -- might seem a more appropriate .basis for 
judgment. GAO did review this docum~nt, dated November 8, 
1984. But its .report prefers t9 use the consultant'•s own 
self-description, stating that, her "duties. wer.e described as 
including 'overseeing· and 'frequent supervision' . " These may 
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indeed seem to be operating duties. But are they? In the SF 
171 self-description in question, the consultant stated that 
she was responsible for "overseeing the analysis of enrollment 
trends" and the "frequent supervision of [a] research 
assistant." These two duties, especially in the context of her 
supervisor's ~escriptio~, are not necessarily inappropriate for 
a consultant. • 

In order to suggest "questionable qualifications to provide
consultant services" in this case. GAO is' forced to argue that 
consultant work, to be appropriate, must be equivalent to a 
higher grade than GS-11, the one at which "Consultant A'' ·was 
paid. In fact, grade level is not an "indication" of . 
appropriate use of a consultant appointment. Such an argument
is in no way supported by regulations. Und~terred, GAO quotes
from OPM's Economist Series Position Classification Standard 
(GS-110, GS-13 level, pp. 30-31) ~ which "describes the GS-13 
consultant economist work as 'the lowest level at which a 
professional economist in the Federal service is expected to 
provide technical advice which is relied on in decisions 
concerning official government action .... " GAO's report omits 
the rest of this quotation: " ... intended to affect important 
aspects of the economy of the nation." GAO would not," one 
assumes, be willing to suggest that unless an economist is able 
to .provide advice that will lower the prime rate he is 
unqualified to serve the Civil Rights Commission as a 
consultant. Such an interpretation of proper consultancy
duties tr.avels far beyond anything contemplated by OPM' s· 
definition of "consultant" -- "a person who ... • has a high
degree of broad administrative, professional," or technical 
knowledge or experience which should make the advice 
distinctively valuable to the, Agency."

Although nowhere reflected in GAO's report. the 
Commission '.s normal review processes had previously identified 
two of the five consultants as employees working outside the 
scope of ·their official appointments, and corrective action had 
been taken quite a while before the GAO investigation was 
initiated. We do not know how GAO has reached the conclusion 
that the remaining three consultants are or were performing
unauthorized operating duties. GAO did not speak to one of the 
three. In another case, GAO only asked about duties pe.rforme.d
after the ~mployee's appointment as a career civil servant. In 
the third case, the employee pointedly informed GAO of t;ti,e 
duties she performed as a consultant and informed GAO that her 
duties changed, not only in degree, but in kind, when she was 
appointed to a temporary position. The documented duties of 
these consultancies were well within the scope of those 
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enumerated by OPM as appropriate. It is evident from GAO's _ 
report that its investigators relied for their conclusions on 
evidence provided by others who had no direct knowledge of the 
work performed during these consultancies. 

Temporary Employees . 
To support its overall finding that "the Commission has 

improperly exercised its temporary employment authority," GAO~ 
makes a number of specific charges, all of; them demonstrably
false, misleadingly incomplete, or involving a failur.e to 
comply with nonexistent regulations: ~ 

I. GAO alleges that "the Commission did not have an 
applicant supply file policy specifying its temporary
appointment procedures," and implies that OPM requires such a 
written, agency-specific document. Section l-12c of FPM 
Chapter 333 requires agencies to nhave available for inspection 
an up-to-date copy of the detailed procedures followed in 
maintaining the applicant supply system of the agency." But" 
this could simply be the relevant FPM guidance, if the agency
has not supplemented the Fl?M instructions. The Civil Rights
Commission has not supplemented those instructtons, and our 
personnel office ,ha~ on hand the requis·ite up-to-date copies of 
the relevant FPM guidance. GAd indicts the Commission for. 
failing: to comely with nonexistent regulations.

II. GAO alleges that the Commission has improperly
processed employment applications lacking date-st·amps that 
might show when they were received. Not true. GAO may be 
correctly asserting that the Commission does not date-stamp its 
received applications mechanically; for reasons of cost, it.was 
decided some time ago to forgo the purchase of a date-stamp
machine. No regulation requires,mechanic~l qating of incoming
employment applications, however. GAO is aware that the 
Commission maintains a seriatum applicant receipt log and 
routinely hand-marks or manual'ly date-stamps all received 
applications. Fl?M chapter 333, appendix A-2.b provides that 
"incoming applications should be date-stamped or have the date 
of receipt noted in pen and ink" (emphasis added). GAO's 
apparent dismissal, in several cases, of employment
applications with receipt dates that are rubber stamped or 
marked in pen and ink is not supported by any existing
regulation. 

11 
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III."" GAO complains that the Col!llllission' s vacancy, ,-
announcements for temporary appointments contained 
"insuffic'ient information ... on the qualifications required
and application procedures to be follow~d. :: We are dumbfounded 
by this allegation. In every·case, the notif1cations·contained 
substantially more information concerning the qualifications
required _of the position than mandated by OPM regulations .. The 
smallest description of qualifications in any of the 
notifications was 74 words long and included as advice the tip
that "complet'e d'escript:i:on including substitution of· education 
for experience is in OPM handbook X-118." Potential applicant_s 
were given a name and telephone number (including a TDD number)
from which they might obtain more information concerning the 
position. GA:O's contention that these notifications contained 
insufficient inforll\ation about "application procedures to be 

~ follow_ed" is similarly incomprehensible. Every, single
notification included, at, minimum, a statement beginning "How. 
to Ap:Qly." At minimum, that statement read "Send SF171 (and
college transcript if applicable) to above address.'' This 
statement more than meets OPM requirements.

IV. GAO chc!-rges that. the Coll!llliss ion's announcement f·iles 
contain insufficient documentation to demonstrate how applicant·•
ratings· hav~ been derived. Her.e again. GAO misrepresents OPM 
requirements; no OPM: requirement mandates "rating" applicants
for a register of "temporary. competitive" posi,tions. The only
"rating" involved in such cases is a determination •of basic 
qualification and/or membe.rship in an .appropriate "pr·iori.ty" 
group ·(disabled veteran, veteran, or non-vete-ran). The 
requi;-ements .,for ~•rating" such applicants are established in 
FPM chap_ter 333. l-8 and 1-9 and Appendix A-2d. Insofar as 
"rating" is concerned, FPM chapter 333.l-lc(2)(c) provides only
that "qualified and avai],able applicants shall be considered -
for appointment in established pr-ior,i~y order." Simply put,
all qualified and available applicants are eligible for 
selection, ·except that a non-veteran may not. be selected if, a 
veteran is qualified and available, and a veteran may not be 
selected 'if a disabled veteran .is qualified and available. The 
Commission's personnel office maintains complete documentation 
for these limited "ratings" requirements, The further 
documentation GAO is !>O eager for. goes beyond the requirements
of law or necessity.

V. GAO claims to have found past position announcements in 
our files that lacked "opening dates." Agencies are required 
to notify relevant state employment service offices and the 
local Federal Jobs Information Center whenever they intend to 
fill "temporary. competitive" -positions. There is no 
requirement that such notification be in writing. Agencies are 
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required to .advise the 'FJIC and local· state offices of an 
official "opening· date," 'but that date can be and almost always
is the date of first notification. The only truly important -
date in any· such notification is the closing date, i.e., the 
date after which applications can no longer be accepted for 
consideration. Agencies cari accept applications as soon as 
notification of~the appropriate offices has taken place, but 
they cannot accept app~ications hand-deliyered or post-marked
after the official closing date. ' Since iate app_lications
result in. ineJigibility, 'al'l posit'ion, notifi•cations from the 
Civil Rights Commission carefully specify closing dates. 

VI. GAO alleges that the Commission once accepted an 
application after the relevant annoUIJ,cement's closing date. 
The position in question was a temporary, competitive civil 
rights analyst appointment to be located in the Commission's 
Rocky Mountain Regional Office in Denver, Co1orad9. The 
position was announced in Denver, with a closing date of 
March 8, 1985; a Friday. On Monday, March 11, 1985, the 
application was .received in the Commissio~•s personnel office 
in Washington, D.C., noted in the office's ·se~iatum log, and 
marked date-receiveg, March lf. The post~marked envelope does 
not survive, but comm6h sense and familiarity wi:th the postal 
service suggests that the application was submitted in a timely _, 
fashion. 

VII·. GAO contends that the Commission is guiJ.ty of 
"failure to publish vacancy announcement!>,." Whether one 
considers "pub:l:ish" in its broadest context _(to make publicly
known; announce, proclaim, divulge', ·or promulgate} or nar.r_owest 
(to write or have written), this contention, as should now oe 
most clear. from above discussions of OPM-notification " 
requirements, is incorrect. --~. - ff ,. 

VLII. GAO chal'Ienges the employee predentiais involved in 
13 specific'temporary competitive apporntments. GAO claims 
that "OPM·requires-that announcements specify the standard ,to 
be used in making the determination of eligibility" for such 
appointments. Blatantly untrue. FPM chapter 316.4-5cOHa) .,~ 
states that "appropriate state job service arid OPM offices ·must· 
be notified in accordance with instructions i,n FPM chapter 330, 
section_l-'5.~' ··FPM cnapter· 33Q.l-5b holds(!) that "such ·, 
notification must include the,period·c;:I1,1rlng which applications 
will .be accepted, '1 and (2) tthat ''notification should also " 
provide informat'i'on on qualifications."" Nowhere in the FPM 'is 
there a requiremen:t 'that posft"i-on announcements, in GAO;s ... 
words, "specif.y2th:e standard ·to be,:used." Nor, again, .,do the 
regulations specHy notificatiori. iri wrHl'ng. GAO, ~lleges that 
a number qf the appointments lacked the GAO "required". 
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competitive qualifications .analysis, but FPM chapter 338, 
Appendix A-lb(2), provides that "when the standard used is 
specified in.Handbook X-118, the title of the position for 
which rated, when the same as that used in the Handbook, 
acceptably identifies the standard used." FPM chapter 333, 
Appendix A-3a(6) goes further, allowing that "when the standard 
used is in Handbook X-118, the class title of the position for 
which rated, if the same as that used in the Handbook, is 
acceptable as identification of the standard used. There will 
be no need to repeat the notation 'Handbook X-118' on each 
application" (emphasis added).

IX. GAO asserts that "OPM requires that temporary
appointments made outside OPM registers must not be made to 
avoid merit principles, to extend other temporary appointments 
or to make non-competitive appointments pending completion of 
examining, referral, or other competitive processes." Although
these requirements are fabricated from whole cloth, GAO 
strongly implies that the Commission has violated them. In the 
first place, temporary outside the register appointments in the 
competitive service are merit appointments by definition~ so it 
is difficult to see how they could be twisted into an attempt 
to circumvent merit. GAO is confused. Secondly, FPM letter 
316-21 explicitly permits the use of temporary appointments to 
extend other, previous temporary appointments (except special
needs and handicapped appointments) as provided in FPM chapter
316, subchapter 4. GAO is mistaken. Last, GAO argues in 
essence that temporary, competitive appointments must not be 
made to make temporary, non-competitive appointments. We do 
not disagree.

GAO cites nine case study examples of ~~e kinds of improper
Commission exercise of temporary employmen~ authority discussed 
above. Not one of them succeeds in avoiding the inventions and 
misstatements detailed above. Point by point cla,rifications of 
the circumstances involved in each appointment questioned by
GAO are available upon request. • 

Special Needs Authority
GAO alleges that none of 21 ~special needs" appointments to 

18 Commission employees "had documentation establishing the 
nature of the unusual or emergency circumstances requiring the 
use of the authority." It further alleges that 7 extensions .of 
such appointments lacked necessary documentation that the 
original conditions for the appointment continued in force. 
Here GAO has asserted that special needs appointments are 
"appropriate .only when the legitimate needp of the agency
'cannot be served through appointment under some existing 
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authority' and include ,emergency situations'." The correct and 
comp·letef cit·ation is found in FPM chapter 316.4-8.B(l.) and 
reads:· "Agencies are delegated ,authority to make temporary
limited appointments without ex?Jllination to meet any legitimate
need that caririot be served throygh appointment under some 
existing authority" (emphasis added) . Moreover, the. only time 
"emergency" is a relevant criterion in the exercise of such 
authority. is when the special needs appoin:t11Jent occurs during
the "summer employment period" [FPM chapter 316. 4-Bb(2) (c)]. • 
Still, GAO mistakenly insists that the situation, or event' 
giving rise to the exercise of special needs, authority must be 
of an ••emergency" or "unusual". ·nature. GAO can cite. no 
regulation in support of its fictitious requirement.

Since the "unusual circumstances" criterion is nonexistent, 
it follows that there is no further requirement to document 
it. Until the recent issuance of 'Installment. 20 of FP1'1 ~ 
Supplement 296-33, there was not even a reqtlirement to document 
the basis for special needs appointments bn the face of 
Standard Form 50, the official documentation for any and every
personnel action. Installment 20 r~quires only a notation in 
the "remarks" section of SF50 setting forth the reason for such, 

, an appointment. Even· given GAO: s misunderstandings about 
documentation, we are surprised that GAO charged us with. 
failure to properly document these actions without asking for 
backup information about them. 

Schedule C Authority
22 Schedule C appointments were made for 17 individuals 

employed at the Commission in the period under GAO review. GAO 
charges "two basic deficiencies" in each of the 22 
appointments: "qualification standards were not used and the 
appointments were not properly documented." GAO claims that 
the Commission has violated an FPM requirement "that agencies
estab.lish qualification standards before appointing employees 
to excepted service positions." But 5 C.F.R. 302.101 exempts
Schedule C appointments from the procedures set out in Part 302 
and in FPM 302. 

GAO suggests that the Commission has promoted its Schedule 
C employees faster than is allowed by the time-in-grade
restrictions applicable to positions in the General Schedule. 
Schedule C employees are in the General Schedule, but not 
subject to those time-in-grade restrictions. 

GAO alleges "a general lack of employment controls" 
governing the Commission's Schedule C employees. Nowhere in 
the Federal government do "employment controls," whatever GAO 
intends by the phrase, govern Schedule c employees. 

15 
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GAO asserts that OPM did not offer pr~or approval of three 
Schedule C upgrades effective'March 3, 1985. GAO declines to, 
point out that n~ ~dvance OPM approval is required in such 
cases. GAO reports that OPM "could not confirm that OPM had 
approved" a latei::' Schedule C upgr.ade at the Co!lllllission. GAO 
could have confirmed that approval by itself; it had available 
for evaluation copies of all Form 1019s submitted to OPM dur~ng
the review· period, including th~ one notifying OPM of the 
speci£ic action. That Form 1019 clearly indicates receipt by
OPM' s· Schedule C section on October 7., 1985, and appropriate 
OPM approvin11 action on October 9, 19135. Here, as with so many
other unsubstantiable GAO charges and half-charges, a simple
phone call might h_ave eliminated the need for l!!Xtensive 
discussion in its report. ' 

F·inally, GAO admonishes the Commission for its failure to 
"cite the OPM assigned pos.ition numbers on t°he personnel action 
documents," thereby preventing GAO from verifying that the 
Commission's Schedule C employees "were performing the duties 
approved by OPM." This last accusation is completely without 
merit. The Commission has its own position description 
numbe.ring system, and appropriate numbers are shown on SF50 
forms documenting each Commission personnel,action. With each 
OPM submi·s·sion (Form 1019) involving changes in 'the duties of a 
Schedule C pos.ition, the complete position descriptton -- with 
the agency's numb'!!r -- is attached. GAO need have looked no 
further to verif~ Commission Schedule C employees' duties. 

16 
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REFERRALS FROM STATE EMPLOYMENT SERVICE OFFICES 

GAO has investigated allegations that the Commission has 
not hired qualified applicants referred to .it by the 
Washington, D.C., employment service office. GAO cannot 
substantiate.those charges. According to FPM chapter 330.1-5, 
Federal agencies are required to notify local st~te employment
services (SESs) and local OPM Federal Job Information Centers 
(FJICs) whenever they intend to fill.temporary, competitiv~ 
positions outside OPM's employment registers. GAO has 
concluded that the Commission "did not have records" -- at 
least not "sufficient evidence" -- "showing that this had been 
done." We assume that GAO does not contend that agencies must 
have "certified, return receipt" evidence of, ".such 
notification..But it remains the case that GAO has reviewed 
copies of Commission letters sent to th~ Washington FJIC, has 
seen notatioris·on our job announcements concerning notification 
to OPM..and SESs, has reviewed the Commission's distribution 
list for announcements of such posit.ions, and has examined 
actual SES referral slips attached to applications we have 
received. In •the absence of the kind of notification GAO is 
presumably attempting to verify, how could such referrals be on 
file in the Commission's personnel office? 

GAO clearly suggests in its report that there exists some 
regulatory requirement that notification to appropriate
agencies be in writing. Not so. Notification can be verbal, 
or in the form of a memorandum, letter, or formal job 
announcement; precise specifications do not exist. Typically,
the Washington-area FJIC requests that agencies provide them 
with written information concerning positions to be filled as 
"temporary, competitive," but their request is hardly a 
statutory requirement. The Commission has, however, 
voluntarily prepared a written notification and delivered it to 
appropriate SESs and FJICs when it has sought to fill such a 
position. GAO is unable to state otherwise. 
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AFFIRMATIVE ACTION 

GAO investigated the extent to which affirmative action was 
undertaken by the Commission to hire and promote women and 
minorities. At the time GAO completed its review, the 
Commission's accomplishment report for 1985 had not been 
approved by the Staff Director. On March ll, 1986, the Staff 
Director signed the report and forwarded it to the Equal
Employment Opportunity Commission. A copy has been sent to 
GAO. 

GAO complains in its report that because the Commission has 
not established affirmative action promotion goals it is unable 
to measure the Commission's suc,cess in promotj,ng women and 
minorities. Promotion goals ar.e not required of ·the 
Commission, but we do monitor internal mov;ement, including
promotions, as required by EEoqManagement Directive 707A. 

Over the last three fiscal year.s the Commission 
successfully recruited 54 minorities and.women in all 
occupational categories. • • ,. • 
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AWARDS AND PROMOTIONS 

! -
GAO was asked to investigate charges that employees hired 

after the Connnission was reconstituted were receiving favorable 
treatment insofar as awards and promotions were concerned. GAO 
found that no such favoritism could be discerned in award and 
promotion patterns.

Of eleven employees identified as having received one or 
more awards in less than a year, all but one were career 
employees who had been hired by the Commission prior t6 its 
reconstitution. The one exception involved.an employee who had 
at one time been employed at the pre-reconstituted Commission, 
had resigned, and had been subsequently reappointed after 
reconstitution. ·No OPM regulations limit the n~er of awards 
that can be given or received in any one-year pe(iod (see FPM 
chapter 451). In any case, the one employee identified as a 
recipient of three awards in one year was first appointed at 
the Commission years before reconstitution. 

GAO also investigated the question whether any Commission 
employees had been promoted in viola1"ion of "time in grade"
requirements.. GAO could not find any such employees. "Time in 
grade"' does not4 of course, apply to employees in the Excepted
Service.. For some reason, nevertheless, GAO' s report includes 
a listing c:if Excepted Service employees promoted with less than: 
one year in grade.

Despite its finding that "new hires, in general. had not 
been receiving more favorable 'treatment," GAO' s report 1 

suggested without-foundation that "this pattern could be 
changing." At GAO' s oral briefing of Commission staff, Mr. 
Anderson confessed that this perceived change ·was "not 
statistically significant" and promised that "the offending
phrase" implying a change in treatment of careerists "shall b.e 
struck. " We are disappointed that Mr. Anderson did not, in 
factJ. strike "the offending phrase." • 
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COMMISSIONERS' AND SPECIAL 
ASSISTANTS' BILLINGS 

GAO states that "concern was expressed" that the Chairman 
of the Commission and his Special Assistant billed the agency 
on an almos1; full-time basis for what were "thought to be 
part-time positions." Thought by whom? GAO's Attachment VI 
cites the relevant section of the Commission's authorizing 
statute, and notes correctly that t~ere is no statutory
limitation on the number of days which may be worked by either 
the Cp!llIDissioners or-their assistants. Additionally, there was 
no limit on the number of days that could be worked under the 
old Coll!111ission. The.Chairman immediately preceding
Mr. Pendleton (Arthurs. Flemming) maintained an office at the 
Commiss:ion, apparently worked there daily on a .full-time basis, 
and was n9t fully paid for his time only because his status as 
a retired annuitan:t necess_itated a cap on ,his personal income. 

As. demonstrated in GAO's chaz:t, in FY 1983, Commissioner 
Berry's Staff Assistant bi.lled 261 days, more than Chairman 
Pendleton '.s Assistant's hi"gh~st-billed year (239 days in FY 
1985). Finall'y, as GAO shows,; almost one-third c,f Chairman 
Pendleton's billed time was spent i~ tra~sit, largely an 
unavoidable consequence of his residence in California. 

In its oral briefing of Commission staff, GAO acknowledged
that its r~port does not contend that the time biHed·was not 
actually worked by Commissioners and their assistants., Some 
Commissioners and their assistants have had difficulty
understanding and completing the salary voucher forms required
by the Commission,,. and we acknowl!3dge the partial lack of 
vouchers in tlie file f.or some Commissioners and their 
assistants-. , -l\'.cc:ordingly., relev~~t requirements and procedures 
are once again being r,e;vtew~d with the Commissioners. In 
FY 1986, we established procedures-, open to GAO scrutiny, which 
should avoid a repeat of this .occurrence. A further note: the 
official re.cord from which pay is derived is thr.ough time and 
attendance cards. These cards are submitted to the GSA, Kansas 
City, on a flow basis for developing the agency payroll., An 
examination of these cards by. GAO, which was not done, would 
easily verify the official source document of each individual's 
paycheck.

The GAO report confirms that the reported work of all 
assistants conformed to the duties described in their job
descriptions. 
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COMMISSIONERS' AND SPECIAL ASSISTANTS' 
FINANCIAL DISCLOSURE REPORTS 

\ 
r 

After investigation of required financial disclosure forms, 
G;o has determined that Commission salary represents for no 
Commissioner - including the Chairman -- more than 50% of the 
total reported income. Moreover, in the case of the Chairman, 
almost one-third of his billed hours reflected time in transit, 
which is largely due to his California residence. 

GAO claims that the Small Business Administration•''s 
investigation of the Chairman's and his Special Assistant's 
business dealings "raises questions about the accuracy of their 
reporting of outside income." GAO refused. however, to state 
at the oral briefing what questions were allegedly raised. 
Under these circumstances, GAO is once again advancing an 
innuendo rather than prqviding evidence. 

-; 
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,COMMISSION TRAVEL i < 

Included in GAO's discussion of Commission travel is the 
assertion that the Commission has improperly augmented its 
appropriation. The basis of this claim is that Commissioners, 
and to a much lesser extent staff, accepted reimbursement for 
travel expenses from non-501(~)(3) organizations that had 
invited them to speak at functions sponsored-by the 
organizations. We disagree.. , 

GAO sets forth, its claim~in 1the summary portion of its 
statement'.: • 

Donations from private sources for official 
travel-constitute an unauthorized 
augmentation of appropriations~ unless the 
employing agency-has statutory .;i,uthority to 
accept gifts or if the donor qualifies as a 
non-profit, tax exempt organization under 
Section 50l(c)(3) of the Internal Revenue 
Code. Such donations can also constitute a 
violation of 18 u.s.c. section 209, which 
deals with supplementation of salary, but 
the Civil Rights Commissioners are exempt
from the operation of that provision. 

We found that the Commission has no 
statutory authority to accept gifts.
Therefore, unless the contributors qualified 
as 50l(c)(3) organizations, and other 
requirements were met, the Commission 
travelers had no authority to accept such 
payments. The Commission has no procedures 
to insure compliance with the law even 
though the Office of Government Ethics and 
the Office of Personnel Management have 
suggested certain steps that agencies should 
take to preclude improper augmentation of 
their appropriations. We also learned that 
the General Services Administration did not 
check for unauthorized augmentation of 
appropriations when reviewing travel 
vouchers of Commission employees. However, 
the Commission is responsible for ensuring
that such unauthorized augmentations do not 
occur. (pp. 15-16, summary.) 
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Attachment VIII to the GAO statement discusses this claim 
in slightly more detail, but by no means provides an analysis
sufficient to determine the validity of GAO's charge.
According to the attachment, the Commission is in violation of 
section 4111 of title 5 of the U.S. Code and regulations i~sued 
thereunder which,"among other things, require prior written 
approval of travel reimbursement by an agency official. GAO 
does not acknowledge that, at the oral briefing, Commission 
staff disputed GAO's assertion that Commissioners could not 
accept reimbursement for travel expenses from outside 
organizations without augmenting the Commission's budget. 
Furthermore, Commission staff pointed out to GAO in the oral 
briefing that Commissioners and Commission staff who traveled 
at the expense of sponsoring organizations did so on the advice 
of the Solicitor, a longtime career employee of the agency. 
The transcript of that briefing (pp. 97-99) provides the 
following exchange: 

COMMISSION STAFF DIRECTOR LATHAM: [A]re you 
aware that the travel that you have raised 
on non-50l(c)(3) organizations, both for 
commissioners and for, others, was approved 
on the advice of career counsel here and our 
ethics officer? 

GAO STAFF: We have talked to him. 

LATHAM: All right, will you make a notation 
that it was approved on the advice of the 
ethics officer and career solicitor? 
GAO STAFF: He told us that it was up to the 
traveler to see that they comply to that 
statute [5 u.s.c. 4111]. 

COMMISSION SOLICITOR: I don't think that's 
fully correct, Paul [GAO STAFF], and I'm the 
individual that Mr. Latham was referring to. 

SOLICITOR: I was in error. I did not know 
that the agency could not. -- that the 
traveler could not travel on official 
business unless -- if it was being paid·for
by an outside agency -- unless it was a 
50l(c){3) organization. But after 30 years,
I found, out about it. But wµat· I originally
told the Commissioners and the Staff 
Director who took office in 1983, was that, 
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yes, they could travel at the expense of 
outside organizations but they obviously
could not receii11:~ dqub:).e reimbursement f·rom 
the agency. 

GAO STAFF: And we are not implying that 
either. 

SOLICITOR: No., I realize there is .no 
implication of that. But as I .say, I was in 
error by not advii;;_ing them that their 
outside paid trav,el was restricted to 
50l(c)(3) organizations, and that was 
because I was not aware of that ... 

LATHAM: Now, one clarification to that. 
The error runs to non-Commissioners, I take 
it. Because as to Commissioners, we have 
called your attention to the statutory
provisions. 

SOLICITOR: Yes, that WOU±d be applicable to 
the then-Staff Di~eqtor; and Sydney. 

LATHAM: Now, is there any question - are 
you raising any allegation of conflict of 
interest in the acceptance of outside travel 
money? 

GAO STAFF: No. 

Despite the Solicitor's correction of GAO's 
characterization of its discussion with him, GAO made no change
in its final report. The fact remains that the Solicitor --
the agency's Designated Ethics Officer -- had previously
advised the Commissioners and staff that they could travel at 
an outside organization's expense, whether or not the 
organization was tax exempt under 50l(c)(3) of the Internal 
Revenue Code, and they had acted on this advice. 

Comptroller Genera~ opinions regarding reimbursement for 
travel expenses from nongovernmental sources have been based on 
GAO's understanding of 5 U.S.C. section 4111. This statute 
provides, in relevant part: 

(a) To the extent authorized by regulation
of the President, contributions and awards 
incident to training in non-Government 
facilities, and payment of travel, 
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subsistence, and other expenses incident to 
attendance at meetings, may be made to and 
accepted by an employee, without regard to 
section 209 of title l8, if the 
contributions, awards, and payments are made 
by an organization described by section 
50l(c")(3) of title 26 .... (emphasis 
added). 

Two points must be understood. First, the Commission's 
organic statute totally -exempts our Commissioners from l8 
U.S.C. 209 -- so the narrower exemption of 5 u.s.c. 4111, which 
is limited to payments from 50l(c)(3) organizations, does not 
even affect our Commissioners. Second, the payments at issue 
were made to the Commissioners, not to the agency, so the 
agency's appropriation is not invo.lved. 

An Office of Government Etliics memorandum dated August 24, 
1984, sets forth the generally relevant considerations for 
acceptance of travel reimbursement from outside organizations.
According to that memorandum: 

When an executive branch employee is offered 
payment for travel expenses from a private 
source for ·expenses incurred in carrying out 
his or her official duties, the travel 
reimbursement expense payments can only be 
accepted, if at all, by the agency employing
the individual on the individual's behalf. 
The employee may not personally accept the 
travel expenses without potentially
violating l8 u.s.c. 209 .... 

The agency may accept the travel expenses
only if it has statutory gift acceptance 
authority to do so or if the gift qualifies
under 5 u.s.c. 4lll .... Otherwise the 
agency will be improperly augmenting its 
appropriations and running afoul of the 
Comptroller General's Decision B-128527 
dated March 7 ,. 1967 (46 Comp. Gen. 689) . 
. . (emphasis added). 

The Commission's interpretation of 5 u.s.c. 4111 and its 
rejection of GAO's claim of augmentation is consistent with the 
reasoning set forth in the O.ffic.e of Government Ethics 
memorandum. According to the memorandum, individuals are 
prohibited £ram accepting travel reimbursements by l8 u.s.c. 
209. But the Commissioners are exempt from l8 u.s.c. 209 and 
may, therefore, personally accept reimbursements. The agency,
the memorandum states in addition, may not accept 
reimbursements unless it has statutory gift acceptance or the 
gift qualifies under 5 U.S.C. 4lll. But the Commission itself 
never accepted any reimbursements, and therefore, cannot have 
augmented its appropriation. 

25 



226 

ATTACHMENT VIII ATTACHMENT VIII 

The Office of Government Ethics memorandum cites 55 Comp.
Gen. 1293, which is useful for its, sharp delineation between 
reimbursements to individual government officials and 
reimbursements to government agencies. At issue there, was a 
request by the Internal Revenue Service for permission to 
implement a policy whereby the Service would pay for ~he travel 
by its employees tq •50J.(c) (3) functions and accept direct 
reimbursement from the organizations. The Comptroller General 
denied the request, st~ting: 

Sec,tion 4111 provides a specific exemption 
to the prohibition against officers and 
employees of the Executive Branch of 
Government receiving any salary, or any 
contribution to or supplementation of 
salary. from any source other ~han the 
Government of the United States (18 U.S.C. 
209). It allows an employee to accept from 
el.igible, tax-exempt organizations payment,
in cash or in kind, towards some ·or all of 
his or her personal expenses incurred in the 
scope of the employee's official duties 
while attending a meeting. However, -this 
exemption is personal with the officer or 
employee, and does not extend to the 
employing agency or department of 
Government. Moreover, the exemption cannot 
be read to authorize the agency to accept
voluntary payments for the purpose of 
reimbursing its employees for expenses. they 
incur in the activities mentioned in 5 
u.s.c. 4111. That ·is, the statute is· 
directed orimarily at the authority of 
Government employees and not of Government 
agencies. In the absence of statutory
authority allowing it to acceot and retain 
voluntary contributions. an agency is bound 
by the provisions of 31 U,.s.c. 484, 
requiring dep~sit in miscellaneous 
receipts. Therefore·, there is no aut:hori ty
for Internal Revenue Service's (IRS)
proposal to accept contributions directly
and use the funds to pay the employee's 
expenses (emphasis added). 

Thus, the individual Commissioners, who accepted ·travel 
reimbursements acted properlY., under our Act's exemption of 
Commissioners from 18 U.S.C. 209 (which, like 5 u.s.c. 4111, is 
"personal with the officer or employee, and does not extend t6 
the employing agency or department of Gov:ernment"). And the 
agency did not augment its. budget because it did not receive 
the reimbursements. ,GAO's interpretation of sectiorr 4111 in 

1' 
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55 Comp. Gen. 1293 is thus flatly contrary to GAO's reasoning
in its charge that the Commission has augmented its 
appropriation. 

Statutes should be interpreted so as to effectuate their 
manifested purpose. On these grounds also, GAO's claim'that 
the Commission has improperly augmented its appropriation by
virtue of the acceptance by some Commissioners of travel 
reimbursements fails. 18 u.s.c. 209 was intended by Congress 
to prevent conflicts of interest from arising on the part of 
Federal employees. That same rationale.underlies the 
limitation in 5 u.s.c. 4111 to 50l(c)(3) organizations. Take, 
for example, the following House testimony by GAO in 1958 on 
the provision of the Government Employees Training Act later 
enacted as 5 u.s.c. 4111: 

Mr. Chairman, that is a difficult question,
and one r think cannot be answered, 
categorically, "Yes" or "No." As to the 
scientific personnel, the people attending
meetings of nonprofit organizations which 
are for the purpose of making known 
information in scientific fields, I think, 
perhaps, there would be no problem. & 
though, the meeting is sponsored by a 
profit-making organization with which this 
employee of the agency might have dealings 
on behalf of the.Government, it might raise 
a situation where he either may be, or may
be thought to be, subjected to some measure 
of, let us say, influence, and, perhaps, it 
is just as bad if the public thinks he is 
subjected to such influence as if he 
actually is.... (emphasis added) 

Testimony in 1957 Senate hearings by Princeton Universi~y
Professor Stephen K.~ Bailey is further illustrative of ,the 
purpose of s u.s.c. 4111: 

[W]ithin the last year· the Comptroller
General has ruled that no Federal agency may
share with a private institution the cost of 
an educational venture for a Government 
employee without running afoul of 18 u.s.c. 
1914 [now section 209], one of the so-called 
conflict-of-interest statutes. In practice
this means that if Princeton University
wishes to grant free tuition to a Government 
employee who is on Government salary, it may 
not do so. 
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The conflict of interest statutes were 
passed with a perfectly reasonable intent: 
That Federal employees should not be subject, 
to the possible corruption of having part of 
their salary or real income made available 
by a private enterprise which might have 
·ulteriqr reasons for wanting to f~vor a 
particular employee or. a particulai; agency.
But surely a bona fide educational 
institution or foundation cannot be compared 
to a private interest which might have a 
direqt concern witn influE!ncing executive· 

_ agency behavior. (p. 119) , 

The statement 'by the National Civil Service League in the 
Senate hearings further pointed out: 

Current rulings by the Comptr,oller. General 
indicate the possibility of the conflict of 
interest laws applying to special grants
from pi::ivate sources f.or training of- federal 
people if' they continue to r.,eceive. federal 
salaries. we·believe the government has 
much to ga:in by war.king out pJ:~ns to 
continue the salaries of' individuals 
properly chose~. who may the~ receive 
special s,cholarships~ or awards. private 
sources, in approved programs, which will 
enhance their pubii~ service car~ers. (p. 6.) 

The testimony cited above makes manifest that section· 4111 
is in fact an exemption to ,the conflic,t, of interest statute 
from which the Commissi'oners are exempt. viz. , 18 U.-S. C. 209. 
It cannot be denied that the purpose qf the section is to 
remove conflict of interest concerns from the acceptance of 
travel reimbursements or similar..payments from· outside 
organizat':i:ons. And as the· following exchange between the ,., 
Commission' 'Staff' Director""and ·GAO staff at the oral briefing on 
March 18 attests, GAO's claim that the Commission violated 
section 4111 :ices nqt invo,lve ,ani". conflict ..of .interest concerns: 

LATHAM: Now, i.s there any question -- are 
you raisi'ng: any aIIeg:ation of •Confliqt of 
interes.t in the acceptance of outside trav.el 
money? '-l ' ,..., -t i """"" ~ 

0 
, c)_ "·c-

GAO STAFF: "~o. ..::; .• , ~ 
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FISCAL·YEAR 1985<APPROPRIATION EARMARKS 

GAO has investigated the charge that the Commission 
improperly adjusted its overhead allocations to stay within 
budget activity earmarks imposed by Congress. The GAO 
concluded that it "cannot say that the Commission did not 
comply with the 1985 earmarks." The report, however., goes on 
to imply just the opposite. It suggests that the Commission 
included printing costs. in overhead rather than in Publication 
Preparation and Dissemination iri a deliberate attempt to avoid 
exceeding its earmark for the latter activ'ity. In fact, we 
have simply followed historical precedent ( for which abundant 
documentation was provided to GAO). 

GAO suggests further that the commission is unable ruliy to 
account for $421,000 it was permitted to. shift from other 
budget activities to pay for a third FY 85; hearing on hous'ing
discrimination. Because this hearing was delayed until the 
second month of FY 86, the Commission returned $1.12,, 000 to the 
Treasury at the end of FY 85: $83, o.oo had already been 
incurred in direct salary charges and benefits attributable t·o 
the housing discrimination hearing. The remaining $226,000, 
including $51,000 in overhead, is attri.but'able to othe.r 
"hearings, legal analysis and legal services" budget activity
operations. 

GAO questions the $83,000 salary figure, strongly
suggesting~tha:: the Commission's General Counsel improperly
changed his own and several others' time.charges. before 
responding to its questions about such salary allocations. Not 
so. When our figures - projected salary costs in the Office 
of the General Counsel for the housing project - seemed to the 
Director of our Office of Management to have been significantly
underestimated, he asked the General Counsel to investigate.
The General Counsel discovered that none of his own or his 
Deputy's quite extensive time spent preparing for the hearing
had been charged to its account, and that no account number had 
been assigned to the project until quite late in FY 85. He 
thereupon revised (up from~) his own office time· charges 
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and those of his Deputy. Three other staff members' time 
charges were amended, and an. explanatory memo. from the General 
Counsel was attached to all the sheets. The changed figures
involved only working, in-house documents - not official time 
cards or payroll records -- which did not·form the basis for 
any actual payments, either of salaries., bills, ·or travel 
expenses .~ No impropriety, in short, was committed or 
contemplated. Tliere is no missing money at the U.S. Commission 
on Civil Rights. 

Moreover, the GAO admits that about two-thirds ·of the 
additional days charged to the housing~project. were those of 
the General Counsel and the Deputy General Counsel,. charges
which the. GAO appa_rently does. ·not dispute. ·Since the salary 
rates of those two officials wer.e higher than thos~;of the 
·other employees involved, well over two-thirds of the personnel 
costs reattributed are not subject to question by the GAO. In 
addition, since the toti!,l reallocation ,of per.sonnel costs added 
$35,500 to a previous allocation. of $47,500 (for a total of 
$83, 000·), the amount of reallocation .questioned by the GAO is 
less than tw6-third·s of $35,soo; or roughly $10,o.oo. 

In other words, the onl~ bookkeeping inaccuracy that GAO 
could possibly alleg.e involv.es the reattribution of 
approximately $10,000 xo a housing d~scrimination hearing -
against a budget activity pf nearly. $2,000,000. While we 
believe t:tie $10,000,reattribution was proper, based on the 
General Counsel's observations of work performed in his· office. 
this is not in any event a major point . 

., ~ 

As with so many.. of the.se allegations, the GAO's:-final -word 
on the~ subject"'is tl}a.t. "we' ,canno!= conclude that any violati'on 
of the Anti-Deficiency Act~ [the re1_evant statute] occurred." 

tJ 
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LOBBYING ISSUES 

The GAO inquired into whether certain letters or speeches 
by Chairman Pendleton violated any federal anti-lobbying
restrictions. With respect to the letters (July 29., 1985, 
letters to Congressmen expressing views on a pending bill that 
would have required the imposition of employment quotas in the 
State Department's Foreign Service), the GAO concluded that the 
letters were perfectly proper and that no law was violated. 

The GAO report does not state that any of the,Chairman's 
speeches violated any anti-lobbying restr~ction either, 
although the report indirectly raises some question as to the 
propriety of the Chairman's speaking in opposftion to the Civil 
Rights Restoration Act of 1985 (Grove City issue). The 
Chairman's remarks were consistent with an officially adopted
Commission position. Moreover, as the GAO correctly 
acknowledges, there probably has never been a prosecution under 
the relevant anti-lobbying stacute. Although the GAO contends 
that the speech in question "a:;::,!?ears to represent the type of 
remarks the restrictions on lo=bying by government offibials 
attempt to limit," there is• no support cited for this 
assertion. In fact, one of th~ major court cases construing
the statute pointed out that t.;e law's "obscurity may render 
impossible a pr,ecise judgment concerning the intent of Congress
in passing the legislation." National Association for 
Community Development v. Hodgson, 356 F. Supp. 1399, 1403 
(D.D.C. 1973). 

In summary, the GAO found nothing of note on lobbying 
issues. 
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STATE ADVISORY COMMITTEES 

GAO was requested to examine three issues with respect to 
the Commission's St.ate. Advisory Committ::ees :· :: 

(l) the rechartering of the SACs j.n 1985 and 
whether they met the standards of diverse 
member.ship set forth in Commission 
regulations: 

(2) the extent to which committee reports
have been printed and released to the public
and whether r.eports- are still awaiting
review 'by the Staff Director: and 

(3.) whether the role of· the _committees has 
changed, including whether regional .offices 
are allowed to provide assist.ance to the 
committees: 

QUESTION ONE 

While GAO does not dhectly respond to :the ques.tion •whether 
the Commis.sion' s rechartering of its state advisory committ.tees 
complied with its regulations requiring, that. ,the composition of 
the committees be diverse, it implies that it hj!.s .not at page.
21 of it's summary: 

[T]he rechartered committees are now about 
59 percent white vs. 49 percent previously 
and almost 65,percent male vs. abo~t 54 
percent in the previous charter. Committee 
chairs are now 72 percent white vs. 29 
percent previously, and 92 percent of the 
chairs are male compared to 61 percent
previously. 

What, in fact, do the Commission's regulations require?
The relevant language is contained in Section 703.5(b): 

Membership on the Advisory Committee shall 
be reflective of the different ethnic, 
racial, and religious communities within 
each State and the membership shall also be 
representative with respect to sex, 
political affiliation-, age and handicap 
status. 
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Whether the composition of the SACs conforms to this regulation 
can be fairly well ascertained from GAO's own analysis of the 
SACs' composition: 

Race Religion 

American Indian 4.4 percent Catholic 22.5 percent 
Asian American 2.7 Jewish 20.9 
Black 25.l Protestant 45.7 
Hispanic 8.5 Other 10.9 
White 58.9 
Other .4 

sex Political Affiliation 

Female 35.3 Democrat 45.7 
Male 64.7 Republican 35.2 

Independent 19.l 

Under 40 21.3 
over 40 78.7 

Clearly, GAO should have concluded on the basis of these 
figures that the composition of the state advisory committees 
generally and to a reasonable extent complied with the 
requirements cited above in the Commission regulations. But 
rather than do so, GAO goes beyond what is required in the 
Commission's regulations and focuses on the composition of the 
SAC chairs. Its claims in that regard do a disservice to the 
well-qualified men and women who were appointed as chairmen; 
prompt the obvious suspicion that behind these claims is an 
attempt to discredit the Commission despite the absence of 
legitimate grounds for criticism; and raise the detestable 
insinuation that because, for. example, a SAC chairman is white, 
he has no interest in protecting the civil rights of •nonwhites. 

Testimony given by Chairman Clarence Pendleton and Acting
Staff Director Max Green on September 19, 1985, before the 
House Subcommittee on Civil & Constitutional Rights addressed 
the same issues raised by GAO with regard to the SACs. Rep. 
Don Edwards, Chairman of the subcommittee and one of four House 
Democr·ats who requested the GAO audit of the Commission, 
convened the hearing to examine the rechartering of the 
Commission's SACs. Emphasizing that the rechartering was 
conducted more mindful of the need for talent and diversity
than a distorted view of digital justice, Chairman Pendleton 
testified: 
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We examined each state committee 
individually and lent it balance so that all 
views could be represented. Many of the 
persons we appointed are long-time civil 
rights advocates. who have ,become skeptical
of race-conscious strategies; many are more 
favorably disposed to racial preferences,
Our only litmus test was talent - informed 
citizens who understood and cared about 
civil rights in our country. ,. 

"Instead of judging our [SAC] chairmen by their race," 
Chairman Pendleton argued further, 

look at them as individuals. Indeed Mr. 
[Edwards], if you have any objection to any 
one of our staff chairs, I would be 
interested in hearing of it·. These men and 
women are, !JY riomeans, conformists. They 
were not chosen to toe the party line. Like 
the SACs, themselves, the views of our 
chairmen encompass the spectrum of debate on 
busing, comparable worth and the whole range
of civil rights topics. 

The requirement that the SACs be balanced in terms of the 
points of view represented is in fact mandated by the Federal 
Advisory Committee Act·. The presence of differing points .of 
view on the SACs is all the more important because of the 
debate that is taking place across the gountry on various civil 
rights policies. The SACs now reflect that debate. They did 
not reflect that debate before the recha1;tering. 

GAO appears also to find fault with the manner in which 
names were placed in nomination for SAC membership:: 

Before the 1985 rechartering of the 
Commission's state advisory committees, the 
Commissioners had selected committee members 
based mainly on recommendations from the 
Commission's regional offices .... For the 
1985 rechartering, the regions continued to 
make their recommendations, however, 
headquarters· officials controlled the 
nominating process. (p. 78) 

The implication is that something was amiss in the rechart,ering 
process.. In fact, there is no requirement in the Commission·• s 
regulations or elsewhere that the regional directors be the 
source of nominations for SAC membership. 
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Commission headquarter.s should control the nominating process,
and it is ,in its discretion whether to solicit recommendations 
for SAC members from the regional directors. Indeed, as GAO 
acknowledges., the regional directors initially recommended 
names for all of the 561 SAC positions. Headquarters accepted 
ha1f of them, and substituted names for the other half. 
Commission staff in the Washington office would be remiss if 
they did not screen recommendations from the regional offices. 

QUESTION TWO 

GAO was also asked to "determine the extent to which 
committee reports h'ave been printed and rel·eased to the public 
and whether reports are still awai,ting review by the Staff 
Director" (p. 77). 

GAO asserts in response that prior to fiscal year 1985, the 
SACs' primary method of advising the Commission was in formal, 

, published reports. Beginning in f.iscal year 1985, GAO further 
acknowledges, SACs began submitting to the Commissioners less 
formal briefing memoranda as an agreed-to alternat-ive to the 
reports. SAC reports dropped in number between 1983 and 1985, 
according to GAO, from 36 in 1983 to 2 in 1985. In 1985. the 
GAO report notes, the SACs submitted 24 briefing memoranda. 

The question regarding the number of SAC reports released 
by the Commission si;nce ·its reconst-itution by c·ongress is not 
unfamiliar. This same concern was raised by Rep. Edwards at 
the September 19, 1985, subcommittee hearing on the• SAC 
rechartering. At that time, Chairman Pendleton testified: 

I said, in my statement, that it took. a year 
or so to recharte.r the SACs . .. . . But these 
SACs have just been rechartered, and they're
looking at the issues. 

Acting Staff Director Max Green added: 

- I can tell you this, that very, very few 
reports have been turned.down for 
publication, and that the majority will be 
appr,oved as written or will be approved
after revisions are made. 

Followip.g the Commission's September 1-9 testimony, Chairman 
Edwards sent a letter to Chairman Pendleton dated October 4, 
1985, requesting tha.t h.e res.pond to eight additional questions
concerning the SAC!>'· The Commission's response- to that letter 
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detailed the number-of reports actually received from the SACs 
between Jaµuary 1, 1984, and September 19, !985, a 21-month 
period. P.resumably GAO was given a copy of the Commission 
response, dated,December 20, 1985, since shortly prior to that, 
GAO inquired of Commission staff when the Commission planned to· 
submit its response to Rep. Edwards' staff, even though
Commission staff had not told GAO staff that the Commission was 
drafting a response to a letter from Rep. Edwards concerning

·the SACs. 

The Commission's response to Rep. Edwards lends support to 
Mr. Green's testimony that "very,, very few reports have 'been 
turned down for publication.," During the 21-month period'
between January l, 1984, and.September 19, 1985, thirteen 
reports or concepts were approved. Between September 19, 1985, 
and the date of Chairman Pendleton's response, three more 
concepts were approved, and seven .mo·re reports. 

In response to Rep. Edwards' request that the Chairman 
detail any SAC reports or· concepts returned to the SACs between 
January l, 1984,, and September 19, 1985, Chairman Pendleton 
replied that one report had been returned on legal suffici'ency 
grounds 

because it did not distinguish between de 
.facto and de jure segregati'on, ignored
_Supreme· C.our.t rulings, and set forth• 
unsupported· findings,. The State Advisory
Committee decided to dr.op the report. • 

Chairman Pendleton further advised Chairman Edwards that 
four reports were r.eturned to· the SACs during' the 'same 21-month 
period for jurisdictional reasons. Two· of the four have been 
revised and .subsequent.ly were .approved by the Commissioners for 
publication. Two concepts were returned during this 21-month 
period on jurisdictional grounds: one of the two has since 
been revised and approved. , 

Moreover, Commiss.ion staff provided GAO with moi:e recent 
data with respect to the period since September 1985, which 
indicates that Co.mmission headquarter' s review and approval of 
SAC projects has continued to accelerate. Since September, the 
Staff Director has approved six more SAC project concepts and 
four more proposals. The Commission recently approved a report
by the SACs :i.~· I ow.a, Kansas, Miss·ouri; and -Nebraska on State 
enforcement ot c_ivi.l, rights in education.~ Moreover, at its 
meeting las_t mpnth, the Commission adopted, a statement in 
support of'~fforts by the.Wisconscin SAC to alleviate tensions 
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between the Indian and non-Indian communities in Northern 
Wisconsin. All of this may have been what prompted GAO 
official Ron Cormier to testify at last month•s hearing that 
the trend with respect to SAC projects has noticeably improved
in recent months. 

With the-rechartering of the SACs completed (save one), the 
Commission expects that the quantity of reports arid briefing
memoranda will continue to increase. "But;, more importantly,
their quality will also increase, since the rechartering has 
left in place very competent and concerned citizens who bring
with them to the advisory committees differing perspectives on 
the many important civil rights concerns. 

QUESTION THREE 

The final question that GAO was directed to look into with 
respect to the SACs ·was "whether the role of the committees has 
changed, including whether regional of(ices- are allowed to 
provide assistance to the. ·committees" (p. 77). GAO asserts 
that according to "those 12 regional officia,ls· we interviewed..' 
(p. ·BS), administrative ?,ssistance to ,the ~ACs by the r.egionc;l
offices fias not changed with the rechartering in 1985. 
However, GAO goes on to say, "the nature of their involvement 
with the committees has changed" (p. 85): 

Several officials indicated that the current 
committees are obtaining less input from 
regional staff in identifying issues. They
said that they cannot express views to the 
committees as they have in the past; one 
said that he must get headquarters' approval 
before presenting ideas to the committees. 
Another said that he was directed by
headquarters not to suggest projects or 
issues. Before the 1985 rechartering,
according to several of the regional
officials, regional staff exercised more 
control over the committees in project
identification. (p. 85) 

Without details of the discussions between GAO and regional
officials, the accuracy of these comments cannot be 
determined. They are, however, very dubious, unless 'l}Ilderstood
in the sense of an instruction to regional officials that they
abide by the provisions of the Federal Advisory Committee Act, 
which prohibits Commission officials from inappropriately
influencing the advice of its advisory committees, ensuring 
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that thei~ advice instead be the result of the advisory 
committee's independent judgment. Certainly, however, regional
representatives confer on a daily basis with SACs in tneir 
jurisdictions·. 

GAO included in its discussion of the SACs a section. on SAC 
committee.. meetings. 'Two significant points are made: The 
first is that "[t']he total number of committee meetings 
increased during the fiscal year 1983 to 1985 time period"
(from 261 in 1983 to 294 in 1985) (pp. 85-86). The second 
point is that SAC factfinding and conference meetings decreased 
during this period "from 12 in fiscal year 1983 to .none in 
1985" (p. 85). 

Commission staff attempted to explain to GAO officials in 
the oral briefing that meetings directed toward factfinding,
known also as community forums, are for budgetary purposes now 
included under the heading of planning meetings. GAO chose to 
ignore this explanation, and their ·report is wrong on this 
point. ~he various community forums held by the SACs during 
1985 are a matter· of public record, in information provided to 
the General Services Administration as mandated by the Federal 
Advisory Committee· Act. 
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USE OF COMMISSION AUTOMOBILE. 

GAO has investigated the allegation "that the former Staff 
Director used a: Commission chauffeur and car to provide her 
with transportation between home and work." Although GAO was 
provided written and verbal statements by the former Staff 
Director and the employee then designated to drive the car -
statements that the agency vehicle ~as only used for ComtJ!ission 
business -· its report claims to be unable to "verify ~hat the 
Commission automobile was used only for official purposes while 
it was stationed at·Commission headquarters or its warehouse." 
Trip logs covering at least p~;t of a 22-month period, which 
GAO asserts .a:re critical to its ability to judge whether use of 
the car was consistent with Federal regulations, were 
mistakenly thrown away by the designated driver six months 
after he left the Commission. 

GAO has omitted two ·significant points from its. report. 
First, during a March 18 briefing of Commission staff, GAO 
representatives were asked whether they had "any evidence that, 
in fact, Linda [Chave'z] had home-to-work transportation" during 
her tenure as Staff Director. "No, we said that we don't," 
replied GAO's Paul O'Neill. No evidence exists that the 
Commission automobile was ever used for anything but official 
transportation. Second·, as GAO was made aware, the Commission 
paid for a monthly parking sticker for Staff Director C::havez 
during her. entire employment, which ought strongly to suggest 
that she always had ready access to her own home-to-work 
transportation, and did not require a chauffeur. 

In late 1984, without the knowledge of the Staff Director, 
the Deputy Staff Director leased £or the Commission a new 
Chrysler New Yorker and arranged for the creation of a new 
clerk position which was understood to involve certain 
chauffeur responsibilit'ies. Upon learning of these actions, 
the Staff Director immediately ordered the Deputy Staff 
Director to nullify the lease, and the would-be clerk-chauffeur 
position was downgraded to a GS-303 clerk appointment. It was 
this clerk who operated the Commission's leased 1983 Ford 
Escort station wagon during the January-April 1985 period.

We note with regret that the Congressional prohibition 
against GAO's apprising the Commission of specific allegations
against it has caused confusion and has necessitated additional 
work by both GAO and the Commission on this point in 
particular. • 
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CONTRACTING TO SUPPORT THE COMMISSION'S MISSION 

According to the GAO report, it has been alleged that 
contractors have been used by the Commission to perform work 
that should have been done by the Commission's career staff. 
GAO's extensive examination of work contracted by the 
Commission, including its cost and justification, however, 
reveals no evidence ~o support such a charge. As a result, GAO 
declines to repeat the allegation in its summary statement, and 
does not offer support for it in its documenting at.tachment. 

GAO was further asked to determine whether mission-related 
contracts were subject to legally mandated competitive
bidding. Federal acquisition regulations generally ~equire
competitive bidding for contracts exceeding $25,000, .Only two 
Commiss:i:on contracts were this large during the period under 
GAO review, both of them in FY84. One was compet:i,tively bid. 
The other, a $53,280 initial contract awarded to the National. 
Committee Against Discrimination in Housing to prepare a 
nationwide directory of private fair housing agencies, was not 
competitively bid. 

Federal acquisition regulations [48 C.F.R. subparts 6.3 and 
15.5] set forth the criteria that permit noncompetitive 
contracting via unsolicited proposals, as in the case of this 
contract. The National Committee Against Discrimination in 
Housing did, in fact, as its official Commission file clearly 
indicates, submit an unsolicited proposal that was, by the 
terms of these regulations, suffiqiently unique and beneficial 
to our agency's ·mission. The Committee, moreover, was the one 
responsible source that could perform the task described in its 
proposal, had prepared the proposal without government
supervision, and had received a. favorable .comprehensive 
evaluation. The Commission's Solicitor, who was the 
contracting officer at the time, has confirmed that all 
criteria necessary to establish the eligibility of this 
proposal for noncompetitive bidding were met. 

The acquisition regulations also require that files for 
such contracts contain a reference to the specific authority 
under which they are ,awarded. rn this case, the 'Commission 
neglected to cite in the contract itself or in a memorandum for 
the file the relevant legal authority [41 u.s.c. section 253 
(c)(l)] and applicable Federal regulations [48 C.F.R. subpar-ts.
6.3 and 15.5]. There was no violation of law or regulation in 
the awarding of this contract. A/clerical error resulted in 
the omission of two citations frqm a standard contract. 

40 
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Mr. PENDLETON. l will give the response as the official agency re
sponse; and letting you clearly understand that I am not the day
to-day manager of the agency. I am not responsible for its work; 
but I feel as though .it is important .to the day-to-day response to 
;give this testimony. 
• • And without. objection, I will so do. 

Mr. EDWARDS. Mr. Pendleton, .it is. 50, or 60, or 70 pages; can you 
summarize? 

Mr. PENDLETd:t-i. I have no intention of going that long, Mr. 
Chairman. But what I think is .clear here is that I have as a few 
pages, we have voluminous attachments to this r~port. I don't 
intend to give those attachments at all. 

But I do think it is important to give the official agency re
sponse, and that this is the staff director's testimony· which I am 
being forced to give. It .is to go into the record that way, and the 
attachments to be- • 

Mr. SENSENBRENNER. Mr; Chairman, in the interest of. saving 
time, let me renew my unanimous request that 'Mr. Latham be per
mitted to summarize his, statement. I certainly don't think that we 
would want to have an undue amount of time of Mr. Pendleton 
merely reading someone else's statement. I know this would be a 
great switch because M1t Pendleton is ho cine's parrot, and I don't 
think we should want to start today. 

Mr. PENDLETON. l understand; but one>thing; that if GAO had 
considerable amount of time to give their testimony, I can summa
rize as best we can, this testimony. 

I am. sorry-he cannot do it? 
Mr. SENSENBRENNER. .I don't see why we can't let Mr. Latham 

take credit for what he: wrote rather having you-
Mr. PENDLETON. I misunderstood, sir.~ -
Can I give my testimony, or do you w:ant this given-
Mr. EDWARDS. We have,already voted on that. 
Will you proceed, Mr. Pendleton, please. 
Mr. PENDLETON. To make this one more time clear, that this is 

the staff director's testimony. • 
Mr. Chairman, I am pleased to appear to respond to the review 

of the Civil Rights Commission's operations recently conducted by 
the Government Accounting Office and publicized by this subcom
mittee. I regret to report, however, that I ,find the circumstances of 
the entire GAO investigation· and oversight process disappoin~d~ 
fy- . -

Mr. SENSENBRENNER. Mr. Chairman, I would ask unanimous con
sent that Mr. Latham's testimony be included in the hearing
record at this point in time. 

Mr. EDWARDS. Without objection so ordered. ' 
Mr. SENSENBRENNER. 'I don't see any reason why Mr. Pendleton 

has to use his time to read Mr. Latham's testimony. I think Mr. 
Pendleton can speak for himself, lie has established an admirable 
record for doing that. _ ~ 

Mr. EDWARDS. Mr..Pendleton, you have testimony of your own. 
Mr. PENDLETON. Having been muzzled once again, I will try. 
Mr. Chairman, I want to thank you for the opportunity to appear 

before you today with respect to the audit of the management of 
the U.S. Commission on Civil Rights for the period since its recon-
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stitution. As I have indicated earlier, that Mr. J. Al Latham, Jr., 
the staff director of the Commission, and a presidential appointee 
accompanies me. 

As anyone who reads the newspapers knows, since the beginning 
of this audit almost 9 months ago, I have several times expressed 
objections to the manner in which it was being carried out. I must 
say, that I also have some concerns about the amount of money 
that was expended complying with this audit. There are questions 
about money here, and it cost us some $50;000 to comply. 

Oftentimes these objections centered on denial of due process to 
the commission by the four members of Congress who requested 
the audit. The point I raised in this regard, was that the congres
sional request that specifically told GAO that they could not 
follow-and I will quote from GAO's own policy manuals-their 
"usual, basic, and long-standing policy" of obtaining advance writ
ten comments from the audited agency and if necessary, including 
those comments in the GAO's audit report. 

The. purpose of this usual policy-to quote further from GAO 
documents-is to insure that its "reports are fair, accurate, and 
complete." 

Had GAO been permitted to follow its customary advance review 
and comment procedure, its report might have been fair, accurate, 
and complete. Because the advance review and comment procedure 
was not followed, however, the report is unfair, inaccurate, and in
complete. 

In fact, because GAO was specifically requested not to permit the 
commission to review a draft of its report and comment thereon, 
the questions raised by the report, detailed in GAO's March 25 tes
timony before this subcommittee, were reported by, the press 
throughout the country without benefit of Commission response. 
This resulted in damage to the Commission's reputation, which we 
can only hope to rectify today. ' 

Based upon my conversations with our staff director, I have no 
question that every issue raised by GAO can be fully addressed. My 
only concern is whether or not our explanations will get as much 
attention in the press as the allegations. • ., 

Mr. Chairman, Vice Chairman Morris Abram and I wrote you on 
last Friday to advise you that we had instructed Mr. Latham to 
prepare and to present to this subcommittee, a detailed response to 
the GAO audit. Under the Commission's regulations, Mr. Latham 
is the agency's chief executive officer, as such, he is responsible for 
the day-to-day management and operation .of the agency. He is fa
miliar with the facets of the commission's operations examined by 
the GAO and is, therefore, the official qualified to present the Com-
mission's response. ... 

Mr. Chairman, this ends my brief statement. We will be glad to 
answer questions when the time comes. But I would imagine now 
Commissioner Berry would like to give her testimony. 

[The testimony of Mr. Pendleton follows:] 
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Mr. Chairman and Members"of,.the Subcommittee: 

Thank you for the opportunity to appear before you today 

with respect to the GAO audit of the management of the U.S. 

Commission on Civil Rights for the period since its 

reconstitution. With me is Mr. J. Al Latham, Jr., Staff 

Director of the Commission. 

As anyone who reads newspapers knows, since the beginning 

of this audit almost nine months ago, I have several times 

expressed objections to the manne~ in which it was being 

carried out. Often times, these objections centered on the 

denial of due process to the Commission by the four members of 

Congress. who requested this audit. The ~oint I raised in this 

regard was that the Congressional requesters specifically told 

GAO that they could not follow -- and I will quote from GAO's 

own policy inanual:s·-- their "usual, basic, and longstanding 

policy" of obtaining advance written comments from the audited 

agency, and if necessary, including those'comments in GAO's 

audit report. The purpose of this usual policy to quote 

further from GAO documents is to ensure that i-ts r.eports are 

"fair, accurate, and complete." 

Had GAO been permitted to follow its customary advance 

review and comment procedure·, its report might have been fair, 

accurate, and complete. Because the advance r·eview and· comment 

procedure was not followed, however,. the report is unfair, 

inaccurate, and incomplete. 
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In fact, beca.use GAO wa~ specifically requested ncit to 

permit the Commission to review a draft of ~ts .report and 

comment thereon., the" questions r"ai§ed by the report, detailed 

in GAO's March 25 testimony before this Subcommittee, were 

reported by press~throughqut the country•without the benefit of 

a 'Commission response. This resulted in damage to the 

Commission·s reputattorr which we can .only hope £0 rectify 

today. Based on my conversations with our Staff Director, I 

have no question that every issue raised by GAO can be fully 

addressed. My only concern is whether our. explanations wi.11 

get as much attention in the press, as theiallegations. 

Mr. ,Ch:i.irman, Vice Chairman Morris Abram and I wrot"e tg ,you 

last Friday tq ad:vis·e you that we have instructed Mr. Latham to 

prepare, and present to this subcommittee, a detailed response 

to the G,11.O: auciit."l .Under the Commission's regulations, Mr.- ~ 

Latham is the agency's chief executive officei:. As. such, he is 

responsible ,for the day--:to-aay management ·and operat?-ion of the 
- ,F 

a.$'ency. He is familfar with the facets of,the Commission'.s 

operations examined-by GAO,,. and is therefore the Coipmission 

official qualified,to present th~ Commission's res~on~e. I 

trust ·that you will permit h'im to present the entirety of hi:5, 
~ 

summary, as,xou permitted G1!O t9 pr!'lse:q,t it;:s summary. 

r wilT of. ·course be gl1d to·.answer question:5directed' to me 
:J ' 7 

once Mr. Lat,?am' compl,et~s his summary. ! 

.. 
J< • 

rJ 1 ,f1.:4... 

J 7 

)I }j;,! ~I --.;v i:._'? .._ ! ( J. 
...Jl { ·zir<•i-q•· ~ ~_~. ~s , 
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Mr. EDWARDS. Mr. Destro, do you want to go next? 
Mr. DESTRO. It makes no difference to me. 

Mr. DESTRO. Mr. Chairman, members of the subcommittee, I 
didn't prepare. written comments today because I have some very, 
very simple points to make. 

Let me just start to say that I find this process to be not only a 
bit irregular, but also very frustrating. I was the individual who, at 
the very first meeting of the new Commission, asked specifically 
for, and obtained a unanimous vote to ask for, the GAO audit of 
the Commission in the manner of a "book-closing audit" on the old 
commission, so that we would be painted, if at all, with our own 
sins and not the sins of prior administrations. 

The reason for that request was that I thought that if we didn't 
have an audit one day we would be sitting here in a committee 
meeting exactly like this one, defending ourselves against charges 
that may, or may not, relate our own time on the watch here. So, 
generally, my position is that I applaud the oversight of the com
mittee, but attempts such as this one, are not oversight. 

Real audits speak to the conditions and problems of the agency, 
not to partial information and innuendo, like this GAO report has. 
We were told at the beginning of the process-when we asked for a 
GAO audit-that we had to tell the auditors what they were sup
posed to look for. The request was for a book-closing audit, and a 
statement of condition as we took over the agency. 

I could have called Peat, Marwick, Mitchell or any of the other 
top eight accounting firms in the country and made that same re
quest and not have been faced, as we basically were, with a blank 
stare, and a claim that GAO does not do audits that way. 

The Securities and Exchange Commission, for example, would 
never allow corporate directors to tell their auditors what to look 
for when the issue is the condition of the corporation. I think we 
have to be frank here about what is going on. 

If the issue here were really the condition of the agency, the 
audit would not have been limited in either scope or time, as it 
was. If it were the management of the agency, there would have 
been an audit of the prior Commission to compare it with present 
management of the Commission. If the issue were the number of 
reports that we issue or their quality, there would be discussion of 
the time and effort it takes to do a report, as well as of the time 
and effort it. took the old Commission to do its studies. If the issue 
were the administration of the Commission, one would have to look 
at the whole scope of ;:1dministrative issues, not just some of them. 

In fact, as an individual looking at some of the allegations that 
have been made against the Chairman, I feel somewhat in a catch-
22. One of the first trips that I took on behalf of the Commission 
raised the question of reimbursement. 

It took me months to get an answer regarding what to do about 
reimbursement of expenses. I did not want to be in the. position of 
taking expenses out of sorts. 
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I had to have the Solic;itor of the- Commission do a report. I had 
to have a legal opinion addressed to the question of whether or not 
I could take the expenses offered. 

And finally, in frustration, I went ahead and took the expense 
reimbursement, and had to fight with the Commission staff to have 
it deposited in the general receipts account of the U;S. Treasury, 
because I knew from the beginning that I couldn't have it. I didn't 
want it. ... ' 

But one question here is that we live in a time of deficits. One 
would think that we would be applauded for saving money, but we 
now find that taking reimbursement, though not improper or ille
gal, is somehow tainted. But if we go ahead an'cl charge the Com
mission for our trips, we are painted into the corner with the 
charge of spending too much on travel. 

So I have to speak to this from the perspective of my job as a 
commissioner,- which is to listen, speak out to interested people in. 
the public to explain what we are doing, and -to investigate. This 
costs money. Investigations cost money. 

The Commission asked for an audit. We were told, basically, to 
audit ourselves, to come up with questions. If you come up with the 
questions for the auditors, you might as well do the audit yourselfl 

This isn't proper; and neither are partial audits, like this one. 
Again, my reference is to the Securities and Exchange Commission. 
Their standards refer to complete audits. Partial audits are inher
ently misleading. I think this one is. 

I am waiting· with bated breath for the rest of the audit from the 
GAO. I ·certainly hope it is more complete than the last one was. 

As far as I am concerned as an individual Commissioner, this 
hearing is a bit premature;-we don't have all the facts., And to lead 
anybody to believe that this is the entire story on the Commission, 
I think, is not only misleading, but strikes me as not an impartial 
observer, but more than a bit partisan.

Mr. EnwARDs. Thank you, Mr. Destro. 
Commissioner Berry. ·' 

Ms. _BERRY. Thank you, Mr.' Chairman,. and members of th~,st!b
comnnttee. 

I could spend whatever time I have explaining that my col
leagues in the majority.here should be the last people in the world 
to assert that anyone is engaged in a rush to judgment on any
issue, since they have established a public record, which is avail
able for anyone to see,. since their first meeting in January 1984, of 
making decisions' first and then determining the ,facts later. As a 
matter of fact, they have prided themselves in statements that they 
don't need to know tlte facts before they know their conclusions. 

ks I m1derstand it, those people who have made conclusions al
ready apout the Commission's financial irregularity .and misman
agement, at least base it on a GAO report, and not- visceral reac
tions. 

I also 'find it puzzling for people to spend all their time attacking 
the GAO, which as every Member of Congress knows, does numer
ous reports on all manners of fi!Ubjects, of all varieties for Members 
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every day. There is no reason to assume that the GAO, on this par
ticular occasion, decided to do a hatchet job ·on the Commission. If 
you believe that--

Mr. EDWARDS. Can you move the mike a little bit, Commissioner. 
Ms. BERRY [continuing]. If you believe that, and you believe that 

GAO responds only in terms of what the Members who request the 
investigation ask for, then some conclusions would apply to the Re
publican members who asked for an audit of the Commission back 
to 1978. I don't believe that; but if some persons believe it then 
they ought say in advance that they expect GAO to come up with 
whatever they want GAO to find. 

If. the GAO finds something wrong with the Commission going 
back to any time when I have been a Commissioner, I will not be 
up here saying, ;,the GAO, the GAO." What I will be doing is 
trying to answer the questions. 

I could also spend time detailing the rhetoric used by my col
leagues in statements that they have made, including Mr. Pendle
ton, in order to comment on their comments about rhetoric that 
other people have useµ. But I won't do that either. Because this 
hearing isn't about personalities; and it isn't about people's rheto
ric;' and it isn1t about base motives that some Members of Congress 
may have had. People may have the best of motives for what they 
ask. Our job is to answer the questions~

I also won't sit here and pretend that the Commissioners, who 
have the sole statutory authority to run the Commission, have 
nothing to do with it and, therefore, the chief executive officer is 
the staff director, and he is the only one who should be held ac
countable to answer questions.

My colleagues cannot have it both ways. When they don't want 
us to talk about the mismanagement of Staff Director Linda 
Chavez, they say, well, the Commission is responsible. When they 
do not want us to talk about what they did, or what .they are re
sponsible for, they say, the staff director, the staff director is re
sponsible. But I won't hide behind any of that. 

I will address the report, just very briefly, Mr. Chairman, and 
my reaction, along with my colleague's, Blandina Cardenas Rami
rez, for whom I' am testifying also. I hope, Mr. Chairman, that my 
testimony and hers can be included in the record. 

Is ther.e any objection to do so, Mr. Chairman? 
Mr. EDWARDS. Without objection, so ordered. 
Ms. BERRY. Thank you, Mr. Chairman. 
Mr. Chairman, when Blandina Ramirez and I first came to the 

Civil Rights Commission' 4i mid-1980, before the .1980 elections, the 
Civil Rights Commission had a Republican chairman, a rather .d4;
tinguished chairman, a staff director, who. was appointed by Presi
dent Nixon, fu 1972, and a career civil service assistant staff direc
tor for administration, who had been there since 1968". There was 
nothing in any information that anybody had that would indicate 
that this tiny little agency, with civil service dedicated, career civil 
service staff, and a minimum of poµtical appointees was doing any
thing that smacked, as far as they can tell, of going beyond their 
mandate, which was to be a safety valve for those who thought 
they were discriminated against, and to be a modest, mostly non
contentious, advisory body to the Congress and the President. 
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Now as I read the, GAO report, we are an agency whose staff di
rectors, Linda Chavez and Max Green, engorged the staff with po
litical appointees ·and. created a mess of paperwork and administra
tive confusion. 

We are an agency where, contrary to law, reports are supervised 
by consultants, wherf;! earmarks added by Congress to assure appro
priate us~ of funds failed..in their purpose, and where accounting 
.reports for time spent get changed when somebody asked questions, 
an<i. where Commissio:µers may, if they choose, and some apparent
ly do choose, to receive ~11atever maximum payments they find the 
law permits, and' where the staff director, with complete disdain for 
the administrative regulations of the Commission, can, unre
strained, hire, assign personnel, shift money around, control infor
mation, all without most of the Commissioners even showing any 
interest or being involved in any way. 

I had hoped that my colleagues wc;,uld c9me up here, and ~ong
with the staff director,. say what I used to s~y when I ran education 
programs at HEW when I got a GAO audit .:report; namely, I prom
ised to strengthen administration and management, and to avoid 
any defects cited in the GAO report, answer the questions and pro
ceed. That has not happened. 

Instead we have some written testimony by the staff director, 
who wasn't even at the Commission when the activities analyzed
by .GAO occurred, which attempts to defend all the actions that 
took place. . 

I have read the staff director's testimony, and I am sure you 
have, and it fails to undermine any of the analysis done by the 
General Accounting Office. The first three pages of it go on, and 
on, and on, about possible political motives for the GAO investiga-
tion. • 

As I have already, pointed, out,, the motives for the GAO, or the 
Members of Congress who asked for this inve!'ltigation, are irrele
vant. Good management, and attention to procedural requirements, 
.are necess~ for good government, fair dealing, and the wise use 
of taxpayers money. And if management is defective, all else may 
be called into question. ~ • 

The issue is not why there was an investigation, but was man
agement and administration in good order at the Commission. The 
answer is, "no," according to GAO. 

Now, I am sure the GAO and evecybody else will analyze in 
great detail what the staff director wrote in his, response. But I 
would just make points Qn three of the ,sections that occur to me 
immediately upon just reading. . 

<Jh.arges of improper personnel practices made by the GAO. Po
liticizing the Commission, that ~ what that is about. There is noth
ing in the staff director's testimony which refutes the GAO's state
ment that there were 73 noncareer employees at the Commiss,ion 
as of -D~cember 1985-:---and remember this is a small agency-~d
that these people had been at the Commission since the beginning
of fiscal year 1983. • 

The point is that we had an engorgement ofpolitical appointees. 
QAO didn't say; ho.w these people got converted to career positions. 
- The staff director says, well, they were career people by: this 
time, most of them. But the point is not how did they get to be 
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career, a lot of people come in Government as political appointees 
and find a way to get converted to career appointments. The prob
lem is that their initial employment was coming in as noncareer 
people rather than civil servants, which used to be the rule at the 
Commission. • 

I don't know what GAO will find going back to 1978, but I do 
know that during my time at the Commission, the old Commission, 
that the staffing patterns reveal people got hired through the 
career civil service route for virtually all of the jobs, rather than 
those in the staff director's office, or working directly for a Com
missioner. 

You might say, why, is that important? It is because you can't 
rule out all bias in any kind of operation that depends on investiga
tion and research, but you c.an make the best effort possible to min
imize bias. 

You also want to have a time line, you want experience to build 
up with people who have been doing these studies, who have a 
knowledge base. So the idea was that if we had mostly career civil 
servants, with the political people at the top, that would produce
better reports and studies. ~ 

Anybody who believes it is OK to engorge the agency with nonca
reer people ought to answer the question as to whether they think 
you will get the least biased reports in that way. 

Under the second section, charges of improper operating proce
dures, we are very disturbed, Commissioner Ramirez and I, about 
the statements about the State Advisory Committees. I won't bore 
you, or add to the time by going on about the changes that were 
made in the State Advisory Committees and their memberships, 
but one point, the staff director in his written testimony tries to 
rebut GAO, which says that there is a decrease in factfinding meet
ings for the SACs, by saying that community forums have in
creased and community forums are factfinding meetings. That is 
plain wrong; that is false. 

Fact-finding involves field investigations, and a hearing-like
forum, with testimony taken from witnesses, and the most impor
tant thing is that you produce reports after the fact finding which 
can be sent out to the public and be sent out to agencies. Communi
ty forums do not result in reports, all they result in is a briefing 
memo that goes to the commission and never sees the light of day 
unless something else is done. . 

And finally, Mr. Chairman, on the charges of financial misman
agement, which I think are the heart of this report, in my opinion. 
The staff director has in his written testimony, and at least one the 
commissioners sitting here, complain of innuendo. In this section of 
the testimony our staff director tries to shift the blame for what
ever happens in formal recordkeeping to a man who was the assist
ant staff director for administration before Ms. Chavez was ap
pointed and during the first year of her tenure. This man is a 
career civil servant with 15 years in office at the time that she 
became staff director. 

As we read the GAO report the mismanagement described took 
place largely after his reassignment, after he was reassigned out of 
the office in December 1984. In fact, we understand that one of the 
reasons that he got reassigned was because he advised Ms. Chavez 
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that playing fast and loose with management administration would 
cause just the kinds of problems that we have been up here talking 
about. 

I hope, Mr. Chairman, that you-will the. let assistant staff direc
tor come up here to testify, along with his successor. Then, Mr. 
Chairman, the staff director tells us that there is no missing money 
at the commission, that it is wrong to say there is missing money. 
There is no missing money at the commission. 

Well, the point is not that there is money missing, but the point 
is what was the money spent for. There is no answer in the staff 
director's report as to what happened to the money, that $421,000 
unaccounted for, $83,000 is involved in the great time-sheet mys
tery, that is who changed the time sheets and when did they 
change them, that is $83,000; $120,000 was turned back to the 
Treasury, but there is a remaining $226,000, which is described as 
being used to cover overhead costs of $51,000-and get this-other 
unidentifiable costs in the hearings budget activity; whatever that 
is. 

The question still exists, what did the staff director, Linda 
Chavez, use the fiscal year 1985 housing hearing funds that were 
appropriated specifically for that purpose. What did she use the 
money for? 

I would like to know. I have been trying to find out and nobody 
has told me, I hope this committee can find out. 

Mr. Chairman, finally, I think we should not lose sight of the im
portance of these issues. Money is supposed to be used for a pur
pose, and there is no way to tell what has been used for that pur
pose if management and sdroinisn-ation are not carefully executed. 

Commissioners have a duty under the statute in discharging 
their duties to be collectively responsible ultimately for the agency 
And we can't do that if we aren't ass.:ured that proper procedures
areinplace. ~ 

I don't think the Congress should let this situation continue. I 
think, for example, this year the Commission has asked for greater 
flexibility in its appropriation. I think this report demonstrates the 
need for less flexibility rather·than more flexibility. 

Also, I think, Mr. Chairman, that you might consider trying to 
do something about instructing the staff director to at least to 
follow the-to be instructed by Congress to abide by the laws and 
regulations governing management, appointment and promotion of 
employees at the Commission. 

I just think that there ought to be some way that the Congress 
can stanch this continuing fl.ow of the taxpayers' money into the 
management mess the Commission has become. 

Thank you very much. 
[The testimony of Ms. Berry follows:] 
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Mr. Chainnan and Members of the Subcommittee: 

The Commi_ss.ion; on Civil Rights,. as described in the GAQ audit, is 

an agency out of .control. )n mid-1980 when we firs_t cam,e_ to th_e a_gency. 

it had a RepubUcan Chainnan, a- St11ff Director appointed by President 

Nixon in 1972,. and a career civil se_rvice Assistant Staff Director for 

Administration who had been there since 1968; procedural and~adminstrative 

regularity, even-handed dealings with all Commissioners, a handful of 

political employees, all in the Staff Director's office or working for 

Commissioners, and a dedicated career civil service staff that managed 

and contro:11:ed aH projects--in.,an effort to contain bias in its research. 

and fact-gathering., It had Qommissioners who pored over .reports before 

and in meetings, line by lin~, and asked questions of civil service office 

directors responsible for the projects a~d clean, brief audit reports 

of its -management from GSA. In addition, State Advisory Committees 

were appointed primarily upon the recommeQdation of regional office 

civil service staff who tried to obtain balanced slates from people 

concerned and involved with the issues under the Commission's jurisdiction. 

Indeed the Commission tried :to operate in a way to exercJse its original 

mandate as a safety valve for thos~ who thought they were discriminated, 

against and a modest,, mostly non-contentious, advisory body to the_ 

Congress cl,nd the President on matte,rs of civil rights in the Nation. 

63-298 0 - 86 - 9 
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Now,·according td'the GAO report, we are an agency whose Staff 

Directors, Linda ·chavez, ·and Max Green, engorged the staff with po'li'ti'cal 

appointees and created a mess of paperwork and administrative ,confus·ion. 

We are an agency from bur own personal experien·ce where reports are voted 

up or down after heated debate about philosophy by·the Commission, where 

some reports are apparently supervised by consultants, where earmarks 

a4ded tiy Congress to insure appropriate use of funds· fa i 1 in their 

intendea purpose, where accounting reports for time ~pent get changed 

when questions are asked, and· where Cbmmfss'ioners· may{ if th·ey· choose" 

and some apparently choose, receive whatever maximum payments they 

find the law permits, and where the Staff Director with disdain for the 

administrative regulations of the Commission can, unrestrained, hire, 

assign personnel, shift funds around, control informatfon--alT without 

any interest or involvement of most of the Commissioners. 

We had hoped the Staff Director would come here prepared to· promise 

to strengthen administration· and management and to avoid the defects 

cited in the GAO report. 'rhat'has
0 

not happened. Instead we have 

testimony by the Staff Director, who was not even at the Commission 

when the activities analyzed by GAO occurred, which defends the actions 

of previous Staff Director Linda Chavez and Acting Staff Director Max 

Green. 
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The Staff Director's testimony fails to undermine any of the 

analy~is done by the General Accounting Office. The first three pages 

of it concerning possible political motives for the GAO investigation 

are irrelevant. Good management and attention to procedural requirements 

are necessary for good government, fair dealing and wise use of taxpayer 

funds, If management and administration are defective, all else may 

be called into question. The issue is not why an investigation was 

made; but was management and administration in good order at the 

Commission. Apparently the answer is no. 

GAO will have to analyze the technical aspects of the Staff Director's 

response, as will we, in due course, given the fact that we received this 

testimony only hours before this hearing. But some observations can be 

made immediately. 

I. Charges of Improper Personnel Practices 

Nothing in the Staff Director's testimony refutes the GAO 

statement that "as of December, 1985, 73 of the non-career 

employees hired since the beginning of the fiscal year 1983 

were stil 1 at the Commission. 11 GAO' s concern was not whether 

these employees had been converted to career positions. GAO 

was only pointing out that the non-career route to initial 

employment at the Commission was becoming more and more the 

rule rather than the exception. We will await with interest 

the GAO report on personnel actions taken at the Commission 

r 
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before 1983, but we know that the policy of the "old" 

Commission and tpe staffing patterns reveal employment 

through the career civil service route for virtually all 

employees other than those in the Staff Director's office 

or working dire~tly for a Commissioner. 

II. Charges of Improper Operating Procedures. 

Aside from ihe Staff Pi rector's failure to understand that 

when persons refer to the "independence" of the Commission, they 

mean independent of influence by the White House or Congress 

on its. policy pronouncements and not the policy it makes, the 

testjmony on the State Advisory Committees (SAC's) is disturbing. 

The Staff Director is wrong to assert that community forums 

for SAC's are fact-finding meetings. Fact-finding meetings 

involve field investigations before hearing testimony from 

witnesses, and most importantly, a resulting report which can 

be published, sent to affected agencies for a r·esponse, and 

disseminated publicly. Community forums are 

opportunities for concerned people to discuss an i.ssue, but 

no report results and the briefing memorandum for the 

Commission is an internal dqcument which is not disseminated 

to the public. A reduction :{f-fact-fi ndi ng meetings reduces 

the opportunity for the SAC's to play an effective, visible, 

public role in their states. 
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III. Charges of Financial Mismangement. 

The Staff Director complains of innuendo, but in this section 

he tries to shift the blame for the improprieties in formal 

recordkeeping to the Assistant Staff Director for Administration, 

a career civil servant with fifteen years in office at the 

time Ms. Linda Chavez became Staff Director. As we read the 

GAO report, the mismanagement described took place largely 

after his reassignment in December, 1984. In fact, we 

understand that one of the reasons he was reassigned was 

because he advised Ms. Linda Chavez that playing fast and 

loose with management and administration would cause exactly 

the kinds of problems GAO has now cited. We hope this 

Committee will permit the former Assistant Staff Director 

for Administration to testify along with his successor, 

the current incumbent of the office, both of whom have 

direct knowledge of the events which occurred. 

Mr. Chairman and Members of the Conmittee, the Staff 

Director states with emphasis: There is no missing money 

at the Commission. Well, the GAO did not say the money 

was missing. The question is what was it spent for? The 

answer to that question will help to tell us whether the 

then-Staff Director violated the earmarks established by 

Congress to insure efficient use of taxpayers' funds at 

the agency. 
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GAO could not tell for sure whether the Commission was 

operating within the eannarks. They said: "Because of the 

way that the eannarks were established, the discretion that 

the Commission has in allocating costs, and the poor condition 

of the Commission's records, we cannot say that the Commission 

did not comply with the 1985 eannarks. 11 The GAO does say, 

however! that "If the Commission has charged its printing 

costs to the publications budget a·ctivity, the appropriation 

eannark for the' activity would have been exceeded." The Staff 

Director's testimony does nothing to rebut the GAO's statements. 

Whether or not his statement is true that allocating printing 

to overhead, which kept the agency within the eannarks, was 

based on historical precedent is irrelevant. The eannarks did 

not exist historically and were put in precisely to try to 

control the Commission's expenditures. 

The funds allocated for the Housing hearing remain unaccounted 

for after Mr. Latham's testimony. When were the accounting time 

sheets changed to reflect more expenditures for the hearing 

in fiscal 1985, and why were they changed, remain unanswered. 

Mr. Latham slides by the GAO statement that "We questioned four 

other staff members who are still at the Commission; only one 

agreed that the changes to his time sheet were correct." 
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He also ignores the GAO statement that of $421,000 in 

question, only $83,000 is involved in the time sheet mystery, 

$112,000 was turned back to the Treasury, but a "remaining 

$226,000 was used to cover overhead costs of $51,000 and 

other unidentifiable costs in the hearings budget activity. 

The question still exists. How did the Staff Director use 

the Hearings funds? 

Mr. Chairman, as GAO and others begin to analyze the details of the 

Staff Director's response, we should not lose sight of the importance 

of the issues: funds are supposed to be used for a purpose. There is 

no way to tell whether they are being used properly if management and 

ad~instration are not carefully executed. As Commissioners, there is 

no way for us properly to discharge our duties to be collectively 

responsible for the agency under the law if we cannot be assured that 

proper procedures are in place and are being followed by the Staff 

Director. Many of the difficulties have occ~rred because having the 

Staff Director as a presidential appointed in a mixed commission has 

provided too many opportunities for management beyond the control of 

those Commissioners appointed by the Congress. ' 



260 

8 

We believe the, Congress should not pennit the situation at the 

Commission to continue. We are aware that the Commission has this 

year asked for an appropriation with its activities combined under one 

line item to provide more flexibility, This GAO report, if it does 

anything, unders(:or~s. the need for less rather than more fl exi bi l i ty. 

We would make several suggestions for recreating order out of chaos. 

First, the funds appropriated for the Commission should be used to hire 

no non-career civil service staff except for one assistant assigned 

to each Commissioner. We believe also that the Staff Director should 

be a top-level career civil servant with management experience. At 

the very least, the Staff Director should be instructed by the Congress 

to abide by laws and regulations governing the management, appointment, 

and promotion of employee~ and frequent, detailed reporting requirements 

on the status and use of funds ought to be obtained from the Commission 

by this Committee and other relevant committees: There must be some way 

to stanch this continuing flow of the taxpayers' money into the 

management mess the Commission has become. 
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Mr. EDWARDS. Thank you, Ms. Berry.
Mr. Kastenmeier? • 
Mr. PENDLETON. Mr. Chairman. 
Mr. EDWARDS. We will recognize you next, Mr. Pendleton. 
Mr. KAsTENMEIER. Yes;· I will be brief~ Mr. Chairman, 1 know 

that there is another vote on. 
I do want to commend you for the hearing. Regrettably up to this 

point I think too much has been emphasized about the nature of 
the GAO report, or motivations, or the rhetoric in. back of the 
whole thing. But as one who is used to the legislative process, I am 
well aware that there are many GAO reports. If my friend, Mr. 
Sensenbrenner, from my State, for example, would get one on the 
Legal Services Corporation, there is no point in questioning his mo
tives. That sort of thing is part of the process.

I think whoever said that notwithstanding, any agency, inde
pendent office, has fo accept the GAO audit, partial or ·complete at 
face value, really that is what the game is. I think the best re
sponse is your own informed testimony on the issues raised, rather 
than on the other aspects, which tend to, I think, have crowded 
this hearing. 

In that regard, of course, we know that each of you is not person
ally familiar with all the facts, and would not have been necessari-

- ly at the time of the audit. I assume. that Mr. Latham, who has not 
been with the Commission long, at least not 'in his present capac
ity, of his own knowledge would not necessarily know all the facts. 
But you do have access to the records, that each inform yourselves, 
if you care to, and to the extent that you are able to do so, and 
respond, and that is what this is all about. 

I hope that in this hearing, and if there is an ensuing hearing, 
we can fully flush out these questions and the public can reach a 
conclusion about them. -

I know that Mr. Pendleton concerned himself about whether or 
not the panel would have as great an attention as the GAO report 
itself.. I think the indication is from the media attention here, the 
press and television today, that the answer is yes, you have-and 
from this full committee room-your responses are entitled to, and 
will get, full public attention. I hope we can objectively now ana
lyze the response. 

I yield back my time. 
Mr. EDWARDS. We will recess for 10 minutes for a vote in the 

Chamber of the House. 
[Recess.] 
Mr. EDWARDS. The-subcommittee will come to order. 
Since Mr. Kastenmeier had the first 5 minutes-and we will be 

operating under the 5 minute rule-I recognize the gentleman 
from Wisconsin, Mr. Sensenbrenner. 

Mr. SENSENBRENNER. Thank you, Mr. Chairman. I don't think I 
am going to take the full 5 minutes. 

I would just like to point out that the testimony that Commis
sioner Berry submitted, and the lack of allowing Mr. Latham to re
spond, shows the patent unfairness of the procedure that the chair
man and the Democratic majority of the committee have conducted 
this hearing under. Mr. Latham and the commission members, 
with the exception of Commissioner Berry, complied with the spirit 
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of our advance filing rule, and they filed all of their testimony yes
terday, which the staff on both sides had the time to review it.1 

However, Commissioner Berry's testimony was not received until 
noon today, and that gave her the time to review Mr. Latham's tes
timony. Commissioner Berry's tes~imony refutes the testimony that 
Mr. Latham was not allowed to give, on a point by point basis. 

Now, that is just plain patently unfair, and would flunk any 
court review of procedural due process, which this committee has 
been so zealous in protecting. I don't think that it is really worth
while in asking questions relative to this issue, again, because Mr. 
Latham's testimony was a matter of public record last night. Com
missioner Berry responded to it. Commissioner Berry's response 
was given at this hearing, but Mr. Latham was not allowed to even 
say what the response was to . 

. I would hope, Mr. Chairman, that a committee that is supposed 
to guard the civil rights of all Americans would be ashamed of this 
process, as I am ashamed of this process, and that we would never 
undergo this kind of an exercise again. 

Thank.you. . 
Ms. BERRY. Mr. Chairman, may I say something? 
Mr. SENSENBRENNER. No, Ms. Berry, I didn't ask you a question.
Ms. BERRY. Oh, you have got--
Mr. SENSENBRENNER. I am just pointing out that you had a 

chance to respond to Mr. Latham's testimony, which your support
ers on this committee didn't allow Mr. Latham to give. 

Now, you had your chance to speak; Mr. Latham was not given a 
cliance to speak, and I think that speaks for itself. 

Mr. EDWARDS. The gentleman from Michigan, Mr. Conyers, is 
recognized for 5 minutes. 

Mr. CoNYERS. Mr.. Chairman, first I wanted to thank Dr. Berry
for toning us down. I never heard Commissioner Abram before, or 
Commissioner Destro and I was struck by the rhetoric, by the deep
passion, and really, perhaps, the inappropriate tone for the setting
of these hearings. Being only human, I was prepared to meet that 
tone with my own tone, which would have raised it several decibels 
higher.

Fortunately, Commissioner Berry, you intervened with your tes
timony, and you brought us down. You raised the issues that is 
really the purpose of us being here. And so I am very grateful to 
you for that. 

My first question is, How do you recommend that this commit
tee, charged with oversight, find out where the $226,000 went? 

Ms. BERRY. Yes, Mr. Conyers, I will be happy to answer that;but 
first just let me say that my testimony did not arrive here until 
today because I was not given the Commission's testimony pre
pared by the staff director until yesterday, therefore, I didn't know 
what the Commission was going to testify to, so there was no way
for me to write anything. And my testimony is written with refer
ence to Mr. Latham's because I understood he was submitting it for 
the Commission.. So there was no attempt to try to fool anybody.

To try to answer your ,question, I think that the way that we 
ought to try to find out what happened with the $226,000 is to-if I 
were doing it, I would call up here the people who were involved in 
the timesheet mystery, I would also call up here the assistant staff 
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director for management, the one who is in office now as well as 
the one who was in office before, and ask GAO, :first of all, to go 
out and talk to them again and see if they could find out what hap
pened to the funds. I am sure no one is accusing-I am certainly 
not, GAO didn't"""""anyone of peculation, as Mr. Abram put it, which 
I think means, that they didn't steal anything and nobody profited 
by it. But I am just interested in where the money went. So if I 
were going to do it at least I would ask those people, and maybe I 
would ask Ms. Chavez the staff director at the time if she has any
knowledge of--

Mr. CONYERS. You mean we would have to call 'her back to the 
subcommittee? 

Ms. BERRY. I don't know. 
You asked my suggestion. I guess she should know, she should be 

the person who would know. 
Mr. CoNYERS. Now, is Commissioner Bunzel here? 
He is not here? 
Was he invited? 
He was the Commissioner that recommended the resignation of 

the Chairman, if I believe-is that correct? 
Yes. 
So I was very anxious to get a hold of him and to meet him 

today. That was a very unusual request, Mr. Chairman. 
And I wanted to-since you are here, Mr; Pendleton, I haven't 

seen you since that came out-I wanted counsel you to hang in 
there. I don't want you to quit. 

I don't want you to give up. I don't you to get overburdened with 
the criticism and flack of your personal and public activities that 
are under such minute scrutiny. 

You stay right in there, because I have got a lot of things that 
you said that I plan to make public, and they don't have anything 
-to do with the subcommittee's oversight. 

You know this is an election year~ and so I want to prove the bad 
faith of this operation by merely quoting you. Now, if you weren't 
the chairman, it would be all water under the bridge-you know 
how these things come and go so fast. Who would care? 

So I am planning to "dis-elect," or let's put it more positively, I 
am planning to bring on board, new Members of Congress, based 
on some almost incredible statements that you are reported to have 
made. I would, if I were going to increase the decibel level of this 
hearing, I would repeat them to you and ask you to under oath tell 
me that you said it, but following Commissioner Berry, I am not 
going to do that. 

Mr. SENSENBRENNER. Would the gentlemen yield? 
Mr. CONYERS. Not at this moment but a little later. 
Mr. SENSENBRENNER. OK. 
Mr. CoNYERS. Now is the staff director of this operation here? 
Would he raise his hand. 
OK; put it down. 
Now, Mr. Staff Director, I want to ask you just one question. Do 

you promise to follow the law on consultant hiring, promotions,
and the filing •of papers appropriate to the spending of the money
that comes into the Commission? 

Mr.LATHAM. Yes. 
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Mr. CoNYERS. Thank you very much, I am very reassured to have 
your promise to do tlui.t. • 

Now; I want to yield to my colleague £rom Wisconsin . 
. Mr, SENSENBRENNER. I just want to ask my friend from Michigan 

if he has his "Abram fo;r Chairman" button on today?
Mr. CONYERS. I forgot it; I am sorry. 
Ladies and gentlemen, what has happening here· is lowering of 

the function of a very important commission. The tone, the highly 
val!,led personal opinions, this overarching crede~t~m of "what I 
believe', and "what I have done." We are all civil nghts le_aders, 
everybody on both sides of the committee, everybody in this room. 

We just passed today, the extension of the Martin Luther King 
Commission, for which I congratulated nearly the entire Congress
for an incredible legislative act, and one that is yery important. 
Here you are charged with reducing racial tensions in and out of 
the Government, and we get into the incredible political atmos
phere of talking about who is a social engineer and who isn't. What 
in God's name is a social engineer; and am I one? 

Mr. ABRAM. Yes. 
Mr. CoNYERS. But if I am, what difference does it make? 
This is not what we came here to do. Not to accuse one another 

of how we see the civil rights struggle. 
It is not that you are not e11titled to your opinion, but as a public 

Presidentially appoin:tecl member .of a national advisory commis
sion, we are really not here-and nor it is your job in your own 
hearings, nor certainly not on the public trail making all these 
darn private speeches that I hear .so much, coming from the chair
man, in particular-we are not here to find out what you personal
ly think about the civil rights movement, its leaders, the Congress, 
or anything ~lse. All of that demeans the role for which you were 
appointed. 

So please, join with me, one who is capable of matching rhetoric 
decibels at any level, in toning this stuff down. Let's try to disagree
with as little politics as possible.

It won't matter to me or the committee, but it does matter to 
America. You have got a historic role. 

We are still trying to educate millions of Americans· about overt 
and unconscious racism. And many of the things that we do make 
a mockery of the goals that we both do hold in common. 

And now I will yield to any member at the witness table who 
would like to make an observation or a comment. 

Yes, sir, Mr. Abram. 
Mr. ABRAM. Mr. Chairman, may I be recognized on the request of 

the distinguished Congressman from Michigan? 
Mr. EDWARDS. Are you asking a question, Mr. Conyers, or are 

you asking for a statement. 
Mr. CoNYERS. No; I am asking for a brief response. 
Mr. ABRAM. Your point goes, Representative Conyers, to the 

heart of an issue. The civil rights movement is concerned with 
equal opportunity, individual rights, and color-blind nondiscrimina
tory society. That is the civil rights movement. 

That is what we are designed to protect and overlook in the Civil 
Rights Commission. We are not charged with respect to recom
mending certain levels of food stamps, no matter how desirable 
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they may be; certain levels of welfare payments, no matter how de
sirable they may be, as political matters on the political agenda. 

What I mean, sir, and I described it in an article that will appear 
Monday in the Harvard Law Review, is the contest over two issues. 
One, issues of civil rights, which was a mighty movement in this 
country, which you, and as you say others joined, in which there 
was no debate, and shouldn't be any debate, and those are the fair 
shakers, the civil rights movement. On the other hand, there are 
those who believe in certain levels of expenditure for various social 
purposes, certain results they wish to see achieved in America, and 
they are entitled to their views, sir. And you may be right, or I 
may be right, and maybe we agree, I am just simply saying that 
social engineering should be conducted in the congressional and po
litical debates, but has nothing to do with civil rights, of which we 
are the overlookers on the Civil .Rights Commission. That is all 
that is involved. • 

Mr. EDWARDS. The time of the gentleman has expired. 
The gentleman from California, Mr. Dannemeyer. 
Mr. DANNEMEYER. Thank you, Mr. Chairman. 
I think the cause of the work of the Commission would be well 

served if we would openly state, I think, what issue is at the'. 
bottom of the controversy, as I sense it today, and that is everyone 
in the room agrees with the existence of the concept of equality of 
opportunity. 

We are now struggling with those who favor equality of results 
through the mandate of law, and those who choose to leave that to 
the marketplace and individual abilities of people striving through 
their God-given talents. If we would recognize that there are legiti
mate points of view on both sides, and go about our business, I 
think the interests of the Commission would be well served along 
with the commissioners. 

But what I see is happening is that those who espouse the philos
ophy of equality of results through the mandate of law, are using 
their position on the Commission as a means of stirring up 8f$ 
much trouble as they possibly can, in order to cause a cloud to 
come into existence at7.d nurture the tendency of this. town to feed 
upon those who come to serve. Whether or not they will be success
ful in that objective of driving from office a very capable person, 
remains yet to be seen. 

But I suspect those who use the pen, and those who use the 
voice, to think, to help frame what we Americans think about 
through the media, are having a field day on this dispute of a fun
damental issue at the bottom of this whole controversy. 

With that modest observation, let me get to some questions that 
hopefully may shed some light. To any of the commissioners who 
would choose to respond. , 

Were any restrictions imposed or threatened against Commission 
testimony, or witness, or this hearing by subcommittee member or 
staff? If, yes, what were those restrictions, and were reasons given?

Mr. LATHAM. Congressman, if I may respond. 
May I hear the questions one more time, please? 
Mr. DANNEMEYER. Were any restrictions imposed, or threatened 

against Commission testimony, or witnesses for this hearing, by 
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subcommittee member or staff? If yes, what were tliose restrictions 
and were any reasons given? 

Mr. LATHAM. Congressman, as I understand it, from one of my 
~des, majority counsel attempted to have us com~ down here much 
sooner after the GAO report was initially released, and we saia we 
needed more time fo prepare the testimony that I prepared, and it 
is my understanding that at that time there was an attempt to say 
that if we were to get more. time to prepare our testimony, and 
have a later. hearing date, we would have to agree not to raise 
issues of due process, ·such as how the GAO audit was, in fact, con-
ducted. • 

~pecifically,• I have a memorandum from one member of my staff 
who said, and. if I may, it is a short memorandum, I will read it. 
This is a memorandum from William A .. Lewis, Jr:, Acting Assist
ant Staff Director for Congressional and Public Affairs, and he is 
by the way a career civil servant. This memorandum is addressed 
to me dated, March 31, 1986: 

I held a lengthy meeting with Stuart Ishimaru this morning regarding the possi
ble postponement of the hearing where the Commiss1on will formally respond to the 
recent GAO testimony of March 25. Mindful of ·your desire to have the hearing no 
earlier than April 21, 1986, I approached Stuart about delaying it until that week. 
Stuart responded that he felt the Commission had been given an adequate amount 
of time to review the GAO testimony findings and that he was inclined to stay with 
the tentative ,April 10th date. 

I should point out, Congressman, parenthetically, that the GAO 
had many months to work on its report. It was presented March 
25, and we are talking here about a proposal for ·a April 10 date. 

"Moreover, he"-that is referring to Mr. Ishimar-u-
reiterated that he was "personally insulted" during his conversation with Helen 

White 

Who is another one of my aides-
and that "he was used to working with cordial people, like the Staff Director or 

you." Once he had that off his chest, we began to make some progress.
I eventually got Stuart to move from the 10th to a later date but he refused to be 

pinned down to a date certain. Moreover, in exchange for moving the hearing back 
to the week of the 14th or 21st (I made it clear that is the week I want) 

To wit the 21st-
he set several preconditions in.order to facilitate this accommodation. 
(1) He would want the Commission statement testimony to deal solely with the 

merits of the GAO findings. That is, he would assume the Commission would riot 
raise any "fairness" (i.!;l. equitY.) or "timeliness" arguments if the hearing is delayed. 

(2) He would want a working draft of our written statement testimony 7 days in 
advance, and the final document at least 48 hours in. advance (the 48-hours advance, 
according to Stuart, is merely Judiciary Committee policy). . 

(3) He would want an agreement to the above conditions in writing prior to the 
formal invitation to testify being !lent to the Commission. 

The final paragraph reads: 
In short, I found Stuart difficult to negotiate with regarding this matter. He is 

quite upset with the Commission at this point and it was only at the end of our 
conversation that he said he wanted to ''be reasonable" and "accommodate" our re
quest. I believe he will agree to the week of the 21st if he is satisfied with our ef
forts regarding the conditions precedent he has set out. 

So there was an effort,.~in response to your question, Congress
man, to get us to not to raise the issue of fairness. 

Wir. DANNEMEYER. Thank you. 
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How have the interests of the American people been damaged by 
not having an objective audit of the Commission for the 1978-85 
period in accordance with due process rights in the GAO manual 
and pursuant to a bipartisan request? 

Mr. DESTRO. Mr. Congressman, if I may attempt an answer to the 
question. I may have a slightly different approach to this. 

One of the main restrictions that we are laboring under here, is 
not even so much a due process problem, as it is a lack of informa
tion. It is not that the Commission is opposed to having the GAO 
do an audit, as I indicated the Commission voted unanimously at 
its first meeting in Hunt Valley, MD, to ask for a GAO audit to 
give us the condition of the agency. 

What we are really taiking about, and what Commissioner Berry 
mentioned, is that we should respond to questions-legitimate 
questions-concerning the condition of the agency. The problem 
that I, as a member of the Commission coming before you today is 
that we have only partial responses to questions. If we had provid
ed you with a copy of the tape of the GAO response, and of the 
GAO discussion with the Commission staff, it would have been 
clear to you that the problem is that those requesting the audit dic
tate to the GAO what the questions are. If the question isn't asked, 
the GAO isn't going to give an answer to it. That was the frustrat
ing thing I found as the maker of the original motion for a GAO 
audit that we basically had to give the GAO the questions on which 
we wanted to be audited. 

Now, I don't believe in self audit. I think we do have an obliga
tion to this committee, and to the American people to answer ques
tions as to how we spend our budget money, but the problem, as in 
all endeavors, is that if you ask the wrong questions, you get the 
wrong answers. If you don't ask all the questions, you don't get all 
the answers. 

If the American people don't have the benefit of all the ques
tions, there is no point in continuing. There is a point in continu
ing the full process, but it is just that we should be called in to 
answer all the questions at the same time. Otherwise we give
people a misleading impression. 

And that really, I think, sums up what I consider to be the con
straints, of this process. It is not a formal constraint by anything
that this committee has done. The constraint is that if we don't 
have all the information from GAO, we can't make a judgment as 
to what we should fix, because we don't know either what it is 
broken, or where the cause lies. 

I think, as a member of the Commission, or as members of the 
Commission, we want to fix whatever problems exist. We do have a 
position of public trust. But it certainly doesn't make me very com
fortable, as a person holding such a public trust, not to be able to 
have access to all the information that I need in order to carry out 
that trust. I think that is the limitation that I feel. 

Mr. DANNEMEYER. Thank you. 
My question for Ms. Berry. In 1981 and 1982 you traveled at 

Commission· expense to the west coast over the Christmas and New 
Year holidays; what official business, if any, was conducted during 
these trips? 
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Ms. BERRY. I have no idea at this time, but I will be happy to 
provide it for the record. 

If I had know you were going to ask me that-I just don't have it 
with me. 

[The information follows:] 

.. 
I. 
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UNITED STATES 1121 Vermont Avenue, N.W. 
COIIIIISSION ON Washington. 0.C. 20425 
CIVIL RIGHTS 

Honorable Don Edwards 
Chainnan. House Subcommittee on Civil 

and Constitutional Rights
House of Representatives
Washington. DC 20515 

Re: Oversight Hearing on GAO Audit of Commission. 4/22/86 

Dear Chainnan Edwards 

In response to Mr. Dannemeyer's -question: In 1981 and 1982 you
traveled at commission expense to the West Coast over the Christmas 
and New Year hol~days; what official business. if .any. was conducted 
during these trips? J (Transcript. p. 69): 

Response 

According to records kept at the time. I spent 16 hours in transit 
and in meetings with local education officials in Los Angeles to discuss 
civil rights issues. J also spent 32 hours. cumulative, reading material 
·related to ongoing Commission projects and preparing cciirmentary and 
analysis in connection with these materials. 

Sincerely, 

-ll,-z✓.:~7 ,77---~ .,./. 
la:; Frances Berry I' 
Commissioner / -

I. .. 
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Mr. DANNEMEYER. Yes. 
Is it true that you had a large suite, at Commission headqui:µ-

ters, which was luxuriously furnished with a top-grade furniture at 
Commission expenses; at the time that you had this suite did any 
other commissioner impose a similar expense on the Commission? 

Ms. BERRY. When I first was appointed to the U.S. Commission 
on Civil Rights, as a matter of policy, the Commissioners' author
ized the Chairman of the Commission and myself, I was the Vice 
Chairman then, to have an office at the Commission, and that each 
Commissioner could have an office at the regional headquarters 
nearest to where they lived, in the cities where they worked. And 
that was a policy made by the Commission. 

Pursuant to that policy, sir, I indeed did have an office at the 
Commission, whether you call it luxurious that is a matter of 
doubt, but let's assume it was luxurious. It had furniture which 
was bought by the Commission, which is now in th~ staff director's 
office. It is still at the Commission. 

Mr. DANNEMEYER. We have gotten at the core of the controversy. 
Ms. BE...'?RY. The chairman had a office at the Commission, too, 

and that was all done pursuant to policy at that time, sir. 
Mr. DANNEMEYER. Before the formal request for this audit did 

you have discussion with any subcommittee member or staff person 
concerning a request for this type of audit. 

Ms. BERRY. Did I have a discussion before the request-not that I 
remember.. I don't know the exact date when this was requested, at 
this time, but I do not remember discussing that, no. 

Mr. EDWARDS. The time of gentleman from California has ex-
pired. 

The gentlewoman from Colorado? 
Mrs. SCHROEDER. Thank you, Mr. Chairman. 
Mr. Abram, I chair the Civil Service Subcommittee and, like you, 

worry a lot about whether or not we emphasize merit. That is the 
whole focus of the Civil Service Subcommittee. 

The GAO details a number of irregular promotion patterns at 
the commission that worries me a lot. There are two individuals 
that were hired at GS-7 level, one was promoted to GS-11 within 9 
months. I can tell you that is quite extraordinary. And the other to 
a GS-12 within 13 months; and that is even more extraordinary. 

I understand one of these employees is the former roommate of 
your son, and the other one was a good friend. In fact, one of them 
wrote an. article in this magazine talking about how he got his job 
through "pluck, grit and nepotism," when it is really supposed to 
be merit. 

I don't like to bring these out, but these are the kind things
that-we have had so much rhetoric floating around-these are the 
kind of things that were in the GAO report. They are very disturb
ing to us. 

Mr. ABRAM. Mrs. Schroeder, I know nothing about that. If you 
want Mr. Latham to testify, I am sure he would be glad to do so. 
But he should have been permitted to testify. 

Mrs. SCHROEDER. Do you know if you were used as a reference by
either of the two? 

Mr. ABRAM. Oh, I have been used as a reference by several 
people. 
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Mrs. SCHROEDER. Do you know if you used by either Matthew 
Cooper or David Schwartz as a reference. 

Mr. ABRAM. Yes, I was. 
Mrs. SCHROEDER. Don't you find it rather extraordinary--
Mr. ABRAM. They are extraordinary-people. A graduate, one of 

Columbia, and one Harvard, I believe. Or maybe both are from Co
lumbia. They are extraordinary people. What can I say to you. 

Mrs. SCHROEDER. Did they have any- special expertise, or civil 
rights' experience. 

Mr. ABRAM. They had very splendid ,academic records as young 
people do when they start out and get jobs in my law firm. They 
have that kind of expertise. 

I have no apology to make for recommending them.. I suspect you 
have recommended, two people who had less qualifications. Because 
I think they are splendid. 

Mrs. SCHROEDER. Sir, do you think I only know people with less 
qualifications? 

Mr. ABRAM. I don't know. We all do. We ·all know people-
Mrs. SCHROEDER. I think these are some of the problems-the 

tone of this thing makes it very difficult to deal with it. 
Mr. ABRAM. It does indeed, Mrs. Schroeder. 
Mrs. SCHROEDER. The GAO audit is an audit. They went through 

and they found these two people. 
I can tell you, as I look at this every single day fu. my job as a 

committee chairman, that people don't get that kind of promo
tion--

Mr. ABRAM. I had nothing to do with anyone's promotion or any
one's grade level. If you want to have a response to that, I am sure 
the personnel officer will be glad to give you a response under 
oath. 

Mrs. SCHROEDER. As I say, that is one of the things that con
cerned me a lot about this, this rapid acceleration that has not 
been seen in any agency, and with your name as a recommender. 
This article where the guy is almost admitting-Mr. Chairman, I 
would like to put the arttcle in the record, if you don't mind? 

Mr. EDWARDS. Without objection. 
Mr. SENSENBRENNER. Reserving the right to object. 
What is the source of the article? 
Mrs. SCHROEDER. The source of the article is the "Diary of a Mad 

Bureaucrat," and it is by Matthew Cooper, who is the gentleman 
that we are asking about. It was writtep. by him and he is talking 
about his job at the Civil Rights Commission. 

Mr. SENSENBRENNER. Further reserving the right to object. 
Where was this article published? 
Mrs. SCHROEDER. Columbia. 
Mr. SENSENBRENNER. Is there a specific publication that you 

can--
Mrs. SCHROEDER. "Columbia Magazine," I think it is called. 
Mr. SENSENBRENNER. I withdraw· my reservation. 
Mr. EDWARDS. It is so ordered. 
[The article from Columbia College Today, Winter 1985-1986, fol

lows:] 
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The Lion's Den An open forum for opinion. humor. and philosophy. 

[iJ Diary of a Mad Bureaucrat 
The Bursar's Office was nothing compared to Washington. 

:by Matthew Cooper '84 

It figures.~ Who else but veterans of Morningside Heights 
could create the confusion of the Federal bureaucracy? II 

was 53 years ago that Professors Rexford Tugwell, Adolph 
Berle, and a cabal of Columbia types sped to Washington to 
fonn Franklin Roosevelt's brain trust. Somewhere along the 
way-while fighting the Nazis and rescuing the Joad fam
ily---'they turned that sleepy southern town into a Dantesque 
rucle of paper, paper and paper. Thirty square miles ·of 
bursar's office-with monuments. 

Last fall I plu"nged resume-first into the Capital Culture 
they built. Through pluck and grit and nepotism I landed a. 
job at the U.S. Commission on Civil Rights, the agency 
which issues mammoth-and seldom-read-studies on dis
crimination. With 200 employees and a $13 million budget, 
it's puny compared to titanic departments like Defense or 
Commerce. But it, too, has its share of Systems Analysts, SR 
171's and Flextime Scheduling Modes. After a few weeks on 
the job, ldecided itmight be interesting to record my experi
ences in a diary. 

Five wetks: The epiphany comes when I go to cash my first 
paycheck. Gettipg it requires a diplomatic parry and thrust 
worthy of Metternich. Finally, though, I can pay the rent, 
buy gas, and dine somewhere besides greasy spoons. 

Orso I think. Tina, my teller, says it will take "14business 
days" for my check to dear. 

"But it's,a Federal paycheck." 
"Sir," she snaps, "it's out of town.• Looking down, !seethe 

<thing is routed through Kansas City-even though I work 
two .blocks from the Treasury. I spend the rest of the lunch 
hour wolfing Big Macs. 

Six weeks: Everything looks efficient. Supervisors dart 
through hallways; grimacing. Secretaries are pounding their 
IBM's by 8:30 each morning. Only after a while do I begirHo 
wonder what these people do all day. 

•support staff,• explains the GS-13 who is my Sacajawea of 
the P.iper Forest. "They're Social Systems Analysts, Liaison 
Specialists. You know. The people who make sure you get 
paid on time.• Hmmm. 

5'ven U>ttks: 1leam that the social life of a bureaucrat isn't 
all it's cracked up to be. When I tell my peers where I work 
their reactions fall into two utterly predictable categories. 
The Yuppies think I am a sucker ,to be working, for the 
Federal government when I could be hawking Krugerrands. 
The other crowd, humorless public interest types and bud
~gacademics, assume that anyone working on civil rights 
under Reagan must be a Klansman. I u~ to try and tell 
these people that the Commission does good work. I used to 

Matthew Cooper '84 is a GS-7 Social Scimct Annlyst with th, 
U.S. Commission on Ciuil Rights. 'Needl,ss lo say, these an, his 
personal z.1iews. 

explain that Reagan hasn't chewed up antitliscrimination 
Jaws, he's just barked al them. I used to defend myself. 

Now I don't even bother. "Hi, Matt Cooper.• I introduce 
myself. "I'm with the States' Rights Commission. Hey, don't 
scowl. It takes two hands to tum back the dock." 

Eight weeks: It doesn't do a lot for morale lo have giant signs
asking Y.OU lo report fraud, waste and abuse (FWA, in the 
G.S. vernacular). The;.• even give you an 800 number 10 call. 
What are we supposed todo, call up and say, "I'm looking at 
Gladys right now and she hasn't done a lick of work all 
morning? 

Nine weeks: I discover that bureaucrats and academics have 
a Jot in common. Both make a decent salary; both feel under
paid. Bureaucrats have less to gripe about: Their salaries are 
commensurate with those,in the private sector and they get 
plush perks. (For every dollar a Federal employee tucks in 
'his pension, the taxpayers kick in four.) But the best tidbit is 
job security. It takes so much blood, sweat and paperwork to 
fire a civil servant that no one bothers. A mere one-seventh of_ 
one percent of Federal civilian employees are fired. Sound' 
like tenure? 

Eleven zpeeks: Will ~C?meone please ask the President why 
-we have to W0rk on Ouistmas Eve, but get off Inauguration 
Day, Cmon, what happened to "family values•?, 

~Fourtem weeks: Press coverage of the Commission couldn't 
be shoddier. Today we release the first half of a study. on 
comparable. wor"Jl. The new torch of the women's ·move
ment, this doctrine would require equal pay, not for equal 
work, but for •comparable• workers like secretaries and 
truck drivers. It's controversial, and like anything having to 
do with civil rights it triggers adrenalin.!' not analysis. 

Ourreport, composed of eight essays for and eight against 
the idea! is a tribute to balance and tact. We're all proud. But 
soon we learn that the press has chosen to ignore the report 
and devour ourchairman, Oarence Pendleton, who dubbed 
corilparable worth the •Jooniest idea since, Looney Tunes 
came on the screen.• The headline w:iters have a field day: 
RIGHTS OuEF BU\SffiEQUALPAY. Embarrassed, !feel like a kid 
whose father·showed up at the Little League game wearing 
shorts and black knee-highs. I decide not lo tell people 
where I work. 

Sixteen weeks: I arrive in New Orleans to address a panel on 
voting' rights at the American Political Science Association 
convention. Since my speech is in English, I'm worried 
about how I'll be received, so I call home for the first time in 
eons. My father, the ~n of an .immigrant, teases me about 
,my "fancy trip.• "N' Awrlins!" he squeals. "Look," I say dead
pan, •when -April 15 l'oIIS around we'll know we got our 
money's worth."' He laughs. "Besides, Dad, the Pentagon 
gets $7,000 coffee pot~.· 

a 
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Mrs. SCHROEDER. Let me ask you another question. Supposedly, 
$421,000 was to be used for the third hearing in 1985, and even 
GAO couldn't find the last $175,000 of it; does anybody know where 
it went? 

Mr. PENDLETON. Who are you asking? 
Mrs. SCHROEDER. Anybody; we are wondering where the money 

went. 
Mr. PENDLETON. I would defer to Mr. Latham. 
Mr. LATHAM. The answer is in my testimony. 
May I read my testimony? ' 
Mrs. SCHROEDER. I will read it, you just tell me what part of it. I 

can read. 
I may not have as well qualified--
Mr. LATHAM. You will not allow me to give you the answer here 

because it is my testimony. 
Mrs. SCHROEDER. OK. I tell you what, why- don't you tell us for 

the record, and we will have an answer there then. 
Mr. LATHAM. But you don't,want me to do it in front of all these 

cameras and press people, I take it? 
Mrs. SCHROEDER. Well, can you tell me what $175--
Mr. LATHA:M. If I may read my statement, you would have known 

long ago. 
Mrs. SCHROEDER. The problem is we have limits on our time, and 

you don't. 
Let me ask the Commissioners this question. 
Have you ever had a policy of capping the number of.days that a 

commissioner can bill? ~ 
I understand from your statements that there are no limits 

placed on the number of days that a Commissioner can 'bill. Has 
that ever been taken up in·this era of Gramm-Rudman? 

Mr. PENDLETON. Not that I am aware of; 
Mrs. SCHROEDER. Do you think that it might be a good idea? 
Well, then let me ask you another question. The New York 

Times today reported that the Commission approved last November 
a State advisory report on minority set-asides. This report said that 
set-asides have been highly effective, but it has never been printed 
by the Civil Rights Commission. 

Is there no money for it? why was the State Advisory Cotnmittee 
report that was approved last November, and it is now April, not 
printed, does anyone know? -

Mr. LATHAM. That point, which was not addressed in the GAO 
audit and, therefore, it is not in my testimony, has to do with the 
requirement in Federal law that we give people, or organizations
who are degraded or defamed by Commission statements, an oppor
tunity to respond. We intend to live up to that opportunity, and the 
defame and degrade review will be undertaken before that is pub
lished. 

When the defame and degrade review is finished, it will be pub
lished; unless the Commission makes any other decision. 

Mrs. SCHROEDER. My understanding on the procedure was you 
were to do that before the report went to the Commission for a 
vote, is that correct? 

Ms. BERRY. I was going to say, Congresswoman Schroeder, that 
until I read the New York Times article, I was not really sure why 
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the report hadn't. been published. I had planned to raise it at our 
last Commission meeting and forgot. 

But the Commission procedure, as I have always understood it, 
requires that the defame and degrade analysis be done before the 
report is voted on by the Comµiission, so I understood that when 
we voted on, it, that defame and degrade was already done. I was 
surprised to find out that it hadn't been done. 

I am also curious, because as I read our statute, defame and de
grade is in terms of defaming and degrading any person. And what 
I read in the paper this morning-and that is where I had to read 
it, to find out what was going on-that the staff director said some
thing about it being defaming and degrading some organization, 
which confused me further. 

The procedure, as I understand it, requires a defame and degrade 
analysis to be done before the Commission votes, and we did vote I 
on that report and approv(;ld it. I don't know why it hasn't been 
published yet. 

Mr. LATHAM. May I respond to that? 
Mrs. SCHROEDER. Certainly, because I understood the law to be 

the same as Commissioner Berry. 
Mr. LATHAM. Well, first of all, with the question of whether 

defame and degrade applies to corporations and organizations, I am 
confident that it legally does. 

Second, as to when the review is conducted, it is true that we 
like conduct a defame and degrade review of matters before they 
go to the Commission, where those documents come to the Commis
sion with a recommendation that they be approved for publication. 
In this case the then acting staff director recommended that •it not 
be .published, for reasons that did not--

Mrs. SCHROEDER. Did the Commissioners not know that? 
Mr. LATHAM. The Commissioners knew that it was recommended 

not to be published, but not on the defame and degrade basis. 
When the Commissioners voted that .it be published, it was neces
sary, statutorily required that we do a defame and degrade review. 

I might point out further,. that at the same meeting at which th~ 
State Advisory Committee report,. of which you speak, was raised, 
the Commissioners voted to publish another State advisory report 
out of Kansas which deals with set-asides and recommends set.a. 
asides; that one has already been publIShed. So the fact that 
set-asides are at issue in these State Advisory Co]nmittee repo$ 
has nothing to do with what was pubiished when. 

Ms. BERRY. May I say one other thing, please. 
Mrs. SCHROEDER. ,Certainly. 
Ms. BERRY. I find somewhat troubling, what the staff director 

said, to you in his respons~, because the staff director assumed that 
we wer~ not going to vote in favor of something, he thought, the 
staff director thought, it was unnecessary to follow the procedure 
and to do the defame and degrade in advance. There is sort of an 
assumption that we will vote for whatever the staff di:rector recom
mends. 

The procedure doesn't say that. The procedure says that the 
defame and degrade is supposed to be done in advance. I thought it 
had been done. I didn't know for sure that it had not been done 
until I heard him say that 4; why the report hasn't been published. 
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Mrs. SCHROEDER. I find it troubling, too, because as I read the 
law it appears to me very clear, and it also says, '!any person." 

I would ask unanimous consent to put this section of the law in 
the record at this point because I think it would make it clear, Mr. 
Chairman.? 

Mr. EDWARDS. Without objection, so ordered. 
[The information follows:] , I 
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RULES O~_.PROCEDURE OF THE COMMISSION HEARINGS 

·t,EC. 3. 

(e) If the Commission determines that evidence or- testimony at 
any hearing may tend to defame, degrade, or incriminate any 
person, it shall receive such evidence or testimony or summary of 
such evidence or testimony in executive session. The Commission 
shall afford any person defamed, degraded, or incriminated by such 
evidence or testimony an opportunity to appear and be heard in ex
ecutive session, with a reasonable number of additional witnesses 
requested by him, before deciding to use such evidence or testimo
ny. In the event the Commission determines to release or use such 
evidence or testimony in such manner as to reveal publicly the 
identity of the person defamed, degraded, or incriminated, such evi
dence or testimony, prior to such public release or use, shall be 
given at a public session, and the Commission shall afford such 
person an opportunity to appear as a voluntary witness or to file a 
sworn statement in his behalf and to submit brief and pertinent 
sworn statements of others. The Commission shall receive and dis
pose of requests from such person .to subpena additional witnesses. 
If a report of the Commission tends to defame. degrade or incrimi
nate any person, then the report shall be delivered to such person 
thirty days before the report shall be made public in order that 
such person may make a timely answer to the report. Each person 
so defamed, degraded or incriminated in such report may file with 
the Commission a verified answer to the report not later than 
twenty days after service of the report upon him. Upon a showing 
of good cause, the Commission may grant the person an extension 
of time within which to file such answer. Each answer shall ·plainly 
and concisely state the facts and law constituting the person's 
reply or defense to the charges or allegations contained in the 
report. Such answer shall be published as an appendix to the 
report. The right to answer within these time limitations and to 
have the answer annexed to the Commission report shall be limited 
only by the Commission's power to except from the answer such 
matter as it determines has been inserted scandalously, prejudi
ciously or unnecessarily. 

42 U.S.C. 1975a 
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Mrs. SCHROEDER. We have had a lot of testimony from people 
about how "pro-civil rights" they are. I have a question that has 
disturbed me, and I would. hope disturbs the Commissioner, that 
the Commission's Office of Federal Civil Rights Evaluation, has not 
issued a single analysis since the reconstituted Commission came 
into being. That strikes me as very strange. 

I would hope that you would look into the effects of the Grove 
City decision. I think whether title VII employment disctiroination 
laws are being enforced-I can give you a w4ole long list. I guess 
my question is do you not have money for that; has it been spent 
on other ,things; do you not ~onsider those things important? 

This to me was the heart and soul of what the Civil Rights Com~ 
mission was supposed to be doing, and we don't have those kinds of 
reports, not a single analysis. 

Mr. LATHAM. Well, you are asking a question that goes to looking 
at the effectiveness of our civil rights laws in general, whether 
they work, and so forth, and how well they are enforced. That kind 
of stuff is done all the time at the agency. 

You mentioned Grove City. The Commission has a statement on 
the Grove City issue, for example. 

And that is the next phase of the GAO audit, apparently, is look
ing at how well we meet our overall issues, I mean, our overall re
sponsibilities. But there are, in fact, have been, and are in fact, 
projects underway along those lines, not only in that department, 
but elsewhere. 

Ms. BERRY. Mrs. Schroeder, may I just say that at the Commis
sion Commissioner Ramirez and I had asked after the Grove City 
case was decided, for a report of the impact on enforcement in tlfe 
agencies. Some time ago we got a draft report, and analysis, and it 
was supposed to go back and be updated, we haven't gotten it yet. 
It has been what, 2 years, since Grove City was decided? 

Mrs. SCHROEDER. Yes. 
Ms. BERRY. I did raise this question at the last meeting. This 

staff director wasn't at the agency at the time that it was first 
raised, and he said he would look into it. I hope we will get some
thing. 

But you are quite right it has been 2 years now since the-
Mr. EnwARDs. If the gentlewoman would yield at that point.
I think it is apropos to point out that the General Accounting 

Office report reflects that in at least 10 speeches of the chairman,. 
he exhorts the audience to go out and do everything they can to 
defeat the Civil Rights Restoration Act, which would reverse Grove 
City. 

Mrs. SCHROEDER. That concerns me, because apparently that is 
what the money is being spent for. I know some of the commission
ers in their statement mentioned all sorts of civil rights leaders 
who are now deceased, that they agreed with, and it is always Vfjry 
hard to cross-examine someone who is deceased. But the ones who I 
know that are alive, tend to think that these ~e very important
issues, and we don't see the Civil Rights Cocimissipn acting on 
them. \ 

So I think what we want to know is why are they not acting on, 
the things that people who are alive, the. current civil rights lead-

' 
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ers feel are important. And that is very disconcerting to me as I 
look at how the resources are being allocated. 

They are being allocated apparently much more for speech-giving 
about how there are no civil rights issues. That is what drove me to 
say, why are we wasting money on a Civil Rights Commission 
when the chairman says there are no civil rights problems. 

Now, look, I don't agree with him, but we are wasting the 
money, I think, if you have a commission out there saying there 
are no problems, in using all the money that we give them to go do 
that rather than help us make sure we are continuing to bring 
more people on board. I fmd that very disturbing, ·and mean that 
in a very sincere way. 

Mr. EDWARDS. The time of the gentlewoman has expired. 
My time, I don't really have very many questions. I am interest

ed in the remarks of Mrs. Schroeder about Grove City. 
I know that the chairman, Mr. Pendleton, is very much opposed 

and makes of his opposition in many speeches of the Civil Rights 
Restoration Act. 

How does Mr. Destro feel about it? Are you for or against the 
Civil Rights Restoration Act of 1985-86? 

Mr. DESTRO. Congressman, I would have to respond that are 
many, many0 civil rights issues involved in the Civil Rights Restora
tion Act. I have testimony that I submitted in the Senate with re
spect to the issue of filling the gaps with the Civil Rights Restora
tion Act. 

I find that there are indeed gaps in coverage of civil rights laws, 
and I have testified in the Senate to that effect with respect to reli
gious discrimination, discrimination on the basis of national origin, 
other than the ones that. are mentioned. One of the issues that I 
have raised in other capacities was this gap, and it raises those 
same civil rights issues. 

I am not going to take a position on the Civil Rights Act of 1985 
until all civil rights concerns are addressed. I- think it would be dis
ingenuous of me at best to indicate that I would be for an act 
which purports to fill the gaps when, •in fact, there are gaps large
enough in that act to drive a truck through. Those issues relate to 
particular areas of expertise of mine, and I think are legitimate 
civil rights concerns. . 

I voted on the statement that the Commission made, that is a 
statement of public record, that is the statements of the Commis
sion. My own feeling is that there are problems with the act, and I 
would like those addressed before I take a position either for or 
against it. But that is part of my position as a Commissioner: to do 
some fact finding. 

One of the facts that I saw in my review of the act is that the act 
is incomplete. 

Mr. EDWARDS. Well, I would hope that in the coming months 
while this issue is the largest civil rights issue in the United 
States, that the Commission would report to the American people. 
That is what it is being paid to do; what the effects of the Grove 
City decision of the Supreme Court have been and how much dis
crimination has resulted from it in the four major areas that the' 
Grove City decision affects. 

Mr. SENSENBRENNER. Will the gentleman yield? 
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It would be helpful if the Judiciary Committee would file its 
report that was issued on May 23, 1985, to the American people on 
that subject.

It seems to me that if we criticize the Civil Rights Commission 
for not filing reports, we ought to look at our own record. 

Mr. EDWARDS. Lastly, I .!lon't have any other questions, except
Mr. Abram? 

Mr. ABRAM. Mr. Chairman, it may be instructive, and I mean it 
in this sense, since we have talked at lot about the GAO and its 
audits, as a matter of principle for me to repeat the words of Mr. 
Anderson, who was the person who gave the staff director an oral 
report, instead of a writt~n report, of the findings. And he said 
something, and I think the Congress should listen to this because it 
really runs far beyond the concerns here today. It runs to. the ge
neric report. 

Now, this is Mr. Anderson, of the GAO s~eaking: 
"Increasingly we"-that is the GAO-' are their"-that is Con

gress'-"creature totally, rather than doing our own thing." That 
is on tape, sir. 

Now, if that be the case with respect to GAO, I think the issue is 
much larger than their treatment of this small Commission. I 
think, you might, sir, he very interested in looking into that state
ment from the man who wrote or had substantial part in writing
this report. 

Mr. EDWARDS; Well, I thank you for your observations, Mr. 
Abram. Of course, I think we all are disappointed that the Commis
sioners, actually with the exception of Commissioner Berry, has 
seen fit not to address the issues and the items brought up by the 
audit of the General Accounting Office. Instead, you have come 
once again with your charges of politics. 

Let me straighten you out on one thing. There is ~o politics in
volved in this Member's, or any Member here that I know of, inter
est in civil rights. I have. been here nearly a quarter of a century, 
and there is no politics here.. 

It is a matter of deep personal conviction. It goes to the bottom of 
my soul, my commitment to civil rights. 

When you say politics, you leave me. I don't like that kind of 
word, and I resent very much anybody saying it. We don't say that 
to you about politics, and you shouldn't say it about us. 

The gentleman from Michigan. 
Mr. CoNYERS. Mr. Chairman, I have some questions of Mr. 

Abram. 
Do you have a son named Josh Abram? 
Mr. ABRAM. Yes, I do, sir. 
Mr. CONYERS. Did he have a roommate named Matthew Cooper? 
Mr. ABRAM. He did, sir. 
Mr. CONYERS. Did. Matthew Cooper apply for a job with Commis-

sion? 
Mr. ABRAM. I believe he-I know he did, sir. 
Mr. CONYERS. And used you as a reference? 
Mr. ABRAM. He did use me as a reference. 
Mr. CoNYERS. And got a job? 
Mr. ABRAM. He got a job, and ,I made no recommendations with 

respect to his grade or to his progress in the Commission, ever. 
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Mr. CONYERS. I am happy to know that. 
Mr. ABRAM. All right. 
Mr. CoNYERS. And no one has suggested that-
Mr. ABRAM. And will recommend him again. 
Mr. CoNYERS. Just a moment. What I am trying to f"md out-but 

I am glad to know that-is that he did get a job and he is a gradu
ate of either Columbia or Harvard? 

Mr. ABRAM. I think it is Columbia. 
Mr. CONYERS. You think it is Columbia. 
That is an undergraduate degree. 
Mr. ABRAM. That is true, sir. 
Mr. CONYERS. And that would make him, what, about 22, 23, 24 

years old at that time? 
Mr. ABRAM. I .really don't know, I guess somewhere in that 

range. 
Mr. CONYERS. I presume he had just recently graduated from un-

dergraduate school? 
Mr. ABRAM. I think he had-yes, sir. 
Mr. CONYERS. OK. 
Mr. ABRAM. With a distinguished record. 
Mr. CONYERS. Matthew Cooper was hired on October 29; 1984, for 

30-special needs appointment, as a social science analyst in grade 7, 
which happens, for your information, to pay between $17,800 a 
year to $23,200 a year. So this able young was man was, as we say, 
off to a flying start. And then after that 30-d~y job he got an exten
sion for another 30-day job, apparently the same one, I guess, social 
science analyst, grade 7. That ended on December 27, 1984. 

Then on January 3, 1985, he got a 1-year temporary appointment 
as a social scientist, and that was as a grade 7, with the salary 
range somewhere in the figures that I have described. Did you
know that? 

Mr. ABRAM. No, sir, I did not know that. 
Mr. CONYERS. Then, apparently, doing very good work, in July of 

the same year that he got the 1-year job, he was made a special
assistant, schedule C appointment, which carries grade 11, which 
can net you somewhere between $26,400 and $34,300 a year. Did 
you know that? 

Mr. ABRAM. I did not.. But I do know this, sir, that he has an out
standing academic qualification. And as a matter of fact, sir-

Mr. CONYERS. Now, look, if he went to Columbia or Harvard we 
are not quarreling with his educational background. 

Mr. ABRAM. I am not quarreling with anything the Commission 
may have done with respect to him. Mr. Bunzel, who is an extraor
dinary scholar, I know has used him as a special assistant. He 
must be very good. · 

Mr. CONYERS. He must be. 
As a matter of fact I am asking the chairman to bring him 

before this subcommittee, I would love to meet him. 
Mr. ABRAM. He might like to. meet you; r hope he would. 
Mr. CONYERS. Let me ask you this. Did you ever see him in the 

course of his work and in the course of,your·work? 
Mr. ABRAM. Who? 
Mr. CONYERS. Who? Who we have been talking about for the last 

10 minutes. 
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l.V...r. ABRAM. You have talked about two _people, Mr. Conyers. 
Mr. CoNYERS. Well, I will talk about David Cooper. • 
Mr. ABRAM. David Cooper, there is no such person, that I know 

of. 
Mr. CoNYERS; All right. Well, at least you know who it isn't; How 

about Matthew Cooper? 
Mr. ABRAM. I do know Matthew Cooper. 
Mr. CONYERS. All right. Then I will repeat the question since we 

are getting very lawyer like here. 
Mr. ABRAM. I am not getting very ·lawyer like; I just want the 

man's right name. 
Mr. CoNYERS. Just a moment, sir. Did you in the course of your 

work every meet Matthew Cooper in the course of his work? 
Mr. ABRAM. I have seen him in the office, sir. 
Mr. CoNYERS. Once? 
Mr. ABRAM. I have seen him several times. 
Mr; CONYERS. A hundred? 
Mr. ABRAM. Oh, not a 100, I haven't been there a 100 times. 
Mr. CONYERS. Has he ever done any work for you? 
Mr. ABRAM. No; not that I know of. 
Mr. CONYERS..Do you know what work products he has ever 

done? 
Mr. ABRAM. I do not know what work products, but Dr. Bunzel 

could tell you and the staff director, if you want to hear his testi
mony, could tell you. 

Mr. CoNYERS. Well, now, let's talk about David Schwartz, ana 
then I will be through. 

Do you know David Schwartz?· 
Mr. ABRAM. I do know David Schwartz. 
Mr. CoNYERS. Is he a friend of your son:? 
Mr. ABRAM. He is a friend. 
Mr. CoNYERS. Did he go the same school your son went to? 
Mr. ABRAM. He did. 
Mr. CONYERS. Did they share a room together? 
Mr. ABRAM. I do not know. 
Mr. CoNYERS. Did you ever see him at work? 
Mr. ABRAM. I did. 
Mr. CoNYERS; Once? 
Mr. ABRAM. I don't know how many times. 
Several times; he is now--
Mr. CoNYERS. I am interested to know that. But then did he ever 

do any work for you? 
Mr. ABRAM. Not that I know of. 
Mr. CoNYERS. OK; that is it. 
Mr. ABRAM. But I might add that he is now in Duke law school, 

making a very ime record. They are both very ime brilliant young 
men. 

I don't know anything about the grade at which they were ap
pointed; or any of their promotions; and I have never spoken to 
anybody about it. 

. Mr. EDWARDS. The gentlewoman from Colorado, Mrs. Schroeder. 
Mrs. SCHROEDER. Mr. Chairman, I felt bad because I know the 

staff director wanted to talk a1:JOut the $17,5,Q00 t~.at we are miss-
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ing. During the interim I have been able to find the part of his tes
timony, and I still can't find the $175,000. 

I am reading on page 13, which is the subject. You start out by 
saying the remaining $226,000 including, $51,000 in overhead is at
tributed to other hearings, legal analysis, legal services, and budget
activity operations. • 

So I take $226,000 minus $51,000 I still end up with $175,000. 
Don't you have any line item on that; is it just some kind of a 
kitty? 

There is also the questions, too, about the changing of the time 
sheets, that is very disconcerting to me, for a group concerned 
about merit. 

Mr. LATHAM. Bear with me while I find the relevant appendix so 
I can answer the the question. 

Mrs. SCHROEDER. It is page 13 of your testimony, sir. That top
paragraph. 

Mr. LATHAM. May I be permitted to read my appendix 9, to my 
report, that will answer your question? 

Mrs. SCHROEDER. We have got appendix 9 here too, and still 
doesn't say. It says the remaining $226,000, including $51,000 in 
overhead is attributable to other hearings, legal analysis, legal 
services, budget activity, operations. 

Mr. LATHAM. What you .need to understand about that, in regard 
to appendix attachment 9, is that what GAO was requesting from 
us was an artificial backout of accounting of how money was spent. 
It is artificial in this sense. 

Seventy-percent of the agency's budget is personnel cost. Another 
20 percent is fixed; so it is all a question of how much time of the 
professionals, lawyers, and nonlawyers in other departments, is 
spent on particular projects. 

What happened in this instance was after the fact, GAO asked us 
how lawyers' time w~ spent on this particular project-

Mrs. SCHROEDER. And after--
Mr. LATHAM. If I may ,complete my answer? 
Mrs. SCHROEDER. OK. 
Mr. LATHAM. And we backed out of the total amount expended in 

that budget activity, the amount that we felt was properly and 
rightly attributable to the preparation for that third hearing in 
terms of lawyer time. Now, having done that, w:hat remains would 
go to salaries, overhead, fixed costs, expenses, paper, paperclips, ev
erything else that goes on in terms of paying the people and doing 
the work that is done within the legal services budget activity. 

Mrs. SCHROEDER. But GAO gave you the overhead. And this 
other stuff is-I can't believe that you can't break down the 
$175,000 more precisely than that. 

Mr. LATHAM. It went to all of the salaries to pay the solicitor, the 
general counsel, their staffs, who are working on a number of other 
projects. 

Mrs. SCHROEDER. Well, let me ask, then, why did GAO find that 
three staff members time charges were amended? 

Mr. LATHAM. The problem with the accounting of the time was 
that someone in the office was keeping time for purposes of book
keeping as to what is spent on the, project, who had not communi
cated with the general counsel or the deputy general counsel about 
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their time spent.on the project. That individual recorded zel'.o.~ime 
for the general counsel, zero time for the d~puty general counsel, 
because that person, who by the way was a supervisor, but was not 
one of thefop two people in that department, had not bothered to 
check with the general counsel and the deputy general counsel. -

When it became necessary to go back to those records, which by 
the way are not payroll records, are not timecards, contrary to 
what has been said in the press, and ascertain how much time was 
spent it was found that those records were erroneous. What the 
general counsel did was correct those records including putting an 
attachment on the relevant file showing exactly what he had done 
and there was nothing underhanded about it whatsoever. 

Mrs. SCHROEDER. Commissioner Berry. 
Ms. BERRY. I was only saying that I read all that, and I heard all 

that, but as we say in our ~stimony, it still doesn't answer the 
question about the three people whose timesheets were changed, 
and who said that they did what they did in the first place, and 
why did somebody change them? 

I haven't heard any answer to that yet. 
I would also like to hear from the staff director, I would also 

like-if you don't mind-I also would like to hear from the employ
ees involved, if, indeed, that becomes necessary. 

Mrs. SCHROEDER. I find the same thing. I still don't understand 
that, and I still do not. I just hear you saying the $175,000 went to 
this generic pool. We do better bookkeeping in our office. We may 
not be quite as merit oriented, but we certainly are accounting ori
ented. 

Mr. LATHAM. Do you have a record of time of how much you 
spend on considering civil rights matters, how much you spend on 
considering nonci'Y]l rights matters, and so forth? 

That is the type of issue we are dealing with. 
Mrs. SCHROEDER. That is right. 
Mr. LATHAM. We deal with many issues in the office of general 

counsel and in the solicitor's office, which is also under that budget 
category. And the $175,000 was-

Mrs. SCHROEDER. But law firms do that--
Mr. LATHAM [continuing]. Spent, would be fractured among all of 

the other expenditures in that category, other hearings, other writ
ing, other research, other travel, other overhead, other paperclips. 
It is just not attributable to the third hearing; it is attributable to 
other legitimate Government business. 

Mrs. SCHROEDER. Well, I find it very suspicious, especially with 
the allegation that people went back and amended their charges. 
And I find it a very significant sum to have just.kind of, vanished, 
and we are just supposed to say it is out there. 

L~w firms, which I am familiar with, and everything else, have 
to deal with this every day, and they would .never get away with 
this type of thing. 

Mr. LATHAM. I was in a private law practice in which l ke!!t time 
by, as I recall, the sixth or eighth of an hour, but I don't keep time 
and bill the Government that way, nor could we if we were to get 
our work done. The general counsel's office-

https://spent.on
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Mrs. SCHROEDER. Could you'see someone saying to the IRS, "oh, 
well, we got a $175~000 of expenses here; we don't quite know 
where it is; we--" 

Mr. LATHAM. I have answered your question, Congresswoman. 
Ms. BERRY. May I just say something else? 
I was a little bothered by part of the staff director's answer, be

cause if I heard him correctly, he said, money was spent for various 
projects, and it-was spread out .over this, and that, and not just· for 
hearing, and as I understood it the money was to be used for--

Mrs. SCHROEDER. Was for the hearing. 
Ms. BERRY [continuing]. The hearing, that was the request. 
I also believe we are losing sight of something again, the whole 

purpose of the earmarks, we keep forgetting that, was because the 
Congress, those who voted for the earmark, d_etermined that the 
Commission needed to have less flexibility, so that people could 
keep better track of what the Commission is doing. 

If the earmarks are supposed to do that then it seems to me that 
it requires some accounting of what tlte money is spent for so that 
you could figure out whether the earmarks worked. 

It was Congress' idea even if it seems silly and I'm not saying it 
is, to try to keep track better of the funds; and to simply dismiss 
the issue by a generic term, seems to me doesn't get at the answer. 

Mrs. SCHROEDER. Well, I think you make a point. Obviously, 
there have been a lot of silly ideas that come this place, and maybe 
it was a silly one. But as I remember vrhen we discussed the ear
marking, it was because we wanted the accounting; we were nerv
ous about the accounting. We now look into the accounting and we 
are being yelled out for being political and conducting witch hunts, 
and everything ,else. But that was the whole purpose. I think it 
gave the Commission notice. 

I think a reasonable, prudent commissioner, reading the law, 
saying we are earmarking these funds and we want to know where 
they go, but would assume that is notice that Congress would want 
a .little tighter accounting system then there appeared to be. 

I don't think that that is a political statement. I think that is a 
reality statement. I just don't find the way you dealt with that sat
isfactory, sir. I am sorry. 

Mr. CoNYERS. Mr. Chairman. 
Mr. EDWARDS. Mr. Conyers. 
Mr. CONYERS. May I make a closing comment? 
First of all, I want to thank earnestly the members of the Civil 

Rights Commission and their staff director for appearing here 
today. These are not pleasant hearings. 

They certainly stir the emotions of the Congress and yourselves 
in an inordinate way. I do think it is important for us to recognize
that the chairman has called these hearings on this subject, and I 
want to commend him. 

With all the things we have got to do we could be doing some
thing else. But the concern for civil rights advancement runs very
deep throughout this committee, l can assure you of that. And I 
have been impressed by your commitment to this" cause. 

The fact that we have different jobs inside the Government for 
this responsibility is what brings us here. This may be the begin
ning of a considerable number of further inquiries into this matter. 
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I am just getting into this, it is not the No. 1 issue in my list of 
priorities, but I do think it is worthy of our attention. We are your 
oversight committee; we are your authorizing committee; we are all 
in this together. It is in that spirit, since I am meeting many of you 
for the first time, that I want to thank you for appearing before 
the committee, and I hope that we will continue to have these im
portant exchanges. 

I thank you, Mr. Chairman. 
Mr. EDWARDS. I say, am.en, to what my colleague from Michigan 

said. _ 
We are grateful for your appearance here today. We hope that 

we will be able to communicate with you and converse with you 
again. 

[Whereupon, at 4:25 p.m., the hearing adjourned.] 
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23 JUL 1986 

The Honorable Don Edwards 
Chairman, Subcommittee on Civil 

and Constitutional Rights 
Committee -on the Judiciary 
House of Representatives 

Dear Mr. Chairman: 

As you requested· by your Assistant Counsel, we revlewed the response 
by the Staff Director of the U.s. Commission on Civil Rights to our 
review of the Commission's operations, as presented to the 
Subcommittee in a hearing held on March 25, 1986. In a Subcommittee 
bearing on April 22, 1986, the Staff Director submitted bis response 
to our findings. In additio'O to reviewing· the data presented in his 
statement, we requested additional information from the Commission to 
support the contentions. Howeyer, after analyzing his statement and 
the information provided by the Commission subsequent to the hearing, 
we concluded that they presented no new evidence thp,t would change any 
of our findings. 

Enclosed for insertion in the record is our response to the specific 
points raised by the Commission. Our response follows each of the 
enclosed attachments to the Staff Director's statement. 

Sincerely yours, 

-~¼r:;_;:~
~ossly,n S. Kleeman 
Senior Associate Director 

Enclosure 



288 

ATTACHMENTS TO STATEMENT 

Attachment Page 

I Employment Trends in the u.-s. Commission on l 
Civil Rights 

II Use of Consultants, Temporary, and Schedule C 7 
Employees 

III Referrals from State Employment Service Offices l'i 

VI Affirmative Action 18 

V Awards and Promotions 19 

VI Commissioners' and Special Assistants' Billings 20 

VII Commissioners' and Special Assistants' Financial 21 
Disclosure Reports 

, VIII Commission Travel 22 

IX Fiscal Year 1985 ApP.ropriation Earmarks 29 

X Lobbying Issues 31 

XI State Advisory Committees 32 

XII Use of Commission Automobile 39 

XIII Contracting to Support the Commission's Mission 40 



I 

289 

ATThCi{J,;:i;;.N'l' 

EMPLOYMENT TRENDS IN 
THE U.S. COMMISSION ON CIVIL RIGHTS 

GAO has produced an extensive collection of statistics 
designed to determine whether Commission "consultants., 
temporary. and Schedule C employees were hired in place of 
career staff, leaving career positions vacant." It has 
concl1,1ded that "a l~rge proportion of the empl.oyees hired since 
the Commission's reconstitution were in these three noncareer 
categories" and that "they were, in fact, hired instead of 
career staff." 

The terms in which this question have been framed are 
unfair; the information and statistics marshalled in support of 
GAo·s conclusion are misl~ading and ahistorical; ..nd the 
conclusion itself is false. 

Unfair and Misleading Terminology 

To begin with, the Commission's personnel office objects in 
principle to the use ·of the term "noncareer" -- which has been 
interpreted by GAO's Congressional requesters as synonymous 
with "political" -- to cover the broad category of its ",other 
than permanent" appointments. Although technically many of the 
appointments with which GAO concerns itself are "noncareer" in 
that they do not convey "status" to employees, the term 
"noncareer" is understood by most Federal government personnel
officers and by the public at large to connote Schedule c or 
"political" appointments. To characterize the 212 appointments 
as GAO has as "noncareer" is therefore highly misleading. And, 
not surprisingly, GAO has been fully inconsistent in its use of 
the term. Appointments to positions like Attorney Advisor, 
which should be "noncareer" by GAO's reckoning in that they do 
not convey status, have not been included in the report's count 
of "noncareer" a~pointments. 

Moreover, GAO' s use of the words ·'hires." and "hired" 
artificially inflates and exaggerates its statistics and 
suggests the existence of "trends" which are in fact 
chimerical. What does it mean that the Commission has "hired" 
its "noncareer." employees in ·place of career staff? "During
the first 3 months of fiscal year 1986," the GAO report asserts 
at one point. "the Commission hired 10 temporary and 5 Schedule 
C employees. bringing the total number of noncareer employees
hired since fiscal year 1983 to 212." Does this mean that the 

l 
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CollUllission hired 15 new employees in the first 3 months of 
FY 86? No. Rather. 15 personnel actions occurred. most of 
which involved individuals already on the employment rolls. Of 
the GAO"s "212 bires," at least 24 were personnel actions 
involving persons already employed by the CollUllission; because_ 
of GAO's deceptive use of employment categories. we are unable' 
to determine how many more of the remaining 188 personnel • 
actions involved the same employees, but we suspect a 
cons_iQerable further "double counti~g" has occurred. 

For example. GAO finds that 73 of the Commission's 212 
"noncareer" appointments involved individuals still employed by
the CollUllission as of December 31. 1985, the end of GAO's 
reporting period. But only 9 of these individuals served in 
fulltime temporary outside-the-register positions; almost all 
of the remainder were consultants working, for the most part,
fewer than three days a year; special assistants to the 
CollUllissioners working intermittent or part-time schedules; and 
"bona fide students"' working part-time schedules. 

GAO has contrasted its ""73"'' "'noncareer·· employees with "'55" 
permanent career positions reported unfilled.at the end.of 
fiscal year 1985. The CollUllission did not and does not have 55 
unfilled permanent career positions. The CollUllission has a 
Fulltime Equivalency (FTE) allocation of 236. At the end of 
fisca"l year 1.985, we had .181 permanent employees. GAO has 
subtracted one number from the other to arrive at its 
misleading "55 vacancies" figure. 

Most Federal agencies operate under an FTE allocation, but 
the number does not represent ~he number of actual positions
each agency is required or allowed to fill as GAO apparently
believes. At the U.S. CollUllission on Civil Rights, the only
position ••vacancies" are those for which approval has been 
granted to recruit and ultimately to hire. The departure of an 
incumbent to· a position does not necessarily create a vacancy,
and the number of employees on hand at a given time does not 
reflect the number of FTEs already or yet ·to be expended. For 
the year ending September 30, 1985, the Commission expended 2·12 
Fl'Es. Hiring 55 additional fulltime permanent employees, as 
the GAO suggests would be proper, would in fact place the 
CollUllission in a position of regulatory noncompliance, and would 
exceed its alloted number of Fulltime Equivalencies by 31. 

2 
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Use of Statistics Without Benefit of Historical Comparisons 

Repeated requests to GAO that it concurrently review with 
those at the current Commission personnel operations at the 
former Commission for purposes of comparison were rebuffed. In 
the absence of such a review, it has been publicly suggested
that personnel operations and employment trends at the 
reconstituted _Commission as "revealed" in GAO's report are 
somehow ·unusual." A look at pre-reconstitution Commission 
prac~ices makes clear that such suggestions are inaccurate and 
untrue. 

GAO found that for the 39-month period ending December 31, •• 
1985, the Commission made 212 "noncareer" appointments, and has 
strongly suggested that they were in some way political,
improper. and in lieu of otherwise permanent, career 
appointments . .In the 39 months immediately preceding GAO's 
review period, the Commission made at least 271 such 
appointments. The official personnel records for this period. 
are in GA.O's hands, making exact figures ~ifficult to 
reconstr~ct. Additionally, during the period between July l. 
1979, and September 30, 1982, the Commission routinely failed 
to make and document Schedule C appointments properly. 'The 
Commission's personnel office has concluded that 20 or so 
unidentified Schedule C appointments were made during the 39 
months ending September 30, 1982, .bringing the total "old 
Commission" number of "noncareer" appointments to around 290. 
This figure is more than one-third again larger than that for 
the present Commission. 

GAO found that for the 39-month period ending December 31, 
1985, the Commission employed 41 consultants. In the 39 months 
immediately preceding GAO's review period. the Commission made 
at least 55 consultant appointments. One consultant appointed
during this previous period was later converted to a permanent
position; another received his consultancy immediately
following his separation from a permanent position. 

GAO found that for the 39-month period ending December 31, 
1985, the Commi•ssion made 151 temporary appointments. In the 
39 months immediately preceding GAO's review period, th_e___ 
Commission made at least 216 such appointments. 

GAO found that for the 39-month period ending December 31, 
1985, the Commission made ·•c;mly" 60 career appointments. In • 
the 39 months immediately preceding GAO's review period,
however. although the Commission had benefit of an FTE ceiling 

3 
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always more than 10\ higher than it has been at any time since, 
and although at least 93 permanent employees left the agency
during this earlier period, the Commission made only 67 career 
appointments. Nearly 20\ of these "career" appointments were 
conversions of temporary employees to permanent positions
without a break in service. 

GAO found that for the 39-month period enqing December 31, 
1985,, the Commission made 21 "special needs"' appointments. In 
the 39 months immediately preceding GAO's review period, the 
Commission made almost as many -- at least 16 -- such 
appointments. In at least two cases, special needs 
appointments were given twice to the same employee in less than 
one year. At least one employee was converted dire9tly from a 
special needs appointment to another temporary.appointment. 

The only conclusion that can be drawn from the above 
comparison is that since October l. 1982. the Civil Rights
Commissi•on has relied to a much lesser extent ·on temporary, 
consultant, and Schedule C appointments than did the previous
Commission. In fact, 38 of the 212 such appointments charged
by GAO to the present- Commission actually involve 
employees~hose initial Commission appointments began during the 
pre-October 1, 1982, period. 

No ~rend'toward other than permanent appointments. in other• 
words, can.be accurately discerned at the Commission. 
Moreover. asked at an oral,briefing on March 18, 1986, at 
Commission headquarters what evidence GAO had that might show 
such appointments to have acted to the prejudice of any career 
employees, Paul O'Neill, the GAO Group Director supervising the 
Commission· s audit. admitted that none existed. "'We didn • t say . 
tha,t.," he replied., ~ ~ 

le. 

It ~s important to,make clear,thowever, that the ' 
Commission· s personnel office consider·s the use of such 
appointments to be judicious, prudent, efficient and 
effective. Many of the Commission·s activities involve 
projects or studies of limited duration' requiring' a very
parti~ular expertise;, permanent appointments, given such n!,!eds,, 
are wasteful of p~lic funds and limited Comlliiss·:i'.on resources. , 
The use of temporaTy appointments reduces the need for 
reductions in force once a given project has been completed,
permits tµe Commission to deploy its sk1'lls and expertise as 
projects d_emand, al.lows for more ·punctua'l !:crui·tment,,:- and 

•"" M.._..) -. ) 
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costs less. Moreover, since the Commission's authorizing 
statute will expire 'in 1989, unnecessary increases to its 
permanent staff seem ill-advised. 

Finally, the Commission's use of other than permanent
appointments is in conformance with the encouragement of the 
Office of Personnel Management (OPM) to all Federal agencies to 
make greater use of temporary employees. OPM Federal Personn~l 
Manual (FPM) letter 316-21, dated January 2, 1985, sets forth 
OPM policy on temporary employees, identifies their advantages 
to Federal agencies, and encourages their use. 

Misleading Statistics and Information 

Throughout it~ report, GAO presents its statistics and 
information out of context and without relevant and important
explanation. For example, GAO asserts that "the number of 
consultants more than doubled while the number of Schedule C 
employees·iricreased hearly fou~-fold from 1983 to 1984. During
this time, the number of temporary employees increased by about 
one-third." 

The following facts about this supposed "phenomenon" were 
available to GAO but were omitted from its report: 

1. In the last quarter of F'i 83 alone, the Commission 
released at least 6 consultants and 15 temporary employees in 
advance of an agency "shutdown:" scheduled to begin October 1, 
1983. The great increases in other than permanent appointments
GAO has discovered are largely explained by the Commission's 
"rebirth" after the beginning of F'i 84. 

2. By OPM regulation, "summer hire" appointments terminate 
on their own force effective September 30 of each year. GAO's 
figures do not include_such employees at the start of this 
sample period, but do include them for the finish, thus 
exaggerating the audit's invented "trend." 

3. As previously indicated, the old Commission regularly
and improperly encumbered Schedule C positio_ns with "career" 
employees through such devices as "temporary promotipn" and 
Schedule A attorney advisor authority. Although GAO was 
specifically. advised of this, ·GAO• s report does not include 
employees who ,were serving in such appointments on October 1., 
1983, in its count of Schedule C staff. 

5 
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4. GAO does count individuals on Intergovernmental ~ 
Personnel Act ,.(IPA) detail from universities and other , 
institutions for 1984 and 1985, although the Coimnission's IPA 
positions were not chargeable against our Fulltime Equivalency
(FTE) allotment and IPA detailees were not our employees. 

-GAO ha~. in other wqrds, spared no effort to present its 
findings in such a way as to create the false impression that 
the Commission's other than permanent appointments have 
~ramatically increased since October 1983. GAO's presentation 
of salary data for other than permanent employees is skewed in 
precisely the same manner. 

GAO Response: 

The Commission objected to our use of the term ~noncareer• 
as a characterization of consultants, temporary, and Schedule c 
employees..The Commission is correct that the three employee 
categories do not represent the total noncareer workforce. 
In fact, we referred to these types of appointments as •these 
three noncareer categories• o~ page 2 of our statement. We 
defined each of the th~e.e categories on page ·1 of the attachment 
to our statement and c~nsistently used the terminology as 
defined thereafter. 

The Commission also contended that our use of the terms 
•hires•_ and •hired,• permits double counting of the actual 
number of persons employed, since some employees received more 
than one appointment. That is correct in some instances, and we 
so indic~ted such on·pages S_and 6.of our statement and page~ 
of the attachment. We believe that ·ou_r meaning of these terms ~ 

was clear. We see no inconsistency i_ri the use of the term_,, 
•hire• to-describe an appointment actiori' used to fill "a new~ '~ 
position. Conversely, a count of only the individual employees 
hired would not accurately represent the number of consultant, 
temporary, and Schedule C positions the Commission established 
and filled because some emplo~ees received more than one 
appointment. 

6 
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Even ·though the Commission objected to our statement that 
it had 55 unfilled permanent positions at the end of fiscal year 
1985, that information came from the Commission. Since the 
Commission did not maintain vacancy data on unfilled positions 
for 1985 similar to fiscal years 1983 and 1984, we had to ~ely 
on the Commission's fiscal year 1987 budget request for this 
information. The budget request showed the Commission had ~36 
permanent positions at the end of fiscal year 1985, including 55 
that were unfilled. 

We have not reviewed the Commission's workforce statistics 

cited for the 39-month period immediately preceeding its 
reconstitution. We are currently reviewing the Commission's 
operations before its reconstitution, from 1978 to 1982. 

Similarly, the Commission states that the •old Commission• 
improperly encumbered Schedule C positions with career 
employees. While OPM regulations prohibit persons serving under 
an excepted appointment, such as Schedule A or C, from 
performing •the work of a position in the competitive service 
without prior approval of OPM,• there is no similar prohibition 
against career employees, even under temporary PJOmotion, from 
performing confidential or policy-determining duties, such as 
those normally performed by Schedule Cs. 

The Commission contended that the staffing levels we showed 
for specific dates in fiscal years 1983, 1984, and 1985 are 
misleading. The Commission, however, was not able to pro~de us 
with the staffing levels for the same dates in each of the 3 
years. We agree that these statistics are only a snapshot of 
the workforce at a particular point in time. However, combining 
these statistics with the appointment statistics for 
consultants, temporary, and Schedule C employees confirms an 
increase in employment activity in these categories during 
fiscal years 1984 and 1985 over fiscal year 1983. 
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The Commission contended that w.e s_houl,d: not have counted 

Intergovernmental Personnel Act,aP.point_ments becau~e ·they were 
not Commission employees and did not count against the 
Commission's .f-ul.l'-time equivalency allotment. We agree that 
such appointments are not counted against th~ alloted ceilingi J 

However, our staffing counts were not intended nor did they 
attempt to represent full-time equivalent posi_tions. Our tables 
on staffing were simply counts of the variou~ types of,,-, 
employees. Two Intergovernmental Personnel Act,detailees were 
included. 

"f 
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USE OF CONSULTANTS. TEMPORARY. 1.ND SCHEDULE C EMPLOYEES 

Consultants 
GAO claims to have found procedural violations of OPM 

requirements in each of the 31 consultant appointments made by 
the present Commission it has examined. In order, these 
"violations" are:, 

I. ·None of the files contained a statement of the 
consultants' duties and responsibilities." This charge is 
untrue. During the conduct of GAO's audit, GAO's examiners 
questioned the depth of detail these statements provided, not 
whether such statements existed or were available. The 
Commission has historically used only brief statements of 
duties and responsibilities when describing the tasks to be 
performed by consultants/experts. Commissioner Berry, for 
example. was appointed to a consultancy pending her 
confirmation in 1980. The description of her duties and 
responsibilities read simply: "until confirmed. I would like 
to utilize [Dr. Berry'"s] expertise on program and policy
matters.• Each of the 31 consultants' files in question
contains a statement of duties and responsibilities at least as 
detailed as that for Commissioner Berry.

In addition to material filed in official personnel folders 
(OPFs). GAO had available to it a number of source documents 
concerning the duties and responsibilities of ,our consultants. 
GAO was provided copies of the agency's "Quarterly Report on 
Consultants and Experts'." The Commission also had available 
for GAO review budget infor~ation and subject matter files 
concerning our use of consultants. 

We doubt, in .any case, that "insufficient information" has 
caused GAO serious alarm; based on such information. GAO has 
drawn dozens of conclusions. • 

II. "None of'the files contained the required 
certification that the consultants' Statement of Employment and 
Financial Interests had been reviewed and determinations made 
that no conflicts ,of interest existed." However, GAO failed to 
note that Employment and Financial Interest statem~nts had been 
obtained from every consultant and expert. were on file, showed 
no apparent conflicts. and were provided to GAO for review in 
the course of its audit. GAO failed to discover a single
conflict of interest involving a Commission consultant or 
~-III. "Twenty-one of the cons_ultants' appointments were 
extended when their initial appointments expired. In none of 
the 21 cases was the required documentation on the personnel 
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action forms showJng the number of days wor,ked under the 
original appointments." Throughout •its audit report, GAO 
complains of failure to maintain "required" or "mandatory"
records or certification that are nowhere in the Federal 
government either "required" or "mandatory." OPM regulations 
require that personnel action documents reflect the number of 
days worked under an original appointment when ~ction being
taken·involv.es "conversion to new excepted a,ppointment" without 
a break in service. But the actions at issue were not 
conversions; they were extensions. There is no such 
requirement for extensions. 'If there,wete one, its sole 
purpose wourd be to ensure that consultants given ,.-.,., 
"intermittent" appointments did not exceed the 130 days 
limitation on such appointmen,ts. GAO failed to note that the 
Commission's monitoring system permits it to obtain such 
information on a quarterly basis. • 

IV. Fou~of the 31 consultants worked at least 
"substantially full-time" during appointments supposed to be, 
"intermittent."· 'There is no impropriety involved in such work 
scheduling. A consultant is given a "temporary appointment" if 
it is anticipated that he will work more than 130 days in the 
12 months following his initial appointment. If it is 
anticipated that he will work fewer than 130 days in that 
12-month period, however, he is given an "intermittent . 
appointment." But intermittent appointments do, not preclude
their holders from working "fulltime" as commonly understood, 
nor must consecutive. work days be avoided to comply ¥ith the 
law. GAO seems ignorant of the relevant regulations. Its 
report states at one point that "intermittent e~ployment is 
occasional or irregular employment on programs_, prcjects, and 
problems requiring intermittent services as distinguished from 
continuous employment." Not so. Chapter 304.1-2(5) of the 
Federal Personnel Manual reads: "Intermittent employment means 
{A) occasional or irregular employment {B) on pr:ogr:ams, 
projects, problems, or: phases thereof, requiring intermittent 
service." No mention is made of a distinction between 
intermittent and continuous employment. , GAO has also • 
misrepresented the FPM by claiming that OPM requires "strict 
adherence to the 130-day limit." The same chapter provides
that ~when an inter:mittent expert or consultant w.orks mor.e than 
one-half of full-time employment, i.e., he or she is• paid for 
all or any part of a day'for: mor:e than. 130 days in a ,service 
year, the employment automatically ceases to be intermittent 
and becomes temporary." Even under: such circumstances, OPM 
rules permit the reappointment of the expert or: consultant in 
the next service year: as an intermittent employee. Clearly,
OPM recognizes and has made provisions for: the possibility that· 
the work required of a consultant or expert may exceed initia1 
expectations. Finally, GAO insists ·that "if at any time, it is 
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determined that the employee's work is no longer intermittent 
in nature, the employment must be terminated immediately," In 
fact, such a rule applies only to (1) intermittent appointments
which follow temporary appointments, and (2) intermittent 
appointments which follow other intermittent appointments which 
have been automatically converted to temporary ones. -

V. GAO claims that for "none" of the consultancies in 
question was it possible 'to "adequately evaluate their 
qualifications for their assignments." This charge is 
preposterous. Among our consultants are scholars known 
internationally for their knowledge of the subjects we are 
investigating. Is Nathan Glazer, for example, unqualified to 
advise the Civil Rights Commission on the subject of 
affirmative action in higher education? 

VI. GAO describes five consultancies which it claims are 
"considered by OPM to constitute illegal employment." Judging
by the details of GAO's first such case study, this charge 
seems to be based on error and ignorance. "In our opinion,"
their report reads, the appointment of this consultant "was a 
questionable use of the consultant and temporary appointment
authorities to avoid competitive employment procedures." The 
Commission appoints its consultants under its appropriation 
statute. Public Law 98-183, section '6{a)(3), as authorized by
section 3109 of Title 5, U.S. Code. Federal Personnel Manual 
Chapter 304.l-Sb states that "{u)nder this statute agencies 
may, when authorized in an appropriation or other statute, 
employ experts and consultants temporarily {one year or less) 
or intermittently without regard to the laws for the 
competitive service. position classification, and the General 
Schedule pay grades" (emphasis added). Since appointments of 
consultants are thus explicitly exempted from the operation of 
competitive employment regulations, GAO's charge is based on 
nonexistent. requirements and is Without merit. 

In an effort to establish that ·•consultant A" performed
operating duties outside the proper activities of a consultant. 
GAO relies primarily on a "summary of duties" written by the 
consultant herself and contained in a subsequent application.
Since Commission management assigns consultant duties. the 
consultant's supervisor's description of her duties -
consultant "will provide advice and opinions on problems and 
questions presented by the Commission concerning the Incomes of 
Americans project" -- might seem a more appropriate basis for 
judgment. GAO did review this document, dated November 8, 
1984~ But its report prefers to use the consultant's own 
self-description, stating that her "duties were described as 
including ·overseeing· and 'frequent superv~sion'," These may 

9 
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indeed seem to be operating duties. But are they? In the SF 
171 self-descriptiQn in question., the consultant stated that 
she was responsible for "overseeing the analysis of enrollment 
trends" and the "frequent sup!;!rvision of [a] research 
assistant .. " These two duties, especially in the context of her 
supervisor's description, are not necessarily inappropriate for 
a consultant. 

In order to suggest "questionable qualifications to provide 
consultant services" in this case, GAO is forced to argue that 
consu.ltant work, to be appropriate, must be equivalent to a 
higher grade than GS-11, the one at which "Consultant A" was 
paid.. In fact, grade level is not an "'indication" of 
appropriate use of a consultant appointment. Such an argument
is in no way supported by r~gulations. Undeterred, GAO quotes
from OPM's Economist Series Position Classification Standard 
(GS-110, GS-13 level,_ pp. 30-31), which "describes the GS-13 
consultant economist work as 'the lowest level at which a 
professional economist in the Federal service is expected to 
provide technical advi~e which is relied on in decisions 
concern~ng official government action .... " GAO's report omits 
the rest of this quotation: ," ... intended to affect important 
aspects of the economy of the nation."" GAO would not, one 
assumes, be willing to sugg!:!st that unless an economist is able 
to provide advice.that will lower the prime rate he is
unqualified to serve the Civil Rights Commission as a 
consultant. Such an interpretation of proper consultancy
duti~s travels far beyond anything contemplated by OPM's 
definition of "consultant:• -- "a person who ... has a high
degree of broad administrative, professional, or technical 
knowledge or experience which should make the advice 
distinctively valuable to the Agency."

Although nowhere reflected in GAO's report, the 
Commission· s normal review processes had prev.iously identified 
two of the five consultants·as employees working outside the 
scope of their official appointments, and corrective· action~had 
been taken quite a while before ~he GAO investigation was 
initiated. We do not know how GAO has reached the.conc1usion 
that the remaining three consultants are oz: were performing
unauthorized gperating duties. GAO did not speak to.one of the 
three. In another case., GAO only asked about duties performed
after the employee's appointment as a career civil servant. In 
the third case, the employee pointedly informed GAO of the 
duties she performed as a con.sultant and informed GAO that her 
duties changed, not only in degree, but in kind, when she was·• 
appointed. to a ternporai;y position.:, The documented duties of 
these consultancies wer.e w~ll within the scope of those.. • .., ' 
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enumerated by OPM as appropriate. It is evident from GAO's 
report that its investigators relied for their conclusions on 
evidence provided by others who had no direct knowledge of the 
work performed during these consultancies. 

GAO Response: 

The Federal Personnel Manual requires agencies to place in 
official personnel folders statements of consultants' duties and 
responsibilities •in enough detail to show that the position 
actually requires an expert's or consultant's services.• The 

Commission did not meet this requirement. ln'none of the 31 
cases we .reviewed did the fold.ers contain statements of the 
duties and responsibilities: rather, memorandums cited by the 
Commission typically included only the name of the project for 

which the consultant was being hired and, in some cases, a brief 

description of the consultant's background. Further, the 
Personne1 Officer told ~s that he advised managers not to go 

into detail about consultant duties in the memorandums in order 
not to restrict the consultants' use. He also told us that such 
detail is not required. We disagree, based on the Federal 
Personnel Manual requirement. 

·'I'he Commission did no~ dispute our finding that none of the 
files contained the required certification thatrtlle consultants' 
Statement of Employment and Financial Interests had been 
reviewed and -0eterminations made that no conflicts of interest 
existed. The Personnel·Officer·toid us that no such 
certifications were made for consultants until the end of 
January 1986. 

('C 

We cannot agree with the Commission's contention that the 
disclosure statements were obtained from every consultant and 
expert, were on file, and showed no apparent conflicts. For the 

31 consultants we reviewed, the Commission could only furnish 22 
such statements, including one that was not obtained until after 
the consultant was converted to a Schedule C appointment. On 
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June 12, 1986, the Commission provided us four additional 

statements and told us the others were not available because the 

employees had separated and th!?:j.r official personnel folders 

were no longer at the Commission. However, the Federal 

Personnel Manual requires agencie!l· to :i:'etain the·se statements 

•for no less than five years following the employee's separation 

from the agency". Our review did not attempt to identify 

possible conflicts of interest by the consultants. This is the 

Commission's responsibility. 

The Commission's claim that there is.no requirement to 

document the consultaht·' s days worked when an appointment is 

extended is incorrect. The· Federal Personnel Manual supplement 

on processing personnel actions requires~such notation on the 

extension. personnel action forms. 

The·commission also asserts that it- is able to monitor days 

worked by consultants through its quarterly reporting system. 

We agree .. However, these reports do not.meet the requirements 

for documenting the number of days worked.at the time the 

appointment is extended. Because the reports are prepared 

quarterly, they do not provide sufficient controls to assure 

that time limits are being observed. 

The Commission stated that the substantially full-time work 

schedules we noted for four consultants with intermittent 

appointments were not improper. However, we believe the 

Commission's interpretation o~.the distinctions between 

intermittent and temporary employment is contrary to the Fede~al 

Personnel Manual and its Comptroller ~en.eral decision 

citations. According to the Commission, temporary appointees 

are anticipated to work more than 130 days and intermittent 

L, 
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appointees. less than 130 days ·:i'.n a 12-month period. The· 

Comptrol'ler General has held that temporary consultant 

employment is employment for 1 year or less, covers ·con~inuous 

employment, and could incluae periods of less than 130 days. 

(35 Comp. Gen. 90 (1955) and B-180698, August 19, 1974.) The 

Comptro!ler,cGeneral has also held that an intermittent 

appointment cannot be regarded as intermittent if the employment 

is no.t actually occasional or irregular. (B-193170, May 16, 

1979.) Intermittent consultants may work regular schedules if 

it has been documented that intermittent employment was actually 

intended and there was an inability to reasonably anticipate the 

need· for the services on a full-time basis. (B-110914, July 29, 

1952 and B-180698, August 19, 1974.) Because the four 

consultants never worked intermittently, there was no basis to 

conclude that the Commission intended them to work on an 

occasional or irregular basis. 

We disagree with the Commission that intermitten~ 

consultant appointments must be terminated only in the two 

circumstances it cited. The Commission contends that the 

requirement to terminate intermittent consultants who work 

full-time schedules applies only to follO'w'-on appointments and 

not to initial appointments. The Federal Personnel Manual and 

relevant Comptroller General decisions do not make such a 

distinction between subsequent and initial intermittent 

appointments. 

The Commission stated that the qualifications of its 

consultants should have been apparent to us since the 

consultants included internationally known scholars in the 

subjects it investigates. The stature of the Commission·~s 

consultants was not an issue in our review. Because the 

Commission did not prepare statements of consultants' duties and 

responsibilities, an evaluation of these appointments could not 

be made. Even the qualifications of noted scholars must be 

evaluated within the context of their assignments.which·clearly 

describe work requiring their expertise. While the scholars 
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referred to by the Commission may be well know;n in the civ.il 

rights area, other consultants worked much more extensively at 

the Commission, and these appointments, as noted in the 

following paragraphs, caused us much greater concern. 

The Commission contends that its employment of consultants 

is exempt from the operations of competitive employment 

regulations; however, it recognizes that its authority to employ 

consultants. under 5 u.s.c. § 3109 is subject to the employment 

standards set forth in chapter 304 of the Federal Personnel 

Manual. An agency which believes it had a statutory exception. 

to-these procedures must have OPM concurrence before employing 

consultants w,ithout regard to those requirements. The 

Commission does not have such an exception. As stated in the 

attachment to our statem~nt, the improper employment of 

consultants under chapter 304 of the Federal Personnel Manual is 

not only illegal, it is also wasteful and destroys the morale of 

career specialists. Under these procedures, it is improper to 

employ a consultant to do a job that could be done as well by 

career employees; .to do a full-time continuous job: to avoid 

competitive employment procedures: to avoid General Schedule pay 

limits: or to supervise career staff in performance of operating 

duties. 

The Collllllission disagrees with our conc;:lusion on one of the 

five consultants who appeared to us to be performing operating 

duties. The Commission contended that Consultant A was properly 

performing consultant duties based on her supervisor's written 

description ~f her duti~s and her equi~alent grade level. In 

our view, the pattern of empl~yment must be considered, not 

simply individual employment actions, ,in determining the 

appropriateness of the consultant app~intment. Consultant A's 

appointment immediately followed her temporary appointment at 

the same pay rate, occupation, and office as her consultant 

appointment. Thus, the Commission's actions represented an 

appearance of employing this person in a job that could have 

been performed by a career employee through competitive 

appointment procedures. 
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Furthermore, we- did not~ ,consider the supervisor; s 
description of Consultant A's duties to be adequate. The 
supervisor•s statement was written prior to the day the 

con~ultant was appointed; The employee's statement of her 
duties as a consultant was detailed, written after performing 
such duties, and certified by the employee to be•true, complete, 
and correct. Therefore, we believe her description was more 
useful than the supervisor's statement for determining the 
nature of the work she performed. The Commission also contends 
tha~ supervision is not necessarily inappropriate for a 
consultant. However, the former Staff Director signed the 
required pre-employment certi£icate which stated, in part, that 

her assignment •does no~ include the performance or supervision 
of operating functions.• According to the Federal Personnel 
Manual, supervisin~career staff in'performance of operating 
duties is always improper for a consultant. 

The Commission disagrees with our opinion that ·the GS-11 
equivalent of Consultant A's salary was an indication of 

questionable qualifications for the appointment. Our 
interpretation of the classification standards indicated that 
the GS-13 level would be appropriate for consultant services. 
Consultant A was assigned to the Incomes in America project. 
The Commission initiated the project because civil rights 
legislation and policies in the United States have recognized 

and were directed at eliminating labor market discrimination. 
The project was to examine the growth in Americans' earnings 
over a 40 year period demographically classified by race, 
ethnicity and sex. We believe such work meets the standard's 
GS-13 criteria •to provide technical advice which is relied on 
in decisions concerning official government action intended to 
affect important aspects of the economy of the nation.• While 
the project itself warranted consultant services at the GS-13 
level at minimum, it is doubtful that a person hired below that 
grade level could provide adequate advice at a level appropriate 

for consultant services. 
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The Commission stated that we did n.ot recognize that 
corrective actions had been taken on two consultants we 

identified as performing operating duties. On page 17 of the 
attachment to our statement, we noted .that the Commission 
terminated Consultant D's appointment. However, we also noted 
that Consultant D was then converted to a questionable special 
needs temporary appointment. The Commission informed us after 
our briefing on March 18, 1986, that corrective action was also 
taken on Consultant E. We found no documentation, nor could the 
Commission provide the.evidence of any corrective action upon 
request. Further, our review of the Commission's personnel 
actions for Consultant E indicated that this appointment was 
terminated when his project was completed. 

The Commission's allegation that we relied on individuals 
with no direct knowledge of their work in reaching conclusions 
on Consultants A, B, and C is incorrect.. Our conclusions for 

these consultants were based on evidence in the Commis~ion's 
files. We also i~terviewed eight staff of four Commission 
projects that used consultants, We interviewed Consultants A 

.and B ~n their later capacity as project staff,at the time of 

our review. 
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Temporary Employees 
·To support its overall finding that "the Commission has 

improperly exercised its temporary employment authority,• GAO 
makes a number of specific charges, all of them demonstrably
false, misleadingly incomplete, ,or involving a failure to ' 
comply with nonexistent regulations:

I. GAO alleges that "the Commission did not have an 
applicant supply file policy specifying its temporary
appointment procedures," and implies t~at OPM requires such a 
written, agency-specific document. Section l-12c of FPM
Chapter 333 requires agencies to "have available for inspection 
an up-to-date copy of the detailed procedures followed in 
maintaini~g the ~pplicant supply system of the· agency." But 
this could simply be the relevant FPM guidance, if the agency
has not supplemented the FPM instructions. The Civil Rights
Commission has not supplemented those instructions, and ,our 
personnel office has on hand the requisite up-to-date copies of 
the -r.elevan-c FPM guidance. GAO indicts the"Commission for 
failing to comply with nonexistent regulations.

II. GAO alleges that the Commission has improperly
processed employment applicat.ions lacking date-stamps that 
might ~how when they were received. Not true. GAO may be 
correctly asserting that the Commission does not date-stamp its 
receiv~d applications mechanically; ;for reasons of cost, it was 
decided some time ago to forgo the purchase of a date-stamp
machine. No regulation requires mechanical dating of incoming
employment applications, however. GAO is aware that the • 
Commission maintains a seriaturn applicant receipt log and 
rout~nely hand-marks or manually date-stamps all received 
applications. FPM chapter 333, appendix A-2.b provides that 
•incoming applications should be date-stamped or have the date 
of receipt noted in pen and ink" (emphasis added). ·GAo's 
apparent dismissal, in several cases, of employment.
applications with receipt dates that are rubber stamped or 
marked in pen and ink is not supported by any existing
regulation. ' 
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U.l. GAO .complains that the Co:n.'Tlission-'s vacancy 
announcements for temporary appointments•contained 
"insufficient information ... on the qualifications required ' 
and appl_ication procedures to be followed." We are dumbfounded 
by this alle.gation. In every case, the notifications contained 
substan,tial'ly more information concerning the qualifications 
required of the position than mandated by OPM regulations: The 
smallest des.cdption of qualifications in any of the 
notific_ations. was 74 words· ,l_ong and included as advice the tip 
that "complete descr.iption including substi tut.ion of education 
for, experience is in· OPM handbook X-Il8." Potential applicants. 
were given a name, and telephone number _(including a TDD number) 
from wl}ich they might obtain .more information concerning the 
position. GAO's contention that these notifications ·contained 
insufficient information about "application p:c:ocei:lures to be 
followed'" is similarly incomprehensible. Eyery single 
notification included, at minimum, a statement beginning "How 
to Apply." A1; minimum, that statement read "Send SFI71 (and 
college transcript if applicable) to above address,." This 
statement more than meets OPM requirements. . 

IV. GAO charges that the Commission's announcement files 
conta~n insufficient documentation to demonstrate how applicant 
ratings have been derived., ,Here again, GAO misrepresents OPM 
requirerr.e~ts; no OPM requir,ement mandates "rating"-applicants 
for a register of "temporary, competitive" positions. The only 
"rating_" involved in such cases is a determination of basic 
qualification and/or membership in an appropriate "priority" " 
group (disabled veteran, veter.an, or·-non-veteran)~ The 
requirements for "rating" such applicants are established 'in 
FPM chapter 333 ..1.,,..s and 1-9 and -Appendix A-2d. Insofar as 
"rating" is c_oncerned, FPM chapter 333. l-lc(2}(c) provides only 
that "quali.fied and available applicants shall be considered 
for appointment in established priority order." Simply put,,., 
all qualified and available applicants are eligible for 
selection, except that a non-veteran may not be selected if a 
veteran is qualified and available, and a veteran may not be 
selected if a disabled veteran is qualified and available. The 
Commission's personnel office maintains complete documentation 
for these limited "ratings" requirements. The further 
documentation GAO is so eager for goes beyond the requirements 
of law or necessity. 

V. GAO claims to have found past position announcements in 
our files that lacked "opening dates." Agencies are required 
to notify relevant state employment service offices and the 
local Federal Jobs Information Center whenever they intend to 
fill-·temporary, competitive" positions. There is no 
requirement that such notification be in writing. Agencies are 

12 
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required. to advise the FJIC and local state offices of an 
offici_al -opening date," but that date can be and almost al..ays
is the date of first notific"ation. The only truly important
date"ln any such notification is the closing date, i.e., the 
date after which applications, can no longer be accepted for 
consideration. Agencies can accept applications as soon as 
notification of the appropriate offices has taken place, but 
they cannot accept applications hand-delivered or post-marked 
after the official closing date. Since late. applications
result in ineligibilitY,, all position notifications from the 
Civil Rights Commission carefully specify closing dates. 

Vl. ,GAO alleges that the Conuni.ssion once accepted an 
application after the relevant announcement's closing date. 
The position in question was a temporary, competitive civil 
rights analyst appointment to be located in the Commission's 
Rocky Mountain Regional Office in Denver, Colorado. The 
position ~as announced in Denver, with a closing date of 
March 8, 1985, a Friday. On Monday, March 11, 1985, the 
application was received in "the Commis.sion's personnel office 
in Washington, D.C., noted ~n the office's seriaturn log, and 
marked date-received, March 11. The post-marked envelope does 
not survive, but ,common sense anq familiarity with the postal 
service suggests that the application was submitted in a timely·
fashion. • 

VII. GAO contends that the Commission is guilty of 
"failure to publish vacancy' announcements."· Whether one 
considers "publish" in its broadest context (to make publicly
known; announce, proclaim, divulge, or _promulgate) or narrowest 
(to write or have written), this contention, as should now be 
most clear from ab9ve discussions of 'OPM notification 
requirements,. ~s incorrect. 

VIII. GAO' challenges the employee credentials involved in 
13 specific temporary competitive appointme:its'. GAO claims 
that "OPM requires that announcements specify the standard to 
be used in making the determination of eligibility" for such 
appointments. Blatantly untrue. FPM chapter 316.4-5c(l}(a) 
states that "appropriate state job service and OPM offices must 
be notified in accordance with instructions in FPM chapter 330, 
section 1-5." FPM chapter 330.l-5b holds (1) that "such 
notification must include the period during which applications 
will be accepted," and (2) that "notification should also 
provide information on qualifications." Nowhere in the FPM is 
there a requirement that position announcements, in GAO's 
words, "specify the stc.ndard to be used." Nor, again, do the 
regulations specify notification in writing. GAO alleges that· 
a number of the appointments lacked the GAO "required" 

13 
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cornpet1t1ve qualifications analysis, but· FPM chapter 338, 
Appendix A-lb(2), provides that "when the standard used is 
specified in Handbook X-118, the title of the position for 
which rated, when the same as that used in the Handbook, 
acceptably identifies the standard used." FPM chapter 333, 
Appendix A-3a(6) goes further, allowing that "when the standard 
used is in Handbook X-118, the class title of the position for 
which rated, if the same as that used in the Handbook, is 
acceptable as identificati·on of the standard used. There will 
be no need to repeat the notation 'Handbook X-118' on each 
application·· (emphasis added).

IX. GAO asserts that "OPM requires that temporary
appointments made outside OPM registers must not be made to 
avoid merit principles, to extend other temporary appointments 
or to make non-competitive appointments pending completion of 
examining, referral, or other competitive processes." Although
these requirements are fabricated from whole cloth, GAO 
strongly implies that the Commission has violated them. In the 
first place, temporary outside the register appointments in the 
competitive service are merit appointments by definition, so it 
is difficult to see how they could.be twisted into an attempt 
to circumvent merit. GAO is confused. Secondly, FPM letter 
316-21 explicitly permits the use of temporary appointments to 
extend other, previous temporary appointments (except special
needs and handicapped appointments) as provided in FPM chapter 
316, subchapter 4. GAO is mistaken. Last, GAO argues in 
essence that temporary, competitive appointments must not be 
made to make temporary, non-competitive appointments. We do 
not disagree.

GAO cites nine case study examples of the kinds of improper
Commission exercise of temporary employment authority discussed 
above. Not one of them succeeds in avoiding the inventions and 
misstatements detailed above. Point by point clarifications of 
the circumstances involved in each appointment questioned by
GAO are available upon request. 

-..,, 
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G.1\.0 Response: 

The Commission contends that there is no requirement for it 

to supplement the Federal Personnel Manual's guidance by 

establis~ing an applicant supply file system specifying its 

procedures for acceptance, rating, and referral of appLicants 

for temporary appointments. The Federal Personnel Manual states 

that the general applicant supply system prdcedures outlined~in 

the Manual are considered to be the minimum necessary, and that 

an agency program should be developed in accordance with these 

guidelines to insure the appointment of the best qualified and 

available individuals. According to the Federal Personnel 

Manual •The [OPM] does not.consider it practicable to establish 

a standard procedure to be followed by all agencies in setting 

up an applicant supply file, applying standards and recording 

considerations and selections. a The need for the Commis,sion to 

supplement the OPM guidance is illustrated by the irregularities 

we found which occurred in the absence of a detailed app'licant 

supply file policy. These include: 

--No Commission policy speci,fying, bow it will document the 

required analysis, of applicant qualifications whiih 

resulted in appointments without qualifications analysis 

documentation and/or questionable appointee 
qualifications. 

--No,Commission policy specifying bow and when it will 

accept and document temporary employment applications; 

thereby allowing the Commiss~on to accept an application 

after the closing date and issue announcements without 

opening dates. 

--No Commission policy specifying how and when it will 

document its required notificatio~ to state employment 
service and OPM offices; therefore, the Commission cannot 

demonstrate that these offices were consistently and 

adequately informed of such vacancies. 



The Commission contends that its employment applicati9ns 

are properly date-stamped and there is no regulation requiring 

mecha~ical dating of incoming employment applications. We did 

not intend to imply that mechanical date-stamping of 

applications is required. In the case of Employee 2 on page 23 

of the attachment to our statement, we found no •date-stamp, 

mechanical or otherwise. Although a mechanical stamp is 

preferable, pen and ink notations are acceptable, as was the 

case of temporary Employee 8 on page 27 of our attachment. 

However, in this case, the application was hand-marked after the 

closing date of the announcement. 

The Commission stated that, ih every case, its vacancy 

announcements contained more information than OPM required on 

quali-fications needed and application procedures to, be 

followed. We disagree based on the announcements we reviewed. 

For example, the qualific~tion section for Employee 2's 

announcement read_: 

"Complete description of the qualification 

requirements including possible substitution of 

education for experience are contained in OPM_.Handbook 

X-118, which is located in any Federal Person11el 0 

Office." 

In another instance, the Commis~ion ann,ounced a position vacancy 

for a Program Specialist, GS-301 and again referred applicants 

to the OPM Handbook X-118. However, even if an applicant was 

able to locate or had access to a copy qf the Handbook, it 

contains no specific qualification standard for the position. 

The Handbook refers applicants ~o another standard, the 

Multi-Group Standard for Administrative Positions. This 

standard specifies quantity pf.experience, but quality of 

experience must be deciphered from the specific duties of the 

actual position, which were only vaguely stated in the 

announcement. 
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W.e believe such information, which t.he Commiss:lon 

characterized as substantially more than required', does· not 

serve as adequate notice to the-public'.~ According to the 

Federal Personnel Manual: 

•Announcements, recruiting bulletins, or simil.ar 
issuances serve as official notices to the general 
public that applications are being accepted to fill 
certain types o~ positions in the Federal ~ervice in 
accordance with merit system principles. The 
announcement should contain enough information ·to 
enable a prospective applicant_to determine reasonably 
well: (1) whether he is qualified and wishes to 
apply: and (2) how, when and where to apply.• 

We also believe it is unreaso?able to expect a member of the 

general public to adequately"interpret tpe qualification 

criteria contained in OPM's Ha~dbook X-118, particularly for 

positions not covered by a specific occupational standard. 

Similarly, we cannot agree that the Commission's 

application procedures meet OPM requirements. For example, the 

vacancy announce~ents do not identify the forms needed to 

document veterans'· prefer~nce or indicat'e where these and other 

required forms may be obt~ined. The procedures also do not 

specify OPM's suggested procedure for persons to indicate their 

intention to apply and what additional time will be allowed for 

filing an official application. 

The Commission objected to our use of the term •rating• to 

describe the determination ~tan individual's qualifications for 

appointment consideration. It maintained theFe is no OPM 

requirement mandating the rating of applicants. Our use Qf the 

term rating is consi.stent with the Federal Personnel Manual 

description. While OPM' s requirements are minimal and do not 

https://simil.ar
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involve numerical ranking scores, ·the ,Federal Personnel Manual 

requires ag~ncies to evaluate applicants' experience and 

education against OPM qualification standards. The Commission 

contends that it maintains complete documentation for these 

ratings requirements. However, we found the Commission's 

records had insufficient documentation of how applicant ratings 

were derived, For example, the records did not show how 

Employee 3's background met the specialized experience 

requirements for ~er appointment or what basis was used to 

justify the selective qualification ·factor used- Similarly, 

Employee 6 was determined to be qualified for a position 

requiring completion of a 4-year course of study even though the 

employee's job application indicated this requirement had not 

been met. Employee 4' s rating form was not in the "files, nor 

did the files contain a required writing sample for Employee 9. 

We disagree with the Commission that vacancy announcement 

notices to OPM and state employ.ment service offices do not have 

to be in writing and'need not specify opening dates for position 

announcements .. The Federal Personnel Manual specifically 

states that these vacancy notices umust include the period 

during-wh1ch appliCations will be accepted.• Furtbe~ore6 

agencies are required to maintai'n a 'cq.ntinuous •list of the 

positions for which the agency is recruiting showing 0 the 

opening date for acceptance of applications and the date that 

recruitment for the position closed. 0 

The Commission's explanation of the circumstances 
surrounding the employment of an individual (Employee 8) whose 

application was received after the closing date of 'the 

announcement notice is questionable. The Commission contends 

the applicat1on was submitted in a timely fashion because it 
received the application on Monday, March 11, 1985, following 

the Friday, March 8, 1985, closing date. However, we found 

that the individual signed and dated his application Friday, 
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March 15, 1985, four days after the application was. ~eportedly 

received by the Commission. This particular case is also a 

further illustration of why the Commission needs a policy on 

when applications will be accepted~ 

We disagree with the Commission's con~ention that vacancies 

need not be published. However, publication was not our 

concern; We found no yacancy announcements or other evidence 

that the required OPM competitive selection procedures had been 

followed for 7 of 23 temporary appointments. 

The Commission contends that the Federal Personnel Manual 

does not require vacancy announcements to specify which 

qualification standard will be used. The Federal Personnel 

Manual provisions cited by the Commission do not contradi.ct the 

·requirement that vacancy announcements must specify the 

qualificati_on..standard used in ~king the determination· of 

eligibility for competitive, temporary·appointments. According 

to the Manual, documentation of the qualification standard used 

must be on the appli:cation form if it is not shown on the 

announcement. Because the Commission did not show the 

qualification standards used on its application forms, the 

standard must be shown on the announcements. Additionally, the 

two F.ederal Personnel Manual citations do not refute the 

requirem;,nt for a competitive qualifications analysis. The two 

citations are the Federal Personnel Manual's guidance on how to 

document the standard used in making that analysis. 

We obtained the Commission's point-by-point clarifications 

for the nine temporary employees discussed in the attachment to 

our statement. However, they contained no evidence or 

documentation we had not already reviewed. 

https://contradi.ct
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Special Needs Authority 
GAO alleges that none of 21 "special needs"· appointments to 

18 Commission employees "had documentation establishing the 
nature of the unusual or emergency circumstances requiring the 
use of the authority." It further alleges that 7· extensions of 
such appointments lacked .necessary documen.tat ion that the 
original conditions for the appointment continued in force. 
Here GAO has asserted that special needs appointments are 
"appropria.te only when the legitimate ·needs of the agency
'cannot be served through appointment unde~ some existing 
authority' and include emergen'cy situations ... - The correct and 
complete citation is_f.ound in FPM chapter 316.4-8.B(l) and 
reads: -:~gencies are delegated auth9rity to make temporary
limited appointments without examination to meet any legitimate
need that cannot be served through appointment under some 
existing authority" (emphasis added). Mor.eover, the only time 
"emergency" is a relevant criterion in the exercise of such 
·authority is when the special needs appointment ·od~urs during
the "summer employment per.iod" LFPM chapter .316.4·-8b{2)(c)J. 
Still, GAO mistakenly insists.that the situation or event 
giving rise to the exercise bf special n-eeds authority must be 
of an •emergency" or "unusual" nature. ,GAO can cite no 
regulation in support of its fict~tious requirement.

Since the "unusual circumstances" criterion is nonexistent, 
it follows that there is no further·reqliirement to document 
it. Until the recent issuance of Installment 20 of FPM 
Supplement 296-33, there was not even a requirement to document 
the basis for special needs appointments on the face of 
Standard Form SO, the official documentation for any and every
personnel action. Installment 20 requires only a 'notation in 
the "remarks" section of SFS0 setting forth the reason for such 
an appointment. Even given GAO's misunderstandings about 
documentation, we are surprised that GAO charged us with 
failure to properl·y document these -actions without asking for 
backup informa.t.ion about them. 

https://appropria.te
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GAO Response: ,, 
The Commission defended its frequent use of the 

noncompetitive special needs employment authority by emphasi~ing 
OPM-'a instructions t.hat'it can be used to meet •any legitimate 
need".• However, we believe the more significant language in 

OPM's guidance is th'at t.lie special needs appointment authority 
b~used·onLy when the agency's needs. •cannot be served through 
appointment under some existing authority.• Thus, by its 

nature·, the special needs appointment is the authori.ty of last 

resort for unusual circumstances. All other exceptions to 
competitive temporary appointment procedures require speci£ic 
appointee qualifications or must only be used in specific 
circumstances. Because of the unusual nature of ±he 
circumstances which would justify this exception to competitive 
procedures rather than use of some other appointment authority, 
OPM requires that agencies may properly employ indJviduals 
beyond the initial 30 day limit only if the work •is essential 
to agency operations, as in the case of natural disasters or 
acts of God;• clearly emergency situations. 

The Commission contended that the only time special needs 
appointments would include emergency situations would be if they 
occurred during the summer employment period. The Federal 
Personnel Manual guidance cited by the Commission permits 
special needs appointments during the summer only if the 

~ 
appointments are necessary to employ persons otherwise 
prohibited by regulations, such as relatives in emergency 
situations. Furthermore, the Federal Personnel Manual.permits 
that the special needs authority would also apply to emergency 
appointments of such individuals outside the summer employment 
period. Although not appointed during the summer, the 
Commission made an •emergency appointment• of temporary Employee 
1 discussed on page 23 of the attachment to our statement and an 

•emergency extension• of his appointment using the special needs 

ii 
I 

63-298 O - 86 - 11 

https://authori.ty


318 

authority. The Commission's actions in this case contrndict its 

interpretation of the emergency special needs appointment 
provision. 

Although the Commission did not document th~ reasons for 

the special needs appointments on the personne,l a~tion. forms·, it 
suggested •backup information about. them• was available_ that we 

did not ask for_in our review. OPM's overa).l recordkeeping 
requirements, which were in effect prior to the period qf ou_r 
review, state that the employee's of.ficial personnel folder must 
contain the facts which establish ~h~ correc~ness of the 

appointment even when no specific documentation requirements are 
stated. Retention of such information in other files does not 

meet this requirement, and none of the official personnel 
folders that we r.eviewed contained such docum~ntation. Neither 
did the Commission present any such ~nformation in its response. 
to our findings, or t9 our subsequent request of May 2.2, 1986. 
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Schedule c Authority
22 Schedule C appointments were made for 17 indiv,iduals 

employed at the Commiss'ion in the period under GAO review. GAO 
charges "two basic deficiencies" in each of the 22 
appointments: "qualification standards were not used and the 
appointments 'Were not properly documented." GAO claims that 
the Commission has violated an FPM requirement "that agencies
establish qualification standards before appointing employ.ees 
to excepted service positions." But S C.F.R. 302.101 exempts_
Schedule C appointments from the procedures set out in Part 302 
and in FPM 302. 

GAO suggests that the Commission has promoted its Schedule 
c employees faster than is allowed by the time-in-grade
restrictions applicable to positions in the General Schedule. 
Schedule C employees are in the General Schedule, but not 
subject to those time-in-grade restrictions. 

GAO alleges "a general lack of employment controls" 
governing·~he Colllll!ission's Schedule C employees. Nowhere in 
the Federa'l government do "employment controls;" "Whatever GAO 
intends by the phrase, govern Schedule C employees. 

GAO asserts that OPM did not offer prior approval of three 
Schedule c upgrades effective March 3, 1985. GAO declines to 
point out that no advance. OPM· approval is r.equired in such 
cases. GAO reports that OPM "could not confirm that OPM had 
approved" a later Schedule C upgrade at the Commission. GAO 
could have confirmed that approval by itself; it bad ava-i.lable 
for evaluation copies of all Forml019s submitted to.OPM during
the review period, including the one notifying OPM of the 
specific action. That Form 1019 clearly indicates receipt by
OPM's Schedule C section on October 7, 1985, and appropriate
OPM approving action on October 9, 1985. Here, as with so many
other unsubstantiable GAO charges and half~charges, a simple
~hone call might have eliminated the need for extensive 
discussion in its report.

Finally, GAO admonishes the Commission for its failure to· 
"cite the OPM assigned position numbers on the personnel ~ction 
documents," thereby preventing· GAO from verifying that the 
Commission's Schedule C employees "'Were performing the duties 
approved by OPM." This last accusation is completely "Without 
merit. The Commission has its own position description
numbering systell_l,. and appropriate numbers are shown on SF50 
forms documenting each Commission personnel action. With each 
OPM submission (Form 1019) involving changes in the duties of a 
Schedule C position, the complete position description -- with 
the agency's number -- is attached. GAO need have looked no 
further to verify Commission Schedule C'employees' duties. 

16 
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GAO Response: 

The Commission's contention that S C.F.R. 3.02•.101 exempts 
it from establishing qualification' standards for its "Schedute c 

l· 

appointments is incorrec.t. The regu;I:atic;m exempts Sche·dule•C 
appointments from "the' specific employment proceifores in those 
regulations but .not the guidance in the Federal,.Personnel 
Manual. A·ccording to the Federal Personnel Manual, as confi,rmed 
py an OPM r,epresentative responsible for Schedule ~ 

appointments, agencies must establish their own qualification 
standard~ ~or po,si ti~ns in the excepted service. with some 
exclusions,. Schedule Cs are not excluded, 

The Commission defends its rapid promotions of Schedule C 
employees b~ observ~ng that time-in-grade restrictions do·not 
apply to such. employees. This is true.~ The Commission also 

• states that there are no employment controls ~overning ,S.chedule 

C employees anywhere .i~ the.~epe~al government. The Commission.
is ove:c:looking the ,intent of

. 

the time-in-grade restrictions and 
other requirements _in the Federal Personnel Manual which 
agencies may follow to, insure that too rapid promotions or other 
excessive deviations from normal practices do not occur even for 

positions to·which the restrictions do not apply. 

The Commission claims that ·prior OPM approval was ,no,t 
required for the three promotions which it referred to as 
upgrades. The Commission's personnel action documents referred 
to these three actions as promotions. We were unable tQ 
determine whether prior approval was required because the 
Commission did not properly document the basis for these 
promotions. Under OPM's pro~edures, prior approval from OPM is 
required for Schedule C positions nWhen an agency changes the 
duti.es or grade of a position, its organizational location·, or 
its reporting relationships, .. ;• Pr'ior approval is not 
required for •a change in grade level only because of greater 
responsibility, without any other essential change ••• • However, 

the personnel actions did not document any increased 
responsibilities associated with the promotions. 
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The Commission continues the defense of its Schedule C 

practices by indicating that we had available a properly 

approved OPM Form 1019 for •a later Schedule C upgrade• for 

which we had indicated OPM approval could not be confirmed. The 

action we questioned was an appointment action, not an •upgrade• 

for the' employee_, The Commission did not provide us with a copy 

of a Form 1019 for this action, nor did OPM have this form in 

its files. On June 12, 1986, the Commission advised us that 

this appointment action was· erroneously processed and has been 

cancel.l~d. 

Finally, the Commission defends its decision not to use the 

OPM-assigned position numbers on its personnel actions for 

Schedule C appointments by stating it has its own position 

description numbering system. Title 5 CFR 213.3301 requires 

that the OPM-assigned number be used on personnel actions. OPM 

assigns a position number to each description of duties 

submitted by the agency for approval under Schedule C excepti.ons 

to competitive appointment procedures. Although the Commission 

assigns its number to a description of duties when it requests 

OPM approval to fill the position, the description is retained 

by OPM and an OPM number is assigned and pl.aced on the Form 1.01.9 

which is returned to the agency. By not using the OPM-assi~ned 

number on its actions, there is no record in the Commission's 

files or in the employee's official personnel folder to document 

that the duties being performed by the employee are those 

approved by OPM. Neithe~ the Commission nor OPM maintains a 

cross index of its position numbering system. 
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ATTACi·:1;:JIT I Il 

REFERRALS FROM STATE EMPLOYY.ENT SERVICE OFFICES 

GAO has investigated allegations that the Commission has 
not hired qualified applicants referred to it by the ...._ ~ 
Washington, D.C., employment service office·. GAO cannot 
substantiate those charges. According· to FPM chapter 330.1-5, 
Fede~al agenc;es are required to notify local state employment
services (SESs) and local OPM Federal Job Information Centers 
(FJICs) whenever they intend to fill temporary, competitive
positions outside OPM's employment registers. GAO has 
concluded that the Commission "'did not have records"' -- at 
least not "'sufficient evidence" -- "'showing 'that this had been 
done." We assume that GAO does not contend that agencies must 
have "certified, return receipt"' evidence of such 
notification. But it remains the case ·that GAO has reviewed 
copies of Commission letters sent to the,Washington FJIC, has 
seen notations on our job announcements concerning notification 
to OPM and SESs, has reviewed the Commission's distribution 
list for announcements of" such positions, and has ·examined 
actual SES referral slips attached to applications we have 
received. In the absence of the kind of notification GAO is 
presumably attempting to verify, how could such referrals be on 
file in the Commtssion's personnel office? 

GAO c"lear1y suggests in its report that there exists some 
regulatory requirement that notification to appropriate
agencies be in writing. Not so. Notification can be verbal,, 
or in the form of a memorandum, letter, or formal job 
announcement; precise specifications do not exist. Typically,
the Washington-area FJIC requests that agencies provide them 
with written information concerning positions to !5e filled as 
"temporary, competitive," but their request is hardly a 
statutory requirement. The Commission has, however, 
voluntarily prepared a written notification and delivered it to 
appropriate SESs and "FJICs 'When it has sought to fill such a 
position. GAO is unable to stat~ otherwise. 

17 
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GAO Response: 

The Commission correctly stated that we could not 

substantiate the allegation that it did not hire qualified 

applicants referred by the Washington, D.c., employmen~ service 

office. However, as discussed in our statement, we were unable 

to assess the merits of this allegation because the Commission 

had no separate records on how many people were referred by 

employment service offices~or, of them, how'many were hired. 

The Commission's statement did not suggest, nor did it provide. 
any evidence during our review, that any such·referrals were 

hired. 

We do not agree with the Commission's position that there 

is no requirement for notifications to state employment service 

and OPM offices to be in writing. The Commission said the 

Federal Personnel Manual provides only that these offices be 

notified of such vacancies. While the section of the Federal 

Personnel Man~al cited by the Commission does not specifically 

address the issue of whether the notification ~e in writing, the 

Federal Personnel Manual does require that •Agencies will 

maintain information and records in such a manner that review at 

any time by representatives of OPM will disclose whether there 

has been compliance with the civil service rules and 

regulations, and OPM's instructions.• This requirement places 

the burden of evidence of compliance on the Commission. Without 

such documentation, neither we nor any other reviewer can 

determine whether the Commission complied with the statute on 

which the OPM requirement is based. 

We did not say or imply that the Commission failed to 

notify state employment and OPM offices of the job vacancies. 

Our concern was that there was insufficient evidence to show 

whether the right and/or necessary information was provided to 

these offices for the appointments we reviewed. 
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'· The Commission statements pertaining to the documents we 

reviewed are misleading. The Commission contends that we 

reviewed copies of letters sent to the .local OPM Federal Job 

Information Center: we found copies of three sucn letters for 

the 13 appointments we reviewed re~uiring such notice. The 

Commission. stated that. we .revie.,,,e_~ its distribution Ii.st f,;:,r 

such announcements: the list is, i~ fact, an OPM bulletin that 

provid.es addresses for the Washington, D.. c., metropolitan area 

state employment offices. However, maintaining a distribution 

list does not provide eyidence that these offices wer~ 

adequate).y notified o.; Colllil\ission vacancies. La~tly,")th~ 

Commission said we examined state employment service referral 

slips attached to job applications: it could only find applicant 

referral slips for 6 of ~5 j.ob vacancies 1:_equirin,g such 

notification., We believe that thi~ demonstra~es the inadequacy 

of relying upon referral slips to qocume~t complianc~ with ~tat~ 

employm~nt service o.ffice n9tification }='equirements. 
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AFFIRMATIVE ACTION 

, GAO investigated the extent to which affirmative action was 
undertaken.by the Commission to hire and promote women and 
minorities. At the time GAO completed its review, the 
Commission '·s accomplishment report for 1985 had not been 
approved by the Staff Director. On March 11, 1986, the Staff, 
Director signed the report and forwarded it to tne Equar
Employment Opportunity Commission.. A copy has been sent to 
GAO. 

GAO complains in its report that because the Commission has 
not established affirmative action promotion goals it is unable 
to measure the Commission's success in promoting women and 
minorities. Promotion goals are not .required of the 
Commission, but we do monitor internal movement, including , 
promotions, as required by EEOC Management Directive· 707A. 

over the last three fiscal years the Commission 
successfully recruited 54 minorities and women in all 
occupational categories. 2 

18 
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GAO Response: 

We received the Commission's fiscal year 1985 
accompl-ishment report of af.firma-tive action on April 3, 1986. 
Similar to its hiring experience in 1983 and 1984, the 
Commission reported hiring a number of women and minorities in 
1985,; however, the report shows the Commission, again, did not 
achieve the specific h•iring goals for the Job categories set in 
its affirmative action plans. The Commission partially met its 
9oal in the professional job category,'but it did not meet its 
goals in the three other job categori~s. The foll.owing. table 
shows the Commission's hiring goals and accomplishments for 
,fiscal year 1985. 

The Commission's statement that affirmative.action 
promotion goals are n_?t required__ is correct. The attachment 
(p. 36) to our statement clearly pointed out that such goals are 
not required. We reeorted the sex and raciai composition for 
most Commission promotions since 1983. However., we did not 
criticize the promotion actions from an affirmative action 
standpoint. 
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The Ccmnission's Affirmative Action 

Hirin;z Goals and Achievenents 

Fiscal Year 1985 

Job categ:>ry Goals Achievements Other hires 

Professional 1 White Female 

1 Asian lllnerican/ 

Pacific Islander 

1 hnerican Indian/ 

Alaskan Native 

2 White 

Females 

2 White Males 

1 Black Male 

Fdministrative 1 Asian linerican/ 

Pacific Islander 

1 linerican Indian/ 

Alaskan Native 

0 2 White Females 

4 White Males 

Technical 1 White Female 

1 linerican Indian/ 

Alaskan Native 

0 1 Black Female 

Clerical 1 Hispanic Male 

1 Asian linerican/ 

Pacific Islander 

1 linerican Indian/ 

Alaskan Native 

0 1 White Female 

4 Black Females 

1 Hispanic 

Female 

Other No goals N:>ne 
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AWARDS AND PROMOTIONS 

GAO was asked to investigate charges that employees hired 
after the Commission was reconstituted .were receiving favorable 
treatment insofar as awards and promotions were concerned. GAO 
found that no such favoritism could be discerned in award and 
promotion patterns. . 

Of eleven employees identified as having received one or 
more awards in less than a year, all but one were career 
employees who had been hired by the Commission prior to its 
reconstitution. The one exceptiorr involved an employee who had 
at one time been employed at the pre-reconstituted Commission, 
had resigned, and had been subsequently reappointed after 
reconstitution. No OPM regulations limit the number of awards 
that can be given or received in any one-year period (see FPM 
chapter 451). In any case, the one employee identified as a 
recipient of three awards in one year was first appointed at 
the Commission years before reconstitution. 

GAO also investigated the question whether any Commission 
employees had been promoted in violation of "time in grade"'
requirements .. GAO could not. find any such employees. "Time in 
grade" does not, of course, apply to employees in the Excepted
Service. For some reason, nevertheless, GAO's report includes 
a listing of Excepted Service employees promoted with less than 
one year in grade.

Despite its finding that "new hires, .in general, had not 
been receiving more favorable treatment," GAO's report
suggested withoµt foundation that "this pattern could be 
changing." At GAO's oral briefing of Commission staff, Mr. 
Anderson confessed that this perceived change was "not 
statistically significant" and promised that "the offending
phrase" implying a change in treatment of careerists "shall be 
struck." We are disappointed that Mr. Anderson did not, in 
fact, strike "the offending phrase."... 

19 
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GAO Response: 

The Commission questions our conclusion that, while new 
hires, in general, had not received more favorable treatment, 
the pattern could be changing. Information obtained from the 
Commission, which it does not dispute, shows that most 

promotions went to career employees and ·employees hired before 
December 1, 1983, until the first quarter of fiscal year 1986. 
In that quarter, 6 of 9 promotions went to employees hired after 
December 1, 1983, and 5 of the 9 promotions were to noncareer 
employees. We believe it is apparent that, with new hires 
getting 14 percent of all promotions in fiscal year 1984, 50 
percent in 1985, and 67 percent in the first quarter of 1986, 
the pattern could be changing. 

The Commission maintains that we acknowledged in the oral 

briefing that the above conclusion was inappropriate and agreed 
to delete it. In fact, the wording used in the oral briefing, 
which we agreed to change, was a ~tronger conclusion that the 
situation •seems to be changing.• We revised the wording from 
•seems to be changing• to •pattern could be changing• to more 
accurately reflect the facts we had gathered. 

The Commission questions why we reported that 10 employees 
were promoted without serving 1 year in the prior grade, since 
the ~mployees were not in positions subject to time-in-grade 
restrictions. We reported the promotions because we were asked 
by the requesters to identify any employees receiving promotions 
without serving a year in grade. Our response made it very 
clear that the time-in-grade restrictions did not apply to the 
promotions. Moreover, as pointed out on page 30 of the 
attachment to our statement, OPM has cautioned agencies to 
assure that their promotion programs do not permit excessively 
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rapid promotions for employees not subject to the restrictions. 

Thus, we believe it was appropriate to report this promotion 
information. 

~ 

The Commission's statement that OPM regulations do not 
limit the number of awards that can be given or received in any 
one-year period is correct. We did not s·uggest that any such 

limitation exists. 

,, 
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ATTACH!-'BIT VI ATTACi-'.Yi.ENT VI 

COMMISSIONERS' 1'.}i'"D SPECIAL 
ASSISTANTS' BILLINGS 

GAO states that "concern was expressed" that the Chairman 
of the Commission and his Special Assistant billed the agency 
on an almost full-time basis for what were "thought to be 
part-time positions.• Thought by whom? GAO's Attachment VI 
cites the relevant section of the Commission's authorizing 
statute, and notes correctly that there is no statutory 
limitation on the number of days which may be worked by either 
the Commissioners or their assistants. Additionally, there was 
no limit on the number of days,that could be worked under the 
old Commission. The Chairman immediately preceding
Mr. Pendleton (Arthur S. Flemming) maintained an office at the 
Commission, apparently worked there daily on a full-time basis, 
and was not fully paid for his time only because his status as 
a retired annuitant necessitated a cap on his personal income. 

As demonstrated in GAO's chart, in FY 1983, Commissioner 
Berry's Staff Assistant billed 261 days, more than Chairman 
Pendleton's Assistant's highest-billed year (239 days in FY 
1985). Finally, as GAO shows, almost one-third of Chairman 
Pendleton's billed time was spent in transit, largely an 
unavoidable consequence of his residence in California. 

In its oral briefing of Commission staff, GAO acknowledged 
that its report does ~at. contend that the time billed was not 
actually worked by Commissioners and their assistants. Some 
Commissioners and their assistants· have had difficulty 
understanding and completing the salary voucher forms required
by the Commission, and we• acknowledge the part~al lack of 
vouchers in the file for some Commissioners and their 

• assistants. Accordingly, relevant requirements. and procedures 
are once again being reviewed with the Commissioners. In 
FY 1986, we established procedures, open to GAO scrutiny, which 
should avoid a repeat of this occurrence. A further note~ the 
official record from which pay is derived is through time and 
attendance cards. These cards are submitted to the GSA, Kansas 
City, on a flow basis for developing the agency payroll. An 
examination of these cards by GAO, which was not done, would 
easily verify the official source document of each individual's 
paycheck.

The GAO report confirms that the. reported work of all 
assistants conformed to the duties described in their job
descrip'Cions. 

20 



332 

GAO Response:· 

There is little in the Commission's -remarks on this issue 
that questions or challenges any of our findings. However, we 
believe the remarks are misleading in two areas, as follows. 

Former Chairman's Billings 

The statement that former Chairman Flemming apparently 

worked at the Commission on a full:;:time basis is not supported , 
by Commission records or by Dr. Flemming's statements to us. 
Commission records showed that he generally worked on a daily 

basis, however, it was less than full-time. 

Dr. Flemming was appointed as Commission Chairman on ·March 

21, 19,74. Bis appointnient ended on April 4, 1982. Comm,ission 

records showed Dr. Flemming billed the following number of 
equivalent 8-hour days from January 1979 through the end of gis 
appointment. -The ·aays for fiscal year 1979 account .for 
three-quarters· of. the year and for 1982 one-hal'f of the y~ar •. 

Fiscal yearr Days 

...; 

1979 16"" 

·i-~ - _ 1980 13.2 .:~ 
•• '1'981 -11~

j: J: ..,:.o.1 l982· ~ -64 
l ·,f- .,,_ J 

,. 1' J. - :)I. ... .. 

We p,i_scussed -the Commission·' s comments w-i.th .J:lr ... Flemming •. ,>'J 

Be stated that to the best of his recollection, the above·'eitated 
- ' • .f .• ' • 

days worked by him ,wei:e ,correct and that h.e: bil-led t_he ..,
·Commission for all the time he worked on Commission business. 
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The Commission• s observation that Dr. Flemming -was. not 
fully paid for his work is essentially correct. As a reemployed 
federal annuitant, Dr. Flemming's salary was reduced by the 
amount of his annuity. 

Controls Over Salary Payments 

We believe the Commission's response to our findings on 
controls over salary payments to Commissioners and Special 

Assistants understates the problems we found .._ The Commission 
acknowle,dged .a •partial lack• of sal~ry vou~hers in the files, 
wh.ich it attributed to mj.sund~~l?tanding by ~spme Commissioners 
and Special Assistants on how to complete the saiary voucher 
forms. 

~ 

The problems we found were more than missing salary 

vouchers. As shown on page SO of the attachment to our 
statement, the Commission files contained salary vouchers 
that agreed with the payments ·to on-ly S of. the 17 Commissioners 
and Special Assistants employed during fiscal year 19.85'. In 
four cases, the vouchers showed fewer days charged than paid 
and in eight cases, the vouchers showed~ days charged than 
paid. We also found instances where the nature of the services 

performed was not shown on the vouchers, and some vouchers were 
riot signed by the claimant or the approving official. 

We have not reviewed the new procedures the Commission said 
it adopted to strengthen its controls over salary payments. 

f 
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ATTACHMEl-c"'T VI I ATTACHi..ENT VI I 

COMMISSIONERS' AND SPECIAL ASSISTANTS' 
FINANCIAL DISCLOSURE REPORTS 

After investigation of required'fi~ancial disclosure forms, 
GAO has determined that Commission salary represents for no 
Commissioner -- including the Chairman - more than SO\ of the 
total reported income. Moreover, in the case of the Chairman, 
almost one-third of his billed hours reflected time in transit, 
which Js largely due to hi~ California residence. 

GAO claims that the Small Business Admini~tration's 
investigation of the Chairman's and his Special Assistant's 
business dealings "raises questions about the accuracy of their 
reporting of outside income... GAO, refused, however, t.o state 
at the oral briefing what questions were allegedly raised. 
Under these circumstances, GAO is once again advancing an 
innuendo rather than providing evidence. 

GAO Response: 

As of Jun.e 17, 1986, the SBA investigation referred to was 
still underway. 

21 
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COMMISSION TRAVEL 

Included in GAO's discussion of Commission travel is the 
asser:tion• that the·Commission has improperly augmented its 
appropria_ti_on. The basis of this claim is that Commissioners, 
and to a much lesser extent staft, accepted reimbursement for 
travel expenses· from· non-5Dl(c)(3) organizations that had , 
invited. them to speak at functions sponsored by the 
organi_zations. We disagree. 

GAO sets forth.its claim in the summary portion of its 
statement: .-~ 

Donations from private sources for official 
travel constitute an unauthorized 
augmentation of appropriations, unless the 
employing agency has statutory authority to 
accept gifts or if the donor qualifies as a 
non-profit, tax exempt or.ganization under 
Sectior1 5Dl(c)(3) of the· Internal Revenue 
Code. Such donations can also constitute a 
violation of 18 U. S ..C. section 209, which 
deals with supplementation of salary', but 
the Civil Rights Commissioners are exempt
from the operation of that provision. 

We found that the Commission has no 
statutory authority to accept gifts.
Therefore, unless the contributors qualified 
as 5Dl(c)(3) organizations,, and other 
requirements: were met, the Commission 
travelers had no authority to accept such 
payments. The Commission has no procedures 
to insure compliance with the law even 
though the Office of Government Ethics and 
the Office of Personnel Management have 
suggested certain steps that agencies should 
take to preclude improper augmentation of 
their appropriations. We also learned that 
the General Services Administration did not 
check for unauthorized augmentation of 
appropriations when reviewing travel 
vouchers of Commission employees. However, 
the Commission is responsible for ensuring
that such unauthorized augmentations do not 
occur. (pp. 15-16, summary.) 

22 
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ATTACJ-;J,;.EJ.-; VI I.l 

Attachment VIII to the GAO statement discusses this claim 
in slightly more detail, but by no means provides an analysis
sufficient to determine the validity of GAO's charge.
According to the attachment, the Commission is in •violatfon of 
section 4111 of title S of the U.S. Code and regulations issued 
thereunder which, among other things, require prior written 
approval of travel reimbursement by an agency official. GAO 
does not acknowledge that, at the oral briefing, Commission 
staff disputed GAO's assertion that Commissioners coulanot 
accept reimbursement for travel expenses from outside 
organizations without augmenting the Commission's budget. 
Furthermore, Commission staff pointed ou·t to GAO in the oral 
briefing that. Commissioners and Commission staff who traveled 
at the expense of sponsoring organizations did so on the advice 
of the Solicitor, a longtime· career employee of the agency. 
The transcript of that briefing {pp. 97-99) provides the 
following exchange: 

COMMISSION' STAFF DIRECTOR LATHAM: [Al.re you 
aware that the travel that you have raised 
on non-50l{c)(3) organizations, both for 
commissioners and for others, was approved 
on the advice of ca·reer counsel here and our 
ethics officer? 

GAO STAFF: We have talked to him. 

LATHAM: AlJ right, will you make a notation 
that it was approved on the advice of the 
ethics officer and career solicitor? 
GAO STAFF: He told us that it was up to the 
traveler to see that they comply to that 
statute [5 U.S.C. 4111]. 

COMMISSION SOLICITOR: I don't think that's 
fully correct, Paul i[GAO STAFF].. and I'm the 
individual that Mr. Latham was referring to. 

SOLICITOR: l was in error. I -did not know 
that the agency could not -- that the 
traveler could not travel on official 
business unless -- if it was being paid for 
by an outside agency -- unless it was a 
501{c)(3) organization. But after 30 years,
I found out about ,it. But what I originally
told the Commissioners and the Staff 
Director who took office in 1983, was that, 

23 
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A'.fTAC!-'.H.ElG ,;: 11 ]~TTACHl•Zirr VIlI 

yes•" they could t.rave-l at the expense of 
outside organizations but they obviously 
could not recei~e ·.double reiJnbursement from 
the agency. 

GAO STAFF: And we are not implying that_ 
either. 

SOLICITOR: No. I realize there is no 
implication of that. But as I say, I was in 
error by not advising them that their 
outside paid travel was restricted to 
.S0l(c)(3) organizations, and that was 
because I was not. aware of that. 

LATHAM: Now. one-clarification to that. 
The.error runs to non-Commissioners, I take 
it. Because as to Commissioners. we have 
called_yQur attention to the statutory . 
.provisions. 

SOLICITOR: Yes, that would be applicable to 
the then-Staff Director. and Sydney. 

! 
LATHAM: Now, is there any question-~ are 
you raising any allegation of conflict of 
interest in the acceptance of outside travel 
money? 

GAO STAFF: No. 

Despite the Solicitor's correction of GAO's 
characterization of its discussion with ~im. GAO made no change·
in its final report. The fact remains ·tha,;, the Solic.itor --
the agency's Designated Ethics Officer-=- had·previously
advised the Commissioners and staff that_ they could travel at 
an outside organization's expense. whether or not the 
organization was tax exempt under 50l(c)(3) of the Internal 
Revenue Code. and they_had acted on this advice. 

Comptroller General opinions regarding reimbursement for 
travel expenses fr9m nongovernmental sources have been based on 
GAO's underst~ding of 5 u.s.c. section 4111. This -statute 
provides. in relevant part: 

(a). To the extent authorized by regulation
of the President. contributions and awards 
i~cident to training in non-Government 
£agilities, and payment of travel, 

24 
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subsis~ence, and other EA-penses incident to 
attendance at meetings, may be made to and 
accepted by an employee,• without regard to 
section 209 of title 18, if the • 
contributions, awards, and payments are made 
by an organization described by section 
S0l(c)(3} of title 26 .... (emphasis
added}. 

Two points must be understood. First, the Commission's 
organic statute totally exempts our Commissioners from 18 
U.S.C. 209 -- so the narrower exemption of S U.S.C. 4111, which 
is limited to payments from 50l(c}(3) organizations, does not 
even affect our Commissioners. Second, the payments at issue 
were made to the Commissioners, not to the agency, so the 
agency's appropriation is not involved·. 

An Office of Government Ethics memorandum dated August 24, 
1984, sets forth the generally relevant considerations for 
acceptance of travel reimbursement from outside organizations.
According to that memorandum: 

When an execut~ve branch employee is, offered 
payment for travel expenses f~om a private 
source for expenses incurred in carrying out 
his or her official duties, the travel 
reimbursement expense payments can only be 
accepted, if at all, by the agency employing
the individual on the individual's behalf. 
The employee may not personally accept the 
travel expenses without potentially
violating 18 U.S.C. 209 . ... 

The agericy may accept the travel expenses
only if it has statutory gift a·cceptance • 
authority to do so or if the gift qualifies
under s u.s.c. 4111 .... Otherwise the 
agency will be improperly augmenting its 
appropriations and running afoul of the 
Comptroller General's Decision B-128527 
dated March 7, 1967 (46 Comp. Gen. 689) . 
. . (emphasis added}. 

The Commission's interpretation of 5 U.S.C. 4111 and its 
rejection of GAO's claim of augmentation is consistent with the 
reasoning set forth in the Office of Government Ethics 
memorandum. According to the memorandum, individuals are 
prohibited from accepting travel reimbursements by 18 U.S.C. 
209. But the Commissioners are exempt from 18 u.s.c. 209 and 
may, therefore, personally accept reimbursements. The agency,
the memorandum states in addition, may not accept
reimbursements unless it has statutory gift acceptance or the 
gift qualifies under S U.S.C. 4111. But the Commission itself 
never accepted any reimbursements, and therefore, cannot have 
augmented its appropriation. 

25 
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The Office of Government Ethics memorandum cites ss Comp.
Gen. 1293. whic;h is useful for .its sharp delineation between 
reimbursements to individual government officials and 
reimbursements to government agencies. At issue there was a 
request by the Internal Revenue Service for permission to 
implement a policy whereby the Service would pay for the travel 
by its employees to S0l(c}(J) functions and accept direct 
reimbursement. fro~ the organizations. The Comptroller General 
denied the'request, stating: 

Section 4111 provides a specific exemption 
to the prohibition aaainst officers and 
employees of the Executive Branch of 
Government receiving any salary, or any
contribution to or supplementation of 
salary. from any source other than the 
Government of the United States (18 u.s.c. 
209). It allows an employee to accept from 
eligible tax-exempt organizations payment.
in cash or in kind, towards some or all of 
his or her personal expenses incurred in the 
scope of ·the employee"s official duties 
while attending a meeting. However. this 
exemption is personal with the officer or 
employee. and does not extend to the 
employing·agency or department of 
Government. Moreover. the exemption cannot 
be read to authorize the agency to accept
voluntary payments for the purpose of 
reimbursing its employees for expenses they
incur in the activities mentioned ins 
u.s.c. 4111. That is, the statute is 
directed primarily at the authority of 
Government employees and not of Government 
agencies. In the absence of statutory
authority allowing it to accept and retain. 
voluntary contributions. an agency is bound 
by the provisions of 31 u.s.c. 484,
requiring deposit in miscellaneous 
receipts. Therefore, there is no authority
for Internal Revenue Service's (IRS)
proposal to accept contributions directly
and use the funds to pay the employee's 
expenses "(emphasis added). 

Thus. the individual Commissioners who accepted travel 
reimbursements acted properly under our Act's exemption of 
Commissioners from 18 U.S.C. 209 (which, like S U-.s.c. 4111, is 
"personal with the officer or employee. and does not extend to 
the employing agency or department of Government")'. And the 
agency did ~ot augment its budget because it did not receive 
the reimbursements. GAO's interpretation of section 4111 in 
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55 Comp. ·Gen. 1293 is thus flatly contrary to GAO's reason1ng
in its. charge that the Commission has augmented ,its 
appropriation. 

Statutes should be interpreted so as to effectuate their 
manifested purpos~. On these grounds also, GAO's claim that 
the Com.-ni,ssion has improperly augmented iti,; appropr.iation by
virti.;e of the acceptance by some Commissioners of t.ravel 
r·eimbursements fails. 18 u.s.c. 209 was intended by Congress 
to prevent conflicts of interest from arising on the part of 
Federal employees·.. That same ratfonale underlies the 
limftation in 5 .u.s.c. u:p to 50l(c){3) organizations. Take, 
for example, the following House testimony by GAO i:n 1.958 on 
the provision of the Government Employees Training Act later 
enacted as 5 u.s.c. 4111: 

Mr. Cha'.i~;ari, that i's a difficult ques.tioi:;,
and one I think canriot be answered, 
categorically,. "Yes" or "No." As ·to the_ 
scientific personnel, the people attending
meetings of nonprofit organizat~ons which 
are for the purpose of making kiiown 
information in ·scientific fields, I think, 
perhaps, there would be. no problem. IL. 
though, the meeting is sponsor·ed by a . 
profit-making organization with which this 
employee of the agency might have dealings 
on behalf of the Government, it might r'aise 
a situation 'lilhere he either may be, or may 
be thought to be, subjected to some measure 
of, let us say, influence, and, perhaps. it • 
is just as bad if the· public thinks he is 
subjected to such influence as if"he 
actually is.... (emphasis added) :- ., 

Testimony in 1.95]' Senate hearings by..Princeton University
Professor Stephen K. Bailey is further illustrative of the 
purpose of s u.s.c. 4111: 

[W]ithin the last year the Comptroller
General has ruled that no Federal agency may
share with a private institution the cost of 
an educational venture for a Government 
employee without running afoul of 18 U.S.C. 
1914 [now section 209], one of the so-called 
conflict-of-interest statutes. !n practice
this means that if'Princeton University
wishes to grant free tuition to a Gove·rnment 
employee who is on Government salary, it may 
not do so. 
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The conflict of interest statutes were 
passed with a perfectly reasonable intent:, 
That Federal employees should not be subject 
xo the possible corruption of having part of 
their salary or real income made available 
by a private enterprise which might have 
ulterior reasons for wanting to favor a 
particular employee or a particular agency.
But surely a-bona fide educational 
institution or foundation cannot be compared 
to a private interest which might have a 
direct concern with influencing executive 
agency behavior. (p. 119) 

The ·statement by the National Civil Service League in. th~ 
Senate hearings further pointed ~ut: 

Current.rulings by the Comptroller General 
indicate the possibility of the 'c·onflict of 
interest laws applying. to special grants 
from private sources for traiping of federal 
people if they continue to receive federal 
salaries. We believe the government has 
much to gain by working out plans to 

- continue,• the salaries of:-i:ndiv:i:duals 
properly chosen. who may then receive. 
special scholarships or awards, private 
sources, in approved programs, which will 
enhance their public service careers·. (p .. 6.} 

The testimony cited above makes manifest that section 4111 
is in fact an exemption to the conflict of interest statute 
from which the Commissioners are exempt, viz., 18 u.s.c.. 209. 
It cannot be denied·that ·the purpose of the section is to 
remove cqnflict of interest concei:.ns froin the" acceptance of 
travel reimbursements or similar payments from outside 
organizations. And as the·following exchange between the 
Commission .Staff Di,:ector anc;l GAO s~af.f at the oral briefing on 
March 18 attests, GAO's claim that the Commission violated 
section 4111 :ioes not involve any conflict of intei:est concerns: 

[-,_,1
L. t ;:. .... 

LATHAM: Now, is there any question -- are 
you· raising: any anegati'ori of' conflict of 
interest in,the acceptance of outside travel 
money?' •• -

GAO STAFF: No. 

28 

L 

https://concei:.ns


342 

' \ 
GAO Response 

- The· Commission disagrees that the payment of Commissioners-' 
travel and lodging expenses by other sources was an improper 

augmentation of its appropriation. It is of the opinion that 

the Commissioners are totally exempted from the applications of 
18 u.s.c. S 209; therefore, the provisions of S u.s.c. S 4111 do 

not apply to Commissioners' travel and they may accept 
reimbursements personally. This argument h_olds that since the 

Commissioners accept the payments personally, the Commission 
itself does not receive any payment and, therefore, does not 
augment its appropriation. 

This line.of reasoning ignores the official nature of the 

government business that made reimbursement permissible under 
government travel orders. It also presumes that Congress 
intended for the Commissioners to limitlessly extend the scope 
of the Commission's official business through the unfettered 
resort to private sector travel reimbursements. We disagree. 

While the-Commissioners, but not the staff, are exempted 

from 18 u.s.c.., s 209, that does not exempt the'ir official travel 
from the strict application of 5 u.s.c. S 4111. In addition to, 
rather than as a result of any impact under 18 U.S.C·. S 209·, 
private contributions to the salary or expenses of a federal 
employee are improper as unauthorized augmentations. To the 
extent the private contribution replaces the employee's 
entitlement to government-paid expenses, it is· a direct' 
augmentation of the Commission's appropriation. To the 
extent that the payment supplements the government-paid 
expenses, it is an indirect augmentation of the Commission's 
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appropriation because it provides more funding for that activi.ty 
than Congress appropriated by law. As a rule, all expenses of 
an activity must be borne by the appropriations made by Congress 
unless Congress specifically provides otherwise. 

Thus, since the Commissioners are performing official 

duties for which they are entitled to reimbursement by the 
government, the fact that, they persona:tly may accept 
reimbursement from the--private sector without being subject to 
18 U.S.C. S 209 does not obviate the fact that the Commission's 
appropriation is augmented because it does not have to pay the 
expenses; and the fact that. there is no other limitation on the 
scope of this private sector-supported official travel clearly 
thwarts the legislative intent of Congress. 
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ATTACHMENT IX ATTACHMENT IX 

FISCAL YEAR 1985 APPROPRIATION EARMARKS 

GAO has investigated the charge that the Commission 
improperly adjusted its overhead allocations to stay within 
budget activity earmarks imposed by Congress. The GAO 
conc:lude'd that it "cannot say that the Commission did not 
comply with the 1985 earmarks." The report, however, goes on 
to imply just the opposite. It ,suggests that the Commission 
included printing costs in Overhead rather than in Publication 
Preparation and Dissemination in a de1iberate attempt to avoid 
exqeeding its earmark for the latter activity. In fact, we 
have simply followed historical precedent (for which .abundant 
documentation was provided to GAO). 

GAO suggests further that the Commission is unable fully to 
account for $421,000 it was permitted to shift from other 
budget activities to pay for a third FY 85 hearing on housing
discrimination. Because this hearing was delayed until the 
second month of FY 86, the Commission returned $112,000 to the 
Treasury at the end of FY 85. $83,000 had already been 
incurred in direct salary charges and benefits attributable to 
the housing discrimination hearing. The remaining $226,000, 
including $51,000 in overhead, is attributable to other 
•hearings, legal analysis and legal services" budget activity
operations. 

GAO questions the $83,000 salary figure, strongly
suggesting tha~ the Commission's General Counsel improperly 
changed his own and several others· time charges before 
responding to its qqestions about such salary allocations. Not 
so. When our figures -- projected salary costs in the Office 
of the General Counsel for the housing project -- seemed to the 
Director of our Office of Management to have been significantly
underestimated, he asked the General Counsel to investigate.
The General Counsel discovered that none of his own or his 
Deputy·s quite extensive time spent preparing for the hearing
had been charged to its account, and that no account number had 
been assigned to the project until quite late in FY 85. He 
thereupon revised (up from zero) his own office time charges 

29 
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and,those of his Deputy. Th~ee other staff members' time 
charges were amended, and an explanatory memo from the General 
Counsel was attached to all the sheets. The changed figures
involved only working, in-house documents -- not. official time 
cards or payroll record~ -- which did not ~orm the basis for 

••• ahy actual" payments, either of salaries, bills, ·or travel 
expenses. No impropriety, in short, was committed or 
contemplated. There is no missing money at the U.S. Commission 
on Civil Rights. 

Moreover, the GAO admits that about two-thirds of the 
additional days· charged to the housing proje'ct were those of 
the General Counsel and the Deputy General Counsel,. charges
which the GAO apparently does not dispute. Since the salary 
rates of those two officials were higher than those of the 
other employees involved, well over two-thirds of the personnel 
costs reattributed are not subject tQ question by the ·GAO. In 
addition. since the total reallocation of personnel costs added 
$35,500 to a previous .alloca;tion of $47,500 (for a total of 
$83,000). the amount of realloca'tion questioned by the GAO is 
less than two'--thirds ·of $35,500, or roughly $10,000. 

In other.. words, the only booli;keeping inaccuracy :that GAO 
could possibly allege1nvolves the reattribution of 
approximately $10,000 to a housing discrimination hearing -
against a budget activity of nearly $2,000,000. While we 
believe the $10,000 reattribution was proper, based on the 
General Counsel's observations of, -work performed in his office.
this is not in any event a major point. 

As with so m.my of these allegations, the GAO's final word 
on the subject is that "we cannot conclude. that any violation 
of the Anti-Deficiency Act [the relevant statute] occurred." 

30 
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GAO Response: 

• The Commission- cor-r-ectly reiterated our conclusion that we 
could not say that the Commission did not· comply with the 1985 
earmarks. However,. a more complete quotation of our statement 

would tell why we arrived at that conclusion. The full 
conclusion reads as follows 

•Because of the way that the earmarks were 

established, the discretion that the Commission has in, 
allocating costs, and the poor condition of the 

Commission's budget records., we cannot say that the 
Commission did not comply with the 1985 earmarks.• 

We could not reach a more definitive conclusion because we 

could not determine whether printing costs should have been 
charged to overhead as was done in 1985, or to the Publications 
Preparation and Dissemination budget activity. We could not 
determine how the Commission treated printing costs in its 
budget pro~sal for fiscal yea; 1985 fbr the. various reaso~s 
mentioned in our statement and attachment. 

We acknowledged the fac.t,. on. page 72 of the attachment to 
our st"atement, that the Commission's Budget Offi.cer told us 
that printing costs had been charged to overhead in previous 
years. However, neither the Budget Officer nor the Commission 
in its statement dispute that, initially, the Commission's 
fiscal year 1985 budget proposal included printing costs 
in the publications budget activity. The Budget Officer told us 

that charging printing costs to overhead would permit the 
Commission to stay within its 1985 appropriation earmarks. 
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The Commission stated that •abundant• documentation was 
provided to us showing that printing costs were included in 
overhead in past years. After requesting information on how 

overhead was treated in the past and reviewing the Commission' 
budget files for prior years, we found one package of hand 
written, and unsigned papers showing a breakdown of the various 
cost elements among the budget activities. The breakdowp showed 
printing cpsts in overhead. The Assistant Staff Director for 
Administration, after the Commission's testimony, confirmed that 
this was the •abundant• documentation referred to by the 
Commission. We did not consider these documents adequa~e to 
establish prior years' .treatment of these costs. ., 

In regard to the Commission's statement on missing money, 
we did not say or suggest that money was missing. Rath'er, our 
point was that the Commission could not tell us how it spent 

$175,000 of the appro~ria~ion for the Hearings, Legal Analysis, 
and Legal Services in the budget activity. We reported on page 
69 of -our attachment that, according to Commission officials., 
$175,000 was spent on various other., unidentifiable, program 
activit~es within the budget activity. The Commission's 
response to our statement states only that the funds were 
attributable t.o •other• budget activity operations. 
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ATTACHMENT X ATTACHMENT X 

_LOBBYING ISSUES 

·The GAO inquired into whether certain letters or speeches 
by Chairman Pendleton violated any federal anti-lobbying
restri_ctions. With respect to the letters (July 29, 1985, 
letters to Congressmen expressing views on a pending bill that 
would have requited the imposition of employment quotas in the 
State Department's Foreign Service}, the GAO concluded that the 
letters were perfectly proper and that no law was violated. 

The GAO report does not state that any of --the Chairman ··s 
spee.ches violated any anti-lobby,ing restriction either, 
although the report indirectly raises some question as to the 
propr.iety· of the ·Chairman's speaking in: opposition to the Civil 
Rights Restoration.Act of 1985 (Grove City ~ssue). The 
Chairman··s remarks were consistent with an officially adopted
Commission position. Moreover, as the GAO correctly
acknowledges, there_ probably has never been a prosecution un_der 
the relevant.anti-lobbying statute. Although the GAO contends 
that· the speech in question "appears to represent the type of 
remarks the restrictions on lobbying by government officials 
attempt to limit," there is no support cited for this 
assert-ion. In fact, one of· the major ·court cases construing
the statute pointed out that the law's "obscurity may render 
im~ossible a precise jupgment concerning the intent of Congress
in passing the legislation." Nat'ional Association for 
Community Development.v. Hodgson, 356 F,;Supp. 1399, 1403 
(D.D.C. 1973}. 

In summary, the GAO found nothing of note on lobbying
issues. ' 
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GAO Response: 

We cannot agree with "the· "Commission·' s summary statement 
that we found nothing of note on lobbying issues. The 
Commission correctly pointed out that we did not state that the 

Chairman's speeches violated the anti-lobbying statute. Because 
such a violation would be a criminal act, this determination 
would have to be made by '·the Department of Justice. •• -

While the Commission feels the Chairman's remarks were 
consistent with a Commission-adopted position, our concern was 
with a different point. That issue was whether the Chairman, 

regardless of the Commission's position, violated 18 u.s.c. § 

1913 by implicitly requesting members of the public to,contact 
their ·elected representatives to defeat legislation pending in 

Congress. 

In an apparent attempt to play down the sfgnificance of the 
anti-lobbying statute, the Commission cited a ~ourt case that 
characterized the statute as obscure. In National Association 
for Community Development v. Hodgson, the issue before the co'urt 

"! 
was whether the plaintiffs could rely on a penal statute as a 

basis for instituting a civil cause of action. The court 
observed that the intent of Congress in passing the criminal 
statute was an important consideration. It then went on to 
point out that 

•unfortunately, in section 1913 plaintiffs have dusted 
off a statute which, because of its obscurity, may 
render impossible a precise judgment concerning the 
intent of Congress in passing the legislation. * * *• 

63-298 O - 86 - 12 
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•aowever, the fact that there is no specific statement 

of the intent of Congress does not necessarily mean 
that plaintiffs' case should fall for failur! to meet 

the •• •" criteria. ~gbvioµsly, Congress intended to 
remedy some problem or further some cause, otherwise 
they would not have bothered.enacting the statute. 
The fact that there is no specific statement of intent 
to be found in the legislative history of the ~ill of 
which section 1913 was a part, simply means that the 
court must extract congressional intent from analogous 
legislation and from the words of the statute itself.• 

The Commission did not show how the point made by the,.. 
court in Hodgson, i.e., that it could not precisely discern- congressional inte~t of the anti-lobbying statute, calls into 
question the conclusion we reached. Our conclusion, that the 
Chairman's statements appeared to represent the type of remarks 
the restrictions on lobbying by g~vernment officials attempt to 

. limit, was based on~ iur interpretation of the_,,words of the 
statute itself. Ou~ ,conclusion is unaffected by the absence of 
any specific statement of intent in the legislative history of 
18 u.s.c. § 1913. 

t r 
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ATTACH¥£.!~ XI ATTACH: ..Ei<T Xl 

STATE ADVISORY COMMITTEES 

I 
I 

GAO was requested to examine three issues with respect to 
the Commission's State Advisory Committees: 

Ci) the rechartering of the SACs in 1985 and 
whether they met the standards of diverse 
membership set forth in Commission 
regulations; 

(2) the extent to which committee reports
have been printed and released to the public
and whether reports are still awaiting
review by the Staff Director; and 

(3) whether the role of the committees has 
changed, including whether regional offices 
are allowed to provide assistance to the 
committees. 

QUESTION ONE 

While GAO d.oes not directly respond to the question whether 
the Commission's rechartering of its state advisory committtees 
complie.d with its r.egulations requiring that the composition of 
the committees. be diverse, it implies that it has not at page 
21 of its summary_:, 

[T]he rechartered committees. are now about 
59 .percent white vs. 49 percent previously
and almost 65 percent male vs. about 54 
percent in. the previous charter. Committee 
chairs are now 72 percent white vs. 2.9 
percent previously, and 92 percent of the 
chairs are mal~'compared to 61 percent
previously. 

What, in. fact, do the Commission's regulations require?
The relevant language is contained in Section 703.S(b): 

Membership on the Advisory Committee shall 
be. reflective of the different ethnic, 
rac.ial. and religious communities within 
each State and the membership shall also be 
representative with respect to sex, 
political affiliation, age and handicap 
status. 
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Whether the composition of the SACs conforms to this regulation 
can be fairly well ascertained from GAO's own analysis of the 
SACs' composition: 

Race Religion 

American indian 4.4 percent Catholic 22:5 percent
Asian American· 2.7 Jewish 20.9 
Black 25.1 Protestant 45.7 
Hispanic 8.5 Other 10.9 
White 58.9 
Other .4 

Sex Political Affiliation ... 
Female 35.3 Democrat 45. 7 
Male 64.7 Republican 35.2 

Independent 19.l,: 

~ 

Under 40 21.3 
over 40 78.7 

Clearly, GAO should have concluded on the basis of these 
figures that the composition of the state advisory committees 
generally and to a reasonable extent compl.ied with the 
requirements cited above in'the Commission regulations. But 
rather than do so, GAO goes beyond what is required-in'the
Commission's regulations and focuses on the composition of the 
SAC chairs. Its claims in that regard do a disservice to the 
well-qualified·men and women Yho were appointed as chairmen; 
prompt the obvious suspicion that behind these claims is an 
attempt to discredit the Commission desp_ite the absence of 
legitimate grounds for criticism; and raise the detestable 
insinuation that because, for example, a SAC chairman is white, 
he has no interest in protecting the c~vil rights of nonwhites. 

Testimony given by Chairman Clarence Pendleton and Acting
Staff Director Max Green on September 19, 1985, before the 
House Subcommittee on Civil & Constitutional Rights addressed 
the same issues raised by GAO with regard to the SACs. Rep.
Don Edwards, Chairman of the subcommittee and one of four House 
Democrats who requested the'GAO audit of the Commission, 
convened the hearing to examine the rechartering of the 
Commission's SACs. Emphasizing that the rechartering was 
conducted more mindful of the need £or talent and diversity
than a distorted view of digital justice, Chairman Pendleton 
testified: 
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We examined each state com.~ittee 
individually and lent it balance so that all 
views could be represented. Many of the 
persons we appointed are long-time civil 
rights advocates who have become skeptical
of race-conscious strategies; many are more 
favorably_disposed to racial preferences.
Our only litmus test was talent,,-- informed 
citizens who understood and cared about 
civil rights in our country. 

"Instead of judging our [SAC] chairmen by their race," 
Chairman Pendleton argued further, 

- look· at·them as individuals. Indeed Mr. 
{Edwards]. if you have any objection to any 
one of our staff chairs, I would be 
interested in hearing of it. These men and 
women are, by no means. conformists. They 
were not chosen to toe the party line. Like 
the SACs, themselves, the views of our 
chairmen encompass the spectrum of debate on 
busing, comparable worth and the whole range 
of civil rights topics. 

The requirement that the SACs be balanced in-terms of the 
points of view represented is in fact mandated by the Federal 
Advisory Committee Act. The presence of differing points of 
view on the SACs is all the more important because of the 
debate that is taking place across the country on various civil 
rights policies. The SACs now reflect that debate. They did 
not reflect that debate before the rechartering. 

GAO appears also to find fault with the manner in which 
names. were placed in nomination for SAC membership: 

Before the 1985 rechartering of the 
Commission's state advisory committees, the 
Commissioners had selected committee members 
based mainly on recommendations from the 
Commission's regional offices.... For the 
1985 rechartering, the regions continued to 
make their recommendations, however, 
headquarters' officials controlled the 
nominating process. (p. 78) 

The implication is that something was amiss in the rechartering 
process. In fact, there is no requirement in the Commission's 
regulations or elsewhere that the regional directors be the 
source of nominations for SAC membership. 
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commission headquarters shouid cpntrol the_riominating-proc~ss,
and it is in its discretion whether to solicit recommendations 
for SAC members ·from the regional directors. Indeed,_ as GAO 
acknowledges, the regional directors initially recommended 
names for all of the 561 SAC positions. Headquarter~ accepted 
half of them, and substitute~ names fo~ the other haU: 
Commission staff in the Washington-office would be remiss if 
they did not screen.recommendations from the regional offices. 

GAO Responses 

In effect, the Commission's remarks maintain that the 

composition of the state advisory committees meets al~ legal and 

regulatory requirements.and suggest that we should have reached 

the same conclusion. The Commission further defends the changes 

to the committees' composition in the 1985 rechartering by 

indicating that balanced points of view on vario~s civil rights 
policies were not represented in the committees as they existed 

before the 1985 rechartering. 

The Federal "Advisory Committee Act requires that 

membership of all federal advisory committees be fairly balanced 
in terms of the points of view represented and the functions to 

be performed. Colll!llission regulations also require committee 

mambership to be reflective of the ethnic, racial, and religious 

composition of each state as well as representative"with respect 

to sex, political affiliation, age! and handicap status. 

According to the Commission's· regulations, the 
characteristics of each committee are to be refle~tive of the 
various population groups in each state, not that the aggregate 

population characteristics of the nation be reflected in the 
committees as a whole. To determine whether the criteria were 

met would require an extremely jud~ental assessment of the 

_makeup of each of the 50 state committees, which we did not 

at~empt to do. Thus& any conclusion on our part about committee 

membership was inappropriate. Moreover, as discussed in the 

attachment to our statement, our interviews with the regional 

directors and staff in 4 of the 10 Commission regional offices 

revealed no consensus among them on whether they believed the 
current committee membership met the regulatory criteria. 
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We believe it was important to the objective of our review 

to report the overa~l composition of the new committees as they 

were rechartered in 1985 in comparison to previous committees. 

Further, even though the Commission believes it was 

inappropriate for us to point out the significant changes in the 

compo~ition of committee chairs in the 1985 rechartering, we 

believed this information also was relevant to the issue in view 

of the chairs' influence over committee operations. 

We have no basis for comment on the Commission's statement 

that the committees did not reflect balanced points of view on 

civil rights policies before the 1985 rechartering. However, 

this statement represents an apparent change in the Commission's 

position on the earlier committees. In its 1983 and 1984 annual 

reports to the General Services Administration's Committee 

Management Secretariat, which is responsible for overseeing 

federal advisory committee activities, the Commission certified 

that the committees met the balanced point of view requirements. 

We agree with the Commission's observation that its 

regulations do not prescribe how prospective committee members 

will be selected for nomination. In reporting that regional 

officials had less control over the nominations in the 1985 

rechartering than in previous years, we did not suggest that any 

regulatory requirements were violated. Rather, our purpose was 

to compare the nomination process for the 1985 rechartering with 

the way nominations had previously been made. The Commission 

did not disagree with our explanation of how the process worked. 
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QUESTION ".I"<ro 

GAO was also asked to "determine the extent ·to wliicn' 
committe~ reports have been p~inted and released ·to the public
and whether reports are still awaiting review by the Staff ~ 
Director· (p. 77). • 

GAO asserts in response that p°rior to fiscal year 1985, the 
SACs" primary method ·of advising the Commission was in formal, 
published reports. Beginning in fiscal year 1985, GAO further 
acknowledges, SACs began submitting to the Commissioners less 
formal briefing memoranda as an agreed-to alternative to the 
reports. SAC reports dropped in number between 1983 and 1985, 
according to GAO, from 36 in 1983 to 2 in 19&5. In 1985,. the 
GAO report notes, the SACs submitted 24 briefing memoranda. 

The question regarding the number of SAC reports released 
by the Commission since its reconstitution by Congress is not 
unfamiliar. This same concern was raised by Rep .• Edwards at 
the September 19, 1985, subcommittee hearing on the SAC 
rechartering. At that time, Chairman Pendleton testified: 

I said. in my statement, that it took a year 
or so to recharter the SACs.... But these 
SA€s, have~ust been rechartered, and they're 

, looki~g at the issues._ 

Acting Staff Director Max Green added: 

I can tell you this, that very, very few 
r•eport:s have been turned down for 
publ-ication, an,d t~at the majority will be 
approved as written or will be approved
after revisions are made.~ 

Following the Commission's September 19 testimony, Chairman 
Edwards sent a letter tO Chairman Pendleton dated October 4, 
1985,. requesting. that he respond to eight additional questions
concerning the SACs. The Commission's response ~o that Ie~ter 

.,, .t 
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detailed the number of reports actually received. from the SACs 
between January l, 1984, and September~19, 1985, a 21-month 
period. Presumably GAO was given a copy of the.Commission 
response. dated December 20, 1985, since shortly prior to that, 
GAO inquired of Commission staff when the Commission planned to 
submit its response to Rep. Edwards' staff, even though 
Commission staff had not told GAO staff that the Commission was 
drafting a response to a letter from Rep. Edwards concerning 
the SACs. 

The Commission's response to Rep. Edwards lends support to 
Mr. Green's testimony that· "very, very few reports have been 
turned down for publication."·' ·During the 21-month period
between January l, 1984, and September 19, 1985, thirteen 
reports or concepts were approved. Between September 19, 1985, 
and the date of Chairman Pendleton's response, three more 
concepts were approved. and seven ~ore reports. 

In response to Rep. Edwards' request that the Chairman 
detail any SAC reports or concepts returned to the SACs between 
January 1, 1984, and September 19, 1985, Chairman Pendleton 
replied that one report had been returned on legal sufficiency 
grounds 

because it did not distinguish between de 
facto and de jure segregation, ignored
Supreme Court rulings. and set forth 
unsupported findings. The State Advisory
Committee decided to drop the report. 

'Chairman Pendleton further advised Chairman Edwards that 
four reports were returned to the SACs during the same 21-month 
period for jurisdictional reasons. Two of the four have been 
revised and subsequently were approved by the Coll!lllissioners for 
publication. Two ,concepts were returned during this 21-month 
period on jurisdictional grounds: one of the·two has since 
been revised and approved. 

Moreover, Commission staff provided GAO with more recent 
data with respect to the period since September 1985, which 
indicates that Commission headquarter·s review and approval of 
SAC projects has continued to accelerate. Since September, the 
Staff Director has approved six more SAC project concepts and 
four more proposals. The Commission recently approved a report
by the SACs in Iowa, Kansas, Missouri, and Nebraska on State 
enforcement of civil rights in education. Moreover, at its 
meeting last month, the Commission adopted a ·statement in 
support of efforts by the Wisconsin SAC to alleviate tensions 
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bet'a'een the Indian and non-Indian communities in Northern t, 

Wisconsin. All of this 'may have been ·what prompted ••GAO 
offici'al Ron Cormier to test'ify at last month's hearing that 
the trend with respect t~ SAC projects has noticeably improved
in recent months. • 

With the r_echartering of the SACs. completed (save one), the 
Commission !.xpects ~hat the.quantity of reports and _briefing
memoranda will continue to increase. But, more importantly,
their quality will also increase, since the rechartering has 
left in place very competent and conc~:ned citizens ~ho bring
with them to the· ·advisory committees differing perspectives on 
the many important ,civi_l rights concerns. , ,. 

GAO Response: 

We find nothing in the Commissfon•s remarks that disagrees 
with our findings on state advisory•·committee pro.ducts.

;"' ,,_) 

QUESTION THREE 

The final question that GAO was directed to look into-with 
respect to the SACs was "whether. the role of the committees has 
changed. including whether regional offices are allowed to 
provide assistance to the committees" (p. 77). GAO asserts 
that according to "those 12 regional officials we interviewed" 
(p. 85), administrative assistance to the SACs •PY the regional
offices has not changed with the rechartering in 1985. 
However. GAO goes on to say, "the nature of their involvement 
wi.~h the committees has changed" {p. 85): 

. ,... 
Several officials indicated that the current 
committees are obtaining less input from 
regional staff in iaent:i'fy:i~g; issues. They
said that they cannot express views:to the 
committees as they have in the past; one 
said that he must get headquarters· approval
before prese~ting ideas to t~e committees, 
Another said that he;was directed by
headquarters not to suggest projects or 
issues. Before the -1985 i;echartering,, ., 
acco~ding to several of the regional -
officials, re_gi_onal staff exer_cised more 
control over the committees in pr.eject· '.l 

identification. (p. 85J~·· t 
C- .._r-;r • \_: "-A 

Without details of the discussions between GAO and regional
officials, the accuracy of these comments cannot be 
determined. They are, however, very dubious, unless understood 
in the sense of an instruction to regional officials that they
abide by the provisions of the Federal Advisory Committee Act, 
which prohibits Commission officials from inappropriately
influencing the advice of its advisory committees, ensuring 
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that their advice instead be the res·ult of the cd\/ise>ry
com.~ittee·s independent judgment. Certainly. hovever, regional
representatives confer on a daily basis with SACs in their 
jurisdictions. 

GAO included in its discussion of the SACs a section on SAC 
committee meetings. Two significant points are made: The 
first is that " [ t-]he total number of committee meetings
increased during the fisqal year 1983 to 1985 time period"
(from 261 in 1983 to '294 in 1985) (pp. 85-86). The second 
point is that SAC factfinding and conference meetings decr~ased 
during this period "from 12 in fiscal year 1983 to none in 
1985" (p. 85). 

Commission staff -attempted to explai~ to GAO officials in 
the oral briefing that meetings directed toward factfindi:ng,
known also as community forums, are for budgetary purposes now 
included under the heading of planning meetings. GAO chose to 
ignore this explanation, and their report is wrong on this 
point. The various community forums held>by the SACs during 
1985 are a matter of public record, in information provided to 
the General Services Administration as mandated by the Federal 
Advisory Committee Act. 

GAO Response: 

The Commission apparently believes its regional officials' 

remarks to us suggest the regional officials must have 

misunderstood instructions given to them to avoid 

inappropriately influencing the advice of the committees. 

Nevertheless, it is clear from our interviews that regional 

officials believe the degree of their involvement with the 

committees in,identifying projects and issues has lessened. 

We cannot agree with the Commission's position that 

community forums, which we included in the planning meeting 

category, should have been categorized as factfinding meetings. 
The Commission's own definitions of the two types of meetings do 

not support this contention. Factfinding meetings are held 
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to obtain information on a topic under study by a commit·tce. 
Community forums are designed to hear about problems at the 
local level and may be the basis for planning· future studies. 
The Commission's administrative instruction, which has not been 

finalized, defines a community forum as 
; 1 

•An activity of a State Advisory Committee designed to 
hear from informed members of the community about 
civil- rights problems in the local area. ·•Results are 
summarized in a briefing memorandum to the 
Commissioners and may be the basis for planning future 
projects to examine·selected issue~ in d~pth.•" 

' •.:: 

Moreover, as the Commission acknowledged, its budget requests 
included community forums in the planning meeting category. 

[_ 
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ATTACHMENT XI I ATTACHF£NT XI I 

USE OF COMMISSION AUTOMOBILE 

GAO has investigated the allegation nthat the former Staff 
Director used a Commission chauffeur and car to provide her .. 
with transpot:tation between home and work." Although GAO was 
provided written and verbal statements by the former Staff 
Director and the employee then designated to drive the car -
statements that the agency vehicle was only used for Commission 
business ---its report claims to be unable to •·verify that the 
Commission automobile was used only for official purposes while 
it was stationed at Commission headquarters or its warehouse." 
Trip logs covering at least part of a 22-month period, which 
GAO asserts are critical to its ability to judge whether use of 
the car was cons'istent with Federal regulations, were 
mistakenly thrown away by the designated driver six months 
after he left the Commission. 

GAO has omitted two significant points from its report. 
First. during a March 18 briefing of Commission staff, GAO 
representatives were asked whether they had "any evidence that, 
in fact. Linda [Chavez] had home-to-work transportation" during
her tenure as Staff Director. "No, we said that we don't," 
replied GAO's Paul O'Neill. No evidence exists that the 
Commission automobile was ever used for anything but official 
transportation. Second, as GAO was made aware, the Commission 
paid for a monthly parking sticker for Staff Director Chavez 
during her entire employment, which ought strongly to suggest 
that she always had ready access tp her own home-to-work 

. transportation, and did not require a chauffeur. 
In late 1984, without the knowledge of the.Staff Director, 

the Deputy Staff Director leased for the Commission a new 
Chrysler New Yorker and arranged for the creation of a new 
clerk position which was understood to involve certain 
chauffeur responsibilities. Upon learning of these actions, 
the Staff Director immediately ordered the Deputy Staff 
Director to nullify the lease, and the would-be clerk-chauffeur 
position was downgraded to a GS-303 clerk appointment. It was 
this clerk who operated the Commission's leased 1983 Ford 
Escort station wagon during the January-April 1985 period.

We note with regret that the Congressional prohibition
against GAO• s apprising the Commission of specific allegations.
against it has .caused confusion and has necessitated additional 
work by both GAO and the Commission on this point in 
particular. 

39 
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GAO Response: 

We cannot agree with the Commission's assertion that we 

were provided written statements from the former Staff Director 
and driver that the automobile was used only for Commission 

business. The written statements they provided to the Assistant 

Staff Di.rector for Administration at his request in December 

1985, stated that the automobile was used for official purposes 

and cited examples of official trips,- However, the statements 

did not specifically.say the automobile was used only for 

official business. In an interview with the former driver in 
November 1985_. we spee:ifically asked whether he transported any 

Commission employee between home and work. He said he did not, 

but this point was not mentioned in his written statement to the 

Commission less than 1 month later. 

The Commission stated that, in its view, our statement 

omitted two significant points about the automobile, (l) that we 

had no evidence that the former Staff Director had home-to-work 

transportation and (2) tha~ the Commission paid for the Staff 

Director's monthly parking during her entire tenure. Given the 

circumstances~ we feel we wqrded our statement properly. First, 
we could not conclude that the automobile was used only for 
official purposes because of the missing trip logs and the 
lack of a statement by the two former employees that tbe 

automobile was used only for official purposes. Second, the 
payment of monthly parking is not adequate evidence that 

home-to-work transportation was not pro~ided just as the ·lack of 
paid parking would not be adequate evidence that home-to-work 

transportation was provided. Additionally, the allegation we 

were asked to examine -- that the former Staff Director used a 
Commission chauffeur and car for ~ransportation between home and 

work -- did not.specify whether the frequency was routine or 
occasional. 



363 

ATTACHY.EN"T Xl 11 h'l'TACr.}:£N, XI II 

CONTRACTING TO SUPPORT THE COMMISSION'S MISSION 

According to the GAO report. it has been alleged that 
contractors have been used by the Commission to perform work 
that should have been done by the Commission's career staff. 
GAO's extensive examination of work contracted by the 
Commission. including its cost and justification, however, 
reveals no evidence to support such a charge. As a result, GAO 
declines to repeat the allegation in its summary statement, and 
does not offer support for it in its documenting attachment. 

GAO was further asked to determine whether mission-related 
contracts were subject to legally mandated competitive
bidding. Federal acquisition regulations generally require
competitive bidding for contracts exceeding $25,000. Only two 
Commission contracts were this large during the period under 
GAO review, both of them in FY84. One was competitively bid. 
The other. a $53,280 initial contract awarded to the National 
Committee Against Discrimination in Housing to prepare a 
nationwide directory of private fair housing agencies, was not 
competitively bid. 

Federal acquisition regulations [48 C.F.. R. subparts 6.3 and 
15.5] set forth the criteria that permit noncompetitive
contracting via unsolicited proposals. as in the case of this 
contract. The National Committee Against Discrimination in 
Housing did. in fact, as its official Commission file clearly
indicates. submit an unsolicited proposal that was, by the 
terms of these regulations, sufficiently unique and beneficial 
to our agency•s mission. The Committee. moreover. was the one 
responsible source that could perform the task described in its 
proposal. had prepared the proposal without government
supervision. and had received a favorable comprehensive
evaluation. The Commission's Solicitor, who was the 
contracting officer at the time. has confirmed that all 
criteria necessary to establish the eligibility of this 
proposal for noncompetitive bidding were met. 

The acquisition regulations also require that files for. 
such contracts contain a reference to the specific authority
under which they are awarded. In this case, the Commission 
neglected to cite. in the contract itself or in a memorandum for 
the file the relevant legal authority l41 u.s.c. section 253 
(c)(l)] and applicable Federal regulations [48 C.F.R. subparts'
6.3 and 15.S]. There was no violation of law or regulation in 
the awarding of this contract. A clerical error resulted in 
the omission of two citations from a standard contract. 

40 
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GA.O Response: 

We cannot agree with the impression that the Commission's 

statement attempts to convey that the official Commission file 
for the fair housing agency directory contract •clearly 

indicates• that all regulatory criteria for awarding a 

noncompetitive contract were met. The regulation allows the 
awarding of a negotiated noncompetitive contract when an 
unsolicited proposal is innovative o~ ~nique, independently 

originated and developed by the offeror, prepared without 
government supervision, could penefit the agency's research or 
other mission responsibilities" receives a favorable 

comprehensive evaluation, and facts and circumstances exist to 
preclude competition. ~; 

The only evidence we found in the contrac~ file concerning 
the awarding of the contract was a memorandum from the Staff 
Director to the Commission's Solicitor stating that she had 
•received an unsolicited reque~t·· for a c6ntract• 1 and that •the 
proposed direc~ory would serv,; a _useful purpose.• The 
memorandum also stated the Staff Director would approve the 

preparation of a contract i_f c_on:tracting. regulations could be 

met. As discussed in our statemept, the Solici~or informed us 
that all re!:fUlatory requirements were met. There was no other 
evidence of compliance in 'the contract file. 

vl1 .. 
fj,..,. 

);. . 
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APPENDIX2 

NEILL. MULI.ENHOLZ SHAW & SEEGER 
ATTOln,,,"EYS AT LA'\C 

.A PARtNE2SBIP OF PJ'l:Ol"ESSIONAI. CORPOR.LTIONS 

TEU:PJ:iONI:DOO SE\,"EJ,."T£Ell."TB STB.EET.N. W. 
(1!02J 463•840C•W.ASHINGTON,D.C.20006 

-TELEX: 

2793~ 

NEIMtn. 

July 24, 1.986 

The Honorable Don Edwards 
Chairman, Subcommittee on 

Civil and Constitutional 
Rights 

committee on the Judiciary 
House of Representatives 
Washington, D.C. 2051.5-6220 

Dear congressman Edwards: 

We have been retained by Mr. Bert Silver to represent him 
concerning testimony presented before your subcommittee by 
Mr. J. Al. Latham, staff Director and Mr. Morris Abram, Vice 
Chairman of the U.S. commission on Civil Rights. The testimony 
was presented on April 22, 1.986, and dealt with a March 25, 1986, 
General Accounting Office Report on the Operations of the United 
States Commission on Civil Rights. 

Portions of the statements by Mr. Latham and Mr. Abram cast 
unwarranted aspersions on Mr. Silver's record as the career 
Assistant staff Director for Administration, a position he held 
for over 16 years. The statements concerning our client were not 
only unwarranted, but were incorrect and contained errors of 
facts. Mr. Silver attempted, through the Commission's admini
strative grievance procedure to persuade Mr. Latham and Mr. Abram 
to correct the record. That request was denied without benefit 
of a hearing. (Copies of the grievances and the Commission's 
responses are enclosed.) 
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The Honorable Don Edwards July 24, 1986 
Page 2 

Having failed to gain relief through use of the Commission's 
administrative procedures, and having been denied due process 
within the Agency, we now respectfully request that your sub
committee re-open the hearings and call Mr. Silver as a witness. 
At such a hearing Mr. Silver would have the opportunity to 
present testimony which would clear his reputation, as well as 
provide factual information to the Committee so that the public' 
record would be accurate. 

Sincerely, 

Attachments: 
2 Grievance letters 
2 Agency responses 
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n:i.EX. 

279:lG~, 

~EJM1·:. 

April 28! 1986 

Mr. J. Al Latham, Jr. 
Staff Director 
u.-s. Commission on Civil Rights 
Room 800 
1121 Vermont Avenue, N.W. 
Washington, D.C. 20425 

We have been retained by Mr. Bert Silver to represent him in 
atte::-.;;:~i::g tc resolve the grievance contained in his memorand~::. 
to ye~ cf April 22, lSS6. This grievance is over the misleading 
refere::ce to hirr. en pages ll and 12 of your April 22, state~e::~ 
submitted to the Subco::~ittee on Civil and ~onstitutional Rights, 
Ccm=~~~:e o~ t~e ~~d:ciary, Eouse of Rep~esentatives. 
?-::-. si:ve::- 1 s grie·:ance cor:stit~tes an c::te=pt to have this r.:.a·::-;e::
r eso:vei ~~~o~g~ t~e inforEal p=cced~re contained in~~§ 
Co~~~ss~or.•s A~IDi~:strative Ins~=uction 2-7, Grievance 
Proced~re. Attached are documents which support the staterr.e::~ 
made i:: ~r. Silver's grievance, and to which he referred in the 
g=ieva~=e letter. 

We «ish to =.eet with you on behalf of Mr. Silver to resolve 
this grievance as quickly as possible. The resolution we seek is 
submission of a letter to the Subcommittee on Constitutional 
Rights clarifying your statement (on pages 11 and 12 of your 
testimony) that GAO was told o_f: 

"the transfer during the first half of FY 1985 of the 
then Assistant Director for Adrr.inistration (also a 
career employee). Since these personnel actions were 
taken no new problems with financial record keeping 
have been brought to our attention, and the new budget 
officer, and Assistant Staff Director for Admini
stration (both career civil servants) have been working 
to clear up the residue of past problems .... 11 

was not intended to cast aspersions upon Mr. Silver; that his 
reassignment by Linda Chavez had nothing to do.with the financial 
record keeping problems cited by GAO; that Mr. Silver's 
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~=- 3. Al Latham, Jr. April 21, 1116 
Pa;e 2 

reputation for honesty, integrity and propriety is of the hil)hest
or.der, and was not aaant to be sulliadi and that there was no 
i~~ent to impugn his outstanding record u a career aana;er and 
civil servant which spans 32 years. In addition, va viah copiu
of your letter to th• Subc011aittae to be sent to the GAO and the 
eight Civil Right COJIJllissionars, and to be released along vith a 
press release to th• aedia, so that the tarnish on Jlr. Silver•• 
reputation can be ruaovad. 

We look forward to hearing fr0111 you to set a tiaa for our 
meeting at your earliest convmnienca. 

Sincerely, 

E:iclosure 

G.JS/dmg 



369 

Att:adment 2 

~EILL. ~CLLE:SBOLZ 5HA-Y.. & SEEGER 
&TtODZTS AT LAW 

A P.t.JrnrEaaIP a, PltO!'ZSSlmQJ. CDaPORATIOJIS 
'n!lZPBOJIEDOD SEVEJrTZ:ElffB STREET 1' W 

(802, 4a:J•IMOOWASHDIGTON'. D C 20006 
nux: 
1171108G 
JrEIKt."1. 

May 2, 1986 

Mr. J. Al Latham, Jr. 
Staff Director 
u. s. Commission on Civil Rights 
Room 800 
1121 Vermont Avenue, N.W. 
Washington, D.C. 28425 

Subject: Grievance over Statements 
of Morris Abram, 
Vice-Chairman, USCOCR 

Dear Mr. Latham: 

We have been retained by Mr. Bert Silver to represent him in 
a -grievance over his . concern and dissatisfaction ·about the 
testimony submitted by Vice-Chairman Abram to the SubcOll'Jllittee on 
civil and Constitutional Rights, House Judiciary Committee, House 
of Representatives, on ~p~il 22, 1986. This grievance is being
submitted in accordance with the provisions of the Commission's 
Administrative Instruction 2-7, entitled Grievance Procedure. 
Since we are not aware of a process availab_le to submit a 
grievance directly with the Vice-Chairman, we are submit~ing the 
grievance to· you as Staff Director, the highest administrative. 
level available within the Commission. 

on April 22, 1986, v'ice-Chairman Morris Abram of the 
Commission on _Civil Rights delivered testimony to the 
Subcommittee on Civil and __!::onstitutional, Rights, House Judiciary
Committee. On ·pages 3 and 4 of the testimony, Mr~ Abram stated 
as follows: 

"However, wth respect tq the matters in the 
GAO report, all I can say is that I well 
remember the day when former Staff Director 
Chavez told me that she had just learned of 
the existence, after weeks in office, of an 
official Commission car which had been kept 
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Mr. J. Al Latham May 2, 1986 
Staff Director 
Page 2 

.. 
concealed from her by the staff of the 
agency. The management responsible for that 
type of irregularity has been removed, and 
extensive subsequent efforts have been made 
by the new Assistant Staff Director for 
Administration, Albert Maltz, to impose
tighter procedures at the Commission." 

Since Mr. Bert silver had served as Assistant Staff Director for· 
Administration for many years prior to the appointment of 
Mr. Maltz, and since Mr. Silver had been transferred from that 
position by Linda Chavez, the reference to him in Mr. Abram's 
testimony is clear and unmistakable. This is especially true in 
light of other testimony submitted on the same day by the 
Commission which also made disparaging references to Mr. Silver, 
and which is currently the subject of another grievance. 

The al'regation of Mr. Abram, made by implication in the 
statement, that Mr. Silver was responsible for purposefully
withholding information fr~m Director Chavez concerning
Commission automobiles is without support. The allegation that 
Mr. Silver was removed from .his position because of the alleged
irregularity of withholding information about agency automobiles 
from Director Chavez is also without support. 

The resolution we seek is submission of a letter to the 
Subcommittee on c±vil and Constitutional Rights, Juqiciary
Committee, U. s. House of Representatives by Vice-Chairman Abram 
s-tating that he has no evidence to support his statement that 
Mr. Silver had' concealed information from- Director Chavez about 
an official· Commission car; that he has no evidence to support
his statement that Mr. Silver "as management" was responsible .for 
that type of irregularity and that he had been "removed" for that 
type of "irregularity"; that Mr. Silver's reputation for honesty,
integrity and competence is of the highest order, and that he has 
no information o·r e,r'idence tha-t would lead to any other 
conclusion; and that he did not intend to impune Mr. Silver's 
outstanding record ·as a career manager and civ~l servant, which 
record spans 32 years of government service. In addition, we 
wish copies. of such letter to be sent to the General Accounting
Office, the other seven Civil Rights Commissioners and released 
to the media, so that the tarnish on.Mr. Silver's reputation can 
be removed. 
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Hr. J. Al. Latham May 2, 1986 
Staff Director 
Page 3 

We look forward to hearing from you to set a tiJae for a 
meeting on this grievance at your earliest convenience. We are 
sending a copy of the grievance to Mr. Abram for his information, 
and we 'l:IOuld hope that he also would be present at auch a meeting
concerning the grievance. 

Sincerely, 

GJS/mlp 
cc: Mr. Morris -B· Abram 

Vice-Chairman 
U.S. Commission on Civil Rights
Room 800 
1120 Vermont Avenue, N.W. 
Washington, o.c. 20425 
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DESIGNATION OF REPRESENTATIVE 

I hereby designate the firm of Neill, Mullenholz, Shaw and 

Seeger to act as my representative in any and all matters related 

to my employment with the C~is~ion on Civil Rights. I under

stand that the firm,is authorized t.o act on my behalf, and I 

expressly request that all correspondence in these matters be 

directed to them with a copy to me. 

Date Bert Silver 
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NEILL. MULI.ENHOLZ. SHAW & SEEGER 
ATTODZTS -&.T U.W 

A P~ CS, PJtCIPZ5SlmUI. ~DXS 

DlZPBOJIBCIOo ~ st2EET.x. w. 
(IIOll) 4113•11400'IF~OTON. D. C- 20006 

'IBLEX: ,._ 
MEIMULJune 18, 1986 

Mr. Al Latham, Jr. 
Staff Director 
u. s. Commission on 

civil Rights 
1121 Vermont Avenue, H.W. 
Room 800 
Washington, D.:c. 20425 

Re: Formal Grievance of·Bert Silver 

Dear Mr. Latham: 

This letter constitutes the formal grievance of our client, 
Bert Silver stemming from the two ~nforl!lal grievances filed 
by Mr. Silver on April 28, 19°86, and May 2, 1986. This 
grievance is filed pursuant to Administrative Instruction 2-7, 
and 5 CFR Part 771. ' • 

Although both informal grievances were filed with you, you
delegated your authority to hear the grievance to then General 
Counsel James B. Mann. Mr. Mann met with Mr. Silver and his 
representative on several occasions and issued'a mell!orandum t6 
the record dated June 10, 1986, pursuant to 18.04 of Administra
tive Instruction 2-7. Mr. Silver received that memorandum on 
June ll, 1986. Thus, Mr. Silver has five working days from that 
date·, or unti'l June ·1a, 1986, to -file this formal grievance with 
you. •· -~ ,~· • ~ 

The subject of ,this grievance concerns,, in part, the 
matter involving former Vice-Chairman Abram. • Furthermore·, 
although you delegated·: your authority~;!! the informal gr.levance, 
you were the •official ·with :z::esponsibi'.!i'ty to resolve that 
matter. For· thes·e reasons, we believe 'the grievance deciding
official should be Chairman Pendleton. We recognize that 
Chairman Pendleton has delegated a~l authority for day-to-day 
management of the commission to the Staff. Director. However, we 
contend that the Commission has an obligation to address a~y 
matter of a coricl!!rn of ;an employee: covered b:y, the grievance_
procedure. The~regulations published by the Office of Personnel 
Management at 5 CF~ Part'77l clea~ly establish 1 this agency
obligati'on. 0 Accordingly, we contend that continued,delegation to 
you for further consideration of Mr. ~ilver•s grievance is-
inappropriate. ' 

~ ... ~~n C 
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llr. Al LathllJI, Jr., • June 11, 1986 
Staff Director 

Page 2 

We aloo contend that consideration of this grievance
requires the appointment of an Administrative Law Judge from 
outside the u. s. Com11isaion on Civil Right• to serve as fact 
finder in resolving the factual disputes contained herein. As 
explained below, factual disputes clearly exist. Thus, both your
ragulntions and the OPH grievance regulations require that an 
impartial fact finder be appointed. Section B.07 of Administra
tive Instruction 2-7 apecifically authorizes the appointJlent of a 
fact finder from outside the agency. .our position is that the 
only credible way to resolve this grievance is to have such an 
impartial and independent fact finder appointed. 

As mentioned above, the aubject of this grievance involves 
two distinct matters concerning Hr. Silver. We have attached at 
Tab A copies of the informal grievances and their enclosures 
explaining our position. We incorporate these informal 
grievances herein by reference. Further, the following
discussion explains our position in this formal grievance and 
responds to the assertions by Mr. Mann in his June 10, 1986, 
memorandum for the record concerning those informal grievances. 

, 
A. April 28. 1986. Informal Grievance Concerning Testimony by

Al Latham. Jr. 

The subject of this informal grievance was the testimony you
presented on April 22, 1986, to the Subcommittee on Civil and 
Constitutional Rights, Committee on the Judiciary, Bouse of 
Representatives. In responding to the. informal grievance, 
Hr. Hann specifically found that Hr. Latham's testimony appeared 
to be factually accurate, and that Hr. Silver's grievance rested 
solely on making unreasonable inferences from this testimony.
For these reasons, Mr. Mann found the grievance to be without 
merit. 

In response, we contend that the documents we attached to 
our informal grievance clearly establish that Hr. Latham•s 
testimony was not factually accurate. The clear implication in 
the testimony that is the subject of this grievance was that 
Kr. Silver was responsible for problems with financial record
keeping and the other problems addressed in the GAO report. The 
GAO report addressed the difficulty vi.th the appointment of 
consultants and problems with financial recordkeeping with 
respect to earmarks. The documents we submitted with the 
inforaal grievance establish that Mr. Silver was diligent in his 
responsibilities in to addressing these problems. Kr~ Silver 
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Mr. Al Lathim, Jr., ~une 'is, 1986 

Staff Director 
Page 3 

recognized the difficulties pointed out in•the GAO report and 
promptly .brought the• to :management•• attention. Accordingly,
Hr. Silver can in no way be found to have been responsible for· 
these actions as illplied by your testimony. 

That testimony leaves no reasonable implication other than 
the one discussed above. Accordingly, Mr. Silver•• reputation
and career have been severely damaged. Steps,. ■hould now be taken 
to correct this injustice. • 

As relief, we request that you sign a letter stating that 
your testimony was not intended to cast aspersions upon
Hr.-Silver, that his re-assignment by Linda Chavez had nothing to 
do with the financial record keeping problems cited by GAO; that 
Hr. Silver•11 reputation for honesty., integrity and propriety is 
of the highest order and was not meant to be 11ullied; and that 
there was no intent to impune his outst~nding record of 32 years
service as a career manager and civil servant. We ask that this 
letter be sent to the Subcommittee on Civil and Constitutional 
Rights and that a copy of it be mailed to tlie GAO and the civil 
Rights Commissioners., accompanied by a· press release to the 
media. 

B. May 2. 1986 Informal.Grievance Concerning the Statement by
Mr. .1\bram. 

The Hay 2, 1~86, informal grievance concerned testimony by
Hr. Abram, formerly Vice-Chairman of the u. s. Commission on 
civil Rights. Hr. :Abram referred to an allegat•ion concerning
Hr. Silver's alleged improper concealing of information from then 
Staff Director Linda Chavez. Mr. Abram specifically stated that 
Hr. Silver had been removed for this irregularity. 

In response to our grievance, Hr. Mann denied the 
applicability of this grievance to Hr. Abram. As we •entioned 
above, the agency is responsible for addressing an employee's
grievance with respect to any matter concerning employment over 
which the agency has control. This matter is not specifiqally
excluded from the grievance procedure but is beyond the full and 
immediate control of the current Staff Director since it involves 
the former Vice-Chairman. 
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Our .contention i• that thia aay not result in a failure 
to conaider the grievance. Certainly, the grievance could be 
-decided by the Chairman. Moreover, certain action• are within 
your control, auch aa correcting the obvioua aisatatementa 
aade by former Vice-Chairman Abram in hia teatiaony. 

The document& we attached at 'l'ab B establish that llr. Silver 
did not -intend to hide any information from Linda Chavez. The 
explanation by Mr. Silver ahows that he properly informed her 
about the automobile in question. Documents had previously been 
submitted to Ms. Chavez setting 'forth information about the 
Commiasion•• automobiles. Also, the atatement by Vice-Chairman 
Abram that this incident occurred-a few weeks after Ms. Chavez's 
appoin~ent i• obviously inaccurate. The documents clearly ahow 
that Ms. Chavez's allegation occurred approximately one year
after ahe began her employment. 

Again, Mr. Silver has been made the scapegoat by a high
level Commission official. The damage to his reputation is real 
and unjustified. We contend that the U. s. Commission on civil 
Rights now has an obligation to Mr. Silver to correct the 
record. Accordingly, as relief for this portion of the grievance 
we request that the Commission submit a letter to the Sub
committee on Civil and Constitutional Rights stating that no 
evidence aupports the testimony by former Vice-Chairman Abram 
that Mr. Silver had concealed information from Director Chavez 
about an official Commission car; that no evidence exists 
to support the statement by Hr. Abram that Mr. Silver •as 
management" was responsible .for that type of irregularity and 
that ~r~ Silver had been •removed" for that type of 
•irregularity"; t-hat Hr. Silver's reputation for honesty,
integrity and competence is of the highest order, and that he has 
no inforaation or evidence that would lead to any other conclu
sion; and that Hr. Abram did not intend to impugn Hr. Silver's 
outstanding record as a career manager and civil servant, which 
record spans -32 years of government service. We also ask that 
copies of this letter be sent to the GAO, the other Civil Rights
commissioners and that a copy be released to the media. 
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Staff Director 
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CONCLUSION 

For the foregoing reasons, we request that you grant the 
relief outlined above. 'l'he obvious factual disputes should be 
resolved by an independent fact finder. We ask that this fact 
finder•a report be relied upon by you in resolving this 
grievance. 

w;;/~ ·.;2•·. L,, 
G. ~//h,/r 
William L. Bransford 

Enclosures 

WLB/mlp 
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UNITED STATES 1121 Vennont Awn,e, N.W. 
COIIIIISSION ON Watw,g!on. 0.C. 20C25 
CML RIGHTS 

July 17, 1986 

MEMORANDUM 

From: Staff 

l. By letter dated April '28, 1986, you submitted a grievance
under the administrative procedure-charging that, on April 22, 
1986, I made certain unwarranted ~emarks concerning your employ
ment with the u. s. Commission on'Civil Rights in testimony
presented,to the Subcommittee on Civil and Constitutional Rights,
Bouse Judiciary Committee, Bouse of Representatives. 

2.- By letter dated May 16, 1986, I informed you of my decision 
to treat the April 28, 1986, submission as an "informal" griev
ance. The matter was not resolved to your satisfaction during
informal processing and is now before me for a final agency
decision. The administrative grievance procedure does not 

\provide for a final agency decision by anyone other than the 
Staff Director. 

3. I conclude that the matter raised by your April 28, 1986, 
grievance is outside the scope of the administrative grievance
procedure. At issue in your grievance are statements made in 
Congressional testimony. The scope of the administrative 
grievance procedure cannot be extended to testimony before 
Congress. Accordingly, your grievance is hereby rejected as 
outside the scope ,of the administrative grievance procedure. 

4. Even if your grievance were within the scope of the admini
strative grievance procedure, I find after careful consideration 
that your contentions are not sustained by the evidence. Accord
ingly, your grievance is hereby' also denied on its merits. 

5. In accordance with Administrative Instruction 2-7, this is 
the final agency decision on your April 28, 1986, grievance. The 
Staff Director's decision is final and not subject to further 
review. 

fat-
J. AL LATHAM, JR. 

Copy to: 
~Ir. G. Jerry Shaw, Esq. 
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UNITED STATES 1121 Vermorll Avenue. N.W. 
COIIIIISSION ON WIIShinglan. D.C. 20425 
CIVIL RIGHTS 

July 17, 198.6 

MEMORANDUM 

From: Staff Director 

To: Mr. Bert Silver, Assistant Staff Director for Regional
Programs 

Subj: Final Agency Decision on Administrative Grievance 
dated May 2, 1986 

l. By letter dated May 2, 1986, you submitted a grievance under 
the administrative procedure charging that, on April 22, 1986, 
Vice Chairman Horris Abram made certain unwarranted remarks 
concerning your employment with the u. S. Commission on Civil 
Rights in testimony presented to the Subcommittee on Civil 
and Constitutional Rights, Bouse Judiciary Committee, Bouse of 
Representatives. 

2. By letter dated May 16, 1986, I informed you of my decision 
to treat the May 2, 1986, submission as an •informal• grievance.
The matter was not resolved to your satisfaction during informal 
processing and is now before me for a final agency decision. The 
administrative grievance procedure does not provide for a final 
agency decision by anyone other than the Staff Director. 

3. I conclude that the matter raised by your May .2, 1986, 
grievance is outside the scope of the administrative grievance
procedure. First, actions of Commissioners such as those here at 
issue are npt •subject to the control of agency management•
(i.e., the Staff Director) wi~hin the meaning of Administrative 
Instruction (AI) 2-7, section 3.01. Secondly, at issue in your
grievance are statements made in Congressional testimony.
-The scope of the administrative grievance procedure cannot be 
extended to testimony before Congress. Accordingly, for these 
reasons, your grievance is hereby rejected as outside the scope
of the administrative grievance procedure. 

4. Even if your grievance were within the scope of the admini
strative grievance procedure, I find after careful consideration 
that your contentions are not sustained by the evidence. 
Accordingly, your grievance is also hereby denied on its merits. 
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5. In accordance with AI 2-7, th.is is the final agency decision 
on your·May 2, 1986, grievance., The• Staff Director's decision is 
final and not subject to further review. 

p./AL~---
J. AL LATHAM, JR. 

Copy to: 
Mr. G. Jerry Shaw, Esq. 

_) 

J 
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APPENDIX3 

11705 Devilwood Court 
Potomac, Maryland 20854 
August 18, 1986 ,-

The Honorable Don Edwards 
Chairman 
Subcommittee on Civil and 

Constitutional Rights. 
Committee on the Judiciary 
U. S. House of. Representatives 
Washington, D. C. 20515-6216 

Dear Congressman Edwards: 

As suggested by you in your August ll, 1986 letter to 
G. Jerry·Shaw, my attorney, I am. submitting a written state
ment to correct statements made about me at the April 22, 1986 
subcommittee hearing. 

Sincerely yours, 

~~ 
Bert Silver 

cc: G. Jerry Shaw 

63-298 O - 86 _ 13 
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Mr. Chairman and members of the committee, I am the Assistant 
Staff Director for Regional PrQgrams at the U.S. Commission 
on Civil Rights. F.rom ~,eptember 1968 until December 1984, I 
served as the ·Assistant Staff Director for Administration. 

I appreciate the opportunity you have given me to correct 
the erroneous references concerning me made before this Sub
committee in the statements of Morris Abram and J. Al Latham 
on April 22, 1986. I previously sought relief by 'filling~', 
grievances within the structure of the Civil, Rights Commission·• s 
administrative grievance procedure. However, relief was'not 
granted. The Staff Director declined to meet with·me and dial 
not respond to my request that an admirtistra"tive law' judge 
be appointed as a fact finder and •that the Chairman of the 
Commission decide the grievance since it w~s filed,ag?i~st ~he 
vice chairman and the staff director. Instead the Staff Director, 
against whom the grievance was filed, took on the role of 
investigator, jud·ge and jury and ruled that my grie.vance' 'was 
outside the scope of"the grievance procedure. Even though 
there were-substantial issues of fact,'he refused tocallow 
fact-findiifg to take plade.. Ins·tead, he simply dismissed: my c 

.case,, saying, it had. no, merit:, 

I would like to first deal with the April 22 testimony of 
Mr. Abram, the vice chairman of the U.S. Commission on Civil 
Rights who stated: 

t {\ = 
IIowever ,.:with .resRect_,to the matters in the r.:Ao report, 

,:all I can say is ·that I well remember the day when former 
Staff Director ·cfiavez:·.told me that she had just learned 
of the existence, after weeks in office, of an official 
Commission car which had been kept concealed from her 
by the staff of the agency. The management resbonsible 
for that type of irregularity has been removed, and ex
tensive subsequent efforts have been made by the new 
Assistant Staff Director for Administration, Albert 
Maltz, to impose tighter procedures at the Commission. 

On June 19, 1986 my attorney sent Mr. Abram proof that 
whatever Ms. Chavez may have told him about "concealment" of 
an official car, which M.r·. Abram repeated in Congressional 
testimony, was not true. We invited Mr. Abram to set the record 
straight. He has not responded to our request. I am, therefore, 
providing, in attachments 1 through 4, the evidence that Ms. Chavez 
knew, or should have known, that the Commission had leased 
vehicles, one of..which ~-,as us~d for deliveri~!I. publications 
from the warehouse, and that clearly this information was not 
concealed from her. As i.s also clear, the event !>Ir. Abram 
described did not take place "weeks" after J\fs. Chavez took office, 
as he stated he could "well remember", but a year following 
her arrival. 
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2. 

The automobile incident was one of several which I believe 
Ms. Chavez used as a pretext to display her pique. I believe 
her unhappiness with me was caused by my attempts to dissuade 
Ms. Chavez from acting in ways, in both fiscal and ?ersonnel 
matters, which I sincerely believed violated regulations as 
well as Congressional intent. Mr. Abram may have been misinformed 
by Ms. Chavez concerning particular incidents. Even if he was, 
he should have attempted to substantiate the in·formation before 
repeating improper allegations about me before the Subcommittee. 
He clear~y had at least a moral ·obligation to authenticate hear
say information before using it publicly to impugn my integrity 
and professionalism. 

·Mr. J. Al Latham's statement of April 22, 1986, submitted 
to this subcommittee, also included inuendo about·my performance. 
Mr. Latham, the Staff Director of the U.S. Commission·on Civil 
Rights, said: 

GAO...was also told of the transfer .during the first 
half of FY 1985 of the then Assistant Staff Director 
for Ad.'!linistration (also a career enolovee). ~ince 
these personnel actions-were taken, no new problems 
with financial record keeping have been brought to 
our attention, and the new budget officer, and Assistant 
Staff Director for Administration (both career civil 
servants) have been working to clear up the residue 
of past problems ... 

Had Mr. Latham asked.me, I would have told him that the 
Commission's difficulties ~ited by GAO were for the most part 
caused by some~ivil Rights Commission political appointees 
refusal to tak~ mv advice or the advice. of ~ther 
career staff, concerning the proper way to handle the Congress
ionally imposed fiscal earmarks, fiscal controls, small 
purchasing, and the hiring of consultants and temporary 
employees. Attachments 5 through is consist of memoranda from 
me to members of the Commission's hierarchy which were largely 
ignored. I ,ask you to especially note attachment 9, a memoran
dum from me citing the misuse of a consultant. Mr. Latham, in 
his statement, cited the finding and correction of this misuse 
as an agency accomplishment. I believe that if the advice of 
experienced career professionals had been accepted when offereed, 
GAO would not have been able to point to many of the other 
deficiences it finally cited. 

'.['here is an implication in Mr. Latham's statement that my 
transfer by Ms. Chavez was an adve-rse relection on. my performance 
of the duties concerning fiscal record keeping. That is clearly 
not reflected in attachments 16 through 18 which ·consist 
of evaluations of, and comments on, my work by Ms. Chavez and 
her deputy, all of which are complimentary. ~..r. Latham's 
implication that my performance caused the problems, when in 

https://asked.me
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truth I was transferred ·for calling the problems to my superior's 
attention, is a classic case of_,scapegoating. 

As· further evidence that administrative practices and pro
cedures, including fiscal matters., were in excellent condition 
when I was Assistant Staff Director for Administr.ation, I refer ,, 
you to an. August 17, 1984 letter from the Acting I-nspector 
r.eneral of GSA to Ms. Chavez (attachment 19). This constitutes 
the. f.ina1 report of GSA' s audit of, the Commission, consists o.f 
less than ·four pages and cites no major problems, as Mr. Marion 
A. Bowden, the Deputy. Staff Director, noted in his August 31, 1984 
response (attachment 20). I can also unequivocally state that, 
when I was transfereed in December 1984, the fiscal records 
were ,intact, the. vouchers for Commissioners and their assistants 
were. ,in: their binders, accura,te and comprehensive Status of Funds 
reports were issued to,commissioners ·and Executive Staff ·on 
a monthly basis and Project Accounting Reports, ?howing how much 
was spent on each project, were prepared and distributed on a 
quarterly basis. The latter· w.ere accurate and not altered to 
distort time spent on any hearing o.r project. 

Mr. Latham•~ statement that since.my transfer in December 
1984 "no new probl:ems wi.th financial record keeping have been 
brought to .our attention:" is clearly not accurate as shown by 
the following: 

l. GAO's finding that the Commission can .not say how $175,000, 
which was supposed to be used for a third hearing in FY 1985, was 
spent. 

2. GAO.' s assertion that records for time char,ge_d to a hearing· 
held in early FY 1986. were altered. 

3. An audit report of.approximately 30 pages from the GSA 
Assistant Inspector General, dated FeQruary 28, 1986, aealt 
with deficiences in: FY 1985, after 1 was tranferred. 

4. .GAO·' s finding that vouchers, which had been available 
during. my· tenure, backing up time worked by Commis.s.ioners and 
their assistants were currently missing. 

5. GAO's assertion :that printing costs were charged to 
overhead in FY 1985. 

In conclussion, I must say that Mr. Latham's reference to 
me in his statement of April 22 was personaly dismaying. Mr., 
Latham was not with the Commission during the. period c9vered 
by the GAO audit. He failed to consult me or any ,of the other 
career executive staff members .who were w.ith the ,Commission when 

., 

https://since.my
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Ms. Chavez arrived in August 1983 (with the exception of the 
Solicitor) about the facts. I do not know how Mr. Latham was ~ 
able to determine the accuracy of the GAO findings without 
discussing them with many of the principals involved. Had he 
discussed the findings or his proposed response with me, I 
certainly would have given him the benefit of the information 

had. 

Thank you for this opportunity Mr. Chairman. At least, 
with the inclussio~ of my statement in the record, the facts 
are now availabAe for all to examine. 
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UNI Ic:O ~IA H:S COMMISSION ON CIVIL RIGHTS . 
Attachment l 

'/Va,hin&ton, D. C. 20425 

DATE, August 16, 1984 
q~YTO \ 
ATTtH#· •OSD ST~Ff DIRECTOR 

,official Car 

T01 Bert Silver 

Oh numerous occasions; beginning las~August, I have 
inquired whether or not this agency owns· or .le'ases an 
official car. On all such occasions I have been-told 
that the agency does not own or lease a car. The 
Chairman has made similar inquiries with the same 
results. My inquiries have been directed to you and 
to the previous Acting Staff Director, John Hope. I 
have been told that at one time the agency did in fact 
lease cars for official use, but due to budgetary reasons 
the procedure was abandoned. I have raised such questions 
because the Chairman and I make frequent appearances 
outside the Commission offices. It is sometimes exceed
ingly difficult--nigh unto impossible--to travel by 
public transportation, particularly when the Chairman 
or I are accompanied by. members of the staff. 

Today, as I was driving to the office in my own car, 
after having made an appearance on behalf of the agency 
on Capitol Hill and finding it exceedingly difficult 
to find parking there, I found myself in. traffic on 
14th Street behind a black Ford station wagon bearing 
an insigniainside the left rear windshield "Official 
Vehicle of the U.S. Commission on civil Rights." The 
car bore a D.C. temporary tag number DX 39146 with an 
expiration date of August 22, 19?4. You can imagine my 
surprise after having been told the agency has no official 
vehicle. 

I would like, by COB today, a full disclosure of information 
that has obviously been denied me and will consider what 
action to take after you have explained this matter. 

~,o~a~ 
cc: Marion Bowden 
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~ At<aohment , UNITED STATES '1121 Vermont Avenue, N.W 
COMMISSION ON l'lash,ng!On, o.c. 20425 

CIVIL RIGHTS 

DATE: August 16, 1984 
REPLY TO 
ATTN OF: OM 

SUBJECT: Agency Car 

TO: Linda Chavez 
Staff Director 

I, of course, do not know the contents of any conversation 
you had with John Hope ·but I do remember you asking me 
about an ~fficial car for the use of the Staff Director 
sometime after you came on board. I told you that we did 
not have an official car for the Staff Director. I also 
told you that John Buggs had used one which was driven 
on a part-time basis by a mailroom employee. I also told 
you that Louis Nunez continued that arrangement but 
had so much difficulty with it that he removed the employee 
and cancelled the lease. Since that time the Staff Director 
has used taxis for travel around the city and has not had 
an of~icial car. You seemed to accept that explanation 
and I do not recall you questioning me about it further. 

The station wagon you saw on 14th street today is used by 
our warehouse located in Alexandria to pick up mail and 
to pick up and deliver publications for the main building 
and other points in the city. The "Official Vehicle" sign 
is, I believe, used in an attempt to avoid parking tickets 
which is not always successful. 

Three regional offices have GSA or leased vehicles which 
are used by field representatives to attend SAC meetings 
and other such functions in nearby states. They use leased 
cars because some regional offices find it cheaper and more 
convenient to use vehicles rather than commercial transpor
tation •for short trips. 

I am sorry that you feel I have denied you· information. I am 
not and have not been in the ·habit of denying information to 
any of the five Staff Directors for·whom I have worked; I 
believe this is the first time I have ever been accused of 
that. 

/ 

( -
\ 

\ 

i 
! 

i 
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If you want any additional information,I wquld be 
pleased to discuss this ·with you at your conven~ence. 

~ 
BERT SILVER 
Assistant Staff Director 

for Administration 

cc: Marion Bowden 

t1 
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UNITED STATES 1121 Vermonz Avenue. N.W. 
COMMISSION ON Washing1on. D.C. 20425 
CIVIL RIGHTS 

ffJ!iir\ Attachment 3 

~ 
DATE: 

REPLY TO 
AlTNOF: 

SUBJ£CT: 

TO; 

October 7, 1983 

OM ,..
Close Down Timetable J 

Linda Chavez ..,Staff Director 

As you requested we have ·prepared a timetable of actions .r 
that would have to be taken if in fact the commission had 
to close down on November 29th, which is 60 days after 
the expiration date of Se~tember 30th. 

We have assumed that funds, either through a continuing
resolution or in an appropriation, would continue to be 
available until November 29th. All of the Commission staf£ 
would, therefore, continue working on the final report, the 
projects in progress or ·other close down activitie.~ until 
November 29th. We have made no plans -about what would happen 
to the commission's unfinished program projects after the· 
close down date. • 

We propose the following close out schedule covering:
personnel, pl'Operty, fiscal, procurement, contracts and 
documents. 

October 24 

Equipment and furniture owned by the Commission would be de
clared excess to GSA. GSA would prepare to dispose of tne 
e~uipment and furniture following the close down date. 

The Personnel Office wou~d begin counseling_employees and ex
plaining retirement options, health benefits, life insurance, 
the displaced employee program, reemployment procedures, etc. 

Contact will be made with the records center to arrange for 
the retirement of agency record~. Information would"be sent 
to program office staff.on how to bindle files. Program ' 
staff would begin packing and indexing files for shipment to 
a records center. •. 

October 25 

The Superintendent of Documents of the Government Printing
Office (GPO) would be contacted to establish which publications 

https://staff.on
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stored in our warehouse GOP would want. Those GPO does 
not want would have to be disposed of as the Commission 
sees fit. 

October 28 

GSA would be informed that the space in the central and 
regional offices will be vacated and returned ~o,GSA,after 
November 29th. ' 

The GSA,motor pool and the companies from which we lease 
automobiles would be informed that all vehicles will be 
returned on November 29th and leases cancelled. 

GSA payrol~ in Kansas City would be c~ntacted,and i~struc
tions obtained on how to close out time and attendance 
activity. 

Laborers would be brought in to begin packing the Cornmis<;;ion 
library books to be turned over to the Library of Congress. 

October 31 

Personnel Office would enroll employees in the Office of 
Personnel Managemen.t's Displaced Employees Program and the 
Volunteer Interagency Placement Program. 

November l 

The United States Postal Service would be informed about the 
close down. Arrangements wouid be made to handle mail sent 
to the agency after the close down. 

The contractors holding contracts would be notified of the 
close down, told to continue to work on the contracts until 
November 29th but to1d to prepare termination claims. • 

November 14 

The Personnel Office would begin to type Form SO's terminating 
staff. 

All outstanding training actions would be cancelled. 

Any orders for goods and services not received would be cancelled.. 
Receiving reports for goods·or services received but not paid 
for would be sent to GSA to provide it with authority to make 
payment when billed. 
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November 21. 

The agen~y personnel. records woul.d be prepared for storage. 

November .22 

Al.l. l.eases for equipment woul.d be cancelled. 

Termination financial reports from covered individuals.would 
be turned in to the Sol.icitor. 

November 25 

The imprest fund woul.d be turned back to the Treasury
Department. 

GSA woul.d be tol.d to cut off tel.ephone service after November 
29th. 

November 29 

Presumably by cl.ose of business al.l records wil.l have been 
disposed o~ and GSAwoul.d·have been notified to assume re
sponsibility for property. 

All. keys, passes, etc. would be collected from staff. Form 
SO's terminating staff woul.d be issued. 

~/ ., 

~ /la~IJ.l/lJ
BERT SILVER LAWRENCE GLICK 
Assistant Staff"Director Sol.ici,tor 

for Administration 

lr 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 

Attachment 4 ll'ashington, D. C. 20425 

DATZ, November 1, 1983 

STAFF DIRECTOR 

SU&RCTa Commission Extension 

---"Rh- A.Ll Commission Employees 

At the general staff meeting on October 24th I announced that 
we would hold off close down activities for one more week. 
However, so as to give employees-an opportunity to, be placed 
in other jobs 'by the Office of Personnel Management I did in
struct the Office of Management to proceed with the counseling 
and training of employe,es.. This week we began registering em
ployees with 'the Office of Personnel Management's Displaced 
Employees Program and the Volunteer Interagency placement 
Program. 

I have held of'f beginning close out activities, affecting "things• 
as distinct from people. I''f, "however, no action is taken this 
week to extend ..the Commission.we wil'l liave to institute,other 
close down activities,according to the following schedule, ~
beginning the week of November 7th: 

November 7th 

Equipment and furniture will be ,declared excess .to allow GSA to 
dispose of the equipm~nt and furn\ture after November 29th. 

GSA will be infer.med t.hat space wj,11 be vacated and returned 
after November 29.th. ..., •~ 

GSA personnel will be contacted concerning closing d9wn t1!,e· 
time and at~endance activity after November 29th. 

The U. s. Postal Service will be informed of the close down 
and arrangements will be made to handle mail sent to the agency 
after the close down. 

Contractors holding contracts will be notified of the close 
down and told to prepare termination claims while qootinuing 
to work on the contracts. ...... 
November 8th 

Staff in offices responsible for records will be instructed to 
begin screening ·f·iles and informed when to pack and index the 
remaining files for shipment to a records center. 

https://Commission.we
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November 14th 

The Personnel Office will begin preparing Form 50 •,s to termi
nate staff. 

All outstanding training actions will be cancelled. 

Orders for goods and services not received wi1l be cancelled 
and receiving reports for goods and services received but not ...
paid for will be sent to GSA as its authority to make payment 
when billed. 

November 15th 

Travel will be stopped. 

Telephone credit cards will be collected. 

November 16th 

The ~otor pool and companies from whom automobiles are leased 
will be informed that vehicles will be returned and leases 
cancelled on November 29th. 

November 21st 

Agency personnel records will be prepared for storage. 

Laborers will begin packing the Commission library bopks for 
shipment to the Library of Congress. 

November· 22nd 

Leases for equipment wil'l be cancelled. 

Termina~ion financial reports from covered individuals will be 
collected by the Solicitor. 

Employees will begin ciearance· procedures, on a staggered sch~dule. 

November 25th 

The Imprest fund· wi!l be turned back to the Treasur~ Department 

November 28th 

GSA will be told 'to cut off. telephone service after Nov.ember 29th. 

November 29th 

FormJ'50's terminating staff will be issued. 

-~cl 
LINDA CHAVEZ ~ 
Staff Director 
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~achment 5 UNITED STATES 1121 Vermon:1 Avenue. NW. 

W# 
COIIIIISSION ON W-D.C. 20425 
CIVIL RIGIITS 

DATE· August 13, 1984 
REPLY TO 
ATTNCJF: OM 
SUBJ!iCT· Effect of Proposed Reorganization on 

Fiscal Activity Structure 
TO· 

Linda Chavez 
Staff Director 

Thru, Marion A. Bowden 
Deputy Staff Director 

According to the August 3, conference committee report on 
the FY 198S appropriation the House proposed provision ear
marking our appropriation by each of seven activities remains 
in the final bill. Assuming that the bill becomes law, we 
would not be able to transfer funds among.activities without 
an act of Congress. 

This earmarking would affect parts of the proposed reorganization 
plan. If we transferred the regional attorneys from ORP to OGC, 
in my opinion, we would have to move their sa"laries and associated 
costs from Activity 3 to Activity 2 and the amount.in Activity 2 
would exceed the earmark. Similarly, making other persqnnel
transfers across activity lines could also affect the otliflr 
activities. • 

To avoid changing the amounts in the activities you have 
suggested that we transfer the regional attorneys to OGC but 
continue to charge their salaries and expenses to Activity 3 
(Field Operations). You argue that since the regional attorneys 

would continue to service the regional offices their duties 
would remain essentially unchanged. Your contention is logical
if we approach the assignment of staff to activities only on 
a functional basis. However, after considering the history of 
the activity structure, how it has operated in the past and 
what I view as the intent of Congress, I do not recommend we 
do that for a number of reasons, 

https://amount.in
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l. The current activity' •structure -was.· es·tab'lished 
around 1969 in consultation with our BOB examiner. 
The intent was to establislt activities• whi•ch c1osely
paralleled the organi-zational structure so that· 
programs could easily be translated into doJ:lars " 
and vice versa. With some modifications because of 
subsequent reorganizations tbat activity structure 
is the one in use today, r 

2. We have by past practice not charged lawyers,~ salaries ~ 
to other program offices even when the functions 
performed fit into those "offices. For example, '.J:awyers
have reviewed••reports of· OPPR and OFCRE for legal 
sufficiency and have helped"SACs hold open ,meetings, 
Their salaries were charged to OGC not to the offices 
they were servicing'because' it was understood that 
the part of '"the appropriated funds· allocated, to OGC 
was to be used, among other things, to provide legal 
support to other offices. 

3. On July 16, you sent letters to the chairmen of 
both Appropriations Subcommittees informing them 
of the pending reorganization. The letters said 
in part that regional attorneys would report to the 
General Counsel and that funds in activities would 
be adjusted to show the change. Were we now to say 
that the change will not be reflected 'In ac~ivity
changes we would have to explain why we changed our 
minds. 

4. Last week at your suggestion, I discussed wi.th ~~e 
clerk of the Senate subcommittee whether we could" 
change the method of charging expenses to activities. 
He told me that his committee would agree to such 
a change, but also said that I should also discuss 
it with staff of the other Subcommittee. 

s. During this year's appropriation hearings the civil 
rights organizations and members of Congress who 
may or may not have been speaking for their caucuses, 
tried to have the Commission defunded, According to 
Chairman Neal Smith, the earmarking oy acticity was 
an alternative to defunding. Changing how we charge 
staff to activities without the concurrence of the 
subcommittee could be viewed as an attempt to circumvent 
the Appropriations Committee and could add impetus to 
a dcfunding effort next year. 
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offer two suggestions to possibly_resolve this issue, 

l. Ask the Solicitor for a legal opinion concerning
--what we can-or-cannot do based on the Congressional

action should it become law. 

2. Let me speak ·to the clerk of the House subcommittee 
to suggest that transferring the regional attorneys
would not affect the activity structure since their 
duties would not change. 

i
We obviously have an honest difference of opinion over what 
we may do and still be responsive to the recent Congressional
action. I think it is my responsibility to offer my best 
advice based on my experience in the Commission and the 
government so as to help you accomplish the mission of the 
agency and to protect the interests of the COIDl!lission. Please 
advise me how you want me to proceed. 

BERT SILVER 
Assistant Staff Director 

for Administration 
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UNITED STATES COMMISSION ON CIVIL RIGHTS~achment 6 
~ 

ll'mhini;ron, D. C. 20425 

"✓ 
DATE, March 19; 1984 

REPLY TD OM J 
ATTNOPa 

SUBJECT , Budget ,md PrograJ!I Planning"-' 

TD, Linda Chavez 
Staff Director 

,J 

I have reviewed Helen Loukas• March 14th memorandum to you 
on program planning for Fiscal Years 1984~ 1985, and 1986. 
I thought I should raise with you 'some of my concerns about 
the budget process which depends on the program planning 
process. 

At the beginning of May, I should be ·sending •.out instructions 
for preparing the Fiscal Year 1986 budget request. In 
previous years the Commissioners met in January or February 
to discuss proposed programs. Based on those discussions 
the staff thqught about and worked on program proposals. 
When the May instructions were issued program staff trans
lated those proposals into budget format. 

When staff presented budget and program plans to the 
Commissioners at. the July meeting, the plans were based 
on ideas Commissioners had at the winter retreat. This 
year we have not had such a retreat and plans for Fiscal 
Years 1984 and 1985 have not yet been developed. 

The Fiscal Year 1986 budget estimate has to be submittea to 
0MB by September. The Commissioners do not meet in August. 
The July meeting is therefore the decisive one for the Fiscal 
Year 1986 budget. At this point staff has no basis on~hich 
to develop Fiscal Year 1986 plans and budget estimates for 
the Commission. 

There are a number of questions I think need answering and 
points I want to raise for your consideration when considering 
the l984J 1985 and 1986 planning process. 

l. The appropriation for Fiscal Year 1984 is set and that 
for Fiscal Year 1985 will soon be set. They cannot be in
creased so the pl~ns staff are developing have to fit within 
the appropriations. To my knowledge cost estimates are not 
being developed for the projects being proposed. The aggregate 
cost of projects being developed could cost more than the ~unds 
that are available. 

63-298 0 - 86 - 14 
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2. When we testified before ,the•House Appropriations 
Subcommittee we assured them that the costs of the activities 
they had before them would not change. (We had little 
choice but to give such an assurance.) If we overload 
some offices we must shift funds among activities. The 
Appropriations Committee only allows a ten percent lee way

--in ·making- such shifts without-first getting their approval. , 

3. I have heard rumors about a half million dollar contract 
for one project and large amounts for contracts for other 
projects. seventy-five percent of our appropri~tion is 
earmarked for salaries: that limits how much we-can spend ~ 
in other objects unless we reduce the size of the staff. 
Also, adding a half million dollar contract to an activity
where it was not previously budgeted again raises the 
question about overspending in an activity. 

J:° lf"' '":J.. • 

4. In the internal -control report we sent to C<?ngfess __ in :--~" 
response ·to P.L. 97-255 .and 0MB Circular A-i23, ,we said one ·• 
of our objectives was to insure agency-w~de compliance with 
policies and procedures for developing and implementing· __ 
Col!lllµ.ssion projects contained in Administrative Instructi6n ' 
5-l. We should therefore follow the guidelines of the 
Administrative Instructton.or· change tl!em. ,.The.present 
process is missing a •hub" from which.the .project prepara
tion process radiates. In the past OPPE has played that 
coordinating role. Because no-one seems to ~e dof~g ~t 
this time, projects may,.be developing. wi.tli little thought 
to their effect on the overall budget qi::; P.rogram. . ,

c~:.=:•~f."mt..,--~•• 
! ~ T._j ,..1 

BERT SILVER 
Assistant Staff Director :i 0-;E. 

for Administration ·e ;:. 
cc: Helen Loukas 

r., 

l'.' 
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Attachment 7 

OATf t April 24, l 984 

IIEPLT TO 
Al TN QF1 

SUBJECT t Use of Consultants, Experts and Temporary Employees 

TO, Linda Chavez 
Staff Director. 

On April 16, the·union asked me for a list of consultants 
and experts hired since D·ecember, their rates of pay and 
what duties they performad·. The union then asked for a 
meeting on the subjec~ which was held April 20th. 

At the meeting the union representative asked about methods, 
in addition to consultant and expert appointments, we were 
using or might use to hire persons on other than permanent 
staff. I explained the use of •temporary and term employees. 
They also asked about the use of persons under contract. I 
ex::>lained bow contracts could be used but added that I was 
not aware of such use of contracts since December. 

After discussion it turned ou.t that the •union's concern 
stems from rumors heard around the agency that outsiqers 
are being used to develop project proposals and that those 
outsiders will then be hired to run the projects. The 
union cited two incidents. A Ms. Thernstrom from Boston 
had allegedly attended a meeting on the voting rights 
project and, according to the union, had attempted "to tell 
staff how the project should be designed. They also ~ited 
an instance in which a person.in California, not a govern
ment employee, was alleging that he would head up the 
social indicators project. (In a telephone conversation 
with me· after- the meeting·, a union, representative also, men
tioned a rumor that James Coleman had worked on specifica
tions for the school desegregation contract.) 

I told the union we had no Thernstrom on staff or on contract. 
They then asked if we were no.t still prohibited from accepti.n.g 
volunteer help." 

I can vouch for the fact that I have heard some of the. rumors 
that the union described. Some senior people in the Commission 
have told me that they are not sure of the relationship of the 
consultants and outsiders to their projects and do not know 
how they impact on their offices. I men~ion this because this 

https://person.in
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has created moral problems which I know would concern you 
and also, more importantly, because I believe that at a 
time when we are iri'an adversary relationship with the 
union over contract provisions and our funding is being 
questioned on the Hill we should be especially sensitive 
to the impact such activities may have on the work ~oi:ce. 

The personnel officer and I have discussed the use of various 
appointing authorities with you and your staff. I want to 
lay out for you what those options are and which ones are 
appropr~a te in ·var·iolls situations. 

1. Before we hire a consultant or expert you sign a ~ 
certification that the position is legitimately that of an 
expert or consultant as defined in FPM Chapter 304. The 
FPM. defines a consultant as "a P,erson who serves prj,marily 
as an ad~isor to an officer or instrumentality of the, , 
Government, as ·aistinguished· from an of.-ficer .or employee who 
carries out the agency's duties and responsibilities. A 
consultant provides views :c,r·opinions on problems.or ques- , 
tions presented by the agency, but neither performs nor 
supervises performance of operating· functions." 

The FPM' defines· an expert as "a·. person •with excellent quali
f icati·ons and a high degree of at.tainment in a professional
scientific, technical ·or other field. An ·expert's knowledge
and mastery of 'the principles, practices, problems, methods 
and techniques of a field of -activity,, or of a special:i:zed 
area in a field, are clearly superior to those usually
possessed by ordinary competent persons in that actiyity." 

2. The FPM authorizes -the use of 30 day "temporary limited" 
appointments without examination to meet any appr.opriate 
agency need th'a t cannot be served through, appointment under 
some existing ·authority: 

3. Term appointments are used ·"to fill positions that last 
longer than one· year but are c·learly of a project nature and 
will terminate upon comple~ion of the project. Work is con-~ 
sidered of a project nature when it meets all of the following
condi,tions: r·t cannot be accomplished by the regular wc;,rk 
force, 12) '.it is to, be'·comple.ted withi'n a specified .timeframe 
that is appropriate for term appointment, (3) it is not part
of the regular workflow of the organization, and (4) it is 
generated by a circumstance or situation which ,is not 
coriti,n\ling. ,,. 

4. Schedule C appointments may be used only for •positions rt 

of a confidential or policy determining character.• 

J 

https://problems.or
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I 
-For further clarification I am attaching the appropriate
FPM reference for consultants, experts, temporary limited 
appointments and Schedule C appointments with pertinent 
sections highlighted. 

The Personnel Office has many tools that it can use to meet 
__...,_"'Agency pe:rsonnel needs. The type of tool used depends on 
.. what is appropriate to a situation within the constraints 
----of the merit system;-1 believe that Larry Hicks and I could 

be more useful to you in helping meet your objectives within 
those constraints if we were provided with more advanced and 
detailed information concerning those objectives. That 

-would permit the Personnel Office to be more responsive to 
your needs and also eliminate the ackwardness encountered 
when a late request is received to appoint an individual 
only to find that the individual cannot be appointed under 
the requested authority. 

BERT SILVER 
Assistant Staff Director 

for Administration 

Attachments 



402 

J 

s~ecial ;....s,sist:::1~ tO the 
- Stz.ff Di=o::to= 

::i her J";.pr il 25t:1 me:norandurn to Larry 3icks, the Staf= 
Jirector sug;ested that you be called if Person:1ei !'!'as 
any questio~3 regarding.her request to appoint ~at~a:1 
~laze!:' as a :::o:isultant for 90 days. Since this reques.t .. 
has a very direct bearing on the issues I ·=a±sed-;in r.iy 
;..pril 24th :::a::iorandum to the Staff Dir_ector concarning 
the appoi:itme:i~ of consultant$, experts, te~poraries, etc., 
Larry Hicks ::::d I agreed that I- ~hould respond to you. 

·T:1.ere :.s ::io legal ::iethod that either Larry Eicks or .I 
know to pay so:n~one for days worked in Ja:iuary or Febrt:ary 
based on a:: z~p:::-il request to appoint him as a cons1:-l ta:it. 
:--:e could, o:: ::ot:rse, now appoint Mt:'. Glazer as a Cons~l".:.:int 
=or a pe:?:'iod :1ot to exceed 90 days but to Go that \,;e need 
the following. additional information: 

l. A staterr.-~:ot for the file stating what:•!=. Glaze='s 
.:luties will be:. 

2.. A ~otatic:i on his resume indicati:i; •·•hz- •-~~e .J- pz.:· 
...= received on so:r.e of his recent assigr::.ie::=s or co:-:s::lta:ici<::i: 
(I do not doubt !1-!r. Glazer's qualificatio~s as a::. e;-:i:-:a:-.t 
so~ial scientist, however·, the regulati.ons rcc_:uire th.3.t the 
rate we pay an expert or consul t;ant be co::.:.1ensu!:'a t-::: ~-.-i '.::~ 
::..'.!.s or her usual ::ee. We therefore need to }::-.ow 'his ::ee: 0:1 

=ece~t assign~ents. 

3. .:..._ .=ina:ici~l disclosure Form 29 (attach0.:} .. 
_,,,,_-;: -~·" 

/, ·,-~i-
--=~==v( l ,:,: _,,. --

-:.77 •4--.__.......... ~ 

3ERT s:;:LVE~ 
Assistant Staf= Director 

for Adninistration 

cc: Lin'::a c:;a;,·cz 
Larry Hicks 
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tachment 9 UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

DATE: August 24, 1984 

_ ~ 
1itoi~ OM 

SUBJECT: Experts and Consultants 

TO· Marion A. Bowden 
Deputy Staff Director 

1121 Vermcnl Avenue, NW 
VlaShangton. D C 20425 

The consultant/expert agreement with the Office of 
Personnel Management requires ·that you and I review the status 
of consultants and experts every quarter to determine that 
the duties of· record are being performed, the duties are 
still those properly assigned to experts and consultants, 
that time limitations· are being observed and that the 
services of each are still required. Responding to my re
quest .for information for the quar.ter ending .June 30, Rodney 
Cash sent me the attached August 13 memorandum. 

Mr. Cash reports that many of the experts and consultants 
have worked, but have not put in claims. He has contacted 
them to ask them to submit vouchers. We cannot accurately 
obligate funds if bills are not submitted promptly. 

More worisome, the duties being performed by Hal.'bld Orlans 
are not those enumerated in the memorandum ~equesting.his 
appointment. Mr. Orlans is now reported to be assisting 
in the preparation of"the Affirmative Action in Higher 
Education project design. That is .wor.k which should be 
performed by a Commission employee. Mr. Orlans should 
either promptly be reassigned to bonafide expert work or his 
appointment shou·Id be terminated. If we do not take correc
tive action, OPM could terminate our delegation of authority to 
appoint consultants/experts. 

BERT SILVER 
Assistant Staff Director 

fo~ Ad.ministration 

Attachment 

,c p.-.. :-s 
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10 UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

1121 Vermont Avenue, N.W. 
Washing!on. D.C. 20425 

\ 

DATE: September 11, 1984 
REPLY TO 
ATTN0F: OM 

SUBJECT: Travel Voucher - Finis Welch •· 
TO: Max Green 

Acting Assistant Staff Director 
Office of Programs and Policy 

Our budget analyst handling travel received\~e "two ~ 
attached travel· vouchers for, ,Finis Welch for .$855 and;·•
Sl,58i.50 on'September 4. We have no authorizations 
to cover eiEhfr trip. .J 

~- \1 

,~. Welch purchased first class ~ickets. Gover)µnent 
travel regulations require the use of coacli fare under 
government c6'ntrac·t. I understand that Mr.,'Welch is 
handiqa_pped _and this may be an acc::eptable •reason ~to travel 
first ·class ·bu't "the need has not been documented as re-
~uired by· AI 4-4. • v -• 

Six taxi reimbursements .in excess of $15 each were clairne·d. 
,.The regu~ations require that a receipt be submitted for 
~ ~ny taxi fare in ;excess of ,$l5. Also, :th"l first trip 

was completed on- June 18 and the second_on •July 20 ~ "the 
vouchers were ~ot submitted until September 4. bur travel 
reg,ulations require that t;-_av~l- be.. vouchered.within 5 days 
afl;':r it is co_;11pleted•. 1 

In addition to violating :regulat-ions,..Mr. Welch has pre-· 
,f!urnal:>ly been out ·,of p·ocke,t $2,300 for three or four rn9nths. 
I am ·surpr.i:sed· that he has-.,Jl?t- complainiid <!bout: the -in-
convenience. J'\ " 

J 

If there are other outstanding travel or salary expenses, 
I urge that you submit the necessary documentation so~that 
we can encumber and pay the bills. The fiscal-·y_e_ar is
coming to a close on September 30 and we need to get all 
of the bills paid before then. .o• 1. ••, ,. • " 

~.... ' - .L .l 

OM s-taff is ready to assist you in prgperty efroc-.:;ssi:ngt the 
necessary documents. If you need any help intr~pret~~~ 

;_ 

https://Sl,58i.50
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the travel regulations I suggest that you contact , 
Frank Matthews. If you need help on timecard regulations, 

suggest that you,contact Natalie Proc;to:c. 

--~---
BERT SILVER 
Assistant Staff Director 

for Administration 

Attachment 
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DATE: 

REPI.YTO 
ATTN OF: 

SUBJECT: 

TO: 

Attachment 11 ' ' 
L " 

1121 Vermcn!A- N.W. 
Washington, O.C. 20425 

;. 

,JO.::. 

September 24, 1984 

OM 
Consultant Travel Vouchers 

Marion A. Bowden 
Deputy Staff Director 

On September 24th the Financial Management Division 
received nineteen travel authorizations totaling $11,000 
for trips dating back as far as June for consultants 
working for Max Green's projects. Mr. Green's secretary
has informed me that she will submit information on 
salaries for the consultants to us on September 25th. 

I am pleased that Pat Ellis is cleaning us the problems 
which she inherited. However, I wanted to bring this 
situation to your attention because it is symptomatic 
of the operating problems we had previously discussed. 
Only 6_ days before the end of the fiscal year we 
receive documentation for what may be close to $20,000 
in travel and salaries that are not on the books. Not 
only is this dangerous from a fiscal point of view but 
it could prove down right embarassing for the agency.
We owe all this money to consultants because no previous
effort had_ been made to pay them. 

Incidentally, we are holding up purchase orders for 
personal computers for the Personnel Office and the 
Boston and Kansas City Regional Office until we see if 
there is now enough money -to pay for them after paying 
off the above unanticipated expenditure. 

o~~ 
BERT SILVER 
Assistant Staff Director 

for Administration 

cc: Reginald Haley ,,....---
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UNITED STATES 1121 Vermonl Ave~. u w 
COMMISSION ON Wasi-,ng10n. D.C 20425 

Attachment 12 CIVIL RIGHTS 

DATE: 

REPlYTO 
ATTN OF: 

SUBJECT: 

TO: 

September 25, 1984 

OM 
Fiscal Controls 

Max Green 
Assistant Staff Director 
Office of Programs and Policy 

You are no doubt aware that your secretary yesterday 
submitted to the Financial Management Division 19 
travel authorizations totaling $11,000 for trips for 
consultants dating back as long ago as June. Pat Ellis 
has informed me that she will submit information to us 
on. salaries for these consultants by COB today. 

I am pleased that Ms. Ellis is cleaning up these problems. 
There are only 5 days left before the end of the fiscal 
year. Those travel and salary expenses were unbudgeted 
and unanticipated. To make sure we do not overspend 
we have been forced to hold purchase orders for personal 
computers for the Personnel Office, the Boston Regional 
Office and the Kansas City Regional Off.ice. That would 
not have been necessary had you notified us of your 
expenditures before they were made. 

I unde~stand that our Budget Officer has worked up an 
operating budget for the Office of Programs and Policy 
for fiscal year '1985. If you anticipate taking future 
recruitment action or plan a trip for yourself, your staff 
or consultants, you should check your budget to see if 
you have funds available. If funds are not avaiiable, 
we will not be able to ~rocess the documents. 

Staff of the Off·ice of Management stand' ready to work with 
you to ensure proper fiscal controls while carrying out 
the mission of your office. Any ·problems .concerning funds 
should be referred to· Reginald.Haley, the Budget Of!icer. 
Travel is handled by '-Frank Matthews; time. and attendance 
by Natalie Proctor and, of course, Larry Hicks will continue 
to assist you in personnel actions. If you have any 
questions I will be happy to meet with you. personally. 

~~~ 
BERT SILVER 
Assistant Staff Director 

for Administration 

cc: ?-!:iri,:,n A. Bowden 
T •, •• :••• •:: -!~ -
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UNITED STATES 1121 Vorm0n1 Avenue: N VI 
COMMISSION ON W&sn,n;r,on. D C 2042~ 
CIVIL RIGHTS ~Attachment 13 

DATE: November 5, 1984 
REPLY TO 
ATTN OF: OM 

Request to Employ Elizabeth FarkasSUBJECT: 

to: Marion A. Bowden 
Deputy Staff Director 

On October- 29 I wrote· the attached me,morandum outlining
the efforts made to employee Elizabeth Farkas. on 
November 2 the Personnel Office notified Mr. Max Green 
that OPM had notified it that Ms. Farkas would not be· 
certified to the Commission before the·expiratio~ date 
of her temporary appointment.. Mr~ -Green then told. 
Personnel that he would submit papers to have Ms. Farkas 
appointed as a consultant. Today, r received a 
November 2 memorandum from the Staff Director (copy attached) 
asking Personnel to hire Ms. Farkas as a consultfl}lt not 
to exceed 130 days. 

I do not think that Mr. Green is doing what is in ~he 
Staff Director's best interest by making this request .. 
I doubt whether he has read the requirements of AI 2-15 
and I have doubts that employing Ms. Farkas as•a consultant 
meets those requirements. 

I have attached a copy•of the AI. with the significant por
tions outlined.· ·We ·do not have a sta-tement of duties 
which meet the· ··requirements of Section 9.03a. "There is 
every indication. that, i1s. Farkas.' appointm.ent wou.ld ·not 
meet general ·requirements ..1 thro~gh 4 in Section 4-: 

There is no.thing that has been submitted by Mr. Green 
to inaicate· that Ms. Farkas will not continue to do the 
same work on tha project _whiclis ,she i.s, now -~oing as a 
temporary· employee. That would be a violation of our regu
lations and of our ~xpert__s and.consultants agreement with 
OP~I. OPM ·could withdraw our delegated autohority based on 
'this action.. • • 

~l l - ' '"' . 
I urge that the sit_uat.i,on be_ fully explained to the Staff 
Director. 

(.~~ 
BERT SILVER 
Assistant ~taff Director 

for A.lministration 
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UNITED STATES 1121 Vermont Awe~e NW 
COMMISSION OH Vlasn,ng,on, DC 20425 
CIVIL RIGHTS 

October 29, 1984DAT£. 

REPLY TO OMATTN OF: 

Attempts to Employ Elizabeth FarkasSUBJECT: 

TO: Marion A. Bowden 
Deputy Staff Director 

On September 6, 1984, at the request of Max Green, we sent 
a name request to OPM for·a GS-ll economist asking that 
Elizabeth Farkas be certified. On September 10, 1984, 
Ms. Farkas was employed by the Personnel Office on a 30 day
special need appointment as a GS-ll economist. I am told 
that Ms. Farkas resigned from.her previous position because 
she was under the impression that Mr. Green had offered 
her a job with the Commission. 

On October 12, 1984, OPM notified us that Ms. Farkas was 
not qualified as an economist. That same day Personnel 
asked OPM to certify her to us as a GS-11 social science 
analyst. On October 18, 1984, OPM notified us that Ms. Farkas 
was not qualified as a social science analyst. 

At Max Green's request, on October 22, 1984, the Perso~nel 
Office asked OPM to certify Ms. Farkas as a program• specialist. 
In the meantime, Ms. Farkas• special need appointment had 
been extended once: it runs out on November 9th and cannot 
be extended. 

You have told me that the Staff .Director has said that she wanted 
persons working on research projects to have hard social science 
backgrounds in professional series. It might create problems 
to be hiring a program analyst at the same time we are con
verting civil rights analyst positions to those in professional 
social science series. 

BERT SILVER 
Assistant Staff Director 

for Adrninistra tion 

cc: Max Green 
Larry Uicks 
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coi.ii:ii'ssiotiON 
CIVIL RIGHTS 

DATE· z.;ove:nber 2, 19 8.; 
REl't.YTO OSDATTllOF: 

SUBJECT: Consultant 

TO: LARRY HICKS 
Personnel Officer 

~ 1 

'' "Please take the necessary step·s torhiTe Lista Farkas 
as a consu!fant. - She should ·serve -foT a period .not 
to exceed 130 'working day.s .. • , 

Ms. Farkas wH l be worki;·g on the ·Incom~s- .in• Ame-i:,ica 
project. ~. ~ 

Attached are a resume, Expert/Consultant form, a'nd· an 
SF-52 to e:ffectuate the ,i,eques·ted ac.tion. 

,': , 
[' 

~CL. 
- LINDA CflA\'EZ -~ 
Staff Director 

Attai;:hments 

cc: Bert Silver 
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UNITED STATES 1121 Ven:nonl Avenue, N,W, 
COMLIISSION ON Wasning!On. D.C. 20425 

Attachment l.4 
CIVlt. RIGHTS 

DATE: November 2, l.984 
REPlYTO 
ATTNOF: OM 
SUBJECT: OPP Budget, Staffing and Functions 

TO: Marion A. Bowden 
Deputy Staff Director 

Reginal.d Haley, our budget officer, met with Max Green 
today to try to devel.op an operating budget for the 
Office of Programs and Pol.icy,. Mr. Green tol.d him that 
during the year he pl.anned to hire two more GS-l.4's, 
a GS-l.2 and a GS-l.l.. In addition he would put on about 
5 more consul.tants and have 5 staff members from OR and 
one fro@ OGC detail.ed to OPP. 

Several weeks ago I discussed with you the need to 
straighten out between OR and OPP which office has the 
functional. responsibility for projects. .I proposed a 
plan which you presented to the Staff Director. She 
called me with questions and then said she would call 
a meeting after she returned-. from her trip. The meet
ing has not been held and perhaps the press of business 
has not allowed her to hold it. The need for such a 
meeting has not diminished. 

Four projects are now apparently under Max .Green's 
direction even though they were planned for and budgeted 
in OR. These are Affirmative Action and Higher Education, 
New Perspectives on Desegregation, Redistricting and 
Elementary and Secondary School. Desegregation. In addi
tion to the budget problem al.read cited, there are con
comitant problems that need to be resolved: 

1. Administrative Instruction ·l-2 lists the functions of 
OPP as developing concepts and recommending the initiation 
of programs and projects•. It does not list as its func
tion the direction of projects.. If the AI is changed to 
add that function to OP? it might be interpreted as a 
reorganization. 

https://detail.ed
https://devel.op
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2. Because of OPP's functions as listed in the AI, we are 
charging its expenses to overhead. If projects are to be 
run out Pt OPP a decision needs to b~ made on how they 
should be charged. Otherwise, we run the risk of distorting
the Congressional earmarks by activity., 

3. Harold Orlan is a Schedule c, GS-15 assigned to OPP as a 
special assistant to Max Green. His position was made a 
Schedule C because it was identified as being of a confi
dential policy making type. Max Green has told me, and it is 
common knowledge in the Agency, that Mr. Orlan· is direc'ting 
one of the projects. Project directors are classified as 
GS-14's and are not Schedule C's. 

5. Caroline Gleiter is listed as project officer on the 
Elementary and Secondary Desegregation Study. In' fact 
Max Green has been functioning as project officer in.meetings
with the contractor and the advisory committee. 

I have proposed solutions to the problems. I urge that the 
Staff Director··consider my proposa·ls or adopt other soll,ltions. 
The longer the situation goes unattended the more difficult 

~ot. 

BERT SILVER 
Assistant Staff Director 

for Administrat·ion 

cc: Reginald Haley
Larry Hicks 

:l 

-:i 

J. 

.. 1 ,J .1 

(1 
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1121 Vermont Avinue. NW. 
Wash,ngton, D C."20425 

Attachment 

DATE: August 20, 1984 

~N':loi~ OM 
SUBJECT: Cc:>urt ~porting Services 

T~ Marion Bowden 
Deputy Staff Direc'tor 

Around July· 25th you told me that the court reporting 
company which had transcribed the last Commission meeting 
had not provided satisfactory service and asked me to 
look into it. I called Rodney Cash and learned that the 
transcript had 'been' delivered 3 workdays late. I in
formed him that we would no longer us·e Legal Personnel Inc. 
for court'reporting and we would try to get a firm that 
could provide 3 day service. 

On July 25th I sent a memorandum to Daniel Garcia and 
Natalie Proctor, with a copy to you, telling them to' 
inform Legal Personnel Inc. that the service had not 
been satisfactory, to reduce :the amount ,bf payment to· re
flect the late delivery and to check prices of a number of 
reputable firms in the Washington area for 3 day and 5 day 
transcript delivery. I also tolq them to- check references 
and get the informat£on to me by August 1st. 

lou commended me on the action taken and told me to make 
~sure that we got a quote •from•ACE' :Federal Reporters', since 
Nancy Watson, the Staff Director's secretaryr had"used 
them before and had been very satisfied with their wor_k. 

On August 1st Daniel Gar.cia sent me a copy of a mernor?ndum 
from Ruth Ford to Natalie Proctor reposting that she had 
contacted 5 firms. The least expensive for a 3 day transcript 
was Milton Reporting Corporation at $4.30 a page·. ACE..:i 
Federal quoted $4.85 a page which was third<arnong the , 
five companies. Each of the. reference checks turned out 
more than satisfactory. The reference check on Milton 
Reporting Corporation, the lowest bidder, was "Fantastic." 
and "Tried other companies, always go back to Milton." I 
told Daniel Garcia to tell his staff to write a purchase 
order to Milton to transcribe the next Commission meeting. 

On August 13th, Nancy Watson informed Ms. Proctor that we 
were to use ACE Federal Reporting for the next Commission 
meeting and that the reporter we should a~k ACE to provide 
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was Claire Tepper. Since we had obtained. 5 telephone 
quotes, ACE Federal was not the lowest quote, and the 
references for all the firms were good, we thought we 
had no basis to use ACE. We consulted Lawrence Glick, 
the Solicitor and the agency's contracting officer. 
Mr. Glick advised us that given the absence of negative 
information on Milton, ACE could not be used since it was 
not the lowest bidder. 

At 2:00 p.m. on August 14th Ms. Proctor told Ms. Watson we 
could not write a purchase order to ACE based on the FAR 
regulations which govern procurement. Shortly thereafter 
Ms. Watson came to Mr. Garcia's office and told him that on 
the Staff Director's instructions we should arrange for 
ACE to report the meeting and if Mr. Glick disagreed he 
should call Ms. Chevez. I informed Mr. Glick and 
instructed Mr. Garcia to issue the purchase order to ACE 
Federal Reporting on the Staff Director's order but to 
document the file. 

On August 15th, I, received a memorandum from the Staff 
Director informing me that beginning with the September
meeting the Office of the Staff Director would assume 
responsibility for securing court reporters for all 
Commission meetings and hearings and that her secretary
would call one of my sta£f members to get a purchase order 
number to be used to get any court reporting company "we so 
choose.• 

I am writing this memorandum to you because I undertook 
this project at your direction. At one point the secretary 
to the Staff Director, who. apparently had no knowledge of 
your request to me, countermanned what I was doing. Nancy 
Watson does not know all of the facts and the Staff Director 
therefore probably thinks we were not carrying out her orders. 
That is not the impression I want to leaye her with. I am 
also concerned about the procurement process not being followed. 
Can-we talk about this? 

~ 
Assistant Staff Director 

for Administration 

.. 
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UNlit:O ~TAJ ES COMMISSION \Jt(<;(VIL-RIGtjTS .. , '" 

1Va.s4in&u,,,, D. C. 20425 

August 15, 1984 

OSD 

Commission Meeting Transcripts 

T01 Bert Silver 

Starting with the September meeting, the Office 
of the Staff Director will assume responsibility 
for contacting and securing a court.reporter for 
all Commission meetings, hearings, e"tc., • 

My secretary will call Mr. Myers for a purchase
order number which will be used for whichever 
company we so choose for that meeting·. •When the 
bill is received from the company, Mr. Myers'' 
should at that time do a confirming order. 
This will be done in order to avoid overestimating 
the cost of a reporter. 

STAFF DIRECTOR 



416 

UNITED STATES COMMISSION ON CIVIL RIGHTS 

ll'a.Aint,lDn, D. C. 21>125 

DATE 1 August 20, 1984 

REPLY' TO 
ATTHOF• OSD 

SUBJECT l Court Reporter 

TO, William Myers 

We are contacting Ace Federal for their services 
for the September Commission meeting in Nashville. 
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Attachment 16 

•
DATE: 

REPLY TO 
ATTN OF: 

== 
TO: 

UNITED STATES 1121 VermontAvenuo...N.W. 
COMMISSION ON w- o.c. 20425 
CIVIL RIGHTS 

~ 

January 19, 1984 

OM 
Request· for Aud'it 

Linda Chavez 
Staff Director 

\ 

At their January 17th meeting the Commissioners unanimousl.y 
voted to ask the General Accounting Office (GAO) to conduct 
an audit of the agency. I got the impression frOII! the dis
cussion that preceded the vote that the Commissioners do not 
know what type of fiscal system we have, what fiscal reports 
we provide, and that we are audited annually by the General 
Services Administration's (GSA) Inspector General. I was 
not asked for any of that information nor was~ in a position 
to offer comments. So that the Commissioners will. not con
clude. that we are in fiscal disarray, I ask that you give
them the following information. 

The Commission's payroll and accounting system is handled by 
GSA under contract. GSA performs these service for many
other small agencies. The GSA accounting system has been 
approved by GAO and I assume that GAO periodically audits 
it~ We spend funas_against.an operating budget broken down 
by offices and, within offices by object classes. Each month 
we receive a report from GSA.and based upon that report we 
prepare a fiscal report- for the Staff Director and each 
office director which compares expenditures against the 
operating plan. The Commissioners receive a monthly
agencywide fiscal, report before each Commission meeting. A 
copy of the report issed at !:he end of fiscal year l.983 and a 
copy of the report.for ·the month ending December 31, 1983, 
are attached. I would, apprecia.te it if you would share 
these with the Commissioners. 

The GSA Inspector General's office, audits us approximately 
once a year. The audit covers timekeeping, travel, pro
curement, property, credit cards, telephone toll charges
and the imprest fund. A copy of the last audit report dated 
May 10, 1983, is attached ·for the Commissioners into:cmation 
as'is the t:hen .Staff Director's response. The audit report
does not detail everything the auditors looked at. It dis
cusses problems found·. 

https://apprecia.te
https://funas_against.an
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I recognize that since the commissioners voted to have a 
GAO audit, we will have one. It will put an added strain 
on the resources of the Office of Management which are 
already stretch thin. As you know, I lost my top two 
personnel and top two budget and fiscal people who took· 
early retirement when it appeared the Commission would 
go out of business in November. The workload of OM has 
been inordinately heavy preparing next year's budget 
request and processing an enormous amount of paperwork
for the more than 20 people who retired or resigned in 
November. 

I will, of course, direct my staff to cooperate in every 
way possible with the auditors. I believe we.run a good
fiscal and administrative shop and I am confident the audit 
will bear this out. I do wish I had been consulted and had 
been given the oppor-tunity to explain our system and how it 
works to the Commissioners before they made their decision. 

1<. :::;--·{ 7::::.--
:.,-~~,z,-.;v L 
BERT SILVER 
Assistant Staff Director 

for Administration 

cc: Daniel Garcia 
Joseph Zambrano 
Joseph Swanson 

\ 

\ 
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Attachment 17 

DA'IE: 

REPLY TO 
ATTN OF: 

SUSJEC?: 

TO: 

UNITED STATES 1121 V--N.W. 
COIIIIISSl0N ON w..._o.c.2QC2!i, 
CIVILRIGH18 • 

r .' 
r, 

April 26• 
Marion A. 

Appraisal Upon·Reassignment ,93 
-"I-, ....,'7

Bert Silver -

In view of your reassignment effective December 16, 1984, 
to the position of Assistant Staff Director for Regional
Programs, I am submitting this memorandum evaluating your
performance for the period October 1, 1984, to December 
15, 1984. 

As Assistant Staff Director for Administration, you had 
three critical performance elements: (1) Budget Formu
lation and Control1 (2) Operation of Effective Personnel 
Systemi and (3) Publication Management. In each of these 
areas, significant adjustments were required due to the 
Agency reorganization, budgetary earmarks, and sweeping
personnel changes. Under the Budget Formulation and 
Control element, controls were developed to monitor the 
expenditure of funds by activity so as to avoid violation 
of the budgetary earmarks. Through these efforts, the 
Staff Director was alerted to possible overspending by
activity and a coherent plan to control overspending
through organizational modifications was prepared and 
submitted. 

Under the Operation of Effective Personnel System element, 
the Agency management team pursued a more productive
relationship with the union through contract negotiations
and informal meetings with the union leadership. In 
addition, a new performance appraisal system for 
bargaining unit employees was developed and implemented
with OPM approval. 

Regarding Publications Management, the third critical 
element, the standards for completing publications were 
met, if not exceeded, often under difficult circum
stances. Further, the Agency's word processing system was 
updated and eXPanded. 



-2-

Your critical accomplishments dui'.i'ilg this abbreviated 
period were remarkable•and extremely valuable to the 
Agency. The pressures of working with new leadership and 
personnel magnify your achievements. While this·appraisal 
memorandum does not really address the non-critical 
elements, I want to commend you particularly for the 
forthright and constructive way in which you advised both 
subordinates and superiors of their responsibilities in 
the areas of, b~dget. and personnel. . Though your competent •·· -~ 
counsel was often unsought and sometimes unappreciated, 
your dedication to promoting the Agency's mission within 
the regulatory and legal requirements is in keeping with 
the finest traditions of Senior Executive Service. 

L 

\I 
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U S, 'COMMISSION ON CIVIL RIGHTS CCR FORM 92 A

PERFORMl\.~CE ELEMENT AND APPRAISAL SUMMARY· FOR MERIT PAY AND SES EMP~OYEES OH/J>er (March 1981) 
(Itead ·1nstruc1:lons on reverse side before completing) 

"' l, NAME Bert='-'S"'il=11-=er=-----------,,-•-'---,------UHlll>f:__s"'E'-----'·- JOU 1'ITLE Tlssist:ant Staff Director for Administration 

8f~IH~N GI RATING PERIOD Fro~ October 1, 1982·8/16/83 'To Sept:awer JO, 1983 
.....,2, PERf'ORHJ\NCE ELEHllN'l'S (List elements in ordnr of importn11c-1• Ulhi note critical clements with an l\Rtorisk ]. RatinQ 

"'J. u 
.. 

~ ,,S, lBUDGET FORMUIATICll J\ND CCNI'roL* .., ' 
,. ,. ;' ' . Outstanding 

-~. ' ' .' OPERATICll OF ~ l'ER5CllNEI- SYSTEM* ... Outstanding ..--· 3, 
' 

I i 
PUBLICM'ICllS M1\NI\GEMENI'* "' " 

Ill . ,. 
Superior, .' ( . ·- ., . ·o , .4, 

OPEllATICll OF ~ .!\tMINISTRl\i' SERVICES Superior
~1

' u5, - .. .. 
' 

rQi'FICEMANl\GcMlNl' .., Superiorh I... .. _, - ' .." -- --· 6, , <i" ~ ' JCPERM'ICN OF EFFml'IVE LIBRI\RY SYSTEM ' ... t Outstanding 
~. 

7, - -
1rNICE, CXlillXlil\L N:n:'lr1!'i J\ND mF DEVEUll?Mml' ,.. 

Outstanding. 'C 
< 

-
~ '-8-,-- ' ' e u ·• 

I :lOTIL E2-IPLOYMlffl OPPCmWI'l'Y/AFFmlM'IVE l'CrICll ,, Outstanding
" 

APPIIAISAL1 ~outstanding ,. Qsupc):ior Oru!.ly 3atisfact"ry 0 Minimally Satisfactory 0 unaatisfactory 
4, OVEiALL PERFORMANCE :.? I .. -" V 

5, Dl!VEI.OPHENT OP PERFORMANCE ELEHENTB/C,R11'f.RIII/S'tllfll111RDS SJGNM'UIUlS! 6, • REVIEW AND DISCUSSION OF PERf'ORHIIN~PPRAISI\L SIGNATURES,
!Signature indicates that tho attached / J;(nllmber) pa~as desci:it.iing elements, (Signature indicates t_hat the attached (number) pages describing 
criteria and standards of performance fiiive boen reviewed and diacussod with the performance appraisal have boon rev owed and discussed with the'"" -.,.:.~~dfu. ~' •·~~ 8/U/J,.l , -•7·•--~ Date 10/r//"..:J 

RATER Dato#~~);Z Datel'~'3 
7 

IIEVIEWE~ , Date._____ 
Date /o//<//2 )' 

=~~-
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----·--':A'--dm_,_,,n_,s_:_·a_:_,o_n_G_e_r.e_,_a_1__,,_•a_s_·,._,r._,s_:_o_n._D_c_2_04_o_s___________f4/t) 
Attachment 19 

AUG I 7 1984 

Ms. Linda Cha•1ez 
Staff Director 
U.S. Commission on Civil Fights 
1121 Vermont Avenue, N.w. 
:.ashington.! DC. 20425 -

Subject: Final Report on Review of the Administrative 
?ractices and Procedures of the United States 
Commission on Civ,il Rights (A40492/O/F/84081'7 J 

Dear. Ms. Chavez: 

The Office of Audits has completed a review of the administrative 
practices and procedures of the United States Commission on Civil 
Rights. The current administrative practices and procedures, 
were generally satisfactory with no major problems. !lowever, 
administrativ.e concerns were noted in the imprest fund, travel, 
and pr·operty and equipment, which are. discussed in subsequent 
sections. 

The review included selected tests of records· pertaining to 
the imprest fund, travel, property and equipment, pr.ocurement,• 
credit' cards, timekeeping, and personnel. The revil!lw cover.ed 
transactions for the period October 1983 to June 1984, and was 
conducted between Acril and June 1984, at the Commis•sion and 
,GSA• s National Capi i:al Region. We also reviewed recommendations 
made in the previous audit report (May 1983) and found that 
corrective actions were satisfactorily implemented. The review 
was conducted in accordance with generally accepted Government 
auditing standards. We did not audit the financial statements 
of the Commission o·r determine whether the Commissi:on is ,;,·ffi
ciently, effectively, and economically managing its resources, 
nor did we evaluate the program results of the Commission's 
act·ivities. 

Following are the results of our review of the Commission's 
administrative practices and· procedures: 

Imprest Fund 

Our review of, the imprest fund, covering transactions d::ring· 
l,ovembar 1983 through April 1984, revealed that the fund was in 
good operafing ·order with no major problems. The cash. and 
reimbursabla receipts comprising the impres•t fund are segre;at'ed· 
and prope'i:ly safeguarded. In addition, the cashier has been 

https://cover.ed
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duly acthor izec t(! perfor.rn 1mprest .fund duties, but there is no 
alternate cashioar ..:,e suggest tha't the Commissicfa designate an 
alternate cashier who will function fn°i:his capacity auring the 
absence of the. principal cashier. • • 

In October 1983, the Commissic;,n _discovered a· S'J,,018' shortage in 
the fund~ The shortage occurred. prior to !·lovernber 1983 and was 
reported to the appropriate authcfrities for .investigation. After 
the shortage was detected, the Commissi'on ·transferred the imorest 
fund to the new cashier, purchased a. new cash box, and ·changed 
the safe combination. Since the Commission has been operating the 
imprest fund with the shortage during th'.is time period, manage1:1ent 
should evaluate the fund's balance to determine if the authorized 
fund level can be lo,.,er·ed consid~ering current and anticipated 
::ee:?s. 

~ 

We reviewed 30 travel advances processed 'by the impres·t ·fund 
representing all travel advanc~s over $100 issued since 
October 1983'. All travel. advances were properly charged to· 
the correct appropriation number and were properly approved 
except in one instance where the advance was not signed. Review 
of Government Travel Requests (GTR's) revealed ·tnat one employee, 
who wias not authorized, approved his own GTR for $249. we 
brought these areas to managements attention and they agreed to 
ensure this would not. occur in the future. 

5lanket travel authorizations were not extended beyond the 
current fiscal year and e1:1ployee's travel advances outstanding 
were collecteo at the time of employee terminations. In addition, 
the Com1:1ission was properly safeguarding and controlling the 
use of Government transportation requests and travel vouchers 
are generally being submitted for payment in a timely manner. 

Property and Eauipment 

The Commission's management of property ana equipmenc was 
generally satisfactory. However, we noted the following: 

The Commission uses a computer listing in lieu· o.f 
GSA Form 715 to account for and control personal 
property and equipment. The computer li·sting 
contains sufficient information to provide adequate 
control over the Commission's property and equipment 
inventory. However, the Commission does ·not send 
quart~rly aCCins machine tapes, or an ~quiv~lent! 
repre.senting the value of Commission-owned property, 
to GSA as required by ~dministrative Support 
Services Handbook WADM P '1070 .1, Chapter 11, 
para, 3(b).. 

(' 

https://perfor.rn
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A review of 51 of 621 sensitive i,t'a!r:tS Ghowe:l that 
items we.re generally accounted f,:,r ,. except th;,t 
three of the items were in a different physical 
location than specified on .the computer lis:ing. 
The Commission's property an:l equipment control 
officer, was aware of the physical location change 
for two items but had not yet updated the. conputer• 
listing. The property and equipment control 
officer was not aware of the physical location 
for the third iteni valued at $6'29. 

The Commission maintains Reports of ;,·roperty Survey,
GSA Form 526, for inventory 'adjustments when 
equiF~e~~ !s !est, nispla~ed, d~ca;e~ =~ s~olen. 
:-:~ re·.;iewo::i 3: s.1.;rvey repoc:-s and f:;.w::-1 :ha~ 6 
were still open ranging from 5 months to over 3 
1/2 years. However, during July 1994, the Com
mission closed four of the six reports and is 

. cur,re_ntly reviewing the remaining two. 

The Commission coded 8 entries representing 14 i'tems 
of capitalized equipment, valued at $3 ,.241, for 
the Administrative ~quipment'account maintained 
by GSA. However, the Commission·• s property officer 
omitted these purchases fro~ the accountability 
records. 

- In eleven instances totalling $5,584, the 
Commission and GSA recorded different amounts for 
equipment purchased on their respective accounting 
records. For example, a $4,116 difference between 
equipment invento.ry records existed when the 
Commission accounting records showed a las'a!r 
printing system at the purchase order price of 
$21,116 but GSA recorded the equipment at the· 
inv.oice pr ice of ;17, 000. 

Ke a:lvised management of the above deficiencies and were informed 
that correctiv~ actions would be taken. 

Procurement 

Procurements of materials and services followed proper procedures 
and were. approved prior ;o payment. The amounts listed for 
materials and se.rvice,;; appeared to be reasonable. 

Timekeeoing 

The Commission r.ia,intains the neces~ary time, leave and payroll
records. Time and attendance clerks have knowledge of employees 
presence or absence before making entries on the time and 
attendance records. Supervisors are kept currently informed 
of employee's attendance or absence. 

https://invento.ry
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Credit Cards •' 

The Commission was properly safeguarding and controlling the 
use of GSA Credit Cards at Headquarters. We -lid not verify
the safeguarding or controlling of credit cards at regional 
locations. 

We appreciate the courtesy and cooperation extended by ·the
Commission 's staff. If you have any questions please contact 
Hr. Rhudy Tennant, Director, Washington Operations Division on 
566-1887. 

Sincerely, 

,:. 

CHARLES R. GILLOM 
Acting Inspect~r General 

L 
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UNITED STATES '1?1 Ve•mon1 Aven-.,e NW 
COMMISSION ON Was,. ~g:o."1. O C 20425 * Atta;chment 20 CIVIL RIGHTS 

August 31-,,· 1984 

Mr. Charles R. Gillum 
Acting Inspector General 
Office of Inspector General 
General Services Administration 
Washington, D. c. 20405 

Dear Mr. Gillum: 

This letter is in reseonse to your report of August 17, 
1984, addressed to th~ Staff Director, summarizing your 
review of the administrative practices and procedures of 
the U.S. Commission on' Civil Rights covering the period 
October 1983 through June 1984. 

I am pleased that your audit revealed no major problems 
and that you found the Commission's current administrative 
practices and procedures during this period to be satisfactory. 

I would like to inform you of corrective action Commission 
staff have taken or plan to take in response to your report. 

Imprest Fund 

Commission staff have taken the necessary steps to appoint 
an alternate cashier to the principal imprest fund cashier. 
We have completed a review and evaluation of the imprest 
fund's balance and have determined that the fund's level 
should not be lowered at this time giv~n anticipated travel 
needs for Commission staff. 

Travel 

We have called the single exception of an inappropriate 
authorizat-ion raised in your report to the attention of 
appropriate staff. Hopefully it will not recur. 

Procerty and Equipment 

The Office of Management has reviewed your com.~ents concern
ing the computer listing of property and equipment. 
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Staff will take steps to assure that GSA periodically 
r~ceives machine tapes or the equivalent representing
the value of Commission-owned property as required by
GSA regulations. 

Steps will be taken to assure the timely notation of 
the physical location of all property and equipment on 
the agency's computer listing. 

We have also taken steps to close out the two outstanding 
reports of property survey for lost and stolen equipment. 

The Commission's property officer will take necessary
action to assure that all equipment purchases are recorded 
on accountability records: and 

Staff have reconciled the purchase order-price versus the 
invoice price for the laser printer and will assure 
future recording of purchase order prices reflect the 
actual amount paid. 

Other Administrative Areas 

I am pleased that your report states that in the areas of 
procurement, timekeeping and use of GSA credit cards we were 
complying with proper procedures and regulations. The 
Commission will continue to exercise sufficient internal 
management controls in these areas to assure that all procure
ments follow proper procedures: that time and attendance 
procedures and regulations are complied with to assure that 
timekeepers and supervisors have knowledge of employees' 
presence or absence for the proper recording of time and 
payroll records: and that all Government credit cards are 
safeguarded. 

Please thank your auditors for their p~ofessionalism in 
carrying out the recent audit. We appreciate the care with 
which it was conducted. It is always good to find out that 
we are carrying out our administrative practices in a 
responsible manner. 

Sincerely, 

MARION A. BOWDEN 
Deputy Staff Director 

63-298 (432) 
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