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Hearing Before the United 
States Commission on Civil 
Rights 

Enforcement of the· Indian 
Civil Rights Act 

Washington, D.C., January 28, 1988 

Proceedings 

Morning Session 
CHAIRMAN PENDLETON. I have an opening statement to read, and I 

would just indicate that my colleagues may have opening statements they 
would like to make. We will allow time for that, and then we will move to 
our first panel. 

Good morning. This hearing is now convened. I am Clarence M. 
Pendleton, Jr., Chairman of the United States Commission on Civil Rights. 

With me today are Commissioners Robert Destro and William Allen, 
Acting Staff Director Susan Prado, General Counsel William Howard, 
Deputy General Counsel Brian Miller, and Attorney Susan Muskett. 

The purpose of this hearing is to examine the enforcement of the Indian 
Civil Rights Act [ICRA] of 1968 in the wake of the Supreme Court's 1978 
decision in Santa Clara Pueblo v. Martinez. The Court there held that, with 
the exception of the writ of habeas corpus, provisions of the ICRA were 
enforceable only in tribal forums and no longer enforceable, as had been 
the case since the ICRA's enactment, in Federal courts. 

This subcommittee has held field hearings in South Dakota and Arizona. 
The South Dakota hearing, which took place in the summer of 1986, 
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focused on ICRA enforcement by the Cheyenne River, Rosebud, and Pine 
Ridge Sioux Tribes. The Arizona hearing, which took place last August, 
focused on ICRA enforcement by the Zuni Pueblo and Navajo. 

The Commission's emphasis in these hearings has been to find facts. This 
is our emphasis again today. 

We have previously heard testimony from tribal judges, council 
members, Indian law scholars, private attorneys, lay advocates, Legal 
Services attorneys,-and most importantly, from individual Indians whose 
ICRA rights had been violated by tribal governments. The testimony from 
these individuals was especially important to us because their rights, the 
civil rights of the individual American Indians vis-a-vis their tribal 
governments, are what the ICRA is all about. 

Although the Commission has not examined every tribe in the Nation, 
we are in the midst of gathering information from them and will then be in 
a better position to speak generally of ICRA enforcement subsequent to 
Martinez. In the South Dakota and Arizona hearings, however, it is fair to 
say that we heard testimony about some ICRA enforcement problems. 
Those problems may be divided into two groups. For want of better 
language, I will refer to them as particular problems and systemic 
problems. 

By particular problems, I refer to testimony that a tribal prosecutor had 
been fired or suspended eight times by the council over disagreements with 
her actions at Cheyenne River; inadequate recordkeeping by tribal courts 
at Cheyenne River, Rosebud, Pine Ridge, and Zuni Pueblo; inadequate 
funding of tribal courts-a problem augmented by virtue of the fact that 
BIA [Bureau of Indian Affairs] funding of tribal courts is not direct but 
rather passes through tribal councils. 

I am also referring to particular problems like verbal search warrants at 
Cheyenne River, inability to afford counsel in criminal prosecutions, and 
judges without law degrees. Of the 300 or so tribal judges in the country, 
according to recent testimony by the Tribal Judges Association, about 20 
have law degrees. In addition, by particular problems I refer to a lack of 
public defenders and ex parte hearings, about which we heard a great deal 
in South Dakota. 

But we also found systemic problems. Systemic problems are more 
serious than particular problems because particular problems can be 
resolved by providing tribal courts with more money and more training on 
ICRA enforcement. If the systemic problems are not resolved, however, 
no amount of money or training is going to help. 

What do I mean by systemic problems? Two things: first, a lack of a 
separation of powers between tribal councils and courts such that tribal 
judges cannot render their decisions without fear of retaliation by the 
council. This has to be resolved. Tribal judges simply cannot properly 
enforce the ICRA if tribal councils choose to stand in their way. 
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The second systemic problem concerns sovereign immunity. In many 
cases, I found that tribal councils were raising the defense of sovereign 
immunity to ICRA actions even where those actions were for injunctive or 
declaratory relief. 

Let me be clear. I favor strong and independent tribal judiciaries. 
Anyone who claims that I do not is flat wrong. Read our hearing 
transcripts. You will see that a major focus of our hearings has been 
interference with tribal courts by tribal councils and the havoc that it 
creates in properly enforcing the ICRA. 

The governmental structures that tribes are operating under today are 
not cultural or traditional goyernments. Rather, most tribes are operating 
with tribal constitutions adopted following enactment of the Indian 
Reorganization Act of 1934. These constitutions are based upon a model 
constitution that placed the governing power in the tribal councils. Unlike 
our Federal and State systems, tribal governments typically have not three 
branches of government, but one. And unlike our Federal courts, tribal 
courts do not have their origin in a constitution but in their tribal councils. 
As such, they sometimes operate without the necessary independence to 
enforce the Indian Civil Rights Act. 

Turning to sovereign immunity, let me quote excerpts from our South 
Dakota transcript, specifically from the testimony of Cheyenne River 
Chairman Morgan Garrean: 

COMMISSION ATTORNEY. Do you believe that sovereign immunity is a bar to 
Indian Civil Rights Act claims against the tribe? 

MR. GARREAU. Yes, I do. It has come to the tribal council with regard to waiver 
of sovereign immunity. As I stated, I sat on the tribal council. I served as 
administrative officer. At no time during those years, I believe from 1979 to the 
present, has the tribal council ever waived sovereign immunity for anyone, for any 
case or cause at all. <-,Y 

COMMISSION .ATTORNEY. So what that means is you are saying that the Indian 
Civil Rights Act is unenforceable as against the tribe? 

MR. GARREAU. Unless the councii waives sovereign immunity. 

COMMISSION ATTORNEY. Which it hasn't done. 

MR. GARREAU. No, they· have not, for anyone. 

COMMISSION ATTORNEY. And you don't believe they should? 

MR. GARREAU. As it has been stated in tribal council, sovereign immunity is 
something that should zealously be protected by the tribal government, and that's 
been the case, that the tribal council has protected that and. has not waived 
sovereign immunity. 

COMMISSION ATTORNEY. It is possible, Mr. Garreau, if I could add, that you 
could waive your sovereign immunity with respect to equitable relief. 
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MR. GARREAU. I realize that. 

CoMMISSION ATTORNEY. Have you considered doing that? 

MR. GARREAU. I realize that, and it's been stated to the tribal council, but the 
council will not waive sovereign immunity. 

COMMISSION ATTORNEY. Even though their greater fear is money damages? 

MR. GARREAU. Basically, what has been discussed is if the tribal council should 
waive sovereign immunity for any instance, that other people, other members of 
the tribe, could come to the council requesting that sovereign immunity be waived 
at that time. And apparently council feels that by waiving it once, they would 
probably feel obligated to waive it again. 

The concern expressed during our hearings was that were tribal councils 
to waive their sovereign immunity to ICRA claims by individual Indians, 
they would risk depletion of tribal treasuries. I am sensitive to that 
reasoning, but it simply does not apply to situations where plaintiffs seek 
injunctive or declaratory relief. 

President Reagan's Indian policy of January 1983 roundly endorses 
Indian self-determination. So do I. However, the question is one of 
balancing the right of tribal governments to conduct their internal affairs 
and the rights of their individual members, vis-a-vis their governments, set 
forth in the Indian Civil Rights Act. If those rights are not being observed 
by tribal courts, then I think it entirely appropriate that another forum be 
available to tribal members to seek redress. I refer, of course, to Federal 
court review following exhaustion of tribal remedies. 

The Supreme Court's assumption in Martinez was that, and I quote, 
"Tribal forums are available to vindicate rights created by the ICRA," 
which law, the Court further stated, "has the substantial and intended 
effect of changing the law which these forums are obligated to apply." 

Very simply, the question before the Commission is whether, 10 years 
after Martinez, the Court's assumption is true. Are, in fact, tribal forums 
available for enforcement of the ICRA? If not, as the Court in Martinez 
also stated, and I quote: "Congress retains authority expressly to authorize 
civil actions for injunctive or other relief to redress violations of [the 
ICRA] in the event that the tribes themselves prove deficient in applying 
and enforcing its substantive provisions." All governments must recognize 
the civil rights of their people. Tribal. governments are no exception. 

One last point about Martinez concerns footnote 22. That footnote states 
basically that persons aggrieved by tribal laws may be able to seek relief 
from the Department of the Interior, if the tribe's constitution requires 
Secretarial approval of tribal ordinances. In those cases, the Secretary 
could withhold approval pending resolution of the ICRA claim. 

The Court's recognition that the Department of Interior has this 
discretion is part of the reason we have invited you here today. We want to 
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find out how you exercise that discretion. But we have also requested 
testimony from the BIA because it serves as the Federal liaison to Indian 
tribes, providing to Indians, under the United States trust responsibility, 
everything from education and housing to health care, judicial services, 
and law enforcement. It is, therefore, appropriate that we elicit your 
testimony about ICRA enforcement and the condition of tribal courts. 

Finally, let me speak about some recent developments on Capitol Hill. 
Last Friday the Senate Select Committee on Indian Affairs held a I-day 

hearing on tribal court enforcement of the ICRA. I can say that the 
hearing took me by surprise. It took a lot of people by surprise. And I was 
a bit chagrined that' this Commission was not invited to testify. 

A few months ago I told the Chairman of the Select Committee that in 
20 years Congress had never held an oversight hearing on ICRA 
enforcement-20 years-and yet the hearing that was held last Friday was 
thrown together, we are led to believe, in less than 10 days. 

Was it a good hearing? The accounts I have received indicate that only 
one point of view was represented, namely, that tribal courts are doing 
about as well as State and Federal courts but could use a lot more money 
for training and facilities. 

Was testimony received from Indians claiming their ICRA rights had 
been abridged? No. And that, I say, is very unfortunate. Martinez, again, 
states that if tribal forums are not enforcing the ICRA, Congress has the 
power to fashion additional remedies. Surely, that determination requires 
that Congress hear from Indians who claim that their rights are not being 
protected. 

That is not to say that we will not take the point of view expressed on 
Capitol Hill last Friday and make it a part of our deliberations. We will do 
so, and I look forward to the receipt of the committee's hearing transcript. 

Before receiving Mr. Swimmer's testimony, let me make one announce
ment. At the conclusion,of this session, there will be an open session. The 
purpose of that session is to receive testimony from individual witnesses 
wishing to make statements relevant to the subject matter of this hearing. 
If anyone in this room wishes to speak during the open session, please give 
your name to our clerk. The record of this hearing will be held open for at 
least 30 days, perhaps longer, to allow us to go through the material we 
have received at a later date. 

Let me also .say that our procedure here is that, following your 
testimony, the initial round of questions will come from Commission staff, 
and then Commissioners will join in. 

Do my colleagues have any statements? 
COMMISSIONER ALLEN. I'll reserve my time for the close, Mr. Chair

man. 
COMMISSIONER DESTRO. I do, Mr. Chairman. 
CHAIRMAN PENDLETON. Mr. Destro. 
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COMMISSIONER DESTRO. I want to take this opportunity to thank all the 
witnesses who are going to come today and testify before us, and I want to 
set out a slightly different position, as we start, from that of the Chairman. 

To my mind, these hearings or the continuation of this hearing, first 
from South Dakota and then Arizona and now here to Washington, brings 
this issue back to where it really .started. It seems to me we are dealing 
with a civil rights issue of the highest magnitude, and it is relevant that we 
wind up this hearing here in Washington because Washington has been 
integrally involved in the making and enforcement of policy regarding the 
American Indian from the very beginning. United States policy has ranged 
from overt racism to overt neglect to overt paternalism. 

It's no accident that there are problems on reservations and that those 
problems are well documented. It is also no surprise that American society 
is in many respects still prejudiced against individual Indians. And the 
responsibility for that, I think, rests in part with the Federal Government. 
It began with Indian policy in the West from Kit Carson's relocation 
marches and extends in unbroken fashion to today's unclear policies with 
respect to American Indians. 

So it seems to me that there are several issues that we are dealing with in 
this hearing. One is the rights of individual Indians, as individuals first and 
as citizens of the United States second. The second issue is the duty of 
tribes as sovereigns to individual Indians who live on the reservation and 
off. And, thirdly, the duties of Congress to both the tribes and to individual 
members of those tribes. 

The focus today is on the Bureau of Indian Affairs as Congress' chief 
instrumentality for carrying out Federal policy in Indian country. 

To my mind, the issue is not Martinez at all, for I am not prepared to 
conclude that the Court's ruling is the problem itself, but rather I see 
Martinez as perhaps a symptom of the Federal Government's unclear 
policy regarding law in Indian country. 

It seems to me, once again, to repeat, that the problems are multifaceted: 
the need of Indians to be treated as full citizens of this nation, both by their 
tribes and by the Federal Government; second, the value of Indian culture 
as an ancient and wonderful thing in and of its own right, which is 
inherently related to the issue of Indian self-government; the duty of tribal 
government to tribal members under both customary law and Federal law; 
and the duty of Congress with respect to all these issues. 

Martinez clearly recognized that the Congress has plenary powers to 
make law in Indian country, and it seems to me that when this hearing is 
ov~r and the Commission is finally ready to debate its recommendations, 
the focus ought not to be so much on the foibles of Indian tribal courts as it 
is on Congress' responsibility to take steps to exercise its plenary power 
and be sensitive not only to the rights of individual Indians but also to 
tribal autonomy. 
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That may or may not necessitate making recommendations with respect 
to Martinez. It seems to me that that is an issue that the Commission needs 
to discuss. Nevertheless, it would be premature to say that Federal court 
review is the answer. It seems to me there are many possible answers, and 
we would appreciate and do appreciate hearing from the witnesses today 
with respect to what some of those answers might be. 

Thank you, Mr. Chairman. 
CHAIRMAN PENDLETON. Thank you, Commissioner Destro, for those 

timely remarks to let the public know we want to discuss this matter. 
Though we are constrained in some respects, we have to consider all 
aspects of how Indians are treated in this country. 

I will now tum to Mr. Swimmer, the Assistant Secretary for Indian 
Affairs, and his colleagues Mr. Thomas, Mr. Little, and Mr. Johnson. I 
would ask you all to stand and be sworn. 

[Ross 0. Swimmer, Roland Johnson, Joe Little, and James J. Thomas 
were sworn.] 

CHAIRMAN PENDLETON. Mr. Swimmer, it's your tum. 

TESTIMONY OF ROSS 0. SWIMMER, ASSISTANT SECRETARY 
FOR INDIAN AFFAIRS; SCOTT KEEP, ASSISTANT SOLICITOR 
FOR TRIBAL GOVERNMENT; DEPARTMENT OF THE 
INTERIOR; ROLAND JOHNSON, CHIEF, DIVISION OF TRIBAL 
GOVERNMENT OPERATIONS; JOE LITTLE, CHIEF, JUDICIAL 
SERVICES BRANCH AND ACTING CHIEF, TRIBAL RELATIONS 
BRANCH; AND JAMES J. THOMAS, ACTING CHIEF, DIVISION 
OF SELF-DETERMINATION; BUREAU OF INDIAN AFFAIRS, 
DEPARTMENT OF THE INTERIOR 

MR. SWIMMER. Thank you, Mr. Chairman. And let me add that Mr. 
Keep from the Solicitor's Office has been delayed a little bit this morning 
but is due in a few minutes and he will join us at the table at that time. 

I appreciate this opportunity of appearing before the Commission. I have 
heard of the Commission's activities from both Indians, from tribal 
government, and assorted folks around Indian country, and I believe that it 
is timely that the question be taken up and that we decide what is to be 
done, needs to be done, and can be done regarding the issue of civil rights 
in Indian country, particularly regarding the -Indian Civil Rights Act. 

I agree with the Chairman's concerns, those of the Commission, and in 
my brief conversations with the staff I agree that we have some problems, 
that there are problems on the reservations; there are problems with the 
way in which the Indian Civil Rights Act is being interpreted, in some 
cases enforced, and with the mechanisms available to both Indian people 
and tribal people and to the Federal Government. 

I would like to say, however, that this perhaps is a symptom of some 
other problems throughout Indian country, and a symptom of problems 
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that the Federal Government and, you've mentioned it so eloquently, 
Congress has in dealing with Indian tribes and tribal governments. 

We have a long and varied history. The Bureau oflndian Affairs began 
its work in the War Department, and its job was to settle Indians on the 
reservation, avoid integration with the general population, secure their 
property and their person away from the general population of this 
country, and to secure the non-Indian population away from the Indian 
population. We have come a long way since those days in some respects. 

We have had policies that at the turn of the century suggested that 
simply turning over the resources of Indian tribes to individual Indian 
people would eliminate the need for tribal government, would put all 
Indian people on a par with non-Indian people, and that the allotment of 
land would basically solve whatever was perceived to be the Indian 
problem of the 19th century. Various commissions studied that 20 or 25 
years after that was the policy and found that what had happened was 
there was an enormous loss of property by the Indian people. The 
reservations had shrunk. Non-Indians had moved onto the reservations 
taking over the surplus land, and Indian people were generally living in 
conditions that were not tolerable. 

So what to do about it? 
In 1934 an act of Congress was passed that suggested Indian people 

needed some kind of protection, once again, from their non-Indian 
neighbors and from the systems of the Federal Government and State 
governments. The idea was brought forth that we should retribalize, and a 
provision called the Indian Reorganization Act was adopted throughout 
Indian country. And later in a couple of States, like Oklahoma in 1936, the 
Oklahoma Indian Welfare Act was passed which permitted tribes to 
reorganize under the same conditions as other tribes in the '34 act. 

That was going to solve all of the problems of Indian people because 
now they would have a representative government that would take care of 
their needs and be an interface between State government and the Federal 
Government. Once again the policy was revisited in the fifties, and it was 
found to be a failure. It was found that, in fact,. many of the tribes did not 
adopt this new form of government readily, that many of them put it on 
paper but didn't institute it as far as the actual operations out there in 
Indian country, and they continued a form of cultural and custom-type 
governments that are varied across the board, and that while they had 
legal governments under the '34 act, many of them operated a dual system 
of government, and in fact today some still do. 

They found that those governments were not particularly effective at 
that interface between State and Federal Government and many of them 
didn't feel they had the authority that they needed to make things happen 
on the reservation. And due to the enormous loss of land and the non
Indian population that had moved in close by, taking most of the resources 
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that were available on those reservations for their use and leaving the 
Indian folks very little in terms of valuable resources, there wasn't a great 
deal that could be expected, at least at that time. 

And again the thinking turned toward the concept of termination, or if 
we eliminate tribal governments, if we again turn over the assets that had 
been accumulated to nonprofit organizations or quasi-public corporations, 
the Indian people would rise to the occasion and most would survive and 
do much better in what had become a very non-Indian world around them, 
and things would be all right. 

We pursued that policy in this government through the mid-sixties, and 
another commission went out and studied that policy and found that it had 
failed. They found conditions similar to those prior to 1934. They found 
that those tribes that voluntarily terminated themselves once again came 
up short on resources. They were being denied the opportunity to apply 
for Federal funding that had come into being through the Johnson and 
Kennedy administrations; they were cut off more or less from the Federal 
Government; and they were finding themselves in what they perceived to 
be a much worse condition than those tribes that had not been terminated. 
So the policy once again changed. 

The policy of self-determination, as it grew to be known in the sixties 
and early eighties, is essentially the policy that we are following today, and 
history will prove whether or not that is going to work. 

I believe that the Congress of the United States and this administration 
and the previous two or three administrations have pinned their hopes on 
tribal government. I also believe that there is little understanding from the 
Congress as to what tribal government is really all about. I am not sure that 
they really know what tribal self-determination, tribal sovereignty, tribal 
government really implies, and that they, as well as we, are hopeful that by 
saying those words something good will happen. 

On the other hand, I can assure you that this administration has taken 
those words literally. I, for o.ne, believe that we must pursue a policy of 
stropg tribal government and give it a chance to work, and see if another 
level of government besides the State and Federal and local is appropriate 
and will work if given the chance, and can survive in this world as we 
know it today and be an effective means of not only representing the rights 
of the people, protecting the resources that are left on the reservations or 
that form parts of Indian country, but also grow and develop to be a 
competitive government within the system of government as we know it 
today. 

If we do not give tribal government the chance1 we must admit to 
ourselves that the alternative is no tribal government, or at least not 
recognition of tribal government as, sovereign, and secure the rights, the 
property of the Indian people through some other means. I don't think it 
gives us much choice, and I'm banking on tribal government, although I 
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will admit to .you there are days when I wonder if that is the right policy. 
We have our share of 310 Indian tribes in the lower 48 and over 200 in 
Alaska, all with varying degrees of sovereignty, because the United States 
Government through Congress does have plenary power and has, in fact, 
taken away some sovereignty of some tribes in different degrees. 

But we have all of these tribes operating at different levels of 
sovereignty, different levels of responsibility, and different levels of 
governmental competence, quite frankly. And they are not all at the same 
level of competency any more than they are at the same level of 
sovereignty. That is SOilJ.ething that must be understood by Congress-and 
they don't. There are tribes that can do some things such as tribal courts. 
Yet, there are tribes that have no authority to bring any Indian person into 
a court. Yet, how do we adjudicate election disputes if a tribe has no court? 
There is some belief that that then becomes the responsibility of the 
Federal Government. 

Well, at what point do we go in, then, and adjudicate a tribal election 
dispute where there is no tribal court? Or, suppose there is no tribal court 
on a temporary basis and yet they have the authority for a tribal court. 
What is our position? Do we go in and make up the failure of the tribal 
court? 

Those are questions that come up every day. 
[Mr. Scott Keep entered the hearing room.] 
MR. SWIMMER. My colleague, Mr. Keep, from the Solicitor's Office has 

joined us. 
CHAIRMAN PENDLETON. Welcome, sir. 
MR. KEEP. I apologize for being late, Mr. Chairman. 
MR. SWIMMER. Let me say on a few points the Chairman mentioned, not 

to digress too much from the statement-first of all, to repeat myself, yes, 
this administration believes that tribal government must be given a chance. 

Tribal government, in enforcing the Indian Civil Rights Act, has been 
told both in the Martinez case, in the act itself, and in various publications 
that we have put out, that the enforcement of the Indian Civil Rights Act 
is between the Indian tribe and the Indian people. 

We recognize that if that enforcement is going to be fair and 
understandable, there must be a mechanism on that reservation or within 
that tribal government to do that enforcement. 

I wholeheartedly endorse the concept of separation of power. I do not 
believe that sovereign immunity is applicable to a civil rights action against 
a tribal government. I do agree that Congress can make a decision here and 
do something, if it is needed, to. address those two issues. 

I believe that strong tribal government can only happen with a strong 
court system, with strong tribal councils that are educated, that have the 
capability of keeping their books and administering justice. 



We in the Bureau of Indian Affairs have provided the monies to do that. 
Under our system, however-and again deferring to the tribal sovereign 
concept-we believe that it is very important that tribal government make 
those basic funding decisions. The court monies that go out to reservations 
that are using Federal monies to have tribal courts have a choice about that 
money, and some of them choose to spend the money in other places 
instead of on their tribal courts. That is a tribal governmental action, and 
we believe that they must make that decision. 

I believe that, yes, if you don't have a separation, of power, you must 
have some kind of appellate review so that an independent judiciary can 
hear the case. 

Three years ago I served on President Reagan's Commission on 
Reservation Economies. We held hearings almost in the same places you 
did and I suspect heard many of the same things. We determined at that 
time that if there was not a mechanism to an enforcement of Indian civil 
rights, there would not be economic development on the reservation. We 
considered that to be fundamental. 

We made a recommendation then that appellate review-and we 
suggested, for lack of anything better, that Federal appellate review should 
be available to tribal courts so that Indian individuals could go beyond a 
court system on the reservation and seek redress, particularly in those 
cases where the tribes have not taken the extra step of separating their 
governmental powers or providing an independent appellate review. 

Now, I think, after having been on the firing line for a couple of years 
and seeing how that could be worked out, that I would perhaps modify 
that recommendation and say that I would accept a tribal appellate review 
that could be structured, perhaps, from several tribal courts forming an 
appellate court, or even a reservation appellate court, as long as that tribal 
appellate court had some "independence from a particular tribal govern-· 
ment. Without it, I see that we would continue to have problems. 

I also would suggest that if Federal appellate review is availaJ,le, it be as 
from a lower Federal court to a higher court, and that we recognize those 
courts that are courts of record on Indian reservations and not go to a trial 
de novo but that we go to an appeal to a circuit court or perhaps a 
magistrate system or something ~hat could be set up. I think we should 
defer, in the first instance, to tribal court decisions and allow those to stand 
and appeal on the record where possible. 

I think these kinds of things could perhaps move us and motivate Indian 
tribes that don't have effective court systems to develop those systems. 
And if they don't develop them, at least it would provide a forum that 
would be independent with enforcement of civil rights. 

So with those comments, I simply would like to say once again that I 
appreciate being here. We will answer questions that you might have. Our 
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program people are here that deal directly with the funding of courts and 
with operations to the extent that we can. 

But I cannot emphasize enough that as long as Congress recognizes that 
tribal government is the governing body on those reservations, and as iong 
as we accept that and are going to deal with tribal government as a 
sovereign government within our governmental system, the primary 
emphasis must be at that point for the enforcement of civil rights on those 
reservations. 

Thank you, Mr. Chairman. 
CHAIRMAN PENDLETON. Thank you, Mr. Swimmer. 
I want to thank you for your candid and cogent testimony. I think my 

colleagues and the staff appreciate that, and it will allow us to engage in 
some questiqns without having to search through for answers or search 
through for questions. I also want to thank you for bringing your staff with 
you. 

I would also like to say at this point we want to thank Secretary Hodel 
for his cooperation in all of this. That should not go unnoticed. 

I will turn now to Deputy General Counsel Mr. Miller, and we can 
begin the questioning there. 

MR. MILLER. Mr. Swimmer, I'd like to begin by asking you a few 
questions about the present policy of the BIA toward the enforcement of 
the Indian Civil Rights Act. 

I think I .understand you correctly to say that you would prefer a hands
off policy and let the tribal governments take primary responsibility for the 
Indian Civil Rights Act; is that correct? 

MR. SWIMMER. That is essentially correct, yes. We consider ourselves to 
be in the position of offering resources, which may be money, technical 
assistance, some expertise in those areas, and review of constitutions, and 
with the Solicitor's Office, helping tribes understand the legal intricacies of 
tribal courts; but beyond that, once we have delivered those resources, it is 
a tribal government decision. 

MR. MILLER. There have been some recommendations that the BIA take 
a greater role in the enforcement of the Indian Civil Rights Act. How do 
you feel about those? 

MR. SWIMMER. My personal opinion is that we should not become 
involved. First of all, we don't believe we have the mechanism to become 
involved. We would not recommend the Bureau of Indian Affairs be-and 
I may be stretching your question-any kind of policeman directly for civil 
rights violations. I think that is an appropriate area for Congress to look at. 
If they chose for us to play such a role, I would expect them to give us that 
direction. We don't believe we have that role. 

MR. MILLER. I take it from those comments that you would prefer not 
to have that role, too; is that correct? 
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MR. SWIMMER. Yes. If I could just elaborate on that for a second 
because in a recent hearing with the Secretary and myself, we suggested 
that, in fact, the role of the Bureau of Indian Affairs has outlived its 
usefulness on the reservation. We feel that it is time that, if tribal 
government is really going to be the force out there, we have to get out of 
the way. Our policy of self-determination means more and more responsi
bility and more and more authority being given to tribes with less 
oversight, if you will, and less structuring from the Bureau of Indian 
Affairs, and that we should pull back rather than become more involved in 
day-to-day decisionmaking and let the other processes, whether they be 
Congress or tribal government or the Federal courts, come in and set up 
the mechanism; that we would not be an effective force, especially as we 
are trying to implement a policy of reducing the impact of the BIA on 
tribal decisionmaking. 

MR. MILLER. Chairman Pendleton mentioned the famous footnote 22 of 
the Martinez decision that alluded to an avenue of relief through the 
Department of the Interior. What is your construction of that footnote, 
and what has the BIA done to act upon that comment? 

MR. SWIMMER. As I understand the implication of that footnote, it is 
that in certain cases where tribal government has been organized, and 
given certain responsibility to the Federal Government to approve 
decisions, that that extends to the ability of the Bureau of Indian Affairs, 
for instance, to enforce sanctions against tribal government as well. 

Again, our thinking on that is that if we could use that footnote, we 
probably could. There are instances where, if civil rights violations have 
occurred, we have them adjudicated, we know they are occurring out 
there, we could perhaps go in and pull a grant back from that tribe or 
enforce some other sanction on the tribe. 

However, again we are faced with the proposition that it is our opinion 
that those kinds of interferences, if you will, by the BIA should be 
eliminated. We are working to remove that ability of the BIA to go in and 
do that. We prefer now that constitutions be adopted that do not require 
approval of the Bureau of Indian Affairs to take certain actions, because it 
again implicates the colonialist-type policy-that we are going to oversee, 
we are going to continue running those tribes indirectly. And as long as 
they believe we are doing that, we are giving both the people on the 
reservation and the tribal governments the wrong impression, if that is our 
policy. 

And that is what our policy has been, that we want to remove ourselves 
from day-to-day tribal decisionmaking. And it is not really appropriate that 
they put into their constitutions that the Bureau of Indian Affairs is going 
to approve this contract or that contract or whatever they're going to do, 
because that really shifts the burden of governance back to the BIA. 
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My point is that even if we accept the footnote and were to attempt 
some kjnd of vigorous enforcement, first of all, it would only apply to 
tribes that have that provision in their constitutions and, second, since we 
are trying to pull out of that anyway, it would be a short term kind of 
stopgap measure. And I think you and others are looking for long term 
fixes, if possible, and maybe not just what we could do tomorrow. 

So we have not been in the position of being an enforcement agency 
using that footnote. 

What we have done in regard to our role, as I mentioned earlier, is to 
provide resources, to try to bring some training to court personnel, to try 
to support tribes in their efforts to improve the court processes on the 
reservation, the same way with grants on 638 contracts where they are 
performing functions that we formerly performed. If they are having 
trouble doing that, we provide them technical assistance and help in doing 
that rather than reassume that operation. We think it's important they 
continue that operation, but we will provide as many resources as we can 
to help with getting it done as effectively as possible. 

MR. MILLER. Would it be fair to say that that footnote was misdirected 
or at least out of place today? 

MR. SWIMMER. I think so, and I think perhaps the Court was looking at 
some temporary relief-maybe not trying to justify their decision, but 
obviously they've come out with a decision that says the Federal 
Government has no role in this, and then they put a footnote in that says, 
"But there might be a few cases where they do, so our opinion is okay." I 
don't know what their thinking was when they wrote that footnote, but I 
believe it's out of place today. 

MR. HOWARD. Secretary Swimmer, ifl could ask a quick question here, 
could you tell us how many constitutions have the provision permitting 
Secretarial review of tribal ordinances? 

MR. SWIMMER. I cannot do that, but I can furnish it to the committee. 
MR. HowARD. Could you tell us in round numbers how many times 

since 1978, since Martinez, the Secretary has exercised that discretion? 
MR. SWIMMER. I don't know of any particular cases where we have had 

a request to exercise the discretion that would be in that footnote, so we 
wouldn't have done any enforcement or withholding of funds or anything. 
I would check the record on that also to see if we have had any actions 
brought asking us to take specific action. I am not aware of any. Staff 
might have that available today, but I don't know of any. 

Mr. Keep tells me that approximately half of our constitutions are IRA 
[Indian Reorganization Act], and within those there is usually some 
reference back to approval authority at some level. They may not all be 
the same, but within the IRA oftentimes there is the expression that such 
action is subject to the approval of the Department of the Interior. In tribes 
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without constitutions under IRA-that's the '34 act-I don't think it's that 
common, but we will provide you that for the record. 

MR. HowARD. We received your response to Chairman Pendleton's 
letter of December 9 late yesterday. 

[Chairman Pendleton's letter of December 9 and Assistant Secretary 
Swimmer's response have been entered into the record as exhibit no. I.] 

MR. HbWARD. We have looked at it very quickly. One of the questions 
we had posed to you was whether the Department of the Interior had a 
mechanism for monitoring ICRA compliance. Do you have an office or do 
you have staff that receives complaints at the Department of the Interior? 

MR. SWIMMER. No, we don't. I don't know what we said in our 
response, but I'm not aware that we have any agency of the Department or 
activity within the BIA to specifically monitor civil rights violations. 

MR. MILLER. Mr. Swimmer, the Indian Civil Rights Act, Title III of the 
act, section 1311, states that the Bureau was to develop a model penal 
code. And I'll read part of the act. Section 1311 says: 

Such code shall include provisions which will (1) assure that any individual being 
tried for an offense by a court of Indian offenses shall have the same rights, 
privileges, and immunities under the United States Constitution as would be 
guaranteed any citizen of the United States being tried in Federal court for any 
similar offense. 

And it goes on in the same vein. 
Has a final model code been developed? 
MR. SWIMMER. Let me defer that to Mr. Little. He would be the one 

who would probably be responsible for that. 
MR. LITTLE. To the best of our knowledge, we have had the same 

quandary as you have. We did provide you with a Federal Register 
publication-I don't hav~ the particular cite right off-that was an 
enumeration of a number of these areas. It is unclear whether that was an 
actual code or not. It is also unclear whether that was actually provided to 
Congress as called for under the bill. 

There is some reference to codes dealing with the courts of Indian 
offenses, is what that reference is, that model code. Now, courts of Indian 
offenses are CFR [Code of Federal Regulations] courts; they are not tribal 
courts. These are actually administrative courts that were set up by the 
Federal Government in the 1800s, ostensibly to do two things. One is to 
keep law and order where they didn't think there was any-they were 
military tribunals, really-and the other was to educate Indians in this area 
of Anglo-Saxon law. The CFR courts have been reduced over the years, 
and we have less than 20 at this point. 

If I look at the statute correctly, it was referencing the development of a 
model code for the CFR courts. The CFR currently operates under Title 
XI, I think, of the Code of Federal Regulations, which has a series-a law 
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and order code, if you will. It is not very precise, doesn't cover a lot of 
areas. It is more a jurisdictional-type code saying what cases the CFR will 
and will not hold. 

There are provisions in there that also say that those tribes that want to 
adopt codes more extensively under the CFR can then, in turn, adopt as 
well as supersede that. Some tribes have done this. 

There is another code being developed for the CFR courts currently. 
We are in final stages of review. It has been published in the Federal 
Register for comment, and as far as I know is expected to be published in 
final form sometime in March or April of this year. 

That may answer the question. To be quite frank and not trying to get 
around it, I couldn't tell you whether that model code was ever presented 
to Congress as specified and, as I understand it, that r~fers to the CFR 
courts and not to tribal courts per se. 

I might also point out that over the years codes have developed in 
different manners. Some the aureau put together from contracts, and some 
the tribes did themselves. So many court systems have their own codes, 
and they range everywhere from very simple ones to some relatively 
complicated ones, looking like they are operating under a State code. 

So if you break all that up, even implementing a model code, if you 
would, at this time, I think would be-I don't know how that would 
operate because you've got so many other codes that would probably even 
supersede any model code we could come up with at this point. 

MR. MILLER. I asked simply because it is a part of the Indian Civil 
Rights Act, and the statute says: "The Secretary of the Interior is 
authorized and directed to recommend to the Congress on or before July 
1, 1968, a model code governing administration of justice by the courts of 
Indian offenses." 

MR. HOWARD. There was a decision in 1986-you are probably aware 
of it-Cook v. Moran, in which the U.S. district court found that the 
Secretary of the Interior had not issued a model code. 

MR. LITILE. That is possible. I've been here since May of 1986. 
CHAIRMAN PENDLETON. You have absolution. 
MR. LITTLE. That's not to absolve me, but quite frankly, I haven't really 

looked at it. 
CHAIRMAN PENDLETON. I was trying to confer that. Whether I have 

your authority to do that or not is another question. 
[Laughter.] 
MR. MILLER. I just wanted to mention for the record, Cohen's 

Handbook on Indian Law, page 333, footnote 17, makes the same point, that 
the model code had not been promulgated. 

Mr. Swimmer, getting back to policy issues, you alluded to the fact that 
the current policy is not necessarily the same as past policy; is that correct? 
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MR. SWIMMER. Oh, Indian policy has changed as many times as they've 
had Assistant Secretaries and Commissioners. 

MR. MILLER. Are you familiar with the policy statement of June 12, 
1980, produced by the Martinez Policy Review Committee? 

MR. SWIMMER. Not specifically. 
MR. MILLER. For the record, I'd like to enter that policy statement into 

the record. 
CHAIRMAN PENDLETON. It is so ordered without. objection. 
[The document was entered into the record as exhibit no. 2.] 
MR. MILLER. Thank you, Mr. Chairman. 
Maybe I should address my questions to Mr. Keep, who was on that 

Policy Review Committee and has been with the Department for a number 
of years. Mr. Keep, how long have you been with the Department of the 
Interior? 

MR. KEEP. I started with the Solicitor's Office at the end of November 
1972. 

MR. MILLER. And you were on that Martinez Policy Review Commit
tee? 

MR. KEEP. I was on one of the committees that looked that up; that is 
correct. 

MR. MILLER. Could you very briefly summarize that policy statemc;:nt, 
or are you in a position to do that? 

MR. KEEP. I'd rather not try and summarize it. I'd rather have the 
document speak for itself since you have entered it in the record. 

MR. MILLER. Does it attempt to set out some guidelines to evaluate 
whether tribal actions have violated rights secured by Title II of the Indian 
Civil Rights Act, along with possible sanctions if they do find a violation? 

MR. KEEP. It does purport to be some guidelines; that is correct. 
MR. MILLER. Was that policy statement withdrawn? 
MR. KEEP. Yes, it was. 
MR. MILLER. Approximately 6 months later. 
MR. -KEEP. Well, January 17, 1981. 
MR. MILLER. Mr. Chairman, for the record, I'd like to introduce that 

statement withdrawing the Martinez policy review statement of June 12. 
This withdrawal is dated-well, there are two dates on it, January 16, 
1981, and January 17, 1981. 

CHAIRMAN PENDLETON. So ordered, without objection. 
[The document was entered into the record as exhibit no. 3.] 
MR. MILLER. Mr. Keep, why was that policy statement withdrawn? 
MR. KEEP. I'm not sure I know all of the reasons. The withdrawal was 

not set as a policy decision for the Assistant Secretary. 
MR. MILLER. Did you make a statement to the Minneapolis Star and 

Tribune that it was withdrawn because of resistance from "tribal govern
ments? 
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MR. KEEP. I don't recall ever making a statement to the Minneapolis Star 
and Tribune. The practice in the Solicitor's Office is to refer press inquiries 
to our Public Relations Office, the Bureau's Public Relations Office. 

MR. MILLER. Mr. Chairman, for the record, I'd-like to submit an article 
in the Minneapolis Star and Tribune dated January 7, 1986. In that article 
Mr. Keep is quoted as saying-and I'll read the whole sentence: "But the 
guidelines were withdrawn, said Scott Keep, an Interior Department 
lawyer, 'because the Indian community raised such an uproar.'" 

CHAIRMAN PENDLETON. So ordered, without objection. 
[The document was entered into the record as exhibit no. 4.] 
MR. KEEP. Mr. Chairman, if I may clarify-
CHAIRMAN PENDLETON. Sure. 
MR. KEEP. When I said I didn't recall making a statement, it is that I 

don't recall. I'm not denying that I made such a statement, and I'm not 
denying that that was my recollection at that time. But if you are asking for 
actual facts, I want to make it clear that that was my impression personally 
as an individual who had been involved in it, but I was not consulted by 
Mr. Krenzke or Mr. Fredericks at the time that withdrawal was issued. 

So if the question is as to my personal knowledge, my personal 
knowledge is simply that that was my impression. Whether that was the 
actual reason, I don't know. 

CHAIRMAN PENDLETON. Mr. Keep, let me in a sense comfort you. I 
understand how the press uses quotation marks. I understand how they 
make reference to things that one says that can be put in such a way that 
they become policy or fact. For any of the witnesses who are here, if you 
want to make some clarifying statements about that for the record, we'd 
appreciate it. It is not to accuse you of not saying the right thing. As you 
know, Mr. Keep, as a solicitor, it's a matter of establishing a record, and 
we want to be as clear as we can and give the witnesses a chance to say 
what they said when they said it or to say why they said what they said. 

So I want to assure you this is not a situation where one draws you up fo 
the bar to ask, "Did you say this?" This is not that kind of situation at all. 

Thank you very much. 
MR. KEEP. Mr. Chairman, I appreciate that. I just wanted to make sure 

that no one was misled that I knew more than I actually did. 
[Laughter and simultaneous discussion.] 
MR. HOWARD. You'd better quit while you're ahead. 
MR. KEEP. I thought I had another appointment. 
[Laughter.] 
CHAIRMAN PENDLETON. Mr. Keep, sometimes the courtesy of levity is 

left to the Chairman, but I defer to you. 
[Laughter.] 
MR. MILLER. I think I'll move on to a different area. 
MR. KEEP. Thank you. 

18 



l 

MR. MILLER. Mr. Swimmer-well, I'll address it to anyone. In general, 
are the tribal courts enforcing the Indian Civil Rights Act? 

Let me rephrase that. Are the tribes enforcing the Indian Civil Rights 
Act? 

MR. SWIMMER. Well, I mentioned earlier that we don't have a specific 
P.O. box number to receive complaints. We do have the Division of Tribal 
Government Services, the Division of Social Services, and various other 
avenues for people to let us know what is going on out there. 

I will furnish for the record the number of specific complaints we have 
received, but to my knowledge now it has been very few in number. I 
would say fewer than-SO? 

MR. LITILE. Probably. 
MR. SWIMMER. Something like that. But I will try to give you that for 

the record. We would make a note of that and know it if a civil rights issue 
had come in. 

So I would have to infer from that that, to our knowledge, it appears 
that tribal governments are respecting civil rights and that the courts, 
except in a few instances which this Commission is well aware of, are also 
very good about trying to enforce that law. 

MR. MILLER. Would it be fair to say that you are not in a position to 
really know? 

MR. SWIMMER. I would not be-only from the information we would 
receive. We have not gone to the reservation to research this subject. So it 
is very possible that people feel they have been deprived of civil rights but 
are not letting anyone else know because they don't know their forum. If 
they get a hearing in court or feel like they could get a hearing, they'll 
bring it up. 

MR. MILLER. Mr. Litt\e,..,.I take it that you concur with Mr. Swimmer on 
that? 

MR. LITILE. Yes. To the best of the information we get up here, that 
would be the case. That is not to say there aren't some other things going 
on, but through our mechanism we haven't had a tremendous outpouring 
of these kinds of allegations. 

MR. MILLER. And you would not be in a position to really know 
whether the act is being enforced? 

MR. LITILE. No. 
MR. MILLER. Ifl could move to a different area quickly, I'd like to bring 

up a situation that is occurring on a reservation simply because it brings up 
concrete facts that we could ask questions about, and we could. look at 
how the BIA has performed in a particular situation. I don't choose this 
situation in an attempt to make it the norm or model or typical of tribal 
courts in general. But we would like to ask you a few questions about the 
situation at the Red Lake Reservation. 
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We have a brief chronology, and in the interests of time I would like to 
go through some significant events that have occurred on the -Red Lake 
Reservation or have been alleged to have occurred there. We have learned 
of these events through a number of sources. 

The chronology goes back to 1972 when a law review article was 
published in the North Dakota Law Review. Chairman Pendleton has just 
handed you a copy of that chronology. I'll briefly go through it. 

In 1972 a law review article appeared criticizing the tribal courts at Red 
Lake. 

In 1977 the Department of Justice prepared to sue the Red Lake Tribe 
regarding the tribal law requiring attorneys to be members of the tribe. 
The suit was dropped when the Martinez decision came down. 

In 1979 the council removed the tribal treasurer. I believe her name was 
Hansen. This sparked an uprising which resulted in the burning of Red 
Lake Chairman Roger Jourdain's house along with other property. I 
believe about 13 buildings were burned and, unfortunately, two deaths 
occurred. 

In 1980 the Red Lake Council passed a resolution barring the news 
media from the reservation. 

In 1982 another resolution barring the news media was passed. Also in 
1982, a BIA consultant reported, "The Red Lake court has never had a 
jury trial and juries were not being provided even when requested by 
parties." 

Around that time, an Interior Department attorney advised BIA officials 
that the court's practice of not providing a jury trial violated rights 
secured by the Indian Civil Rights Act. 

In 1985 Senator Boschwitz and Representative Stangeland requested the 
U.S. Comptroll~r General to investigate the Red Lake system, which 
they never did, as I understand it. 

In May 1985, two prisoners were released by a Federal district judge on 
the grounds that they had been denied counsel, bail, and the right to a trial 
by jury. 

In August 1985, the Red Lake Council began requiring that attorneys be 
members of the Red Lake Tribe, understand Chippewa, and be a resident 
of the reservation. 

In 1985 also, the Minneapolis Star and Tribune brought a Freedom of 
Information action against the Department of the Interior seeking the Red 
Lake court records. 

In August 1985, the court records were seized by the Red Lake Tribe. 
Suit had been brought by the U.S. Government to recover those records 
on the grounds that the records are "Agency records" of the BIA. The 
U.S. District Court for Minnesota and the Eighth Circuit have ruled in 
favor of the U.S. Government. The tribe has petitioned the U.S. Supreme 
Court for certiorari review. 
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September 1985. Suit was filed in the Federal district court against the 
Department of the Interior on behalf of three Indians seeking termination 
of Federal funds to the Red Lake court until court reforms are achieved. 
The suit was dismissed on the grounds that the Federal court does not 
have the authority under the Indian Civil Rights Act in light of the 
Martinez decision. 

November 1985. The BIA issued a directive requiring the court to allow 
retained counsel into court. 

November 1987. The Red Lake CFR court was changed from being a 
CFR court to a tribal court which would be under a contract for judicial 
services. 

That is a brief chronology offered in the interest of time. If there are any 
errors in that, please advise me if I am incorrect on any of those points. 

MR. SWIMMER. I'm not aware of any. I'm not familiar with the 
chronology, so I couldn't do a critique for you, but I think it speaks for 
itself. 

MR. HOWARD. I would like to read from Cook v. Moran, the district 
court decision that Brian [Miller] made reference to, some language from 
the court's opinion. 

Plaintiffs' claim-no matter where one focuses on the problem or how one 
conceptualizes the, issue-is an indictment of the Court of Indian Offenses on the 
Red Lake Indian Reservation. It is a claim which charges that the Red Lake Court 
of Indian Offenses denies the fundamental rights provided under the act to its own 
people more often and with greater fervor than it protects them. It is a claim which 
charges that the Red Lake Court of Indian Offenses has established de facto the 
denial of fundamental rights as the norm rather than the exception in the 
administration of justice on the reservation. It is a claim which, based on this 
court's limited but eye-opening experience with the Red Lake Court of Indian 
Offenses, is not without sub!!t~ce. The claim raises great concern in this court and 
should raise even greater concern in the Court of Indian Offenses on the Red Lake 
Indian Reservation. 

MR. MILLER. Mr. Swimmer, is it fair to say that you have heard some 
general things about the situation at the Red Lake CFR court? 

MR. SWIMMER. Yes. 
MR. MILLER. Maybe some background would be helpful. Is it true that a 

CFR court is a BIA court, under your control, and the employees of the 
court are Federal employees? 

MR. SWIMMER. I think that is, generally speaking, true. 
MR. MILLER. And that is true of the Red Lake CFR court? 
MR. SWIMMER. It was when CFR was in effect. 
MR. MILLER. Prior to November 1987. 
MR. SWIMMER. But again, the court was put there to provide the 

judicial system for that tribal government, and we would defer very much 
to the tribal government's operation of the court. 
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COMMISSIONER DESTRO. May I ask a question? Let me just make sure I 
understand, although I think I understand what you said. Basically, it is the 
Federal Government's court, but the Indians run it? 

MR. SWIMMER. That's a good characterization. 
COMMISSIONER ALLEN. What's the "it"? 
COMMISSIONER DESTRO. The court. 
COMMISSIONER ALLEN. Well, there were two courts. 
COMMISSIONER DESTRO. The CFR is the CFR court. 
COMMISSIONER ALLEN. Were you referring to the CFR court or the 

tribal court? 
MR. SWIMMER. The CFR court. If there is no court system on a 

reservation where we or the Federal Government has responsibility for 
law enforcement-or the tribe does, or anyone but the State-as an interim 
measure to provide the court system out there, we would provide what is 
called a CFR court to handle misdemeanors. That is primarily their 
jurisdiction. Once we have put that CFR court there, it is then to operate 
pretty much under the direction of the tribal government. And we 
encourage the tribes to orgap.ize their own court as soon as possible. When 
they organize the court, they similarly generally use our Federal funds to 
do that. 

COMMISSIONER DESTRO. Now, let me just go one step further in my 
question, then. So, assuming you have a CFR court, and it is a Federal 
creation with the BIA having responsibility for it, the way you administer 
it is you say, "Well, really the responsibility is the tribe's and we'll let them 
take care of it." Right? 

MR. SWIMMER. Not entirely. I think I will defer to Joe [Little] to let him 
explain how the CFR court is funded and staffed, and that relationship. 

MR. LITTLE. It's a strange setup. 
CHAIRMAN PENDLETON. The reason for a lot of questioning is that we 

find that strange. 
MR. LITTLE. Yes. I think when I came into the office I found it strange, 

too. The CFR, as I pointed out before, is kind of an administrative 
creation. There is no statutory language for it or anything else. It just kind 
of grew out of the War Department and continued to function for many 
years. 

As I understand part • of the situation at Red Lake, which is not 
necessarily unusual in some areas, is there was a confusion as to exactly 
where that delineation was. I think in some ways the tribe thought it was a 
tribal court, even though the Federal Government kept saying, "No, it's a 
Federal court." 

I had some discussion with the superintendents down there, and they 
were even confused as to what the situation was. 

Basically, the way a CFR operates is that it's set up and it operates under 
the direction of the area director, similar to the way we do our police force 
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situation. There are some restrictions. Generally speaking, the judges are 
to be selected as part-time Federal employees, and they are under what we 
call a 950 series, I believe, which is generally paralegal, so they tend to 
have more paralegal background. 

I'm not saying in every instance that occurs. It may be that at Red Lake 
they hired somebody without this background, and partly because they 
were confused with the situation. 

We have since, I think in the directive sent out on November 25, prior to 
my coming on board, indicated this is really the way a CFR court should 
operate. There is a specific delineation. I'm not saying we still continue to 
have some of those with the CFRs because it is a confusing area. The bulk 
of our CFRs are in the State of Oklahoma for various jurisdictional 
reasons. And I might point out that the bulk of those have law degrees, are 
practicing attorneys, and do part-time work with the CFRs, and we have 
very few problems with them. 

The mies such as at Red Lake and others, we are trying to sit down and 
work those out. But part of the problem comes because the operation is 
really through the area directors and the superintendents. 

I think what Mr. Swimmer alluded to in terms of the tribe controlling is 
that there are provisions in the regulations that say that tribes can pass 
resolutions incorporating law and order codes into the operation of the 
CFR. So again you have strange hybrids in which you may have a CFR 
operating just under CFR guidelines found in section 11, CFR; or you may 
find a court operating under tribally adopted law and order codes, if you 
will, even though it's not a tribal forum-it's a Federal forum, but it's using 
tribal law. Now, that varies. 

COMMISSIONER DESTRO. That I understand. It is confusing. But the 
question I have is really more a basic one which is: where does the buck 
stop for responsibility for protecting the rights of the people who appear 
before those courts? What I thought I heard, and the reason I launched 
into the line of questioning, was that once the CFR court was established, 
the Department implicitly, basically, recognized that the buck stopped 
with the tribe as opposed with themselves. 

MR. LITTLE. I don't think that's the case. As far as I can see-I will 
hedge, because this is a confusing area-as far as I can see, the buck does 
stop with the Bureau on the CFRs. What I'm saying is the way it had been 
administered in the past, there may be some confusion, and you may 
have-and I'm not positive-some of those tribes out there that have 
maybe operated more authority in this area than is really laid out in the 
regulations. 

COMMISSIONER DESTRO. Isn't that the real underlying issue in this case, 
who has the final authority over the CFR court? 

MR. LITTLE. I'm going to defer because I don't know all the facts in the 
case. That could possibly be. 
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CHAIRMAN PENDLETON. Could I ask this question: is it possible-maybe 
it's not possible, but I'll ask it anyway-that you could review this and let 
us know what you really think about it? 

MR. LITTLE. Yes, I would promise to look into it and try to review it. 
CHAIRMAN PENDLETON. The reason why I ask is because I am trying to 

find out what is the difference between a CFR court and a tribal court. 
What we are confused about is that if CFR courts are controlled by the 
tribes, what is the difference between a CFR court and a tribal court when 
we are unclear about what CFR really means? Maybe that's typical 
Washington policy, but it seems to me the rights of individual Indians can 
be better protected if there is some clarity about what we're talking about, 
and we can maybe transmit it to them. 

MR. LITTLE. As I understand it-and you're probably right; you're not 
going to get that much clarity-these are temporary courts, or at least 
that's what they were initially set up to be. Under policy of the Bureau, as 
far as we can review it, they were just to come in for interim periods of 
time when there was what they called lawlessness running rampant until 
the tribe itself \\!Ould set up a forum. Now, some took on a bigger nature. 
As I pointed out, the ones in Oklahoma-there are some real questions 
about jurisdiction, so they are somewhat the only court system. 

In terms of whether they've got control or not-and I'm losing my line 
of thought here; that's how confusing it's getting. As I pointed out, because 
they are interim courts, they are limited jurisdiction under 25 CFR 11. 
There are only certain types of cases they can hear. For instance, they 
don't have the jurisdiction to he~ tribal election disputes, if you will. 

That doesn't say that the tribe itself, because of other provisions within 
that code, can't adopt regulations that are in tum adopted by the CFR 
court and, if you will, are delegated authority from the tribe as a forum to 
operate. So you do have some CFR courts that do have the authority to 
overhear election disputes, if you will, and you have others that have not 
been given that by the tribe. So it is a strange hybrid. 

MR. HOWARD. But it's fair to say that, generally speaking about CFR 
courts, the Secretary of the Interior has greater control over CFR courts 
than tribal courts; is that right? 

MR. LITTLE. I think that's fair to say, yes. 
MR. HowARD. Do you think it's also fair to say with respect to the Red 

Lake situation, that when the tribe took your records, you gave them your 
court as well? 

MR. LITTLE. My understanding on that is that's still up in the air. As far 
as I know, the case is still pending. 

CHAIRMAN PENDLETON. Mr. Keep wants to say something about this 
one. Careful, now. 

[Laughter.] 
MR. KEEP. I'll try to be very careful on this one. 
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As I think Mr. Little has pointed out, at Red Lake there was a long 
history of confusion as to whether that court was characterized as a tribal 
court or a CFR court. It was in fact a CFR court. And when the judge 
thought that it was a tribal court and took the records, we sued them to get 
them back. That is the case that is now pending. The tribe has lost that 
through the circuit court and has filed a petition for certiorari with the 
Supreme Court. And unless they prevail, we will in fact get those Federal 
records back. If they prevail, we will find out what the law on that is. 

COMMISSIONER DESTRO. Has BIA maintained its position all the way 
through the petition for certiorari? Have they opposed the grant of a 
petition, and on what grounds? 

MR. KEEP. I don't know whether we have filed our brief in opposition 
to it, but we can certainly make a copy of that available to you. 

CHAIRMAN PENDLETON. We'd like that. 
MR. KEEP. Obviously, whatever we filed with the Supreme Court, we 

think the circuit court was correct. We brought the suit because we 
wanted the records and pursued it through the Eighth Circuit, and we still 
want the records. 

COMMISSIONER DESTRO. Assuming that that's true, that the court of 
appeals was correct, why was there such a big problem in the administra
tion of the CFR court that the district judge confessed to being appalled. 
He said, "This is really an appalling situation. Why was it not remedied?" 

If you thought it was your court-and this really goes back to the very 
first question: if it was your court, why weren't you responsible for the 
administration? Or did you in effect cede control of the court a long time 
ago to the tribe and implicitly treat it as a tribal court, even though now 
you come back and argue inconsistently with your actions? One could 
conclude that. 

I'm not accusing you of it, but it seems like this may be another example 
of a mixed message. When they say, "Look, we're going to take you at 
your word and take the records because you've treated us as if it's o~r 
court, and now you want the records back. Now it's not our court 
anymore." And then you go back and say, "Look at all these things the 
district judge found were wrong." 

Whose responsibility was it? Yours or theirs? If it was your court, wasn't 
it your responsibility? 

MR. SWIMMER. It could be characterized that way. And I think over the 
history of this, having gone through several administrations, that in fact 
the status of that court was very confused, and there were people, certainly 
my predecessors, who apparently believed it was as much a tribal court as 
it was our court and took a hands-off attitude. 

After the court seized the records, when the Bureau realized what had 
happened there, and that in effect it was our court, even though we had 
tried to defer to the tribe and their law and order code and their system of 
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justice, we drew the line and said, "You can't do this. This is our court, and 
we are going to have some basic operating guidelines." And we put those 
out and we said, "This is the way it's going to be treated from now on." 

And that was a couple of years ago. But the message all along was that it 
was our intent to pull out of that CFR court as soon as the tribe was able to 
develop its own court system. 

CHAIRMAN PENDLETON. Ms. Prado, and then I want to get back to 
counsel. 

Ms. PRADO. In view of the foregoing, why was the decision made to 
change that court to a tribal court? 

MR. SWIMMER. It is the intent of the Bureau to withdraw from all CPR 
courts as soon as practicable. Again, we don't view ourselves as a 
policeman, and one could argue that maybe this tribe isn't going to operate 
an effective court system. One could also argue that they are just as 
confused as we ~ad been in the operation of this court, and that if they 
move forward in developing their own court system with whatever 
additional resources we can provide, they will have a good court system. 
We cannot speculate that they would have a bad court system simply 
because of the trouble that has been exhibited with this court. 

Ms. PRADO. Isn't that, like Commissioner Destro said, a mixed message? 
On the one hand you say that the end result of all this fight over the 
records is you issued guidelines, but then you turn around and, it seems to 
me, concede and turn the court over to the tribal court. 

MR. SWIMMER. Well, I think you would have to .say that we believe this 
is going to be the standard practice regardless of what court is out there; 
therefore, it is the BIA's job to continue administering justice on that 
reservation until a new tribal leader is elected, until a new government is 
restructured, or something like that. And I don't think we can accept that. 

Our position is that we wish to get the tribe in a position of operating its 
court system as quickly as possible and begin working with the tribe to try 
to have a qu~ity court system as soon as possible out there. And certainly 
as long as they hav~ an alien court on their reservation, if they believe that 
that court is under our control, I think the chances of continued poor 
relations are as good if not better than they will be if the tribe has its own 
court and we are working again from a resource base to try to improve it. 

CLARENCE PENDLETON. Mr. Swimmer, I think what we are going-to 
have here are some specific questions about ICRA. I want to go to Mr. 
Destro first, and then go back to Mr. Miller, because I think we are getting 
down to where we want to ask some very specific questions about this 
whole process. 

CoMMISSIONER DESTRO. My question, before going back to Mr. Miller, 
is-I'm going to give you a hypothetical question that gets at the notion of 
control, and I will recognize the difficulty of it at the outset. But let's just 
hypothetically say that an individual who appeared before that CFR court, 
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before you transferred over into a tribal court system, say, a year ago
let's just posit that no statute of limitations has run on anything-would the 
Bureau concede that an individual Indian might have an ICRA claim 
against the Bureau-not against the tribe but against the Bureau-for 
alleged violation of his or her rights under the ICRA because it was a 
Bureau court? 

MR. SWIMMER. I hesitate to offer that as a legal opinion. My reaction is 
no. 

COMMISSIONER DESTRO. They would not concede that? 
MR. SWIMMER. I don't believe there would be an action against the 

Bureau of Indian Affairs for a violation of ICRA. 
COMMISSIONER DESTRO. Would not? 
MR. SWIMMER. Would not be. But that is a layman's off-the-cuff 

opinion, and I'll defer to my attorney on that. He might have a very 
different opinion. 

COMMISSIONER DESTRO. What do you think? 
MR. KEEP. I think that's a policy question and I'll defer to him. 
[Laughter.] 
CHAIRMAN PENDLETON. I hope the press heard that one. 
COMMISSIONER DESTRO. What do you all think as far as that question 

goes, because it seems to me that if you are waffling on that one, then 
Indians don't have a remedy against their tribes and they don't have a 
remedy against the Federal Government. So, unlike anybody else who 
lives in this country, they don't have a right against anybody; right? 

MR. KEEP. First of all, I understood y_ou were talking about the Indian 
Civil Rights Act. 

COMMISSIONER DESTRO. Right. 
MR. KEEP. Obviously, there are Federal courts. If they are our court, 

those people are acting as Federal employees. There are other civil rights 
statutes and other doctrines of constitutional torts and such that would 
provide them a claim against the Federal Government if their individual 
rights are violated. Ifwe have done it, I mean, that's where their remedy is. 

The question is, it seems to me: what did Congress do with the Indian 
Civil Rights Act? And I think, as the Supreme Court indicated, in noting 
that Congress had considered and expressly rejected substitute legislation 
which would have given the Department of the Interior a broader role in 
these matters, we have taken that as being instructive to take a hands-off 
approach :until such time as Congress tells us to c:Io something else. 

MR. HowARD. Mr. Keep, a quick followup question. As I read that 
legislative history and the letters from the Secretary of the Interior that are 
referred to, it seems to me that the Secretary of the Interior opposed the 
amendment that was under consideration because he said the Department 
of the Interior was already undertaking those kinds of actions under the 
Indian Civil Rights Act. Are you familiar with the legislative history? 
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MR. KEEP. I'm not familiar with the part that you're.referring to. I don't 
have any present recollection of it. 

MR. HowARD. Could you tell us what the policy of the Department of 
the Interior was at the time of Martinez or pre-Martinez? 

MR. KEEP. No, I couldn't because I wasn't there then. But the legislative 
history of the Indian Civil Rights Act and whatever official r~ports the 
Department filed at that time are a matter of record. 

CHAIRMAN PENDLETON. I think we've gone a little bit astray here, and 
I'd like to get back to counsel so we don't break too much the train of 
continuity. 

MR. MILLER. Mr. Chairman, I'd like to submit for the record the case of 
Cook v. Moran. It does contain a claim that the failure to provide a model 
code for· the CFR courts contributed to the problem at Red Lake. 

CHAIRMAN PENDLETON. So ordered, without objection. 
[The document was entered into the record as exhibit no. 5.] 
MR. MILLER. If I could ask a few brief questions. Mr. Swimmer, isn't it 

true that_many in the Department believed that the Indian Civil Rights Act 
was being violated by the CFR court at Red Lake? 

MR. SWIMMER. I don't know. I certainly did not condone the actions 
when I heard about them 2 years ago, but I can't really tell you who those 
many might be or what their thinking was at that time. The people I talked 
to subsequent to the actions that you have mentioned here have pretty 
much agreed with me that, no, that's not the way to operate a judicial 
system out there. 

MR. MILLER. Would it be fair to say that some in the Department 
believed that the ICRA was being violated, particularly the right to 
counsel and the right to a jury trial? 

MR. SWIMMER. Sure. 
MR. MILLER. Nevertheless, you entered into a contract for judicial 

services with the Red Lake Tribe in November, to provide judicial 
services for that tribe, correct? 

MR. SWIMMER. That's right. 
MR. MILLER. In that contract there was no reference to the Indian Civil 

Rights Act; is that correct? 
MR. SWIMMER. That is correct. Indirectly, of course, there is, and that is 

that the tribe must comply with all Federal statutes. I did not feel 
personally that it was necessary to point that out to a tribal chairman, 
either there or anyplace else. And I believe that that tribal chairman, as 
well as many others, knows that he has to follow Federal law and that the 
Indian Civil Rights Act is among those. 

My concern was that if we put in the contract, "By the way, you must 
comply with ICRA," I might as well go ahead and list the whole U.S. 
Code. And maybe I should in that case. 
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MR. MILLER. Isn't it true that at least some people in the Interior 
Department proposed additional language to that contract stating specifi
cally that the tribe would comply with the Indian Civil Rights Act in that 
attorneys licensed before the State of Minnesota would be allowed into 
that court? 

MR. SWIMMER. I don't know about the latter, but we did have a 
recommendation that we specifically, include language that the Indian 
Civil Rights Act be a part of this contract, which, again, I found 
unnecessary and felt like it would be a bad precedent. 

MR. MILLER. Wasn't the argument of that person that, given the 10 
years or the history of alleged violations and, in some people's opinion, 
violations of the Indian Civil Rights Act, that that language was necessary? 

MR. SWIMMER. I don't know why they recommended it. I suspect that 
they felt it might be important to point it out in addition to the general 
language about complying with Federal statutes. But, again, I don't see this 
as a method of operation for us in all of our contracts, that we should put 
that in there. 

MR. HowARD. The crux of the problem, as I see it, is that there are some 
tribal officials who maintain that the Indian Civil Rights Act is not 
applicable Federal law, and we've heard testimony to that effect. My 
recollection-tell me if I'm wrong, Brian [Miller]-is that the Navajo 
Nation maintains the ICRA was rendered inapplicable by Martinez, and 
the Navajo do have a Navajo Bill of Rights, but they do take that position 
on the ICRA. 

It is also my understanding-and I could be wrong-that Chairman 
Roger Jourdain believes that the ICRA is inapplicable. If that's the case, 
then that language in the contract wouldn't apply. 

MR. SWIMMER. I suppose that's correct, so it would make no difference 
if the language was in there or not in there. He's going to disregard it if 
he's going to disregard it. We believe that it does apply. If any of the 
Chairmen has stated they believe it doesn't apply, then I guess it wouldn't 
make a lot of difference. 

MR. MILLER. Bill [Howard], I think the jury may still be out on the 
Navajo position, but there are indications that that is their position. 

Mr. Swimmer, isn't it true that under 25 U.S. Code section 450(m), it 
grants the Bureau power to rescind a contract for the violation of rights 
generally? The Secretary, if he det_ermines that the performance of the 
tribal organization under the contract involves a violation of rights, can 
rescind the contract. 

Isn't it also true that the Department of the Interior has been sued before 
on that theory? And isn't it true, given the knowledge of the Department 
of the violations in that court, that it would make it much more likely that 
such an action would succeed? That the language is mandatory? That you 
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must rescind the contract if there are violations of rights as mentioned in 
that statute? 

MR. SWIMMER. I'm as anxious as I suppose you are to see how Red Lake 
operates their own tribal court. And if there are the problems that we have 
experienced in the past that were exhibited there in the CFR court, we will 
take that under consideration and use whatever legal means we have, 
whether it's that statute or some other, that might give us access to doing 
something. 

But my reluctance has been voiced already at this hearing that I will not 
get involved in tribal decisions except in the extreme case. And as I 
mentioned, we believe the CFR court operation became extreme, and we 
issued guidelines stating, "You must comply with the Civil Rights Act, 
provide the right of counsel, provide quite a few things." And if the new 
court that they are organizing there is operated in such a way that we 
acquire knowledge that they are not operating in compliance with Federal 
law, we will take whatever actions we can to try to get them into 
compliance. 

MR. MILLER. Given the fact that you've been advised that the Red Lake 
court had been routinely violating civil rights, would you say that it was 
likely that the court would continue to violate at least some of the rights 
secured by the Indian Civil Rights Act? 

MR. SWIMMER. I apologize. I missed the first part of your question. 
MR. MILLER. The first part is: given the fact that you had been advised 

that the Red Lake court had been routinely violating civil rights, would 
you say that it was likely that the Red Lake court, under the contract for 
judicial services, would also violate the Indian Civil Rights Act? 

MR. SWIMMER. I can't draw that conclusion, because we believe that all 
of the court systems, as all of the tribal governments, are in the state of 
emerging, and most of them keep moving forward even though it's 
sometimes very slow. And I would hope that there have been some lessons 
learned, and I hope that if certiorari is denied on this one case, for instance, 
that that will be an additional lesson for the Chairman there, that in fact the 
Civil Rights Act, applies, they've got to follow it, and they'll come around 
to doing that. 

But I, again, hesitate to substitute my judgment for that of the tribal 
elected official there. I think the electorate has that opportunity and should 
exercise it. I don't personally like the way they operate that court or that 
we have operated it in the past. 

Now, we don't have any evidence yet; we don't have a violation that has 
been cited to us. We have-I believe I'm correct in this-the same 
information that you do that people are alleging that they're not going to 
get justice, that they're not going to be able to go in that court with an 
attorney, that they're not going to be able to have a jury, and those kinds 
of things. 
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Maybe it's wishful thinking, but I hope and believe that if we can 
continue working with that tribal government, they will have a better 
court system. I can't simply say that I would agree with you entirely that 
we have to assume it's going to be another situation like we've had before. 

MR. MILLER. Of course, I share your hope, but I think there have been 
habeas corpus cases where the Federal court has found that there was a 
denial of the right to counsel. You have been advised that there were 
violations of the Indian Civil Rights Act. 

MR. SWIMMER. In the recent court, since it's been a tribal court? 
MR. MILLER. No, not since it's been a tribal court. This was a CFR 

court. 
MR. SWIMMER. Let me a,dd one more thing, if I could quickly. We do 

not have, I believe, a declination issue here, either. We are in the situation 
that when a tribe asks for a 638 contract to operate a tribal court, we have 
to let them do it. So the remedial statutes would occur afterward and after 
the violation. But we acknowledge that those problems have existed 
before, and we are working with that tribal government to try and help 
them develop. But if they do have problems, then some of the statutes you 
mentioned, as well as others, if there's violation of Federal law, may give 
us the opportunity to go in and do something else. I'm not sure what. That 
again throws us into a quandary, if there is no court up there, as to where 
w~ go. 

MR. MILLER. It seems to me you would have been in a better position 
had you included that extra language in the contract. 

MR. SWIMMER. I don't see why. It either applies or it doesn't apply. Our 
opinion is that the Indian Civil Rights Act applies. If the Chairman's 
opinion is it doesn't, he will ignore it anyway, and ultimately we will have 
to go into another forum to decide that issue. If I put it in the contract and 
it is not applicable, it is not enforceable. If I don't have it in the contract 
and it's enforceable, it's just as enforceable under the general 638 
contracting guidelines that all Federal laws apply. 

My concern is that if I start with this tribal Chairman and I include it, 
then pretty soon I'm going to have to look at .other contracts of a similar 
nature and I begin citing Federal laws that do apply in these cases. And I 
believe that I have to give the tribal government deference in that they 
will follow Federal law-at least give them that opportunity to follow 
Federal law. If they don't, then we can take the action that we can that's 
appropriate. 

MR. MILLER. I have one last question. Is it still true that the Red Lake 
Tribe has a resolution on the books that effectively denies counsel to the 
accused in criminal trials? 

MR. SWIMMER. I don't know. I don't know if they still have one. 
MR. MILLER. Thank you very much. 
I have no further questions. 
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CHAIRMAN PENDLETON. We're going to take a short break, and we'll 
have a few more questions from Commissioners when we return. We have 
to give our reporter a break. When we come back we'll begin the 
questioning with Commissioner Allen. 

Let's take about a IO-minute break. 
[Recess.] 
CHAIRMAN PENDLETON. As we convene, if you will notice, Mr. 

Swimmer, you have shared light and sort of brightened the room up a bit, 
you and your colleagues. 

[Laughter.] 
CHAIRMAN PENDLETON. And we will suppose before the end of the day 

is over that the- rest of the light will be shining in through the other 
windows. Sometimes we are in anticipation of television people being 
around. Mr. Swimmer grimaces, and I understand how you feel about that. 

Commissioner Allen, why don't you begin the questioning. 
Ifwe could have another half hour or 25 minutes to try to tie this up, we 

would appreciate it, because we don't want to occupy your entire day, 
although we'd like to, but we don't think that would be right to do. 

Commissioner Allen. 
COMMISSIONER ALLEN. Thank you, Mr. Chairman. 
Just a technical question, Mr. Swimmer. You did submit a written 

statement for the record that I enjoyed reading, but you didn't refer to it. I 
very much appreciated, by the way, your oral statement, which I think 
was fine, but the written statement-

MR. SWIMMER. I would like to have it made a part of the record, yes, 
sir. 

CHAIRMAN PENDLETON. It is so ordered, without objection. 
[fhe document was entered into the record as exhibit no. 6.] 
COMMISSIONER ALLEN. I was somewhat taken with the general history 

that you gave at the outset of your testimony, invoking the various 
attempts on the part of the United States Government to deal with the 
Indian problem, which I believe is the expression you used. But I notice, 
however, that you came through from the early 19th century through 1934 
to the fifties and up through the '68 act without mentioning the grant of 
citizenship in 1924. And I was curious to know why you skipped over it. 
I'm sure you only did it inadvertently, but I now ask you to reflect 
whether, had you paused to think about the grant of citizenship in 1924, 
you might not have found that relevant to the powers and aims of 
Congress with respect to Indians. 

MR. SWIMMER. I suppose it would be. I don't have a recollection of the 
history of those particular years, but I know that following the allotment 
days, it would have been a natural, normal thing to do to grant citizenship. 
In fact, one of the reasons I tend, I think, not to remember that particular 
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date is that there was a grant of citizenship to my tribe and others in 1901. 
So we came on board a little sooner than some of the other tribes. 

But I believe it was also because of the allotment of lands and the belief 
that Indians no longer needed to be wards of the government, and that as 
the land was allotted and they became sort of full citizens, they also 
received citizenship. And if I'm not mistaken, in fact, most Indians were 
citizens before the 1924 act, but it was sort of a cleanup act. It was simply 
to grant them citizenship if there were any that had not been. And it 
followed along with the idea of no tribal government, individual 
allotments, individual Indians competing, taking the resources and living as 
anyone else would in that area. 

And that's why I say following that allotment, it appeared that, for one 
reason or another, much of the land that was allotted then was lost to the 
Indian people. And I think that became partly responsible for the '34 act 
which, of course, was developed from about '31 through '34, but the 
ultimate act of Congress to reorganize tribal government, and that was an 
attempt to stop the allotment or to hold fast the rest of the land that was 
still available for the fear that-

COMMISSIONER ALLEN. That was the point of my question. Was it also 
an attempt de facto and not de jure to withdraw citizenship? 

MR. SWIMMER. To withdraw? I would not characterize it that way. I 
would say it was an attempt then to provide some additional forum for 
Indian people to continue their culture, lifestyles, and have some 
protection of that. Because there was no other government as we knew it 
then-State, local, or Federal-that could identify as any kind of a 
protector, so to speak, of those resources. So by providing the tribes a 
mechanism to come together and organize themselves-and it also 
provided a way of providing money, some funding mechanism. The act of 
1934 allowed tribes to fo.9!,1 relending organizations. But it was a structure 
they could take advantage of and organize tribal organizations and 
governments if they followed a certain pattern. And as I say, even in doing 
that, some of the tribes did not buy into that system. They also in some 
cases did continue other systems. 

But what it did tend to do was refocus on the reservation system, and it 
stopped the policy of assimilation, changed that to a policy of continued 
reservation development and reservation living and providing Indians with 
the opportunity to have organizations through which they could exercise 
cultural customs and historical differences. 

COMMISSIONER ALLEN. That's one of the things that's concerned me, 
because you spoke in your oral testimony about a level of government 
different from Federal, State, and local. And I suppose the most vexing 
question we face in this entire inquiry is essentially what kind of creature 
this level of government is called tribal government; that is, where does it 
fit juridically or logically or politically or morally? 
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I have considerable difficulty placing it myself. If I understand your 
testimony, I am not alone with having that difficulty. 

MR. SWIMMER. You're right up there with· Congress and the various 
administrations that have been in effect for the last 100 years. 

COMMISSIONER ALLEN. I see. But I'm curious, however, because 
although I have difficulty placing what we now are trying to do, I have a 
little less difficulty understanding some of the things that have happened 
over the years. And I notice in most of the court opinions and general 
testimony in writing, we refer to the existence of Indian sovereignty prior 
to the arrival of the European in North America, for example, almost as a 
justification for the insistence today on self-determination and on the 
courts' reasoning that there are somehow legal principles that arise out of 
that. 

Now, I mow it's a familiar state of repose for the human mind to fasten 
on something old so as not to have to think about how to justify what you 
want to do. But apart from that convenient excuse for accepting 
something, I wonder whether there is, in fact, any substance to this. After 
all, every human being dates from something that antedates the American 
Constitution. Every human experience is based on some sort of govern
ment, some form of morality or mores or policies that antedate the 
American Constitution. 

So it is entirely unclear to me what one means when one refers to the 
traditional or the customary or the from-time-immemorial form of 
government of the Indian. What in your mind does one refer to with that? 

MR. SWIMMER. The basic difference, I would say, is that while everyone 
does date from some historical preceqent, the Indian communities are the 
only ones that are original on this particular continent, and were treated as 
independent nations as this continent was developed. The difference that 
has been described in various times is that, yes, that is true, but they are a 
conquered people. That may b.e; and certainly they are part of-in my 
opinion, anyway, and I might add there is some disagreement on this-the 
Federal system in that Indian tribal government today, or Indian tribes, if 
you will, exist by virtue of their historical existence from the past and 
forevermore, and that they carry with them an inherent sovereignty. 

The Congress has generally chosen not to deal with that, and so the 
courts have dealt with it. And what the courts have said is that Indian 
tribes are as they were before this continent was settled, and that they 
retain their inherent sovereign rights as independent nations, except for 
those areas in which Congress has taken away from them. 

The Congress has the right to exercise plenary power for whatever 
reason, I suppose-I think most of us will agree to that; some don't, but I 
believe Congress can exercise plenary power or total power over Indians 
to the extent of not even recognizing that a tribal government exists, in 
other words, termination. They could do that and in fact did in a few cases. 
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They cut that governmental relationship off in total. But the courts have 
come back and said if Congress had not done that, that you're dealing with 
a sovereign nation. 

COMMISSIONER ALLEN. You put your finger, then, on the thing that did 
trouble me most of all, so let me try a conclusion, and then you and my 
colleagues can tell me what you think about it. 

James Monroe, 1787-88, in discussing the proposed Constitution, 
described what happened to the States as a consequence of that proposal as 
the emergence of a qualified sovereignty. The States that had preexisted 
the Constitution were changed by the mere fact of the adoption of the 
Constitution, according to Monroe-who was opposing the Constitution at 
that point, by the way, although he wa:s eventually President-and I have 
always taken him to mean that there wasn't room for any other 
sovereignty after the Constitution was adopted in 1788. 

Now, the question that that leads to is precisely the question of the 
conquered people justification for the status of the Indian tribes to which 
you alluded in your remarks. So far as I can see, on the grounds that have 
been presented, there is no other place in which to locate this inherent 
sovereignty in association with the plenary power of Congress, which is to 
say the Government of the United States, than in the justification that 
you're dealing with a conquered people. So that as long as you retain the 
argument that the Indians are to be treated as conquered peoples in a 
permanent state of occupation, if you will, then you can still talk about 
their preexisting sovereignty and the relationship that that preexisting 
sovereignty has to subjection. 

But the question is-I shouldn't say question; I'd even draw the 
conclusion that seems to be totally incompatible with the guarantees and 
rights of American citiz()n!;!hip. It seems that it's not just a tension, as has 
been said with respect to Martinez and other decisions, but it's an 
incompatibility, utterly and completely, that there is no room for a form of 
government other than Federal, State, or local. There may be room for 
statehood. And after all, you were put in the position at the BIA of making 
decisions of forms of government and constitutions which are extremely 
political decisions, and, as we know, the Constitution entrusts those 
decisions to Congress with respect to the organization of territories in 
general. 

So the strain seems to come from taking this highly charged political 
decision and placing it in the hands of a bureaucracy rather than at the 
level that it was contemplated from the beginning of the republic in the 
hands of Congress, allow people to present our constitution, to organize 
themselves into a State, and having done so, then to allow Congress to 
debate whether they should be admitted on those terms, which means you 
would still have the opportunity for self-determination within reason, and 
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at the same time would stand on the same footing as all other elements of 
American life. 

That's the conclusion that comes to my mind listening to and thinking 
about these things, and I wanted to share that with you because it might be 
totally consistent with your idea that the Bureau of Indian Affairs 
shouldn't exist at all. 

MR. SWIMMER. Well, we reach the same conclusion, although I'm not 
sure it's for the same reason. 

The relationship pre-Constitution was treating Indian tribes as nations 
and actually having treaties with the then-occupying European countries. 

Following the Constitution, I would say that the analogy between an 
Indian tribal government and a State government became very similar, that 
the courts generally have determined that the powers of Indian tribes as 
they relate to the Federal Government come out of the commerce clause, 
which is also the one that vests certain powers of the Federal Government 
over States in regulating commerce, Article I, section 8, and that the actual 
analogy is that once the Constitution was adopted by the citizens of those 
various States, even though Indian people at the time were not voting, 
they were included ·in that Constitution to be recognized as a government 
within this Federal system, subject to the ultimate power of the 
Constitution, just as States would be, and in fact-well, States gave up 
certain powers to the Federal Government but only what they agreed to 
give up. Indian tribes, on the other hand, had certain powers taken away 
from them by the conquering effect, I suppose, of the government. But 
they were included in the Constitution and continued to have independent 
treaties made between these tribal governments and the United States 
Government until the late 1800s. 

So there had to be some recognition of a certain sovereign aspect of 
those Indian tribes. Those treaties eventually changed to acts of Congress, 
not to have any less effect but primarily because once the treatymaking 
power required the approval of both houses because of the appropriations 
requirement on the House side, it got to be an exercise that was no longer 
needed, and so they could change the acts of Congress, which they did in 
the late 1800s. 

But the courts then have come back and generally said that those Indian 
tribes' sovereignty stops at the U.S. Constitution. It stops there. And it is 
subject to the Constitution of the United States and the plenary power of 
Congress. But other than that, we recognize Indian tribal government as a 
system of government within this country, within a State. And the closest 
analogy would be a State government. And the courts have more and 
more in the last 5 or 10 years, in fact, come to regard tribal government on 
a par with State government-taxation, enforcement of State regulatory 
laws or nonenforcement of them on reservations. The trappings, if you 
will, of government have been afforded tribal government. 
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COMMISSIONER ALLEN. Without the 14th amendment, a very critical 
dimension. 

MR. SWIMMER. Without the 14th amendment. 
CHAIRMAN PENDLETON. It does seem like, in my colleague's education 

of me in some of these matters, that if we go back to Federalist 10, written 
by Madison who warned us about factions, we might want to understand 
that factions are the order of the day, and do we not consider Indian tribes 
as a part of the faction? And without the protections of the 14th 
amendment, it seems to me that what we are doing is a kind of a selective 
inclusion of people where due process is absent. 

I cannot tell you, Mr. Swimmer, how much I heard from people in 
Flagstaff and in Rapid City, which you probably heard-and I would 
remind you that I had a dialogue with Mr. Garrean who said to me very 
clearly that in the sense of Madison, that's a faction within a faction, in 
saying that the Indian Civil Rights Act really only applies to the tribal 
council. I mean this is an admission on the record. And that bothers me. 

My colleague very eloquently pointed out in Arizona that what we 
really have here in terms of factions is the people who have power, not 
including those who don't have any power. So is Congress really dealing 
with a powerful faction with the tribal council, or are we dealing with 
Indian nations as a whole? 

I contend that where we are right now is that we are really dealing with 
tribal councils and perhaps the special interest groups in and out of that 
that deal with tribal councils. And' as Sam Irvin said way back in 1968 
when he had a discussion about the ICRA, what we are having now is 
really a response to a politically powerful minority in this country, and we 
are doing things that perhaps exceed, if you will, and as my colleague, Mr. 
Destro says, maybe narrowing the 14th amendment, but we are not really 
making the 14th amendment applicable to this situation. And that troubles 
me. I'm not looking for an answer, but my colleague's comments spur on 
these kinds of thoughts. 

And if we continue to have this faction, I don't know where to put the 
blame for all this except at the foot of Congress. I certainly cannot put it at 
the foot of the BIA. 

MR. SWIMMER. Thank you. 
CHAIRMAN PENDLETON. Although you have your problems, somehow I 

have to put this there. And it does seem to me that anything the Congress 
wants to know, as I said in my opening remarks, about the 20 years of 
nonoversight, that if there is any wisdom left among many of us who are 
not Members of Congress, then Congress would do well to heed the 
testimony we have heard from top to bottom and look very seriously at 
how it is going to treat, if you will, its citizens. Because if not, frankly, I see 
no difference between sovereignty and servitude in a sense. And this is a 
very, very serious matter, and I think it needs to be considered in that light. 
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And with that, I will tum to my colleague, Mr. Destro, unless you have 
some response. 

MR. SWIMMER. I hesitate to engage in too lengthy a response. I think 
sometimes we have to relate to what we see and hear and then attempt to 
fit that int<;> a frame of reference. I believe what you have seen and heard 
does form those impressions and would in anybody's mind. 

The problems we face in Indian country, however, have been the 
attempts by Congress and the later attempts by the courts to recognize 
tribal government for the purpose of doing just the opposite, of giving 
Indian people a forum which they have been denied in the past by State 
government. And where the State governments have generally failed to 
afford those same civil rights and those same treaty rights that had been 
afforded by Congresses before, the tribal governments have been a voice in 
that arena to state that they are, on behalf of the whole of the Indian 
community, representing those rights. 

I think there are two levels that we operate, and that's why in my 
opening statement I mentioned to you that we can take any facet of the 
Indian community, be it the enforcement of civil rights or the enforcement 
of fishing treaty rights, or the development of energy resources from the 
reservation or the education of Indian people, and find things that need to 
be fixed or changed or whatever, which applies, quite frankly, to the 50 
States and the Federal Government. 

The question you ask, I guess, is: is there an inherent right to tribal 
government? Is there an inherent right to the people of a particular 
location to come together and form a government within this Federal 
system and State system of governments? And I believe that question gets 
answered by the courts. 

The Congress has deferred on this and said-well, they haven't said 
anything, but the courts have indicated that there is the right of those 
people to come together and have a tribal government for the purpose of 
protecting their rights and being an advocate-in fact, some tribal 
governments we have today were even recognized for the purpose only of 
bringing a suit against the Federal Government to enforce a treaty right. In 
other words, they came together as an organizing group for that purpose 
alone, and then it later evolved by various actions of court into a full
fledged tribal government. 

So I say to you that these areas are difficult to understand, and at 
different levels tribal government may operate for different reasons-not 
all make sense. 

CHAIRMAN PENDLETON. I guess a part of my continuing concern is that 
it is very clear to me that there is a big difference in language results and 
performance results. And I think the language of the Congress and the 
language of self-determinism becomes one part. But when one looks at the 
performance as a result of that language, we do have a tremendous 
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difference. If we recognize that as a difference, I'm hoping that at some 
point in reviewing the record the Congress will clearly come to the 
conclusion that something needs to be done to protect the rights of all 
Indians. 

Bob. 
COMMISSIONER DESTRO. I only have one question, because our role is 

limited to looking at the ICRA. It seems to me that all the talk about self
determination is certainly relevant in the sense-that's why I pointed out at 
the beginning that my own view is that I don't think Martinez is the 
problem. I think Martinez is a symptom of Congress' unwillingness to come 
to grips with what precisely ought to be the role of Indian tribal 
government. I for one am a very strong supporter of the notion that they 
pught to have self-determination with respect to how they run their own 
affairs, subject to the overall rights that all Americans have as citizens. 
Now, how those are to be translated on the reservation is another question. 

I suppose my question would be: as this administration ends and we go 
into a new one, what would you suggest that a new administration do or 
that the Congress do to assure some consideration of the more fundamental 
question of what role Indian tribal government should play, and what 
rights individual Indians have in it? Are there any concrete proposals that 
you would make with respect to it? 

Congress thought they had spoken on the issue when they passed the 
ICRA, and they thought they had imposed the rules. The Federal courts 
say the tribes enforce the rules. The BIA says they can't enforce the rules 
or shouldn't enforce the rules. And what we are left with is those who are 
supposed to enforce the rules not being quite sure what they are supposed 
to do. What would you suggest Congress do or a new administration do to 
make things a little clearer? 

CHAIRMAN PENDLETON. Since Washington policy is never settled but 
always in flux. 

MR. SWIMMER. I'm not sure that I feel comfortable in recommending 
Congress do anything. I would suggest, though, that they could do a 
couple of things that I mentioned earlier-ensure an appellate system of 
some kind is out there, give ultimate access to a Federal court on appeal if 
that person just feels that they have not been given their civil rights. 

My concern, however, about piecemeal action-and I say "piecemeal" if 
you're dealing with the Civil Rights Act-is that it does go much deeper 
than that. If you have people on a reservation that cannot read and write, 
they do not know what their civil rights are. They don't even know where 
to go to say they have been violated. 

The mention was iµade earlier about why don't you put this provision in 
a contract. Who is going to read that contract? Frankly, nobody on the 
reservation will, and probably not most of the tribal council. Whoever 
happens to be charged with administering the contract probably will. 
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The purpose is to get notice, to get education, to get Indian people in a 
position where they are protecting their civil rights. I cannot do that for 
them. If a person's civil rights are being violated, they must know that and 
that they have a remedy. And then if we talk about remedies, that can be at 
various levels. 

To address the problem, however, with ICRA solely, it means 
improvement of the court systems on the reservation. It means opportuni
ties to get into another forum, to be assured of independence of the forum. 
And I just would not have much more in the way of offering solutions than 
that. 

I might add that there is no one living on a reservation today that has to 
live there. There is no law that says anyone must live under the constraints 
of the Red Lake Tribal Council. They are free to move about anyplace in 
this country. And once they leave the jurisdiction of that tribe, they have 
no more resp,;msibility to it nor the tribe to them, in most cases. 

So you're dealing with issues of jurisdiction over where people live and 
that have subjected themselves to a particular tribal government, and the 
laws that only apply to a tribal government. They are not denied, of 
course, the forums for their general civil rights, non-Indian civil rights. 
That law was passed to help ensure that Indian tribes, which are governing 
a particular piece of land and over Indians, would have to give Indians 
access to some justice from thaf tribe. 

But that is not the only protection. As Mr. Keep mentioned earlier, once 
you get out of that forum, there are some opportunities to get into the 
larger Bill of Rights/civil rights type of operations of the Federal 
Government. 

So this act was passed because the Congress perceived a void in this 
particular instance of where there is a jurisdictional vacuum. 

I guess I would suggest one other thing that has come up in various 
hearings. That is, there is not a clear understanding in Indian country of 
who has jurisdiction. And this has been particularly grievous in Oklahoma 
as a result of some court decisions just recently that absolutely have 
confused the issue so much that we have a sheriff who virtually has to, first 
of all, identify if the piece of land is somehow in trust or restricted; who 
has committed the crime beforehand, whether they were white, Indian, or 
otherwise; whether the crime was committed against Indian or non-Indian; 
and the range of crime-it could be a misdemeanor or a felony-and then 
whether or not he has to call the marshal! to go out to investigate the 
crime. So the whole thing has to be tried and prosecuted before he ever 
makes an arrest, or he might find himself sued for violating his oath of 
office. 

This is ludicrous, and this is an area that I think Congress must deal with, 
and they must make it clear on reservations and in Indian country that the 
law is going to be either tribal law, State law, or Federal law for 
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everybody, and not say, "If you're part Indian"-and we don't know 
which part, but if it's less than this or more than that, and that kind of 
thing-

CHAIRMAN PENDLETON. Try 1132nd for us in Louisiana. 
MR. SWIMMER. Or 111024th Cherokee. 
That is an area that should be cleared up. Instead, Congress has simply 

deferred to the courts, and the courts are trying these cases issue by issue, 
and they come up with law that is across the board. We absolutely cannot 
tell you for sure what the jurisdiction is out there on the reservations. 

So in addition to the civil rights, I throw that in gratuitously, that that is 
an area that the Congress could deal with, and I think deal effectively 
with, and they have simply deferred to the courts and refused to deal with 
it~ primarily because tribal leadership doesn't want them to, in my opinion. 

CHAIRMAN PENDLETON. I'm not so sure that we're going to find relief 
from that situation because occasionally Congress decides to do things and 
needs an interpretation of the courts, which almost makes the courts a 
secondary legislative body in many respects. 

Mr. Swimmer, I really want to thank you and your staff for coming over 
this morning and spending this time with us. If you have anything else that 
you'd like to send us, it would be fine. We will probably have one or two 
questions that we might submit to you in writing later on, but because of 
your budget problems and our budget problems, it might take a little bit 
more time than we imagine to finalize the record. 

Again, thank you very much, and we appreciate your time. 
MR. SWIMMER. Thank you. 
CHAIRMAN PENDLETON. We'll take a break and convene at 1:15 rather 

than 1 o'clock, and we will move on in the afternoon with R. Dennis Ickes. 
[Recess.] 

Afternoon Session 
CHAIRMAN PENDLETON. Mr. Ickes, why don't you have a seat and we'll 

begin with you. Before you sit down, let me swear you in. 
[R. Dennis Ickes was sworn.] _ 
CHAIRMAN PENDLETON. I forgot one thing for the record earlier, and I 

cannot make the assumption, Counsel, that Mr. Keep was here under oath. 
We did not swear him in because he came in late, and I'm not so sure I 
know how to handle that. But I need to mention that for the record, 
because if something comes up later, we need to know that is the case. 

Mr. Ickes, the floor is yours. 

TESTIMONY OF R. DENNIS ICKES, FORMER DEPUTY UNDER 
SECRETARY, DEPARTMENT OF THE INTERIOR 

MR. ICKES. Thank you. 
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Members of the Commission, my name is Dennis Ickes. I'm appearing 
here today at your invitation. I have submitted to you a written statement, 
but rather than read that into the record, I will submit it for the record and 
ask that you receive it, and then comment with respect to some of the 
highlights and to offer you an opportunity to ask any questions relative to 
the subject today. 

CHAIRMAN PENDLETON. It is so ordered, sir, without objection. 
[The document was entered into the record as exhibit no. 7.] 
CHAIRMAN PENDLETON. By the way, Mr. Destro will be late so we are 

not missing anyone. He mentioned he would be late coming back. 
MR. ICKES. I was present this morning when testimony was provided by 

Mr. Swimmer and other members of the Department of the Interior, 
Bureau of Indian Affairs, and I believe what Mr. Swimmer has stated has 
been the consistent policy in the Department of the Interior from the time 
that I've had any familiarity whatsoever with that Department. 

I served in the Department of Justice from 1971 to 1976 and had a lot of 
dealings with the Department of the Interior, and then in 1976 to 1977 I 
was the Deputy Under Secretary of the Interior and responsible for many 
of the matters to which Mr. Swimmer was addressing. I can say in the last 
10 years there has been no change in that the primary mission of the 
Department of the Interior, the primary mission of the Bureau of Indian 
Affairs, has been to strengthen tribal governments. 

Since 1934 that has been the principal objective, and they have done that 
very well. The powers of tribal government have been returned in varying 
degrees of strength, and the BIA can be applauded for trying not to 
abrogate their mission. The BIA, of course, is a creature of Congress, and 
the ultimate problem and the ultimate solution, I think, lies at the door of 
Congress. 

For that reason, I'd like to cover a couple of points here about the BIA 
and its role as you have asked, and note that the BIA is really tribe 
oriented; it is not individual oriented. That is not its mission. And as I 
perceive this Commission's responsibility, it is to be individuai oriented. 

I think one of the interesting features about our Constitution that was 
discussed to some degree this morning, about the powers of tribal 
governments-I think Mr. Swimmer described that accurately, but I'd like 
to point out one additional thing. That is, the 10th amendment to the 
Constitution reserves to the people of the United States sovereign powers. 
Those powers not specifically delegated to the Congress or to the national 
government or reserved to States are reserved for the people. So each of us 
as citizens of the United States has sovereignty. We have a level of 
sovereignty. 

However, in the context of an Indian reservation or Indian tribe, there is 
no individual sovereignty, so to speak, with respect to an Indian tribe, as a 
member of that tribe. So an Indian person on a reservation has retained 
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so:vereignty with respect to the United States Government, with respect to 
the State government in which they reside, but with respect to the tribe, 
they have no retained sovereignty. All power of sovereignty resides in the 
tribe. It's a little different than the Constitution. 

CHAIRMAN PENDLETON. Excuse me, just to be clear. All power resides 
in the tribe? 

MR. ICKES. That's correct, subject to the plenary power of Congress, of 
course. 

CHAIRMAN PENDLETON. But who are you describing as the tribe if there 
are no individual rights? 

MR. ICKES. I think that's the point. 
CHAIRMAN PENDLETON. You mean the tribal council as such? 
MR. ICKES. As a practical matter, it resides with tribal council by virtue 

of the fact that there is no separation of powers, that all power emanates 
from the tribal council or tribal business committee or whatever the 
legislative body is. There may be some exceptions to that, but as a general 
rule that would be true. All power resides in the tribal council, and you 
can conclude from that that no power resides in the individual except to 
the extent that Congress does that. 

Congress attempted to do that in 1968 by its enactment of the Indian 
Civil Rights Act. However, through a defect which the U.S. Supreme 
Court discovered 10 years after the act had been implemented through 
every circuit court in the country, they detected that Congress failed to do 
some of the technicalities to, in fact, give these rights and powers to the 
individual persons coming within the jurisdiction of the tribe. 

So for the last 10 years we have the situation where it has been at the 
total discretion of the tribes as to whether or not meaningful civil rights 
will be acknowledged on the reservation. Some tribes have done an 
excellent job in doing that. I can cite you some tribes, and I saw some of 
them here today. But there are many other instances which I think are 
reflected by the testimony you uncovered in Rapid City, South Dakota, 
and in Flagstaff, and there are many that you don't have the stories of that 
I could recite for you that demonstrate that tribes have not uniformly done 
this. 

So it has to go back to Congress, and the Congress has to do that which 
it unsuccessfully attempted to do in 1968. 

However, what happens in the interim period of time? As we know, 
history shows that Congress does not act real rapidly, and quite frankly, 
there is not a real what you'd call hue and cry in this country for civil 
rights for persons residing on a reservation. There have been no 
demonstrations on the streets of Washington. There have not been any 
petitions submitted to the Congress. There has not been any great outcry. 
It's only been by the fact. that th~s Commission has had the wisdom to 
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acknowledge that there is something out there we ought to look at that 
anything has been uncovered. 

For that reason, I think it's going to be this Commission that is going to 
initiate and prod Congress into doing anything at all. For that reason, I 
would urge this Commission in its report to the Congress to point out that 
there are no meaningful rights except at the discretion of tribal councils, 
and there is an inconsistent record among tribal governments in the 
implementation of that act. And there are numerous situations where there 
is a total disavowal of any waiver of sovereign immunity for the 
implementation of that act. And some people will rely upon the Martinez 
case as being the support that they have that, and there are some very good 
lawyers in this country who advise their clients to that effect. 

So I think it's only Congress ·who can resolve it, but then there is a space 
of time here before it ever gets to Congress, before your report is ever 
written, and before recommendations are made, so somebody has to do 
something. The Bureau's testimony, as I heard it this morning, was, 
"That's not our job, either." 

So there's a real, real void here that is not being addressed by the 
Congress or by the executive branch or by the Indian tribes themselves. 

COMMISSIONER ALLEN. Let me interrupt for a second and have you 
explain this a little more clearly to me. You have invoked the 10th 
amendment, and you could have mentioned the 9th, too, reserved rights 
and powers. 

MR. ICKES. Right. 
COMMISSIONER ALLEN. And you indicate that those do not operate on 

reservations. 
MR. ICKES. That's correct. 
COMMISSIONER ALLEN. What I want to know then is: in what way is it 

possible to call people who live on reservations American citizens? 
I'll give you a specific example. Take a case like Roe v. Wade. It is 

conceivable than an Indian tribe would make the decision that it forbids all 
abortions, for any reason whatever. You are saying, then, that that decision 
could be enforced against these people on the reservations in spite of Roe 
v. Wade, and I'm asking you in that case in what way would you call those 
people American citizens? 

MR. ICKES. You ask a good question. 
CHAIRMAN PENDLETON. We kind of beat around the bush around here. 
[Laughter.] 
MR. ICKES. American Indians are citizens by virtue of various acts of 

Congress. I think Mr. Swimmer referred to the 1901 act that made Indians 
in Oklahoma citizens. The 1924 act made Indians citizens in the event they 
got passed over in any other previous act. So there is no question 
whatsoever-and the case law is very clear. In fact, I argued the very first 
case in this country relative to the Voting Rights Act on Indian 
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reservations relative to Apache County, Arizona, and the point I made was 
that Indian people are citizens of the United States, citizens of the States in 
which they reside, and they have all the rights, duties, and responsibilities 
relative to that when they are within the jurisdiction of the United States 
and the jurisdiction of those particular States. 

However, on the reservation, then it becomes a unique set of laws 
relative to the Federal law and Indian law that starts breaking down 
Federal statutes into those of general application, which are intended to 
apply to every person in the United States, and those which perhaps could 
be construed as being uniquely including Indians or uniquely excluding 
Indians. 

So any time that the Federal statute-let's take, for example, the wildlife 
statutes, the preservation of endangered species and things of this nature. 
That is a common controversy as to were those statutes of general 
application and therefore Indians who observe certain religious ceremonies 
using parts of those protected birds or whatever-and so in the reservation 
context, some of these Federal statutes aren't necessarily clear. 

I hate to use Roe v. Wade as the best example of the situation, but I can 
probably sufficiently dance around your question to say that there are a 
number of Federal statutes that may have special exceptions to them or 
may be construed as to not apply because of certain treaties of the United 
States with Indian tribes and so on. I don't know of any treaty of the 
United States that would carve out an exception for the Roe v. Wade type 
of situation. However, you might be able to say that for certain tribal 
religious reasons there might be some kind of exception found. So who 
knows what it would be? 

COMMISSIONER ALLEN. Historically, the United States has refused to 
accept the notion of dual citizenship. Only recently have some changes in 
that been made. And the presumption is that in doing so they were also 
refuting the notion of dual sovereignty, for all practical purposes, so that 
you couldn't be a British citizen and an American citizen at the same time. 
You could not have two nations who were sovereign over the same 
individual. 

What you are saying, then, if I understand you correctly, is that the 
historical claims of the United States are refuted by the historical practice 
with the Indians. So the Indian is an American citizen off the reservation; 
on the reservation the Indian is not an American citizen, except they are 
allowed to vote by some quirk; right? 

MR. ICKES. Well, not exactly. I wouldn't call it "by some quirk." There 
is a Gaza strip, so to speak, in Indian affairs, Indian policy, relative to the 
national citizenship issue. It is not a clear area oflaw, which I think you are 
finding as you have dealt with this area. 

I would not say that Indians are not citizens of the United States by 
virtue of being born on the reservation. I would say they very much are. 
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Judicial interpretations make it very clear that Federal laws do apply on 
the reservation even with respect to those endangered species kinds of 
issues that I referred to earlier. 

So it is not correct to say they are not a citizen while they are on the 
reservation. It's just that there is a special set of laws that come into play 
by virtue of their membership in an Indian tribe or by virtue of their 
location within an enclave, if you want to call it that, a special type of 
Federal enclave that is given recognition as having special sets of laws 
apply. And it may not necessarily please everybody that that is the case, 
but it certainly has been the interpretation of the Supreme Court of the 
United States, and it has certainly been the policy of the Congress, and it 
has certainly been the policy of numerous administrations for as long as I 
can remember in my relatively young life. 

So it makes a good point to discuss and debate, but I think as a fact of 
law today, citizenship is very much recognized, but there are a special set 
of laws that apply to it. 

CHAIRMAN PENDLETON. I am a little fascinated by some parts of your 
written statement. 

Commissioner Allen and I were talking the other day by phone, and the 
more I listen to the discussion of BIA, I am intrigued by the notion that 
there is great similarity between the BIA, if you will, and the Freedmen's 
Bureau, and the need for predominantly Anglo government to protect the 
rights of its citizens. 

In U.S. v. Kagama in 1886, there was some discussion that the reason 
why we did a lot of these things was the Indian tribes needed the 
protection of the United States Government to protect them from hostile 
non-Indians. There was some need to have this intervention with the 
Freedmen's Bureau to counteract the black codes that we had after the 
Civil War. There is great difference as "these things begin to operate. 

But I guess what I'm getting at is there seems to be this great language 
that we are going to protect the rights of all our people, but in many cases 
we do not protect the people's right to freedom. And in some cases what 
we have here in this situation with the ICRA is a body of language put 
together, but the way it operates it inhibits people's freedom even on the 
reservation. Today they have more freedom off the reservation than they 
have on. That could be a question mark. 

How do you feel about that? Are these things really protecting or are 
they inhibiting the rights of people? 

MR. ICKES. They are doing nothing at all. They are doing nothing at all 
because there is no enforcement mechanism as a part of the statute. 
Personally, I thought it was there. The Supreme Court interpreted it to 
that effect, and therefore I accepted the Supreme Court's ruling. My 
suggestion to you is that that must be overcome by a meaningful 
enforcement mechanism. 
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And I would say, in addition to that, that I would hope that would be 
done in the context of recognizing tribal sovereignty, of strengthening and 
enhancing tribal sovereignty and tribal government to be able to do that; 
but that they be compelled to do that, that is no longer left to their absolute 
discretion as to whether or not they are going to do that. And I can cite 
example after example where the discretion is emphasized in favor of the 
tribe. 

CHAIRMAN PENDLETON. My only comment before turning to counsel is 
I find great dissimilarity in the rush, Commissioner Allen, for Congress to 
overturn the Supreme Court's decision in Grove City, and the nonrush to 
overturn Martinez as it begins to protect the rights of people and 
institutions. I think in the case of Grove City, institutional rights were to be 
protected, and the right to be able to decide that institution's future devoid 
of Federal funds. 

Here we have this tremendous influx of Federal dollars going to 
reservations, if you will, but there is no rush to make those dollars work. 
But in Grove City legislation there is a rush to say, "If you take our money, 
you need to take all these Federal regulations along with it." 

In this case the money just pours, and there is nothing on which you 
have to sign off assurances or do anything. And I find that, if you will, for 
lack of some other term, a great congressional inconsistency but not the 
only congressional inconsistency this country faces. 

MR. ICKES. And there are explanations for that. They are not good ones, 
but there are explanations. Part of it can be attributed to the fact that there 
is a general level of poverty on many reservations and there is no ability to 
organize and to fight against that kind of situation. 

There is also a general perception that you can't beat city hall, that all 
power resides in the tribal council, and if you go up against the tribal 
council, you have no power except that which was given to you by city 
hall. 

There has been no general encouragement by tribes to do that, and there 
is no recourse outside the tribal system. There has been a diminishment of 
public funding of public legal defender type services which in the past had 
done that kind of thing, and also a general reluctance on their part to do 
that. 

There is a lack of understanding by our Congress, by the Senators and 
Congressmen from the large States, where political power does reside. 
And they don't relate to it. We might relate to it out here in Utah; we 
might relate to it in South Dakota and Montana and Arizona and New 
Mexico and so on, but we can't relate to it in New York or California so 
much or to Florida or Texas where there are no issues affecting those 
particular persons. 

And I think there is a perception by Congress that tribes represent the 
people, and therefore when the tribes come in to interact with the 
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Congress, they represent the people. And they do. But when there is no 
reserved sovereignty in individuals in the same way-and I refer again to 
the 10th amendment where U.S. citizens-Indian, non-Indian, or whatev
er-have retained sovereignty vis-a-vis the Federal Government and vis-a
vis the States, then you have power. But in the reservation context, the 
people have not retained power except for the power to vote for the tribal 
council, and that has not resulted in a reciprocal flow of rights back to the 
individuals. 

CHAmMAN PENDLETON. As I move to counsel, I just want to thank you, 
Mr. Ickes, for that outstanding testimony you gave us in Flagstaff. Do not 
think because there were not a lot of questions that that was not very 
powerful testimony. I think you should be resigned to the fact that what 
you presented was voluminous and complete enough that there weren't a 
lot of questions one needed to ask. So I want to thank you now for that 
testimony. It opened up a lot of avenues of interest to us. 

MR. ICKES. Thank you. 
MR. MILLER. Mr. Ickes, how did the Martinez decision change the role 

of the Department of the Interior? 
MR. ICKES. Well, let me give you a little history here. From 1973 to 

approximately 1978, there was an Office of Indian Rights in the 
Department of Justice of which I was a Deputy Director and later the 
Director. It was perceived in the executive branch that that particular 
office in Justice would be responsible for enforcing the Indian Civil Rights 
Act, and I think there was a recognition on the other side of town, over 
there at the Department of the Interior, that they would be responsible for 
strengthening tribal governments and so on, and through the government
to-government relationships, etc. 

However, since the Martinez decision, the enforcement arm of the 
executive branch has been in essence wiped out. The continued tribal 
advocacy and the strengthening process continued to go on. Tribes 
continued to be strengthened, supported, and maintained, but the rights of 
individuals lost a voice, and as a result there has not been any meaningful 
activity. 

As I heard the testimony this morning, I would comment that there 
really hasn't been any contracts negated as a result of the lack of 
enforcement of the Indian Civil Rights Act. I was very curious to hear, on 
the one hand, testimony that the Red Lake contract was renewed but in 
the context of knowing that there had been a long history of violations. 

I've had a long history as well in the civil rights area where I was 
involved in civil rights outside of the Indian context in the various States 
of this nation, and that certainly wouldn't have worked outside the Indian 
context anyway. 

But there has not been any enforcement activity. There have been no 
contracts negated as a result of it, and in the review process for the IRA 
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tribes of ordinances and constitutional amendments and so on, there have 
been none that have been rejected because they violated any bill of rights. 
There has not been an effective means of doing it. 

And I think probably Mr. Swimmer is correct to say that there has been 
no mechanism. This government has no mechanism and this people of 
individuals has no mechanism to protect those rights. 

MR. HOWARD. Mr. Ickes, you mentioned you were Director of the 
Office of Indian Rights at the Department of Justice. When was that? In 
1978? 

MR. ICKES. No, 1973 through 1976. 
MR. HOWARD. So you weren't at the Department of Justice at the time 

of Martinez? 
MR. ICKES. I was not. I'll tell you w_here I was. I was in the Ninth 

Circuit Court of Appeals in San Francisco arguing a case of that circuit 
about Patrick Stands Over the Bull out of Montana who was Chairman of 
the Crow Tribe, dragged before the entire membership of the Crow Tribe 
and stripped of his position as tribal Chairman without notice, without due 
process in our opinion. And I was down arguing the violation of the Indian 
Bill of Rights when the Martinez case came down. So I remember very 
vividly where I was in 1978. 

CHAIRMAN PENDLETON. Will you tell us more about that? I'm 
interested. I think we have all read about that case. What did that do to 
your case when it came down in the middle of your-

MR. ICKES. That terminated any potential for redress in the Federal 
courts. 

MR. HowARD. How many cases were terminated? 
MR. ICKES. It would be a wild guess on my part. I assume there were a 

large number in the system. I think if you'd review Federal Reporters for 
the courts of appeal, you'll find many of them dismissed as a result of 
immediately moving to dismiss for lack of jurisdiction. Obviously, a large 
number of those in process-well, all of those in process were terminated. 

I had a case in Arizona with the Hualapai Tribe in which the tribal 
Chairman and vice chairman had been stripped of their powers by the 
tribal council right after Martinez, and I thought I had a unique theory that 
perhaps would have distinguished Martinez, but the court held as a flat 
edict that there was no jurisdiction under any circumstance in Federal 
courts to hear matters involving the Indian Bill of Rights. And that was 
after I exhausted tribal remedies and had gone through the entire tribal 
system. 

There is no predictable method for preserving the rights of anybody. 
I'd like to add one more point, and that is we are not just talking here 

about members of tribes. We are talking about all persons who come 
within the jurisdiction of Indian tribes. The Indian Bill of Rights specifies 
any person who comes within the jurisdiction of a tribe, of having any 

49 



assurance whatsoever of receiving the benefits of Federal statutes because 
it's left to the total discretion of the tribal council whether there are any 
rights. 

MR. HowARD. An argument sometimes made is that the Federal courts 
pre-Martinez were not sensitive to tribal traditions and culture? Could you 
tell us a little bit about some of the decisions rendered while you were at 
the Office of Civil Rights at DOJ [Department of Justice]? 

MR. ICKES. Well, it's a little hard to be very specific. I think that is a 
legitimate concern by tribes of that, that there is not a sensitivity to it. It's 
been my experience-and I have probably the unique situation here of 
having looked at this problem from every angle, from the individual's side, 
from the tribe's side, from the Federal Government's side, from the State's 
side. Whichever way you look at it, it comes down to whether it's fair. 
And I would say there were situations where the Federal courts just did 
not have an appreciation or understanding of the reservation situation, for 
tribal governments or relationships between tribes and their members and 
so on. 

So I would think any solution needs to be sensitive to the unique nature 
of tribes and of their people, but I sure am unable to really specify any 
circumstance that I recall with any particularity to be of help to you in 
your question. 

MR. MILLER. Mr. Ickes, a minute ago you mentioned that there is no 
predictable enforcement of Indian civil rights on the reservations. But 
before that you said that many tribes had a very good system. Isn't it unfair 
to categorize all the tribes? 

MR. ICKES. Absolutely. I think it's very unfair to categorize all the tribes 
in the same lump. I think there has to be a distinction made. But I think the 
point is that as a general circumstance, even those tribes that have an 
excellent record in civil rights, there is still total discretion. I don't think 
any other system in the United States would stand for the proposition that 
if the state in its discretion wants to extend the right to vote or equal 
protection or due process and they have a long history of doing so, but 
they nonetheless retain the right to withdraw it at any time, you have 
much comfort in that. I think it requires Congress to extend it and to 
provide a meaningful means for enforcing it. And for those tribes who 
have done an excellent job of doing it, they will go on doing it. Those who 
don't will have to do it. 

I don't think there is any way for Congress to legislate that Tribes A, B, 
and C have a special piece of legislation that enforces the statutes but that 
Tribes X, Y, and Z don't because they're doing all right, and next year 
there's a new tribal election and X, Y, and Z may not be doing so well. 
That's just not the way to approach the problem. The solution is to make it 
a uniform application and require it to be enforced and to provide a 
meaningful means for doing so. 
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MR. MILLER. A minute ago we were talking about the role of the BIA 
and how Martinez affected that role by adding another aspect, that is, 
enforcement of individual rights. Do you think it was really fair of the 
Supreme Court to put in that footnote 22 and to add that extra 
responsibility? 

MR. ICKES. Well, I don't think there was an added responsibility. The 
responsibility was there. I think what the Supreme Court was doing was to 
acknowledge that responsibility existed and was pointing out that there 
exists a method for enforcement, and as a practical matter the Bureau has 
not done so. 

Again, I think it is perceived by the Bureau that their mission is to 
further the tribe's powers, and that it has not made any kind of priority for 
seriously enforcing the individual rights that are intended to be protected 
by the Indian Bill of Rights. 

MR. MILLER. I guess what I'm asking is: does it make sense that the 
Bureau has both responsibilities? 

MR. ICKES. Both responsibilities? Yes. When I say "yes," I want to 
qualify it by saying that the Bureau has limited ability to do that, but under 
statute or under regulation. The testimony is that approximately half the 
tribes are IRA tribes, and the other half are not. So non-IRA tribes don't 
even subject themselves to review by the Secretary, and therefore their 
acts can't even be reviewed. That leaves only the contract situation, 
whether 638 or otherwise, in which they may review some act of the tribal 
council. But even in that situation they have not done anything of a 
significant nature to further civil rights, in my opinion. 

MR. MILLER. If you could draft new legislation, would you keep both of 
those responsibilities in the Bureau? 

MR. ICKES. Well, I think new legislation should focus on a couple of 
things, one of them being.to strengthen tribal governments through the 
strengthening of the justice system, whether it's the courts or law 
enforcement or whatever, and it's by financing. 

Unfortunately, civil rights on reservations is a luxury, and it's a luxury 
because there has not been Congress backing up the '68 act with any 
meaningful appropriations to extend it. And so I think any legislation has 
to include that. It is not reasonable for anyone to expect a tribe to divert its 
energies and its financial resources from survival, in many cases housi:Qg 
and the essential need for keeping a roof over your head and food in your 
mouth, to a civil rights issue. If I were given that choice, ·1 would go with 
the food and the housing and so on and so forth. And that is basically what 
the tribes have done. They do not have the luxury of extending civil rights 
to their members even if they want to in those instances, because there has 
not been the appropriation available to do the job and do it right. 

In our Federal system, we have that so-called luxury in the sense that 
Congress has been very generous in whatever the courts need to operate, 
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to give right of counsel, and whatever else is afforded to them. In the State 
context, it is mandated as well. It is almost an entitlement. However, in the 
reservation context, there is no entitlement from the tribe, and there is no 
entitlement given in essence by the Congress. So it's a luxury that cannot 
be afforded unless Congress does it for them. 

MR. MILLER. I have no further questions. 
MR. HOWARD. Just one question. You mentioned that some tribal 

govemme1;1-ts have excellent support systems, yet you are concerned about 
those systems as well because there are potential systemic problems 
mentioned by Chairman Pendleton in his opening remarks. 

Could you describe those excellent systems? What tribes are we talking 
about, and do they have the systemic problems Chairman Pendleton was 
referring to? 

MR. ICKES. I hesitate to give an exclusive list. I'd like to refer to the 
Colorado River for two reasons. One is that I am familiar with it; secondly, 
they are here in this room-or were this morning, at least. But I think they 
have taken it seriously, and I think they are an example of where they have 
used their own resources to try and do that. 

Also bear in mind that they have been endowed, so to speak, with 
resources by which they could do that. But you take a small tribe, like 
Cocopah, or you take a small tribe, rancheria in California or a small tribe 
in the State of Washington or a small tribe anywhere, or even a large tribe 
that might be quite poor in their abilities to provide these kinds of-call it 
luxury. Through no fault of their own in some instances-they may want 
to do it, but where is the money? 

So I'm not here to condemn tribes as institutions. I'm here to say that 
there is not the means to keep them in a proper balanced relationship with 
their own tribal members or in balance with persons who are there as their 
guests or who live there. I refer, for example, to my own State of Utah on 
the Ute Reservation where the ratio of nonmembers to members is eight to 
one. And we have a situation where many non-Indians don't have the 
protection of the United States Constitution or the State constitution and 
are dependent totally, or for the most part at least, upon tribal councils' 
willingness to extend those rights to them. 

CHAIRMAN PENDLETON. That gets back to Commissioner Allen's point 
earlier. 

MR. HowAim. You had testified about that at Flagstaff, and you are 
here today wearing your hat as a former BIA or Department of interior 
official. But I wonder if there had been any developments with respect to 
that issue. 

MR. ICKES. Well, the only development in that regard has been that it's 
still status quo. The tribal boundaries still incorporate a very large area, a 
ratio of eight-to-one nonmembers, a lot of uncertainty. I think there is a 
desire by both parties to try to get something worked out, but it's still 
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going to take an act of Congress in order to make it effective for any 
period of time at all. 

So that condition exists. That condition exists in other parts of the 
Nation. So I think it is important for this Commission to be aware that 
we're not just talking about Indian persons or tribal members; we're talking 
about all persons who come within the boundaries of the reservation. 

It is in the tribes' best interest, and it's not politically popular among the 
tribes, but I think when it is analyzed and it is seen as Federal dollars 
diminish to support tribal governments and to support their programs, 
there is going to be a greater dependence on outside help through private 
enterprise or whatever. One of the critical preconditions for outside 
persons to come in with enterprise is whether or not there is a fair set of 
laws in place. And I think this will enhance tribal ability to attract 
economic development by having the Indian Bill of Rights be effective to 
assure people who do business there that they do have a remedy. 

I can speak to you from personal experience from another thing I have 
done. I was representing a business in relations with tribes, and that is a 
concern to business, to subject themselves to some of these things without 
there being rights attached to them. 

CoMMISSIONER ALLEN. Mr. Chairman, I'd like to make a brief 
observation and then ask a question to which there can be only a formal 
response. I realize time is very precious now. 

My observation is that I conclude from much of what Mr. Ickes has said 
that in his opinion there is a conflict of interest, at least metaphorically if 
not actually, at the BIA which goes a long way to explain some of the 
difficulties in our expecting the BIA to be an enforcement agency for the 
ICRA. That is, as I interpret both his written and oral testimony, that 
question has been raised. 

The question I have, after that observation but not related to it, stems 
from the fact that I have heard many people talk about the ICRA in terms 
of some prospective change by Congress. And also I have heard them talk 
about the status of the law as a result.of Martinez and other decisions and 
practices turning around that, including Indian tribes, referring to the 
decision as having somehow invested them with a certain kind of authority 
with respect to civil rights. 

Everyone has asked so far for a reformulation of the law or new laws. I 
want to ask the question, to which a formal answer will suffice for the 
moment, whether Mr. Ickes has given any thought at all to, simply, the 
repeal of the ICRA, that is, insofar as the Court's opinion seems to tum 
ICRA into a rather positive statement about the relationship between the 
Indian tribes and constitutional rights, would it possibly be effective to get 
the law back on ground one and give us a chance to start over simply to 
advocate the repeal of ICRA? 

53 

https://result.of


MR. ICKES. Well, I don't know about a repeal. You might want to start 
from the ground and then build a whole new law. 

COMMISSIONER ALLEN. I wanted to ask if you had ever thought about 
that as a possibility. That's why I only wanted a formal response. 

MR. ICKES. Okay. 
CoMMISSIONER ALLEN. Have you ever thought about merely repealing 

ICRA? 
MR. ICKES. Not if it would not be replaced by something that extended 

rights. If you were saying to repeal it and replace it with nothing, I think it 
would be a terrible mistake. 

CHAIRMAN PENDLETON. What's the difference? 
MR. ICKES. I know what you're saying. It's not enforced or there is no 

means to enforce it, but at least it makes a statement. 
CoMMISSIONER ALLEN. I believe, Mr. Ickes, you have made some 

arguments in voting rights in other cases which stand on the grounds of the 
Constitution. And I believe the present interpretation of ICRA closes the 
door to some of those constitutional interpretations you have used before, 
and presumably, therefore, repeal of ICRA will open those doors, 
theoretically if not actually. 

MR. ICKES. I do not think so. I think because of the unique nature of 
Indian tribes, courts will continue to interpret the absence of that act as 
being that Congress has withdrawn totally from interfering with tribal 
relationships with their own members. It will not take the 13th or the 14th 
or the 15th amendments or the United States Constitution and supplant it 
for it. 

COMMISSIONER ALLEN. Mr. Chairman, I think that describes our 
problem very well. 

CHAIRMAN PENDLETON. Commissioner Allen, without any elucidation, 
you are absolutely right, in my opinion. 

Mr. Ickes, thank you very much for your testimony. 
MR. ICKES. Thank you. 
CHAIRMAN PENDLETON. We will now have Mr. Lutz and Mr. Arnold. 
[William L. Lutz and Jerome G. Arnold were sworn.] 

TESTIMONY OF WILLIAM L. LUTZ, UNITED STATES 
ATTORNEY, NEW MEXICO, AND JEROME G. ARNOLD, 
UNITED STATES ATTORNEY, MINNESOTA 

CHAIRMAN PENDLETON. Do you gentlemen have statements you'd like 
to make to us before we begin to have some discussion? 

MR. Llrrz. Mr. Chairman, I submitted a written statement. 
CHAIRMAN PENDLETON. Would you like to summarize it? 
MR. LUTZ. With the time limitations, if it's agreeable· with you, I'd be 

agreeable to submitting that without summarizing it as such. I would state 
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that those are my personal opinions and positions. They are not formal 
positions of the Department of Justice. 

CHAIRMAN PENDLETON. I understand. 
Your statement will be included in the record. 
[The document was entered into the record as exhibit no. 8.] 
CHAIRMAN .PENDLETON. And you, Mr. Arnold, do you want to make an 

opening statement? 
MR. ARNOLD. Perhaps I can just make a few comments. Because I was 

just contacted yesterday with reference to appearing before the Commis
sion, I have not had an opportunity to prepare something in writing. I did 
send to your counsel numerous documents as backup material on the Red 
Lake situation in Minnesota. To the extent that those documents would be 
available on a Freedom of Information Act request, perhaps I and counsel 
can go over those and you can put those in the record later. There are 
some documents th1;1t weren't well screened, and they were really provided 
for counsel as background information. 

CHAIRMAN PENDLETON. This Commission takes those as you have 
described them, and until you and counsel can have some discussion they 
are considered to be, if you will, attorney-client privileged documents. 

MR. ARNOLD. Thank you. 
In reference to the situation on Red Lake in Minnesota, and for that 

matter the reservations as a whole in Minnesota, the right-to-counsel issue, 
which is well documented, or the denial ofsuch on the Red Lake Tribes, in 
my opinion is not really the most egregious conduct that occurs on the 
Indian reservations, even though fundamentally the denial of the right to 
counsel is very important. 

You have heard here today, just in the short period of time I've been 
here, different statements made by different individuals in this area.. 
Everyone has a varying opi1¥on as to what the law is, the status of it, what 
might be accomplished. And let me say, as Mr. Lutz did, that my opinions 
are my own, and to the extent they vary from Department of Justice 
policy, they are mine. 

Much has been said by Commissioner Allen about the right of 
citizenship, and I think the last speaker here really hit down to it, that 
really what we are talking about is not citizenship rights; we are really 
talking about geography. 

There are certain areas in this country, most of them remote, where 
there are no constitutional rights for people, whether they be white, black, 
Indian. They are geographically located. They are called Indian reserva
tions. In all of the rest of the country we have documents or we have 
constitutions;. we have protection of minorities against the majority. 

On Indian reservations the majority-and I will assume that in most 
cases the tribal government is the majority-have, in the areas where I 
have watched, very little respect even for very fundamental rights of the 
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people who traverse that geographical area. Most of these areas are 
impoverished. They are high unemployment areas. So if you are on what I 
call the insiders, you have employment, you have friends, you are treated 
well. You have food on the table; you have housing. If you are what I call 
the outsiders or the minority, things vary. They vary drastically. There is a 
double standard-and it varies. It may be the basic tenet ofbeing free from 
harassment by law enforcement officers. 

The suggestion this morning by someone that if you didn't like the 
Indian reservation you could leave, to me that is horrendous. It is the type 
of thing wherein if in Minnesota we decided to deny everyone constitu
tional rights, they could move over to Wisconsin. And I suppose that I, as 
a lawyer, could do such, but most of these people have grown up in that 
area. They are impoverished. They have no ability to move, nor should 
they have to. 

Now, in terms of what is available, you have been furnished with 
information to the effect that the U.S. attorney's office pushed the 
Department of the Interior or the Bureau of Indian Affairs and the local 
Bureau of Indian Affairs office very hard to have included in the contract 
that was let for tribal court services on the Red Lake Indian Reservation, 
that is now going to the tribe, language appropriate to the enforcement of 
the Indian Civil Rights Act. 

We were prepared, and still are prepared, to litigate that in the Federal 
courts if the tribe doesn't agree to it and somehow says, "We are entitled to 
those funds, and you must give them to us without that language." I, my 
staff, and certain Department of the Interior lawyers are of the opinion 
that we would win in the district court and the circuit court. 

I do not accept that there aren't means available right now to enforce 
some of these basic tenets, especially wherein the tribe wants to have the 
money to carry out these contracts. I don't know why we expect any less 
of tribal governments than we would of State governments. 

Just last year, how many States did not like it when the Federal 
Government passed a statute-I guess it's 2 years now-that said if you 
W?Jlt highway funds, you must raise your drinking age to 21. There were a 
number of challenges in the courts, and they might still be there. But it was 
a precondition of funds. 

There is nothing in the Indian legislation as we have researched it-and 
we are prepared to litigate it-that suggests that these conditions, 
especially given a track record of violations of civil rights, that we would 
not win, I don't think. 

Now, the BIA-what is its relationship? I think everyone here knows 
that in fact they are there; they are responsive to tribal governments or 
attempt to be responsive to tribal governments. But that is not the end of 
their responsibility. To me that's like if you have a corrupt labor union, the 
corrupt labor union comes to the Secretary of Labor and says, "You must 
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keep us in office because we are the labor union officials." Certainly, the 
responsibility goes above that. 

The Bureau of Indian Affairs has attempted to strengthen tribal 
government. Certainly, that is a great goal. But those who have been 
strengthened-and there's been some mention of some people from the 
Colorado River Tribe being here-those people have no difficulty in 
giving basic civil rights to their people. 

Talk about funding here or about the right of counsel. Well, the right of 
counsel, even to many non-Indians, is not available in all courts. Sure, it is 
if you're going to be incarcerated, but that is of relatively recent vintage. 
First of all you had a right to counsel in a capital case, and then a felony, 
and it kind of got down to a misdemeanor. It's not too far away from 
having the right to counsel now if they're going to take your driver's 
license away and you can't afford it. 

But that is of relatively recent vintage. These aren't the rights we're 
talking about. And we're going to be seeing in the contract areas the 
contracting out of law enforcement services. 

Put yourself on an Indian reservation with high unemployment. The 
person who gets that job is directly responsive to the tribal council or the 
Chairman. If he does not do what that tribal council wants him to do, he is 
inflicted with what I call economic capital punishment. He loses .his 
livelihood and everything. I can't think of a greater control that you can 
have over someone. Even the CFR courts, as they are administered by the 
BIA, the CFR employees, must get along with local tribal governments 
because what happens if they don't? You don't get economic capital 
punishment, but you do get some economic punishment. You are 
transferred. 

What kind of system is that? What kind of system is it where the United 
States Government transfers an employee because it won't go along with 
trampling some citizen's rights? 

And I have got to say that in our State the Red Lake tribal Chairman, 
Chairman Jourdain, is a very vocal leader, very aggressive leader. And 
that's not all bad, you know, and I don't think, as I sit here today, that I see 
any evil purpose in where he is headed. He is strong on tribal autonomy. 
And because of the strength of tribal autonomy, he resists any attempts 
from the outside, by the Federal Government or elsewhere, to infringe on 
that sovereignty. He feels that any attempt to put conditions, as other 
bands and tribes do, or waive tribal sovereignty, somehow they lose 
autonomy. But it is indeed necessary; it can b~ done. 

I am prepared to answer any questions that you might have, but before 
you ask me questions, you might go to Mr. Lutz in Arizona, and maybe he 
can follow up on some of the contract things. I would venture to say that 
the State of Minnesota is not alone where we are. We have only one large 
closed reservation. 
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South Dakota, for example, has several-Pine Ridge, Rosebud, Yank
ton. I spent a year out there as a law clerk immediately after law school 
and was first exposed to the system in South Dakota. Minnesota's is a lot 
less complicated. Basically, our tribes with the reservations, with the 
exception of Red Lake and Boys Fork, are all 280 reservations. We don't 
have all of the problems that are mentioned in Utah, etc. We are without a 
lot of those problems. But we still have the basic problem of the fact that 
the people who control the employees really have them at risk as to their 
entire livelihood. 

CHAIRMAN PENDLETON. Do you want to discuss the golden rule, Mr. 
Lutz, he who has the gold makes the rules? 

MR. LUTZ. You know, I think one of the things-I think it's been 
brought out here-is that in dealing with tribal governments, you are 
dealing with very diverse groups of individuals, sometimes diverse 
cultures. In New Mexico we have two Apache Tribes. We have part of the 
Navajo Tribe. We have a number of pueblos. Even among the pueblos 
there is great diversity. 

You also deal with large differences in sizes. I think the most serious 
problems that you see really come into play when there is a dispute 
between an individual citizen of the tribe versus tribal government. I think 
that is where there are problems in securing redress in the system right 
now, when you run into those types of things, or when the tribe determines 
it will not give a service or a right as a matter of course. And right no~ I 
think the individual Indian is in a situation, although he has been declared 
by Congress to be a citizen of this country-there are many rights that are 
due any other citizen in this country that, frankly, are not given to Indian 
citizens. 

You have many tribes that very carefully observe those rights, but you 
have others that don't. And I think that's where the serious con_cem comes 
in, that it's left to the discretion of the tribe at this point. 

My feeling is: why should these people be treated as a separate class 
from any other citizen? I think any citizen of this country ought to have 
certain basic rights, and when you talk about what's in the Indian Civil 
Rights Act, those are the rights you're talking about-fairly basic 
procedural rights, fairly basic rights of association, rights of freedom of 
religion and speech, and those kinds of things. 

I think this is a serious problem, and I think there ought to be remedies. I 
do think in looking at r~medies you should first give the local community 
and the local Indian tribe the opportunity to arrive at the remedy. I think if 
they are given the opportunity to arrive at the remedy, it will be more 
effective, because sometimes when you have remedies crammed down 
people's throats, you may have it on paper but in practicality it may not be 
put into effect as you'd.like it. You. almost need a two-step procedure. 
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First, allow the tribes to implement the Indian Civil Rights Act, and if they 
don't, then have some other means in which these rights can be given. 

CHAIRMAN PENDLETON. Counsel. 
MR. MILLER. Mr. Lutz, we'll begin with you. 
In your opening statement you mentioned a number of particular cases. 

You didn't mention, I think, two cases that I happen to know about. One 
was the [name deleted] case, and the other was the recent incident up at 
[name deleted] pueblo? 

MR. LUTZ. Probably [name deleted], I think. I'm thinking of the case of 
[name deleted]. 

Basically when we were looking at this, we realized the time would be 
limited, and we were kind ofpicking and choosing examples, and we knew 
we'd given you other examples. 

The recent one at [name deleted] which, frankly, was just within the last 
couple ofmonths, actually involves actions by the Bureau of Indian Affairs 
Social Services in tribal court. A question arose as to whether a small child 
was being molested, and Social Services made a determination that they 
should seek to remove the child from its present location to protect him 
from sexual molestations. They proceeded in tribal court, which was the 
only place that action could be brought. 

Near the commencement of the hearing, the tribal judge inquired of 
Bureau of Indian Affairs personnel if the Governor or Lieutenant 
Governor of the pueblo had been notified. They were informed that they 
didn't feel that was necessary. It was a court proceeding that was 
recognized by law, and they felt it was a matter to be determined in court. 

The tribal judge indicated that there was basic disagreement on that 
issue, adjourned the hearing, and got the Governor and Lieutenant 
Governor notified. They came in and said at that point in time they didn't 
need a hearing. The hearing was cancelled. No action was taken. 

CHAIRMAN PENDLETON. You mean summarily the hearing was can
celled? 

MR. LUTZ. Yes. They were in the middle of the hearing, and all of a 
sudden they said, "We aren't going to have it." 

CHAIRMAN PENDLETON. There was no council action? This was done 
almost by fiat? 

MR. LUTZ. Yes. Subsequent to that time, we have, through negotiation, 
gotten them to agree to hold a. hearing on the issue. What the outcome is, 
whether we're successful or not, that's not the issue. We just felt there 
ought to be a hearing, a fair determination of it. 

I think that just points out the problem, that there is great power in the 
tribal council, the tribal Governor in many pueblos of New Mexico, and 
the judge is not independent of them. I think that is a serious problem. 
Now, whether the Bureau of Indian Affairs was entitled to win on the 
merits is, of course, another matter. 
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But in looking at it, we felt that we might possibly have a remedy in 
Federal court, but it was very tenuous under the Martinez case. That's how 
the Bureau of Indian Affairs contacted our office initially. Certainly, it 
would have been a very hard case. So that's why we sat down and talked 
to them aJid said, "Look, all we're arguing about here is the right to a 
hearing. Just give us a hearing, and you can make a decision on what you 
feel the correct facts are." 

MR. MILLER. The Bureau went to you and asked you to bring suit in 
Federal court? 

MR. LUTZ. Yes. Of course, we talked to the Department, talked about 
many of these issues that I think you have been exploring in these hearings, 
the problems of enforcement of the Civil Rights Act with due process with 
the tribal court, even where the United States Government is involved in 
some cases. 

MR. MILLER. I believe there was another complaint filed in your office 
regarding [name deleted]. 

MR. Lu:i;z. Which pueblo is that? I have a blank on the name here right 
now. 

MR. MILLER. It was the one involving the whipping. 
MR. LUTZ. Oh, that's in [name deleted]. 
Basically, he was brought before a tribal body acting as a semicourt, 

traditional council-type operation, charged with criminal violation. With 
little or no notice or hearing, he was summarily punished, ordered to be 
whipped, and ordered to be imprisoned for 30 days. The pueblo in question 
had no formal jail facility, so in effect his imprisonment was in a room with 
an adobe floor. 

The interesting thing about [name deleted] was he was more concerned 
about the imprisonment than the whipping, while we probably had more 
concern about the whipping, and also the conditions of the prison. 

Again, there was a situation where basically there was no redress for any 
claimed violation of his civil rights in the manner his violation was 
adjudicated and in the manner of punishment. 

MR. MILLER. Do you remember what the undei;lying event was that 
caused the charge to be brought? 

MR. LUTZ. I'm trying to remember:Frankly, I have a mental blank on it 
right now. It's been about 8 or 9 years ago that this occurred. 

MR. MILLER. Wasn't it the way he talked to a religious leader? 
MR. LUTZ. I honestly can't remember. That is not an uncommon thread 

in many of our problems of civil rights, that it starts with what they 
perceive as inappropriate conduct or speech. 

MR. MILLER. I was going to ask you some more questions on that 
particular case, but I think that's all I need to ask you now since time is 
short. • 
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MR. HowARD. Mr. Arnold, you were here this morning for the 
testimony, were you? 

MR. ARNOLD. For about the last half hour and then about 15 minutes 
before that. 

MR. HOWARD. We raised the issue of the ICRA language that could 
have been included in the contract for judicial services. 

MR. ARNOLD. I think I came in right after you had raised that issue. 
MR. HowARD. Secretary Swimmer's response was that the contract 

already included boilerplate language which stated basically that the tribe 
must comply with applicable Federal law; that would be sufficient; there is 
no need to add the ICRA language. How would you respond to that? 

MR. ARNOLD. Assuming he's accurate, legalese has never bothered 
anybody in adding something additional. It's kind of like when we charge 
someone, "he knowingly, willfully, and wantonly." Assuming he is 
correct, there was nothing wrong with adding the language that we asked 
for. I suspect that that is just reasoning to not add the language as opposed 
to the fact that it is sufficient. We don't feel it's sufficient. Frankly, neither 
did the Department of the Interior Solicitor's Office. 

This was a joint request for inserting this language so that we had 
something to enforce it with, and I believe the failure to do so has seriously 
shortened any possibility of using that as an enforcement tool, assuming 
ongoing violations. 

MR. HowARD. But it's clear in Martinez that the ICRA is applicable 
Federal law. I agree that the ICRA language should have been added to 
that contractual provision, but given it wasn't, you could still pursue an 
action in the Federal district court. You were contemplating doing that 
with the ICRA language. 

MR. ARNOLD. The question is-we are really not talking about an 
enforcement provision per se. We're talking about a cancellation provision. 
In other words, we're going at it where it hurts, with money. 

MR. HowARD. I understand. 
MR. ARNOLD. ~- can get a lot of things accomplished by not giving 

people money. In other words, if I've got $308 million, which is what I 
think the Federal Government will give to Indian allotments this year 
under the Entitlement Act, believe me, I can do a lot with that in terms of 
contractual language, language that would be agreeable both to the tribal 
governments and to the Federal attorneys. 

CHAIRMAN PENDLETON. Mr. Arnold, I have had some experience with 
Federal programs going to communities, and I can recall when an 
Assistant Secretary at HUD, and I think at the time Mr. Carlucci when he 
ran OEO, decided on an airplane one day what citizen participation would 
be in terms of control for the OEO ~ the Model Cities program. There 
was this big cry for community control of the dollars. And they got right 
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to the door and wrote some shaky language, and there was always a 
protest over the use of those dollars. 

But I can tell you, if one dollar was spent wrong, Federal auditors and 
local auditors and local government auditors would descend on whatever 
that activity was, close up doors, take back money, institute judicial 
proceedings, and so forth. That has not happened in this case, as you 
indicate. 

MR. ARNOLD. That policy hasn't changed, either. We still do that. 
CHAIRMAN PENDLETON. So we have two kinds ofpolicies. We have one 

where American citizens, if you will, in a sense to differentiate, are 
descended upon for the use of these dollars. Yet, in another way we're 
saying for some other people, who also have American citizenship, "Let 
them take this money and do what they please with it." 

And in those contracts with third-party contractors, if you will, even 
with local government under block grant programs, there is always the 
proviso you have to sign off on certain kinds of assurances, and those 
assurances are listed, at least by name and by title. In the block grant 
program you can sign up on assurances for civil rights, and assurances for 
this and assurances_ for that, affidavits that you're going to do all these 
good things, and you can be held liable for them if you don't. 

It seems we haven't got those kinds of provisions in what we're talking 
about in the 638 payments to tribal governments. I share your outrage and 
wish there was something that could be done about it. But we can only 
hope that as Congress begins to work through whatever it wants to do to 
amend self-determination, we might be able to have some impact. I doubt if 
we will, but at least the record will be there for others to use. 

I guess what I want to ask you: if the situation at Red Lake continues the 
way it is right now, what would you propose to BIA? You have already 
made a petition to have certain things done. It seems like your hands are 
tied. What would you further suggest for remedy? 

MR. ARNOLq. First of all, since October of '86, there has been some 
improvement on Red Lake. 

CHAIRMAN PENDLETON. Good. 
MR. ARNOLD. I'm talking about the right to counsel. As a result of some 

discussions between myself and Chairman Jourdain, in fact, the tribal 
council amended its ordinance in terms of representation and allowed that 
on an ad hoc basis lawyers admitted to practice before the Supreme Court 
of Minnesota could practice in the tribal courts by the payment of a fee, 
and I think that was about it, and you wouldn't have to speak through an 
Ojibwa or reside on the reservation, which are the requirements of their 
bar. 

Things seemed to be proceeding fairly well, but about that same time 
there was a lawsuit moving through the Federal courts dealing with whose 
records the CPR court's records were. And just about that time, after the 
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tribal council had passed it and Chairman Jourdain had received it and it 
was awaiting his signature, the court held that these tribal court records 
were Federal property, and it went into a drawer and hasn't been seen 
since. 

But as a result of that discussion and some other discussions with the 
superintendent, Earl Barlow, there has been an improvement in the court 
system. We have offered training to their prosecutors, to their judges. 
They are now holding jury trials. 

The question of right to counsel within the sense of those habeases hasn't 
come up since that time. And Mr. Barlow in the superintendent's office 
states that they will be allowed to practice in the CFR court. I think that's 
one of the things that has moved the tribe now to say that they are taking 
over the court system.. 

But there has been some improvement. In the sense, if we step back 
away from the rule of law, the improvements that have been made over 
the last year and a half or so, then if we step back to where it was-and 
when I say improvements in the rule oflaw, you have to have in mind that 
I think in the first 6 or 8 months of '86 we had about one homicide a month 
on that reservation. Since about October of '86, we have had some increase 
in law enforcement. There has been a little more evenhandedness. There's 
been a crackdown on the illegal use of alcohol and marijuana. And, 
frankly, we've gone, since July of '86, without a homicide on the 
reservation. 

Have in mind that our homicides on that reservation are somewhat 
classical in the sense that you have an individual, an indian, who absorbs 
too much or is under the influence of a mood-altering drug, usually alcohol 
or marijuana, who picks up the nearest available weapon, whether it be a 
pitchfork, a rifle, a knife, 2 by 4, and nails the nearest available person, 
usually a relative, girlfriend, boyfriend, associate, for no apparent reason. 

But in answer, if things flow back and if it gets worse, I guess we will be 
in the situation of instituting a criminal civil rights investigation. That's 
about the only lever we have left. 

MR. MILLER. Mr. Arnold, I have a quick followup question. You 
mentioned the change in the right to counsel. Do you know of any 
criminal proceeding at Red Lake where counsel has been allowed in to 
represent that defendant since that time? 

MR. ARNOLD. No, I know of no one who has gone up to Mr. Barlow, 
the superintendent, and said, "Look, I want to go into the Red Lake Tribal 
Court and you said that we would be allowed there." I know of no one 
who has made that request. 

I can say that the tribal court does have an advocate available for 
defendants charged. It's what we call lay advocate. But that advocate is 
available in the proceedings in tribal court. 
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MR. MILLER. Mr. Chairman, I hate to interrupt, but when I said we had 
no further questions, I was only referring to Mr. Lutz. May we proceed? 

CHAIRMAN PENDLETON. I am advised, counsel. 
MR. MILLER. Thank you, Mr. Chairman. Susan Muskett has some 

questions. 
Ms. MUSKETT. Mr. Arnold, at this time is the legal counsel that is 

available to the average Indian such that the average Indian is aware of his 
rights under the ICRA, including his right to Federal court review in 
habeas corpus actions? 

MR. ARNOLD. Well, when you say a right to review of Federal habeas 
corpus, about the only people who are aware of that in the entire system 
are those who are in prison. I'm talking about both in the State system and 
outside the State system, unless you've got counsel there. I mean, that 
doesn't arise until after you are incarcerated. 

But to the extent that are people aware that they have a right to counsel, 
I think, generally speaking, that inside the tribal courts the people would 
probably say no. Attempts have been made to get counsel, and they don't 
think about it. I don't think they think one way or the other. I think they 
know that there are no people on the reservation who speak fluent Ojibwa 
who are lawyers who are permitted to practice in the courts of Minnesota. 

Ms. MUSKETT. Do you think the lay advocates have enough expertise to 
point out to the defendant the different rights that may be violated in the 
court proceeding? 

MR. ARNOLD. I haven't seen them in action. Obviously, they would not 
do the job that a person trained in the law would do, but they aren't that 
many years removed from the fact of having judges in the State system 
that weren't trained in the law, either, and some of them did a very good 
job. I am just not familiar with that. I would guess that most of the 
defendants that appear in that tribal court would very much welcome a 
lawyer alongside them. 

I am not trying to be evasive. I just don't know. 
CHAIRMAN PENDLETON. I think we heard in Rapid City that there were 

serious problems with that process. I can appreciate the process of lay 
advocates and the like to attempt to do things. I guess what it really comes 
down to is that, although you have access to tribal courts, the separation of 
powers question gets to be whether or not they could have some relief 
provided by the court. Whether that relief is available, it seems to us, from 
what we have heard and read, it is in many cases but not universally 
[available], so anything could happen. For the most part you don't get the 
kind of relief you want because there is not that separation of powers. 

Ms. MUSKETT. How frequently does your office receive complaints 
regarding the Red Lake court? 

MR. ARNOLD. I think most all of the complaints we receive are received 
in terms of habeas corpus petitions, and I think I have furnished those since 
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'85. You have to have in mind-and once again I speak for Minnesota 
where our tribes are Chippewa, and I think we have four small bands of 
Sioux. These are not complaining people. They learn to live with their 
system. 

Frankly, I think with the exception of these habeas corpus proceedings, 
these are people, for the most part, that were very much criminal elements 
moving in and off the reservations. And it's because of their exposure to 
the State courts of Minnesota or Federal courts in criminal process that 
they realized they had the rights they did, and they are the ones who 
would be able to hire lawyers from the outside and bring habeas corpus 
petitions. The Red Lake Indian Reservation-it's a 5-hour drive from the 
State capital or the major metropolitan area, the Twin Cities. So to that 
extent I wouldn't expect a whole lot. I really wouldn't. 

I think you see more of them coming through law enforcement. That is, 
they might complain to the Bureau of Indian Affairs, superintendent of 
police, or the FBI. 

MR. MILLER. Mr. Arnold, I was a bit intrigued about the point you 
made about going into Federal court to, I guess, withhold funding from the 
tribe. Would that be under 25 U.S.C 450(m)? 

CHAIRMAN PENDLETON. I'm sure you have these numbers in your head. 
[Laughter.] 
MR. ARNOLD. You bet. What I was reviewing was the Solicitor's Office 

premises. I went through that and I checked some of the case laws they 
cited, and I believe it to be on sound ground as to-like the Chairman says, 
run those statutes by you young guys. When you get a little older, you 
forget some of the numbers. 

[Laughter.] 
MR. MILLER. What I was asking was: there were other cases trying that, 

and the Federal court rejected that claim, particularly the Montana case, 
the Weatherwax case. 

MR. ARNOLD. I understand that. But having said that, in those cases 
there wasn't a track record to start with. I'm not disagreeing with those 
cases, but I'm saying where you have a clear track record, I think you are 
entitled to put it in, and I think we'd win. 

CHAIRMAN PENDLETON. Thank you very much, gentlemen, for appear
ing before us today. We appreciate the time you took to come to 
Washington. 

MR. LUTZ. One thing I would correct. I had the pueblo wrong in the 
[name deleted] case. It's [name deleted]. 

CHAIRMAN PENDLETON. Do you need that [indicating]? 
MR. LUTZ. No, sir. We sent off to GSA [General Services Administra

tion] for our file, and they didn't send it back. 
CHAIRMAN PENDLETON. Do you want to have that one? We have 

copies. 
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MR. LUTZ. Yes, because we don't have it anymore, so that's why I was a 
little bit rusty on the facts-

MR. MILLER. Would you like to address that particular case again, given 
that refreshment of your recollection? 

MR. LUTZ. Yes. It's obviously been a while since we looked at it, and it 
does appear that basically the major thing they were concerned about was 
his actions toward the officials. Alcohol was involved, and there was a 
public whipping in it, which was his concern. 

MR. MILLER. Basically, he was drunk at the time when he made the 
comment to a religious leader? 

MR. LUTZ. Yes, to the tribal officials, and he was dragged before a tribal 
meeting or meeting of the council. 

MR. MILLER. When you say "dragged," is that metaphoric? 
MR. LUTZ. Semimetaphorical, but he was given very short notice, 

which is common in some of these cases where they run afoul. 
MR. MILLER. I'm serious when I ask that. When we talked about the 

whipping, it was a physical whipping, too, wasn't it? 
MR. LUTZ. Yes. There he was required to kneel, and they took his shirt 

off. It was a rather summary-type punishment. 
CHAIRMAN PENDLETON. Before you go, Commissioner Destro has a 

question he would like to ask. 
COMMISSIONER DESTRO. I apologize for coming in late, but Mr. Arnold 

made a comment that I can't resist asking a question about. That is, if you 
had control over the $308 million you could really do a lot. I would not 
quarrel with that for a minute. 

The question I have is: how likely do you think, even if you had the 
authority, you'd be allowed to get away with it? I know the Chairman 
raised the issue with respect to enforcement of the Civil Rights Act in 
Grove City earlier, but I guess in looking at the record-and it's come up in 
Commission meetings-you can search the record high and low and find 
very few instances where the Federal Government ever cut off the 
change. Do you think even if you had the authority the political powers 
that be would let you get away with it? 

MR. ARNOLD. I think those tribal governments who have no track 
record of denying civil rights, that their entitlement programs would go 
forward; that if there were violations of civil rights, they would either be 
corrected or some action would be taken; and if you document the track 
record, I think you'd be successful. 

CHAIRMAN ·PENDLETON. Mr. Arnold, just let me say to you that in my 
20 years' experience with these kinds of things, I have yet to know where 
the Federal Government has ever cut off a dime in any program in any 
area, not just in the area of Indian activities or Indian programs. There is 
always that threat of language and always the threat of review, and 
suddenly, because of Mr. Destro's carefully inserted word "political," the 
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political process says, "No, we're not going to cut this off because of so 
many problems with it." 

MR. ARNOLD. But as you perhaps know from your experience, it is 
simply the threat and working back through it that improvements can be 
made. I'm not saying there ought not be amendments to the current Indian 
statutes. I think there ought to be. I think you have a copy of the 
Department of Justice letter from John Bolton to Senator Inouye that sets 
forth some amendments to give redress into the Federal court. I think 
that's a very important first step, but I think more can be done elsewhere. 

CHAIRMAN PENDLETON. We intend to insert that letter of January 26 to 
Senator Inouye into the record. 

[The document was entered into the record as exhibit no. 9.] 
CHAIRMAN PENDLETON. Mr. Lutz, do you want to make a comment 

about that? 
MR. LUTZ. I think the problem of withholding funds is that those funds 

are usually most beneficial to the very people that are the victims. 
CHAIRMAN PENDLETON. Right. 
~R. LUTZ. And you make them a victim a second time over. My 

personal opinion would be that there needs to be some other remedy than 
withholding funds because many of these Indians do suffer from extreme 
poverty. While maybe not all the money trickles down as it should to 
them, certainly some of it does. 

COMMISSIONER DESTRO. That was actually the reason for my question 
because if you look at it in the civil rights context, in States like-well, I 
won't say which States, but certain States have been accused of violating 
civil rights, for example, in their university, and the alternative to cutting 
off the money has always been Federal court or departmental intervention 
in the internal affairs of the university. 

It seems to me when you're talking about tribal sovereignty, which may 
be more sacrosanct in some respects than State sovereignty-at least that's 
the way it appears at this point-if you don't have the remedy of cutting 
off the money, you are certainly not going to have the remedy of more 
direct intervention into the way the tribe actually does things. So don't you 
wind up with exactly the problem that you mentioned, of holding the 
people who most need the help hostage to whomever is not abiding by the 
rules? 

COMMISSIONER ALLEN. Permit me to interrupt you just long enough to 
say I find it a peculiar, indeed bizarre way, to fight poverty, to train 
lawyers. 

[Laughter.] 
CHAIRMAN PENDLETON. After all, it does create a job. 
[Laughter.] 
CHAIRMAN PENDLETON. Thank you very much, gentlemen. 
We won't take a break here. We'll move on to Mr. Laurence. Is he here? 
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The Chair is going to try to have a firm hand and stick to our half hour 
time frame for the next three witnesses. 

[Robert Laurence was sworn.] 

TESTIMONY OF ROBERT LAURENCE, PROFESSOR, 
UNIVERSITY OF ARKANSAS SCHOOL OF LAW 

MR. LAURENCE. My name is Robert Laurence. I train lawyers for a 
living. 

[Laughter.] 
CHAIRMAN PENDLETON. So does my colleague over here, sir. I don't 

know whether that helps you a lot at this table, but we can try. 
Go right ahead, sir. 
MR. LAURENCE. I submitted a written statement to the Commission, and 

because time is short I think mostly I'll answer questions on that, with just 
what I hope is a short introduction because I know from the discussion 
I've heard that the Commission is very interested in the Martinez decision, 
and I will talk about the Martinez decision. 

CHAIRMAN PENDLETON. Your statement will be made part of the 
record. 

[The document was entered into the record as exhibit no. 10.] 
MR. LAURENCE. I understand why you-all are-I should say why the 

Commission-you'll have to excuse me for phrases like "you-all." I teach 
in Arkansas. 

CHAIRMAN PENDLETON. I must say to you we had great testimony from 
one of your colleagues, sir, Mr. Smoller, in housing, so feel free to address 
us as you'd like to. Other people do that, so it's okay with us. 

MR. LAURENCE. Am I allowed to take my shoes offl 
[Laughter.] 
COMMISSIONER ALLEN. You-all do whatever you-all want. 
[Laughter.] 
MR. LAURENCE. I understand the Martinez decision sticks in the craw of 

the Commission. Your natural inclinations are to look askance at a decision 
that does as it does and closes the doors of Federal courthouses to people 
complaining of civil rights violations. 

I will answer questions about the Martinez decision. I would like, 
though, to make an attempt to tie it together with the famous Oliphant 
decision. I suppose that you are as familiar with that. 

Mark Oliphant was a white man. He was arrested on the Suquamish 
Reservation by Suquamish police for resisting arrest and assaulting an 
officer. Eventually, the United States Supreme Court released him, finding 
the Suquamish were without jurisdiction over him. 

The connection may not be obvious to the Commission, between the 
Oliphant case and the Martinez case, but in my view there is an important 
connection between the two. 
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Mark Oliphant had, in my view, an Indian Civil Rights Act case. He was 
in detention so habeas corpus was available to him. He certainly, in my 
view, had the right to ask the Federal court to inspect his allegations that 
he was denied equal protection of rights because he was white, about to be 
tried by an all-Indian jury. Perhaps he had some more general due process 
complaint, a trial by jury, right to counsel-I'm not sure. The point is the 
Supreme Court in its decision did not make him enumerate those precise 
equal rights violations but rather allowed him to attack in a broad-based 
way the power of the Suquamish Tribe over him. 

In my view, that case should have been an Indian Civil Rights Act case. 
Let me put it this way. If the Indian Civil Rights Act is good enough for 
Julia Martinez-and I think it is; you're going to be able to get me to say 
that here in a couple of minutes-if it's good enough for Julia Martinez, I 
think it should be good enough for Mark Oliphant too. 

It should be recommended to Congress that the Suquamish trial of Mark 
Oliphant under the Indian Civil Rights Act, while observing the Indian 
Civil Rights Act, is exactly the manner acceptable to Congress. And that 
very Joose, very broad-based attack has had tremendous spinoff into other 
areas of the law. The Suquamish Tribe have given up, by implication, 
those aspects of their sovereignty that are somehow "inconsistent with 
their dependent status," in the Supreme Court's words, and it's unclear, I 
think, to all of us exactly what those mean. That imprecise test should be 
taken away from the Federal courts; they should be put back into the 
Indian Civil Rights Act. 

Now, what about Martinez? I think you all appreciate this tension that 
has been described between tribal sovereignty and individual rights. 
Commissioner Allen this morning, I think, questioned that tension model. 
I'll even give him and the Commission a contradiction, not just tension, 
between those two concerns. Even with that contradiction, my metaphor 
is that it's like the contradiction between the sounding board in the piano 
and the contradictory tension that is put on by the tuning pin. The 
Chairman can perhaps say whether piano tuning comes within the 
jurisdiction of the Commission; I'm not sure. But it is exactly those 
contradictory forces that keep Indian law strong. 

Still, at some point you've got to decide. You've got to say: are the 
Federal courts going to be open to Julia Martinez or not? I will say I think 
the answer to that should be yes, fully recognizing that my colleague, Bob 
Clinton, from the University of Iowa, to whom I defer in almost all 
respects, is about to tell you the opposite. 

CHAIRMAN PENDLETON. Counsel. 
Ms. MUSKETT. Professor Laurence, I have a couple of questions 

regarding your recommendation in your written statement for Federal 
court review under restricted circumstances. You have indicated that 
money damages should not be recoverable against the tribe itself. Without 
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this measure, do you feel that declaratory and injunctive relief against the 
tribes will be adequate to bring about tribal reform? 

MR. LAURENCE. Yes. 
Ms. MUSKETT. Would you. be open to the imposition of monetary relief 

against the tribes if there were a cap or limit on the amount recoverable? 
MR. LAURENCE. No. I don't mean to be too short with these answers, 

but time is short. 
[Laughter.] 
COMMISSIONER ALLEN. It's pleasant. 
CHAIRMAN PENDLETON. Please don't apologize. 
MR. LAURENCE. In that case, next? 
[Laughter.] 
Ms. MUSKETT. In your article on service of process and execution of 

judgment on Indian reservations, you discuss some of the difficulties with 
enforcement of the judgment on Indian reservations. If a Federal court 
were given authority to render declaratory and injunctive relief for ICRA 
violations, do you foresee any problems with enforcement of the Federal 
judgment? • • 

MR. LAURENCE. Well, in that article, I was talking about the enforce
ment of money judgments by private litigants against Indian defendants 
whose property lay on the reservation. Here we're talking about 
enforcement of the Indian Civil Rights Act by declaratory relief or 
injunctive power against what is by definition going to be tribal activity. 
So, in my view, declaratory judgments ought in most cases to be enough 
because I expect tribal councils to follow the holdings of Federal judges 
like the rest of us. Injunctions might occasionally be necessary. 

When a Federal judge issues an injunction, I think we all ought not to 
forget that in a very real way the United States Army, United States 
marshals certainly, are standing behind that judgment ready to enforce it. 
And that is an enormously powerful tool that might be used against a very 
fragile government. I think it ought to be used reluctantly. 

But the kinds of problems that come from enforcing money judgments 
against private individual defendants whose property is on the reservation, 
I think, are very different from the kinds of enforcement problems 
involved in tribal governmental activities under the ICRA. 

By the way, I should also say I am pleased that you read that article. 
Other than my mother, there is no indication that anyone other than you 
has read it. 

[Laughter.] 
Ms. MUSKETT. You have indicated that Federal court review should be 

restricted to cases which meet a minimum amount in controversy. What 
would you recommend as a minimum amount in controversy? 

MR. LAURENCE. That's a tough question for a law professor to answer, I 
must say. If I were a Congressman, I'd have lots of legislative hearings to 
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find out exactly what kinds of claims might arise and what the amounts of 
controversy would be, and where should we have to set the level in order 
to make it effective. 

I will say, in case this bothers you or the Commission in terms of that 
requirement, I recognize that violations, like perhaps Julia Martinez' or a 
right to counsel violation that is alleged-I wouldn't require an amount in 
controversy to be alleged for those sorts of fundamental freedoms. 

As I mentioned in the statement, I am concerned here about a case like 
the Dry Creek Lodge case, where plaintiffs were alleging a deprivation of 
property by the tribe because the tribe had closed down a road preventing 
access to their business. I would make them allege some sufficient amount 
in controversy to make sure that we're weeding out not only the harassing 
suits but also the minor ones. 

We used to have one in Federal courts. I think it's even more 
appropriate where you're dealing with the ICRA than it used to be with 
respect to general Federal question jurisdiction. But I don't know what the 
amount should be. 

Ms. MusKETI. I have no further questions. 
MR. MILLER. Professor Laurence, if the Congress were to overturn both 

Oliphant and Martinez, would ther~ be a diminution of tribal court 
jurisdiction? -

MR. LAURENCE. Would there be a diminution of tribal court jurisdiction 
if Oliphant and Martinez were both reversed? So now we'd have criminal 
power back over non-Indians, and challenges to the exercise of that power 
would be in Federal courts. Your question was whether that would 
diminish tribal power? 

MR. MILLER. Yes. 
MR. LAURENCE. No~ I don't think so. To me the good thing about 

reversing Oliphant legislatively-or the combination that you suggest, 
reversing both-would allow the exercise of tribal power to be attacked 
and get rid of this broad-based attack on the existence of tribal power. I 
much prefer the scalpel, if you will, of challenges to the exercise of power 
than the blunderbuss attack to the existence of tribal power. 

CHAIRMAN PENDLETON. Would you repeat that again? 
MR. LAURENCE. You like that scalpel/blunderbuss? 
CHAIRMAN PENDLETON. Yes. It's probably personally instructive. 
MR. LAURENCE. The Indian Civil Rights Act lists some precise 

restrictions on tribal power. I'm sure it has often been pointed out to the 
Commission about how Congress picked and chose amongst the various 
protections in the Bill of Rights. For example, the 19th amendment isn't 
there, nor is the right to free counsel-a very precise list. Still, of course, 
it's not as precise as, say, the bankruptcy code. It uses terms like "due 
process." So there is still some room for common law judges to work, and 
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I admire that about this statute. But compared to the Oliphant standard 
which attacks the power of tribes, it's much more precise. 

The other thing about the Oliphant test that I think this Commission 
especially should find repugnant is that it has ·become, and probably was all 
along, a "white plaintiffs only" rule. Indians don't get to use the Oliphant 
attack, but only-I should say non-Indians, not just whites, but it is 
something that is not available generally, the Oliphant-

CoMMISSIONER ALLEN. Are you saying the distinction is non-Indian 
rather than nonmember? 

MR. LAURENCE. I consider that still to be an open question. The 
Supreme Court within about 6 weeks-Oliphant says non-Indian, and 
Oliphant seems to make the distinction-or the words of Oliphant are 
drawn on a racial line between Indians and non-Indians. Six weeks later in 
the Wheeler case, the Supreme Court paraphrases Oliphant and uses the 
word "nonmember." I don't know exactly what they have in mind. I don't 
like distinctions drawn upon race. I also don't like to step Oliphant forward 
by saying that the test should be member or nonmember. I'd just throw the 
whole thing out. It's not a sensible test in my view. It has racial 
implications, I think. And the Indian Civil Rights Act is there to protect 
Mark Oliphant. 

MR. MILLER. Would you characterize the pre-Martinez Federal case law 
as generally sensitive to tribal customs and traditions? 

MR. LAURENCE. Some cases were and some weren't. The word 
"generally"-! find cases to admire in the pre-Martinez cases. Perhaps my 
favorite one is the district court case in the Martinez case itself where the 
district judge, fairly carefully in my view, looked at Julia Martinez' rights 
and the old, old tribal tradition that was involved that was now infringing 
upon her rights, and balanced those two concerns with what I thought was 
a good measure of common law sensibility, and arrived at the conclusion 
that the tribe should win; the tribe should be permitted to do that. 

That, to me, was a well-written opinion. I think the Tenth Circuit, by 
the way, that reversed that is almost as well-written an opinion, although it 
reached the opposite conclusion. I give th_ose two cases to my students 
sometimes to show that well-written opinions can reach opposite conclu
sions, and I prefer the first one. 

There were some decisions that were not thoughtful at all. A case comes 
to mind called United States y. Albert in which the court just tossed off, I 
think in a one-sentence footnote, that the Indian Civil Rights Act 
incorporates the Constitution and applies it to Indian tribes. Well, that's 
not what it does, and no one thinks that's what it does, and if the court had 
thought about it, it would have realized that. 

So the only reason I don't say yes to your answer is because of the word 
"generally." There is, from my view, room for optimism. My guess is that 
Bob Clinton is about to be less optimistic about those very same cases. 
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MR. MILLER. The reason why I asked is that you recommended Federal 
court review again, and that indicated to me that you trusted Federal 
judges to-be sensitive to tribal customs and traditions, and I'm asking you 
why you feel that way. 

MR. LAURENCE. I have to, of course, because I want Mark Oliphant to 
be back in Federal court arguing that he didn't get his Indian civil rights. 
And I do trust the Federal court to look into what happened to him. 
Federal courts do it. 

I guess the whole principle here-and the principle gets in trouble when 
you start tinkering with the statute and looking at small parts of it. In my 
view, that underlying tension has to stay in the Indian Civil Rights Act. 
And as I finish up my statement, as long as the Commission goes about its 
business with the respect for individual rights and for tribal sovereignty, 
then I am optimistic as to the way this will come out. 

I think the couple of mentions of the Grove City case are instructive in 
this regard. The point is that there is a substantial difference between the 
Turtle Mountain Chippewa Tribe and Grove City Community College-a 
substantial difference-in my view a difference that' makes all the 
difference in the world. And, of course, that difference is that the Turtle 
Mountain Chippewa are recognized as being a sovereign entity, and Grove 
City Community College is not. 

Now, it is that underlying tension of American Indian law that keeps us 
from saying that the Turtle Mountain Chippewa is as fully sovereign as 
Bolivia. It is not. I agree that it is not. It is somewhere in between. 

COMMISSIONER ALLEN. Almost crushed in between, isn't it, because 
there's hardly any room in between there for something to be. 

MR. LAURENCE. There's enormous room in terms of sovereignty 
between the Grove City Community College and the country of Bolivia, 
an enormous room fqr Jhe recognition-

COMMISSIONER ALLEN. States. 
MR. LAURENCE. States are in there as well, I agree. 
MR. MILLER. I don't have any further questions. I did want to comment 

that, Professor, you mentioned Martinez stuck in the craw of the 
Commission. Commissioner Destro in his opening statement says that it 
didn't stick in his craw, and I just wanted to point that out. 

COMMISSIONER DESTRO. I'll go ahead and point it out myself. As I said, 
I think Martinez is the symptom and not necessarily the problem. I'm not 
so sure-I'll wait for Professor Clinton to talk about his paper-but as I 
mentioned at the Flagstaff hearing, maybe it's because one of the courses I 
teach is conflict of laws, which most law students perceive as being a 
course in how many angels can dance on the head of a pin. 

But the problem that I see there is convincing people that there is a 
reality to overlapping jurisdictions, and that multiple jurisdictions can exist 
in the same space with a lot of room for maneuver, and that the degree to 
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which I would oppose a de novo review of the trial court judgment in the 
Federal court would be the same reason that I would oppose the Supreme 
Court being allowed to federalize conflict of law rules because they would 
be applying substantive standards, not questions that take into account the 
sovereignties of the various entities involved. That's a very jargonistic way 
of-

CHAIRMAN PENDLETON. -creating space. 
COMMISSIONER DESTRO. No, it's not a question of creating space. I 

firmly believe that that space is there. The reason that I mentioned Grove 
City is that it is not a connection between Grove City College, which can 
be forced to comply under pain of losing its funding. It would be more: is 
the tribe as sovereign subject to all the rulemaking, just like a State would 
be? Because, really, the analogy I would draw is State to tribe, rather than 
private party to tribe. The tribes don't have a 14th amendment, so they are 
not governed by that. But it seems to me the real crux is the degree to· 
which Congress has the responsibility not to let the tribes get away with 
violating other people's civil rights. Because you can't claim a trust 
responsibility and then say, "Well, we're just going to leave it all up to 
you." Either Congress has the responsibility to enforce civil rights or it 
doesn't, and they just can't say, "Well, we're going to hear no evil, speak 
no evil, and see no evil" once it's been waved under their nose under a 
platter. And the question to my mind is: what do you do with that 
consistent with both tribal sovereignty and individual rights? 

That's why I said I found these articles that the Commission is upset 
about Martinez to be troublesome because I haven't quite figured out how 
you can do that, but I am convinced that there's room there. And your 
paper isn't that far away, as far as reading it as someone who had never 
thought I would be immersed up to my ears in Indian law. I don't see that 
there's that big of a difference between some of the things that you're 
saying, especially this whole question about Indian versus non-Indian, and 
non-Indians have certain rights that Indians don't. 

You talk about inverting the laws. Once again, the Indians come out, like 
a movie I saw a long time ago, at the fuzzy end of the lollipop. You do 
them a favor by passing the Indian Civil Rights Act and then take it all 
away. Whether you did it by Oliphant or whether you do it by Martinez, 
they still come out with the short end of the stick. 

I think that if this Commission, if we step back and don't get 
embroiled-and some of this is Martinez-what ought the rules to be? It 
seems to me your suggestions are very good ones and not that far from 
Professor Clinton. 

MR. LAURENCE. I think you're right. I think Bob and I are in the same 
ball park, if perhaps not in the same section. One of my colleagues kept 
telling me, "At some point you have to decide-will Julia Martinez get 
into court or not?" And my position is yes, she does, very carefully. She 
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gets into court to make the complaint that her children have been denied 
membership because of her sex, Julia's sex. 

COMMISSIONER ALLEN. There's one problem with all that. If it's true, in 
fact, that Julia Martinez or anyone else has rights determined on the basis 
of her membership in the tribe, by definition there are some whom are 
nonmembers-call them non-Indians or anything else-who have different 
rights. And they might include Mark Oliphant. 

I believe this is very much a process of trying to have your cake after 
you've eaten it, and sooner or later you have to face up to the fact you can 
only have one or the other, not both. The 14th amendment language does 
not exclude Indians, as I understand and read it. And I'm not talking about 
the division of interpretation at the moment; I'm only talking about the 
language because I have a liberty that those of you who are bound to the 
limits of the law don't have. I can think whatever is true. I don't have to 
think what has been said before. 

[Laughter.] 
COMMISSIONER ALLEN. And it strikes me, thinking that way, that the 

attempt to create this notion of the tribe as, in fact, a Federal entity is 
simply false. It's false historically. We had that presented to us this 
morning, the idea that the tribes were part of the Federal system. They 
were not. And it's false today, in spite of the fact that we are trying 
mightily hard to carve out a space for them. And what do we run up 
against? We run up against the geographical reality of the States. 

Now, unless someone is going to bite the bullet and say where you have 
substantial tribes or substantial territory, and making them States will not 
affect the existing States in a way as to render them noncontiguous, and so 
the only way to give them the status you want is to make them States, I 
think we're just barking up the wrong tree. 

CHAIRMAN PENDLEJ;ON. I have to call this to a halt at some point. It's an 
interesting discussion, but we have other witnesses we have to get to 
before the witching hour. 

If you have a final comment, go right ahead. 
MR. LAURENCE. Only in reaction to one thing. The 14th amendment 

protects against certain actions by the States. The 5th amendment protects 
against certain actions by the Federal Government. Those two amend
ments to the Constitution do not protect against certain actions by tribal 
governments. 

Now, it appears that the Chief Justice of the Supreme Court thinks that's 
because the tribes aren't sovereign enough, that the tribes are more like 
Grove City College or the PTA, so naturally those two amendments don't 
apply to them. Most of us think-and Chief Justice Rehnquist has never 
actually held that though he appears to think that-most of the rest of us 
think the reason for the nonapplication of those two amendments is 
because the tribes are a special kind of sovereignty and never ratified those 
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two amendments. They are not as sovereign as anything. No analogy 
works very well, but they are different. So those two amendments don't 
apply. 

That is not to say that Indians don't have 14th- amendment rights. And I 
just have to be absolutely clear about that. Any Indian standing before the 
State ofArkansas or before the Federal Government has all the rights that 
I do. What we are talking about is whether the tribe is restricted by the 
14th amendment. And the answer is very well established that the answer 
is no. 

CoMMISSIONER ALLEN. Whether the tribe is subject to the plenary 
power, as you all like to say, of Congress. 

MR. LAURENCE. That's right. So Congress passes a statute, and it's the 
statute· that we're talking about. 

CHAIRMAN PENDLETON. This reminds me of a discussion I read a long 
time ago that two things can't occupy the same space at the same time; that 
is, two light rays superimposed upon one another. It sounds like what 
we're trying to do here is superimpose tribal sovereignty upon the Federal 
Constitution and make it all work. If that's the case, there is no space. 
What you're doing now is trying to fit it into a space that doesn't exist. 

MR. LAURENCE. That's Commissioner Destro's comment about overlap
ping-

CHAIRMAN PENDLETON. I'll tell you what we're going to do. Mr. 
Laurence, don't go away. We think this is a healthy discussion. So why 
don't we ask Professor Clinton and Mr. Pevar to come and sit at the table, 
and perhaps since you all want a piece of each other-Mr. Laurence has 
said, Mr. Clinton, that you both happen to be in the same ball park but one 
happens to be in section A and one in section Z. 

Let's take a short recess. 
[Recess.] 
[Robert N. Clinton and Stephen L. Pevar were sworn.] 
CHAIRMAN PENDLETON. Professor Clinton, I noticed that you were 

shaking your head in the rear and salivating a bit. 
[Laughter.] 
CHAIRMAN PENDLETON. Is the Iowa College of Law associated with the 

• university? 
MR. CLINTON. It's the University of Iowa College of Law. 
CHAIRMAN PENDLETON. I'm a member of the committee for the 

Holiday Bowl, and I want to say to you that I have never seen a team that 
had more decorum, politeness, and good demeanor about them as the Iowa 
team when they came to San Diego, and have been for the past couple of 
years. It was good to have them in San Diego, and they win, you know, a 
little bit, and Mr. Eliot and his crew do a fine job. 

MR. CLINTON. Thank you very much, Commissioner Pendleton. At 
Iowa we are very proud of our Hawkeyes and we have been delighted to 
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be at the Holiday Bowl for 2 years running, and we hope we put on a good 
show and had some loyal crowd support with it. 

CHAIRMAN PENDLETON. And it's good to be out of the zero temperature 
to sunny San Diego. 

MR. CLINTON. Absolutely. 
CHAIRMAN PENDLETON. Why don't you guys do what you want to do 

in the beginning, you and Mr. Pevar, and then we will hold our questions 
until both of you get through, whatever you want to say to us. 

We want to thank you for your voluminous and complete testimony that 
will be part of the record. Go right ahead. 

TESTIMONY OF ROBERT N. CLINTON, PROFESSOR, 
UNIVERSITY OF IOWA COLLEGE OF LAW 

MR. CLINTON. I have submitted a slightly revised statement correcting 
some typographical errors, my statement having been prepared in the 2½ 
working days since I was invited to testify, and I would like to request that 
it be submitted for the record. 

CHAIRMAN PENDLETON. So ordered, without objection. 
[The document was entered into the record as exhibit no. 11.] 
MR. CLINTON. Additionally, I'd like to briefly summarize my comments 

and react generally to the testimony I have heard so far by putting the 
question that I think is before this Commission in some perspective. 

In my view, what I have heard at least today ignores a fundamental 
point, and that fundamental point is the single·most fundamental right that 
Indian tribes and their members have is the right ofsovereignty. It is in fact 
a very hard-fought-for and hard-bargained-for right. 

Ifyou look at the Treaty ofNew Echota-that is the removal treaty that 
Assistant Secretary Swimmer's tribe signed in 1835 with the United 
States-it bargains carefully for that right of sovereignty, and in fact 
guarantees that the Cherokee will never be included within the boundaries 
of any State or subjected to State law because the Cherokees insisted on 
that right of sovereignty, and that was viewed as a fundamental right. 

Additionally, most of the removal treaties, indeed most treaties setting 
aside Indian land for reservations, were doing so to protect the self.:. 
governing autonomy of Indian tribes. And I think that's a critical point. It 
is a treaty right. Nobody is suggesting we're going to give back to the 
Cherokees the Southeastern United States that they ceded in exchange for 
our promise to protect that right. Certainly, we abrogated or at least 
modified and to some extent hurt the Cherokee right of self-government 
when we broke the treaty and included them in the State of Oklahoma. 

Having said that, that didn't take away their right of self-government. 
Their right of self-government remained. 

The second point I want to make by way of perspective, aside from 
indicating that right of self-government was bargained for and is a basic 

77 



right of Indian tribes and their members, is to note the tribes are different 
than States in the allocation of power. 

Why? The States and their people, or at least some of their people, were 
in fact part of the bargain that created the United States. They were part of 
the delegation of authority in "We the people of the United States" to the 
Federal Government in the Constitution. The tribes at the time were not. 
They didn't participate in that authority delegation. They never delegated 
any authority that they maintained as an original right to the Federal 
Government. Instead, that's the reason for the theory that the Indian tribes 
retained only that which they have not given away by treaty or otherwise. 

As a consequence, the Indian tribes have, in my judgment, even a 
greater claim to legitimate sovereign authority than do the States. It is a 
basic right. It is a right that they bargained for. It's a right which we 
promised them. And to enlarge the scope of Federal authority, as I have 
heard discussed today, to impose on nonconsenting tribes and often 
nonconsenting tribal members, because nobody has proposed putting what 
we have discussed today up to a vote of the tribal membership-to impose 
that on tribes is, in fact, a diminution, a taking away of that which we 
promised the tribes in exchange for their land. 

That is my overall comment. 
Now, I want to be a little more specific about a couple of very quick 

points. First, the Indian Civil Rights Act is not, in my judgment or on its 
face, a jot-for-jot incorporation of every item-

CHAIRMAN PENDLETON. What does that mean, ''jot for jot"? 
MR. CLINTON. Jot for jot, meaning exactly what the constitutional item 

means in the Constitution. It's been used by the Supreme Court to discuss 
the incorporation doctrine: It is not a jot-for-jot incorporation. My 
statement indicates a couple of differences. I want to highlight one 
critically important difference, and that is in the area of the right to 
counsel. 

While I think there are exceptional abuses-they are not systematic; they 
are episodic-of certain civil rights in Indian country, and it may be the 
overall situation at Red Lake is in fact one of those. I heard discussed 
today the denial of "the right to counsel" at Red Lake because people who 
were admitted to State bars could not become members of the bar of the 
Red Lake Tribe. The Red Lake Tribe as a sovereign tribe has a right to set 
its own bar requirements, and those bar requirements do not need to 
include formal legal education. 

States and the Federal Government did not have formal legal education 
in their bar requirements for 150 years. I don't think that means that for 
that period they denied the sixth amendment right to counsel. Likewise, I 
don't think the bar requirements for the Red Lake Tribe deny the right to 
counsel. That doesn't mean there aren't other abuses at Red Lake. There 
very well might be. 
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That is but an illustration of the fact that the ICRA does not mean 
exactly in applications to tribes which, for example, may have lay judges 
and lay prosecutors, where an attorney representing the defense is likely to 
be more disruptive of the system than a lay advocate. That does not mean 
that in fact there aren't rights. There are, but they are balanced rights that 
must be accommodated to the realities of the Indian country, and in fact 
that's what Congress did. 

Furthermore, the discussion I heard today seems to suggest that there 
aren't remedies for violation of rights. The thrust of my statement, I think, 
is to suggest that under current existing law, without any changes, legally 
remedies exist. Whether they are being used well, whether they are being 
fully implemented, whether the BIA is fully implementing the authority it 
has-those may be different questions. But those remedies exist, and I want 
to summarize them. 

One, clearly the Martinez decision recognizes the tribal courts and other 
tribal institutions are appropriate law-applying institutions to, in fact, apply 
and enforce the Indian Civil Rights Act. I'd be the first to concede that 
some tribal decisions, like some State decisions, for that matter some U.S. 
Supreme Court decisions with which I disagree, might be read as possibly 
not enforcing civil rights. 

But as I sit down and read the reported cases, many of those cases 
represent remarkable efforts of tribal judges to, in fact, enforce the civil 
rights provided under the Indian Civil Rights Act. In fact, some of them 
are very courageous decisions. I cited the Chapoose case in my statement in 
which a tribal judge went out of his way to hold something the U.S. 
Supreme Court is not prepared to hold with respect to a Federal court, and 
that is that the council couldn't take away his jurisdiction to enforce due 
process. 

The prevailing law in 'the Federal courts, though I happen to disagree 
with it and think it's wrong-I've written two articles on the subject-is, 
under Ex parte Mccardle, Congress can take away the Federal court's 
jurisdiction to enforce civil rights. I think that decision is wrong. But 
notice in essence an Indian tribal judge was prepared to say that he had 
more authority than even our Federal judges have to enforce the 
requirements of the Indian Civil Rights Act. 

Now, why have Indian judges assumed that responsibility? I think they 
have assumed it, and assumed it recently quite well, because they have the 
primary responsibility, because Martinez gave it to them. In short, Martinez 
is responsible for the development on many reservations of a very healthy 
attitude with respect to civil liberties. 

The Winnebago Tribe, for example, just set up a tribal court after a 
retrocession of Public Law 280 jurisdiction. They also simultaneously 
revised their constitution to incorporate a Winnebago Bill of Rights 
paralleling the ICRA in order to assure that their tribal institutions did in 
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fact honor ICRA rights. It simply is not true that on most reservations in 
this country tribes and tribal institutions are ignoring rights. On many, 
maybe most, they are doing an honest, serious job of trying to enforce 
them. Abuses exist. They also exist in the Federal and State system. Any 
solution should not be systemic. It should, in fact, address the abuses, 
which are not, in my judgment, systemic. 

A second remedy. I pointed out that Martinez does not mean that 
Federal and State courts in the civil realm have no role whatsoever to play 
in the enforcement of the Indian Civil Rights Act. Where extraterritorial 
force must be given to a tribal judgment under comity or full faith and 
credit, and where that judgment is taken in to a State or Federal court for 
enforcement, as Commissioner Destro knows because I know he teaches 
full faith and credit, that court will be required to look at whether the 
judgment comports with due process, which means whether it comports 
with the ICRA as far as I'm concerned. 

In short, there already is a remedy in Federal and State courts for abuse 
of Indian Civil Rights Act rights after the tribe has rendered its judgment 
and extraterritorial force is sought. 

Furthermore, I think there are existing remedies in the BIA. I would not 
necessarily say that the BIA has an active policy. Maybe they should do 
more, but let me outline legally that which exists. 

First, the BIA approves tribal constitutions adopted under the IRA. 
Surely it can choose to disapprove them when they do not comply with 
ICRA guarantees. 

Second, under those constitutions the tradition has been, though the 
policy is changing, to, in fact, require some or all ordinances-it depends 
on the tribal constitution-to be approved by the Bureau. Certainly, in 
exercising that approval requirement, the ICRA and the rights thereunder 
are relevant. 

Third, control of funds. We have already heard about section 450(m), 
and we have heard a debate about including language in contracts or not 
including language in contracts. The statute, 450(m) of the Indian Self
Determination Act found in Title 25, authorizes the recission of contracts 
where rights are violated. And I assume that includes rights under the 
Indian Civil Rights Act. 

You don't need language in a contract to do that. It's in the statute. It 
doesn't make any difference what the contract said or whether it even 
included the boilerplate language that apparently is found, though I have 
never read the contract, in the Red Lake contract. The statute authorizes 
the BIA to do that, and judicious use of that can oversee the enforcement 
of civil rights. 

But there is a big difference between asking for a direct remedy, saying a 
litigant can go into court and get an order, and asking the Federal 
Government to provide basic oversight. This is not a direct remedy. It's a 
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vehicle for oversight, and that oversight exists under existing law and 
should be used. 

Furthermore, the BIA has taken the position-I have cited the cases
that it chooses what government it's going to recognize for purposes of the 
government-to-government relationship between the tribes. Just as the 
United States, when it recognizes the Government of Chile, makes a 
decision-what is the lawful Government of Chile with whom the United 
States as a sovereign is going to deal? The United States Government 
decides who is the lawful sovereign that it's going to deal with. 

Now, that doesn't mean it can displace a tribal government. It can't, any 
more than it can or should-maybe it's that it should-displace the 
Government of Chile. 

On the other hand, it does make an independent decision as a sovereign, 
and therefore election dispute issues-I know the Commission has heard a 
number of them-can be remedied through that BIA oversight. 

My final point is that even if it's not an election dispute issue, insofar as 
the United States maintains a government-to-government relationship with 
a sovereign who we believe is flagrantly disregarding civil rights or 
persistently grossly abusing them, we would in an international arena ask: 
should we continue our government-to-government relationship? With 
terrorist nations, Libya, we break diplomatic relations. 

Ultimately, I think that power exists with respect to Indian tribes, 
although I think it requires congressional approval. Therefore, the BIA 
can and should receive information on ICRA compliance. It should not, 
however, try to remedy the individual case but should use the power that 
it has with respect to contracts, with respect to the government-to
government relationship, to provide negotiation room so that we have a 
negotiated arrangement between two sovereigns, like the early treaty 
arrangement we had wjth tribes, not an imposed arrangement of that 
arrangement which violates potential rights which this Commission or the 
Congress may deem appropriate. 

My last point is about Federal judicial review. We have had a number of 
proposals about Federal judicial review here. I would say if one believes, 
as I do not, that there is systematic and widespread violation of the ICRA, 
a return to pre-Martinez law is not in order. Professor Laurence and I may 
be playing in the same ball park, but on this issue we are not on the same 
team. In fact, I would submit that if we are going to take tribal sovereignty 
seriously, the basic right of tribes to make their own laws and be governed 
by them, promised in treaties, in returning to pre-Martinez law treats them 
as less than States. 

Why? In a civil rights situation where a State court adjudicates rights, 
you cannot, with the exception of habeas, which alreapy exists for tribes, 
go into Federal court and say, "Oh, no, the State court was wrong; the 
right is otherwise." That decision is, to use a lawyer's term, res judicata. It 



is final. There is only one review mechanism available in Federal law for 
State court decisions which deny civil rights. What is that one review 
mechanism? It is review in the United States Supreme Court. 

I would submit that if one believes-and I do not-that in fact there are 
systematic widespread violations of the ICRA, that the only means which 
accommodates the promise of Indian tribal sovereignty, which we 
solemnly made to tribes, and the concerns about civil liberties, which I 
share and have heard voiced here, would be to provide the same kind of 
review mechanism in the U.S. Supreme Court from the decisions of tribal 
courts. In short, at most the Article III review should be in the U.S. 
Supreme Court, and I don't fully subscribe to that solution because today I 
have bee~ shown no widespread systematic violations of the ICRA, and 
instead believe that on most reservations most tribes are making a diligent 
serious effort within the limits of their budget and shrinking Federal funds 
to, in fact, accommodate civil liberties. 

Thank you. 
CHAIRMAN PENDLETON. Mr. Pevar. I think we want to get this all out 

on the table, and then we can have some spirited or nonspirited discussion. 

TESTIMONY OF STEPHEN L. PEV AR, REGIONAL COUNSEL, 
MOUNTAIN STATES, AMERICAN CIVIL LIBERTIES UNION 

MR. PEVAR. Thank you, Chairman Pendleton. Since you began by 
discussing sports with Professor Clinton, at some risk I will point out I'm 
from Denver. 

[Laughter.] 
CHAIRMAN PENDLETON. You mention that in this room at great peril. 
MR. PEVAR. I do appreciate, though, that the chairs are orange and blue, 

Denver's colors. 
[Laughter.] 
CHAIRMAN PENDLETON. You know, I'm from San Diego, but I still have 

four Redskin season tickets. I find no comfort in my being from San Diego. 
COMMISSIONER DESTRO. While we're talking about this, I grew up 30 

miles from Cleveland, and that doesn't make me very happy, either. 
MR. PEVAR. I'll try to make my points and leave this town pretty 

quickly. 
[Laughter.] 
MR. PEVAR. First, a moment on my background. For the last 11 years I 

have been regional counsel with the American Civil Liberties Union, and 
in that capacity I supervise ACLU cases in 11 States. For over 3 years, 
from 1971 through 1974, I worked for South Dakota Legal Services on the 
Rosebud Indian Reservation. For the past 5 years I've taught Indian law at 
the University of Denver Law School. I'm the author of The Rights of 
Indians and Tribes by Bantam. 
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And I have litigated quite a few Indian rights cases, including the first 
ICRA case that went to a U.S. court of appeals, Luxon v. Rosebud Sioux 
Tribe. The decision in that case was that the ICRA did provide a private 
right of action. That was the position we took. That case eventually was 
overruled by Martinez. 

The discussion of enforcement of the ICRA should be divided into three 
parts, and that's how I will divide my comments. 

The first is whether the ICRA is being violated. If it's not, then we can 
close our books and go home. 

The second is: if it is being violated, where is it being violated, and how 
is it being violated? What is the nature of the problem? 

And the third question, once we have handled the first two, is: how do 
we stop it? What's missing? What do we have to do to correct the 
problem? 

The first question: is the ICRA being violated? That question is no 
longer open to serious debate. You now know what people in Indian 
country have known for a long time, and that is there are massive and 
pervasive violations of basic fundamental liberties, liberties that are 
guaranteed in the Indian Civil Rights Act, and that people are suffering as 
a result. The situation is shocking and it's sickening. 

I want to read a statement that one of the Senators of the subcommittee 
that eventually proposed what ~ecame the Indian Civil Rights Act said in 
December of 1967, a few months before the act was passed. This statement 
by Senator Hruska of Nebraska was in support of the passage of the act. 
And as I read it, see how it applies today, two decades later; 

Mr. President, as the hearings developed and as the evidence and testimony were 
taken, I believe all of us who are students of the law were jarred and shocked by 
the conditions as far as constitutional rights for members of the Indian tribes were 
concerned. There was found to be unchecked and unlimited authority over many 
facets of Indian rights. There was a failure to conform to many of the elemental and 
traditional constitutional safeguards. The Constitution simply was not applicable. 

The ICRA was passed two decades ago, and on many reservations today 
it might as WC;lll never have been enacted. 

Commissioner Pendleton, you read from the testimony of the Rapid City 
hearings. When I read the same testimony, I came across another discourse 
that I believe warrants repeating. You asked the Chairman of the 
Cheyenne River Tribe this question: 

"Question: In other words, there is no such thing as free speech or 
freedom of the press or any of those activities on the reservation?" 

"Answer: No." 
The answer to the first question is resoundingly, "Yes." The ICRA i~ 

being violated. Indeed, I don't know of a single Federal civil rights law 
that is being violated so pervasively as this one, without recourse. 
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So we move, then, to the second question: what is the nature of the 
problem? How widespread is it? 

The nature of the problem is that it is pervasive, and it exists on every 
level of tribal government, from the tribal council to the police officer. 

I did not prepare a written statement. However, I do have, for the 
Commission's benefit, several documents. 

The first document is a list of 24 Federal cases that were decided in the 
years 1972 to 1978, in other words, pre-Martinez. These are limited to t4e 
non-habeas corpus cases, the ones that today do not have a voice, and that 
is broken into 17 different categories. And listed in there, in the abuses that 
were alleged, and many of which were found by the Federal courts, are 
abuses that go to the core of government, that go to the very foundations 
of any governmental system, including the tribal government. They dealt 
with election fraud; they dealt with keeping people off the tribal rolls; they 
dealt with an interference or a refusal to obey the tribe's own laws-not 
the ICRA but a deliberate ignoring of the tribe's own written laws; 
banishment from the reservation; the taking of private property without 
compensation. 

The second document that I would like to submit is a list of 19 subject 
areas that I have taken from the Rapid City hearings that, once again, 
illustrate that the same problems that initiated the passage of the Indian 
Civil Rights Act, that initiated the lawsuits that were filed right after the 
passage of the Indian Civil Rights Act, still go on today. And in the 
hundreds of pages of testimony that this Commission has already 
transcribed, you will find dozens-dozens-of shocking and horrible 
violations of rights that 200 years ago this country decided were 
fundamental civil liberties, that no one within the borders of this country 
should ever endure. 

The third document is something that I received earlier this week. As it 
happens, I receive in my office, on a fairly regular basis, telephone calls 
and letters from Indian people in the 11 States that I supervise, telling me 
of allegations of denials of their basic civil liberties. And in every instance, 
unless they are being incarcerated, in which case they could use the habeas 
corpus provisions of the Indian Civil Rights Act, I must tell them that they 
are screwed without any recourse, that there is nothing I can do for them 
and there is nothing anyone can do for them outside of their own tribal 
government. And in 99 percent of those cases their response is, "But that's 
the very people who are causing me this problem.'' 

And I say, "Then you have no recourse." 
This third document-in fact, there are three documents attached to 

that-is a letter written from a member of the Oglala Sioux Tribe who lists 
four different ICRA violations, and three of those were found by agencies 
within the tribal government to be in fact ICRA violations, and those 
agencies, such as the personnel board, ordered some kind of relief. 

84 



That prompted the tribal council to pass a resolution 87.66 that 
essentially negated and overrruled those tribal court or tribal agency 
decisions-ex post facto, after the case-and it establishes sovereign 
immunity of the tribe. So that no one, to this day, can sue the Oglala Sioux 
Tribe for violations of the same fundamental rights that would drive you 
and me to a Federal court in a heartbeat. 

MR. HOWARD. What is the name of that case-the case on the Pine 
Ridge Reservation that you're referring to? 

MR. PEVAR. Well, there are four of them. Margaret Moore. 
MR. HowARD. I ask because we did receive that resolution recently, and 

it was quite a surprise to us because we had held a hearing in Rapid City 
focusing on Cheyenne River, Rosebud, and Pine Ridge, and we thought 
we had raised a great many questions about sovereign immunity, and the 
one exception we found in.that hearing was the Oglala Sioux. Chief Judge 
Robert Fast Horse was fairly successful in administering his court and 
seeing that sovereign immunity was waived. He has since departed, I 
understand, and now they have reasserted sovereign immunity. 

MR. PEVAR. And it wouldn't matter if he were still there because the 
council has now passed this, and his hands would be tied. If he were a 
responsible jurist, he would have to obey this tribal law. 

Anyway, I would like to submit those documents. 
CHAIRMAN PENDLETON. Without objection, so ordered. 
[The documents were entered into the record as exhibits nos. 12, 13, and 

14.] 
MR. PEVAR. Then we move to the second half of the second guestion, 

which is: where is this happening? How widespread is the problem? 
Professor Clinton has simply stated he doesn't think it is widespread. I 

can state with the same surety it is widespread. None of us has researched 
that, and I, with honesty,. cannot say that it is widespread or not 
widespread. I do feel the Commission can fmd out and that the evidence is 
out there. 

We know for certain that South Dakota is a legal no-man's land. There is 
not even free speech on some reservations. But how widespread this is
what I would recommend is that on many reservations there are legal aid. 
offices; there's an Indian Bar Association; there are U.S. attorneys. I would 
recommend that inquiries be made to see exactly how widespread this is. 

We know from the court cases that are contained . in my first list that 
many tribes throughout the United States have been guilty of ICRA 
violations. Whether that same number exists today or whether it is more or 
less, we don't know, but that is something very important to fmd out. 

The final question is: what should we do? What should this Commission 
recommend? 

This is a difficult and challenging question. It is difficult and challenging 
for two reasons. 
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First ofall, there are two legitimate and competing interests at stake. On 
the one hand is tribal sovereignty, which has been recognized, as Professor 
Clinton has eloquently stated, for as long as our country has been in 
existence. On the second hand, and a competing legitimate interest, is the 
right of individuals to basic human values, the values upon which our 
country was founded, and the values upon which we even judge other 
countries. 

What would we think of a country that does not guarantee free speech? 
What did we think when a court in the Philippines decided that the killing 
of Aquino should not be punished, that there was no recourse there? What 
do we say to ourselves about the government of that country that would 
permit that? And yet, those are the kinds of things that go on within our 
own borders on Indian reservations. 

Another reason why this is challenging and difficult is that the possible 
remedies are enormous. On the one hand, you could adopt something like 
Professor Clinton has stated, which still leaves the remedies with the tribe. 
For example, you could order, or Congress could somehow enforce or 
pass legislation if this was necessary, that would fund the BIA to fund 
tribes for better law enforcement, but still leave it within tribal forums to 
enforce the ICRA; to the other extreme, and that is a law that essentially 
overrules the Martinez case, that would create a private right of action for 
Indians. 

One thing is certain. Something must be done. Not only are people 
suffering, but tribes are suffering. As several of the witnesses pointed out, 
this type of injustice, especially where a tribe is ignoring its own laws and 
creating protections in which individuals cannot even sue their tribes, 
creates a disrespect and a contempt for the tribe itself. 

History has shown-and I'm fearful of tribes for their sake if we allow 
this to go on-that any government that ignores the essential rights of its 
citizens will not exist. And I think part of the reason why tribes are in such 
disarray today is because in 1934 we imposed upon them a new form of 
government without also providing restrictions on governmental power, 
without providing the limitations that every society has to control 
governmental abuse. 

Now, where I leave off from Professor Clinton is that I do not see a 
viable alternative other than a private right of action. However, I must say 
this. You would be doing a disservice to Indians and to this country if you 
have a knee-jerk reaction to the problems on Indian reservations and say 
that just because there is not free speech there must be access to the 
Federal courts. 

What I feel is the only proper analysis is that we should enact a remedy 
that is the least drastic remedy possible that will accomplish the goal of 
enforcing civil rights. I am open, and I feel the Commission should be 
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open, to the possibility that something short of a private right ofaction will 
accomplish our goals. However, thus far I am not convinced that there is. 

So what I will do is state my case for the extreme remedy, and that is a 
private right of action. However, even in offering it, I wish to advise the 
Commission that I am not saying by this that something short of this 
cannot work. I have not seen any evidence, however, that it would. 

The reason why I propose a private right of action; a legislative 
overruling of Martinez, is for at least the following five reasons-and this 
comes from my human personal reaction to having lived on an Indian 
reservation and having had streams of people come into my office, and still 
today as an ACLU attorney having people call me and say, "I've just lost 
my job without a hearing"; "they just took away my land assignment"; 
"they just evicted me from my house because I supported the last 
candidate." And knowing that those people have nowhere to turn, I 
support a private right of action. 

Number one, a private right of action guarantees that the remedy lies 
with the victim. The victim does not have to appeal on bended knee to the 
Bureau of Indian Affairs or to anyone else. That victim can go into Federal 
court and seek redress. I would not want my free speech to be dependent 
on a BIA official, and whether that BIA official thinks that maybe I should 
move someplace else or not, which I agree was a horrible suggestion or 
comment-

CHAIRMAN PENDLETON. That was made by the BIA. 
MR. PEVAR. Yes. 
CHAIRMAN PENDLETON. Someone referred to that earlier. I just want to 

point it out at this point since you've made it now, and so there'll be some 
continuity in the record, but it was made by Mr. Swimmer himself that if 
you want to move, you can get some other rights. 

MR. PEVAR. Yes, that's an embarrassment. Since you're a man of color, 
that's like telling a black man that if they don't like the busing situation in 
Alabama, they can move to Massachusetts. 

I found that offensive. 
The second reason is that the alternative of leaving rights with the tribe 

hasn't worked. Even the electoral process, as some people within the BIA 
have suggested as being the remedy-well, if this government is not giving 
you your rights, wait 2 years or 4 years and vote them out of ·office. 

Civil rights are not subject to majority rule. In fact, that is the nature of 
civil rights. They are antisovereignty. They are antigovernment control. 
Everyone in the United States can vote to take away my free speech and 
the Bill of Rights guarantees it. It is not an answer to tell someone who 
calls me up that, "Well, wait 2 years and vote that person out of office." 
Our governmental values are antagonistic to that very concept. 

The third reason why I support a private right of action is that the 
alternative of leaving it with government agencies hasn't worked. We had 
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testimony today that the BIA doesn't want the responsibility, hasn't 
exercised the responsibility that it does have. Indeed, as Professor Clinton 
pointed out, the BIA could already do a lot more than it is doing, and I feel 
it is irresponsible for not doing. They have the responsibility to-oversee 120 
tribes and their constitutions and their laws, and to my knowledge they 
haven't ever done anything to disapprove a tribal law or a tribal 
constitution based on the ICRA. 

Even under the 638 contracts, once again-and I haven't read that law 
in a little while, but as I recall it says that the tribe can be permitted to take 
over a Federal program, an otherwise Federal program, and operate it 
itself, if it proves that it will do so consistent with Federal law. 

So the enforcement opportunities are there. And the BIA is ignoring 
those responsibilities. 

Moreover, as the Commission has already pointed out, the sanctions that 
the BIA would have are unconscionabie anyway. Because what would the 
BIA do? Simply increase the harm to the very victims that are already 
suffering from it. And history has shown that where you have such drastic 
penalties, they aren't used; it is too drastic. 

The fourth reason is that several rules were created by the courts during 
1972 to 1978 that ameliorate the harshness of the ICRA. 

Number one is the courts require an exhaustion requirement. That can 
either be part of the legislative history of an amendment, or I'm certain 
that the courts are going to require it anyway. So essentially, only those 
tribes that are violating the law will find themselves faced with an ICRA 
challenge in Federal court because litigants must first use all available 
tribal remedies. 

The second thing is that the courts required that the ICRA be 
interpreted consistent with tribal values, that, in other words, the ICRA is 
not necessarily coextensive; it is not necessarily parallel with the Bill of 
Rights. And several people-I think you, counsel-asked for citations to 
cases on that. Three that come off the top of my head-and two of them 
are listed there, the White Eagle case and the Howlett case, and then one 
that's not on there, the Wounded Head case. 

To give you an example, as I recall, the Eighth Circuit ruled that the 
25th amendment-I believe it's the 25th amendment-which lowered the 
voting age from 21 to 18, even though that is part of our Constitution, it 
wouldn't necessarily be applied; and indeed the Eighth "Circuit ruled that it 
wouldn't be applied to an Indian tribe, which showed that its tribal value 
and its tribal customs were so important in requiring a voting age of 21 that 
in that instance the due process and equal protection clauses of the U.S. 
Constitution would not be knee-jerkedly applied to an Indian reservation. 

So there already is that kind of safety net for tribes in the ICRA. 
Finally, a private right of action can include that the remedy be limited 

to declaratory and injunctive relief. I feel that this should be something left 
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up to the tribes, just as it is left up to the States. However, we at least will 
know that when basic fundamental rights are being violated, Indians can 
go to a Federal court and knock on the door and say, "At least get them to 
stop." 

The fifth and final reason why I support a private right of action is 
essentially this, that in the final analysis only those tribes that are violating 
the law have anything to worry about. Someone may say, "Well, what 
about the frivolous suits, that they may eventually have to go into Federal 
court even in those situations in which they are going to wind up 
winning?" The only response I have to that is that it is a small prici;: to pay 
for human decency. That is a situation that State and Federal governments 
face today too..Sometimes you win and sometimes you lose. But the 
problem is not closing the courthouse door. 

I want to close with just a personal note. There probably is no place in 
the free world today in which someone does not have free speech, and 
where someone who is denied free speech has no recourse than within an 
Indian reservation, within the United States of America. I am ashamed by 
this. 

I appreciate Professor Clinton's point that sovereign immunity is 
something they bargained for, and that all other things being equal we 
should let them have it. There comes a point in time-and this country 
made this decision over 200 years ago, and every country in the free world 
has followed suit-there comes a point in time when you say, "I have to 
make a choice. There are certain human values that our system of 
government acknowledges and respects and judges others by. We cannot 
permit this to go on." 

CHAIRMAN PENDLETON. Thank you, gentlemen. 
Before we go to questions, let me make a comment. This Commission's 

mind is really open, and I think the fact that we have had balanced 
testimony throughout all this process is an indication of that. We realize 
this is an extremely difficult situation, as you have indicated, Mr. Pevar, to 
make some recommendations to Congress and to the administration. When 
we make one, or make several if that's the case, we want to make certain 
that we are doing what is in the best interests of the people who are to be 
the recipients of the kinds of recommendations we would make if our 
recommendations were considered for public policy. 

I think the three of you have outlined some extremely important 
parameters of that recommendation development. And I think, speaking 
for my colleagues, we need you to be aware of that. That is why I said in 
the beginning that there is absolutely no way we could close off this record 
today. We have too much material to look at. We haven't had a chance to 
see it all. And I'm certain that my colleagues in carrying out their 
responsibility want to be able to review every piece of paper that we have. 
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COMMISSIONER ALLEN. We'll tell you when it begins to be repetitive, 
Mr. Chairman. 

CHAIRMAN PENDLETON. When I used to teach school, Dr. Allen, I used 
to say to my students, "If you don't hit me in the first paragraph of your 
test paper, you don't have me at all. After that point I begin to stop 
reading." . 

But I think you need to know and the other witnesses need to know that 
there is no rush to judgment; there is no rush to judgment. If anything, we 
need to make certain that we know exactly what we are doing. And there 
is one person I know that will not let us rush to judgment, and that is 
Commissioner Destro, who has slowed us down on more than one 
occasion so that we don't make this mistake. I think, in all respect to him, 
there's been one instance where he has slowed us down where we have 
been able to do some things that we think could make a difference in how 
what we recommend is acc.epted, and I must applaud him for that. 

So don't look to tomorrow morning's paper to see that three Commis
sioners have decided, "This is what we do with ICRA, and this is what we 
do to Congress." That will not be the case, and there will be many moons 
passed, if you will, before we come to the point of saying, "Here's what we 
recommend," and I'm certain that a lot of you will know about that at the 
time we feel comfortable with doing it. 

I'm being extensive with those remarks so you will understand what I'm 
saying. I appreciate your testimony. 

Counsel. 
MR. HOWARD. Just very briefly. Mr. Pevar, you are right to say that 

ICRA complaints can no longer be sent to the Department of Justice, or at 
least the Department of Justice can no longer do anything about them, so 
you seem to be getting a great many of these complaints. The Commission 
can receive those complaints. We have received a great number of 
complaints since we started this project 2 years ago, and if you would like 
to forward those complaints that you've received to us, we'd be very 
happy to have them. 

MR. PEVAR. What can you do with them? 
MR. HOWARD. What can the Commission do about anything? We can 

make findings and recommendations and report to Congress and the 
President. The crux of the matter of ICRA enforcement is to gather the 
facts, to base any recommendations we may make on data that is 
nationwide. 

MR. PEVAR. Well, part of the documents I submitted you can consider as 
four separate complaints. They were presented to me that way. And my 
response was, "I would like to present them to the U.S. Commission, but 
unfortunately there is nothing you can do outside of tribal remedies, and 
you have exhausted those already, so you're out of luck." 
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MR. HowARD. I understand, but we can use them in writing our report. 
We need to digest these things. We are continuing to gather information 
from the tribes, as Chairman Pendleton said in his opening statement. We 
submitted a letter to the Department of the Interior-you may have seen it, 
dated December 9-which enclosed a nine-page questionnaire. And a 
great many of those questions had to be sent directly to the tribes because 
the Bureau did not have that information. I'm talking about the number of 
ICRA complaints brought, the numbers of instances in which sovereign 
immunity is raised as a defense. We are still receiving that information. It's 
coming in slowly but hopefully surely. 

COMMISSIONER DESTRO. One of the suggestions you made strikes me as 
being useful, and we might want to

MR. PEVAR. I hope after all that
[Laughter.] 
COMMISSIONER DESTRO. In terms of information gathering. There are a 

lot of useful suggestions in there. But our focus in sending out that 
questionnaire was on BIA and obviously, since they didn't collect the 
information, to the tribes. It seems to me if you could help us and if others 
could help us in terms of who else we ought to send a copy of that 
questionnaire to-we know with respect to the reservations how to find 
the legal aid office on the reservations that we've dealt with, but you 
obviously have more access like who should we send it to? Who is the 
network? 

MR. PEVAR. Here's an important name and telephone number for you. 
The Legal Services has an Indian law backup center, and that Indian law 
backup center gives backup work to all the Indian Legal Services in the 
country. The fellow in charge of that now is Steve Moore. His telephone 
number is (303) 447-8760. And I believe he has the name and address of 
the director of every Indian Legal Services program in the United States. 

CHAIRMAN PENDLETON. Commissioner Destro is making that request 
because we only visited two locations. It is impossible, under the 
constraints that this Congress has placed upon us, the budgetary con
straints and the muzzle constraints about what we can say, maybe, for us to 
go much farther with this. We might be able to make some other 
arrangements. But the thing is we want to be able to use as many resources 
as are there to be able to collect what we think is important information. 

And I understand that my letter to Secretary Hodel is all over this 
country, so if you don't have a copy, we'd be glad to give you a copy of 
the letter to Secretary Hodel so you can see what kinds of questions we are 
asking of the tribes. 

COMMISSIONER DESTRO. Do you know whether or not they collected 
data? Do they collect that kind of data in some kind of a tabular form? 
Because when I did volunteer work at Legal Aid in Cleveland, we had to 
fill out a little form that I assume went into a computer bank somewhere 
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that justified the funding levels that they were going to be asking for the 
next year. Now, whether or not that is easily retrievable from whatever 
data banks-but does somebody mark on a Legal Services intake sheet that 
this might be an ICRA claim? 

MR. PEVAR. We used to do that also when I worked for Legal Aid. 
Again, I don't know if it's still done. 

MR. CLINTON. Could I say something about the information access 
problem for a second? 

CoMMISSIONER DESTRO. Yes. 
MR. CLINTON. There is a footnote in my statement which suggests that 

there is a problem, but it's a problem of collection of the cases and 
publication. I know if I want to find out whether States are honoring the 
constitutional amendments, I can trot into my law library and take a look 
at the reported decisions. While the Indian Law Reporter has episodically 
collected those decisions which are sent in, there is no systematic reporter 
that collects all the tribal decisions. 

I happen to think that education is an important answer in the questions 
here, and if in fact there were such a reporter system, hopefully funded 
with some dollars that would subsidize it so the tribes that are poor can 
afford it, it might come as a surprise to some tribes that, yes, there are 
other tribes that realize that there is an exception to sovereign immunity 
called Ex parte Young, and yes, you can sue a tribal official without 
involving sovereign immunity, and yes, that's a classic part of some tribe's 
jurisdiction. 

I think that such a reporter system that is systematic, instead of sort of 
voluntary in a way the privately funded Indian Law Reporter system is, 
might be very, very helpful both to give government and this Commission 
the information which it is seeking but also to help elevate and educate the 
level of legal discourse among both law-trained and paralegal judges on 
these kinds of questions. 

Now, it is quite true that a judge at Oglala is not going to have to follow 
the decision of a judge on the different sovereign immunity statutes from, 
say, Colville. But I think that knowing other tribal judges are doing certain 
things to ~nforce the Indian Civil Rights Act-and they are-would be 
very, very helpful and would basically solve two problems at once. 

CHAIRMAN PENDLETON. You bring to mind that I had a chance to speak 
to the Indian Tribal Court Clerks in Reno last year-Counsel Howard and 
I went out together-and found them extremely interested in the kind of 
thing that we are doing. But what I found even more important is that they 
had never seen what we have put out called the Indian Civil Rights 
Handbook. And the request for that handbook from people was just 
outstanding. We came back and had to mail out copies to people. 

I think what you are saying is that if we can pass out more information, 
people can begin to make some of their own decisions with respect to this, 
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but how far we can go with that jurisdictionally or budgetarily I don't 
know, but your comments bring to mind that session. 

CoMMISSIONER DESTRO. Let me just add while we're on the subject that 
one of the recommendations we might consider would be that we know, I 
think it's fair to say, that the tribes don't have enough money to consider 
anything like access to LEXIS. And I do know that a lot of the deal Mead 
has cut with a lot of the State judges is, "You send us your opinions and 
we'll give you a free terminal." That's the way to get the stuff. But the 
Federal Government does, in fact, have its own system called JURIS, 
which might be expanded to have an Indian law database in it so you could 
just search it as part of the Federal Government's trust responsibilities. 

But that's on the law side. What I was asking about, although I think it is 
certainly relevant but we need the fact side, too, and we talked about 
around this table, and Commissioner Berry made the comment two 
meetings ago, I believe it was, that there really are no new ideas. But it is 
really impossible to find out exactly how many Federal civil rights claims 
there are and under which statutes because everybody has incompatible 
databases, and wouldn't it be nice to have a nice consistent database, that 
we could pop into the database any time we wanted to and find out what's 
going on. 

And that's why I asked the question, do you know whether they still fill 
out those sheets, and is there some way, even to recommend that Congress 
fund some money, to pull that information out, because they shouldn't be 
making laws based on no information, although they do it all the time. 

CHAIRMAN PENDLETON. Can we move to some questions? I think we 
are almost catching up with ourselves here, and I think the record speaks 
for itself, but there are probably some questions we need to ask you and 
you need to respond in a way that makes it an even better record. Brian. 

MR. MILLER. I was going to say for the sake of time I will limit myself to 
one comment and one question. 

The comment is we spoke of balance a minute ago, and I just wanted to 
comment for the record that we did invite other witnesses that would have 
considered themselves unfriendly witnesses, but they have either declined 
or have not been able to make it after accepting. 

The question is addressed to Mr. Pevar, and that is, I wanted his 
thoughts on how a study of the Indian Civil Rights Act compares to other 
studies of civil rights. I thought, since you were with the ACLU, it would 
be most properly addressed to you. 

MR. PEVAR. Let me make sure I understand the question. How, for 
example, does the enforcement of the ICRA compare with the enforce
ment of the Civil Rights Act of 1964? Have there been more or less 
violations? 

MR. MILLER. Well, I guess what I was asking was: we have heard a lot 
about tribal sovereignty and a lot about difficulties in obtaining evidence of 
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violations of civil rights. I was wondering if you have any thoughts on 
whether the difficulties in ascertaining those violations and I guess 
conflicting rights of governmental units-if those problems come up in 
other civil rights investigations. I don't know if I made it clear, but I think 
you understand where I'm going. 

MR. PEVAR. I think I understand where you're going, but I think the 
two things that are most critical-and if this answers your question, 
good-are, number one, you are having violations of this Federal law; and 
secondly, I don't know of any other civil rights laws in which the 
courthouse doors are closed to enforce them. 

Whether there are more ICRA violations than more violations of the 
1964 Civil Rights Act, I don't know and I don't think anyone knows. But, 
without hesitation, I will say there are pervasive and massive violations of 
the ICRA for which there is ·no recourse. And that is something that is 
intolerable under our system of government, or should be. 

CHAIRMAN PENDLETON. Mr. Clinton, I saw you shake your head, and 
Mr. Laurence, are you just being an innocent-if you're being a sponge . 
and taking this all in, it's okay, but if you want to contribute, please feel 
free to do so. 

MR. LAURENCE. I had you to myself. I thought it was only fair to let 
those two-

CHAIRMAN PENDLETON. No, I don't think it's fair for you to cop out 
with that.. ' 

[Laughter.] 
MR. LAURENCE. I'll remain the calm voice ofmoderation, and when you 

get done with them, I'll sort of wrap things up. 
[Laughter.] 
CHAIRMAN PENDLETON. Tonche. 
MR. CLINTON. I'm really troubled by the statement that the courthouse 

door is closed. On many Indian reservations the courthouse door is quite 
open. And notice it is not just the back courthouse door is open, but as I 
suggested in my statement, if the judgment requires extraterritorial effect, 
the Federal and State courtho1,lSe doors are open to hear the violation. 
Furthermore, in certain situations, certain limited situations, there are 
other remedies that could be sought. I would be the first to confess that 
they might be more aggtessively pursued by the Bureau and the Bureau 
ought to be doing something, but the law already provides for them. 

Painting a picture that suggests that there are either no direct remedies 
or there are no indirect remedies for these violations of civil rights does 
not, in my judgment, accurately reflect the present state of the law. In 
short, one of the problems we may have may be paying more careful 
attention to that .law which we have, instead of trying to advance a 
systemwide remedy for isolated problems....!..and there are problems; I 
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would be the first to concede it-but they tend not to be systematic, in my 
judgment. 

And it seems to me the remedy which has been proposed here by my 
colleague next to me, which is a return to pre-Martinez law, not only does 
disservice to another right of Indians, the right of sovereignty, but treats 
the sovereignty as less than that of States, in contradistinction to my 
proposal which, if I thought there was a systematic problem, would be the 
first thing I think we ought to try because it represents the most limited 
intrusion on sovereignty that we can have and still accommodate an 
external review of the tribal forums. And there are forums. 

CHAIRMAN PENDLETON. Mr. Laurence, how do you feel about the 
dialogue between these two with respect to there may be some ground that 
we don't have to go to pre-Martinez? There's a difference of opinion here 
about how to do this, about what we should recommend-might be 
something in between a legislative repeal of ICRA-and I risk to say a 
word that you don't like, which is tinkering with the principle of it. But 
how do you feel about the sense of what it is that I'm saying, if not the 
substance? 

MR. LAURENCE. The substance af what you say is that you'd like me to 
referee these two? 

A good part of what each of them said, they passed in the night. The 
first half of Mr. Pevar's testimony had to do with what is going on on the 
reservations, and I am certainly in no position to say that. And Bob Clinton 
didn't say anything, I think, that really contradicted anything that was in 
that first half. That all depends upon other witnesses who are coming 
before you. 

Likewise, the first half of Bob's comments with his respect for 
sovereignty, Mr. Pevar called eloquent or something like that. I got the 
impression that Mr. Pevar does not object to Bob's recitation of the history 
of tribal sovereignty, so I don't feel as though there is any dispute to be 
settled there. 

As I recall, Mr. Pevar was very careful •before he listed his five reasons 
to overrule Martinez; he was careful to say, "Maybe there is something less 
intrusive and we ought to do the least intrusive thing." Bob's suggestion is 
that there is a less intrusive alternative, and that is certiorari to the Supreme 
Court of the United States. 

I'll referee that dispute by saying people more savvy than I would 
suggest that that is not a politically available alternative, to convince 
Congress to allow petitions for certiorari to the U.S. Supreme Court. If it 
were, I think I would prefer that to overruling Martinez. I'll let Mr. Pevar 
say whether he would prefer that if it is a viable option. 

CoMMISSIONER ALLEN. Let me ask you before you do that, to follow up 
a bit on that-because when the statement was made by Mr. Clinton-I 
was mindful of the fact that the analogy wasn't exactly complete. It is true 
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that res judicata leads to the Supreme Court, but it is also true that citizens 
of States have the option of filing allegations of violations of their Federal 
rights in Federal district court. They can file in State court or in Federal 
district court. 

Do you mean by accepting his formula to limit it to an appeal to the 
Supreme Court, or would you give the option also, tribal court or Federal 
district court? 

MR. LAURENCE. You're talking about 1983 actions that will allow an 
injunction. Really, Bob has to respond to this because Federal jurisdic
tion-

CHAIRMAN PENDLETON. Excuse me. For the sake of the record, you 
mean section 1983? 

MR. LAURENCE. Yes. 
CHAIRMAN PENDLETON. For the sake of the record, it's section 1983, 

not 1983 as a year, because those who will read the transcript will wonder 
what happened in 1983-people like me who are nonlawyers. 

MR. LAURENCE. I certainly don't remember where I was in 1983 or 
what I was doing, but I'm sure it wasn't in any way illegal. 

[Laughter.] 
MR. LAURENCE. Bob Clinton will want to respond to what section 1983 

means. He teaches the course and I don't, and there is an exhaustion 
requirement. I'll let him speak to that. 

I had Commissioner Allen's reaction when I read Bob's written remarks 
over lunch. I was sort of persuaded by Mr. Pevar, though, just now saying, 
"Let's try the least intrusive thing we can," and certainly certiorari to the 
Supreme Court is less intrusive than de novo review in district court. 

So if I thought that were a politically viable option, then based upon the 
Pevar less-intrusive remedy argument, I'd follow Bob's suggestion. I'm just 
afraid I don't think anybody in this town is going to convince Congress to 
open up the U.S. Supreme Court to writs ofcertiorari from-what would it 
be?-125 tribal courts. 

CHAIRMAN PENDLETON. What you're really saying is there is a legal 
way of looking at this, and then there is the political reality of what you do 
with the law. 

MR. LAURENCE. So I'm told. 
CHAIRMAN PENDLETON. There's a political way of looking at this whole 

thing, I think, that is different from what Mr. Clinton is saying, that the 
law makes these things available to you. I guess we could say we would 
doubt very much if Congress wpuld tinker, even in the smallest amount, 
with the Civil Rights Act of 1964 for the same kind of reason. 

MR. CLINTON. If I could address the 42 U.S.C. section 1983 problem, 
because I do teach in that area. 

COMMISSIONER DESTRO. Could I interrupt before you do? There is an 
aspect of this that it would be useful for you to address at the same time. 
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Commissioner Allen addressed a plaintiff-initiated complaint, and if you 
might wrap into your comments the civil rights removal statute, which is a 
defendant-oriented Federal remedy that may be legally available, but I 
defy most people to find a case where it has succeeded since the 1860s. 

MR. CLINTON. Actually, that question wrapped into it would have been 
my answer to it, which is while that is, at least in theory, available with 
respect to 28 U.S.C. section 1343, if I recall correctly, civil rights removal, 
the reality of that kind of removal in Federal court is virtually nil. But let's 
talk briefly about [section] 1983. 

One looks very carefully at 1983 actions that are brought successfully 
today in Federal court. They are not about abuses which occur in State 
courts. Why are they not about abuses which occur in State courts? 
Because those abuses for the most part are adjudicated in those courts. The 
decision of the court is final. 

COMMISSIONER ALLEN. Let me interrupt, because that is not the 
reference we're making. We're only talking about civil rights claims, 
whether they are against tribal councils, tribal police officers, courts, 
whatever. It is not a question of abuses within the court being reviewed on 
writs of error that we are discussing here. 

MR. CLINTON. Precisely, I understand that. But let me take that one step 
further. Since many tribes-unfortunately not as many as both the 
Commission and I might like-do in fact provide remedies of those ICRA 
violations in their tribal court structure, and since all the panelists 
conceded that going to those tribal court structures should be the first 
thing that anybody should be required to do, that is noticed different than 
1983. The entire panel here is saying that there should not be concurring 
jurisdiction in the first instance, and without exhaustion-there is no 
exhaustion doctrine in 1,983 law. Then no one is suggesting really that 
there ought to be a concurrent original action. Why? Again, it's because of 
the accommodation of that important Indian right of sovereignty, which in 
many ways is stronger, as I suggested at the beginning of my statement, 
than the claim to separate governmental status of the States. 

Now, the second thing I'd say about that, which I think is very 
important, is that if you look at the Supreme Court's recent line of 
decisions over the last 15 years with respect to 1983 cases, the increasing 
trend among those cases in doctrines like Younger abstention, and in 
doctrines like the Antitax Injunction Act ·requirements, has been to return 
to the States the front line, often exclusive handling of such constitutional 
claims, leaving the remedy to 1257 Supreme Court review. 

In short, the U.S. Supreme Court has come to the realization that an 
overly br~aci enforcement of 1983, without reference to State sovereignty, 
could in fact impinge on State sovereignty in a serious way and has 
relegated those claims back to State courts and the Supreme Court review. 
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Their concern about State sovereignty is precisely my concern about 
tribal sovereignty. But, in fact, I go one step further. 

COMMISSIONER ALLEN. Before you do-let's try to get them step by 
step, and in that way we won't get lost. What I missed in your response 
about the certiorari with respect to the tribes is that same symbiotic 
relationship that allows systems to grow together. What you just described 
for States and the Supreme Court or the Federal court, there's a symbiotic 
relationship. Are you suggesting that same degree of symbiosis for the 
tribes and the Federal system? 

MR. CLINTON. No, I am actually suggesting something slightly different, 
and that something slightly different is that the United States honor its 
treaty promises to tribes, which it never made to States, to treat them as 
sovereign and to respect that sovereignty. Therefore, the extra mile of 
exhaustion, which was contained in Mr. Pevar's statement and, for that 
matter, Bob Laurence's statement, which suggests that you can't initiate in 
Federal court without going to tribal forums first. 

COMMISSIONER ALLEN. There are some promises of sovereignty to 
States, but we won't get into that. And it's not viewed as governmental; it's 
constitutional. 

MR. CLINTON. I also write in the area of constitutional history and we 
can discuss the history but not in this hearing. 

I happen to believe, frankly, that the promises of the Constitution in the 
Indian commerce clause, but also in the treaties, the tribes are stronger, and 
that there's a difference. The fundamental difference is the States and most 
of their people were in fact part of the Federal bargain; they were part of 
the "we the people." It is not true that the tribes were. 

COMMISSIONER ALLEN. Just one last word. That is not entirely so. When 
you say "the tribes," of course, you imply every Indian and every Indian 
tribe. That is not entirely true. There were some Indians who were 
included. And, indeed, the language of the Constitution excludes Indians 
not taxed expressly in order to include Indians taxed, meaning those who 
could be part of the union that was formed. 

MR. CLINTON. I have researched that clause, and my conclusion with 
respect to that research is that the "Indians not taxed" reference had 
reference to Indians who were still living in tribal communities. In short, it 
had reference to tribes. What was involved were, in fact, those Indians 
who had, for various reasons, including, I might add, slavery, been taken 
out of tribal communities and were living in what were then white 
communities, and that's a very different statement. 

COMMISSIONER ALLEN. Except historically, but we'll talk about it 
afterwards. 

CHAIRMAN PENDLETON. I'm liking this, but we have to bring this to a 
close soon because we have some other testimony. 

Mr. Pevar, do you have a comment about that? 
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MR. PEVAR. Very quickly. 
Again, I feel the test should be the least intrusive means that works, in 

other words, affords meaningful redress for the violations of civil liberties, 
the civil liberties that are guaranteed in the ICRA. And I have reluctantly 
come to the conclusion, for the reasons I have stated, that a private right of 
action is that least drastic means. 

CHAIRMAN PENDLETON. That works. 
MR. PEVAR. That works; right. And the reason why I rejected that is 

one my colleague on my right has stated, that politically I don't see either, 
when Congress is presented with opening up the Federal district courts to 
these problems or opening up the U.S. Supreme Court to hear appeals 
from the 120 IRA tribes and all the other Indian tribes, the 500-some tribes. 

Secondly, it is ineffective because the Supreme Court takes so few cases. 
Their rules even tell you, "We don't take cases just because there's been a 
violation. We only take those cases that will establish important princi
ples." 

That means for my clients, and for the dozens of people who are 
suffering ICRA violations, they won't have any more redress in practice 
than they have today. They will never be heard. And even if they could 
afford to hire a counsel to present a petition for certiorari to the United 
States Supreme Court as to why they lost their tribal job-even if they 
could do all that, the chances that the Supreme Court is going to accept 
their case is so minimal that I don't find that to be a meaningful 
opportunity. 

MR. CLINTON. If I could just add, if reality is a matter of concern-and I 
think it should be-I think one has to also compare the speed of remedy of 
direct review in the Supreme Court, which is a one-step process, with the 
speed and cost of remedy of first going to a Federal district court, then 
having it appealed to the United States court of appeals, and then finally 
the potentiality ultimately of Supreme Court review after that; it's a three
step process on top of tribal review. To the extent that it is more costly
and I think it is far more costly-it also is far more disruptive of tribal 
government if, in fact, it turns out that the claim was without merit. It's 
costly, even for injunctive and declaratory relief. The other remedy is far 
less costly and more speedy. 

CHAIRMAN PENDLETON. The last word is yours, Bob. 
COMMISSIONER DESTRO. I would agree with your last comment in the 

sense that I have been told on other occasions, once by the ,A.ttorney 
General of Missouri and once by the former Governor of Rhode Island, 
that civil rights attorneys' fees are the single highest line-item budget in 
either of their State law enforcement budgets. And he said, "And that only 
includes our costs, not the ones we have to shell out because we lost the 
case." So in terms of cost you may well be correct, and I suspect that you 
are. 
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This is a hard question to pose-and I have done it in constitutional law 
classes that I've taught, and as a result have been accused by a couple of 
my students of being a critical legal studies aficionado. It seems to me tr.at 
everybody agrees on the goal here, so it seems to me what we really need 
to do is go back to the initial assumption. And it seems to me that what we 
have here is some differences of opinion among this panel. The BIA people 
profess no opinion on it. They are just merely the vessel into which 
Congress pours its intent. 

But here .we have Professor Clinton taking the position that the tribes 
are not like States; tribes are independent sovereigns who weren't part of 
the deal; .and that the result is that we should look at them under the 
treaties. If I hear you correctly-and I'd like to have you expand on it a 
little bit-the limitations, if any, of Congress' power under the Indian 
commerce clause. 

Then what I hear Mr. Pevar saying is that, "Wait a minute, that may all 
be true, but this is the United States, and it is too late to make those kinds 
of arguments, that these people have been incorporated into the United 
States, they are United States citizens, and there are certain modes of 
behavior that we expect out of all civilized people, and it makes us look 
rather hypocritical for us to say, 'Well, they have sovereignty'-to violate 
their people's rights." That is why at the very first hearing we had in 
Rapid City, South Dakota, one of the only TV networks that was there 
was South African television because they see the reservations as our 
homelands. 

And not to characterize Professor Laurence's testimony too much, it is a 
somewhat mediate position that no matter what you do, there ought to be 
kind of a middle ground. I think everybody agrees on that, that there ought 
to be some way we can do it. But it seems to me, isn't it going to be 
incumbent upon this Commission as a first step to say that you have got to 
address the notion of what is an Indian tribe, and what is its relationship to 
the Congress-not how does it compare to a State, but what is a tribe? 

I think everybody would agree it is valuable, whatever it is. It seems to 
me that Congress did make a deal back in the early days, and we don't get 
rid of the word "reservation"; it was all given to them; they reserved it, 
just like the States reserved something in the 10th amendment. What it is, 
the Supreme Court is not sure, and I don't think we're any more sure about 
what the tribes reserved. 

But isn't that really the question? What is a tribe and what is their 
relationship to this polity we call the United States of America? 

MR. CLINTON. I think ultimately that is the critical issue, and I also think 
in addressing that issue you hit the nail on the head in suggesting that the 
question of congressional power is, in fact, a critical question. I have iong 
been researching the issue of the scope of congressional power under the 
Indian commerce clause, and I am familiar with the excellent work of your 
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colleague, Nell Jessup Newton at Catholic, who has done some very 
similar and excellent work. And I come to the following conclusions with 
respect to it. 

History suggests that it is about regulating governmental affairs of a 
United States sovereign with another sovereign. The Indian tribe isn't 
included among other sovereigns like foreign nations for nothing. That is 
bilateral relations. It ·involves negotiation. It involves government-to
government contact. 

The idea of plenary power historically never developed under the 
Indian commerce clause. It instead developed in at least three critically 
important cases in the late 19th and early 20th century: the Kagama 
decision, the Lone Wolf decision, and the Sandoval decision, under 
something called the trusteeship power, which I don't find anywhere in the 
Constitution and I don't think is legitimate. 

The Court in McC/anahan rejected, rejected, any idea of a trusteeship 
power but never went back and fundamentally considered the question of 
what is the scope of commerce with the Indian tribes. That is the 
fundamental question. 

What I think that means is government-to-government dealings and 
negotiations. 

Now, notice in those government-to-government dealings and negotia
tions, sometimes the sovereign has cards to play, whether that is Federal 
monies for the judiciary, whether that is recognition of a tribe, whether 
that is programs. And we do that with foreign nations. We do it and can do 
it with tribes. But there is a vast difference, Commissioners, between 
negotiating with the tribe and making a recommendation, which is what 
you heard from my colleague to my right today, to impose something on 
the tribe. I have some problems with solutions that are impositions and not 
the product of negotiations about that fundamental right that we 
guaranteed to the tribes in the treaties. 

CHAIRMAN PENDLETON. Mr. Pevar, I thought Congress already decided 
that. 

MR. PEVAR. Congress did. I have a problem with imposing something 
on tribes, too. I have a greater problem with denying free speech. And I 
simply come down on the side that there are basic values that this country 
prides itself on, and we cannot deny some of our citizens those same rights. 

So in other words, you ask your first question: what is the nature of an 
Indian tribe? But then you must ask the second question: will we permit 
that Indian tribe to deny free speech? 

COMMISSIONER DESTRO. Isn't the subsidiary question, before you get to 
that, that there is no other sovereign on the face of the earth whose citizens 
are also citizens of the United States? And we granted every single one of 
them citizenship. If you're going to draw an analogy-and it's not mine; I 
wish I'd come up with it-but it's a lot closer to what are the citizens of 
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Puerto Rico than it is to what are the citizens of Louisiana. That's why I 
say that I'm not so sure. I mean, it ;Strikes me there has got to be a mediate 
position between negotiating about our own citizens' rights, which we 
usually do at the barrel of a gun with a foreign power, and as I recall from 
the BIA affairs they were looking at it like this was a part of the War 
Department. We had the troops, and Kit Carson moved them from one 
place to another. These were subject people, and now we made them all 
citizens so now they're different from Bolivia or the Philippines or Chile. 
And that may well be the genesis of Mr. Laurence's comment. 

CHAIRMAN PENDLETON. Mr. Laurence, do you want to say something? 
MR. LAURENCE. With all respect, I think you are a crit-[laughter]-and 

as an anticrit I think such discussions have almost nothing to do with 
getting bread on Indian tables or free speech into their mouths. And the 
whole idea of Congress taking on a debate as to where in the world the 
plenary power comes just scares the bejabbers out of me, and I'd never 
suggest they ought to do that. 

COMMISSIONER DESTRO. That is important, but politically speaking, it 
seems to me that is implicit in everything I've read. And one of the things I 
find most amazing about people who say I'm a crit is I'm probably one of 
the first conservative crits that most people have come across. It just seems 
to me implicit in all of this are those kinds of arguments that you're never 
going to be able to get down to brass tacks to find those mediate things 
unless you say, "Look, let's be honest about what it is we can expect for 
American citizens out of Indian tribes." 

CHAIRMAN PENDLETON. I'm not so sure we can decide what a tribe is. If 
we have to ask that question, that's good discussion at some point. But the 
question is, as Mr. Pevar said, there are people who are suffering now, and 
what is it that we can do to recommend relief? There's a bill sitting up 
there now about self-determination of education. If we can influence that, 
it's fine, because I don't know when we might have a chance to influence 
something again, and probably we won't have a chance to do that. But the 
record that is here certainly could impact and should impact upon the 
kinds of decisions the Senate makes in the bill now before it. 

COMMISSIONER ALLEN. Mr. Chairman, if I remember correctly, Mr. 
Ickes said earlier that those make nice discussions, but they don't solve 
problems. But I'd like to remind you and everyone else that usually 
problems come precisely from those kinds of discussions having taken 
place earlier, at least implicitly, and decisions being founded on them. And 
to resolve problems sometimes means being fundamental. It means 
unlearning history we think we know when in fact we don't. It means 
changing concepts. That's often what these things lead to. 

CHAIRMAN PENDLETON. Gentlemen, thank you very much. 
We'll take all three people next-Ms. Smith, Mr. Colosimo, and Judge 

Coochise. 
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Mr. Colosimo is not here, so we will take Ms. Smith and Judge 
Coochise. 

[Jane Smith and Elbridge Coochise were sworn.] 
CHAIRMAN PENDLETON. I might add that those persons who wish to 

make your 5-minute statements during the public section, we will ask you 
to sign up with the clerk right off my right shoulder, and we'll be glad to 
take your testimony for the record. Those who want to write us, feel free 
to do so. 

Ms. Smith, go right ahead. 

TESTIMONY OF JANE SMITH, PRESIDENT, NATIONAL 
AMERICAN INDIAN COURT CLERKS ASSOCIATION 

Ms. SMITH. I am Jane Smith, president of the National American Indian 
Court Clerks Association. To give you a slight background, I have been 
with the Colville Tribal Court as a court administrator from Washington 
State for the past 7 years. I have been president of this organization for 
about the last year and a half. 

I am somewhat representing our 287 members across the United States 
which comprise 146 major tribes. So I feel that I kind of know what's 
going on. But I would like to clarify that, that what I have been hearing 
today is a lot of substantive law, that type of thing. I'm from the trenches. 
I'm the one that has to do the actual workings and do all of the paper 
shuffiing that goes along with affording people these tribal rights, so I hope 
you guys will keep that in mind when you're asking me questions. 

One thing that I thought was kind of interesting, at least in the discussion 
today, was about using money as a form of making sure that we do afford 
people their rights. I'm not sure of som~ of the other tribes in the other 
areas, but I know at least as far as we are concerned we do get 638 money 
from the Bureau, and we have to do a lot of paper shuffiing to make sure 
that we are doing our jobs. We do quarterly reports; we do final reports. 
We are evaluated quarterly by the Bureau to make sure that we are 
affording people their rights. 

I do have the documentation that I brought to give to the committee. If I 
had a little bit more time, I would have had copies for everybody. But in it 
I kind of wanted to give you a general idea of at least what we are doing in 
the Colville court, and I would like to say generally what most of the 
clerks in Washington and the Pacific Northwest area are doing. 

I have included scripts of our arraignment procedures where we explain 
to the defendants what their rights are as far as under the Indian Civil 
Rights Act and under our code. 

I have included five sections of our tribal Law and Order Code so you 
can see the duties of our judges, court clerks, court administrators, and 
what rights the defendants have. • 
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I have included one copy of a criminal file which is a random file I 
picked up to show you exactly what a file looks like so you will know we 
are a court of record. We do record all of our proceedings. 

I have a Federal court decision where one ofour cases was sent up as far 
as the Ninth Circuit, and it was held that we were doing our job, that there 
were no civil rights violations. It was brought up on a writ of habeas 
corpus. 

I have brought copies of several of our criminal dispositions so you will 
know what type of cases we are doing and the type of sentencings we are 
providing to those defendants. 

We do have a court reporter that we keep for the Colville tribal court, 
and I have included about six or seven decisions that have been heard in 
the tribal court. 

I've got job descriptions for the chief judge, of which one of the 
requirements for our court is that the chief judge be a law-trained attorney. 
We have two associate judges on staff. One is law trained. Those two are 
members of the Washington State Bar in addition to our tribal court bar. 
And we do have one lay associate judge. 

I have also included the judicial oath of conduct and our spokesman's 
oath. To become a spokesman in our tribal court there is a $25 fee, and 
they do have to pass an oral examination on their knowledge of our tribal 
Law and Order Code. It doesn't matter whether they live on the 
reservation or off, and we do have a bar membership of about 25 members 
with attorneys from as far as Seattle and Bellingham, which is on the coast. 
We are farther inland. 

The tribe-in fact today, possibly by now-is going to be taking the 
issue of the Civil Rights Act and including it in our Law and Order Code. 
When I left Tuesday they had given me a copy where 9 of our 14 
councilmen had signed it and approved it, so that today it was kind of just 
the formality of passing it in full council session. 

I have included a copy of our quarterly reports and a profile, at least the 
back page that was completed of what you had requested. 

And I would kind of like to say that a feeling I am really getting from 
this is that we the people, the ones that are really the ones that should be 
concerned about it, really haven't been asked or included to find out what 
we feel about this whole thing. I can probably say I don't think any of you 
are tribal members or probably even lived on a reservation. 

My concern is, number one, I think this Commission should have, first of 
all, asked the people living on the reservation if they feel their civil rights 
have been violated. It kind of comes down to the fact that traditionally the 
United States Government has always told Indian tribes, "This is what we 
are going to do for you, and this is what you are going to do." They 
haven't really asked us. I don't want to alienate you, but I kind of feel that 
that's what's going on here. 
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We have had some really good testimony for us and some good 
testimony against us, but basically you haven't gone out and asked us how 
do we feel about it. There are some civil rights violations, but I'm sure 
you'll find there may be a lot more other people out there that feel that the 
Indian tribes are doing a good job for what they've got to work with. I feel 
that should be your number one priority, a general mailing, if nothing else, 
of a questionnaire to the people. This profile we got was not sent directly 
to us. It was sent through BIA. I didn't even receive a copy of it until last 
week after I got back from being here. To me that is not going right to the 
problem and finding out what's going on. 

I have also included a copy of our constitution ~oo that has been passed, 
and I would like to submit that for your review. 

CHAIRMAN PENDLETON. Thank you. Without objection, the documents 
will be entered in the record. 

[The documents were entered into the record as exhibit no. 15. The 
length of this exhibit prohibited its inclusion here; it is on file at the 
Commission.] 

CHAIRMAN PENDLETON. In all fairness, I think it is important to say that 
we have been to the field-only a small portion of that, but we have been 
to the field, and we do have some documentation. As a matter of fact, in 
going to the field we heard from more than just one tribe, certainly in 
South Dakota. Other tribes decided to come over and spend time with us 
and discuss with us. 

I share your conc€rn that people who have to do the work need to be 
considered in all this. I think probably, in comparison to some other 
hearings, that we have included the people. Certainly, you are here today 
as a representative. We have gone to people-I mentioned I did spend time 
with the Tribal Court Clerks Association in Reno and answered questions. 
Certainly, we'd like to do more of that. 

It is also fair to say that the Congress itself has become an impediment to 
that process. By "impediment" I mean-one of the factors, not the only 
factor-if we had not had our budget cut as much as we have, we would 
probably be able to do an awful lot more of what it is you're talking about. 
And I also need to say I think this is clear indication to you and to others 
that perhaps this Congress doesn't want us to ask the questions that we're 
asking, restricting the universe in which we can operate to begin to get at 
the facts we need to have to make a recommendation. 

Your chastising us is not chastising at all. I think it is a reality that you 
should be concerned about, and I can appreciate that. I think I am also 
right in saying that we are concerned in this total hearing about what 
happens to the rights of individuals on reservations. And a lot of what we 
are hearing is that it is m;>t good. 

I think you have also heard the other side, where in some cases it is 
good. And again, if Congress has decided in 20 years not to have 
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oversight, and then they tell us we cannot have oversight, I think one has 
to question the wisdom of Congress in dealing with people, like Mr. 
Clinton says, in a sovereign-to-sovereign way. And is this any way to treat 
a sovereign? I don't happen to think so. 

But your comments-I'm not trying to respond in a negative way. I 
hope you will take what I'm saying in a positive way. We want to do even 
more, but there are certain constraints, and whatever we recommend 
would take into consideration those constraints. 

Thank you. 
COMMISSIONER ALLEN. May I add a word, Mr. Chairman. I think Ms. 

Smith needs to know that we do have a statutory mandate. And, of course, 
it does make us responsible to hear the complaints of individual citizens, 
some of whom have played an instrumental role in generating this series of 
hearings. 

But our much more serious mandate imposed upon us by Congress is to 
monitor enforcement of Federal civil rights laws by Federal agencies, and 
this particular hearing today and the series of hearings we have had has 
been focused on the BIA primarily because of its singular responsibility 
with respect to the tribes. Our job is to say to Congress and the President 
whether the BIA does its job or not. And so we have been involved in this 
in the way we have today in order to carry out our statutory responsibility. 

Beyond that, I must add, too, as the Chairman said, that we have heard 
from many individuals; we have sought them out. We wish we could go 
everywhere, but of course we can't. But I suppose what is at least worth as 
much is the fact that our individual interest in the matter is most certainly 
with the question of what the persons who live on the reservations think 
about their own experience. And as the scholars just before you conceded 
in their exchange, they are not going to establish for this Commission 
whether violations of civil rights or successes in the guarantees of civil 
rights are frequent or rare through their testimony. They can testify about 
the law to us. Those who will establish the facts of the matter will be the 
people who live on the reservations. 

CHAIRMAN PENDLETON. Judge Coochise, we are glad to have you here. 
Do you have a statement you want to make to us, or should we just ask 
questions? How do you want to go about it? 

TESTIMONY OF ELBRIDGE COOCHISE, VICE PRESIDENT, 
NORTHWEST TRIBAL COURT JUDGES ASSOCIATION 

JUDGE CoocHISE. Well, basically an introduction and a viewpoint. My 
name is Elbridge Coochise. I'm a member of the Hopi Tribe in Arizona. I 
was a judge at the Hopi Tribal Court for 5 years before moving to the 
Northwest where I have been a judge for 6½ years now. 

I am also the administrator for the Northwest Intertribal Court System, 
which encompasses 14 tribes, a consortium. They are small tribes in 
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western Washington, with two additional tribes under contract. So I work 
with 16 tribes. 

And one of the concerns that I have with the Commission is the 
branding, you might say, or the remarks that I have read following the 
start of your investigation that because of several tribal court problems, 
Red Lake or Rapid City, all ofus as tribal courts are denying civil rights. I 
take exception to that very strongly. Because that same kind of connota
tion is not made even in Seattle where they had last year problems with the 
court in Pierce County. No one said all State courts are denying process to 
their people or employees. 

And that is the main focus I wanted • to bring, that granted there are 
problems. You have problems everywhere, and ~ost of us are working at 
it. I took the job because I thought I could sit and fairly dish out justice to 
my people whether it was at home or elsewhere. And I sat for 11 years, 
and I know there have been problems and that's what we've been working 
on at the national judges association, a constant turnover ofjudges because 
of either decisions, or mostly I think they were because of a lack of 
sufficient or adequate pay. Most ofus in our society can't live on $10,000 to 
$15,000 a year and expect to not be enticed to go to other agencies to 
work. The biggest focus of the National American Indian Court Judges 
Association since I became a judge was training to upgrade those judges 
within the tribal courts, as well as ,to assist in seeing if we can get our pay 
scale up to where we could live and work comfortably, as well as stabilize 
our tribal courts. So with that I-

CHAIRMAN PENDLETON. Judge, we respect and accept your admonition. 
I would hope that you would not assume that we draw conclusions based 
on the kinds of questions we asked, and I think Commissioner Allen's 
comments go well to how is this law being enforced. And we have heard 
some good things. I would hope that you could rest assured that when a 
report is written, recommendations will be balanced and give credit to 
those tribes that are doing exactly what it is that's supposed to be done. 

I think what we are looking at, as I mentioned in my opening statement, 
were those things that are particular and those things that are systemic, and 
we are looking at all of that. 

If this Congress passes a law as a civil rights law and they charge this 
Commission with appraising those laws and seeing how they are working, 
I think we have an obligation to do that. I can say to you that similar kinds 
of criticism of this Commission did arise with respect to school desegrega
tion matters, and this Commission had a range of positions with respect to 
school desegregation. 

What I feel comfortable about in my tenure here is that in spite of all of 
the criticism and the politicization of this Commission and the negative 
comments by the press and by the special interest groups and by certain 
Members of Congress, this Commission's work is now being cited in court 
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opinions, in op-ed pieces, in scholarly journals, and the like. And I think 
that's where the battle of ideas is perhaps won. 

If anything, what we want to do is make sure that the record is clear and 
complete. All we are doing is gathering facts. We do not leave here today 
with any assessment, with ~y recommendations in our he.ad. As I 
mentioned earlier, there will be no report from this Commission in 
tomorrow morning's paper that this is the status of the ICRA enforcement 
on Indian reservations in this country. That will not take place. It will be 
some time before that is all put together, and those might not be the 
recommendations at all. I have no idea what the recommendations will be. 

JUDGE CoocHISE. Well, if that's the case, it's fine, but from the time the 
proceedings started with inquiries, my understanding was part of the role 
the Commission was to play was to look at the violations within the border 
towns from those areas in handling Indian people, their rights, and then 
somehow in the middle it turned around to the tribal courts' violations. 

CHAIRMAN PENDLETON. That is not what I understand at all. That is not 
a part of the proposal as we put it all together. We were only concerned 
with studying the. enforcement of the ICRA. This question came up earlier. 

JUDGE CoocHISE. That's fine. Because my big concern is I have more 
complaints coming in by non-Indians with State courts violating tribal 
people of their rights than I do in our tribal courts in the 11 years I've sat 
on the bench. 

CoMMISSIONER ALLEN. We'd like to receive those. 
CHAIRMAN PENDLETON. We'd like to receive that. Nobody has yet 

decided to give us any of that. 
JUDGE CoocHISE. Unless people know I'm a judge, I get totally different 

treatment. That is so flagrant once you go off the reservation. You go in a 
restaurant where there is no service until they find out you're a judge, and 
pretty soon three or four p~ople come around. 

CHAJRM.<\N PENDLETON. I understand that because I can walk past the 
Lyndon LaRouche people in the airports these days and they would never 
ask me if I supported something in terms of AIDS or Star Wars or 
anything else, assuming that all blacks do not take these ideas into 
consideration. So I understand what you're saying. 

COMMISSIONER DESTRO. If you can give us some help-this is why I 
asked the previous witnesses. Sometimes we just don't even know exactly 
which questions to ask. 

JUDGE CoocHISE. Okay. With that, why are you waiting until now to 
say that? 

CHAIRMAN PENDLETON. We have always said that. 
JUDGE CoOCHISE. We haven't heard anything from you. 
CHAIRMAN PENDLETON. Well, I don't know how to answer that 

question. 
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JUDGE COOCHISE. We work in the courts and you're talking about have 
these problems come up. Now you're saying give us that information. You 
could have given us that questionnaire 2 years ago. 

CHAIRMAN PENDLETON. I think what you're doing now is you're taking 
this hearing as the hearing. We have had two other hearings. And as 
Commissioner Allen very carefully pointed out, this section of the hearing 
was really focusing in on the BIA. Why did we focus in on the BIA? 
Because of the voluminous complaints on reservations by Indians of the 
treatment of them by the BIA. So what we decided to do was to have the 
BIA come and other people come and tell us what that situation really is. 

So it is not a matter that we believe the BIA. I think you have seen today 
where we have not said, "We believe." A lot of us are a bit astonished by 
that. But it was Commissioner Destro's idea, as I can recall, saying, "Wait 
a minute, of all we heard at Rapid City and all that we heard at Flagstaff, 
we have to get the BIA at the table and get some things on the record with 
respect to how they are enforcing the Indian Civil Rights Act." 

Now, in terms of how extensive this becomes, we have always been 
open to factfinding. I must say very frankly to you, sir, that there are those 
Indians and non-Indians who don't want us to find facts. 

JUDGE CooCHISE. That's true. 
CHAIRMAN PENDLETON. And what I think I'm saying to you-and my 

colleagues may speak for themselves, and so may staff-but the universal 
feeling is whatever you've got, give it to us. We need to be able to look at 
that and assess that in such a way that we do have the most extensive 
record we can have before going into some kind of deliberations about a 
report and recommendations to the administration and to Congress as is 
provided and required in our statute. ' 

So this door is not closed. This door is wide open. 
COMMISSIONER DESTRO. If I can add to that, I think that I can honestly 

say that we have asked at every hearing, "Would you please share 
whatever you have with us." I have gone to the Association of American 
Law Schools, Native Indian Section, and said, "Would you send us 
whatever information you have." 

I'm sure you know this is true from ·reading reports of what you do 
sometimes in the newspapers-you say, "Gee, I'm not sure that was the 
same case we were involved with." And what I've read about these 
hearings, I wasn't completely sure they were exactly the same hearings 
that I sat through. 

But suffice it to say that we do need help and we don't live on the 
reservation. We are not experts in this. I know more about this subject now 
than I ever thought I would ever know in my whole life, and I'm sure I'm 
going to learn· a lot more about it. 

But I kept looking at the document that you put together, and this is the 
first that I knew that you did quarterly repo_rts, and that in point of fact the 
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BIA does have the information. And unless you had come here and told 
us-because we sent a questionnaire to the BIA, and like any other 
bureaucracy you have to fight like crazy. You have to tell them exactly 
what you're looking for before they'll admit whether or not they have it. 

So any kind of smoking gun memo or anything else, if you think or if 
you go home and talk to whoever and say, "If there is anything that you 
know of that might be relevant, send it in." We talked this morning about 
keeping the record open longer than 30 days. This record is open a lot 
longer than anybody ever dreamed it would be because, as the Chairman 
quite accurately pointed out, I left Rapid City, South Dakota, seeing that 
the hot little hands of the BIA are all over this thing. I mean you can't turn 
around without running-you cannot say anything without running into 
the BIA somewhere. And our primary responsibility, as other Commis
sioners have pointed out, is that if we don't have authority over the tribes, 
which has been the big issue in the media, we certainly have oversight 
responsibility over the BIA. 

I don't know whether they're the ·source of the problem or the problem 
or what, but we certainly need everybody's help in trying to figure it out. 
We don't have any preconceived notions. If we started with them, we 
certainly don't have them now. 

CHAIRMAN PENDLETON. I think you can rest assured-and we are being 
exhaustive and extensive about this-it does none of us any good, this 
Commission, collectively or as individuals, or the BIA, or the tribes or 
nations themselves, to not put all this up on the table and to sift through it 
in an appropriate manner where we can make those recommendations. 

Again, I want to reinforce that the reason the BIA was here-this very 
transcript of Rapid City, when you go through this, as Commissioner 
Destro says, BIA's hands are all over this document. We needed to know 
some more about that. 

Right over here [indicating]-l'm not trying to play state of the Union
[laughter] is the transcript from Flagstaff; and when you go through this 
transcript you see an awful lot of things in it. 

These aren't the only things we are concerned about or going to deal 
with, but certainly these are matters on the record and under oath in both 
of these documents. And whatever we take is going to be, for that matter, 
under oath. We need to have everything we possibly can. 

But I'm going to tell you, when Mr. Pevar read from part of my 
dialogue with Chairman Morgan Garreau in Rapid City, that was 
frightening testimony. And we have to continue to raise the question-as 
my~colleague has raised-this is the issue about those who have power and 
those who don't have power. And there is a big question about how those 
who don't have the power are treated by those who do. 

I am going to say, frankly, that maybe those that do have the power in 
some cases do treat people well. But the record that we got at this point 
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indicates, while we're here today, that we need to look even further. Even 
in Rapid City, when we left there-the intimidation of witnesses is a cause 
for concern. We even had the U.S. attorney look into some matters at 
Rapid City. 

So if there is something really good about this, it is important that that be 
up on the record. 

JUDGE CoocHISE. If you can get a U.S. attorney to act, you're doing 
better than we have in the past years. 

CHAIRMAN PENDLETON. It was not easy to get the U.S. attorney to act. 
JUDGE CoocHISE. In the questionnaire that you sent out, a lot of the 

questions were geared towards the courts, and I'd really like to respond to 
that. Especially in the Northwest area where we have 41 tribes in the 
Portland area, we do have both trial and appellate courts, and we do have 
jury trials. Most of the appellate panels are three-judge panels. There is one 
tribe that has more than. three judges. I think they sit five or seven on the 
panels. And most of our judges have been through training, even though 
they were not legally trained by your terms as far as a lawyer, with our 
own association and also the American Indian Lawyer Training Program, 
and now the National Indian Justice Program. And many of us tribal 
judges attended-at least I know in the first 4 years I was on the bench, 
three times a year I went to the National Judicial College in Reno. 

Your questions-a lot were dealing with training. Yes, we do receive it 
when we can, and it has been slowing down lately because of the funding 
aspects. 

CHAIRMAN PENDLETON. Would you be amenable to allowing some of 
our staff people to come out and observe? 

JUDGE CoocHISE. Yes. In fact, we made that request. I think you have it 
in your records. We sent a resolution to Flagstaff with one of our board of 
directors from the Northwest Judges Association. 

CHAIRMAN PENDLETON. Yes, you did. 
COMMISSIONER ALLEN. I remember it very well. 
CHAIRMAN PENDLETON. And I'll say again that this record is not closed. 

Again, we have the same constraints you have, and the constraints are with 
respect to where the dollar is going to come from to do that. We might be 
able to find a way to do it, but I think to help with that is to say to us 
exactly what goes on. We are not basing this on all that we heard at 
Flagstaff or all that we heard at Rapid City. There's got to be a little bit 
more to this, and we want to work it all out. That's all I can really say. 

CoMMISSIONER DESTRO. If you can help us wit~ other questions-~e 
don't know what it's like in the trenches. You know what the questions 
are; we really don't. It is really true in government, as in anything else, that 
if y:ou ask the wrong questions, you're going to get the wrong answers. So 
if you can help our staff with other questions that might be asked of people 
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that you think there ought to be answers to, we'd certainly love to have 
your assistance. 

CoMMISSIONER ALLEN. Let me just say a word before we leave this 
subject. Twice now I've heard a mistake that I would like to correct. 
There seems to be an impression among some that this entire hearing is 
devoted to an inspection of tribal court systems. I want you to understand 
that that is not what this series of hearings or this study is about. It is, of 
course, true that once you begin to look into the Indian Civil Rights Act, 
its enforcement, its guarantees, you will necessarily run into the court 
system, and you will deal with the question of the court system as the 
likeliest avenue for recourse for persons with complaints. And you will ask 
questions about how it does its job, and you will note the cases where it 
does so well and the cases where it does not do so well. 

But denials of civil rights are hardly to be confined to persons operating 
judicial systems. Indeed, I think it is commonly the case that they originate 
outside the judicial systems, and the problems subsequently emerge that 
the judicial system may have difficulty dealing with them. They may not 
even be allowed to. 

So, ofcourse, we have to look at courts. But this is not a review of tribal 
court systems simply put. 

The questionnaire to the BIA raises that because of the BIA's intimate 
connections with 638 contracts and otherwise with tribal court systems. 
We are here because we are interested in knowing what the status of civil 
rights happens to be for American Indians, each and every one of them, as 
American citizens. That is our mandate. That is what we shall carry out. 

CHAIRMAN PENDLETON. Bill, do you have a question? 
MR. HOWARD. No. 
CHAIRMAN PENDLETON. Let me say I think Commissioner Allen has put 

that well. We turned down other kinds of testimony that dealt outside of 
our realm, that dealt with other matters than 638 contracts. And we 
confined ourselves pretty much to where we are right here. I think it is 
clear that it is not just the court system but other things that we have to be 
concerned about at the same time. 

CoMMISSIONER ALLEN. Could I ask them one question before they 
leave? 

CHAIRMAN PENDLETON. Sure. 
CoMMISSIONER ALLEN. I would like to hear what they have to say about 

the question we put, above all, to the BIA today, and whether they think 
the Indian Civil Rights Act, ICRA, requires some modification in order to 
bring its fruits to the reservation. Or do you think the BIA ought to be 
subject to some modification? 

CHAIRMAN PENDLETON. Or should there be an ICRA? 
CoMMISSIONER ALLEN. Yes. Remember I spoke of repeal earlier. What 

about that? 
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JUDGE COOCHISE. I can only speak for the tribes I work with. Every 
tribe that I work with, the 16, is abiding by the Indian Civil Rights Act as a 
Federal mandate they have to comply with. So whether I think it or not, 
the tribal governments have already accepted it, and my role as a judicial 
officer has to go with those that are mandated by the tribe. 

I think if the Constitution doesn't apply, yes, I think it needs to be there 
for the rights of the individual members of the tribes-if that's what you're 
asking. 

COMMISSIONER ALLEN·. That's it, yes, and also the question of what the 
BIA's role in that whole process is. 

CHAIRMAN PENDLETON. Excuse me, before you answer. Are you 
satisfied with the BIA's role in this process? And if yqu can't tell us today, 
you might want to recommend to us in writing what you think that role 
should be with respect to ICRA. 

JUDGE COOCHISE. As far as the role of the BIA, I don't think any of the 
tribes are ever satisfied with their role. Because like you heard today, they 
really don't take a stand one way or another most of the time. They are 
supposed to be advocates for the tribes, but when they are here on the Hill, 
I've been here the last 2 months at different hearings, and they pointblank 
asked the Bureau, especially on funding, and they won't give a response. 

We need the services out in Indian country. We need funding for it, but 
they won't take a role, or they won't advocate for the tribes what's going 
to improve the system, whether it's social service or the judiciary or 
whatever. 

MR. HOWARD. Could you explain that a bit more, Judge? You said the 
BIA has not taken a position on funding. 

JUDGE COOCHISE. Dealing with alcohol training-in fact, last week 
when they were pointblank asked, "You asked for $9 million for judicial 
services. Is that sufficient, or should you be asking for more?" There was 
no response to the positive or the negative. It's just like they didn't take a 
stand on it either way. 

COMMISSIONER DESTRO. Do you think they'd take a stand-because I 
remember reading the articles in the paper-if it were suggested that rather 
than passing the money through the BIA, the money just be put in the line 
and given directly to the tribal court systems? 

JUDGE CoocHISE. Oh, I'm sure they would then, because any bureau
cracy, whether it's BIA or otherwise, always looks out for itself first. 

MR. HowARD. With regard to the testimony last week, I was there also. 
Are you referring to the testimony before the Select Committee? 

JUDGE CoOCHISE. Right. 
MR. HOWARD. I suspect the reason Mr. Little did not respond to that 

question-the question was diverted to Joe Myers-was because Mr. Little 
didn't have the authority to offer an opinion on that. I suspect he was· 
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limited to the four comers of his written testimony and couldn't speak 
outside of that. 

Mr. Myers had responded to Senator Inouye that BIA was developing a 
formula to provide direct funding to tribal courts. And we didn't get to 
that today, but we do want to explore that with the BIA. 

JUDGE CoocHISE. Yes, that is an area that the judges association, since 
I've been on the bench, has been pushing with the Bureau, is to set aside 
funds specifically for tribal courts where they don't have to compete with 
programs like social services or education. 

CHAIRMAN PENDLETON. You mean a line item appropriation for tribal 
courts? 

JUDGE COOCHISE. yes. Anytime you have to be put in that light, how do 
you (,!Xpect the government to look at the judiciary as a separate 
component of the government other than the program? We have been 
pushing, and Mr. Little is probably one of the first ones-

COMMISSIONER ALLEN. May I ask you to clarify who the "we" are who 
has been pushing? 

JUDGE CoOCHISE. Tribal court judges. 
COMMISSIONER ALLEN. The association? 
JUDGE COOCHISE. Right. But most of our judges don't feel like they 

should be in a political role, so it is hard to get them other than at our 
meetings, and they don't want to take that role because they don't want to 
start being politicians. 

COMMISSIONER ALLEN. I understood. I wanted to know if you meant by 
that that the association was pushing in an avenue to free the courts from 
relationships with their respective councils. Is that why the interest in the 
funding? 

JUDGE CoocHISE. Right, so we are not competing for the same dollars 
that social service is applying for in the priority system. 

CHAIRMAN PENDLETON. Let me ask you this question. If you're pushing 
for-I think that's your word-independent funding, an independent line 
item-let me try this one and see what happens to it. Does your 
Association of Northwest Tribal Court Judges or any other association 
you know of-is there some ·kind of a petition for separation of powers? 

JUDGE CoocHISE. No, not in a document form. We have discussed it. It 
has been discussed quite a bit as far as whether it's a separation, actual 
black and white, or whether it's a real separation in reality. But there is no 
per se document itself saying we're pushing for separation of power. 

CHAIRMAN PENDLETON. Let me ask another question, then. Have you 
ever discussed the question among fellow judges about the summary 
dismissal ofjudges because councils have decided that they have rendered 
the wrong decision? 

We have testimony on record that in the middle of the night judges have 
been summoned and dismissed and decisions have been reversed. Trudell 
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Guerue at Rapid City, who was a former chief judge at Rosebud, raised 
this question. He said the ICRA is not worth the paper it's written on. We 
heard that from several other people in that area. 

I would take it that we need to address this question of whether or not 
judges have discussed the matter of summary dismissal and summary 
overturn by the council of their decisions. 

I read carefully the development of the Supreme Judicial Council of the 
Navajo Nation and found that a fascinating way to have but not have a 
supreme court or supreme sense of review, not only from its makeup in 
terms of the language of that council, but also from the composition of the 
members on it, and most of whom were tribal council members. 

But it does seem to me that in this connec~ion we'd like to know how 
tribal judges feel about their tenuous relationship with tribal councils. The 
literature and the material has extensive recollection or notations of these 
kinds of things. But how do you feel about that? Maybe my colleagues 
might want to do something else with my question. I hope I'm asking the 
right one. I think that I am. 

COMMISSIONER ALLEN. Do they talk about it? 
CHAIRMAN PENDLETON. Do you talk about it? 
JUDGE COOCHISE. Yes, we do. And I think in reality it is happening 

places. I wouldn't be sitting here 11 years on the bench if that weren't the 
case. 

CHAIRMAN PENDLETON. How did you survive? 
JUDGE CoocHISE. The councils, after any decision we made, would 

come in and sometimes talk to us, but they won't summarily dismiss us. As 
I say, I haven't been approached too many times because the way I make 
my judgments is spelled out, why I rule the way I do. 

MR. HowARb. Excuse me. You haven't been what too many times? 
JUDGE CoocHISE. I haven't been asked too many times or even 

considered for removal that I can recall at all. I think in our system in the 
Northwest it's better that way because they have someone outside sitting 
in their courts, and in practicality they basically did the separation in 
reality because there are no family ties or immediate ties to that 
reservation. 

But we do talk about it in the association, the pros and the cons with it. 
CHAIRMAN PENDLETON. We're going to stop just a minute. We need to 

take a break. But I think we need to pursue this iine of questioning a little 
bit more, but we need to give our reporter a break. We'll take a break until 
6 o'clock. 

[Recess.] 
CHAIRMAN PENDLETON. We want to reconvene. 
Judge Coochise and Ms. Smith, the questions you raise are extremely 

important to us in developing a comprehensive record with respect to 

115 



ICRA enforcement. So what we are going to do is this. We are going to 
have an onsite visitation, and you and counsel can work that out. 

More importantly, we want to know the names of other tribal judges, 
irrespective of their level of experience or their education, and their levels 
within the court hierarchy. And what we want to do is keep this record 
open and reconvene some of you at a subsequent session, maybe the day 
before a Commission meeting, and take testimony on the record based 
upon the things you have mentioned to us and based upon the things we 
have heard in other visitations. 

This will certainly begin to complete a record, Ms. Smith, if you will, at 
the grassroots level. I think certainly we would not exclude members from 
the court clerks association in these proc~edings, however we can design 
that. This is not going to have to be so extensive. 

Let me put one other thing on the record. You mentioned the 
questionnaire. There was no way we could have developed this question
naire had we not had previous testimony. So the questionnaire, whereas it 
might appear later in the game, would never have been designed. Now, if 
that elicits some other attention, we want to deal with that. 

So with that, we will not take a lot more of your time today, but I think 
what you can feel comfortable about, maybe comfortable about, is the kind 
of thing I said we are going to do, and we need that"kind of response. 

JUDGE CoocHISE. A clarification on your question of the list of judges. 
Irregardless of the position, education-

CHAIRMAN PENDLETON. I'm saying irrespective of their training. If 
there are tribal court judges and associations, we need to know who the 
associations are, and maybe we can have some representatives come, if 
they will come and testify under oath before this Commission and be able 
to respond to some of the kinds of questions we might put in advance. 

There are no tricks to this. I think you can see in the record here from 
Rapid City the kinds of questions we asked there, and we need to ask those 
questions of other court judges. I think that begins to not only expand the 
record but allow us what Ms. Smith has talked about, about the people 
who actually have to do the work. That is a lot better than what we know 
has happened in other places with respect to taking testimony. 

JUDGE CoocHISE. I have a list of our Northwest Judgesmembers if 
you'd like that. 

CHAIRMAN PENDLETON. We'd like to have it, no question about it. 
JUDGE CoocHISE. It includes not only appellate.judges but trial judges_. 
CHAIRMAN PENDLETON. Thank you. That will be part of the record, 

without objection. 
[The document referred to was entered into the record as exhibit no. 16.] 
JUDGE CooCHISE. Also the judicial officers who are limited orally, once 

or the few times they sit in. 
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CHAIRMAN PENDLETON. Thank you very much for spending some timf? 
with us. I hope you can help us with the next part of this. 

JUDGE CoocHISE. One other question with regard to the visitation. How 
long-

CHAIRMAN PENDLETON. You can get together with counsel and work 
that all out. 

JUDGE CoocHISE. Because I have a meeting tomorrow with our 
association. 

CHAIRMAN PENDLETON. We won't be ou~ there tomorrow. 
JupGE CoocHISE. I know the first question asked will be when it is. 
CHAIRMAN PENDLETON. We don't know when. We've got to get 

together with counsel to decide within our framework what we have to 
do. We have some other hearings coming up and a whole plateful of 
things, and we're going to work this in in such a way that we can do what 
we have to do to get the material we need to have. 

MR. HOWARD. I will give you a call. 
JUDGE CooCHISE. Are you going to be submitting a questionnaire, then, 

for us? 
MR. HowARD. I need to talk to the subcommittee a bit more about this, 

and you and I need to talk; I will talk to you no later than sometime next 
week. 

JUDGE COOCHISE. Fine. 
CHAIRMAN PENDLETON. Really, the questionnaire has to do with BIA 

more than anything else, but we understand where you are. 
COMMISSIONER DESTRO. If I can just add, we don't know yet. If you 

think it would be a good idea, we'd certainly like to hear. Because you're 
going to know what questions more than we will. 

JUDGE CoocHISE. I think at least from our association we wanted you to 
come out there and talk about some of these ·problems because we were 
being branded without even having any input. And I think that's what we 
wanted. 

CHAIRMAN PENDLETON. I can assure you that subcommittee members 
will take under consideration the fact that they should also come and make 
those observations and ask some of those questions. 

JUDGE CooCHISE. In our resolution we did ask if you would. 
CHAIRMAN PENDLETON. Right. We have been so reminded again, and 

your request before this tribunal, for lack of some other word, is granted. 
We will now m_ove to the open session. 
Ms. SMITH. I just need to make one quick comment. Before we broke 

you talked about separation of powers, and I would like to let you know 
that our tribe, the council, has been considering separating the tribal court 
from the tribal government, putting it on as a constitutional amendment. 
They have done that probably because of things like this that have been 
coming up, problems that they don't want to have to deal with because it 
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looks bad. So we'd like you to know that at least we are cognizant of the 
problems inherent with having a tribal court directly under them, and they 
are seriously considering doing something about it. 

CHAIRMAN PENDLETON. Okay. Thank you very much. 
We will now move to one of our prospective witnesses. We will call this 

the free speech section. 
We will first take Chief Judge Thomas Maulson from Lac du Flambeau 

Tribal Court in Wisconsin. 
[Thomas Maulson was sworn.] 

TESTIMONY OF THOMAS MAULSON, CHIEF JUDGE, LAC DU 
FLAMBEAU TRIBAL COURT, WISCONSIN 

JUDGE MAULSON. First of all, I'd like to make one comment that I am 
one of the Chippewas that do speak up in northern Wisconsin within the 
Chippewa Nation. 

CHAIRMAN PENDLETON. Thank you. We need more people to speak up. 
JUDGE MAULSON. I want to thank Mr. Miller for offering an invitation 

for me to come out here. I was out here not too long ago, and I received 
the Federal Register indicating, "You are invited to listen." Well, as 
funding is short all over, I made an effort to make sure I was out here for 
this particular meeting here today. 

CHAIRMAN PENDLETON. Thank you. 
JUDGE MAULSON. And it did bother me, first of all, just being an 

observer as the letter indicated. It bothered me as a tribal judge on my 
reservation, and my court and my system being a very infant court; and 
how we have a lot of non-Indian people putting us, once again, under the 
microscope and picking us apart and saying that we are not following rules 
and regulations under the Indian Civil Rights Act; and people not 
understanding that our court system, an Indian court, is very new, even 
though the CFR courts have been in existence for some time, and not have 
that opportunity for some courts to fail; and organizations like this, instead 
of what I call witch-hunting out there or looking for problems, maybe 
make solutions and try to pick these people up. Because like I say, my 
court is very new. I've been a judge going on 5 years now. I'm a 
nonlawyer judge, and I probably don't have the ability to talk like our 
eloquent Robert Clinton who I applaud on his pro-Indian speech that he 
made here. 

And I have to deal in northern Wisconsin and Wisconsin where I come 
from, with all the tribes that we have, and dealing with racism, civil rights. 
As an Indian person, as an Indian judge, we are being scrutinized by the 
whites because they say that Indian courts are not adequate. Because of the 
fact of educating the non-Indian out there-or the white, as people call us 
Indians-to the fact that our courts are just as good as the white courts. 
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We are starting to mend some of our problems, but yet our treaty rights 
are being violated. Our people are being discriminated against as Indian 
people. Civil rights are being violated by those people, and our people are 
saying, "What is happening to the court system? Why are the white people 
doing that to us?" 

And they come to people like myself, judges, prosecutors, governmental 
officials, saying, "What's happening?" And, once again, I have to deal with 
them by saying that we have laws that affect them. 

My court has to deal with Public Law 280. We work on a very limited 
budget. We don't get a lot of dollars from theiBureau of Indian Affairs. We 
have to almost beg for these dollars. And tribes shouldn't have to beg for 
those dollars. If white courts and organizations like yourselves want us to 
be, as you call it, equal, there shouldn't be that space. But you have to be 
an Indian to understand that. 

You know, you people ask for-you don't know the answers, and maybe 
there should be a couple of Indians on this board, and you will definitely 
get that. 

I was a police officer once. It took an Indian to deal with an Indian. 
Then you got those answers. It takes a black to deal with a black in the 
ghetto areas to get those things that you people want. And maybe we 
should have Indians on this Commission also. That bothers me because we 
don't have them. 

You've had a big education in the last couple of years, and we, too, have 
got an education from it because of the Commission, because people think 
that the Indian courts are doing something wrong, that Indian people are 
not given due process. And it appalls me to hear about some of these, and I 
think you people should jump on these Indian courts that are not having 
free speech on their reservations. We do have freedom of speech on our 
reservation. 

But like I say, it's very hard as a tribal judge to try to fill the shoes of a 
court that has been in existence for years and years and to try to have our 
people, when they come before me, and white non-Indian people out there 
saying, "Well, they're fine. If they kill that deer off the reservation, that 
deer would cost $2,000 for that violation," because he was a sportsman not 
understanding Indian ways, and Indian people are not sportsmen; they 
have to exist on what they get out there. And if they did it out of the 
context of an agreement, which the tribes in Wisconsin are doing with the 
State of Wisconsin in their treaty rights, then that particular fine isn't so 
big. 

I have to look at all that stuff as a judge. 
So, yes, we are different. You can't be an Indian. I can't be a black or a 

white or whatever race that we have out there. I can't be them and you 
can't be what I am. But yet we have to educate our people, and that's the 
tune to what's happening here. People don't understand what's going on in 
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Indian country. You people are just digging and trying to find out. And 
when you get in on a really gory one, boy, you really dig in on that one. 

But let's dig in on some of those good ones because we're trying. Hey, 
we're in the Pampers stage, and we've got to keep changing those Pampers 
all the time for us. Because we do follow the Indian Civil Rights Act. I 
make sure that our people, even though we don't have dollars for a 
defendant that comes before my court-I'll postpone a particular initial 
hearing until he gets an attorney someplace, or gets a lay advocate to 
represent him. But yet, the first guy that runs to Judicare it's called in 
Wisconsin, where they give dollars to represent a client-the first person 
that goes there gets represented there, but the other guy is left out in the 
cold. And we run into those situations in my court. 

I guess they say there's a pro bona or there's supposed to be a law that 
deals with lawyers saying you should give so many hours free. Hell, I 
haven't seen a lawyer do that yet, you know. 

[Laughter.] 
CHAIRMAN P?NDLETON. Thank you. I didn't meant to cut you off, but 

we have to cut you off because we have to try to get two other people in 
between now and what we hope is our 6:30 deadline. Do you want to wrap 
up for us? 

JUDGE MAULSON. I'd just like to say everybody is sort of sighing in 
relief. This is a big question, and I hope you people leave this open a long 
time, because there are a lot of other people out there. I represent the 
Great Lakes Judges Association also with all our other judges that are 
very new because of the void in the treaty issue that played that part in 
northern Wisconsin. 

So, yes, some courts are going to make mistakes, but I don't think we 
should be beat up for them, either. I think this organization should try and 
implement and put a law iri there that's going to help us, too. 

CHAIRMAN PENDLETON. Thank you very much. 
JUDGE MAULSON. Thank you. 
CoMMISSIONER DESTRO. If I can add for the record-well, why don't 

you call the other people. 
CHAIRMAN PENDLETON. Susan Harjo, who is the executive director for 

the National Congress of American Indians, has asked us to give her 5 
minutes of free speech time. 

COMMISSIONER DESTRO. If I can just add with reference to northern 
Wisconsin, having lived in Milwaukee for a number of years, the degree to 
which I think people who don't live anywhere close to Indian country are 
not appreciative of the issues. I went up to northern Wisconsin to Wausau 
for the release of the State Advisory Committee's report on treaty 
violations, and I was appalled at the comments of the Mayor of Wausau 
who, if he had made the same comments about blacks, would have been 
run out of town on a rail. 
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The notion that why don't we just marry an Indian and get ourselves a 
slice of these nice treaty rights? The notion of what a reservation is-it 
doesn't belong to the State ofWisconsin; it was kept by the Indians, has not 
even entered the consciousness of the people who run that State. And 
Wisconsin is considered one of the more progressive States in the country. 

And when you get here. Not all of my colleagues felt the same way, but 
when I said, "I'm going to go up to Wisconsin," they said, "Well, you 
came from there; why don't you go ahead and go." Hate crimes and 
bumper stickers that say, "Save a deer; sh5ot an Indian" are so appalling, 
but they never made the national news. It was a local story. 

And why? Because I think in Washington people don't give a damn 
about Indians. 

JUDGE MAULSON. That's why I'm trying to identify it. It's very 
confusing for Indians when you have to deal with a whole group of laws, 
not only State law, tribal ordinances, but cultural. So like I say, it does 
confuse the issue, and we as judges and people that work within the 
judiciary try to educate our people the best we can. Like I say, granted 
there are problems out there in Indian country, but we should deal with 
those particular problems. 

CHAIRMAN PENDLETON. Thank you very much, sir. 
Ms. Harjo, you have been here a long time today. 

TESTIMONY OF SUZAN SHOWN HARJO, EXECUTIVE 
DIRECTOR, NATIONAL CONGRESS OF AMERICAN INDIANS 

Ms. HARJO. Yes, I hadn't planned to stay as long as this, but it was so 
fascinating I had to stay until this point to find out that no one knows

CHAIRMAN PENDLETON. I'm sorry, let me swear you in. 
Ms. HARJO. One of our Cheyenne Nation laws and the tenet of our 

religion is that we do not lie. I don't swear, but" I would certainly agree 
with your premise that I not tell a lie here, either. 

CHAIRMAN PENDLETON. I'm going to respect your rights. 
Ms. HARJO. Thank you. 
I have communicated with the Commission on the scope and vagaries of 

what many ofus in Indian country feel is a fishing expedition and not in the 
interests of the Indian people. I won't reiterate those problems. I would 
just like to continue in the tone that was begun a short while ago and look 
at this as a dialogue for a few more minutes. 

It is not just in Wisconsin where we see this problem. We first saw the 
"Spear an Indian; save a salmon" bumper stickers in the State of 
Washington: We have seen the spread of an increasingly vigorous anti
Indian organized hate group network that is in virtually every State in this 
country where there are Indian people ..We know that these hate groups 
are tied to the Aryan Nation, to the Order, to the Klan. We suspect that 
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these hate groups have the same kind of organized crime underpinnings 
and financing. 

We suggest you look into this. This is a problem for us. This is a problem 
that is creating more scars for Indian country. Even as we speak, the 
spearing season is going to begin very soon in Wisconsin, and we are going 
to have even greater problems. 

Some of the people who are organized under the name of PARR, 
Protect America's Rights and Resources-fine-sounding names these hate 
groups have-are excluding the Indian children from Little League games 
and not letting the white kids play ball against the Indian kids because they 
are Indians, and because their parents are fishing and hunting in their 
traditional ways as their treaty says they can, as the United States agrees, 
as the courts have said they can. 

We have emotional scarring that is taking place. As we sit here, there 
have been numerous jokes about the upcoming Super Bowl, and certainly I 
support the Washington Redskins. I love them. I'm going to root for them. 
I don't think it would be tolerated if there were in the Nation's capital or in 
any city in America a team called the Blackskins, if I got out on a football 
field and dressed up in an Aunt Jemima outfit, and this good gentleman got 
out in blackface in a Steppin Fetchit outfit for the Blackskins. 

There would be a race riot in this city and in this country if we had a 
team called the Jew Boys, if we had a team called the Black Chicks. If we 
had anything that was derogatory to women or any other racial or 
religious minority in this country, it would not be tolerated. It is tolerated. 

Why is it tolerated? Because that is the era we are in. Everyone has that 
same old movie running through their heads, and Indians are identified as 
an era, not as a people. We are not an era like cowboys. We are a people. 
We are many people. We are diverse. We have a richness of cultural 
underpinnings without which we would not be able to survive today's 
conditions of outrageously high unemployment, staggering alcoholism, the 
highest rate of teenage suicide of any population in this country, which 
comes from low self-esteem, which comes from having those kids' elders
myself, this good gentleman, our elders, too-mocked, dehumanized, 
cartooned, stereotyped. That is what is causing the deaths of many of our 
children. 

We can't be polite about these problems anymore. The only way that 
this Commission could have made itself look any better would have been 
to do exactly what you did, to drag the BIA up here, the worst agency in 
the Federal Government, and say, "Hit on tribal courts," one thing that 
many people don't understand about Indian country, to raise the specter of 
a lack of democracy in Indian country, which I daresay is the only place 
where you will find true living democracy in this day and age. 
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By saying that we have to have separation of powers, you do arrogantly. 
try to interject yourselves between ourselves and our history, ourselves 
and our tradition, ourselves and what we are passing on to our children. 

We are guaranteed the right to be Indian people in perpetuity. There are 
certain things that we allow. I allow you to refer to me as Cheyenne. I 
allow you to refer to me as Indian when my name is Jista, the people, or 
my father, Widulgee Muskogee, the first people of the Wind clan, so we 
can communicate with each other. 

And as you have heard here, many tribes are willing to adopt foreign 
influences and to allow themselves to make'accommodations to the kinds 
of models for governance that other peoples have. Sometimes they do that 
if only to be able to survive. Some of us do not wish to do that, and I think 
you will see that many of us will not oftentimes in the future. 

We take ourselves very seriously, so seriously that we laugh at almost 
everything. That is our way of reacting to these kinds of situations. And by 
"these kinds of situations" I mean where the Commission has put together 
a hearing somewhat on tribal courts, somewhat on separation of powers, 
somewhat on tribal sovereignty-what is it; what is the nature of it?
somewhat on the power of the councils. And to talk about the power of 
the haves and the have-nots in a situation where Indian country is in a 
survival mode is really stretching a point, to talk about power of tribal 
councils. I think that is a really odd thing to think about. 

You sat here this morning with a BIA that you could see didn't even 
know how to tell you what a CFR court was, reported on by reporters 
who had to say, "What is CFR?" and an editorial writer who will write 
some opinion based on total lack of knowledge. And we have a hearing 
record, I think, that is of no use to anyone. 

Now, I don't know if you didn't send the questionnaire to the tribal 
courts because it wasn't cleared by O¥B and you have to have all 
questionnaires cleared by 0MB, or if you didn't respect the tribes enough 
and the tribal courts to not send it to them directly and you just wanted to 
find out information about them from the BIA, which would sort of be in 
keeping if the BIA is the overall Federal Government's agent for Indians, 
or if there is another explanation. 

Both those explanations are the ones that we object to, because you have 
taken an easy way out and you've seen what's happened. You haven't 
gotten any information. You didn't get it from the hearing this morning 
because these folks from the BIA don't even know what a CFR court is. 
So you don't know now. 

Now, when you go out and talk with the good judges from the Pacific 
Northwest, you will get a better idea. I think it was stunning that you 
didn't realize certain things like quarterly reports. I am so glad you 
admitted that, sir, for the record, that you had no idea that they made 
reports, that they had any sort of communication. 

123 



I think there is a lot for this body to look into that it hasn't, and it is 
trying to focus, or at least there is the perception in Indian country that 
you are trying to focus on the problems that we have. We are under a 
colonialized system. We are not, as Mr. Swimmer said earlier, a conquered 
people. One of the last battles my relatives were in was the Battle of the 
Little Big Hom, and as I recall we did not lose. 

CHAIRMAN PENDLETON. Ms. Harjo, could you wrap up for us. I know 
you are emotional about this, and I can understand it, and we need to hear 
this. But I think we have to bring this to a close when we can. 

Ms. HARJO. I think because of the years of colonial overseeing of the 
development of business council governance forms and not the people
most of our tribes and nations are general council tribes and nations; that 
means all the people participate-and if you'd been in Indian country and 
gone to.some of those meetings, you'd see that it is democracy plus. It is 
the thing that Franklin and others fell in love with when they visited the 
Iroquois Confederacy because they had never seen that kind of piece of 
work in governance. There was no model in their experience. That's why 
they adopted it for the United States. 

Our tribes still carry that out, for the most part. And that is something 
that this Commission needs to understand, needs to understand the history 
and the development, and why it is you hear some inconsistencies. It is 
because we have had to do certain things to survive, and because we have 
had to bend to the BIA. 

You hear Indian people, BIA people, talk about us as members of Indian 
tribes. That's one of the evidences of the job that colonialism has done on 
us. We are citizens of our Indian nations first. We have dual citizenry, if we 
wish it, because of an act of June 2, 1924. Saying that Indians could also be 
citizens doesn't make me a citizen of the United States unless I so choose. I 
have so chosen. There are entire nations of Indian peoples that have not 
chosen that and who, in fact, travel on their own passports in and out of 
the borders of the United States. 

This is the kind of testimony I think would be valuable here. I wonder 
what the purpose of this forum is, and I will certainly try to submit 
something for your record once we can determine as an organization what 
it is you are trying to do. If there is a way we can help you focus, we 
would be happy to do so. 

I don't know where the free speech closures are. I have never had my 
civil rights violated in any part of Indian country, ever. I have had them 
violated in almost every part of non-Indian country where I have been. 

CHAIRMAN PENDLETON. Me, too. 
Ms. HARJO. I think that's what you need to look at. And with the 

background that some of the people on this Commission obviously have 
and the love for the law and the love for civil rights, I think you ought to 
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join with us and take care of some of the rascals who are trying to do us in 
and not try to do us in yourselves. 

CHAIRMAN PENDLETON. Mr. Allen. We usually don't make comments 
about this. 

COMMISSIONER ALLEN. I just wanted to make a request. I would really 
like to have from whatever her resources are a list of those Indian nations 
that live on their own passports and have not accepted American 
citizenship, if she has access to it. 

Ms. HARJO. Onondaga Nation is the most notable example, and you can 
read about them in the most recent National Geographic. There's a whole 
spread on them and about their passports and which countries have 
accepted them and which ones haven't. 

CHAIRMAN PENDLETON. New York? 
Ms. HARJO. Their territory borders New York. 
COMMISSIONER ALLEN. I'd like some background on that, if I may, as to 

what the U.S. Government considers their status and what the relationship 
is. I'm unfamiliar with that. 

CHAIRMAN PENDLETON. You and I are familiar with one another, and I 
have accepted your wrath on more than one occasion-you as well as the 
organization-and I will continue to accept that wrath. What I do reject 
out ofhand is that this Commission is sitting to do anybody in. We have no 
mandate to do anyone in, and we don't intend to do anyone in. 

And you made some comment about us having to have clearance from 
0MB and elsewhere. Let me'just reassure you that 0MB has cleared 
nothing and clears nothing that we do in terms of how we respond. 

And the matter about BIA, I get from your testimony the implication 
that we are in bed with BIA. Far be it. If we were in bed with the BIA, we 
wouldn't have hauled them up here today. I think for you to make some 
assumptions about our process without knowing that process-and I've 
heard you criticize us on other occasions without knowing what it is we 
are trying to do, and you raised a question about what we were doing. I 
think to raise that question is legitimate, but at some point down the line I 
think we are doing what we are statutorily mandated to do. 

Had the Congress not passed an ICRA, we wouldn't be sitting here 
today talking about it. And it falls clearly within our mandate, and we see 
some problems with it on both sides of the ledger. So the point is: how do 
you get at those issues? 

And to prejudge us is just not fair to us. We are going to do the best we 
can in groping to find out. True, none of us will ever be Indians. 

Ms. HARJo. Mr. Chairman, I am well rebuked. I would like to say, 
though, that you can well understand how we feel when we feel we are 
equally prejudged by this body because we have statutory mandates that 
predate the existence of the United States. 

CHAIRMAN PENDLETON. We have prejudged no one. 
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COMMISSIONER ALLEN. Mr. Chairman, I just wanted to say with regard 
to your remarks that any number of people now have raised the question 
about the various forms of discrimination and possibly violence against 
Indians, which one would think would be well within our mandate. But it 
would not, I'm quite certain, come into our mandate from the ICRA. 

CHAIRMAN PENDLETON. No. 
COMMISSIONER ALLEN. If it were within our mandate, it would come 

through the other existing civil rights laws, and that raises a paradox, of 
course, whether indeed we are to consider the other civil rights laws as 
extending to Indians as individuals, and if extending to them as individuals, 
how far, whether into the reservations or not. 

I would very much like to see that question also on our agenda before 
we are done. I think we have been well admonished not to·overlook the 
possibility that all the other civil rights laws of the United States apply to 
the Indians not only outside but on the reservation. 

CHAIRMAN PENDLETON. Let me be clear, just to set the record straight. 
This Commission is going to grapple with something that might be of 
interest to all of you. At last count there are 130 Federal civil rights 
statutes on the books-statutes, Executive Orders, and regulations-130. 
And what startea out as four groups to be protected by the act of '64, we 
find out there are many, many more groups. And the allocation for that is 
over a half-billion dollars, and 15,000 Federal employees. And we are 
trying to identify that and find out why is there still a problem. I mean the 
resource base is there. The public policy base is there, and we still have 
problems. 

But finally, this Commission has spoken out on violence, before my time 
here, before anybody's time at this table. This. Cmµmission has the largest 
body of material it has put out on hate crimes and hate violence. 

I can only say to you that whatever laws we have on these books are not 
going to change probably the most destructive force in this world, and 
that's man's inhumanity to man or woman's inhumanity to woman, if you 
want to take it to that, and I think that is a serious problem we have to look 
at, and no law is going to change that. I do think laws cannot tolerate that. 

COMMISSIONER ALLEN. Mr. Chairman, I have to tell you when you 
phrase it that way, you raise the question of whether men are ever 
inhumane to women and vice versa. 

[Laughter.] 
JUDGE MAULS0N. Mr. Chairman, I'd just like to ask one thing. You seem 

to ask all the professors and all these other bigwigs that were sitting up 
here that had papers sitting in front of them if they wanted to change the 
Indian Civil Rights Act, and I haven't had that opportunity to show the 
judge's perspective, for the simple reason I think it should stay the way it 
is. But if any mandate is going to be made, if they want Indian courts to 
fulfill the obligations out there in Indian country and meet the needs of the 
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problems on some reservations, then we need those green dollars to do 
that. And that's through the Bureau of Indian Affairs, which they are not 
doing today. 

CHAIRMAN PENDLETON. I don't know if you have followed our process, 
but we have been in dialogue in open session which we don't normally do. 
We usually hear people and then we say nothing. But I think this matter is 
of such importance that we have felt free, as they say in some churches, to 
testify. 

Ms. Harjo, I want to say to you that I would hope that yout initial 
comments about dialogue would not end ~i!h this exchange here. I think 
we need to move on and find out how we continue the dialogue so that we 
don't tell lies and we aren't perceived as telling lies. 

But if I can borrow from Commissioner Destro, if we don't open up this 
process, which we have been able to do and other Federal agencies have 
not been able to do, then we have no process at all. I still contend we are 
that independent body through which this debate has to take place. 

Mr. Sampson. 
[Roy Sampson was sworn.] 

TESTIMONY OF ROY SAMPSON, PORTLAND, OREGON 
MR. SAMPSON. I appreciate the opportunity to be here, and I also 

appreciate the lateness of the day and the time and attention you have 
spent in this hearing process. 

A brief background. I have been active in Indian affairs for the last 20 
years or so, primarily in the Northwest, and had a lot of activity associated 
with the Indian fishing cases that you may now be familiar with, the Indian 
fishing rights cases that were developed in Oregon and Washington. 

I also had the opportunity to serve in the Department of the Interior. 
Rogers Morton was Secretary. I was the special assistant. to him for about 
5 years. I have spent a brief tenure in the BIA, and came back as a Deputy 
Assistant Secretary for Indian Policy in the first part of this administration 
in 1981. 

I flew in this morning, red-eying it in last night after hearing of this 
hearing, because what you are doing here is something that I am 
particularly interested in. You can't work in the resource fields and you 
can't be associated with tribes as I have been, you can't be an Indian 
transplant from Oklahoma living in Oregon, which I am, without being 
deeply concerned about the types of issues that are being raised, as it 
relates to individual Indians, as it relates to what is happening within the 
systems that are in place in reservations, and some concern about what 
happens to those rights of Indians which do not reside on the reservation 
but which have a continuing relationship with those independent and 
sovereign nations. Roughly half of the Indian population of this nation 
resides in urban centers and not on re1:1ervations. 
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I don't want to get into a lot of dialogue except to suggest to you that 
my interest, having been sparked and realizing that the hearing was here, 
and hearing the testimony of the Bureau of Indian Affairs this morning, 
prompted me to stay and offer some assistance to the Commission. 

I don't think as of today you're getting the type of record that you need 
in terms of process about what the Bureau has been doing. I would suggest 
that there is a whole sequence of documents associated with what has been 
happening that are not necessarily directly related to the testimony that 
you got on the Indian Civil Rights Act. 

CHAIRMAN PENDLETON. Let me say to you that we have reams of 
documents, so do not take what we heard at the table as the record. There 
are other documents that support what it is you say. It all didn't come out 
on the record today. I just want you to know that. 

MR. SAMPSON. I appreciate that. Particularly the process that has taken 
place at individual reservations with the development of individual courts 
and court systems. I am particularly sensitive to the fact that you have 
testimony from certain places. I have had a chance to look at and read 
today and the testimony that was made from the Northwest judges 
association. 

I think the process that went through for the development of those 
individual court systems is one that I would hope this Commission would 
spend some time analyzing. They are not the same. They do differ. The 
funding was not adequate, nor was it balanced and fair. Has it been 
distributed in a way that you can track? Perhaps not something that you 
will like to see, but I think you're going to see 20 years of very sporadic 
funding activity which leads you to a whole series of implementation of 
policy decisions which were on the record but never followed through on. 

I share what Suzan [Harjo] was saying-a lot of us were sitting in the 
back of the room this morning shaking our heads, seeing five of our friends 
sitting up at the front table who we've known off and on for a number of 
years unable to answer some very basic questions of this committee. That 
disturbs me. 

I would like to offer to prepare for the committee my recollection of 
what I have observed over the last few years in this subject area, and will 
dq so as now I understand the record will be open. 

One other closing comment. There is a general mistrust of these types of 
activities, not just of this Commission, in Indian country and for perhaps 
good reason. The studies and the reviews of those things that have 
impacted individual Indian tribes and individual Indian people-there are a 
lot of them. 

What has happened with those studies has not necessarily benefited 
Indian people. There is a lot of distrust of studies and reviews. That is not a 
critique of this Commission, as least as far as I am concerned, but I think it 
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does explain some of the things you are hearing and the feedback that 
you're getting. 

It would be most constructive, I think, for both myself and for others 
that want to see the work of the· Commission end up with a product that 
both you and the Indian people will be proud of, to have some idea of 
agenda, time frame, and process that you will go through so that we know 
the amount of time and effort we might haye and the opportunity to 
continue to suggest additional information. 

I haven't seen that. I am out of the mainstream now. I'm working with 
the Yakima Tribe building a wonderful fish 

1
hiitchery, which we are very 

proud of, and that doesn't keep you close to this type of politics. But there 
are a lot of us who have been around who want the opportunity to help 
you in your deliberations to solve these types of issues. 

Thank you for the opportunity to say that today, and I hope to be able to 
carry on a continuing dialogue with this committee as you move forward. 

CHAIRMAN PENDLETON. I think you should feel comfortable that you 
can maintain dialogue with counsel's office and others you see appropriate. 
We don't have a time frame. What you are hearing from us today is that 
there is more to get, and there is no specific time frame. 

Let me share with you or support your observation that we, too, want a 
record established of which Indians and this Commi,ssion can be proud. 
And we understand the suspicion of committees that are politically 
constituted, if you will, through the public policy process. We are not 
persuaded that we don't fit that mold. We are probably persuaded that we 
do fit that mold and are anxious to prove where we are in this process. 

In the end, I think the chips have to fall where they are going to fall. As 
Ms. Harjo said, we have to tell the truth. And the truth might not always 
be comfortable, but we want to be able to tell the truth as best we can 
formulate it from the facts that we obtaiIJ:.,;c, 

This is not a policymaking body in that respect. It is a research and, if 
you will, recommending body to the administration and to the Congress. 
And we will conduct ourselves just that way, and we might have other 
things to do in the process of putting this full record together. If we see fit 
to do that and it has to be done, we will do it. It does us no good to be on a 
fishing expedition and not catch the right kind of fish that everybody can 
feed on. We want to be able to catch something that everybody can eat, 
rather than to say, "I don't want that kind of fish." 

So feel free to share with us what you want to share with us. 
And with that, I can say that this session has recessed. 
[At 6:45 p.m. the hearing was recessed.] 
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Exhibit No. 1 

UNITED STATES 1121 V- Avenue. N.W 
COMMISSION ON WaMglen. DC 2Dt25 
CIVIL RIGHTI 

Deceraber 9, 1987 HAND-DELIVERED 

Honorable Donald P. Hodel 
secretary of the Interior 
United Sta:es Department of the Interior 
18th & C Street, N.W., Room 6117 
Was~ington, D.C, 20240 

.>ear Secretary .Hode·1-;° ~ (J)A 

The U.S. com~ission on Civil Rights, pursuant to its 
responsibility to monitor enforcement of Federal civil rights 
laws, is exa~ining enforcer.tent of the Indian Civil Rights Act 
of 1968 (ICRA). As part of this evaluation, a commission 
subcommittee has held hearings in South Dakota and Arizona on 
ICRA enforcement by several tribes, focusing primarily on the 
Navajo Tribe, the Zuni Pueblo Tribe, and the Cheyenne River, 
Rosebud, and ?ine Ridge Sioux Tribes. When its examination is 
complete, the Commission will report its findings and make 
reco~~enda:ions to the President and the congress. 

The Subcom~ittee's moni:oring of ICRA enforcement would be 
incomplete were it not to include consideration of the role of 
the 3Jreau of Indian Affairs. While this matter received 
attention at the Subcommittee's field hearings, that attention 
was necessarily incomplete. For this reason, the Subcommittee 
will con•1ene a hearing here in Washington to give thorough 
consideration to the Depart~ent's ICRA policy. We invite your 
Depart~ent to testify at the hearing, which will take place at 
the Com~ission's offices on January 28, 1988, at 10:00 a.m. 

We have enclosed a list of questions which we would like 
answered by your Jepartment. certain of the questions pertain 
to yoJr policy with regard to ICRA enforcement. Others ask for 
data on !CRA enforcement, 638 contracts with tribes, tribal 
constitutions, and training provided for tribal judges and 
personnel. We would be grateful if you would forward these 
ques:ions to the appropriate offices for response and, in 
ajdition, if yo~ would designate officials to represent the 
Department of Interior at the commission's hearing. 

• 
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Ex1n"bit No. 1 (cont.) 

Page 2 

In order to expedite the collection of the information ve are 
requesting as well as other information Commission staff may 
want to obtain prior to the hearing, I have asked that 
commission s::.aff visit your ;:,epartment on or before December 18 
a~d speak with persons who are familiar with the availability
of t~e data we have requested. Commission staff will therefore 
conta:t yo~r office later this week to identify with whom they 
s:i.:>.il:i mee::.. 

Sim:erely, 

{2_ ......J. ,._ .........'\ 

Cl.BE•,;::: :,,. PE:~::>!..::i'o,:, Ja. 
Chair"'an \ 

Enclos:i::e 
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Exhibit No. 1 (cont.) 

Page 1 

QUESTIONS 

PAR~ I: GEN~RAL OVERSIGHT 

In April 1986, Associate Solicitor for Indian Affairs Tim 
Vollnann described the role of the Department with respect to 
t:1e !CRA in an outline prepared and distributed to a meeting of 
th~ Injian ~a- Section of the Federal Bar Association. The 
o..1tline points out that in Martinez the Supreme Court rejected 
tn~ idea that the Secretary of Interior had enforcement or 
revi~- a:.1t;1:,rity over tribal actions, except when a tribal 
con$titJtion or Federal statute requires Secretarial approval
of trioal ordinances. When that exception applies, the 
outlines fJrther states, the Department must •be cognizant of a 
trice's compliance with the Indian Civil Rights Act and other 
fed~ral law$ before it acts to recognize certain governmental 
acti,Jns. • 

3is o~tline also states: 

A. T~e policy of tribal self-determination 
and practical considerations create an 
i~stitutional reluctance to become routinely 
inv~l,ed in allegations of ICRA violations. 

1. 13:A has prograils to enhance tribal 
institutions and encoJrage ICRA 
,-.:ompl iance. 
2. Even the most p~ripheral involvement 
in tribal processes makes the Department 
a target of lawsuits by dissident 
challeng~rs of tribal action. 

B. Violations of ICRA may be a basis for 
B!A declination to contract programs with a 
tribe under P.L. 93-638. 

c. Violations of ICRA may affect how the 
Secretary exercises his trust responsibility
with regard to tribal trust assets, both 
funds and nat.1ral resources. 

D. A gross violation of the ICRA (e.g., 
violation of due process through disregard
of the tribal constitution or laws governing
triba! elections) may affect the federal 
government's recognition of tribal 
representatives. 
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Exhibit No. 1 (cont.) 

Page 2 

1. Do the statements cited above represent the current policy 
of the Department of Interior with respect to ICRA 
enf~rcement? If not, what is the current policy? Ia 
issJance of a new policy under consideration? If so. in 
what office? When will it be issued? 

2. What are the •practical considerations• cited in Mr. 
Voll:nann's outline that contribute to •an institutional 
relu=tance to become routinely involved in allegations of 
ICRA violations?• Please give examples. 

'3. •::l•l?ting from t!le Vollmann outline, what programs does BIA 
~a,~ i~ place •to enhance tribal institutions and encourage 
IC~~ co~pliance?• 

~. ~oej BI~ ~onit:,r ICRA violations? If so, please describe 
h:i,1 anj pr:,·,1ide the Commission with information on the ICRA 
violations that have taken place since 1978. 

5. Voll:ian.1's outline asserts that ICRA violations may be a 
oasis for 3IA declination to contract programs with a tribe 
Jnder P.~. 93-638. Is this current policy? Since 
!lartinez, has BIA ever declined to contract such programs 
b~caJse of I:RA violations? If so, when and on what basis? 

6. Sin=e Ma::tinez, again citing the outline, how often has the 
Dep•rtqenc's eKercise of its trust reponsibility been 
affected by ICRA violations? In how many cases was ICRA 
nonco;.pliance the stated reason for agency action or 
i:1a.::. i,,n? 

7. Since ;,1artinez, again citing the outline, how often has the 
Dep•rtnent ref~sej recognition of tribal representatives
bec3-l3e of •gross ICRA violations?• What is a gross ICRA 
violation and where is it de~ined? How many gross ICaA 
violations have ta~en place since 1978? Does the 
Department have information in its files on these 
·Ji•Jlations? 

S. ~:.at offices of the Depart.nent of the Interior have 
responsibilities or collect data in relation to the Indian 
:ivil Rig~ts Act? 

9. A letter of AJgust 3, 1987, from the Judicial Services 
Branch to the Com:nission states that •The mission of the 
Branch of Judicial Services within the Bureau of Indian 
Affairs is to help tribal governments establish and 
~ai,tai~ a strong and viable Indian Judicial system capable 
of dispensing eq~al justice.• What are the stated criteria 
of t:1: Judicial Services Branch for determining whether 
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tribal governments have •strong and viable Indian Judicial 
system[sj capable of dispensing equal justice?• Are the 
criteria published? If the Judicial Services Branch does 
not have stated criteria, how does the BIA measure the 
progress of tribal judicial systems?c·Is ICRA enforcement 
one of the measurements used? What other factors are 
relevant? Please provide the Commission with a directory 
of the Judicial Services Branch. 

10. W3at are some of t~e recent accomplishments of the BIA in 
as~is~ing tribal judicial systems? 

11. w~a: ar~ wea~nesses of the BIA in administering tribal 
ju~icial s1ste~s under 638 contracts? 

12. w~a= duties or responsibilities does the Bureau have with 
ce~pect to violations of a tribal code or constitution? In 
~arrying out these responsibilities, what procedure is 
followed and what offices carry out the responsibilities? 

12. 25 C.F.R. Section 81.S(a) a:.tthorizes a Secretarial election 
only •upon a request from the tribal government.• In light 
of t'1e Z:.tni ?ueblo succession election dispute about which 
the recen:ly com~ission received testimony, will the 
regulatio~s be changed to allow direct petitions to the 
s~cretary fro~ a substantial percentage of enrolled 
eligible voters? Are any other regulatory changes 
conte-n;_?la':ed as a res:1lt of the Zuni experience? How many 
ot~er suc~ instances have there been since 1978? 

13. ?lease list the types of contracts between the BIA and a 
:riba: government under P.L. 93-638 and provide a printout 
.:,f all 638 contracts currently in _force. Holll many are for 
trio~: co~rts? Tribal police? Appeals courts? Tribal 
councils? Puolic Defender services? Judicial training? 

L,. Under 25 u.s.c. §450f(c), which, if any, of the Pub. L. No. 
93-638 con:ract categories are routinely required to 
contain insurance clauses requiring liability insurance 
coverage and waiver of sovereign imnunity by tribal 
go·,11:r n~en:.s? 

~5. Please state the reason w~y some of the Pub. L. No. 93-638 
contract categories ace not routinely required to contain 
liability insurance coverage clauses. 

16. ?lease state what BIA personnel, by job classification, are 
responsible for negotiating, revie~ing, approving, and 
signing the Pc~. L. No. 93-638 contracts in each category. 
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17. In 1973, the B!A proposed a task force to study enforcement 
of the ICRA and to prepare interpretative guidelines and a 
model ~ode of criminal procedure. was this in response to 
section 301 of Title III of the Civil Rights Act of 1968? 
was the proposal adopted and the task force assembled? 
Were the guidelines prepared? If so, please provide the 
Commission with a copy. Was the model code drafted? If 
so, please provide the Commission with a copy. If neither 
was prepared, please explain why not. 

13. In an October 27, 1987, statement to the Subcommittee on 
Interior and Related Agencies of the committee on 
Appropriations for the House of Representatives, the 
Assistant Secretary for Indian Affairs proposed to give
tribes greater control over self-determination funds. Be 
stated that among other things, •this would be necessary to 
establish ... certain minimum standards with respect to 
protection of individual rights and public safety.• 

(a) ?lease d&scribe what the •minimum 
standards• woJld be. Would these standards 
be compliance with the ICRA and/or other 
rules or regulations? Which ones? 

(bl w~ula tribes have to demonstrate 
co~pliance with mininum standards before 
bei:lg eligible to e.xercise greater control 
over ?ed~ral funds? Wnat would constitute 
satisfactory evidence of compliance? 

(cl Would there be a procedure for 
ter~inating funds if it were determined that 
a tribe did not meet these standards? 
?lease describe w~at process. Would a tribe 
not in compliance be allowed to receive 
fJnds under a contract? 

(dl W~o woJld make the determinations of 
com,iliance, an administrative la• judge? A 
?ed~ral judge? A contract compliance
officer? 

(el Does the BIA currently have the 
capability to enforce mininum standards for 
the protection of individual rights? If it 
does not, what additional resources would be 
required? 
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PART T~O: ~ATA ON TRIBAL COURTS AND ICRA CASES 

The following questions ask for data to be broken down by tribe 
and area office, and are accordingly phrased as if directed to 
each B!A a:ea office. ?lease provide as much information as la 
currently available in Washington, D,.c<!', and ask area directors 
to respond to those questions which cannot be answered by
Washington personnel. 

Training 

l. Please indicate what training is provided to judges and 
coJrt p:rsonnel for the tribes in your area. What specific
training is given with respect to implementation of the 
safegJards contained in the ICRA? 

2. What is ti1e total nur.iber of tribal judges in your area? Of 
this total, ho\<ol many have law degrees? Bow many have 
received special training on the ICRA? 

3. Do you believe those subject to tribal law need to be better 
informed of their rights under the ICRA? What steps has 
your office taken to inform those subject to tribal law in 
yo~r area of their rights under the ICRA? 

4. What is the total number of tribes· in your area? Of this 
c~tal, how many have written constitutions? Please provide 
the comnission with copies of these constitutions. 

S. Please indicate which of the tribes in your area have, and 
do no:: ha'.1e, each of the following ICR.ll. rights included in 
t:1ei:: con.;::itutfons or lav1s: 

~ ·"t ~ 

a. Freedo~ to practice religion 
b. Freedom of speech 
c. Freedom of the press
d. Freedom of assem~ly and/or

redress of grievances 
e. Eminent do~ain (taking of land 

for public purpose with just 
co:apensation) 

f. Freedom from bills of attainder 
and/or ex post facto laws 

g. E~ual protection of the la~s 
h. Dlle process 
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CRIMINAL 

a. Unreasonable searches and 
seiz.ires 

b. Double jeopardy 
c. Self-incrimination 
d. Right to speedy trial 
e. Right to public trial 
f. Right to be informed of 

nature and cause of 
accusation 

g. Right to confront and 
compel witnesses 

h. Right to counsel 
i. Li~it on excessive bail 
j. ?rohibition of cruel and 

unJsual punishment 
~- Sentencing limitation 
1. Equal protection of the la~s 
m, nue process 
n. 3ills of attainder and/or 

ex post facto laws 
o. Trial by jury 

6. Pleas-: des::r ioe t:1e raethod by which judges for the tribal 
coJrts in yoJr area are selected, 

,. uo a!l t~e triba! courts in your area have laJ clerks? 
:iie cle~~s? If not, hoN many do and how raany do not? 

6. ?leas~ list each tribe in your area and state whether it 
h-as a pr.:,so::c.itor o.?: pu:,lic defender system or both or 
ni:i~:'le=.-. 

S. Are at~~rne1s per~itted to appear before the tribal courts 
in yoJr area? If not, please identify which tribal co.irts 
d~ not per,ni t thera to appear. If so, 

a. are they permitted in civil cases? 

b. are they permitted in criffiinal cases? 

c. pleas~ indicate the criteria for permitting their 
appearance, 

d. If triba! court bar admission is required, please 
indicate the criteria for admission. 
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lQ. Which tribes in your area have courts of record, i.e., in 
which the proceedings are transcribed or taped? Please 
list each tribe indicating whether they have courts of 
record and how the record is kept for each court. Of 
those tribes with courts of record, 

.l, 'A' 
a. ~re court reporters used in proceedings in the 

tribal courts in your area? If not, please 
identify which courts do not use court reporters. 

~- are tape recordings made and kept but not 
tr~nscribed? Please indicate what the practice is 
in each of the tribal courts in your area. 

,.. ~re trioa~ court opinions published and how may 
they be obtained? 

5. are tribal ordinances published and how may they 
be obtained? 

11. To ;fr,.::,..i ;r,a;.r an appeal from the tribal courts in your area 
be taken, i.e., whether to appellate courts, Tribal 
co~ncils, or no appellate mechanism. If the system 
diffe=s a,nong the tribes in your area, please identify the 
d1fferences, by tribe. 

12. ?lea3~ list the tribes in your area that have judicial 
appell~te tribunal5. In your list, please state: 

a. how man1 judges sit on each 

b. the e~ac~ narae of the judicial appellate tribunal. 
'>Ir t~ 

c. the standarJ for appellate review: de~ or on 
the record. 

13. ~o~ nany judges who sit on the tribal courts in your area 
also hear appellate cases? ?lease list the judges by tribe. 

l~. Since Martinez, ha~e the tribal appellate courts in your 
a=ea ever formally invoked the ICRA in reviewing cases 
from the lo~er courts? Please identify which appellate 
coJrts in responding to this question. 

15. ~o you ke(p records 0£ the number of cases in the tribal 
coJrts in your area in which the pleadings allege a 
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violation of the ICRA? If not, please identify who does. 
If so, please state by year the number of cases tried in 
the tFibal courts in your area, post-Martinez, in which 
t~e pleadings allege a violation of the guarantees of the 
!CRA.. 

1978 ___ 1980--- 1979 

1981 ___ 1983--- 1982 

1984 ___ 1986--- 1985 

16. In th".! cases identified in the preceding question, please
stat".! ti1e nun':,er of cases in which nontribal members have 
invo~".!j the ICRA. 

17. Pleas•':! st'!.te by year the nur-1ber of cases for the period 
1978-196~ in which the ICRA or a similar tribal ordinance 
or cons~itation was formally found to have been violated. 

1978 1979 ___ 1980 

196::. ___ 1982 1983 

198.; ___ 1985 ___ 1986 

15. ?lea:3-: briefly describe t:ie types of problems affecting
ICRA e~fJrceraen: in the tribal courts in your area. In 
yo~r vie~, are any of these problems serious? How should 
t:iey be adjressed? 

19. In yo..:r •:>pinion, does congress need to anend the ICRA.? If 
so, please briefly outline what changes you think are 
need~d in the ICRA. If not, why not? 

20. in your O?inion, how much do tribal politics affect the 
i~dependence of the tribal courts in your area? 

21.. In your opinio"l, should there be any kind of limited 
Federal judicial revie- of tribal court ICRA decisions, 
other than in habeas corpus cases? ?lease explain the 
reasons for your answar. 

22. qave the triba~ councils ever overruled tribal courts in 
your area since 1978? ?lease list by tribe the instances 
of such overrJling, identifying the case name and year.
Also, please state whether the pleadings in any of these 
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cases alleged a violation of any the guarentees protecte4
by the ICRA, or a similar tribal ordinance or 
cons~ita~ional provision. 

23. In how many ICRA cases has sovereign immunity been raised 
as a defense since 1978? In how many of these cases has 
t3~ defense been successful? 
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United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

JAN 2 7 1988 

Clarence M. Pendleton, Jr., O'lairnan 
lhited States carrnissicn oo Civi 1 Ri!tlts 
1121 Venrcnt Averoe, N.W. 
Washington, D.C. 20425 

Dear 1-r. Pendletcn: 

In response to your letter of Decarber 9, 1987, to the Secretary of the 
Interior, please find enclosed responses to your QJeStionnaire concerning the 
1968 Indian Civil Ri!tlts Act. k3 we infonred your staff, our response is 
inoarplete at this tine since sare of the infornaticn had to be r8QJ8Sted fran 
our twelve ( 12) area field offices, and the tine constraints in receiving and 
collating that infornaticn i,,ould not allow us to meet ya.r January 28 deadline. 

The r~ to this QJeStionnaire are based en infornetion fran ei!tlt (8) of 
the twelve (12) area officas. Further infonraticn fran the raraining four (4) 
area offices will be provided to you l..4)0rl our receipt of such naterials. 

Your staff was also informed that rruch of the infonraticn soug,t t.nder Part II 
of your c:µ3Stionnaire could only be obtained directly fran the tribal 
goverrvnents. Your questionnaire was forwarded to the tribes and their 
responses should be forwarded to your office directly. 

Sincerely, 

Assistant Secretary - Indian Affairs 

Enclosure 
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RESPOISES 

PART I: GEI--ERAI... OVERSIGIT 

1. The Statanents cited are found in an outline for a presentation given by a 
Department of the Interior solicitor at ooe of the amual Federal Bar 
Association meetings and cannot be construed as representing the current 
policy of the Department of the Inter_ioi; with respect to Indian Civil 
Rights Act (ICRA) enforcement. It has been the Bureau of Indian Affairs 
policy since January 16, 1981, to handle each alleged civil ri!tits 
violation of provisions of tribal constitutions on a case by case basis. 
other types of clairood ICRA violations have been deferred to local tribal 
resolution mechanisms in keeping with the U.S. SUprene Court ruling in 
Sa.'1ta_ Clara Pueblo v. Martinez. 

Attached is a position of the Bureau's Division of Tribal Qoverrrnent 
Services concerning tribal court carpliance with the Indian Civil Rights 
Act of 196S. However, there is no ""new"" official Bureau policy with 
respect to ICRA enforcement. 

2. Mr. Vo llrran is no longer working at the Centra1 Office, and it w::,uld be 
presurptious to infer what his assessment of ""practical considerations"" 
might be in restricting ongoing Bureau involvenent in responding to ICRA 
allegations. 

3. The Bureau, through a contract adninistered by the Branch of Judicial 
Services, provides training to tribal and CFR court personnel that 
includes sessions just on provisions of the ICRA, as well as courses that 
include aspects of the ICRA as artxxlied in court procedural actions. 

4. The Bureau ooes not monitor ICRA violations on a regular basis. The 
Bu..-eacJ wi 11 look into cases brought to its attention, but only as a method 
of cla•1fyins the facts surrounding the allegations. 

5. Appar-en,:.ly Mr. Vollmann's assertion alludes to 25 CFR 271.74 \okiich directs 
that under the Section entitled "Reassurption" of P.L. 93-638 contracts: 

(a) A contract made under this part may be terminated, and 
control or operation of the program or function assuned by 
the Caimissioner or Area Director as appropriate, in whole 
or m part; ~., the Connissioner or Area Director 
det.ermines that the tribal organization's- performance under 
the contract involves: ( 1) the violation of the rights of 
a'1y persons can be identified as a pattern or practice ... 

Since M;:lrtinE!~, as reported fran the Bureau Area Offices, the Bureau has 
not reassured a contract on the basis of ICRA violations. Technically, 
the regulations call for ""violations of rights"" to be a basis for 
reass...rrption of a contract, not for initial entry into a contract. 

6. Based on Area Office reports, there were at least five (5) instances \okiere 
the alleged violation of civil rights "has been an issue to the point 
where the Bureau of Indian Affairs has had to deviate fran routine 
procedures in carrying out its trust responsibilities."" 
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7. Since 1::1?,,tinez, in at least t1<,0 instances "the Bureau did withhold 
recognition of tribal council actions \ok\ere questicned (disputed) merrbers 
voted on enactments that required Secretarial approval." 

The Bureau d:>es not utilize any official definitioo of ·gross ICRA 
violations." The Bureau d:>es not naintain specific files denoting "gross 
ICRA vielat ions." Instances of alleged ICRA violations might be found 
with any m.rrber of Bureau departments. 

8. There is nc office within the Bureau with the responsibility to collect 
data in relation to the ICRA. 

9. There are no published criteria for determining whether or not tribal 
goverments have "strong and viable Indian Judicial Systans capable of 
dispensing e::iual justice." Assessments of tribal court systans are based 
on a mm:,er of acininistratwe criteria. For instance relevant criteria 
1<,0Uld include: funding levels for the court system; extent of training 
received by court personnel; tribal constitutional autonomy of the court; 
and extent of court's subject natter jurisdictioo. 

10. As taf;en frar, the Branch of Judicial Services FY 87 report to the Divisioo 
of Tribal Goverrrnent Services: 

"In FY 87 the follcwing activities were accooplished by the Branch of 
Judicial Services: 

Twenty-one (21) court systans were provided additional funds for 
their court systems as "needy courts." The funds are used to 
upgraele courts by providing personnel, equii:ment, and training. 

Eight (Bl national tribal court training sessions, attended by an 
average of 50 court personnel per session. 

Contra:;te:l for ten ( 10) training sessions oo child abuse for benefit 
of Division of Social Services, to cover ten (10) out of the twelve 
( 12) BIA area offices. 

Worked closely with Division of Social Services, Division of Law 
Enforcement, Office of Indian Education, and Indian Health Service 
to· help produce mininun guidelines for the establishment of O'!ild 
Protection Teams (CPTs) at each area level. Provided training funds 
to cPTs through P.L. 99-570, Anti Drug and Alcohol Abuse funds. 

Branch was part of Bureau's Alcohol and Drug Abuse Task Force and 
adninistered funds to provide anti drug and alcohol training and 
related activities. Helped develop policy for distribution of all 
funds under P.L. 99-570. 

Developed court base funding criteria for providing additional 
non-banoed court funds. 

Developed concept for Judicial Services Training Center, and 
r9C€ived admiiistrative approval to develop Center in FY 88. Also, 
reviewed several sites and reccnrnended final site selection. 
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Reviewed three (3) tribal ocurt systais. 

11. The najor weakness in adninistering tribal judicial systais !Xlder 638 
contracts is that the funds are "banded" rronies within the Bureau's Indian 
Priority Systar,. This means that funds for ocurt systais are not stable 
and can be subject to fl.¥'lding increases or decreases based on tribal 
priority needs for that year. Uisure flXlding levels nake it very 
difficult to develop a ocurt system that can grow steadily to meet 
C0111l.Jnity needs. ~ 

12. Alleged violations of tribal codes or constitutions are handled under the 
directives in the ~_tinez ruling and are deferred to local tribal forurs 
unless raised under a habeoJs corpus situation, in which instance the issue 
,s OE-ferrej to the U.S. Attorney's office and the federal ccurts. 

The Bureau, generally, becanes involved in alleged violations of tribal 
constitution~ ,he.'1 the alleged violations nay call into ~tion the 
legitinacy of the election of a tribal governing body. In such situations 
the Bureau has to assess i.hether or not it is providing services or funds 
to a legitinately recognized tribal govermient as errbodied in its tribal 
constitution or organic docunents. The Division of Tribal Govermient 
Services would be responsible for such assessments. 

12. In the Zuni Pueblo election dispute the Acting Deputy Assistant 
Secretary - Indian .6ffairs denied a petition for a secretarial-held 
election to vote on the tarporary suspension of the Zuni C.onstitution. 
The denial was appealed to the Interior Board of Indian Appeals which held 
that: 

"An ele:tion called by the Secretary pursuant to 25 CFR Part 
81 is not appropriate for the purposes of tarporari ly 
suspe:1dmsi a tribal constitution and recalling and replacing 
tribal officials." 

Tnere a,e no regulatory changes conterrplated as a result of the Zuni 
expe:- ience. 

13. This data is still being ccrrc:>iled bas~,~on the infornation provided frc:m 
field offices, and will be provided to your office upon collation of the 
infornation. 

14./15. Under the self-determination regulations (25 CFR 271.45) the contract 
officer is granted discretionary authority to determine i.tlat liability 
insurance nay be required. This regulation providas that tribal 
organizations shall obtain public liability insurance under contracts 
entered into with the Bureau under P.L. 93-638. Ho1J0ver, i.here the 
contracting officer determines that the risk of death, personal injury or 
property darrage under the contract is sna11 and that the t irre and cost of 
procuring the insur&nce is great in relation to the risk, the contract nay 
be exerrpted frc:m this requirement. However, any contract which requires 
or authorizes, either expressly or by irrplication, the use of noter 
vehicles nust contain a provision requiring the tribal organization to 
provide liability insurance, regardless of how snall the risk. 
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1) Prinary resp:insibi l ity - contracting officer and staff (GI-GS-1102). 

2) Secon::!a~y responsibility - program staff W'lich could be any of 
dozens of classifications depending on program r~iranents, i.e., 
law and order, finance, social services, ed.lcation, etc. 

Sar,;;, as ab:-ve plus Agency SUperintendent (G!-340) and Area Public Law 
93-636 Coordina~rs (GS-Various). 

t'f'P_rn:dm 

Area Direct,:;• (ES-340) or Assistant Secretary (ES-340). 

Warranted Contracting Officers within the limit of their signatory 
authority (Gl/GS-1102). 

17. We have no inforrration concerning a 1973 BIA proposal to establish a task 
fo~ce to swdy enforcerreit of the ICRA and to prepare interpretative 
guidelines an:i a rrodal code of criminal prcx::edure. A task force was 
established in 1970 in the Solicitor's Office to carry out the 
responsibilities inposed on the Deparbrent by section 301 of Title III of 
the Cw1 l R19,,t.s Act of 1968. A ll'Odel code of criminal proceci.lre was 
develooed by that. tasf; force and published in the Federal Register on 
Aor1l 14. 1975, 40 Fej, Reg. 16689. In addition to the substantive 
provis1ons, tJ-,e Fe:Jeral Register publication also includes cannentary on 
thosE- prov1sions. Poss it ly that. carrre,1tary is the "interpretative 
gu1dei1nes" to which you refe~. 

11::. In order to avoid confusion, it should be noted that the "self
oe;:.ermmat1on g··ant.s" referred to in the question are not the sarre as the 
currently auth:>rizej section 104 grants, \otlich are also kl'lQ\o,l'l as self
det.ern,inat1on gr-ants. 

I was res;x:,nding to a hypothetical quest ion posed by the subccmnittee 
cnairrran as to the assurances that \oO.Jld or should be required of tribes 
if they were to be given greater flexibility in the use of federal funds 
proyided thro..19'; thc: Bureau of Indian Affairs. 

The C.cmnission's 1n0'..11ries rray be prerrature. current law does not allow 
the type of fiexioilit>· that was being discussed at the hearing. Congress 
proviwd $1,000,000 in the FY 1988 budget for ten tribes to plan tribal 
b-Jdgets a'ld included a nurber of directives that the tribes and the Bureau 
11Ust rreet before a decision to grant increased authority is rrade. 

The first rre,-ting with the ten tribal chairrran was held on January 22, 
1988. Over the next nine rronths the tribes and the Bureau will be working 
together to ci-?termine exactly \<ohat the paraneters should be. These 
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findings will be subnitted to Congress and legislative detenninaticn will 
be rrade as to the sufficiency of the safeguards and the cletenninaticn of 
enforcarent acticns. 

PA1H II: DATA O,l TIUBAL cx:uns #0 ICRA CASES 

1. The Central Office provides training through a Bureau ccntract with the 
National Indian Justice Center, Inc. Additional training has been 
provided by various independent ccntractors such as Indian Law Center, the 
t.k'liversity of Montana, and other ccntract groups as ccntracted for by the 
tribes, area offices and agencies. 

l.hder the ccntract with the Indian Justice Center, Inc., courses in the 
ICRA are provided Miile provisicns of ICRA are addressed in other courses 
such as criminal law, civil proced.Jre, housing, etc. 

2. As provided by Areas: 

Aberdeen 
- NLl!Der of Tribal Judges 40 
- Nurber of Tribal Judges w/ Law Degree 10 
- Specifically trained in ICRA 28 

Sacramento 
- Nwbe~f Tribal Judges 2 
- Nurber of Tribal Judges w/ Law Degree 0 
- Specifically trained in ICRA unknown 

l;s!;J:,e-r. 
- Nuroe- of Tribal Judges 25 
- N:.nbe- of Tribal Jud£1es w/ La..- Degree 9 
- Spec1f1cal !y trameo in ICRA 25 

Mjn~lis 
- Nurber of Tribal Judges 32 
- Nuroer of Tribal Judges w/ Law Degree unknown 
- Specifically trained in ICRA 32 

Bi 11 ings 
- Nurtler of Tribal Judges 22 
- fll.rrber of Tr iba1 Judges w/ Law Degree 3 
- Specifically trained· in ICRA 20 

AnaQ?rko 
- Nu:ber of Tribal Judges 37 
- N-..nt>e- of Tr it.al Judges w/ La..., Degree 21 
- Specifically trained in ICRA 37 

!?.tm:iix 
- Nurber of Tribal Judges 31 
- N:..rrt>er of Tribal Judges w/ Law Degree 10 
- Specifically trained in ICRA unknown 

3. There is a general consensus frc:m the area offices that th:lse subject to 
tribal law need to be better inforrred of their rights under the ICRA. 
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4. As provided by Areas: 

Aberdeen 
- Nurt>er of Tribes 15 
- Nurber of Tribes with Constitutions 15 

Sacramento 
- NuTDer of Tribes 94 
- NuTDer of Tribes with Constitutions 33 

~~~ 
- Mnt>er of Tribes 14 
- Nurber of Tribes with Constitutions 14 

Eastern 
:-Nurber of Tribes 21 
- Nurber of Tribes with Constitutions 8 

!:li~lis 
- Nurber of Tribes 29 
- Nurber of Tribes with Constitutions 28 

Bil.l.mg§ 
- Nurber of Tribes 10 
- Nurber of Tribes with Constitutions 6 

Anadarko 
:.-Nurber of Tribes 23 
- Nczrber of Tribes with Constitutions 20 

Phoenix 
:-Nurber of Tribes 41 
- Nwber of Tribes with Constitutions 41 

Juneau 
:. ·Nurtler of Tribes 197 
- Nurber of Tribes with Constitutions 95 

Nav.s.:iQ 
- NLITber of Tribes 1 
- Nurber of Tribes with Constitutions 0 

5. thru 23. Requires response frc:m tribes. 
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POSITlON OF THE BUREAU OF INDIAN AFFAIRS ON 
TRIBAL COURT COMPLIANCE '111TH THE INDIAN CIVIL RIGHTS Ar:r OF 1968 

The Indian Civil Rights Act of 1968'. P.L. 90-2"840 was passed by Congress H a 
recognition of the unique status that tribal governments have under the U.S. 
Constitution. and the responsibility that these government ■ have to their 
people. The civil rights that vere e:,ctended onto Indian lands are similar to 
but not the SBl!le ss those rights demanded of the federal government and state 
governments under the Bill of Rights. The federal courts have found that by 
enacting a law to require Indian tribes to provide constitutional rights to 
Indians on reservations: 

...Congress wished to protect and preserve individual rights of 
Indian peoples. with realization that goal vss best achieved by 
maintaining unique Indian culture and necessarily strengthening 
tribal governments. O'Nesl v. Cheyenne River Siowi: Tribe. C.A. S.D. 
1973. 482 F 2d 1140 0 1144. 

To this end. the Bureau continues to work closely vitb tribal court systems. 
providing funding when necessary. technical support. and ongoing training for 
tribal court personnel. including bow to best adhere to the provisions of the 
Indian Civil Rights Act of 1968. The Bureau attempts to insure that courts in 
Indian country operate within the spirit and the letter of law of the Indian 
Civil Rights Act through the contractual frBlllework of P.L. 93-638. Any 
attempts by the Bureau to directly interpret tribal court actions would be 
counter to restrictions established by the U.S. Supreme Court in Santa Clara 
Pueblo v. Martinez. 436 U.S. 49. 56 L. Ed 2d 106. The Bureau recognizes tribal 
courts and tribal governments as evolving governmental entities. Therefore. 
the Bureau vi~.s its roles as supportive and instructive to tribal court 
sys!ems, but not as ultimate interpreter of the unique cultural applications of 
equal protection and due process that are sometimes administered by such court 
systE!llis. Tne Bureau will continue to provide its support and instructive role 
in promoting the application of the guarantees found within the provisions of 
the Indiar. Civil Rights Act. but will not overstep the boundaries acknowledged 
by the U.S. Sufrl!ll:e Court. 

Indian tribes are 'distinct. independent political ~ommunities, 
retaining their original natural rights• in matters of local 
self-governmer.t, Worcester v. Georgia, 31 U.S. (6 Pet) 515, 559, 8 
L Ed 483 (1832): see United States v. Maguire. 419 U.S. 544. 557. 42 
L Ed 2d 706, 95 S. Ct. 710 (1975); F. Cohen. Handbook of Federal 
lndian Law 122-123 (1945). Although no longer 'possessed of full 
attributes of sovereignty.' they remain a 'separate people. with 
power of regulating their internal and social relations.• Santa Clara 
Pueblo v. Martinez, supra, 113. 
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United States Department of the Interior 
OFFICE OF THE SECRE.TAR.Y 

WASHINGTON, D.C. 20240 

ME~ORANDUM JUN a !980 

To: Commissioner of Indian Affairs 

From: ;A~:W'i.lant Secretary - Indian Affairs 

Subject: Interior Department/Bureau of Indian Affairs Policy Regarding Relationship 
with Tribal Governments 

The pur;iose of this memorandum is to establish Departmental policy guicance for 
dealing with tribal governments in the wake of the '.l.1artinez decision. 

I. BACKGROUND 

The need for establishing such policy arises from the May 1.5, 1978, Supreme Court 
decision in Santa Clara Pueblo v. ~artinez. While the Martinez decision does not form 
the entire basis for this policy, it has given impetus to the need for a policy regarding 
the relationship between Indian tribes and the United States. 

In the '.l.iartinez decision, the Supreme Court held that, except for habeas corpus, the 
Indian Civil Rights Act of 1968 (ICRA) does not provide access to the Federal courts 
for individuals who feel their civil rights have been violated by actions of their tribal 
government. Rather, the Court determined that such matters are to be resolved 
through the use of tribal forums. 

In the Martinez decision, the Court also reviewed the legislative history of the Indian 
Civil Rights Act to show that the Congress rejected proposals to give the Department 
of the Interior administrative review of alleged violations by tribal governments of the 
civil rights of indiviciJals. Consequently, neither this D~rtment nor the Federal 
courts constitute a forum wherein individuals who allege violations of the Indian Civil 
Rights Act by tribal governments may be heard. 

Rather, the Martinez decision has clearly placed the responsibility and the authority 
for enforcement of the Indian Civil Rights Act on tribal governments. L-1 its discussion 
of the decision the Court said, "In addition to its objectives of strengthening the 
position of individual tribal members vis-a-vis the tribe, Congress also intended to 
promote the well established Federal policy of furthering Indian self-government." 
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therefore, the Martinez decision has had the practical effect of reinforcing the 
authority of Indian tribes ~o truly self-govern. By doing so, it has provided them whh 
l::oth the Oji?ortunity and the.responsibility to strengthen their tribal governments and 
c~eate an atmosphere of respect for those tribal forums charged with protecting 
individual rights. 

(I. INOIAN CIVIL RIGHTS ACT 

With that background in mind, it is essential that actions of persoMel of the Bureau of 
Indian Affairs reflect and adhere to the following in respect to the Indian Civil Rights 
Act: 

l. The Bureau is genuinely concerned that tribes adhere to the requirements of 
the Indian Civil Rights Act which places serious responsibilities on tribal 
governments to protect the civil rights of individua!s under their jurisdiction. 

2. The Burea)J of Indian Affairs, however, can not and will not constitute a 
forum wherein individual tribal members might seek redress for alleged violation 
of the Indian Civil Rights Act by a tribal government. 

3. Rather, recognizing the additional·support for the concept of self-government 
that the Indian Civil Rights Act provides for tribes, the Bureau will actively 
work to help tribal governments develop forums which will enable them to deal 
fairly on issues relating to this Act. In so doing, the Bureau must respect the 
sovereignty and uniqueness of each tribal entity, while being prepared to 
encourage and assist within available· resources in the following: 

(a) The development, amendment or revision of tribal constitutions, la11,· 
and order codes, judicial procedures, and other governing documents as 
appropriate. 

(.. ~ 

(b) The provision of technical assistance for civil rights studies when 
requested by tribes. 

(c) Assurance of appropriate training programs for judges, law enforcement 
personnel, and other tribal staff. 

(d) Through the Sollci10r's Office, provision of legal interpretations on civil 
rights matters when requested. 

(e) Establishment and strengthening of fair and objective tribal judicial 
systems. 

4. The Bureau expects each tribe to abide by the terms of the political 
relationship it has,with the United States. A breach of the terms of the political 
relationship may result in a:1 alleged violation of the civil rights of an individual; 
however, it is important to distiriguisti ttiat the acti011s to be taken as set out in 
the following are not directed at the alleged violation, which will be handled in a 
tribal forum, but rather at the breach of the terms of the political relationshi;,. 
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nl. POLITICAL RELATIONSHJP WITH TRIBAL GOVERNMENTS 
(Polit>@ Relauonstup Pohc:y) 

This part of the policy statement is made with full understanding and appreciation of 
the fact 'that hard and fast rules ca,cerning a political relationship cannot be drawn. 
Political developments and realities external to this Department will be present at a 
particular time_with regard to a particular set of circumstances that will require 
deviation from this general policy guidance. Any such deviation will be authorized or 
made by the political appointees of the United States - the Commissioner, the 
Assistant Secretary - Indian Affai~, or the Secretary of Interior. 

This policy and implementing procedures do not apply to the day-to-day administrative 
decisions by Bureau officials, but are designed to apply in cases of extraordinary and 
delibe~a:e breach of the terms of the political relationship between Indian tribes and 
the United States, which may be brought to the attention of the Superintendent in 
seve~aJ ways. 

At the Agency level, this would not affect the Superintendent's responsibility to make 
administrative dedsions concerning actions by tribal officials. In making such 
oec1S1ons, n may be necessary for the Superintendent to determine whether there has 
been compliance with the tribe's constitution. Such administrative decisions would be 
subject to the administrative appeals procedures in 2.5 CFR 2. Those matters involving 
an extraordinary and deliberate breach, however, would require political consid
erations and decisia1s outside the administrative review procedures set forth in 2.5 
CFR 2. 

In most instances, many of the terms of the political relationship between a tribe and 
the United States are specifically set forth in the tribal constitution. Where a tribal 
constitutioo provides for representative government, we consider such document as 
evidence of a delegation of authority from the Indian people to their elected 
representatives for the purpose of governing the tribe. The governing body is, 
therefore, responsible to the people to serve them and conduct the tribe's affairs in 
the manner set forth in the tribal constitution. The tribal constitution also defines 
certain terms of the political relationship between the tribe and the United States. 
Each party to that relationship, therefore, has a right to expect the governing 
document to be honored. 

There are a number of tribes which have forms of government that have not been 
embodied in written documents, or whose documenis have not been formally approved 
by the Secretary or his representative. In those instances, the political relatiooship 
may not be defined so clearly. However, the historical terms of those specific 
relationships are sufficiently well understood by consistent patterns of inter-rela
tiO:'lship between the tribe and the United States, as reflected by both Federal and 
tribal records, .to identify the terms of the political relationship and to permit the 
principles of this policy to be applied in like manner. 
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.~ a party in this political, relationship, the Secretary has the right to expec:t that the 
terms of the relationship are honored. He '!liOuld be c!e:e!ic:t in his duty :is 
representative of the Feder.al 'Government in this relationship and neglig~t in his 
:-esponsibility to the tribe if he had knowledge regarding c:lear violations of the terms 
of the relationship and did not advise the tribe of his concern and do what he c:ould to 
bring about correc:tlve action. 

The application of this policy will occasionally require Superintendents and other line 
officials to make recommendations that may be opposed by tribal officials. Respon
si!:lle actions taken by Bureau officials to implement this policy will receive my full 
support. I believe tribal leaders will understand that it is only reasonable for both 
?arties to the political relationship to insist on compliance with its terms. 

L, implementing this policy, Bureau officials at all levels have key roles to fulfill. At 
-:he field level, it will be the responsibility of the Superintendent, in most instances, to 
:denti:fy. tribal action which may constitute an extraordinary anc deliberate breach of 
the te:-ms of the tribal/Federal relationship. He must fully develop the factual 
information which will assist in the decision as to whether a breach has occurred. In 
so doing, discussion with tribal officials will reveal whether the action in question was 
deliberate and whether the tribal officials are prepared to stand by their action. He 
should also indicate whether there is a third party whose rights may have been 
a!fected, whether a tribal forum is available, and whether any action is on-going or 
anticipated by such :hird party. 

The Superintendent shall then refer the matter of the apparent breach to the Area 
Office. The Area Director shall negotiate with the tribal officials in an effort to 
resolve the matter in controversy. If he is unsuccessful in his effort, he shall 
immediately refer :he matter, including his comments and rec:ommenclations, and 
those of the Superintendent to the Central Office for any further action. 

The Commissioner will make the determination whether an extraordinary and delib
erate breach of the tribal constitution has occurred. He' will evaluate whether the 
breach warrants a response on the part of the Department and the nature of that 
response, and develop the procedure to deal with it. If one of the ·techniques selected 
is the imposition of sanctions, the Commissioner will consider the following: 

a. Whether the breach stems from a different interpretation of ambiguous 
language in the constitution or is a willful disregard of clear language. 

b. What the impact of the sanction will be on the future well-being of tribal 
members. 

c:. What the impact of the sanction will be on the Sec::-etary's fiduciary 
obligation on Departmental programs. 

d. ~'hat the impact will be on fature relations with the tribe or the particular 
tri!:lal govemmern or leaders in question. 

e. The impact on the policy of self-determination and recognition of tribal 
sovereignty. 
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' 
f. '.Vhat impact the sanction, or failure to apply it, wW have on relations with 
ether tribes. 

g. What the impact wilf ::ie on the Bureau, Department and Administra tian from 
the Congress, the media, general public and world cpinian. 

h. The best interests 0f the United States. 

Sanctions in order of increasing severity are: 

a. Refusal to recognize or approve a specific act 0f a tribal government or any 
C0C'lsequence 0f it. 

b. Refusal ta recognize any otherwise legal act 0f the tribal government until 
corrective action is taken. 

c. Withdrawal 0f recognition of an officer ;:,f the tribe as legitimately seated 
and whose actions the United States can recognize. 

d. Withdrawal 0f reccgni!ion 0f a governing body as legitimately seated a'lc!, 
therefore, one with wnom the United States can do business. • 

e. Cut-0ff of all Bureau funding with recommendation to other agencies that 
they take similar action and/or a refusal to deliver trust funds. 

f. Withdrawal of recognition of all officials. Such officials could be recognized, 
however, for the sole purpose 0f taking action to correct the breach. Once 
corrections are mace, recognition to the proper 0f1icia!s could then ::ie restcred. 

T:,e Central Office wW monitor the crisis and decide when and if sanctions will be 
withdrawn and normal working relations re-established. 

This policy is intended as a means to ensure that the terms of the political relationship 
are honored by both parties. This policy acknowledges the existing tribal quasi
sovereign political status. But it acknowledges all the implications of such status and 
deals with them. This policy is consistent with that expressed by Congress in 
P.I.. 93-633 to maintain the Federal Ciovemmeni's unique and continuing relationship 
with tribal governments. 

·----
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United States Department of the Interior 
OFFICE OF TH£ 5£CRETAJI.Y 

WASHl!'-GTQN, D.C. 2m40 

JAN I@ 1981 

Memorandtllll ,L
To: All Area Directors 

p,cfr~ Or;;ut, yC ~ JAN 17 1981 
Through: Com~issioner of Indian Affairs 

Fror.:: Assistant Secretary - Indian Affairs 

Subject: Interior Department/Bureau of Indian Affairs Policy
Regarding Relationship with Tribal Gover1111ent 

Pending further instructions from this office, no action should be taken 
to implement the policies set forth in the memorandum of June 12, 1980, 
subject: •Interior Department/Bureau of Indian Affairs Policy Regarding
Relationship with Tribal Govern~ent.• 

In the event a situation develops where the Area Director believes that 
there is a clear violation of provisions of the tribal constitution, he 
should refer the matter to the Office of the Commissioner, with a full 
report on the circumstances. Each matter will be handled on a case by 
case tasis. 
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Minneapolis Star and Tribune, January 5, 1986 

INDIAN COURTS 
ISLANDS. OF INJUSTICE 

Indians'_rights are 
often denied in 
tribal courts 

Flntefaserl& 

By Sbaron Scbmlclde 
and ROiier Bueen 
Staff Writers 

MaryNorcross wasJalled in Minne
sota OD cbarses, olpa;sess/Dgmarl
/UBIJB. Sb.e was denied ball aad a 
ball hear/Dg. Five weeks Bitershe 
wasJalled, herhome was talren 
away by tribal olllclals because she 
llad "abandoned"It 

• 
ColJllle C/JBsing Hawk lost custody 
ofher two sons to the boys'81'81Jd• 
mother without notlllcatloa ora 
lieanng. Sb.e then wasJalled tor 
"resisting" when her clJlldlen were 
taken. 

• 
Margo Loud, Jalled in Mlnnt!J!IOta on 
c1JBrBes olselllDg mar/JUBIJB, sought 
an attomey. Sb.e was laterdenied 
counselor-recommended drug treat
ment, according to a aote on the 

recommendation, because she had 
sought legal help. 

• 
These cases come from islands of 
injustice. 

They are from American Indian 
reservations, where half a mllllon 
Indians llve under courts that often 
fall to hand out justice. 

On many reservations with Indian 
courts: 

■ lndlans are denied their clvil 
rights - including the rights to law
yers, ball and jury trials - and 
sometimes are victims of illegal po
lice searches. 

■ Tribal politicians control court 
functions by firing judges with 
whom they disagree, overturning 
court decisions and manipulating 
the legal system to benefit them
selves and their relatives while pun
ishing their enemies. 

Reprinted with permission from the Star Tribune, Minneapolis-St. Paul. 
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■ Judges have little lell,81 training, 
seldom hold their jobs long enough 
to become skilled and sometimes 
decide cases in which tbey have a 
personal interest. 

■ Businesses, important to the well• 
being of r~rvation economies, are 
scared away by unjust and incom• 

petent tribal courts. 

■ Indians whose rights are abused 
haye almost nowhere to tum for 
help, and federal officials who see 
abuses often do nothing. 

It's not supposed to work that way. 

Indians living on the nation's 487 
reservations are granted, under fed• 
eral law and their own tribal consti
tutions, most of the rights protecting 
other Americans. 

But reservation judges and officials 
ignore the protections on many of 

the 147 reservations where tribes 
run their own courts. 

Federal judges, in most cases, lack 
power to hear appeals of Indians 
from reservation courts. Federal 
bureaucrats dismiss theirdillms. 

And tribal officials retaliate. lndi• 
ans who fight back sometimes lose 
their jobs, houses and possessions 
because of actions by tribal authori• 
ties. 

Experts, including Ross Swimmer. 
who last month took charge as the 
Bureau of Indian Affairs' chief ad
ministrator, agree that serious prob
lems afflict Indian courts. Those 
problems are stunting reservation 
economies, Swimmer said, and he 
said that strengthening courts will 
be a priority in his administration. 

But others argue Indians should be 
allowed to work out solutions unfet
tered by non-Indian courts and U.S. 
government officials. They say 
more time and money will improve 
tribal courts. 

In the meantime, Indian courts con
tinue deciding about 160,000 crimi
nal, civil and juvenile cases a year. 
And any of the 1.4 million Indians 
who enters a reservation can fall 
within the power of an Indian court. 

Major crimes committed by Indians 
"on ~ervations and crimes by non
Indians are handled in federal 
court. Indian courts have authority 
over other crimes committed by In• 
dians and over civil matters. 

One of those courts is on Minneso
ta's Red Laite Reservation, 564,000 
acres of wooded land William Law
rence knows well. 

"People go down to Nicaragua all 
the time and talk about people's 
rights being violated. Well hell, they 
only have to go 300 miles north (of 
Minneapolis) to see the same rights 
being violated," said l..4lwrence, a 
lawyer and member of the Red 
Laite trJ.be who has spent most of 
his life on or near the reservation. 
(He now works weekdays in Minne
apo~ 

In the Red Laite court, Indians are 
denied rights that federal laws say 
they should have. At Red Lake, 
there are no lawyers - they have 
been effectively barred .,... and most 
people accused of crimes take the 
advice of police,·the prosecutor or 
other court workers. 

Jury trials are rare. And some 
criminal suspects sit in the reserva
tion's jail for days with no right to 
post ball and without being_~ld of 

157 



Exhibit No. 4 (cont.) 

the charges against ~em. (.t:Ise
where in Minnesota, suspects can
uot be held without formal charges 
for more than 36 hours. But rules 
governing the Red Lake court allow 

: officials to hold Indians indefinitely 
•if a judge has signed a temporary 
commitment order.) 

About 4,090 Chippewa Indians live 
on the Red Lake Reservation, 30 

imiles north of Bemidji, Minn. An• 
other 3,189 members of the tribe 
living off the reservation are sub
ject to the court's authority during 
visits there. 

The 102-year-otd court, which han· 
dies about 2,000 cases a year, has 
three judges, none of whom are 
lawyers. Lawyers are not welcome 
at Red Lake. 

The presence of lawyers is "detri
mental to the very existence of the 
Red Lake Indian Reservation and 
also serves to disrupt the peace and 
tranquility of the Red Lake Band of 
Chippewa Indians," the tribal coun
cil,whlch governs the reservation, 
declared in a 1982 resolution. 

Lawyers are prohibited from enter
Ing the reservation or practicing in 
the Red Lake court without council 
approval, the resolution said In af
firming a longstanding practice at 
Red Lake. 

Red Lake Chairman Roger Jour
dain refused to be Interviewed for 
this series. 

No lawyer has received approval to 
practice there, according to a U.S. 
Interior Department official. 

Even lawyers paid by the govern
ment have been barred. Congress 
grants money to a legal aid system 
to help Indians who can't afford 
lawyers in civil cases. But "none of 
the attorneys in our office or the 
paralegals have been allowed to 
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practice or appear as advocates In 
Red Lake," said Karen Sullivan, di· 
rector of the legal services-office In 
cass Lake, Minn., Uiat serves three 
reservations, Including Red Lake. 

Red Lake's attorney ban applies to 
Indian lawyers. too, as Austin Se
bastian discovered. Sebastian, a 
Chippewa Indian and a lawyer who 
had an office in Bemidji until he 
moved to South Dakota In 1984, 
accompanied a client to the Red 
Lake court in 1982. When the pro
ceeding began, tribal council mem
bers in the gallery objected to Se
bastian's presence, saying lawyers 
are not allowed to appear In court. 

The judge allowed Sebastian to ob
serve the proceeding but told him 
to remain silent 

In June 1985 the tribal council 
banned Sebastian from entering the 
reservation after he tried to serve a 
federal court summons on tribal of
ficials on behalf of his client 

The-tribe came under presffilre to 
soften its attorney rule in May 1985 
when a U.S. District Court judge in 
St. Paul released two prisoners
from the Red Lake jall because 
they had been denied attorneys, 
bail and jury trials. 

The tribal council responded In Au
gust by specifying qualifications for 
those who want to assist defendants 
In the court. The requirements in
clude being a member of the Red 
Lake tribe, a resident of the reser
vation and having an understanding 
of the Chippewa language. 

But the new qualifications won't 
bring any lawyers to Red Lake. 
There Isn't a lawyer who meets 
them, according to Assistant U.S. 
Attorney Paul Day, an Indian law
yer who has tried to find Indian 
attorneys In Minnesota to organize 
a chapter of the American Indian 
Bar Association. -
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Lawrence may come closest to 
meeting the qualifications, but he 
doesn't speak Chippewa. "You've 
created an impossible situation with 
the qualifications," Lawrence said. 
He said no other Red Lake mem
bers are law school graduates. 

Although the tribal council doesn't 
allow lawyers in the Red Lake 
court, it uses them for its legal af
fairs. It paid law firms in Duluth 
and Washington, D.C., more than 
$140,000 in fees and expenses in 
1984. 

Jury trials, a right for Americans 
living on or off reservations, are 
almost as rare as lawyers at Red 
Lake. Juries are rare on other res
ervations, as well. 

But that isn't what the law intended . 
• The Indian Civil Rights Act, passed 

by Congress in 1968, gives Indians 
charged with crimes that could 

involve a jail sentence the right to 
be tried by a jury. That is often not 
the case. 

A 1~76 survey of 100 Indian courts, 
the most recent comprehensive sur
vey of tribal courts, found that 42 
courts didµ.'t have a jury trial the 
previous year. Only 10 courts had 
more than five jury trials. 

Red Lake's court apparently heard 
criminal and civil cases for almost 
100 years before it had its first jury 
trial, which occurred in 1983. In 
1982, a Bureau of Indian Affairs 
(BIA) consultant reported "the Red 
Lake court has never had a jury 
trial and juries were not being pro
vided even when requested by par
ties." 

Red Lake's court rules discourage 
defendants from asserting their 
right to jury trials. One rule, for 
example, requires a defendant con
victed in a jury trial to pay the cost 

of the trial. The requirement has 
been one of Red Lake's court rules 
for more than 30 years, and it be
came tougher two years ago when 
the tribal council specified exactly 
what costs defendants who lose 
must pay. 

The council's action came shortly 
after the Red Lake court held its 
first jury trial, a case involving Don
ald Cook, a dissident who partici
pated in a takeover of the reserva
tion six years ago. 

Cook was arrested in 1983 on 
charges of disturbing the peace 
when he tried to observe tribal 
council and court sessions which 
officials said were closed. Cook de
cided to gamble and stand trial be
fore a jury. He was acquitted and • 
paid nothing. 

Less than a month after the trial . 
the tribiµ council set rates for p;y 
and travel expenses for jurors and 
prospective jurors that would make 
the cost of a trial with six jurors 
more than $400 for the first day and 
$160 for each additional day, a siz
able sum on a reservation where 
fewer than half the people can find 
a part-time or full-time job. 

Mark Anderson, an Interior Depart
ment lawyer, advised BIA officials 
at Red Lake two years ago that the 
Indian court's rule on jury-trial 
costs violated civil rights laws "be
cause defendants - particularly in
digent on~ - would be discour
aged from exercising their right to 
a jury trial." 

That advice went unheeded until 
May 1985 when the federal judge 
ordered the release of two men 
from the Red Lake jail in part be
cause they were denied a jury trial 
'.Ibe judge said the Red Lake court•~ 
practice of requiring defendants to 
pay for the cost of jury trials if they 
are convicted effectively denies 
them the right 
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Since the ruling, Anderson said, the 
Red Lake court has held three jury 
trials. The cost of those trials was 
paid with court funds and not by the 
defendants, although Red 'Lake has 
not formally changed Its rule on 
court costs. 

Rights violations aren't confined to 
the Red Lake Reservation. "There 
are Red Lakes In just about every 
state In the union," acknowledged
Joseph Myers, an authority and sup
porter of tribal courts who Is execu
tive director of the National Indian 
Justice ~enter In Petaluma, C&llf. 

Widespread complaints of civil 
rights violations prompted the ·u.s. 
Civil Rlghts·Commisslon In July 
1985 to look into the problem. An 
inve&11gatlon is seJ_to begin later 
this year. 

Another federal panel, the Presi
dential Commission on Indian Res" 
ervatlon Economies, held hearings 
on reservations In 1983-84 research• 
Ing economic problems there. Al
though Its goal was to analyze obsta
cles to economic development, the 
commission heard so many com
plaints about tribal courts that it 
decided to address the Issue in its 
report, released In November 1984. 
The panel urged reforms to prevent
rights abuses by tribal courts. 

But these studies won't help Mike 
and Mary Norcross, who lived on 
the Red Lake Reservation until 
April. The Norcrosses, parents of 
seven children, were arrested on 
the reservation.Feb. 14, 1985, on 
drug charges. 

"They didn't read me any rights or 
anything," said Mike Norcross. 
"They just took me to the police 
station and put me into a cell. I 
went and talked to the criminal 
Investigator, Gerald Hill. He said 
plead guilty because you'll never 
get out of this one. I seen (a judge) 

standing there. I asked him if we 
could have ball. He told that other 
cop that was standing there, 'No 
ball or bond.' " • 

. Hill denies he told Norcr0$ to 
plead guilty. "I talked to him, but I 
don't remember any conversation 
like that," Hill said. 

Mike Norcross said he was in jail 
for five days before he was charged
with destroying evidence and pos
session of _marijuana. He pleaded
guilty to possession and was sen
tenced to 90 days and fined $180. 

Mary Norcross said police read her 
rights to her and that she asked for 
ball and an attorney. The jailer, she 
said, replied: "There's no ball for 
any of you." She said nothing hap
pened with her request for an attor
ney. She, too, pleaded guilty to pos
sessing marijuana and also was sen
tenced to 90 days in jail and fined 
$180. 

During her sentence, Mary Nor
cross was notified that her home 
purchase agreement with the Red 
Lake Reservation Housing Author
ity "has been terminated, effective 
Immediately, due to abandonment 
of the home." Many of her family's 
belongings were never recovered. 

She had lived in the house and 
made payments for about four 
years under an agreement with the 
Department of Housing and Urban 
Development and the reservation 
housing authority. • 

There was no hearing about the 
house until after another family 
had moved into It, according to 
George Gaasvlg, executive director 
of the Red Lake Housing Authority.
"She was incarcerated and not 
available," Gaasvig said. The au
thority has offered to help Norcross 
recover possessions that were left 
In the house. 
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Mary Norcross, who now lives off 
the reservation in Bemidji with her 
family, asked tribal officials to re
consider taking back the house. 
They turned down her appeal a few 
weeks ago. 

Documenting the problems of Indian 
justice in the United ~tates 
In recent years, the problems of lndlan courts have been 
cHed by experts and documented In reports. Below are 
comments from experts and excerpts from the reports: 

"Although many tribal courts are functioning admirably on 
limited resources, lack of support and vacillating policies over 
the years have created overall needs of staggering 
proportions." 

American Indian Lawyer 
Training Program report In 1977 

"The tribal courts do not work well, and necessary 
improvements would require much time and involve many 
difficulties. To perpetuate them at all runs counter to the 
evolutionary trends in the Indians' relation to the dominant 
culture in this country. Therefore, itwould be more realistic to 
abandon the system altogether and to deal with Indian civil 
rights and criminal problems in the regular county and state 
court systems." • 

American llarFoundation atudy In 1978 

"Complaints of political Interference abound. There have been 
repeated instances of tribal leaders putting pressure upon an 
Indian court judge to rule a certain way, under an implied threat 
thatthe judge must comply or lose his/herJob.... 

"(A likely) reason for the disposition of virtually all cases in 
ln_dian courts by guilty pleas is the fact that they are not well 
equipped to conduct adversary proceedings.... 

"Little recourse remains for one convicted by an Indian court. 
While most tribes have structures providing for appeals, they 
often are inoperative." 

National American Indian Court 
Juda•• AHoclaUon report In 1978 
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"Today this minority grotJp is in a position comparable to that 
of other minorities in the late 1950s or early 1960s. There is 
really no Indian civil ri~hts movement comparable to that which 
blacks forged in the 1960s. Most Indian interest groups are 
primarily concerned with establishing political and economic 
control over reservation areas.'' 

Statementconcerning the clvll rights of Indiansto 
. the U.S. CommlHlon on Clvll Rights bf. John E. 

Huerta, deputy aHlst■ nt attomey genera , In 1979 

"In the field of criminal law, tribal justice leaves much to be 
desired.... Tribal judges possess and exercise an enormous 
amount of power in the criminal area with few practical 
institutional checks." 

Vine Deloria Jr. and Clifford M. Lytle in 
"American lndlan ■, American Justice" {1983) 

" .... (F}ailure to establish a clear separation of powers 
between the tribal council and the tribal judiciary has resulted 
in political interference with tribal courts, weakening their 
independence, and raising doubts about fairness and the rule 
oflaw.... 

"Tribal government patronage systems and the politicization 
of tribal courts are significant obstacles to Indian reservation 
economic development since they discriminate unfairly against 
individuals and businesses. A lack of sovereign responsibility 
deters investment." 

Presidential Commission on Indian 
Reservation Economies report In 1984 

About the writers/ 
This series was reported by Sharon Buoen, 34, an assistant city editor, 
Schmlckle and Roger Buoen, under joined the newspaper in 1978. He is 
the direction of Assistant Managing a lawyer. 
Editor /Projects John Ullmann. 

Researcher Nita Martin contributed 
Schmlckle; 43, has worked at the to the series. It was copy edited by 
newspaper for five years and is a Jim Landberg. 
general assignment reporter. 
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Minneapolis Star and Tribune, January 5, 1986 

Woman flees tribal 
justice to keep son.s 
Bismarck, .N.D. 
Connie Chasing Hawk's sons were 
finishing their bedtime baths when 
police appeared at the door with a 
court order demanding that she 
turn over her two boys. Without 
notifying Chasing Hawk or hearing 
evidence or giving his reasons, a 
judge had awarded custody of the 
boys to a relative. 

When the Sioux Indian woman 
refused, tribal police threatened to 
get a warrant to search for the boys 
in the house. 

Chasing Hawk, 30, and her sons, • 
ages 8 and 1 0, fled to the nearby 
home of her sister, also on the 
Cheyenne River Sioux Reservation 
in Eagle Butte, S.D. But escape 
seemed hopeless. 

"I saw all those cop cars out there. 
We were really scared," Chasing 
Hawk recalled. "We just walked 
back." 

Police took the children on that 
Jan. 9, 1985, night and arrested 
Chasing Hawk for resisting the 
court order - an order made by a 
judge without following tribal or , 
federal rules that protect people's 
rights. 

Chasing Hawk and the boys' 
paternal grandmother had been 
fighting over the children since 
1979, after the boys' father was 
killed. 

Chasing Hawk had left the children 
with their grandparents, who live 
on the reservation, because she had 
lost her house and couldn't provide 
an adequate home for th~ children. 
She tried to get them back several 
times over the next few years, twice 
throughlegalactlon.Butthe 
grandmother refused,. saytng 
Chasing Hawk was neglecting the 
children. Court officials told 
Chasing Hawk that she should get a 
job and a home before she resumed 
custody, she said, but she was 
unable to find permanent work. 

A tribal court judge heard evidence 
and decided in December 1984 that 
the boys belonged with their • 
mother. 

But their grandmother, Pearl 
Hollow Hom, called Chief Tribal 
Judge Melvin Garreau on Jan. 9, 
1985, and'begged him to return the 
boys to her because she was 
worried their mother wasn't 
watching them that night. 

Garreau, who was tribal chairman 
until 1980, said that on the basis of 
Hollow Hom's call he didn't think 
there was time for a hearing. 

At the jail, Chasing Hawk said, she 
and her sons were allowed to sit 
together on a bench outside a cell 
block until around 11 p.m., when 
police led the boys away to drive 
them to the Hollow Horn home. 
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"I was standing at the window and 
•they got down to the cop cars, down 
a long sidewalk. Michael got in, but 
John was crying and he ran back up 
toward me. When the cop came to 
get him back, Michael ran back up, 
too," Chasing Hawk said. "I didn't 
sleep. I was crying all night." 

Overnight in her celJ, a jailer gave 
her cigarettes and water. 

. The next afternoon, she appeared 
in tribal court without a lawyer. 
The Indian Civil Rights Act gives 
Indians on reservations the right to 
hire lawyers, but indigent Indians 

facing criminal charges are not 
entitled to government-paid 
law-Jers. People who can't afford 
lawyers must represent themselves 
in Indian court if they cannot find a 
volunteer to do it. 

She pleaded guilty to contempt of 
court for refusing to give up her 
children when police went to her 
house. She was fined $10. 

Chasing Hawk was free, but she was 
not to see her sons for two months. 

At Hollow Hom's request, Judge 
Garreau ordered Chasing Hawk to 
stay away from her children. The 
judge said it was not necessary to 
notify Chasing Hawk or hear her 
side of the story because he was 
already convinced contact with 
Chasing Hawk would be Injurious to 
the boys. 

The order said, however, that there 
would be a custody hearing In two 
weeks. Chasing Hawk turned to 
Dakota Plains Legal Service, where 
lawyers agreed to represent her. 

The hearing was postponed until 
March 12 when another judge, 
Tyrone Takes The Knife, heard the 
arguments, decided that Chasing 
Hawk was a fit mother and ordered 

that the boys be returned to her 
immediately. 

Instead, the grandmother drove 
down the street to tribal council 
headquarters. 

Chasing Hawk said she saw the car ' 
and feared that Hollow Hom had 
turned to the tribal council, which 
had reversed court decisions and 
fired judges who disagreed with its 
actions . 

Chasing Hawk filled both gasoline 
tanks on her sister's 1978 pickup. 

She picked up the boys with only 
the clothes they were wearing, 
picked up her own belongings, and 
after dark drove off the reservation 
where the tribe would be powerless 
to touch her. "I figured maybe they 
would try to do something before 
morning." 

Her fears were well-founded. Eagle 
Hunter, the council member from 
Hollow Hom's district, helped the 
grandmother state her case before 
the council. And the council on 
March 12, the same day that 
Chasing Hawk had won in court, 
ordered the court to return the 
children to Hollow Hom. But 
Chasing Hawk has kept them out of 
the reach of reservation officials. 

Since then, Hollow Hom has 
appealed in tribal court to reverse 
the March 12 decision awarding 
custody of the boys to Chasing 
Hawk. The case is pending. 

Meanwhile, Chasing Hawk and her 
chifdren share a modem three
bedroom apartment in a low
income complex on the outskirts of 
Bismarck. It is within walking 
distance of the boys' school and 
Interstate Business College, where 
Chasing Hawk is studying. • 

Chasing Hawk said she will stay 
away from the reservation in order 
to keeo her children. 
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Minneapolis Star and Tribune, January 5, 1986 

Drug arrests leave 
family out of home, 
out of work, out of luck 

Ponemah, Minn. 
Darrell Geshick and Margo Loud 
live with their four children In a 25-
foot camping trailer someone 
abandoned two years ago. It sits in 
a small clearing near the northeast 
shore of Lower Red Lake. 

carpet remnants and sheets of 
plastic cover holes that once held 
window panes. The family hauls 
water from the chapel ~ town and 
·chops wood for heating and 
cooking. They have one bunk bed, 
no telephone, no plumbing and -
with no jobs - little hope. 

ifhings were much different for the 
:Chippewa Indian family before 
Feb. 14,..1985. On that day, Loud and 
Geshick were arrested after police 
found, among other items, a 
marijuana plant and a plastic bag 
containing marijuana seeds in their 
modem four-bedroom house on a 
wooded hlll In the village of 
Ponemah. 

The episode cost them time in jail. 
It also cost them their house, 
possesslons;Jobs and medical 
treatment 

Had they been arrested in 
Hennepin County - or within the 
Jurisdiction of any other county 
court in Minnesota - they would 

have been charged within 36· hours 
or released. They would have been 
entitled to a lawyer, ball and a jury 
trial. And If convicted of possessing 
a small amount of marijuana, they 
'would have faced no more than a 
$100 fine and some form of 
counseling. 

But Geshick and Loud were 
arrested on the Red Lake Indian 
Reservation, where attorneys have 
not been allowed to practice; where 
defendants have been denied Jury 
trials'and ball; where federal and 
tribal laws allow people to be held 
lndeftnltely without charges; where 

poweJ1ul tribal officials have been 
accused of interfering with the 
courts, a~d where a federal judge 
has ruled that Bureau of Indian 
Affairs (BIA) court officials have 
violated Indians' civil rights. 

"The public doesn't know what's 
going on behind the walls of our 
court," Geshick said. "It's been like 
this for a long time, a long time .... 
And what can we do? There's 
nobody to defend us." 

Geshick said he spent five days in 
jail before he was charged. Federal 
rules governing the Red Lake court 
allow a person to be locked up 
indefinitely if a judge signs a 
"temporary commitment" order 
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within 36 hours after the· suspect Is 
jailed. Tile order need not Indicate 
the nature of the charges. 

Geshlck had no attorney to 
represent him. On the day he was 
charged, he pleaded gUilty to 
possessing marijuana and was 
sentenced to 90 days and fined 
$180. 

Loud also said she was held five 
days before she was charged with 
selling marijuana as well as with 
resisting arrest, assaulting pollce 
officers, cultivating marijuana and 
child neglect. (Loud said the charge 
arose because her 8-year-old son 
had gotten off the school bus before 
she returned home on the day of 
her arrest.) 

According to Loud, this Is what 
happened when she appeared In 
Red Lake court: 

"When I pleaded not guilty to all 
charges, (Judge George Sumner)
said, 'Do you have anything to say 
before I sentence you?' I said, 'Walt 
a minute don't I get a chance to talk 
to anybody? Do I just come In here 
and get hung?' " 

Sumner declined to be Interviewed 
for this series. 

Sumner continue·d Laud's case for a 
week. She was visited In jail by
Marvin Needham, a counselor at 
Red Lake's drug abuse program 
who Is not a lawyer but acts 
occasionally as a lay counselor in 
the court. Needham told her she 
could choose between serving 21 
months on all charges or six months 
and a $360 fine if she would plead
guilty to selllng marijuana. Loud 
accepted the plea bargain, although
she insists she was not selllng the 
drug. 

After the sentencing, Loud began
demanding to see an attorney. 

Through letters and calls to her . 
sister in Andover, Minn., she 
contacted Andrew Dawkins, a st 
Paul attorney. 

"After I had been sentenced to six 
, months in jail, I knew that 

everything was wrong," Loud said. 
" .... Everybody else just took 
their sentence and that was IL Even 
Darrell, he didn't want me to do It 
because he thought something
might happe~ to me ... but I was 
stubborn enough to keep on." 

Loud and Geshlck then asked to be 
released during workdays for their 
temporary jobs, which were due to 
start soon. A tribal official notified 
Judge Sumner that he planned to 
--- , .. -----1·-- ------ - --. __ ,

hire the couple and that their work 
hours would be from 8 a:m. to 5 
p.m. Other prisoners had taken part 
In work-release arrangements, 
Loud said, but the request by Loud 
and Geshlck was denied. They lost 
their jobs. 

At about the same time, Dawkins 
began Investigating Laud's case, 
calling the Red Lake police and BIA 
and court officials. 

"From what they told me it was 
clear to me that she had not been 
properly Informed of her right to 
have an attorney," Dawkins said. 
"She probably could have made a 
pretty strong case that the arrest 
was Invalid, that the search of her 

house was invalld, that the 
sentencing procedure was invalid, 
the whole thing actually." 

Loud didn't have the $500 Dawkins 
requested to continue working on 
the case, and he closed the file. 

While Loud was in jail, a counselor 
from the Red Lake Drug Abuse 
Program recommended in an April
24 memo delivered to court 
officials that Loud have inpatient 
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treatment for marijuana 
dependency. She did not get the 
treatment 

A note on the bottom of Loud's copy 
of the memo says, "Denied Because 
Family Sought Legal help on the 
outside.''. Counselor Pameia J. 
White, who signed the memo and 
initialed the note, refused to discuss 
-It except to say that questions about 
it should be addressed to Sumner. 

While Loud and Geshick were In 
jail, the Red Lake Housing 
Authority adopted a resolution 
allowing housing officials to 
"immediately terminate" lease 
agreements if there is evidence the 
tenant committed an illegal act -
such as illegal drug possession - in 
the unit 

And reservation officials assigned 
the house that Loud and Geshick 
had been leasing through a low
income housing program to another 
family. Their possessions were still 
Inside and have never been 
recovered, although the housing 
authority has offered to help get 
them back. 

Loud and Geshick were released 
from jail in late spring and say they 
are paying their fines in $25 
monthly Installments. 
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Minneapolis Star and Tribune, January 5, 1986 

Tribal court workers get 
little or no training, no 
job sec1:-1rity 
Eagle Butte, S.D. 
carmeuta Eagle Chasing went to 
the tribal court on the Cheyenne 
River Reservation in South Dakota 
looking for work. She applied for 
two positions, tribal prosecutor and 
secretary, hoping to land the secre
tarial job. 

She was hired as the prosecutor. 

Despite a lack of legal training and 
experience, Eagle Chasing success
fully prosecuted a criminal case her 
first day on the job. "The trial went 
smoothly," she said later and 
laughed. 

But her stint as a prosecutor didn't 
last long - within a month she was 
replaced. 

Eagle Chasing Is like many others 
who have worked in key tribal 
court positions on the natio~•s lndl• 
an reservations. They had little 
training and were unable to hold 
their jobs long enough to become 
competent 

A 1978 study by an Indian judges' 
association found tribal judges "of• 
ten lack training and other basic 
qualifications for office. Many 
tribes have no fixed qualifications, 
and choose judges based simply 
upon political contacts or populari
ty." 

Another group that provides train
ing for Indian judges surveyed 100 
tribal courts In 1976 and found that 
69 percent of those respondlng-
54 courts - had judges with no 
legal( tralnlng. 

"A lot of due process rights (are 
being violated) because judges 
don"t have training," said Brenda 
Dupris, court administrator and 
member of the Cheyenne River 
Reservation in central South Dako
ta. 

"Everybody thinks they can be_ the 
judge, and they get in there and 
they can't do the work," said Du
prls, who described the reserva
tion's criminal court as chaotic and 
"just a circus." 

Dupris has been court admlnlstra· 
tor since 1981, organizing the mes 
and trying to professionalize its op
erations. But despite her efforts, the 
Cheyenne River Sioux court Is still 
among the Indian courts struggling 
with untrained and inexperienced 
workers. 

Judge True Vincent Clown Sr., for 
example, was assigned most of the 
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tribe's huge criminal caseload ..;_ 
4,309 cases in 1984. Clown said his 
only formal legal training was in 
the U.S. Marine Corps, where "they 
trained us in interrogating prison
ers. We half-way studied interna
tional law." 

Like so many tribal judges, Clown 
didn't last long. After 2½ montlis on 
the bench, the reservation's tribal 
council replaced him. The tribe's 
newest judge al$o has no formal 
legal training. "It's just craziness," 
Dupris said of the council's action. 

Tribal judges are hearing important 
lawsuits and they "don't have the 
faintest idea what they're doing,"
said Gilbert LeBeau, a former 
judge. "We need congressional in
vestigations and hearings into this." 

The turnover rate among judges
and other court workers at many
reservations makes it almost impos
sible for judges to gain the neces
sary experience to become skilled. 

Thirty percent of the courts re
sponding to the Indian lawyer sur
vey had chief judges who had been 
in their jobs less than a year. 

Tribal officials and Indian court 
studies blame high turnover among
judges and court workers on low 
salaries, political vulnerability and, 
as one rep9rt put it, "the tribal 
court's lack of stature as an inde
pendent arm of government." 

At the Cheyenne River court, which 
is staffed by three judges, there 
have been 20 judges since 1979. The 
tribe's police department and prose
cutor's office - key law enforce
ment positions - are no better. The 
reservation has had 16 police chiefs 
over the same six years. 

Kathy Spotted Bear has been the 
tribe's prosecutor for slx·years -
but she has been fired eight times. 
Each time she was been rehired, 
most recently in October after her 
uncle, Keith Jewett, who is a mem
ber of the tribe's governing council, 
made a plea for her reinstatement. 

Eagle Chasing, who served as prose
cutor during Spotted Bear's absence 
after her latest dismissal, said she 
had worked as a court clerk, a jail
er and a radio dispatcher. Eagle
Chasing was discharged when Spot
ted Bear got her job back. 
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Though powers often 
unclear, .number of ·-tribal 
courts· ·grows 
On a June night In 1984, Phillip 
Brown was riding his bicycle on the 
salt River Pima-Maricopa Indian 
Reservation In Arizona. 

As he pedaled, two gunshots were 
fired nearby. One bullet bit the 14-
year-old boy In the chest and ·mor
tally wounded him. Within days, 
Albert Duro was arrested and later 
Indicted for the killing.

I • 

But Duro has never gone to trial. 
Instead, In the 18 months since the 
slaying, prosecution of the case bas 
gone from federal officials to tribal 
officials, and three courts have de
bated whether the tribe has the 
power to try Duro. 

' The case, now before the Ninth 
Circuit Court of Appeals, Illustrates 
the complex,.confusing and chang
ing body of law that defines the 
legal powers of the nation's Indian 
courts. 

Indian courts have been on reser
vations for more than 100 years.

•They were created and have oper-
•ated independently of state and 
federal courts because Indian 
tribes are in some respects sover
eign entitles - nations within a 
nation - that govern themselves 
within limits set by Congress. 

On reservations without Indian 
courts. state and county police and 

courts·handle crimlnai and civil 
disputes. But many tribes have 
been unhappy with that arrange
ment. 

The result has been an Increase In 
the number of tribes with their 
own courts. In 1976, there were 98 
tribes with Indian courts, including 
one at the Red Laite Reservation in 
Minnesota. Today, there are anoth
er 49, including an additional Indi
an court in Minnesota, on the Nett 
Laite Reservation. ' 

Twenty reservation courts are ad~· 
ministered by the federal govern
ment and are called Courts of Indi
ans Offenses. They are staffed 
mostly by tribal members. 

There is little practical difference 
between Courts of Indian Offenses 
and the other Indian courts, except
workers with Courts of Indian'of
fenses are federal employees and 
the other courts' personnel are em
ployed by tribes. 

Both types of Indian courts receive 
funding from the federal govern
ment, last year at a cost of almost 
$8.3 million. 

But as the number of tribes with 
their own courts grows, so does con
fusion over the legal powers of trib
al courts. 
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When a crime is committed on a 
reservation, for example, three dif
ferent courts - each applying dif
ferent laws - potentially have au
·thority over the case. Determining 
which court is the proper body in
volves several factors, including the 
race ~f ~e person charged, race of 
the victim and type of crime in
volved. 
If it is a major crime - such as 
murder or rape - the case is heard 
in federal court. And crimes com
mitted by non-Indians are prosecut
ed in federal or state courts. 

Indian courts are limited to lesser 
crimes and tribal judges cannot im
pose a fine of more than $500 or a 
jail term longer than six months, 
although they can convict a defen
dant of multiple charges for a single 
incident and add up the penalties. 

Tribal and federal courts some
times can hear the same case. 
When that happens, an Indian can 
be legally punished twice for the 
same incident 

Figuring out an Indian court's pow
er in civil cases also can be compli
cated, especially in cases in which 
tribes assert authority over non-In
dians. And there are important 
questions still up in the air regard
ing tribal court powers - all of 
which make law enforcement on 
reservations a difficult task. 

For instance, can a tribal court 
force an Indian who is not a mem
ber of the court's tribe to stand trial 
in a criminal case? That is the Issue 
in the case of Duro, who was indict
ed by a federal grand jury for kill
ing Phillip Brown. Duro was ac
cused of firing a rifle during an 
argument with another man and hit
ting the boy, who happened to be 
bicycling nearby. 

But the indictment was later dis
missed, according to Assistant U.S.. 
Attorney Roger Dokken, after it was 
learned that at least one witness 
had lied to the grand jury;-

The murder case is still open and 
new jndictments are possible, said 
Dokken. 

The dismissal prompted tribal offi
cials on the Salt River Reservation 

. to bring Duro to trial in their court 

"I felt an obligation to the parents 
of the boy that a judicial system 
work,'' said Faithe Seota, the tribe's 
prosecutor. 

Since tribal courts have no author-
ity over major crimes such as mur- , 
der, Seota decided to charge Duro 
with unlawful discharge of a fire-
arm, a crime the Indian court has 
power to decide. 

In tribal court, Duro's lawyers ar
gued the Indian court had no au
thority to try him because Duro, a 
Mission Indian, was not a member 
of the Salt River tribe. The tribal 
judge disagreed, so Duro's lawyers 
went to afederal judge and made 
the same argument 

The federal judge ordered Duro -
freed, ruling the tribal court lacked 
legal power to force Duro to stand 
trial. That decision has been ap
pealed to the Ninth Circuit Court of 
Appeals, which is expected to make 
its decision soon. • 
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Minneapolis Star and Tribune, January 5, 1986 

Well-run courts have troubles, too 
The tribal and Juvenile courts on the San Carlos Apache
Reservation In Arizona "operate smoothly" and are 
'~managed by diligent, dedicated staffs," consultants 
hired by the BIA concluded In a 1983 report. 

Yet"the consultants found problems that Illustrate the 
staggering needs of the Indian court ayatem. Some two 
dozen problems cited by the American Indian Lawyer
Training Program Include: 

■- The tribe's prosecutor "has the potential of being politically 
entangled" and his office should be investigated to determine 
if cases are being handled fairly and regular office hours are 
maintained. (At the time the report was issued, Brazie 
Goseyun was both a prosecutor and a member of the 
governing tribal council.) 
■ The tribe's criminal and civil code, which includes laws of 
the reservation and court procedures, is-outdated and needs 
to redrafted. 
■ The tribe has no public defender system and should 
establish one. 
■ The tribe's law library lacks basic materials. 
■ Court records are poorly organized and inadequately 
labeled. 
■ The courts have no formal written schedule providing the 
public with notice of court proceedings. 
■ Court workers need more training. 
■ There is "much misinformation and friction" between the 
courts, po,ice and prosecutor's office. 

Still, the consultants reported to the Bureau of Indian Affairs, 
the San Carlos courts "appear to be effectively operated 
court systems.'' 

172 



Exhibit No. 4 (cont.) 

~inneapolis Star and Tribune, January 6, 1986 

INDIAN COURTS 
ISLANDS OF INJUSTICE 

Tribal politicians 
often meddl.e in 

Many tribal constitutions grant poli
ticians control over reservation 
courts and allow them to fire judges
and reverse court decisions. Some 

Second of a series. tribal officials use that power to 
manipulate courts and avoid elec

By Sharon Schmickle tion challenges.
and Roger Buoen 

courts 
Staff Writers When that happens, Indian voters 

are powerless, as LeBeau learned. 
Joan LeBeau convinced a judge to 
rule that reservation officials were After her victory vanished, LeBeau 
tampering with elections. and other critics of the tribal coun

cil ran for office, trying to win seats 
But It didn't matter. on the council that had overruled 

the court. LeBeau and three others The officials she challenged fired won primary elections.the judge, rescinded the ruling and 
appointed the father of one of the ' But tiie council barred the challengaccused as judge. The new judge ers from the general election ballot.ruled against LeBeau. The Bureau of Indian Affairs (BIA) 

said that the tribe's action violated·LeBeau's case was decided in a Its constitution, but the BIA's findcourt on the Cheyenne River Reser ing had no effect.vation in South Dakota where, as in 
many other Indian courts, disputes ·For four years LeBeau and otheroften are settled by politics, not Indians at the Cheyenne River Resrules of law. • ' ervation have sought outside help 

- from federal judges, the BIA,Political meddling in courts Is a U.S. Commission on Civil Rightscritical problem on many of the 147 and U.S. senators and representareservations that have Indian tives. In every case, their appeals courts. This problem prevents res have failed.ervation Indians from asserting
their basic rights. The LeBeau story Is not unique: 

■ On the Fallon Reservation and 
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Cotony in Fallon, Nev., the Paiute 
Shoshone Tribal Council ended a 
feud in 1983 with the reservation 
housing authority by firing housing 
authority members and locking 
them out of their offices. Federal 
officials told the council It was.vio
lating'i~ own ordinances and one 
week later suspended support for 
reservation housing programs. The 
council had also disml$ed court • 
workers, so there was no court 
where tribal members could appeal 
the council's action. As a result. 
Indians on the reservation, where 
unemployment exceeds 40 percent. 
lost a $2-million low-income hous
ing project. 

■ On the Red Lake Reservation in 
Minnesota, tribal politicians seized 
court records in August 1985. De
spite repeated demands by the fed
eral government. which is responsi
ble for the Red Lake court. the 
tribe has refused to return the rec
ords. 

■ On the Rosebud Indian Reserva
tion in South Dakota, a tribal judge 
was suspended and later jailed In 
1981 because he granted a petition 
to postpone an election. The 233 
petitioners claimed candidates 
tried to buy votes with liquor and 
food. Council members found an
other judge who reversed the deci
sion, and held the election. 

■ On the Navajo Reservation in Ar· 
izona, the tribal council, faced with 
unfavorable court rulln~ In 1978, 
ducked the decisions by creating a 
special judicial panel of eight mem
bers, five from the council, to con
sider lawsuits against the council. 
The arrangement stayed In place 

' unW December 1985 on a reserva
tion considered by many Indian 
court experts to have the best lndi• 
an justice gystem In the nation. 

These and other cases affect more 
than the rights of Indians at the 
polls - they also threaten econom
ic and social order on reservations. 

Economic development is desper
ately needed on many Indian reser• 
vations, but investors and lenders 
shy away because they fear regula
tion by politics mther than by rell• 
able legal principles. 

The U.S. government contributed to 
the underlying problem of the trib
al court system when in 1934 It 
developed a model for tribal gov
ernments that put courts under con• 
trol of politicians. Most tribes used 
this model in adopting constitutions. 

Although some reservations have 
begun electing judges or establish
ing independent appellate courts, 
most judges and other court work
ers hold office at the pleasure of 
the tribal councils. Many counc~ 
routinely shield themselves froni 
reservation courts and overturn 
court decisions. 

"There ls no separation of power; 
there is no check and balance," 
said Alex Skibine, an Osage Indian 
who ls deputy counsel for the Inte
rior and Insular Affairs Committee 
in the U.S. House of Representa
tives. "If federal courts found there 
were legal problems with the MX 
missile, President Reagan might 
not like the decision, but he 
couldn't fire the judge." In many 
tribal courts, however, "The judge 
can be summarily dismissed by the 
tribal council because It doesn't 
like his decisions." 

The most recent major study of 
Indian courts, completed in 1978 
for the BIA by the National Ameri• 
can Indian Court Judges Associa
tion, said the problem ls perv~lve: 
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"Complaints of political Interfer
ence abound. There have been re
peated Instances of tribal leaders 
puWng pressure upon an Indian 
court judge to rule a certain way,
under an Implied threat that the 
judge must comply or lose his/her 
job. Impeachments and recalls of 
judges are frequent." 

The rapid turnover thwarts at
tempts to Improve Indian courts. 
Those trying to train judges and 
other court personnel admit that 
much of their work ls undone when 
judges are fired for trying to follow 
judicial rules. 

"As long as you have a judicial 
_system that Is subject to the whims 
of whoever Is In office, then you
have no guarantees that training 
will cure a problem that centers 
around being fired for unpopular
decisions," said Lawrence Baca, a 
Pawnee Indian and Immediate past
president of the American Indian 
Bar Association. 

The Cheyenne River Reservation 
Illustrates whet happens when poli
ticians twist courts to serve their 
own purposes. 

"It's a kangaroo court, Is whet It ls," 
said Sam Eagle Staff, a member of 
the tribe who helped found a com• 
mlttee In 1981 to clean up govern
ment on the reservation. "The 
judges ere controlled by the coun• 
ell, the elected officials. Every
body's doing a favor for each other. 
They've forgotten the main purpose 
they are there for, which Is for law 
and order." 

The tribe's chief judge, Melvin Ger
reau, has held office for four years 
since he replaced the Judge who 
was fired In the election dispute. He 

.acknowledges that politicians reach 
Into the reservation's court system 
to fli:e jud~es.for their decisions, 

ovenurn decisions and award Jobs 
to relatives. 

Garreau blames a ttlbal constitu
tion that was patterned after docu
ments designed by the BIA: "That 
document that has been given to us 
was specifically designed to teer us 
apart." 

Criminal court judges on the reser
vation have resigned or been fired 
at the rate of about one every four 
months In recent years. 

Before he was fired last fall, for
mer Judge True Vincent Clown Sr. 
said politics should have no place In 
reservation courts. But he also said 
he plans to run for tribal council In 
the next election. The day after he 
said he would be a candidate, 
Clown presided over a dispute
about filling a vacant seat in the 
district where he would run. 

The details of Joan LeBeau's case 
show how difficult it can be to sepa
rate politics from the Cheyenne
River courts. 

LeBeau, asoft-spoken woman with 
12 grandchildren, said ·she· hoped 
for reform In 1981 when she orga
nized a petition drive to redistrict 
the Cheyenne River Reservation. 

The reservation, U million acres 
of South Dakota's butte country 
west of the Missouri River, Is dlvld· 
ed into six tribal council districts. 
Indians In Isolated villages must 
drive as far as 100 miles round-trip 
to attend district meetings. Many, 
including LeBeau, think that's too 
far. So a majority voted to create 13 
election districts In 1981. 

Facing elections, tribal council 
members refused to redistrict the 
reservation. 
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Led by LeBeau, voters sued the 
tribal council and the electlon 
board In tribal court, and Chief 
Judge Gilbert LeBeau (no relation 
to Joan LeBeau) ruled In June 1982 
that the council must honor the 
referendum. 

The next day Judge LeBeau was at 
home eating lunch when the phone 
rang. He answered it to learn that 
the councll had fired him because 
of his decision. 

A week later, the council rescinded 
Judge LeBeau's order and replaced 
him with Melvin Garreau, father of 
Morgan Garreau, a councll mem• 
ber and vice chairman of the tribal 
election board. Morgan Garreau 
said he abstained from the vote that 
made his father judge. Melvin Gar
reau said he saw no problem with 

, deciding the case in which his son 
was a defendant because "I was 
only ruling as to 1he constitutional 
provisions at law." 

Meanwhile, Joan LeBeau com• 
plained to the BIA and several COD· 
gressmen that upcoming elections 
would be illegal unless the council 
changed its mind. 

A BIA official replied In July 198.2 
that the BIA agreed with her tliat 
the redistricting referendum was 
valid, but said the agency would not 
get Involved In Internal tribal dis
putes. 

The councll had its way; elections 
were held with six districts, and 
Judge Melvin Garreau'a son was 
elected tribal chairman. 

In February 1983, Joan LeBeau and 
a.group of voters sued the BIA In 
federal court, claiming that the 
elections were illegal and that the 
BIA should not recognize the coun• 
ell. A year later, a federal Judge 
ruled against LeBeau and the vot-

ers, saying mat me e1ecuon nad 
followed tribal court rulings, which 
were issued by Judge Melvin Gar
reau. 

Out of money to continue legal 
challenges, LeBeau decided to pur
sue the fight politically. She and 
four other candidates, including 
two judges who had been fired be
cause of decisions favoring her po
sition, began campaigning for the 
1984 tribal council election. 

In July 1984, the tribal council 
barred all five from the ballot. It 
said that LeBeau and the Judges, 
who they barred "forever," had 
committed past misconduct by lnlti• 
aUng "frivolous legal action for 
their own personal gain against the 
tribe to further their own political 
interests and not the interests of the 

tribe or its members." It said that 
the other two candidates didn't live 
in their districts, although they had 
been certified by tribal election 
boards as qualified candidates in 
their districts. 

BIA officials warned the councll 
that It was violating its own constl• 
tution by banning the candidates 
and that it might not be be recog
nized by the U.S. government 
should it hold illegal elections. 

Again, LeBeau and other voters 
flied suit in federal court trying to 
stop the election. A Judge refused In 
August 1984, ruling that the dJspute 
should be decided by the tribal 
court. 

LeBeau and four other candidates 
remained off the ballot. 

The BIA said the tribe had acted 
''wholly outside the constitution," 

, but said it would recognize council 
actions when there was a quorum 
present at councll meetings, exclud• 
Ing members from the two affected 
districts. 
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In December 1984, LeBeau and 
eight other voters appealed in fed• 
eral court, asking that the BIA re
quire new elections. The court dis
missed the case in June 1985, say
ing the matter should be decided by 
the BIA and the tribal courts. 

"The decision ls a disgrace, In my 
opinion," said Terry Pechota, a 
Sioux Indian attorney who practices 
law in Rapid City and who helped 
represent LeBeau and the others 
without a fee. "Basically it means 
that Indian people who see a con
spiracy committed against them by 
their tribal council have no right to 
pursue that action in United States 
Dlstrlct Court." 

LeBeau raised $7,000 to pay costs of 
the lawsuits, largely by "banging on 
doors" on the reservation, whe~ 55 
percent of the adults were unem• 
ployed in 1984. The money came 
from 102 different people, she said, 
three-fourths of whom asked not to 
be identified. 

"The fear of the council ever find
ing out who donated it was unbe
lievable, fear of losing Jobs...," Le
Beau said. 

Shutoutoffederalcourts,LeBeau 
and the others have turned agaili'to 
tribal courts and the BIA. 

In October 1985, Chief Tribal Judge 
Melvin Garreau ruled that the reso
lutions barring the five candidates 
from the ballot were valid. An ap
peal of that decision, flied Nov. 4, 
1985, ls pending In tribal court. 

On Oct. 25, 1985, the BIA denied a 
formal appeal In which LeBeau and 
others asked the agency to require 
new tribal elections, to withdraw 
recognition of the seated council, 
and to withhold funding from the 
tribe until the problems are re
solved. 
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Minneapolis Star and Tribune~ January 6, 1986 

Studies say 
courts make 
investors, 
lenders wary 
Inadequate tribal courts threaten 
more than the civil liberties of • 
people accused of crimes - they 
allo sap reservation economies. 

A presidential commission that 
studied Indian reservations in 
1983-84 found that weak and Inef
fective tribal courts are stunting 
economic development on reserva
tions across the United States. 

A study conducted last year COD• 
eluded that Indians on some reser
vations are getting neither credit 
nor loans because merchants and 
lenders lack confidence In Indian 
courts. 

The Cheyenne River Sioux tribe of 
South Dakota, for Instance, faced 
an economic crisis because of 
complaints about the reservation's 
tribal court. 

Last June officials with the Farm 
Credit Banks of Omaha, Neb., 
tbreatened to cut off credit unless 
the tribe reformed Its courts and 
laws. Their usoclatlon sets poll• 
cles for farm-credit cooperatives 
that lend money to ranchers on the 
reservation. 

The tribe haS an unemployment 
rate lingering around 55 ~rcent 
and critically needs credit. Ranch
Ing ls the reservation's biggest In• 
dustry, and ranchers are big b()r
rowen. 

The lenders wanted sweeping 
changes in the tribe's legal system, 
including the appointment of a 
lawye_r to act as a judge In credit 
disputes. (Tribal judges, who are 
not lawyers and often have no for
mal legal education, usually de
cide such cases.} A lawyer was 
needed "because of the unfamil
iarity that tribal Judges have with 
consumer credit law," said Frank 
Hutfles.9, vice president and gener
al counsel for the Farm Credit 
Banks of Omaha. 

The farm Credit banks also de
manded the tribe guarantee that 
the tribal council, the reservation's 
governing body, would not over
turn the credit Judge's decisions. 
The tribe's constitution does not 
make judges Independent from the 
tribal council, and the coUJlcll hu 
overruled court decisions. • 

'!Tribal Judges are political appoln• 
tees," Hutflea said. "That's anoth• 
er reason why we wanted a sepa
rate Judge - just to ellmlnate po
litical favoritism and the 'popular' 
type of declslon." 

Tribal Chairman Morgan Garreau 
acknowledged creditors' wartnea 
of the reservation's tribal court. 
"They are reluctant to get Involved 
In tribal politics," he explained. 

Finally, lenders wanted to change 
tribal law to allow them to come 
on the reservation and seize collat• 
eral - cattle and farm machinery, 
mostly - If a borrower falls to 
repay a loan. Tribal law didn't give 
creditors that rlgbt. And in the put
when creditors have tried to recov
er collateral on the reservation af• 
ter a loan default, they have run 
Into trouble. 

"We have had 10me problems With 
armed people" Who refused to give 
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up the collateral, Hutness said. 
"We also had trouble with gainlng 
support of the tribal police. Frank
ly, we were trying to do something 
we didn't have any legal tribal ba· 
sis to do." 

Faced with a crippling loss of creel· 
It, tribal leaders agreed to every•
thing the lenders wanted. In Octo
ber, the trltial council adopted Iea
lslatlon - drafted by Hutness -
establishing a credit court with a 
lawyer as a judge and changing
reservation laws governing credit 
disputes. 

Now credit Is flowing back onto 
the reservation. -

The Cheyenne River Reservation 
ls not the only reservation faced 
with the Iom of credit because of 
Its court. 

Last year, 186 North Dakota law• 
yers with offices within 50 miles of 
Indian reservations In that state 
responded to a Unlventty of North 
Dakota survey about credit cues 
In tribal courts. Most lawyers with 
tribal court experience said they
would not recommend non-Indian 
creditors use Indian courts. Amona 
the other lawyers IIUl'Veyed, only
16 percent llld tribal courts were 
fair. 

If busln~ people distrust tribal 
courts, they "are not going to free. 
Iy extend credit If default wlll ne
cessitate looking to a tribal legal 
system for collection," accordlnl 
to a report about the survey by
Jesse Trentadue of the Unlver1lty
of North Dakota. The Presidential 
Commission on Indian Reservation 
Economies also blamed tribal 
courts for much of the problem.
Commissioners recommended that 
tribes amend their constttutlou 10 
the courts are protected from In
terference from tribal politicians. 
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Minneapolis Star and Tribune, January 6, 1986 

S.D. case shows how 
tribal leaders can 
interfere 
Eagle Butte, S.D. 
At 3 a.m. on Christmas Eve In 1978, 
police stopped a maroon-and-white 
car weaving along a village street 
on the Ch_eyenne River Reservation. 

The driver couldn't pass finger•
counting or balancing tests, and a 
Breathalyzer test reglstered·a blood 
alcohol content of .14 percent,
above the legal limit for sober 

•driving. Police arrested the driver 
and put him In jall. 

That arrest triggered a 
governmental crisis on the South 
Dakota reservation because the 
driver was the son of the tribal 
chairman and because politicians
control courts and police here, as 
they do on many of the nation"s 
Indian reservations. 

The son and the chairman say there 
was no evidence to support a 
conviction. The current tribal 
prosecutor refuses to.release 
records of the incident, although
she confirms a record exist& 

But the reservation's former 
attorney general and a former 
prosecutor kept copies of police and 
court documents about the case. 
•Detalls from the documents have 
been corroborated by minutes of a 
Cheyenne River Tribal Council 
meeting, as well as by police and a 
judge who were Involved in the 
case. 

The documents show how 
reservation polltlclans can 
manipulate the courts to protect
friends and relatives. 

Here ls what happened: 

Dec. 24: 
Within 15 minutes after the jell door 
closed on the tribal chairman's son, 
the chairman and his cousin, the 
tribe's pollce chief, were at the jell.
The son was released and allowed 
to drive away. The chairman says 
he was merely there to bond his son 
out. 

Dec. 28: 
The reservation's attorney general 
- who supervised criminal 
prosecution, !ldvlsed pollce on legal 
Issues. and acted as attorney for the 
tribe - heard of the case and began 
an Investigation into the legality of 
the son's release. 

Dec. 27: 
The chairman orally fired the 
attorney general for "trying to 
make a case" against the chairman. 
The attorney general maintained 
that he had a right to appeal his 
dismissal to the tribal councll. 

Dec. 28: 
The chairman, by letter, fired the 
attorney general for 
Insubordination. 

Dec. 29: 
In a letter to the council, the 
attorney general resigned without 
speclfylng when he would leave the 
Job. "I no longer enjoy the 
confidence and support of the 
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Tribal Chairman which at present Is 
needed for me t~ effectively
accomplish the tasks of this ,, 
office ..." he told the tribal council' 
In his letter. Meanwhile, the 
Investigation Into the arrest of the 
chairman's son continued. 

Jan. 15: 
Acting on criminal complaints filed 
by the tribe's prosecutor, police 
arrested the chairman and police
chief on charges of Illegally 
releasing the chairman's son from 
jail. The charges Included official 
misconduct, obstructing jUStlce and 
obstructing governmental functions. 
The men were held three hours and 
released on ball. 

Jan. 17: 
The tribal council, In special
session, accepted the attorney 
general's resignation. The council 
also scheduled a hearing to consider 
firing the prosecutor who had 
signed. the criminal complaints
against the chairman and police
chief. 

"We do ourselves no credit when we 
drag our tribal executives off like 
common criminals," the chairman 
said at the meeting. 

Chairmen from other reservations 
In South Dakota attended the 
meeting and denounced the arrests. 
The Pine Ridge Reservation 
chairman suggested the arrests 
were part of a conspiracy to force 
separation of powers In tribal 
governments. The Sisseton
Wahpeton chairman called It a 
"sorrowful occasion" when a tribal 
Judicial system would go to the 
extent of arresting a chairman. The 
former attorney general, a non
Indian, was told to leave the 
reservation Immediately. 

Jan. 20: 
The chairman fired the police
officer who had arrested him, 
according to the police officer. 

Jan. 25: 
The prosecutor was fired. Charges
agalnSt the police chief and the 
chairman were dismissed. 

I 

Today - Here Is what happened to 
the key people In the case: 

Former tribal attorney general 
Kenneth E. Jasper has a private law 
practice In Rapid City, S.D. 

Raylene Marshall, the prosecutor 
who was fired, works as a para-legal 
at Dakota Plains Legal Service on 
the reservation. 

Kenneth Blackbird, the police
officer who was fired after he 
arrested the chairman, Is a police
officer for the Bureau of Indian 
Affairs on the Yankton Sioux 
Reservation In South Dakota. 

Paddy Aungle, the police officer 
who arrested the police chief, said 
she resigned about eight months 
later because "there wasn't any
Impartiality there." Since 
December 1979 she has been chief 
of police for the city of Eagle Butte, 
a non-tribal office on the 
reservation. She said she observes 
dally operations of the tribe's 
criminal justice system and said 
that things haven't Improved. "It's 
kind of a farce, really," she said. 

David Roberts, the police officer 
who arrested the son, left the police
department In 1984. He works for 
th~ reservation's sanitary landfill: 

Former Judge Walter Woods, who 
signed doCUIJ\ents ordering the 
arrest of the police chief and 
chairman as well as the dismissal of 
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charges against the two officials, 
said he was fired by the tribal 
council In 1983 over other matters 
and Is still unemployed. 

The former tribal chairman, Melvin 
Garreau, Is chief judge of the 
reservation. 

The son, Morgan Garreau, ls tribal 
chairman. The drunken driving 
charge against him was dlsmlased, 
he said. 

"rm well aware our system Isn't 
exactly foolproof or the best 
system," he said. "Separation of 
powers should be linplemented, and 
the judges should be elected at 
large by the people because It ls 
very political now with the council 
appointing the judges .... The way 
our system ls set !JP, It was set up In 
1934 under the Indian • 
Reorganization Act, and that 
constitution wasn't written by 
Indians .... I reallze people don't 
think It's a system they can live 
with." 
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Minneapolis Star and Tri"bune, J anuary 7, 1986 

INDIAN. COURTS 
ISLANDS :OF INJUSTICE 

U.S. reluctant to -
curb tribal court 
abuses 
Last of a series. 

By Sharon Sebmickle 
and Roger Buoen 
Staff Writers 

Indians on reservations have almost 
nowhere to turn when their rights 
are abused by tribal officials and 
Indian courts. 

Federal judges refuse to hear most 
of these cases. 

Congress has failed to pass laws 
curbing abuses. 

U.S. Justice Department lawyers 
routinely reply that their hands are 
tied. 

And the Bureau of Indian Affairs 
(BIA) has been Ineffective, accord• 
ing to the agency's new chief ad• 
ministrator. 

The BIA lacks procedures for inves
tigating civil rights complaints, usu
ally declines to get Involved and 
sometimes looks the other way 
when abuses are occurring. 

Congress has authority over Indian 
tribes, and the BIA has powerful 
leverage in the $1.4 billlon it dis
penses annually for tribal govem

_ments. 

Yet civil rights abuses are occur
ring virtually unchecked on many 
of the nation's reservations with In• 
dian courts. A half-milllon Indians 
live on those reservations and could 
find themselves in courts without 
rights to ball, jury trials, lawyers 
and decisloqs untainted by politics. 

Why isn't the federal government, 
which spends more than $8 million 
a year to finance courts for about 
150 reservations, doing something 
to curb the abuses? 

The answer lies partly In the long 
history of white men's exploitation 
of Indians. Because of this past, 
government officials are reluctant 
to demand changes in the way 
tribes operate their courts. 

Congress gave Indians most of the 
protections of the Bill of Rights in 
the 1968 lndlan Civil Rights Act But 
10 years later the U.S. Supreme 
Court sharply limited the Impact of 
this legislation. 

183 



Exhibit No. 4 (cont.) 

In its decision - Santa Clara Pueb
lo vs; Julia Martinez, written by 
Justice Thurgood Marshall - the 
court ruled Indians usually cannot 
assert those rights in federal court. 

.Julia Martinez had turned to feder
,al courts In 1975 when her tribe, the 
:Santa Clara Pueblo in New Mexico, 
refµsed to enroll the children of her 
marriage with a man from another 
tribe. Men who married non-mem
bers were allowed to bring cblldren 
into the tribe, but not women. En• 
rollment in a tribe entitles an Indi• 
an to basic citizenship, including the 
right to vote in tribal elections. 

After the tribe refused to change Its 
membership rules, Martinez turned 
to the federal courts. She claimed 
the tribe violated her civil rights by 
not giving equal treatment to all 
members. 

The problem with limiting appeals 
to reservation courts ls that Indian 
courts are often ·the source of the 
abuses. 

; 

This means, as one justice put It in 
his dissent in the Martinez declslon> 
that enforcement of Indians' civil 
rights has been "left up to the very 
tribal a.uthorlties alleged to have 
violated them." 

"It's unfortunate that Justice Mar
shall can't come out here to see the 
effects of that decision," said Krista 
Clark, a lawyer with Dakota Plains 
Legal Services on the Cheyenne 
River Reservation in South Dakota. 

What he would see, according to 
Clark, ls "chaos and anarchy" on 
many reservations. 

"They all know that Martinez says 
you can do whatever you want with· 
in the tribe. They can toss the con
stitution out the window," Clark 
said. 

The message of Martinez was clear 
to the U.S. Justice Department's 
Civil Rights Division. In 1973, the 
division had opened the Office of 
Indian Rights to curb widespread 
abuses against Indians. The office 
surveyed Indians on reservations 
and investigated complaints. 

Nearly 300 of the 1,640 complaints 
the Indian rights office received in 
the five years before the Martinez 
declslon cited tribal officlals as the 
abusers of rights. Overall, alleged 
violations of the Indian Civil Rights 
Act-which exclusively addresses 
reservation justice - was the No. 1 
complaint 

But after the Martinez decision, the 
Justice Department dismantled the 
Indian rights office and stopped in
vestigating complaints. 

"I think the decision was clear and 
the position the U.S. has µlken sub
sequent to that decision is that nei
ther the government nor private in• 
divlduals have standing to proceed 
in federal court based on the Indian 
Clvll Rights Act," said James Scher
merhorn, aJustice Department law
yer. 

He said the department Still gets 
about one complaint every other 
month and responds that it can do 
nothing. 

Congress could change all that. It 
could give federal courts authority 
to hear cases in which Indians al· 
lege that their civil rights have been 
violated by tribal officials. Such leg
islation also would allow the Justice 
Department to renew its watchdog 
activities over the civil rights of 
Indians on reservations. 

But there ls no proposal before Con
gress to do that and none ls in the 
works, according to Peter Taylor, 
staff director of the Senate Select 
Committee on Indian Affairs. 
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The only bill that comes close Is a 
proposal by Sen. John Melcher, J>. 
Mont, to put federal magistrates on 
reservations to hear crlmlnal and 
civil cases. Melcher drafted the blll, 
he said, because he hears frequent 
complaints about tribal courts. The 
bill faces an uncertain future. 

"There Is just talk about solving the 
problems and nothing is done and 
nothing Is resolved,'' said Melcher,. 
a member ·of the Senate Select 
Committee on Indian Affairs. "Con
gress, I don't think, would ever al
low that situation to exist very long 
if tribal courts should start applying 
their constitutional law and their 
own court system to non-Indians.~• 

Indian civil rights problems get a· 
low priority and are hidden because 
those who lobby for Indians tend to 
represent tribal officials, said Mel
cher and other observers of Indian 
Justice. 

"There Is really no Indian civil 
rights movement comparable to 
that which blacks forged in the 
1960s. Most Indian interest groups 
are primarily concerned with estab
lishing polltical and economic con
trol over reservation areas .... It Is 
difficult to learn of civil rights vio
lations involving Indians because 
the Indian community ls not yet 
fully a!~I"! to_th~_pr~_bl~ms,:: ~.S: 

Deputy Assistant Attorney General 
John Huerta told the U.S. Civil 
Rights Commission in 1979. 

With Congress unwilling to act and 
the federal courts and the Justice • 
Department unable to act, Indians 
who feel they have been treated 
unfairly by tribal officials or judges 
often tum to the BIA. 

They are usually disappointed. 

The BIA has no authority to review 
or reverse individual decisions of 

Indian courts. But lt administers zu 
of the courts. which have problems. 
as serious ~ other Indian courts 
have, and Ii funds them all. 

The BIA is responsl~le for contracts 
that dispense funds to Indian courts. 
Compliance with federal law, In· 
eluding the Indian Civil Rights Act, 
Is a condition of most of those con
tracts. 

To avoid being a partner in civil 
rights abuses. BIA officials some-

..__tlmes try to-pressure trlbes violat
ing civil rights laws by reminding 
reservation officials of the laws and 
threatening tribes with sanctions 
for unlawtul actions. 

The BIA counts on complaints from 
Indians and Information from its 
field officers to help guard against 
abuses, said BIA officials. The BIA 
In Washington generally sends com
plaints to local offices, but the BIA 
has no established procedures or 
policies on what should be done 
with·coinplaints. 

When asked about the agency's poli
cy, Bud Shapard, the acting chief of 
the BIA's tribal government divi
sion, said: ''There Is no set of regu
lations and guidelines for handling 
complaints of the (Indian) Civil 
Rights Act If that's what you are 
looking for, you can forget it and 
Write that In your paper. Every 
complaint Is handled In an lndivid• 
uallzed fashion." 

The BIA tried to come up with 
guidelines for dealing with tribes 
and the Indian Civil Rights Act after 
the Martinez decision. It drafted a 
policy In 1979 that would have 
helped tribes bring outdated consti
tutions and court systems into cem
pllance with the law and would 
have imposed sanctions against 
tribes found breaking the law. 
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But the guidelines were withdrawn, 
said Scott Keep, an Interior Depart• 
ment lawyer, "beeause the Indian 
community raised such an uproar." 

The BIA has not Issued new guide
lines. "We are still laboring. trying 
to define what that role Is .... All I 
can tell you Is there Isn't anybody 
else out there 'who's got the answer, 
either," Keep said. 

Until a recent change in leadership, 
key officials in the BIA were saying 
there were no problems with Indian 
civil rights J)n reservaUons. 

If problems existed, violaUons 
would come to the BIA's attenuon 
"through one way or the other," 
Shapard said In November at a 
meeting attended by the agency's 
then acting director of Indian ser
vices. 

But when Ross Swimmer took over 
In December as the BIA's chief 
adn\lnlstrator, he told Minneapolis 
Star and Tribune reporters that he 
ls concerned enough about prob
lems In Indian courts to make the 
issue a priority In his admlnlstra• 
tion. 

''The BIA has not been very in• 
volved that I can see in moving the 
justice system on the reservatio1111, 
and it might be that we lack the 
talent ... ," Swimmer said. "I don't 
tno.w how often those kinds or 
things were brought to the attention 
of the bureau." 

The BIA has known for more than a 
decade about abuses in a court it 
runs on Minnesota's Red Lake Res
ervation. 

In 1977 the Justice Department 
sued the Red Late tribe for civil 
rights violattons, Including a ban on 
lawyers, but dropped the suit~ 
the Martinez decision, saying the 
Supreme Court had erased Its au• 
thorlty to pursue the case. 

The BIA recognized even earlier 
that there were flaws in the system 
at Red Lake. It Instigated rewriting 
Red Lake's code for crlmlnal and 
civil procedure in an attempt to 
bring the court Into compliance 
with the Indian Civil Rights Act. 

The $28,000 project was completed 
In 1976 but was rejected by the 
tribal council. 

Since then the councll has asked its 
lawyers to undertake another revi
sion, at a cost of $?50,000. 

An Interior Department lawyer in 
the Twin Cities learned of Red 
Lake's no-attorney policy more than 
two years ago and warned the BIA 
not to recognize the policy. Despite 
the fact that the BIA technically 
runs the court, it has been unable to 
reverse the no-lawyer policy. 

Last May, U.S. Sen. Rudy Boschwltz 
and Rep. Arlan stangeland, both 
Minnesota Republicans, asked the 
U.S. Comptroller General for "an 
Investigation and audit of the Red 
Late court system and law enforce
ment program. or parttcular con
cern Is the allegation made by nu
merous tribal members that the 
manner of operation in many ways 
violate their civil 'rights." , 

According to a Boschwltz aide, the 
response to the request was that 
things are so bad on other reserva• 
ttons - particularly in South Dato
ta - that federal officials haven't 
had time to get to Red Lake. 

Also last May, Red Lake's lawyer 
ban, in part, prompted a U.S. Dis
trict Court Judge In St Paul to order 
two men released from the reserva
tion's jall. After that ruling, BIA 
officials said the tribe's policy on 
lawyers had changed to permit at• 
tomeys to practice there. 

But lawyers who have tried to rep
resent Red Late cllents continue to 
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be turned away. Tne tribe adopted 
a rule in August requiring anyone 
who practices in the Red Lake 
court to be a member of the tribe 
and understand the Chippewa Jan• 
guage, requirements that disqualify 
every lawyer. 

In November - after three Red 
Lake Indians sued the Interior J>e;. 
partment in an attempt to shut 
down the Red Lake court because 
of rights abuses - the BIA Issued a 
directive from Washington to Indl• 
an court offlclals, including those at 
Red Lake. saying clvll rights laws 
must be enforced and defendants 
must be allowed to have lawyers 
represent them. 

The Red Lake tribe responded by 
ordering two BIA officials who said 
they would enforce the Washington 
directive off the reservation. But 
the BIA offlclals have. remained 
there. 

Meanwhile, the Red Lake court 
continues to operate. A lawyer has 
yet to appear there. 

.., 
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Federal policy shifts over 100 
years are blamed for court chaos 
Indian Justice has undergone major changes In the past 
100 years as non-Indiana marched onto Indian lands and 
trampled the people's culture. More than a century ago, 
the U.S. government Imposed on tribes a European-style 
courtsystem that was foreign to moat lndlana. Since 
then, tribes have struggled with Inconsistentfederal 
policy which has contributed to much of today's 
confusion and chaos In Indian courts. The major federal 
policy shifts affecting lndlan courts were: 

■ 1883/Reservation courts were established by the Bureau 
of Indian Affairs, displacing tracfltionel Indian methods of 
dispensingjustice. 
■ 1885/Congressgave federal courts authority over major 
crimes on reservations. 
■ 1887 /The federal government started breaking up the 
reservations by assigning land allotments to individual lncf1Bns 
and allowing the allotments to be sold. Indian governments 
were weakened, end states assumed jurisdiction over much 
reservation lend. 
■ 1896/TheU.S. Supreme Court ruled the U.S. Constitution 
does not apply to Indian tribes. 
■ 1934/Congressreversed Itself end took steps - in the 
Indian Reorganization Act - toward revitalizing reservations. 
Most tribes reorganized under constitutions designed by the 
Interior Department, in nearly all cases giving elected officials 
authority over judges and court functions. 
■ 1953/Congress again reversed Itself end took steps 
toward integrating Indians into the larger society under a 
concept called termination. Public Law 280 gave five states 
authority over court functions on reservations end gave other 
states en option to assume such authority. 
■ ·1968/Congress passed the Indian Civil Rights Act, offering 
reservation Indians most of the protections in the BUI of Rights. 
But there was no substantial increase in funding for Indian 
tribes to implement the act or defend themselves in appeals 
that began to be filed in federal courts. 
■ 1975/Congress again reversed Itself end took steps 
toward giving tribes more voice in running their own 
governments, including courts, with the Indian Self
Determination and Education Assistance Act. Tribes were still 
required, however, to comply with federal law, including civil 
rights regulations. 
■ 1978/TheU.S. Supreme Court decided that the Indian Civil 
Rights Act did not give individual Indians the right to appeal civil 
rights violations to federal courts except when they had been 
jailed unfairly. 
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Ideas to improve tribal justice . 
lndlan courts suffer from a long Hat of problema, but 
there also la a long line of experta offering an anortment 
of proposals to ImproveJu1Uce on the nation'• •• 
reservations. Here's a aampllng of the major propoaala: 

■ Abolish tribal courts/Samuel Brake!, who wrote a report 
on tribal courts for the American Bar Foundation, favors 
abolishing Indian courts and allowing state and county courts 
to handle criminal and civil cases arising from reservations. 
■ Review by federal courts/Ross Swimmer, assistant 
Interior secretary for Indian affairs, and the Presidential 
Commission on Indian Reservation Economies urge federal 
court review of some Indian court decisions. 
■ Separation of powers/Swimmer and the commission also 
propose separating the powers of tribal courts and tribal 
councils. 
■ Indian Supreme Court/Larry Baca, immediate past 
president of the American Indian Bar Association, and Tom 
Tso, chief justice of the Navajo nation, have proposed a 
nationwide Indian Supreme Court, removed from the pressures 
of local reservation politics, to review tribal court decisions. 
■ More training, money, time/Joseph Myers, executive 
director of the National Indian Justice Center, Is calling for the 
federal government and tribes to make stronger commitments 
to Indian courts, including Increasing court budgets, expanding 
judges' training and giving the system more time to develop. 
■ Expand Jurisdiction to non-Indiana/Kevin Gover, a 
lawy~r who represents tribes, and Robert Laurence, a 
University of Arkansas law professor, suggest giving Indian 
courts jurisdiction over non-Indians on reservations and 
allowing for review of Indian court decisions by federal courts. 
■ Federal maglatratea on reaervaUona/U.S. Sen. John 
Melcher, 0-Mont., is sponsoring a bill that would set up federal 
magistrates on reservations to hear cases involving Indians 
and non-lndians.-Under the bill, defendants and victims who 
preferred could still take their cases to tribal courts. 
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Minneapolis Star and Tribune, January 7, 1986 

"BIA's new administrator 
s~ys ~is agency wants 
.better -courts· 

Courts on American Indian 
reservations are inadequate, and 
improving them wlll be a priority 
for the Bureau of Indian Affairs 
(BIA), according to the agency's 
new chief administrator. 

"We definitely will be developing 
strategies and wlll be working with 
the tribal chairmen to see what we 
can do" to strengthen Indian courts. 
said Ross Swimmer, who was 
confirmed in December by the U.S. 
Senate as assistant interior 
secretary tor Indian affairs. 

Swimmer's criticism of. Indian 
courts goes beyond the views of 
other key BIA officials. In 
November, two weeks before 

. Swimmer took over, BIA officials 
•.. said there were no major problems 
-:. with civil rights in Indian courts. ,. 

: Swimmer said last month that the 
;· problems are so serious Congress 
" should enable federal courts to 
; review Indian court decisions to 
:, better protect people's civil and 
: property rights. 

~ But as a politcial matter, Swimmer 
'' said, he won't propose such 
• legislation unless "the tribeS are 
•• willing to get together and back it." 

' "It has to be a tribal initiative,'' he 
, said. "I think for me to try to 

propose legislation that would cause 
! any kind of review of tribal courts, I 
• wouldn't get anywhere unless the 

tribeS are going to support It" 

•• Under current law, the only appeals 
from tribal court afederal judge 
can decide are claims that Indians 
have been jailed unfairly. 

; Tribal leaders have given mixed 
' reviews to the changes Swimmer 

advocates. 

Swimmer, a lawyer and president 
of a bank In Tahlequah, Okla., was 
co-chairman of~ Presidential 
Commission on Indian Reservation 
Economies, whose report last year 
criticized Indian courts and 
advocated more review by federal 
courts. 

Commission members, who held 
hearings on reservations, found 
tribal courts suffering from a lack 
of training, Interference by tribal 
leaders and violations of the rights 
of those who appear In the courts. 

"Drawing a picture of It, we found 
In cases that they need,ed to have a 
stronger judiciary; needed to have 
It separated from the 
administration, needed more 
qualified judges, needed more 
training,'' said Swimmer, who was 
principal chief of the Cherokee 
Nation of Oklahoma until taking 
over as head of the BIA. 

Concerning civil rights violations by 
tribal courts, he said: "I don't know 
how widespread it ls, but I think it 
ls common enough that we need to 
encourage tribeS to deal with It and 
try to get a stronger judiciary.'' 
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He said Indian courts Will Improve 
If federal. judges are allowed to 
review more reservation cases. 

"Any time you have an appellate 
review of a court decision, It tends 
to keep the lower court a little more 
on their toes,'' he said. 

Some tribal leaders, fearing erosion 
of tribal sovereignty, balk at that 
suggestion. Swimmer, though, said 
federal court review would not 
limit a tribe's political . 
independence, noting that states 
remain independent even though 
state court cases can be appealed to 
federal judges. 

"I don't think that has caused a 
great loss of state power," he said. 
"I don't think it will to the tribes If 
they have certain cases that are 
subject to review:" 

Inadequate tribal courts also hurt 
reservation economies, Swimmer 
said, because businesses refuse to 
go on reservations, fearing unfair 
treatment in tribal courts. 

Business people complain there's 

too much interference by tribal 
council members in tribal courts, 
he said, and "they felt that they 
could not be assured of a fair 
hearing because the court seemed 
politicized." 

Tribes must "make sure people do 
get a fair hearing, especially In 
those Instances were non-Indians 
are coming on to the reservation 
and hiring Indian people," he said. 

It's In a tribe's best interest to have 
better courts, Swimmer said. Tribes 
that don't "are going to fall behind 
In terms of economic development. 
I don't think there will be jobs 
coming on the reservation. So 
there's plenty of incentive for tribes 
to improve." 

Swimmer has not developed 
specific proposals to Improve tribal 
courts. "It's too early In the 
administration. l'v~ been Inundated 

with problems that are certainly no 
less Important than that," he said. 

But, he ·said, "the court systems and 
the total economic development 
area are golngto be priority 
Issues." 

In addition to supporting legislation 
allowing federal court review, the 
BIA also can strengthen Indian 
courts by encouraging tribes with 
effective courts to 8S.9lst tribes wltll 
struggling courts. 

"Other than that It's just kind of 
general persuasion on our part to 
work with the tribes that are having 
problems and give them technical 
imlstance to bring their courts into 
line," he said. • 

swimmer opposes cutting off 
federal funding to tribes that refuse 
to clean up their courts. 

"That's the kind of money they 
need to get the technical 
imlstance," he said. "To simply use 
the leverage of federal funds, I 
don't think it would be that 
effective." 

He also opposes dismanWng tribal 
courts and turning the cases over to 
state and federal courts. "I think 
there ls a lack of sophistication by 
tribal courts In Indian country," he 
said. "But I don't think ... we need 
to simply throw out the system and 
put everybody under state or 
federal jurisdiction. 

Instead, he said, "We have to 
continue working with tribes to 
bring an enlightened judiciary to 
their reservations." 
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Minneapolis.Star and Tribune, January 7, 1986 

Most .leaders say they 
want tokeep 
separate legal system 

"Lurklna behind the hogan" Is a 
rule of law unlikely to be found In 
any state or federal court. Yet a 
judge In Arizona Invoked It recent• 
ly to settle a dispute over life Insur• 
ance benefits. 

The case was In Navajo court, con• 
sldered a jewel In the Indian court 
system, where Indian concepts of 
justice are often woven Into mod• 
em American legal practice,. 

Custom says that when a Navajo 
couple Ill divorced, the wife can 
take what she wants from the 
earthen house called a hogan. But 
she may not return later to claim 
more of her ex•hU11band's posses
sions. 

Awoman claimed In Navajo court 
that she had a contractual rl&b,t to 
life lnlurance benefits arising from 
the death of her ex-hUSblltld, Al• 
tholl8h the woman was named as 
beneftclary In the policy, the Judge
awarded the money to the dead 
man's mother because the ex-wife 
had not Included the Insurance In 
the divorce lltlpulatlon. The ex-wife 
could not now lurk behind the ho
pn. 

Defendei'B of Indian courts point to 
such cases as one of many reasons 
for p~their troubled court 
system. Within limits set by Con• 
gress, Indian courts can dispense a 
justice that sometimes renects 
unique cultural values. 

Despite problems In reservation 
courts, most Indian leaders strong
ly support their separate system of 
justice. There are differences, how• 
ever, about the shape that system
should take and what ties It should 
have with the federal government. 

Some Indians are demanding free
dom to run tribal governments, In· 
eluding courts, without what ls 
viewed as paternalistic help from 
non-Indians. 

"It Is a mistake and an lnappropri• 
ate notion that only white U.S. fed· 
eral judges are capable of ensuring 
the protection of Indian rights In 
Indian courts and that It Is neces
sary to establish an appeal to feder
al courts In order to correct Injus
tice iii Indian courts," said Robert 
T. Coulter, a Potawatoml Indian 
who 1'~ltecutlve director of the 
Indlail'Law Resource Center In 
Washington, D.C. "Indian govern• 
ments are perfectly capable of 
making and correcting their own 
mlstak~ It ls mo~ 6pproprtate
that they slioilld do it'." • 

Other Indians disagree, saying that· 
civil tights violations by Indian 
courts. may be too high a price for 
a system shielded from almost all 
review off the reservation. 

That split runs through the Indian 
legal community, said Lawrence 
Baca, who Is Immediate past presl• 
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dent of the American Indian Bar 
A!moclatlon. 

About half of Indian attorneys op
pose any outside Interference In 
trlbal courts, such as review of 
more Indian court decisions by fed
eral Judges, said Baca, a Pawnee 
Indian. "Sort of a belief being that 
If we have problems, we'll correct 
them." 

"The other half of the legal com
munity II going to be saytna these 
c:9urts have had a long enough
chance to clean up their act and 
haven't done It, so It's high time an 
outside source with the power to do 
It steps In and cleans It up," Baca 
said. 

But cleaning up tribal courts won't 
be easy politically. On the trlbal 
level, most reforms need·the ap
proval .of elected reservatlon offl• 
clals. 

Experts have uraed tribes to 
change their constttutlons and 
make courts Independent from 
tribal councils to avoid polltlcel
meddling In the courts. But few 
trlbal officials have and some 
fiercely resist the Idea. 

Federal court review of some trib
al court decisions, a reform requlr• 
Ing Congressional action, II less 
popular. Tribal officials dlsmla 
that Idea as paternallstlc and they 
say It Infringes on tribal Indepen
dence. 

And mo~ training for court work
ers, another leading suggestion to 
Improve Indian courts, requires In• 
creased court budgets. That has not 
been a priority tor tribal chairmen. 

But few Indian lawyers advocate 
abolishing the courts. Instead, Baca 
said, they favor reforms such as 
review of Indian court decisions by
federal Judges or by a national pan
el of Indian Judges. 

Acenterpiece of the argument In 
support of Indian courts ls the de
sire to preserve and exercise the 
limited sovereignty that tribes hold 
under treaties and other agree
ments with the United States. 

"You· go all the way back to the 
discovery of the Western Heml• 
sphere and the outreached hands 
and the smiles of Indian people on 
the Atlantic coast and on the P.aclf• 
lc coast," said Joseph Myers, exec
utive director of the National Indl• 
an Justlce Center In Petaluma, 
Calif., and a prominent advocate of 
Indian courts. 

For Indians, what followed after 
the arrival of European settlers 
was the loss of their riches, land 
and liberty. Myerll fears that Indl· ans will now lose their courts at the 
hands of white people. 

UIndians aren't allowed to control 
their courts, "there will be no more 
trlbal government," said Myers,
whose organization provides train
Ing for Judges and other court • 
workers under contrect with the 
federal government. 

"H you lose the enforcement arm 
of your government- the tribal. 
court - there Is no need to have a 
government because you are not 
regulatlng anyone any longer," he 
said. 
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Other Indians dismiss the sover• 
elgnty argument and say outside 
pressure on the courts would bring
urgently needed reforms, not the 
demise of tribes. 

Lee Cook, a Minnesota Chippewa
businessman who was Deputy U.S. 
Commissioner of Indian affairs In 
1970-71, said tribal leaders use In• 
dlan sovereignty as a defense. 
Those same leaders, he said, mud
dy the sovereignty Issue by de
manding massive financial assis
tance from state and federal gov
ernments. 

"There ls a mlsbellef and a serious 
misunderstanding that the tribal 
councils are self-governing. They 
are not. Most tribes are run by the 
federal government. Lingering no
tions of sovereignty are largely
myths ... ," Cook said. 

Another point made frequently by
defenders of the system Is that 
tribes haven't been given a real 
chance to correct the flaws in their 
courts. Even though many tribal 
courts are a century old, It"s only
within the past decade that tribes 
have been able to make meaning
ful steps toward court reforms. 

They also say the federal govern
ment has been Inconsistent In Its 
policy toward Indians, keeping 
tribes confused about their stand• 
Ing with respect to self-government
and, therefore, short~lghted In 
their planning. Furthermore, the 
courts have had Inadequate fund• 
Ing and technical support. 

Myers acknowledges that there are 
serious flaws In Indian courts. But 
there have been recent Improve
ments, he said, and with more tlme 
and money, Indians can overcome 
these problems. "This Is a building
process," Myers said. "And we're 
not near enough to completion, in 
my estimation." 

But the amount of time Indians 
should wait troubles Baca and oth• 
ers. 

"It's difficult to look at anyone be
Ing denied fundamental rights like 
the right to vote and the right to 
run for office, the right not to be 
tossed In Jail without due process
and say that we ought to wait one 
more day," Baca said. "And at the 
same tlme I recognize as an Indian, 
as a member of the larger Indian 
community and Indian bar, that I 
don't want to see something forced 
universally on tribes that's not go
ing to flt" 

And there Is concern that the tlme 
argument may backfire because 
civil rights violations are still oc
curring nearly two decades after 
Congress passed the Indian Civil 
Rights Act, which promised Indians 
on reservations most of the protec
tions of the Bill of Rights. 

"If tribes do not start granting peo
ple the rights granted under the 
Indian Civil Rights Act, we think 
the problems are serious enough
that Congress Is going to go back at 
It," Baca said. 
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Minneapolis Star and Tribune, January 7, 1986 

Paper gets OK to see court 
files, but Red Lak·e officials 
withhold them 

By Dan Oberdorfer 
Staff Writer 

Four months ago, the Red Lake 
Indian tribe seized the records of 
many reservation court cases after 
the federal government had 
agreed to allow the Minneapolis
Star and Tribune to see them. 

Although the court is run and paid 
for by the federal government,
federal officials and others have 
been prevented access since Au• 
gust to the files of about 2,000 Red 
Lake cases, some of which govern
ment lawyers say are needed to 
defend three lawsuits. 

The court files were removed 
from the Bureau of Indian Affairs 
(BIA) building at the reservation 
on order of George Sumner, who 
was chief judge of the Red Lake 
court Basing his order on a newly
passed resolution of the tribal 
council, Sumner, a tribal member, 
claimed the flies were tribal prop
ertY. He made his order after his 
superiors at the BIA informed a 
Star and Tribune reporter she 
could review the flies. 

Government officials have ac
cused Sumner oflnsubordination 
for ordering the records removed. 
Federal officials have said they 
are considering criminal charges 
in the case. Assistant U.S. Attorney
Lynn Zentner said the government 
will sue the tri!>e to get the records 
back. 

The case of the disappearing rec
ords exempllfies problems the BIA 
has encountered in its unique rela
tionship with Indian.courts. The 
BIA administers 20 court systems 
on reservations across the country,
including Red Lake, and gives 
money to about 130 others. The 
judges, however, are chosen by In-
dian tribes and can have fierce 
loyalty to them. Sometimes the in
terests of the tribes and the feder
al government conflict and the 
judges issue orders that clash with 
the principles of government es
poused by the BIA. 

James Moore, an official at the 
National Archives, wrote to the 
Justice Department that the case 
of the Red Lake court records "ap
pears to represent a blatant at
temptto subvert publlc pollcy and 
the laws of the United States." He 
said the "removal of records ... 
cannot be countenanced." Moore 
became involved with the case be
cause the court records are to be 
turned over to the National Ar
chives after 20 years. 

The dispute began last August
when Star and Tribune reporter 
Sharon Scbmickle asked to see the 
court records. After initially being
refused access, Schmickle flied a 
Freedom of Information Act re
quest. Two weeks later, when the 
records were not turned over, the 
newspaper flied suit In U.S. Dis
trict Court in Minneapolis. 
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The Interior Department has said 
throughout that the criminal flies 
Schmlckle requested appear to be 
public records, but the department 
says It ls unable to tum the records 
over because It does not have 
them. 

It does not have them because on 
the evening of Aug. 29, 1985, one 
day before the government was 
required to act on Schmlckle's re
quest, Red Lake's tribal council 
adopted measures declaring the 
records to be tribal property, or
dering them moved to tribal ar
chives and declaring the records 
confidential. 

As Mark Anderson, a lawyer in 
Minnesota for the Interior Depart
ment, pointed out in a letter to the 
BIA at Red Lake, just a few 
months earlier the tribe had ar
gued the federal government 
should represent court employees 
in defending another court case 
because the reservation court was 
federal. 

After the council ordered the rec• 
ords removed, the Interior Depart
ment advised its employees in the 
BIA to "take whatever actions it 
deemed necessary to safeguard 
the court records and ensure their 
continued safekeeping within the 
agency office." But it was too late. 
On Sumner's order, the records 
had already been removed to the 
tribal archives, and despite several 
demands by the federal govern
ment to get the flies back, only one 
file has been returned, Anderson 
said. 

Tribal officials emphatically in
formed the government at a meet
ing in October that "under no cir
cumstance, did the (tribal) Council 
intend to return the records," ac
cording to court documents. 
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-l UNITED STATES DISTRICT COURT 
DISTRICT OF MINNF.SOTA 

SIXTH DIVISION 

~ward.Pean Cook, Gregory Good, Civil File No. 6-85-1513 
and Douglas Neadeau, • 

Plaintiffs, 

v. MEMORANDUM AND ORDER 

Robert C. Moran, in his official 
capacity as Chief Law Enforcement 
Officer of the Red Lake Law 
Enforcement Services and 
custodian of all incarcerated 
persons in Red Lake Jail, Donald 
Hodel, Secretary of the Interior, 
and Bruce Graves, Chief Magistrate
of Red Lake Court of Indian Offenses, 

Defendants. 

Rii::hard Meshbesher, Esq., Meshbesher, Meshhesher , 
Bauer, 4601 Excelsior Boulevard, Suite 411, ~innP.apolis,
Minnesota 55416, appeared on behalf of plaintiffs r.dward 
Dean Cook, Gregory Good, and Douglas Neadeau. 

Lynn A. Zentner, Esq., Assistant United States Attorney,
234 United States Courthouse, 110 South Fourth Street, 
Minneapolis, Minnesota 55401, appeared on behalf of 
defendants Robert c. Moran, Donald Hodel, and nruce 
Graves. 

The matter before the courb is the Motion to Dismiss of 

defendants Donald Hodel, Secretary of the Interior, Bruce Graves, 

Chief ~agistrate of the Red Lake Court of Indian Offenses, and 

Rober~ C. Moran, Chief Law Enforcement Officer of the Red Ldke 

h:cJ, ..:?._:)f:.Jf:J__ ;:,__ 
n:11:,m £ N;~.l CUI!.~ 
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Law Enforcement Services. In order to address 3dequately this 

mot'-,, an understanding of the procedural background of this 

case is necessary. 

On September 11, 1985, plaintiffs Edward Dean Cook, Gregory 

Good, and Douglas Neadeau filed their Original Complaint alleging 

that this case arose under the Indian Civil Rights Act (the Act), 

25 u.s.c. SS 1301-1312. In their Complaint, plaintiffs stated 

that they were residents of the Red Lake Indian Reservation and 

were within the jurisdiction of the Red Lake Court of Indian 

Offenses which has convicted and sentenced each of them in 

derogation of their rights under the Act. Plaintiffs also stated 

that S 1311 of the Act directed the Secretary of the Interior to 

recomm·end to Congress, on or before July l, 1968, a model code to 

govern the administration of justice by courts of Indian offenses 

on Indian reservations, but the Secretary of the Interior has yet 

to recommend this model code. Plaintiffs alleged "that the 

failure of the Secretary of the ·Interior to recommend the model 

code ~enied them rights guaranteed under the Act. Plaintiffs 

sought relief in the nature of an injunction enjoining the 

Secretary of the Interior from providing funds for the operation 

and administration of the Red Lake Court of Indian Offenses, 

enjoining the Chief Magistrate· and other officials and employees 

of the Red Lake Court of Indian Offenses from acting on any civil 

or criminal matter within the jurisdiction of that court, and 

enjoining the Secretary of the Interior from entering into any 

198 



Exhibit No. 5 (cont.) 

contract with the Red Lake Band of Chippewa Indians for the 

establishment of a Tribal Court for the Red Lake Indian Reserva

tion. 

• On November 8, 1985, defendants Donald Hodel, Bruce Graves, 

and Robert c. Horan filed their Answer and Motion to Dismiss. 

Defendants contended that plaintiffs failed to state a claim upon 

which relief could be granted under the Act because the Act 

provided only one express remedy -- habeas corpus. Defendants 

further contended that plaintiffs.had no implied right of action 

for declaratory or injunctive relief ~rider the Act even if tribal 

officials proved deficient in enforcing the substantive 

provisions of the Act. Defendants concluded that the failure of 

the Secretary of the Interior to recommend a model code was not 

actionable under the Act. A hearing 9f this motion was postponed 

pending the disposition of plaintiffs' Motion to Amend Complaint 

which was granted on December 18, 1985. 

2laintiffs' Amended Complaint, which was filed on Decem

ber 20a, 1985, alleges that this-ease arises under the Fifth 

Amendment of the United States Constitution. Plaintiffs again 

state that they are residents of the Red Lake Indian Reservation 

and ar-e within the jurisdiction of the Red I,ake Court of Indian 

Offenses which convicted and sentenced them in derogation of 

their rights under the Act. Plaintiffs allege that the denial of 

their rights under the Act is the direct result of the.failure of 

the ~ecretary of the Interior to recommend to the Congress a 

model code to govern the administration of justice ~y courts of 
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Indian offenses on Indian reservations pursuant to S 1311 of the 

Act. Plaintiffs allege that this failure of the Secretary oE the 

Interior violates their Fifth Amendment right to due process of 

law. Pla'intiffs, as in the Original Complaint, seek injunctive 

relief in the nature of enjoining the Secretary of the Interior 

from providing funds for the operation and administration of the 

Red Lake Court of Indian Offenses, enjoining the Chief Magistrate 

and other officials and employees of the Red Lake Court of Indian 

Offenses from acting on any civil or criminal matter within the 

jurisdiction of that court, and enjoining the Secretary of the 

Interior from entering into any contract with the Red Lake Band 

of Chippewa Indians for the establishment of a Tribal Court for 

the Red Lake Indian Reservation. 

On January 7, 1986, defendants filed an Amended Motion to 

Dismiss. Defendants contend that to the extent, if any, that 

plaintiffs have alleged a cause of action under the Indian Civil 

Rights.Act, they have failed to state a claim upon which relief 

can be granted since habeas corpus is the exclusive remedy under 

the Act and declaratory or injunctive relief cannot be implied. 

Defendants further contend that to the extent, if any, plaintiffs 

have stated a Fifth Amendment due process claim, the relief which 

~hey seek is improper and cannot be granted. The motion came 

before the court for a hearing on January 24, 11186. 

In their Amended Complaint, as amplified in their oral 

argument, plaintiffs allege only tha·t the Secret.:iry of the 

Interior, in failing to recommend a model co,fo to the Congress 
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pursuant to S 1311 of the Act,l violated their Fifth Amendment 

right to due process of law.2 At the outset, the court notes its 

difficulty in conceptualizing a due process claim as plaintiffs 

have presented it in this case. How plaintiffs' due process
• 
rights' were violated and what specific injuries plaintiffs 

suffered as a result of .the failure of t"he Secretary of the 

Interior to recorr~end to Congress a modP.l code -- a code w~ich 

l Section 1311 of the Indian Civil Riqhts Act provides that: 

The Secretary of the Interior is 
authorized and directed to recommend to the 
Congress, on or before July l, 1968, a model 
code to govern the administration of justice
by courts of Indian offenses on Indian 
reservations. Such code shall include 
provisions which will (1) assure that any 
individual being tried for an offense by a 
court of Indian offenses shall have the same 
rights, privileges, and immunities under the 
United States Constitution as would be 
guaranteed any citizen of the United States 
being tried in a Federal court for any similar 
offense, ( 2) assure that any individual being 
tried for an offense by a court of Indian 
offenses will be advised and made aware of his 
rights under the United States Constitution, 
and under any tribal constitution applicable 
to such individual;-- (3) establ_ish proper 
qualifications for the office of .judge of the 
court of Indian offenses, and ( 4) provide for 
the establishing of educational classes for 
the training of judges of courts of Indian 
offenses. In carrying out the provisions of 
this subchapter, the Secretary of the Interior 
shall consult with the Indians, Indian tribes, 
and interested agencies of the United States. 

25 u.s.c. S 1311. 

2. Apparently, plaintiffs have abandoned any claim arising 
under the Indian Civil Rights Act, 25 u.s.c. SS 1301-1312, and, 
in so doing, have implicitly acknowledged that the exclusive 
remedy for violations of the Act is habeas corpus. See 25 u.s.c. 
5 13031 Santa Clara Pueblo v. Martinez, 436 u.s. 49°71978). 
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the Congress was required neither to adopt nor implement -

pursuant to S 1311 remains uncl~ar upon review of the Amended 

Complaint. Section 1311 merely directs the Secretary of the 

Interior to recommend a model code to the Congress. The model
•
code, ·if Congress saw fit to adopt and implement it, would be 

intended to assure any individuals being tried for offenses 

before a court of Indian offenses have and be aware of their 

rights under the United ~tates Constitution and any tribal 

constitution applicable to such individuals. That is, the model 

code would create or guarantee no riqhts beyond those provided in 

the Act, but would provide Congress, if it so desired, with a 

vehicle to facilitate the protection of the rights which the Act 

conferred. But Congress was not required to adopt or implement 

the model code which the Secretary of the Interior was directed 

to recommend. The court, therefore, has difficulty conceptua

lizing a violation of plaintiffs' right to due process of law in 

the failure of the Secretary of the Interior to recommend a model 

code. : The court doubts seriously wheth~r plaintiffs have stated 

a claim upon which relief can be granted in their Amended 

Complaint. 

The court's difficulty in conceptualizing plaintiffs' claim 

is due in no small part to plaintiffs' own difficulty in eoncep

~ualizing their claim. Clearly, plaintiffs' claim is directed to 

the abuse and denial of their rights guaranteed them under the 

Act at the hands of the court of Indian Offenses on the Red Lake 

Indian Reservation. To this end, plaintiffs filed their Ori9inal 
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complaint alleging a violation of and seeking relief under the 

Act. When defendants filed their Motion to Dismiss, however, 

plaintiffs scrambled to amend their complaint. Plaintiffs 

~parently feared the potential bar to their case that the Act, 

read in light of Santa Clara Pueblo v. Martinez, 436 U.S. 49 

(1978),3 presented. Plaintiffs, faced with the possibility of 

dismissal and the prospect of the violation of their ri9hts under 

the Act going unremedied, could not stand idly by. They filed an 

Amended Complaint virtually identical to the Original Complaint 

with the single notabJe difference being that they now alleged 

that their claim arose under the Fifth Amendment of the United 

States Constitution as a result of the failure of the Secretary 

3 In Santa Clara Pueblo, which involved a challenge under the 
Indian Civil Rights Act to an Indian tribe's ordinance denying
membership to the children of a female tribal member who married 
outside the tribe, the United States Supreme Court held that the 
Act may not be interpreted to authorize impliedly civil actions 
cor. declaratory or injunctive relief against a tribe or its 
officers in federal court to enforce its substantive provisions. 
Santa Clara Pueblo v. Martinez,-436 U.S. 49, 51-52 (1978). In so 
deciding, the Court was sensitive to.the two distinct and 
competing purposes manifest in the Act: the purpose of •securing 
for the American Indian the broad constitutional rights afforded 
to other Americans• thereby •strengthening the position of 
individual tribal members vis-a-vis the tribe• and the purpose of 
promoting the well-established federal policy of furthering
tribal sovereignty, autonomy, self-government, and self-determin
ation. Id. at 61-62 (citations omitted). The Court was •reluc
tant to disturb the balance between the dual statutory objectives 
which Congress apparently struck in providing only for habeas 
corpus relief• as the express remedy under the Act. Id. at 66. 
Given the rather involved legislative history and unique con
siderations surrounding the Act, the Court found it •highly 
unlikely that Con9ress would have intenned a private cause of 
action for injunctive and declaratory relief to be available in 
the federal courts to secure enforcement of S 13D2• of the Act. 
Id. at 68-69. 
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of the Interior to recommend a model code. In so doing, plain

tiffs significantly, if not unfortunately, changed the focus of 

their case and their conceptualization of the case. Plaintiffs 

_, longer could focus on the abuse and denial of their rights in 

the court of Indian offenses on the Red Lake Indian Reservation. 

Plaintiffs now focused on the failure of the Secretary of the 

Interior to recommend a model code. This change in focus 

necessitated a change in conceptualization. Plaintiffs could no 

longer conceptualize their claim as one against the court of 

Indian offenses for the abuse and denial of their rights under 

the Act. Plaintiffs now conceptualized their claim as one 

against the Secretary of the Interior for failing to recommend a 

model code . . 
Plaintiffs' claim -- no matter where one focuses on the 

problem or how one conceptualizes the issue -- is an indictment 

of the Court of Indian Offenses on the Red Lake Indian Reserva

tion-, It is a claim which charges that the Red Lake Court of 

Indian Offenses denies the fundamental rights provided under the 

Act to its own people more often and with greater fervor than it 

protects them. It is a claim which charges that the Red Lake 

Court of Indian Offenses has established de facto the denial of 

fundamental rights as the norm rather than the exception in the 

administration of justice on the Reservation. It is a claim 

which, based on this court's limited but eye-openinq experience 

with the Red Lake Court of Inrlian O(fenses, is not without 

substance. See Greg Good and Oooqlas Neadeau v. r.~ry Graves and 
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Wanda Lyons, Civil No. 6-85-508 (D. Mi~n. May 20, 1985) (Order). 

The claim raises great concern in this court and should raise 

even greater concern in the court of Indian offenses on the Red 

Lake Indian Reservation. 

Plaintiffs' indictment of the court of Indian offenses for 

tht -,d Lake Indian Reservation, however, is not presently before 

the court in a form upon which the court can act. Plaintiffs' 

indictment of the Red Lake Court of Indian Offenses is before the 

court in the form of a due process claim against the Secretary 

of the Interior for failing to recommend a model code to the 

Congress pursuant to S 1311. The court does not believe the 

plaintiffs state a due process claim as presently stated. Even 

if plaintiffs did state a due process claim, however, it would 

not remedy the true wrong of which they complain. The true wrong 

of which plaintiffs comP.lain is the denial of their rights at the 

hands of their own people in the form of the Red Lake Court of 

Indian Offenses, not the failure of the Secretary of the 

In~eri.or to recommend a model code which the Congress may or may 

not have adopted and implemented. Perhaps telling in this regard 

is the relief which plaintiffs seek. The relief which plaintiffs 

seek is to enjoin the Secretary of the Interior from funding and 

contracting with the Red Lake Eland of Chippewa Indians in 

connection with a tribal court or court of Indi3n offenses on the 

Red Lake Indian Reservation and to enjoin the Red Lake Court of 

India~ Offenses from acting on any civil or criminal matter 

within its jurisdiction. Clearly, the relief plaintiffs seek is 
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directed not at remedying a wrong of the Secretary of the 

Interior, but rather at remedying the wrongs of the Red Lake 

Court of Indian Offenses. Plaintiffs are not really complaining 

of the failure of the Secretary of the Interior to recommend a
• 
model code, but rather are complaining of the failure of the Red• 

Lake Court of Indian Offenses to protect and accord them their 

rights. To the extent that plaintiffs seek to correct the 

injustices of the Red Lake Court of Indian Offenses through a due 

process claim against the Secretary of the Interior, they have 

unfortunately selected the wrong means to accomplish their end. 

The court, however, cannot fault plaintiffs for selecting 

the means they have selected in this case because they have all 

but been forced to attack the injustices of the Red Lake Court of 

Indian Offenses indirectly through the Secretary of the Interior 

dµe to the structure and interpretation of the Indian Civil 

Rights Act, as seen in Santa Clara Pueblo v, Martinez, 436 U.S. 

49 (1978), which precludes a direct attack on the court of Indian 

offenses and its tribal officers and administrators other than a 

petition for a writ of habeas corpus. The injustices which 

plaintiffs allege occur in the Red Lake Court of Indian Offenses 

are likely real and distressingly so. But, given the unique and 

complex character of Indian tribes as quasi-sovereign nations and 

the extraordinarily broad authority of Congress over Indian 

matters, the role of the courts in matters between tribes and 

their members, even where redress of violati.ons of rights under 

S 1302 of the Act is sought, is quite restrained. ll• at 71-72 
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(citations omitted). Claims for redress of the injustices of the 

Red Lake Court of Indian Offenses which plaintiffs allege are 

today best directed· to Congress. Unless and until Congress 

states otherwise, this court is constrained to offer only the 

,emedy of habeas corpus for injustices in the Red Lake Court of. 

Indian Offenses and is forced to stand as an idle observer of 

those injustices which habeas corpus will not remedy. 

Plaintiffs have sought in this lawsuit to remedy the 

injustices of the Red Lake Court of Indian Offenses under the 

guise of a due process claim against the Secretary of the 

Interior for failing to recommend to Congress a model code 

pursuant to S 1311. Plaintiffs, however, have failed to state a 

claim upon which relief can be granted with respect to a due 

process claim against the Secretary of the Interior in the 

context of S l3li. Although the court can envision a potential 

due process claim against the ~ecretary of the Interior in 

connection with the courts of Indian offenses, that claim is not 

pres·ented to the court today. The court, consequently, must 

dismiss the lawsuit before it for failu~e to state a claim upon 

which relief can be granted. 
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Accordingly, IT IS ORDERED that: 

The Motion to Dismiss of defendants Donald Hodel, Secretary 

of the Interior, Bruce Graves, Chief ~agistrate of the Rad Lake 

C9ut~ ~f Indian Offenses, and Robert c. Moran, Chief Law Enforce

ment Officer of the Red Lake Law Enforcement Services, be granted 

and this case be dismissed. 

Dated: February ...L.3_, 1986. 

.fi!t.~...d 
United States District Judge 
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STATEMENT OF ROSSO. SWIMMER, ASSISTANT SECRETARY - INDIAN 
AFFAIRS, DEPARTMENT OF THE INTERIOR, BEFOR,E THE HEARING OF THE 

U.S. COMMISSION ON CIVIL RIGHTS. 

January 28, 1988 

Good morning Mr. Chairman and members of the Commission. I am 

pleased to be here today to present the views of the Department 

of the Interior on the Indian Civil Rights Act of 1968. 

The Indian Civil Rights Act of 1968 (25 u.s.c. 1301 et seq.) was 

passed by Congress as a recognition of the unique status that 

tribal governments have under the United States Constitution, 

and the responsibility that these governments have to their 

people. The rights that were extended to Indian living on 

Ind_an lands are similar to but not exactly the same as those 

r:ghts demanaed of the Federal and state governments under the 

B:ll of Rights. The Federal courts have found that by enacting 

a law to require Indian tribes to provide constitutional rights 

to Indians in Indian country: 

" ... congress wished to protect and preserve
individual rights of Indian peoples, with 
realization that goal was best achieved by 
ma:nta:n:ng unique Indian culture and 
necessarily strengthening tribal governments, 
O'Neal v Chevenne River Sioux Tribe CC.A. S.D. 
1973). 
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The Department recognizes tribal governments and their judicial 

systems as evolving governmental entities. our role is 

supportive and instructive to these self-governing systems, and 

not as ultimate interpreter of the unique cultural applications 

of equal protection and due process that we administered by both 

systems. our position is one that has been clearly dictated by 

Congress and the United States Supreme Court. 

In 1978 the landm~rk decision in Santa Clara Pueblo v Martinez, 

the United States Supreme Court held that, except for habeas 

corpus, the Indian Civil Rights Act of 1968 does not provide 

access to the Federal Courts for individuals who feel their 

civil rights have been violated by actions of their tribal 

government. Rather, the court determined that such matters are 

to be resolved through the use of tribal forums. 

In the Martinez decision, the court also reviewed the 

legislative history of the Indian Civil Rights Act to show that 

the Congress rejected proposals to give the Department of the 

Interior administrative review of alleged violations by tribal 

governments of the civil rights of individuals. Consequently, 

neither this Department nor the Federal courts constitute ready 

forums wherein individuals who allege violations of the Indian 

Civil Rights Act by tribal government may be heard. 
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Rather, the Martinez decision has clearly placed the 

responsibility and the authority for enforcement of the Indian 

Civil Rights Act in tribal governments. The Court in Martinez 

indicated that "In addition to its objectives of strengthening 

the position of individual tribal members vis-a-vis the Tribe, 

Congress also intended to promote the well established Federal 

policy of furthering Indian self-government." 

Therefore, the Martinez decision has the effect of reenforcing 

the authority of Indian Tribes to self-govern, while limiting 

our direct involvement in internal tribal governmental 

decisions. The decision has provided tribal governments with 

both the opportunity and responsibility to strengthen their 

triba] governments and create an atmosphere of respect for those-•• 
tribal forums charged with protecting tribal member's individual 

rights. 

We then have a responsibility to encourag~ §Ind assist tribes, 

within available resources~ in ma~ntaining adequate forums, yet 

in so doing, we must also respect the self-governing and 

individualness of each tribal entity. This is not an easy role 

for us to carry out. 
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We have attempted to carry out this difficult role by aiding in: 

(a) the development, amendment or revision of Tribal 

constitutions, law and order codes, judicial procedures, and 

other governing documents as appropriate; 

(b) Technical assistance for civil rights studies when 

requested by Tribes; 

(c) Appropriate training programs for judges and law 

enforcement personnel. 

The Department does not view itself as a forum for interpreting 

alleged civil rights violations and will continue to view its 

role as restricted under the interpretations of Santa Clara 

Pueblo v Martinez, and apparent congressional intent. 

I will be pleased to respond to any questions the Commission may 

have. 
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STATEMENT OF 
R. DENNIS ICKES 

TO 
THE UNITED STATES COMMISSION ON CIVIL RIGHTS 

WASHINGTON, D.C. 

January 28, 1988 
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THE MISSING LINKS IN MEANINGFUL CIVIL RIGHTS ENFORCEMENT 

Mr. Chairman and members of the Civil Rights 

Commission, my name is R. Dennis Ickes. I am appearing today 

in response to your invitation to provide testimony concerning_ 

the Bureau of Indian Affairs' role in the enforcement of the 

Indian Bill of Rights. 

My experience with the topic of this hearing has 

stretched over the period 1973 through the pr~sent. In 1973, 

was the Deputy Director of the Office of Indian Rights in the 

Department of Justice. From 1974 to 1976 I was the Director of 

that office. From 1976 to 1977 I was the Deputy Undersecretary 

of the Interior. From 1977 to the present I have been in the 

private practice of the law. Since 1973, some circumstances 

have placed me in an advocacy position on behalf of individual 

Indians to protect their civil rights vis-A-vis the states 

(i.e., Shirley v. Apache County, Arizona) and vis-~-vis tribes 

(i.e., Stands Over Bull v. Crow Tribe; United States v. Boni). 

Some circumstances have made me an advocate for the tribe 

vis-A-vis the states (i.e., Lower Brule Sioux Tribe v. State of 

South Dakota) and vis-~-vis the United States (i.e.,~ 

Brule Sioux Tribe v. Corp. of Engineers). Yet other 

circumstances have made me an advocate for non-Indian 

individuals and local governments' rights vis-A-vis a tribe 

(i.e., Uintah and Duchesne Counties, Utah). Regardless of the 

situation as it pertained to individual Indians or-tribes, I 

I 
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have advocated support for a tribal government that respected 

its members and non-members enough to assure them of the 

protection of fundamental fairness. I believe that the IBOR 

provides minimum elements of fairness that are critical ~o win 

the respect of members and non-members and are necessary to 

establish tribal legitimacy. No tribal relationships exist 

without the Bureau .of Indian Affairs being directly or 

indirectly involved. 

Congress has plenary power over Indian tribes. 

Congress has delegated to the Bureau of Indian Affairs the 

principal responsibility for formulating and executing national 

Indian policy even though Congress has also delegated fragments 

of national Indian policy to other department within the 

executive brahch. Because of the Bureau of Indian Affairs' 

high profile in Indian affairs, it is often the lightning rod 

for every perceived wrong that has occurred in Indian country. 

My purpose today is not to judge the acts of 

individuals who now work or have worked in the BIA. After all 
-!:c.i!c 

the BIA is a creature of Congress from whom it has received its 

authority, money, and much of its policy. Instead, I intend to 

comment concerning what is, what should be, how it can and 

should be done, and what should be done in the interim. It is 

my view that only Congress can prescribe the cure for the 

absence of meaningful enforcement of the Indian Bill of 

Rights. It is also my view that until Congress acts, the BIA 
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is the only non-tribal agency that can influence better and 

more meaningful enforcement of the ICRA. 

THE BIA AND NATIONAL INDIAN POLICY 

Congress has placed the BIA in the forefront of 

executing national Indian policy. National Indian policy has 

been primarily tribe oriented. National policy toward Indian 

individuals has been subordinate to tribal interests. Even 

though there are numerous federal programs to assist Indian 

individuals, those same programs have as a part of their goal 

the strengthening of tribal governments. It is fair to say 

that Congressional policy since 1934 has been designed to 

encourage economic development, self-determination, cultural 

plurality, and tribalism. In furtherance of the 

congressionally determined goals numerous tribal constitutions 

and ordinances have been enacted by Indian tribes and approved 

by the Department of Interior. Each of the aforementioned 

congressional goals was intended to focus power in the tribe, 

even though the nominal beneficiaries were individuals. In 

more recent years tribal power has been enhanced by tr_ibal 

administration of more and more federal programs on a 

government-to-government basis, as opposed to a previous policy 

of administering federal programs directly to beneficiaries 

through federal agencies. 

During these past 54 years, the BIA has nurtured the 

restoration of meaningful economic and political power to the 

tribes. Although tribal powers were being strengthened, the 
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rights of individuals languished. It was not until the 1960s 

that any attempt was made to balance the powers of ,the tribe 

with the rights of ind.ividuals. The 10th Amendment to the 

United States Constitution reserved sovereign powers not 

specifically granted to the national government to the states 

and to the people. However, federal judicial interpretations 

of tribal powers have not found that tribal members reserved 

any powers. Sovereignty within an Indian reservation is 

totally held by the legislative branch. The tribes' 

legislative branches'power vis-~-vis tribal membe·rs is as 

plenary as Congress' power is vis-~-vis the tribes. In 

essence, unless tribal powers have been limited by Congress, a 

tribe's power is absolute. While many tribal constitutions and 

ordinances have incorporated the United States Constitution, or 

the Indian Bill of Rights, or a special bill of rights, the 

record shows that meaningful enforcement cannot be attained 

without reasonable judicial oversight. 

THE BIA AND THE ICRA 
'· ,.. 

The enactment of the Indian Bill of Rights in 1968 was 

Congress' statement that tribal powers had limits in their 
\ 

relationships with persons within their jurisdictions. The 

ICRA was Congress' sensitive attempt to extend United States 

Constitutional principles into tribal jurisdictions while 

taking into account certain unique tribal circumstances. From 

1968 to 1978 it was accepted by nearly every federal circuit 

court of appeals, if not every circuit, that the federal courts 
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had jurisdiction to review allegations that a tribe violated 

certain individual rights. During this same 10-year period, 

the executive branch of the federal government received 

appropriations from Congress to implement and enforce the Act. 

While the BIA-advocated the strengthening of tribal 

powers there was no concurrent governmental advocacy for 

individuals who came within the jurisdiction of tribal powers. 

The exception to this statement was the brief period from 1973 

through 1978 when the Nixon-Ford Administrations created and 

supported the Office of Indian Rights within the Department of 

Justice. The Santa Clara Pueblo v. Martinez decision in 1978 

effectively terminated one of the significant bases for that 

office. 

Even though the Office of Indian Rights operated for a 

brief period, some valuable lessons can be learned from its 

performance. During its 5-6 year period, the Office of Indian 

Rights was an advocate for individuals whom were allegedly 

victimized by tribal governments exceeding the limitations 

imposed by the Indian Bill of Rights. Its activities were 

somewhat analogous to what the Department of Justice did in 

advocating the rights of black citizens whom were victimized by 

state and local governments exceeding the limita.tions imposed 

upon the states by the 13th, 14th, and 15th Amendments. The 

IBOR and the availability of federal forums motivated many 

individual Indians to organize to assert their rights. Between 

the activities of the Office of Indian Rights and numerous 
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individuals, significant case law was developed which defined 

the limits of tribal power and the breadth of individual 

liberties. While the Act was strictly directed to 

tribal-individual relations within the jurisdiction of an 

Indian tribe, the enforcement of the Indian Bill of Rights 

heightened the awareness of civil liberties of many Indians, 

both in tribal government and individuals. The results 

achieved by increased civil rights awareness included not-only 

better balance between tribal governments and individuals, but 

it also encouraged the assertion of civil rights of Indians 

vis-~-vis the state and local governments. By 1978 the tribal 

governments evidenced a special sensitivity to the rights of 

individuals. States and local governments likewise evidenced a 

similar degree of sensitivity to the rights of their Indian 

residents and customers. 

The role of the BIA in this period remained the same -

encourage economic development, self-determination, cultural 

plurality, and tribalism. The relationship between the BIA and 

the Office of Indian Rights was generally good. Each had a 

balancing role to play. The BIA sought to maintain and 

strengthen tribal powers and the Office of Indian Rights sought 

to keep those powers in check. As tribal power was 

strengthened by presidential policy and was increased by 

government-to-government relationships, so were individual 

protections from abuse strengthened. The most dramatic 

illustration of this concurrent strengthening was the 1973 
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Wounded Knee incident on the Pine Ridge Reservation in South 

Dakota. The Oglala Sioux Tribal administration had allegedly 

interferred with the rights of individuals on that 

reservation. The BIA and other law enforcement agencies 

generally supported the tribal government's 7esponsibility to 

restore order to the reservation and the Office of Indian 

Rights (then not officially organized) generally reviewed law 

enforcement's and tribal actions to prevent abuses and 

excesses. Together they protected tribal prerogatives and 

individual liberties during very challenging times. 

Notwithstanding these generally complementary roles, 

the Department of Interior and the Bureau of Indian Affairs 

failed to be more assertive in motivating tribes to implement 

the provisions of the Indian Bill of Rights, both through moral 

leadership and through consistent, uniform enforcement 

activities that were available to it. The Bureau of Indian 

Affairs had several points in its trust responsibility 

relationships with tribes to do this. Those points included 

the resolution, ordinance, and constitution approval process 

and the contracting process. 

As to the approval process, many of the Indian 

Reorganization Act tribes (IRA tribes) had constitutional 

provisions which empowered the Secretary of the Interior or his 

designee to review certain tribal enactments, such as 

resolutions, ordinances and Constitutional provisions. During 

the review process the BIA had the opportunity to evaluate 
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tribal actions in the context of the Indian Bill of Rights and 

to comment upon or negate those actions. As a practical matter 

there was no consistent and uniform effort to do an Indian Bill 

of Rights review. 

As to the contracting process, the BIA and all federal 

agencies contracting with tribes or through tribes had the 

opportunity to compel tribes and their agencies to implement 

Indian Bill of Rights' provisions. As a general rule federal 

agencies routinely incorporated other civil rights laws into 

their contracts with tribes, but did not specify the Indian 

Bill of Rights. In practice there was no effective contract 

oversight relative to Indian Bill of Rights enforcement. I am 

unaware of a single instance where a federal contract with a 

tribe was terminated or where any contract sanction was imposed 

or where even any investigation of alleged violations was 

conducted. In light of the numerous complaints about 

tribal-individual relationships, it is difficult to believe 

that tribal contracts could have been free of similar 

complaints. 

As a practical matter, the federal policy of promoting 

tribal self-determination and internal BIA politics strongly 

influenced the BIA and the Department of Interior to refuse any 

routine involvement in IBOR enforcement activities even though 

the Bureau had some meaningful tools available to encourage 

IBOR compliance. 
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The BIA'S limited IBOR involvement can be largely 

explained. Due in large measure to Morton v. Mancari, 417 U.S. 

535 (1974}, BIA personnel charged with executing its mission 

were generally tribally affiliated Indian persons who had been 

in positions of power in tribal governments or were related to 

tribal political leaders or were affiliated in some manner with 

tribal politics and politicians. 

BIA non-enforcement or limited enforcement activities 

can also be traced in part to the collective influence of 

tribal leader.s who demanded _that the BIA stay out of tribal 

politics, and the lack of any significant demand by individual 

Indians that the BIA involve itself in IBOR matters. As a 

general rule, reservation politics was divided between those. 

who were in power and those who were out of power. 

Nonetheless, both those in and out of power possessed a common 

desire to preserve the powers of the tribe in its dealings with 

outsiders. Further., the Bureau was comprised of mostly Indian 

per~onnel, some of whom were tribal members. Thus, BIA 

involvement was feared as being potentially partisan. 

The Indian Bill of Rights was commonly perceived by 

Indian politicians of nearly every faction as a threat to 

sovereignty and their political power. Even those whom used 

the IBOR to secure their political power saw that it could be 

later used against them. Thus, it was natural for BIA 

personnel to lean heavily in favor of strong tribal governments 

and to suspiciously view the Indian Bill of Rights. As a 
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result, the Indian Bill of Rights was not a priority with the 

BIA. Further, the Office of Indian Rights was viewed as the 

responsible agency for its enforcement. With the Martinez 

decision and the termination of the Office of Indian Rights, 

the principal impetus for any government agency enforcing the 

Indian Bill of Rights within reservations was lost. 

THE BIA'S ROLE AFTER MARTINEZ 

After Martinez. and after the demise of the Office of 

Indian Rights, there has been no apparent and visible federal 

government enforcement of the Indian Bill of Rights. Tribal 

councils have controlled access to their courts and in many 

instances have influenced judicial decisions either before or 

after the tribal judiciary has acted. Each tribe has been left 

to its own devices as to if and how it wili enforce the Act. 

There is no obvious involvement by the BIA in causing tribes to 

enforce the Act and there has been no visible organized effort 

by individuals to lobby tribes, the BIA, or the Congress to 

compel tribal or Bureau enforcement. 

Does this condition suggest that 
~ 

there are no 

problems? The answer is clearly no! Your hearings in Rapid 

City and Flagstaff and various news articles reveal that there 

are many reasons to believe that there are substantial bases 

for Congress to reassess the Act and the lack of oversight. 

The principal reasons that there is not a greater 

outcry against the current situation include the fact that 

general reservation poverty limits the financing of organized 
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activities by individuals, there is a perception by individuals 

that they cannot beat ncity halln, there is a perception by 

individuals that tribal council power is supreme over tribal 

judicial remedies, there is no recourse outside of the tribal 

system, there has been a diminishment of publicly funded legal 

services, there is a general reluctance by publicly funded 

legal services to attack tribal actions, and there is a concern 

that challenges to tribal power will weaken the ability of 

tribes to deal with their outside adversaries, i.e., state and 

local governments. 

Many tribes are not per~ opposed to the enforcement 

of civil rights within their reservations but, instead, they 

view civil rights as a luxury which they cannot afford. Tribal 

budgets are principally devoted to badly needed support 

services with minor portions available to defend civil rights 

claims. Other tribal concerns arise out of the Indian Bill of 

Rights' enforcement history from 1968-1978. Many Indian Bill 

of Rights' contests pertained to the conduct of tribal 

elections where tribal power was often placed at the mercy of 

activists who could paralyze and intimidate tribal government 

by the filing of an action in federal court, often using 

publicly financed lawyers. Memories of those years have been 

partially responsible for chilling any support for any new laws 

which would again place tribal government on the defensive and 

where they may be placed in financial jeopardy. 
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WHAT ULTIMATELY MUST BE DONE 

The long term solution to meaningful civil rights 

protection resides with Congress. It has the plena·ry power to 

define the rights of individuals and to define the limits of 

tribal powers. In addition, it must provide a meaningful 

enforcement mechanism. Tribal government advocates will 

initially be uniformly against the idea in much the same way as 

the states were opposed to the 13th, 14th, and 15th Amendments 

and the implementing of federal legislation which states 

perceived diminished the'ir powers vis-.2.-vis the federal 

government. 

Legitimate tribal concerns can be dealt with by new 

legislation which strengthens, or at least maintains, tribal 

powers while enhancing the rights of individuals. It is not 

necessarily true that anything which strengthens individuals in 

their relationships with tribal government results in weakening 

tribal government. Congress could strengthen the rights of 

individuals and simultaneously strengthen tribal justice 
... \'" 

systems' courts, and its law enforcement administration. 

Any revised Indian Bill of Rights should include a 

Congressional commitment to finance a reservation justice 

system that meets defined minimum standards. Those minimum 

standards should include a judiciary that is independent of 

political interference during a reasonable term and whose 

members are law trained (not necessarily a lawyer), and a 

police force that is trained in law, techniques for 

f 
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enforcement, and knowledge of the Indian Bill of Rights. Pay 

standards should be established for the justice system that are 

attractive within the geographical area served. 

For tribes to be truly capable of surviving in times 

of shrinking federal funds for tribal programs, a case must 

also be made for conforming the Indian Bill of Rights more 

closely to the United States Constitution. All tribal members 

are citizens of the United States and are considered residents 

of the states within which they reside. With few exceptions, 

tribal members generally have extensive contact with 

non-reservation situations, i.e., they attend school with 

non-Indians, they shop off-reservation for many items, they 

often work off-reservation, they frequently marry non-tribal 

members, their reservations are often checker-boarded or have 

significant areas of non-tribal lands, and otherwise have 

substantial interaction with off-reservation persons, 

governments and private enterprise. 

It is not practical for private investment to 

seriously consider a reservation as a place to locate or to do 

business if the tribal justice system is significantly 

different than non-reservation situations with which private 

investment is familiar. It is not practical for tribal members 

who have the means to develop their potential within the 

reservation if the tribal justice system is subject to dramatic 

political change. It is not practical for tribes to impede 

their own development by adhering to a government system that 
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offends the majority society's or members' sense of fairness. 

It is not practical for Congress to permit tribes to operate 

without guidance as to what is and is not acceptable concerning 

governmental power and individual rights. 

It is not fair for citizens of the United States to 

have enclaves within the United States' boundaries where 

Constitutional principles are not in effect. It is not fair 

that non-tribal members residing within reservation boundaries 

are without the protection of the United States Constitution 

and federal courts. It is not fair that tribal members are not 

assured that they will have recourse to a judicial system that 

is not subordinate to the tribe's political body. 

The current situation with the IBOR is neither 

practical nor fair to any of those who live, work, invest, or 

govetn within Indian country. I implore you to report this 

situation to the Congress and request that Congress begin the 

process for simultaneously strengthening individual rights and 

the tribal governments' ability to assure those rights. 

Not only should Congress be concerned with the rights 

of tribal members within a reservation, but it should also take 

into account numerous non-member Indians and non-Indians whom 

are not participants in the tribal political process and yet 

are subject ·to many tribal powers. In some reservation areas, 

the numbers of non-Indians substantially exceed the numbers of 

tribal members. In my own State of Utah, the Ute Reservation 

has a non-Indian population that outnumbers the Indian 
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population eight to one. The Ute Reservation includes 

incorporated towns and substantial business activities. 

Nonetheless, the non-Indian and non-member Indian population 

have no political voice in the tribal government that governs. 

Not only are the non-members subject to litigating certain of 

their disputes with tribal members 1n tribal courts which are 

in turn subject to the political power of the tribe's governing 

business committee, but such non-members have no political 

voice in the election of the business committee even though the 

non-member resides in the same political territory as the 

tribal members. This anomaly must be confronted and an 

equitable solution found. 

CONCLUSION 

Indian people and Indian governments are striving not 

only to survive but to survive with dignity and respect. 

Tribal governments want respect from those they govern and from 

those whom are their neighbors outside the reservation. Tribal 

governments want their legitimacy to be accepted by others. 

Tribal governments want to safeguard the uniqueness of their 

race and political institutions. Tribal governments want to 

control their land, resources, members, and activities within 

the reservation that affect their interests. Tribal 

governments want to influence state and national policy as 

those policies impact them. However, tribal governments' wants 

require monetary resources to finance their operations. In a 

time when tribal financial resources seem to be outstripped by 
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tribal wants, tribes must acknowledge that an important 

ingredient to solving their financial needs lies in the support 

of off-reservation people, communities, governments, and 

private enterprise. Any significant off-reservation financial 

investment on reservations will be contingent in part upon how 

seriously tribes take their responsibility to provide a fair 

and equitable justice system which implements laws that are 

compatible with the United States Constitution. 

Until Congress acts upon this Commission's findings 

and recommendations, there are only the tribes themselves whom 

can effectuate Congress' intent in the enactment of the IBOR. 

In the interim, the BIA must use the authority and powers 

available to it to provide all individuals within tribal 

jurisdictions the assurance that they are not second and third 

class citizens. 
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Mr. Chairman, members of the Commission, I appreciate 

the opportunity to appear today to discuss problems 'that have 

arisen in Tribal Courts in New Mexico. Tribal Courts in New 

Mexico vary widely as to the procedures employed and independence 

of the judiciary. There are many Tribal Courts that carefully 

observe the provisions of the Indian Civil Rights Act of 1968. 

These courts insure the fairness of the proceedings to all 

parties appearing before the court. Unfortunately, there have 

been some instances where Tribal Courts have not met these 

standards. 

Problems arise in three areas: (1) lack of separation 

of powers, (2) lack of independent review and (3) lack of 

adequate training of tribal judges. Several cases from New 

Mexico illustrate these problems. 

1. First is the case of Faye Viarrial. Mrs. Viarrial 

was an enrolled member of Pojoaque Pueblo by reason of her 

marriage to a pueblo member. Mrs. Viarrial challenged some of 

the ways in which the Pueblo conducted its affairs. She claimed 

retaliation because of her challenges. She had been unable to 

obtain employment with the Pueblo, and other benefits were 

claimed to be denied as a means of punishment. Mrs. Viarrial 

made her concerns known to the media, the New Mexico 

congressional delegation and our office. On several occasions 

she was brought before the Pueblo Council and asked to apologize 

publicly to obtain forgiveness. She refused. She was dis~nrolled 
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and evicted from the Pueblo, although her family was allowed to 

remain in Pueblo housing. She had no opportunity to contest the 

proce.dure or to present her side. The Santa Clara Pueblo v. 

Martinez case prevented review by U.S. District Court. 

2. Several years ago we received a complaint from a 

member of Santo Domingo Pueblo. The complainant had been charged 

with a criminal offense. In Tribal Court, there was no real 

opportunity to defend the charges. Yet the defendant was 

sentenced to a whipping and term of incarceration. 

3. At Acoma Pueblo several years ago, two members of 

Acoma Pueblo were experiencing marital difficulties. The husband 

sought and obtained a divorce in state court. Their property was 

div•ided equally by state court. The wife obtained a divorce in 

Tribal Court and was given all property, when Tribal Court 

concluded that this property had been earlier placed in the names 

of family members of the husband for the purpose of keeping the 

property from the wife. It would appear the adverse ruling was 

precipitated by the husband securing a divorce in state court. 

When the husband was unable to make the payments ordered by 

Tribal Court, he was arrested repeatedly. Through negotiations 

the arrests ended, but the property fssue was never resolved. 

Since this incident, Acoma Pueblo has been making a sincere 

effort to improve its Tribal Court. 
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4. Several years ago at Santa Clara Pueblo a dispute 

arose between the Tribal Governor and the Council. The Council 

locked the Tribal Governor out of his office and summarily 

removed him from office. It appeared that the procedure used to 

remove the Governor was contrary to the Pueblo's constitution 

which included a specific procedure to remove the Governor. By 

reason of the case of Santa Clara Pueblo v. Martinez, the only 

remedy the Governor had was to file a complaint in Tribal Court. 

The Tribal Council controlled Tribal Court, and the only appeal 

from Tribal Court was to the Tribal Council. Therefore, there 

was no effective procedure for the Governor to contest his 

removal. 

5. At another pueblo, the Tribal Governor was assaulted 

by a Tribal Council member. The assault was a simple assault 

within the Tribal Court's jurisdiction. The Governor requested 

prosecution in federal court since the Council controlled the 

appointment of tribal judges. The Governor felt he could not get 

a fair hearing in Tribal Court concerning the assault. Further, 

any appeal would have been to the Tribal Council. 

These examples point out some problems in certain areas 

in the justice system in Indian Country. Even in the best court 

systems some litigants become dissatisfied with the outcome with 

no real legal basis for such dissatisfaction; however, there are 

far too many complaints on procedural matters in Tribal Courts. 
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In formulating recommendations, I would suggest to the 

Commission several problems which must be considered. 

1. Separation of powers. In many Tribal Courts the 

judges have no independence from the Tribal Council. The judges 

can be removed at the whim of the Council, and the Council 

controls most action in Tribal Court. The judge must have 

independence from the Tribal Council. 

2. Independent review. In many Tribal Court systems, 

there is no opportunity for an independent review of the 

decision. Appeal is only to the Tribal Council. While many 

Pueblos are small and coulJ not support an appellate court by 

themselves, some mechanism must be present to allow for an 

independ~nt review of the initial necision. 

3. Qualifications and training of judges. There must a 

provision for minimum statdards of knowledge and experience of 

judges. The judges must have some continuity in office. Many 

times in New Mexico the Tribal Court appointments are made every 

year. A judicial system does not need to have lifetime 

appointments, but a term of appointment should be defined and 

should be longer than one year. An untrained judge is more 

likely to reach an unjust decision. It is essential that 

training be made available to the judges. 
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4. Enforcement of the Indian Civil Rights Act. In the 

event there is a breakdown in Tribal Court procedure, there must 

be some method to insure that the members of the tribe have 

the minimum protection found in the Indian Civil Rights Act. All 

citizens of this country are entitled to certain basic rights 

within a judicial process. Some of these are outlined in 25 

U.S.C. 1302. At pre.sent there is no forum other than Tribal Court 

to seek enforcement of these rights. When Tribal Court is the 

cause or source of the problem, the remedy is hollow at best. 

The Native American should have access to federal court to 

enforce the Indian Civil Rights Act. Every other citizen of the 

country has such a right; why should that right be denied only 

Native Americans? The remedy, however·, should not be a trial de 

novo of the factual determination:· it should provide the federal 

court the authqrity to compel the Tribal Court system to adhere 

to the rights granted in the Indian Civil Rights Act. 

5. Provision for fundamental fairness, including 

notice and hearing. In formulating remedies, one must be 

sensitive to traditions of the various tribes. Tribal Courts do 

not have to be patterned after state or federal courts, but they 

should provide notice of hearing, the right to a hearing and, 

most important, a hearing before an unbiased tribunal. 

The Commission should also recognize that we are in a 

society that loves to litigate. The tribes and tribal officers 

should be protected from unfounded, frivolous suits. Many tribes 
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and tribal governors do not have great resources to hire 

attorneys to represent them in court. The remedy should be 

limited so as to prevent an abuse of the system. Bankrupting 

tribal governments defending frivolous suits would be no better 

than the present system. 

In conclusion, any remedy must give Tribal Courts and 

tribal governments the opportunity to correct within their own 

government the problems which exist. Changes must include: 

first, a separation of powers in tribal court systems; second, 

review independent from Tribal Council guaranteed in the appeal 

process; third, minimum standards of education and experience of 

judges and adequate training available to judges; fourth, a right 

to proceed in Federal court to compel Tribal Courts to honor 

guarantees of the Indian Civil Rights Act. And above all, there 

must be fairness to liti~ants in Tribal Court, including notice, 

hearing and unbiased determination. 

I would be glad to answer any questions the members of 

the Commission may have. 
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IIJAN 1188 

Honorable Daniel K. Inouye
Chairman 
Select Committee on Indian Affairs 
United States Senate 
•Washington, D. c.. 20510 

Re: s. 1703 and the Indian civil Rights Act 
Dear Mr. Chairman: 

This supplements our letter of October 27, 1987 concern
ing s. 1703, a bill to amend the Indian Self-Determination 
and Education Assistance Act, We said then, and remained 
convinced now, that tribal programs funded by this Act may
fail to comply fully with the Indian Civil Rights Act (ICRA),
25 u.s.c. § 1301 et seq. (P.t. 90-284, Title II of the Act of • 
April ll, 1968, 88 Stat. 77). We propose to grant federal 
courts, following the exhaustion of tribal remedies, limited 
authority to enforce the ICRA. Specifically, we suggest
adding the following new section to s. 1703: 

•sec. __. Compliance with the 
Indian Civil Rights Act. 

•Title I of the Indian Self-Deter
mination and Education Assistant Act 
(Public Law 93-638, Act of January 4, 
1975, 88 Stat. 2203, as amended) is 
further amended by adding the following 
new section 112: 

•sec. 112. (a) Any program or 
activity receiving federal financial 
assistance from the Secretary of the 
Interior or from the Secretary of Health 
and Human Services pursuant to this Title 
shall be adminiatered in compliance with 
the Indian Civil Rights Act of 1968 
(Public Law 90-284, Act of April 11, 
1968, 82 Stat. 77). 
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•(b) Federal district courts shall 
have jurisdiction of civil actions 
alleging the failure of programs or 
activities funded by this Act to comply
with§ 202 of Title II of the Civil 
Rights Act of 1968 (Public Law 90-284, 
Act of April 11, 1968, 82 Stat. 77). 

•(c) Any aggrieved person, following
the exhaustion of such tribal remedies as 
may be both timely and reasonable under 
the circlll!lstances, or the Attorney
General on behalf of the United States, 
may initiate an action in the appropriate
federal district court for equitable
relief against an Indian tribe, tribal 
organization, or official thereof, 
alleging a failure to comply with 
subparagraphs (a) and (b) above. Tribal 
sovereign imJ11unity shall not constitute a 
defense to such an action.• 

The language we suggest grants federal district courts 
jurisdiction, following the exhaustion of tribal remedies, of 
complaints that federally funded tribal program~ violate the 
ICRA. The proposed amendment is limited to federally funded 
tribal programs; tribal activities which do not receive 
federal dollars remain unaffected. For the reasons spelled 
out below, we urge the Select Committee to adopt the proposed
amendment to s. 1703. 

1. The Need To Conditions. 1703 On Compliance With 
The ICRA 
s. 1703 amends the current law to aid Indian tribes in 

providing important government services to their members. 
Under the Act, Indian tribes may choose to provide services 
such as health care, education, social welfare benefits, law 
enforcement, judicial services, employment assistance and 
other government services to many of the nation's nearly one 
million eligible Indians. Funding is provided by the United 
States pursuant to contracts between tribes and various 
federal agencies. The program is substantial; the Bureau of 
Indian Affairs alone estimates that in fiscal 1988 its self
determination contracts with Indian tribes will total 308 
aillion dollars. Absent the language we propose, or an 
equally effective remedy, we believe the beneficiaries of 
programs funded by this Act may be denied th• protection of 
federal law. 
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Beneficiaries of federal programs generally are pro
tected by broad, well-defined constitutional rights and the 
full range of federal civil rights legislation. Furthermore, 
federal courts are routinely available to enforce rights
secured by federal civil rights statutes or the Constitution. 
Be11eficiaries of programs funded under this Act, however, are 
limited to the protections contained in the ICRA. Consti
tutional safeguards are largely unavailable. Talton v. 
llllll, 163 U.S. 376 (1896). While the ICRA contains many of 
the protections found in the Constitution, except for habeas 
corpus it is unenforceable in federal courts. Tribal forums 
enjoy exclusive jurisdiction of civil actions brought to 
enforce the ICRA. Santa Clara Pueblo v. Martinez, 436 u.s. 
49 (1978). Although some post Santa Clara litigants indi
rectly sought to redress tribal grievances by suing federal 
officials in district court, few such suits have achieved 
their objective in a timely manner. See, .e.,_ .9..:., Runs After 
v. United States, 766 F.2d 347 (8th Cir. 1985) and Wheeler v. 
Untied States Department of Interior. 811 F.2d 549 (10th Cir. 
1987). 

While tribal measures to enforce the ICRA may be 
available in theory, such remedies are often unavailable in 
practice. Since the Supreme Court's decision in Santa Clara 
Pueblo, several federal court opinions, two major news 
articles and the Report of the Presidential Commission on 
Indian Reservation Economies have all questioned the fairness 
or availability of ICRA enforcement in tribal court. In 
addition, serious allegations of ICRA violations surfaced 
recently in hearings held by the United States Commission on 
Civil Rights. In testimony taken in Washington, D.C., Rapid
City, South Dakota, and Flagstaff, Arizona, a number of 
Indians shared important evidence of tribal non-compliance
with the ICRA. 

This Department's substantial interest in ICRA com
pliance, see, e.g., 28 CFR S O.SO(a) -- indeed, our convic
tion that all federal civil rights statutes must be aggress-
ively enforced compels us to add our voice to those who 
find a failure to fully enforce the ICRA post Santa Clara 
Pueblo. 

2. Tribal Failure to Enforce The ICRA Post Santa Clara 
Puebio 

For 10 years prior to Santa Clara Pueblo. the ICRA was 
routinely enforced in both tribal and federal courts, with 
little if any adverse effect on tribal government. Federal 
court review ended, however, with the Supreme Court'• 1978 
decision in Santa Clara Pueblo that federal court. lack non
habeas corpus jurisdiction over ICRA cases. Althou9h the 
court found that the ICRA •bas th• substantial and intended 
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effect of changing the law which [tribal] forums are obliged 
to apply•, 151. at 65, enforcement was limited to tribal 
forums and remedies. 

• Substantial evidence now exists that tribal forums may 
not, as the supreme court assumed in Santa Clara PYeblo. 

•vindicate rights created by the ICRA•. 151. Tribal remedies 
under the ICRA a~e often inadequate; they fail to fully 
protect individuals from the arbitrary and unfair action of 
tribal government, including tribal programs and activities 
funded by the Self-Determination and Education Assistance 
Act. According to the Presidential Commission On Reserva
tions Economies, •the politicization of tribal courts [by
tribal governments] ... discriminate[s) unfairly against
individuals and businesses.• Report and Recol!llllendation To 
The President Of The United States, Presidential Commission 
On Indian Reservation Economies, November 1984, Part Two at 
36. Three factors contribute to this result: first, judicial
review may be unavailable; second, tribal sovereign immunity
and other jurisdictional impediments may bar or limit ICRA 
relief; and, third, tribal governing bodies interfere with 
tribal courts. 

A. The Lack Of Judicial Review 

Tribal courts lack clear authority to review tribal 
government action. In some tribes, judicial review may be 
unavailable. See~. Santa Clara Pueblo, supra. In other 
tribes judicial review may be limited. The Cheyenne River 
Sioux Tribe, for example, is one of several tribes which 
explicitly reserve final authority over tribal action to 
tribal councils and not tribal courts. A recent Cheyenne
River resolution states in part: 

BE IT FINALLY RESOLVED, that the Council 
shall retain the power to review the 
decision of the Tribal Court of Appeals 
on issues of law under such conditions 
and procedures as are found by the 
council to be appropriate. 

Cheyenne River Sioux Tribal Resolution No. 213-85-CR. 
Similarly, Oglala Sioux Tribal Resolution No. 87-76 provides
in part: 

WHEREAS, the Oglala Siox Tribe has 
reviewed the actions of the Tribal Court 
and Tribal Court of Appeal• in th•~ 
case and find that the said court• have 
exceeded their authority under Ordinance 
No. 86-09, now 
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THEREFORE BE IT RESOLVED, that the Oglala
Sioux Tribal council hereby declares that 
all court orders in the case of Margaret 
Moore v. Qglala Sioux Tribal Personnel 
Board. et al, are hereby declared null 
and void .... 

Although the rule may not be as clear elsewhere, •[i]n at 
least 27 tribes the council hears appeals from tribal court 
judgments .... • American Indian Lawyer Training Program, 
Indian Self-Determination And The Role Of Tribal Courts, 
1977, at 59. In fact, tribal courts are available in only
about one half of the nation's nearly 300 federally 
recognized Indian tribes. 

As a result, the same tribal body which takes action is 
often called upon to determine its propriety. The Eighth
Circuit in Runs After v. united states, supra. citing 
Justice White's dissent in Santa Clara Pueblo, notes paren
thetically that• ... given congressional concern about 
deprivations of individual Indians' rights by tribal author
ities, [it is] improbable that Congress desired enforcement 
of rights to be left to the very tribal authorities alleged 
to have violated them.• l,g_. at 353. 

B. Sovereign Immunity And Other Jurisdictional 
Impediments To ICRA Enforcement In Tribal Court 

In Santa Clara Pueblo, the Court found that •[t]ribal
forums are available to vindicate rights created by the ICRA, 
and [the Act] has the substantial and intended effect of 
changing the law these forums are obliged to apply•. ~ 
Clara Pueblo. supra. at 65. The clear implication is that 
tribal courts, where they exist, are available to enforce the 
ICRA. However, in addition to those tribes which have no 
court or refuse to permit full judicial review, other tribes 
rely on the doctrine of sovereign immunity or jurisdictional
limitations to bar judicial enforcement of rights secured by
the ICRA. For example, Cheyenne River Chairman Morgan
Garreau provided the following testimony to the Civil Rights
Commission: 

MS. MILLER: Do you believe that sover
eign immunity is a bar to Indian Civil 
Rights Act claims against the tribe [in
tribal court]? 

MR. GARREAU: Yes, I do. [The question]
has come to the tribal council with 
regard to [a] waiver of aovereign 
immunity. As I stated, I sat on the 
tribal council. I served aa adminiatra-
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tive officer. At no time during those 
years, I believe from 1979 to the present
[i.e., 1986], has the tribal council ever 
waived sovereign immunity for anyone, for 
any case or cause at all. 

MS. MILLER: So what that means is you 
are saying that the Indian Civil Rights
Act really is unenforceable as against
the tribe? 

MR. GARREAU: Unless the council waives 
sovereign immunity. 

MS. MILLER: Which it hasn't done. 

MR. GARREAU: No, they have not, for 
anyone. 

Hearings, supra, at p. 377. 

Cheyenne River is not an isolated case. Tribal court 
decisions which dismiss ICRA cases by invoking sovereign
immunity have occurred in a number of jurisdictions. For 
example, in satiacum v. Sterud et al., No. 82-1157 (Puy. Tr. 
Ct., April 23, 1983), 10 Indian L. Rep. 6013, the Puyallup
Tribal Court ~ejects the argument that Santa Clara Pueblo 
•represents an explicit waiver of the tribe's immunity• in an 
ICRA action in tribal court. lg at 6015. In Dubray v. 
Rosebud Housing Authority. No. CIV83-01 (Rosebud Sioux Tr. 
Ct., Feb l, 1985), 12 Indian L. Rep. 6015 (app. pndg., Inter
tribal ct. of App.), the tribal court found •no provision in 
the tribal code which would waive the tribe's immunity to 
suits based on claims under the [ICRA]•. l.!;l. Therefore, the 
tribal court continued, •because the tribe's immunity has not 
been waived, the plaintiff's [ICRA] complaint ... must be 
dismissed.• l.!;l. See also, Whatoname v. Hualapai Tribe et 
itl_., Civil No. 003-80 (Hualapai Ct. of App., May 11, 1981) 
(The tribal court dismissed an ICRA case commenting that 
•[i]t is difficult for this Court to fathom how the Indian 
Civil Rights Act can be said to waive the immunity of the 
Tribe in its own Courts by implication while such waiver by
implication was expressly rejected by the federal courts 
••• •. Slip op. at 8.); Garman v. Fort Belknap community
council. et al., No. CV83-238, (Ft. Blkp Tr. ct., Jan. 20, 
1984), 11 Indian L. Rep. 6017 (ICRA case dismissed against
tribal defendants with the observation that the tribe has 
•not chosen to expressly waive tribal sovereign immunity to 
allow enforcement of the Indian Civil Rights Act in tribal 
courts ... •); and the cases cited by Johnson and Jladden, 
sovereign Immunity In Indian Tribal Law. 12 Am. Indian L. 
Rev. at 167, n. 59 (1984). 
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In those cases where sovereign i:mmunity presents no bar 
to ICRA enforcement, other jurisdictional considerations may
intervene. For example, tribal court civil jurisdiction may
be limited to cases in which both parties are membera of the 
t~e or each consent to tribal court jurisdiction. See, 
........SU., 25 CFR §ll.22C (The Interior Department's Court of 
Indian Offenses, which is similar to tribal courts, has 
•jurisdiction of all suits wherein the parties to the action 
are members of the tribe ... and of all other suits between 
members and non-members which are brought before the court by
stipulation of both parties.•). 

c. Separation Of Powers The Lack Of Tribal Court 
Independence 

Tribal governing bodies may interfere with the process
of tribal courts. The 1984 Report of the Presidential 
Co:mmission on Indian Reservation Economies found that 

failure [of tribal governme_nts] to adhere 
to a constitutional principle separating
executive, legislative and judicial 
powers has had a detrimental effect on 
[tribal] governmental functioning. For 
example, the failure to establish a clear 
separation of powers between the tribal 
council and the tribal judiciary has 
resulted in political interference with 
tribal courts, weakening their indepen-
dence, and raising doubts about fairness 
and the rule of law. 

Report And RecoMendations To The President Of The United 
States, m, Part One, at 29. The Presidential Commission, 
co-chaired by Rosso. Swimmer, further ;Ands that 

[b]oth Indians and non-Indians complain
of political discrimination against them 
by tribal governments and by tribal 
courts which are arms of tribal govern
ments. Access to tribal physical 
resources, to the benefits of tribally
managed programs, and to tribal employ
ment is considered to be unfair by many 
Indians. Decisions rendered by tribal 
courts, which are controlled by tribal 
councils, are also perceived to be unfair 
by Indians and non-Indiana. 

~- , Part Two at 36. 
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Recent hearings before the United States Commission on 
Civil Rights provide further evidence that tribal courts may
be incapable of enforcing rights secured by the ICRA, Former 
Chief Judge Trudell Guerue of the Rosebud Sioux Tribal Court 
wrQi:e that there is an •absence of any forum in which the 
Indian Civil Rights Act is enforceable.• Guerue, The Indian 
Civil Rights Act -- How it is Used As License And Not As 
Protection, 1986, at 3 (unpublished paper in the fil~s of the 
United States Commission On civil Rights). This is true, 
according to Guerue, because tribal councils control tribal 
courts: •removal from office or the bench is not an uncommon 
tribal council tool.• .I,g. at 4, This lack of judicial 
independence or separation of tribal powers was echoed by a 
number of other Indian judges. For example, former Tribal 
Judge Walter Woods of the Cheyenne River Sioux Tribe testi
fied before the Civil Rights Commission that tribal 

judges are politicaily appointed so they 
can be controlled by the council. If 
they make decisions that are not favor
able with the council, then they will be 
removed without a hearing -- because I 
know: I was one of the individuals that 
was removed. 

Hearings before the united states Commission on Civil Rights.
Rapid City, S.D., 1986, at 392. Former Cheyenne River Sioux 
Tribal Chairman Garreau confirmed that •[a)ll it takes is 
just an action of the tribal council to remove a judge.• ,I,g. 
at 383. 

A number of federal court decisions further underscore 
the lack of an independent tribal judiciary. In Shortbull v. 
Looking Elk, 677 F,2d 645 (8th Cir. 1982), a panel of the 
Eight Circuit noted that •because of [a tribal court] ruling,
Judge Red Shirt was removed from office and was replaced by a 
judge more sympathetic to the tribal Executive Committee, who 
quashed Judge Red Shirt's orders.• .I,g. at 650. As a result, 
•cwJe are thus presented with a situation in which [the
plaintiff] has no remedy within the tribal machinery ... • 
,I,g. similarly, in Runs After v. United states, rm, the 
Eighth Circuit found that after the tribal court upheld a 
contested voting redistricting plan 

the Tribal Council terminated the tribal 
court judge, allegedly because of the 
decision enforcing the reapportionment, 
rescinded the tribal court order direct
ing elections to be held in thirteen 
election districts, and appointed a new 
tribal court judge. 
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,lg. at 348. In addition, the tribe •forever barred• the 
judge who was removed in Runs After from tribal political
office. Resolution No. 190-84-CR, Cheyenne River Sioux 
Tribe, July 12, 1984. •Abuse of power by tribal governments
is widespread•, according to former Tribal Judge Guerue. 
Gutan1e, lilmll, at 3. 

3. The Need To Expand The Federal court's ICRA Jurisdiction 

With the exception of habeas corpus authority found in 
§1303 of the ICRA, 25 u.s.c. §1303, federal courts lack 
jurisdiction of ICRA complaints. Enforcement is left 
exclusively to tribal forums. However, the Supreme Court's 
finding that these tribal forums are •available to vindicate 
rights created by the ICRA• has not proved accurate. ~ 
Clara Pueblo, supra, at 65. The lack of judicial review, 
sovereign immunity, jurisdictional barriers and tribal 
council interference with tribal courts are some of the 
factors which impede full tribal enforcement of rights 
secured by the ICRA. 

Several federal court decisions recognize the anomaly of 
creating statutory rights without an adequate enforcement 
mechanism or remedy. In Garreaux v. Andrus, 676 F.2d 1206 
(8th Cir. 1982), for example, the Eight Circuit acknowledged
•that the plaintiffs are being treated unfairly by the tribal 
council• but, citing Santa Clara Pueblo, went on to hold that 
federal courts lack statutory authority to consider ICRA 
claims. Ig. at 1210, n. 2. See also, Shortbull v. Looking 
Elk, supra: and R.J. Williams co. v. Fort Belknap Housing
Authority. 509 F. Supp. 933 (D.C. Mont. 1981), Rev'd and 
remanded on other grounds, 719 F.2d 979 (9th Cir. 1983) (•This 
case illustrates the absurd results that the broad rule of 
[Santa Clara Pueblo] can cause.• 509 F,. Supp. at 939). 

Courts, however, properly defer to' congressional action. 
In Kickapoo Tribe v. Thomas, No. 83-4177 (D. Kan., June 24, 
1983), 10 Indian L. Rep. 3093, the court found that it is 
beyond the power of the judiciary •to determine whether [ ]
congressional Indian policy fosters self-government or a 
vacuum with the potential for chaos.• ,lg. at 3096. In He.l.l§ 
v. Philbrick. 486 F. Supp. 807 (1980), the court went one 
step further adding 

[i]t certainly may be argued that the 
effect, after Santa Clara pueblo. of the 
ICRA is to create rights while with
holding any meaningful remedies to 
enforce them, [citation omitted], but it 
is for Congress, not the Courts, ~o 
resolve this state of affairs [citing 
santa c1ara pueblo, am, at 121. 
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lJ;l... at 809. 

• Evidence of the tribal failure to .fully enforce the ICRA 
is important because, as the court noted in Santa Clara 
Pueblo, 

Congress' authority over Indian matters 
is extraordinarily broad ... Congress
retains authority expressly to authorize 
civil actions for injunctive or other 
relief to redress violations of [the
ICRA], in the event that the tribes 
them~elves prove deficient in applying
and enforcing its substantive provisions. 

Santa Clara Pueblo, mmu, at 72. In fact, the Presidential 
Commission on Indian Reservation Economies has made such a 
recommendation. The Commission, in its November 1984 report,
recommends 

that legislation be provided for ap
pellate review of tribal court decisions 
to the federal court system where 
constitutional or statutory rights are 
involved. 

Report And Recommendations To The President, rn, Part one 
at 30. Professor Wilkinson adds support for such a view when 
he argues •that federal judicial review of tribal action is 
often appropriate and perhaps should be expanded•. 
Wilkinson, American Indians. Time, and the Law, Yale univ. 
Press, 1987, at p. 113 (1987). A similar view was voiced by
Gover and Laurence. In discussing the need to modify both 
Santa Clara Pueblo and Oliphant Yr suqyamish Indian Tribe. 
435 U.S. 191 (1978), they suggest that: 

[t]he legislative branch seems well
suited to judge the sophistication of 
Indian judicial systems .... [A
legislative] modification of [.6§.DtA
,cl.an] to grant a careful and not overly
disruptive federal oversight of [tribal]
jurisdiction might be acceptable. We 
leave the details of such legislation in 
the capable hands of Congress . It 
would place a scalpel back in the federal 
judge'• hand ... 

Avoiding santa c1ara Pueblo Yr Martinez; The Litigation In 
Federal court Qf civil Actiona under The Indian civil Rights 
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~. 8 Hamlin L. Rev. 497, 523 (1985). See also, EiDAl. 
Report Of Task Force Number 9, American Indian Policy Review 
Commission, September, 1976, at p. 35 (The standards set by
Congress in the ICRA permit federal courts to be •sensitive• 
to tribal concerns and such a process has a •salutary• effect 
on~ederal court construction of the Act). 

A number of tribal judges also recognize the need for 
federal court ICRA jurisdiction. Judge Sambroak of the 
Rosebud Sioux Tribal Court provided the following testimony 
to the Civil Rights Commission: 

MR. MCDONALD: Do you believe the ICRA 
should be amended to allow [a] private
right of action in federal court? 

JUDGE SAMBROAK: Yes. 

Hearings, filll:2n, at 250. Chief Judge Lorraine Rousseau _of 
the Sisseton Wahpeton Sioux Tribal Court echoed the same 
theme when she told the Civil Rights Commission: 

I guess what I'm saying is there may be a 
need for limited jurisdiction by the 
federal courts in certain cases. 

Testimony Before the United states Commission on civil 
Rights, Washington, D.C., February, 1986 at 196. 

4. conclusion 

Santa Clara Pueblo, which held that federal courts lack 
jurisdiction after 10 years of effective ICRA enforcement, 
was premised on the assumption that •[t]ribal forums are 
available to vindicate rights created by the ICRA.• ~ 
Clara Pueblo, m, at 65. Since the record now shows 
serious tribal •deficien[cies] in applying and enforcing• the 
ICRA, we look to Congress, as did the court in Santa Clara 
Pueblo, to permit •civil actions for injunctive or other 
relief to redress violations of [the ICRA].• I.11- at 72. 
Systemic, institutional factors, including sovereign immunity
and the lack of judicial independence, often limit the 
ability of tribal forums, as a practical matter, to remedy
violations of the ICRA. Further, many tribes, not juat a 
few, suffer from these systemic impediments to effective 
tribal enforcement of the ICRA. Accordingly, we urge the 
Select Committee to include language ins. 1703, along the 
lines set out above, which grants federal court• limited 
jurisdiction of complaint• that federally funded tribal 
programs violate the ICRA. 
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The Office of Management and Budget has advised this 
Department that there is no objection to the presentation of 
this report from the standpoint of the Administration's 
program. 

Sincerely, 

JOHN R. BOLTON 
Assistant Attorney General 

Office of Legislative Affairs 
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I. 

Biographical Infonnation 

I am a Professor of Law, permanently at the University of 

Arkansas, Fayetteville, presently on leave and in residence at 

the Florida State University in Tallahassee. One of the subjects 

that I teach regularly is American Indian law, and that is also 

one of the areas in which I engage in scholarly research and 

writing. {I have attached as an appendix to this statement a 

list of my publications in the field of American Indian law.) 

graduated from the University of New Mexico School of Law in 

1977, and did graduate work at the University of Illinois College 

of Law. My undergraduate training was in mathematics. I taught 

at the University of North Dakota before moving to Arkansas, and 

have had a continuing relationship with the summer session of the 

Special Scholarship Program in Law for American Indians, 

adlllinistered by the American Indian Law Center at the University 

of New Mexico. I am not an Indian. 

II. 

Preliminary Observations 

1. I imagine that I will not be the first participant at 

these hearings to comment on the irony surrounding the 

Commission's project to study civil rights violations committed 

~ Indian tribal governments. When one thinks of civil rights 

and of American Indians, one's mind turns first to the harms 

perpetrated against Indians: discrimination in housing and in 

I 
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the obtaining of credit, interferences with Indian religi9us 

freedoms, denials of health care and welfare benefits, the state 

of Indian education, the plight of urban Indians, to name a few. 

One does not have to deny that Indian governments, like all 

governments, occasionally tread on individual rights in order t·o 

observe that this treading is not at the top of the list of 

American Indian civil grievances. I will leave to other 

witnesses to question the Commission's motives, if they will; for 

myself, I begin by expressing puzzlement over the Commission's 

choice, and will be pleased to hear that the Commission is 

pursuing with equal vigor its investigations of the civil rights 

of American Indians vis~ vis the federal and state governments. 

2. As I emphasized to Mr. Miller of the Commission's staff, 

I have no particular expertise concerning what, in fact, is 

happening on Indian reservations. I assume that tribal 

governments occasionally overstep the bounds of what would be 

considered proper governmental activity in Anglo-American 

society. I assume that thi~ is especially likely with respect to 

what non-Indian Americans consider to be t~e no= of procedural 

due process. In my experience, tribal governments and tribal 

officers and judges work more informally than the non-Indian 

institutions to which most of us are accustomed. From reading 

the cases decided under the Indian Civil Rights Act (ICRA), I do 

know that both Indians and non-Indians alike have raised non

trivial complaints against tribal action. Nevertheless, to the 

extent that the Commission is engaged in a fact-finding mission 
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regarding tribal governmental activity and the grievances, if 

any, of those who deal with tribes, I am unable to provide any 

meaningful insight. 

3. Perhaps it goes without saying, but the views 

represented here are mine alone and are not those of the 

Universities or the facult~es with which I am associated. 

III. 

Statement 

I am a "tribal advocate." That is to say, I approach most 

Indian law questions from this perspective: The recognition of 

tribal sovereignty is, and ought to be, the mainstay of domestic 

American Indian law. I follow the venerable Felix Cohen's 

pronouncement that: 

Perhaps the most basic principle of all Indian Law 

... is the principle that those powers which are 

lawfully vested in an Indian tribe are not, in general, 

delegated powers granted by express acts of Congress, 

but rather inherent powers of a limited sovereignty 

which has never been extinguished. Each Indian tribe 

begins its relationship with the Fed~ral Government as 

a sovereign power, recognized as such in treaty and 

legislation. What is not expressly limited 

remains within the domain of tribal sovereignty. 1 

1 F. Cohen, Handbook of Federal Indian Law 122 (1942). The 
last sentence of this quotation was brought into question in 
Oliphant v. Suguamish Indian Tribe, 435 U.S. 191 (1978), and 
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This initial perspective makes me, to some·extent at least, 

an unfriendly witness before the Commission, for, while my view 

of any individual case is not predetermined, my inclinations are 

to support tribal governments rather than the individuals who 

deal with them. This may seem an odd stance for one who would 

otherwise describe himself as a "liberal," but Indian tribes are 

old governments, whose claims to sovereignty, in fact, far 

predate our own. Indian governments have been made fragile 

through dealings with the United States government and these 

dealings have not always met modern standards of humanity and 

fairness. Given this historical background, we non-Indians must 

be very careful that our later dealings with the Indians do not 

result in further degradation or destruction of these important 

governments. I begin, then, as a tribal advocate. 

I am not, however, M unfriendly to intrusions into tribal 

sovereignty as some witnesses before the Commission. I have 

spoken and written, for example, approvingly of the ICRA and have 

even urged, in the very restrictive context that I shall explain 

below, the legislative reversal of Santa Clara Pueblo v. 

Martinez. 2 But the understanding of this position, and others, 

requires that the Commission appreciate that I begin with a 

profound respect for tribal sovereignty and an admiration of our 

American legal system that recognizes it. 

later cases discussed below. 

2 439 U.S. 49 (1978). 
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From this vantage point, Oliphant v. Suguamish Tribe3 is 

anathema. Oliphant. of course, is the case holding that there 

are implied limits on the reach of Indian tribal sovereignty. In 

particular, and of direct relevance to the deliberations of the 

Commission, is the relation between the holding of Oliphant, the 

persistence of tribal sovereignty and the scope of the Indian 

Civil Rights Act. 

Mark Oliphant is one of the persons with whom the Commission 

is presently concerned in its project. He. was arrested by the 

Suquamish police for assaulting a tribal officer and resisting 

arrest. He was about to face Suquamish justice. He could 

anticipate a fine or a short jail sentence. And he was concerned 

with the workings of the Suquamish criminal justice system. 

While it is true, as I observed earlier, that there are other, 

more-pervasive civil rights concerns on the Suquamish 

Reservation, it is certainly fitting that the Commission study 

Mark Oliphant•s civil rights before the Suquamish Tribe. 

Giv.en that Congress has passed the ICRA, given that the Act 

contains a habeas corpus provision and given further that Mark 

Oliphant was in custody, it would have been, in my view, 

perfectly appropriate, under the ICRA as it exists today, for a 

federal court to examine his treatment by the tribe. The court 

should have listened to his arguments that his prosecution 

threatened to deprive him of due process, equal protection or the 

like. The court should have listened to his arguments that he 

3 435 U.S. 191 (1978). 
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was being treated differently because he was a non-Indian, that 

an .all-Indian jury to try a non-Indian was inconsistent with the 

ICRA, that the tribe's procedures were inadequate, or whatever 

his ICRA arguments were. But Oliphant was not written this way; 

Mark Oliphant was not released because of ICRA violations. 

Instead the Supreme Court permitted a broad-based attack on 

Suquamish sovereignty, and found that the tribe had impliedly 

surrendered the power to try Mark Oliphant for resisting arrest 

and assaulting a police officer. That Indian tribes no longer 

possess those incidents of sovereignty that they have voluntarily 

surrendered is self-evident. I can also accept that Congress 

may, within limits not relevant here, unilaterally remove those 

aspects of sovereignty that it finds inconsistent with other 

national goals. But for a court to determine, based on 

undesignated criteria, that certain aspects of tribal sovereignty 

are somehow ninconsistent with their dependent statusn raises 

difficult problems. 

Perhaps the most serious effect of Oliphant is that the case 

invited later plaintiffs -- almost exclusively non-Indian 
~ ' 

plaintiffs -- to make similar attacks on the existence of tribal 

power, though now usually in a civil, not criminal context. In 

the wake of Oliphant, for example, tribal taxes were challenged, 

not on the grounds that they were discriminatory or unfairly 

imposed, but because they were said to be ninconsistent with the 

tribe's dependent status.n4 The entry of a default judgment in 

4 Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982). 
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tribal court was challenged, not because of lack of notice to the 

defendant, but because tribal court jurisdiction was said to be 

•inconsistent with the tribe's dependent status.•5 Tribal 

hunting and fishing rules were attacked, not because of any 

short-comings in their promulgation or application, but because 

they were said to be "inconsistent with the tribe's dependent 

status. 116 

As a result of Oliphant, then, the ICRA, which Congress 

carefully crafted to limit tribal powers, has been replaced, in 

the hands of non-Indian plaintiffs, with a judge-made assault on 

tribal sovereignty. This misguided approach does not give due 

deference to the relevant Act of Congress. Worse, it prefers the 

imprecise test of "inconsistent with their dependent status" to 

the ICRA's precise list of limitations. 

It is possible that the rule of Santa Clara Pueblo v. 

Martinez is connected to the Oliphant holding. Martinez took 

away from federal judges the authority to inspect tribal activity 

under the ICRA, in the civil context. And only non-Indian 

plaintiffs have the Oliphant ploy available to them, because of 

the tribe's acknowledged plenary power over its own members. 

Indians, then, can rarely attack the existence of their tribe's 

power, but only its exercise, under the ICRA or tribal law. When 

5 National Farmers Union Ins. Co. v. Crow Tribe of Indians, 
10s s.ct. 2447 (1985). 

6 Montana v. U.S., 450 U.S. 544 (1981). 
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an Indian is the civil plaintiff, like Julia Martinez, there is 

no recourse but to tribal authorities. 

But non-Indian plaintiffs may finesse the ICRA question and 

Martinez's barrier, because of Oliphant. When the plaintiff is 

white, the complaint against tribal authority can often be 

rephrased out of ICRA terms attacking the exercise of tribal 

power and turned into an attack on the very existence of tribal 

power over the non-Indian. 7 So again, now in the civil context 

and only for white plaintiffs, the precise terms of the ICRA take 

a back seat to the imprecise "inconsistent with their dependent 

status" test from Oliphant. 

My recommendation to the Commission is that it recommend to 

the President and the Congress that the mischievous Oliphant be 

legislatively overruled and the ninconsistent with their 

dependent status" test be taken away from the federal courts. 

Tribal sovereignty ought to remain in place unless the tribe 

surrenders it or Congress expressly takes it away.a Especially 

since Oliohant appears destined to evolve into a "White 

Plaintiffs Only• rule, its departure from the Indian law 

jurisprudential scene will.be unlamented. 

It is consistent with the Oliphant decision itself that 

Congress do away with it, since the decision is based on the 

7 see Gover & Laurence, Avoiding Santa Clara Pueblo v. 
Martinez--;--i Hamline L. Rev. 497 (1985). 

8 I would hope, of course, for some congressional 
disquietude toward doing the latter. These old, resilient, yet 
fragile sovereignties need nurturing, not pruning. 
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Court's view that Congress intended the result. The Court 

searched for and found an •unspoken assumption~ of Congress that 

tribes had no criminal jurisdiction over non-Indians. 9 I suggest 

that Congress now speak the opposite assumption. The Court wrote 

that " Indian tribes therefore necessarily give up their 

power to try non-Indian citizens of the United States except in a 

manner acceptable to Congress.nlO Congress should now state very 

clearly that the ICRA, with its habeas corpus entry into federal 

court, is exactly the manner acceptable to it. 

The congressional vehicle for overruling Oliphant should 

thus be the Indian civil Rights Act, which is why this proposal 

is being made to the Commission. In Oliphant, the Supreme Court 

recognized that the statute might have worked the kind of direct 

congressional recognition of tribal power over non-Indians that 

would have settled the question without any inquiry into what was 

"inconsistent with their dependent status. 011 In spite of some 

rather instructive legislative history of the ICRA, the Court 

found that.the statute was not sufficiently unequivocal regar~ing 

the legitimacy of tribal exercise of criminal jurisdiction over 

non-Indians to settle the matter. Congress now need only amend 

the ICRA to make clear to the Court what was unclear to it in 

Oliphant. 

9 Oliphant, 435 U.S. at 197-206. 

10 Id. at 210 (emphasis added). 

11 Oliohant, 435 U.S. at 195, n. 6. 
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Should Congress at the same time overrule Martinez? Strong 

tribal advocates would say "No.• People whose opinions I very 

much respect point to the vulnerability of poor tribes to 

harassing civil rights litigation in federal court, to the 

possibility of the smallest tribe being held to the most formal 

procedural due process requirements, to the unseemliness of 

airing before federal judges the most political of intra-tribal 

disputes, to the irony of exacting from old, old non-European 

governments compliance with latter-day tidbits of American 

constitutional law. 

There is much to be said for this position. On balance, 

however, I come out in favor of a very careful overruling of 

Martinez. Civil rights illl important, and only those whose 

notion of nrndian-nessn is more romantic than real think that 

Indian tribes are too pure to violate these important rights. 

The easiest case for federal court intrusion into tribal decision 

mak~ng is the one that is in place now: when tribes choose to 

incarcerate someone, federal habeas corpus is available to test 

the validity of the incarceration. 

Julia Martinez and others, however, need injunctive relief, 

not habeas corpus. And my position is that, within the 

guidelines set out below, the federal courthouse ought to be open 

to her, under the ICRA. The Martinez case, then, might be 

legislatively overruled, under these guidelines, briefly 

sketched: 
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An ICM plaintiff must first exhaust her tribal 
I 

remedies, This was the law as it was developing under 

the pre-Martinez ICRA. 12 Which remedies? All cf them. 

I am suspicious cf any exception fer so-called 

•fruitless• remedies. Often, under tribal procedures, 

the final appeal will be to the tribal council, a 

political body. I would require the plaintiff to take 

this step before suing under the ICRA, so as to avoid 

the federal court's having to determine whether 

internal tribal politics make such an appeal 

"fruitless." 

2. There should be a meaningful "amount-in-

controversy" requirement. Tribal governments are 

smaller, poorer and mere fragile than state 

governments. They are very vulnerable to the threat 

posed by frequent and extended litigation. They should 

be protected from all but the most important challenges 

to their actions. This requirement would be the civil 

analog cf the habeas corpus remedy in criminal matters. 

Just as habeas corpus requires that tribal action 

amount to detention before it is actionable, the 

12 See. e.g.• 0 1 Neal v. Cheyenne River Sioux Tribe, 482 
F.2d 1140 (8th Cir. 1973). 
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•amount-in-controversy• requirement would mean only 

major tribal actions would be reviewable.13 

3. Money damages should not be recoverable against the 

tribe. The doctrine of tribal sovereign illllllunity 

should not be abolished. Declaratory judgment should 

be the preferred remedy for prevailing plaintiffs, with 

injunctions available when necessary to effectuate the 

federal court's decision. An Ex parte Youngl4 

exception, to allow injunctions against tribal 

officers, but not against the tribe, seems appropriate. 

4. The "political guestion" doctrine should be applied 

liberally. The pre-Martinez history of ICRA litigation 

teaches that, if the case is overruled, many of the 

plaintiffs will be Indians suing their own.tribes over 

election-related controversies. For example, in White 

Eagle v. One Feather, 15 the Eighth Circuit was called 

upon to determine whether the •one person, one vote• 

13 I accept that the claims made in suits for injunctive or 
declaratory relief based on free speech, right to counsel or 
other important civil rights are often not reducible to monetary 
amounts. Such suits should not be inhibited by the amount-in
controversy requirement. I am thinking, instead, of suits such 
as Dry Creek Lodge. Inc. v. Arapahoe and Shoshone Tribes, 623 
F.2d 682 (10th Cir. 1980), where the plaintiffs were seeking an 
injunction against tribal action that allegedly deprived them of 
the value of their property. 

14 209 U.S. 123 (1908). 

15 478 F.2d 1311 (8th Cir. 1973). 
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constitutional requirement of Baker v. Carrl6 applied, 

under the ICRA, to tribal elections. It is easy to 

forget just how close the Supreme Court came, in~. 

to deciding that federal courts had no jurisdiction 

over-matters of apportionment. Under the ICRA, federal 

courts ought to rediscover that reluctance to intrude 

into political matters, and should dismiss what are 

essentially political controversies. Furthermore, the 

doctrine ought to be applied more liberally under the 

ICRA than it is under the Constitution: the statute, 

after all, is being imposed by the United States 

unilaterally on governments that have not ratified it. 

5. Federal court review should be on the tribal court 

record. if possible. This will have the laudable 

effect of encouraging litigants to undertake full and 

good faith advantage of the tiibal judicial system. Of 

course, some tribal courts operate rather informally, 

and the "record" will be not what a federal court is 

used to. The ICRA should not be written or read to tax 

tribal judicial systems beyond their ability to bear. 

Tribal court records may be in a native tongue, and 

that should be the federal court's proble:11, not the 

tribal court's. Much of the record might be tape 

recorded oral presentations. Sometimes, perhaps, the 

16 369 U.S. 186 (1962). 
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federal court will have no choice but to take 

supplementary evidence. But the requirement that the 

federal court look first to the record of the tribal 

court will help to keep the ICRA from being 

destructively intrusive. 

6. The substantive provisions of the ICRA should be 

read with respect for both traditional tribal ways and 

for valid. modern innovation. The federal courts were, 

on the whole, rather respectful of tribal tradition in 

the pre-Martinez ICRA cases. 17 This respect should 

continue, and the federal courts should be reluctant 

to strike down tribal tradition in the name of Anglo

American legal philosophy. But, too, tribes should not 

be required under the ICRA to remain frozen in pre

Colombian days, in the name of deference to tribal 

tradition. Indian tribes, like all governments, have a 

desire to evolve to meet modern problems, and new 

tribal solutions are also entitled to federal court 

deference. On the other hand, the 8 take the tail with 

the hide" theory of cases like White Eagle v. One 

Feather,18 which holds that Anglo-American standards 

17 Many cases might be cited here; perhaps the most 
instructive case in this regard was the federal district court 
opinion in Martinez itself, 402 F. Supp. 5 (D.N.M. 1975). 

18 478 F.2d 1311 (8th Cir. 1973). 
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may be applied when the tribe adopts an Anglo-American 

institution, seems unobjectionable. 

I do not have the time here, nor would I ask the 

Commission's patience, to explore these guidelines in the detail 

they deserve. Furthermore, it is folly to propose any ICRA 

revision in detail until the Commission completes its 

investigation of exactly who needs civil rights protection before 

tribal courts and why. In answering those questions, it is 

important not to conclude, based on Oliphant, that non-Indians 

are not in need of any protection. Oliphant is a case whose time 

has passed and which ought to be legislatively reversed. Most 

important for a happy outcome of these deliberations is that they 

be undertaken with an appreciation of the importance of tribal 

sovereignty as a basic tenet of American Indian law, If the 

Commission, the President and the Congress go about their 

deliberations with a respect both for the rights of individual 

American citizens and for the old, old governments that were here 

first, then I trust that the details will work themselves out. 

Federal law in general, and the ICRA in particular, must remain 

flexible enough to advance the interests of tribal sovereignty 

and individual rights. 

Respectfully submitted, 

Robert Laurence 
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APPENDIX 

Publications on Indian Law by Robert Laurence 

on the "Quiet" Abrogation of Indian Treaties and the Proper
Reading of United States v. Dion. 4 J. Land Use & Envtl. L. 
(1988). 

Learning to Live with the Plenary Power of Congress over the 
Indian Nations, 30 Ariz. L. Rev. __ (1988). 

Justice Thurgood Marshall and the Problem of Indian Treaty 
Abrogation (with Hanna), 40 Ark. L. Rev. 797 (1987). 

Avoiding Santa Clara Pueblo v. Martinez: The Litigation in 
Federal Court of Civil Actions under the Indian Civil Rights Act 
(.with Gover), 8 Hamline L. Rev. 497 (1985). 

Service of Process and Execution of Judgment on Indian 
Reservations, 10 Am. Indian L. Rev. 257 (1984). 

Thurgood Marshall's Indian Law Opinions, 27 How. L.J. 3 (1983). 

The Indian Commerce Clause, 23 Ariz. L. Rev. 203 (1981). 
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My name is Robert N.. Clinton. I am a Professor of Law at the University of 

Iowa College of Law. I regularly teach and write in the fields of Native American 

law, constitutional law, and federal courts. I want to thank the United States 

Commission on Civil Rights and its staff, including particularly Brian Miller, for the 

kind invitation to testify today on questions of enforcement of the Indian Civil Rights 

Act in Indian country that have been the subject of these hearings. I am here at the 

invitation of the Committee and propose only to express my own personal views and 

opinions as a teacher and scholar active in the field of Indian affairs. I am not here 

representing any tribe or group. The views I offer will be purely my own and do not 

represent the perspectives. of my employer. 

My practice and academic experience in Indian law involves review of many of 

the federal, state, and, to a lesser extent, tribal judicial decisions and academic 

literature interpreting and enforcing the provisions of the Indian Civil Rights Act. 

Since J neither live nor work on a daily basis in Indian country, my knowl~dge of the 

routine functioning of tr:ibal governments is more anecdotal and epis09ic, lacking the 

systematic breadth that I Jpresume has been supplied to this Commission by tribal 

governmental officials and other Indian leaders in the tribal community who have daily 

experience with the issues raised by the Act. It is to such tribal and Indian com

munity leaders that the Commission should primarily look for guidance in the state of 

enforcement of the Indian Civil Rights Act and any proposals for changes in institu

tional arrangements for enforcing the Act certainly should be coordinated with such 

affected tribal governments. Since Indian tribes have their own experienced political 

leaders, I certainly would not presume to speak for any Indian peoples. Thus, my 

comments today will focus primarily on the law governing the enforcement of the 

Indian Civil Rights Act, rather than on the experience of tribal members and non

members with their tribal governments. 

While the focus of today's hearings centers on the role of the Bureau of 

Indian Affairs (BIA) in the enforcement of the civil rights portions of the Indian Civil 
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Rights Act, 28 U.S.C. §§ 1301-03 (ICRA), this issue cannot be understood without 

taking into account the larger context in the which the BIA performs that role. 

Thus, my statement today will focus on a number of interrelated issues, including (1) 

the scope, policy, and enforcement of the ICRA; (2) the development of tribal 

enforcement mechanisms for the ICRA; (3) the enforcement of the ICRA in state and 

federal courts, including proposals for reform; and, finally, (4) theappropriate role of 

the BIA, if any, in the enforcement of the ICRA. 

Scope, Policy, and Enforcement of the Indian Civil Rights Act 

In order to understand the complex legal problems confronting the enforcement 

of the Indian Civil Rights Act, one must recognize that the ICRA is an awkward and 

controversial statute that Congress enacted in 1968 as a result of a very confused set 

of hearings. These hearings reflected a lack of agreement on the basic problem 

Congress sought to remedy through the legislation and a seeming lack of full under

stand of the nature of I°ndian tribal government. In his public pronouncements on the 

ICRA, Senator Sam Ervin of North Carolina, th~ Chairman of the Senate Judiciary 

Committee, and others seemed genuinely confused as to whether the goal of their 

legislation was to extend constitutional rights to Indians, whom Senator Ervin at 

various points seemed to wrongly perceive did not have such rights,Y or, rather, to 

1. Since at least the Act of June 2, 1924, ch. 233, 43 Stat. 253, Indians born in 
the United States have been citizens of the United States and of the states in which 
they reside. As such, they have the full rights of any citizen against federal and 
state government. The Congressional confusion confusion arose becausefederal court 
decisions correctly had rioted that most of the civil rights limitations available in the 
original Constitution, the Bill of Rights, and most of the other amendments by their 
terms apply only to federal or state governments. There were no federal constitu
tional limitations on tribal governments beyond those, such as the Thirteenth Amend
ment limitation on slavery and involuntary servitude, that apply to all persons within 
the United States. See e.g., /nreSahQuah, 31 F. 327 (D. Alask. 1886) (thirteenth 
amendment is absolute ban on slavery everywhere in the United States and barred 
Tlingit Indians from holding slaves). Consequently, prior to the enactment of the 
ICRA, courts generally held that various constitutional civil provisions did not apply 
to tribal governments because such governments were separate domestic dependent 
nations and were not arms of either federal or state governments covered by the 
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' apply and enforce against tribal governments some or all of the rights guaranteed by 

the constitutional against state or federal government. This lack of clarity of purpose 

produced a statute that seems to misperceive the basic nature of tribal government 

and one which, quite properly, did not make rights held against tribal governments 

identical to the civil rights the Constitution guarantees against federal or state 

governments. 

The confusion evident in Congress' approach to ICRA is most evident in the 

inclusion of certain guarantees in the 25 U.S.C. § 1302 that at best could only be 

awkwardly accommodated within the structures of then existing tribal governments and 

at worst were inconsistent with many tribal governing traditions. For example, 25 

U.S. C. § 1302(9) prohibits Indian tribes from "pass [ing] any bill of attainder." The 

aversion to legislative imposition of punishment that surrounds the bill of attainder 

clause derives from Anglo-American notions of separation of powers in which legisla

tures formulate and enact criminal law and courts enforce it. In federal and state 

constitutional jurisprudence, this idea of separation of powers is constitutionally 

enshrined in the structure of our fundamental governing documents. At the time of 

the enactment of the ICRA, however, no tribe of which I am aware had any constitu

tional structure that facilitated, let alone protected, separation of powers and the idea 

was inconsistent with both tribal traditions and formal.tribal constitutions which 

generally only created a relatively omnipotent tribal council, as a legislative branch, 

terms of the constitution. In Native American Church ,V. Navajo Tribal Councll, 272 
F.2d 131 (10th Cir. 1959), for example, the Tenth Circuit said "No provision in the 
Constitution makes the First Amendment applicable to ,Indian nations * * * . " See 
also, Bartav. Ogallala Sioux Tribe, 259 F .2d 553 (8th Cir. 1958); Martinez v. Southern 
Ute Tribe, 249 F .2d 915 (1957); Toledo v. Pueblo de Jemez, 119 F. Supp. 429 (D. N.M. 
1954). The pre-lCRA case law therefore did not indicate, as Senator Ervin's state
ments sometimes suggested, that Indians lacked constitutional rights. Rather, the 
prior case law, recognizing the separate sovereignty of Indian tribes, held that 
provisions of the federal constitution that limited the operations of federal and state 
governments did not apply to tribal governments in their dealings either with Indians 
or non-Indians. Tribes, like states, of course were free to establish bill of rights 
guarantees in their own tribal constitutions. 
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to exercise the sovereignty vested in the tribe. Then and now, most tribal constitu

tions are structured more like the government of the United States under the Articles 

of Confederation, which incidentally did not contain any bill of attainder limitation, 

than like the three-headed constitutional governments of the United States and the 

states. When, after passage of the ICRA, lawyers ultimately carefully analyzed 

application of the separation of powers theory of the bill of attainder restraint to 

tribal government they were forced to conclude that the clause could not be enforced 

with respect to tribal governments in the same fashion it was with respect to federal 

or state governments. The result was compelled because tribal governments lacked 

the constitutionally derived concept of separation of powers and the courts properly 

concluded that Congress had not meant to impose such a doctrine on them in enacting 

the ICRA. Such efforts to enforce the bill of attainder provisions produced at best 

an awkward accommodation of the realities of tribal government to the artificially 

derived theory of the ICRA.Y 

Similarly, insofar as certain provisions of the ICRA imposed on Indian tribes 

certain aspects of the Bill of Rights derived from Anglo-American notions of the 

adversary process, such as the right of confrontation, the right to retained counsel, 

and the right to criminal jury trial, they ignored the fact that traditionally many 

Indian tribes, like many European judiciaries, had been organized around a more 

inquisitorial model of adjudication. Accommodating such newly imposed procedural 

requirements meant more than merely affording new rights, it meant adapting, 

changing, and partially rethinking the basic notions of the tribal governing process, 

accommodating it to an externally derived standard of conduct, not always fully 

supported by tribal governmental leaders or members. 

Where these inconsistencies between Indian cultural traditions and the dictates 

of the proposed I CRA were made clear, Congress responded du ring the hearings on the 

2. See e.g., Dodge v. f':lakal, 298 F. Supp. 26 (D. Ariz. 1969). 
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ICRA by preferring the preservation of the tribal tradition. For example, Congress 

removed a proposal to include a guarantee against the establishment of religion when 

it was pointed out that a number of traditional tribal governments, such as those of 

the New Mexico Pueblos, were in essence theocracies and that adoption of such a 

provision would destroy or alter the basic nature of the affected tribal government. 

Similarly, the ICRA contains no provision guaranteeing any jury trial right in civil 

cases. Thus, Congress recognized that jot-for-jot incorporation and application of Bill 

of Rights guarantees to tribal governments with fundamentally different structures 

than federal and state governments did not make sense. Where, as in the case of the 

establishment clause, such inconsistencies were brought to its attention, Congress 

remedied them in favor of preservation, rather than destruction, of the tribal tradi

tions. Unfortunately, as noted above, not all such inconsistencies were cured before 

the legislation was enacted into law. 

Further indication that.the Indian Civil Rights Act does not require jot-for-jot 

incorporation and application of Bill of Rights guarantees, with interpretation identical 

to that applied when the clauses are enforced against federal or state governments, is 

found in the very language of the ICRA. The ICRA, for example, guarantees a right 

to the criminally accused "at his own expense to have the assistance of counsel for 

his defense," while the Constitution also guarantees a right to appointed counsel in .. 
federal and state courts. Contrast, 25 U.S. C. § 1302(6) with Argerslnger v. Hamfln, 

407 U.S. 25 (1972). Perhaps the most interesting discontinuity between the ICRA and 

federal Bill of Rights limitations involves the right to jury trial. Under 25 U.S.C. § 

1302(10), the right to criminal jury trial of not less than six persons is guaranteed to 

for any offense punishable by imprisonment, even though the criminal sentences 

imposed by tribal courts are expressly limited by§ 1302(7) to a six month incarcera

tion or a fine of $500 or both. By contrast, the United States Constitution guaran

tees no right to jury trial in state court for crimes punishable at the same level as 
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the maximum punishment authorized for tribal courts. Duncan v. Louisiana, 391 U.S. 

145 (1968). In short, in this instance the guarantees of the ICRA not only mean 

something· different than similar guarantees of the Bill of Rights and the fourteenth 

amendment, they also provide more constitutional protections in tribal forums than the 

United States Supreme Court has deemed necessary for state tribunals. 

It therefore is evident that the question of whether the ICRA is being 

adequately enforced in Indian country involves a complex issue that cannot be 

answered in simple terms, or with simple solutions. With respect to tribal govern

ments, the ICRA demonstrably cannot, has not, and should not involve jot-for-jot 

incorporation of constitutional guarantees of the Bill of Rights and the fourteenth 

amendment. Congress and the tribal governments that have primary responsibility for 

enforcing the ICRA both recognize that some process of interpretation and construc

tion of the provisions of the ICRA in light of tribal traditions and the circumstances 

of tribal government is necessary and appropriate. This Commission therefore should 

recognize that mere noncompliance of a tribal government with analogous constitu

tional limitations that might be imposed on federal or state government does not 

necessarily indicate a violation of the ICRA if valid policy reasons exist for adapting 

the ICRA protection to the exigencies and circumstances of tribal government. 

An illustration of this problem is found in the guarantee of the right to 

retained counsel found in § 1302(6). In the American legal system the guarantee of 

the right to appointed and retained counsel in criminal cases protected by the sixth 

and fourteenth amendments operates in contexts where both judge and prosecutor are 

almost invariably law trained attorneys. In some tribes, particularly smallertribes, the 

judge and the prosecutor may be non-lawyers specially trained for their jobs in 

training schools established for Indian judges and for tribal legal representatives by 

the American Indian Court Judges Association and other organizations. In this 

context affording, or even requiring, a lay cou_nsel who has no formal law degree or 
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admission to a state bar should satisfy the requirements of§ 1302(6), even though it 

might not be acceptable in federal or state courts with different institutional arrange

ments. Indeed, smaller tribes that employ few, if any, persons with formal legal 

training in their judiciaries or their prosecutorial staffs quite reasonably fear that 

allowing members of the state bar to represent the defense will unfairly balance their 

tribal criminal processes in favor of the defendant. Such tribes therefore may restrict 

tribal bar membership to members of the tribe or to all persons who are separately 

admitted to the tribal bar. Accommodation of such variance in the institutional 

settings of tribal government within the ICRA must be recognized if tribal govern

ments are to grow and develop into more sophisticated institutions for the governance 

of Indian country. It should be recalled that most state.bars functioned for well over 

a century after the adoption of the Constitution and the Bill of Rights with bar 

admission requirements that did not necessitate formal legal education. 

l he fundamental question therefore that should be asked by this Commission 

and by Congress is whether tribal governments are providing, as required by the 

ICRA, the rudimentary aspects of due process, free speech, equal protection and 

related rights that are required for a fair, free, and democratic government. The 

question is not whether the tribal governments are providing jot-for-jot protection of 

rights that would be guaranteed against state or federal governments in their courts. 
Mt' ,v} 

Growth of Tribal Remedies for Indian Civil Rights Act Violations 

The process of growth and development of a governmental and judicial 

systems and evolutions in the sophistication of mechanisms for the enforcement of 

civil rights guarantees were gradual historical developments in the United States, 

focused primarily on the post-World War 11 era. Similarly, that development in Indian 

country, while remarkably rapid in the twenty years since the adoption of the ICRA, 

also will take some time and evolution. As Nathan Margold wrote in 1942 in the 
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introduction to the first luminary treatise in this field, F. Cohen, Handbook of Federal 

Indian Law: 

[T]he groups of human beings with whom Federal Indian law is immed
iately concerned have undergone, in the century and a half of our 
national existence, changes in living habits, institutions, needs and 
aspirations far greater than the changes that separate from our own 
age the ages for which Hammurabi, Moses, Lycurgus, or Justinian 
legislated. Telescoped into a century and a half, one may find changes 
in social, political, and property relations which stretch over more than 
30 centuries of European civilization. The toughness of law which 
keeps it from changing as rapidly as social conditions change in our 
national life is, of course, much more serious where the rate of social 
change is 20 times as rapid. 

What is most remarkable about the twenty year history of the enforcement of 

the Indian Civil Rights Act is not how far tribal governments are in the enforcement 

of the ICRA from federal or state courts, but, .rather, how close they have come in a 

very short twenty year span of time to reaching a level of development in the 

enforcement of civil liberties that took almost a century and half of development in 

federal and state courts. While the over 127 tribal courts and the over 200 organized 

tribal governments recognized today may not always uniformly enforce civil liberties 
.. 

guarantees of the ICRA with the same judicial independence and aggressive style that 

in recent years sometimes made federal courts so unpopular with federal and state 

governments, it is truly remarkable that they have progressed rapidly quite far. In a 

span of twenty years most of them have probably progressed, in my judgement, at 

least to the point that federal and states courts reached in their enforcement federal 

constitutional guarantees other than those protecting racial equality prior to World 

War II after a century and half of national experience with a Bill of Rights. On the 

other hand, judicial decisions from other tribes suggest that many have far surpassed 

this minimal floor and rival some contemporary state governments in the rigor with 

which they enforce the civil liberties represented in the ICRA. 

In short, I basically agree with the excellent analysis of tribal enforcement of 

the I CRA offered by Alvin Ziontz, one of the foremost practicing attorneys with wide 
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background and experience in Indian country, in his excellent article on the ICRA, 

After Martinez: Civil Rights Under Tribal Government, 12 U. Cal. Davis L. Rev. 1 

(1979). Mr Ziontz argued that the institutional setting of federal courts differed 

greatly from tribal courts because tribal judges, like state courts, lacked any concept 

of judicial independence and tribal constitutions also lacked a constitutionally based 

concept of separation powers. He further argued that the American system of judicial 

review is "most attributable to the system of checks and balances created by the 

United States Constitution," a system obviously lacking in most tribal constitutions 

and which· Congress had not meant to impose on tribes in enacting the ICRA. Mr. 

Ziontz properly indicated that the development of judicial review in tribal forums 

would be a gradual, rather than an instantaneous, deyelopment in the aftermath of 

Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) (holding that no federal remedy 

exists for civil violations of the ICRA and that Congress intended the primary remedy 

to rest with tribal governments). That de.velopment in the sophistication of tribal 

governments in enforcing civil liberties protections currently is being propelled by the 

fact that these governments have the primary responsibility for the enforcement of 

the ICRA. Any effort by this Commission to recommend a shift in primary respon

sibility for enforcing the ICRA away from tribal governments and to others, such as 

the federal courts or the Bureau of Indian Affairs (BIA), in my judgement, ultimately 
.... " 

will retard further progress In encouraging Indian tribal governments and courts to 

shoulder the political responsibility for the enforcement of the ICRA guarantees. 

From my anecdotal experience and reading of the few reported tribal cases, remark

able progress has been made in tribal governments on this question in a brief period 

of time. While, as with federal or state governmental protections of civil liberties, 

isolated examples of even gross abuse still can be cited, they should not detract from 

the overall evidence of progress in tribal enforcement of sometimes alien and often 
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confusing ICRA protections. The published tribal court decisions~/ strongly suggest 

an increased receptivity of tribal judges to ICRA claims and careful, dispassionate, 

and sometimes courageous efforts of tribal judges and other governmental leaders to 

resolve such claims notwithstanding the restricted institutional setting of their lack of 

judicial independence and the lack of a clear constitutional concept of separation of 

powers in most tribes .1/ Indeed, some of these cases, such as the Chapoose case, 

reflect tremendous tribal judicial heroism in holding that a tribal government that 

controls the judicial appointments and tribal court had no authority to curtail that 

court's power to entertain such ICRA issues. It truly would be ironic in the face of 

such herculean recent developments in tribal governments if any recommendations to 

3. One problem faced by this Commission or others seeking systematic information 
about the behavior of tribal courts and governments relative to the enforcement of 
the ICRA is the lack of any systematized system of reporting of tribal court decis
ions. While the Indian Law Reporter recently has undertaken to report such decisions 
there is not systematized system by which tribal courts routinely send all their 
decisions to that source or some other private or public publisher for collection and 
publication. One recommendation this Commission could make that indirectly would 
assist tribal judges, lawyers, and others interested in the decision of tribal govern
ments on ICRA and other matters would be to request or require tribal courts 
receiving federal program support funds for their judicial systems to send their 
written orders and decisions to the Indian Law Reporter or some other private ,:,r 
public source for collection and publication. The great increase in the number of 
such opinions being submitted for publication may _require federal funding to support 
the systematic collection of such materials since the commercial market for such 
materials may be comparatively narrow, thereby making unsupported publication 
economically impracticable. The objective of any such effort, whether through federal 
program support or otherwise, should be to assure that these decisions are published 
at price that many financially strapped tribal governments can afford. 

4. See e.g., In the Matter of the Colville Tribal Jail, 13 Indian Law Rptr. 6021 
(Colv. Tr. Ct. 1986) (protecting rights against cruel and unusual punishment); Chapoose 
v. Ute Ind/an Trfbe of the Uintah-Ouray Reservation, 13 Indian Law Rptr. 6023 (Ute 
Tr. Ct. 1986) (finding denial of due process by vesting power to enforce tribal 
enrollment ordinance in tribal business committee and withdrawing jurisdiction from 
tribal courts); United States v. Myers, 12 Indian Law Rptr. 6003 (Hoopa Valley Ct. 
App. 1984) (protection of accused's speedy trial right); Miller v. Crow Creek Sioux 
Tribe, 12 Indian Law Rptr. 6008 (lntertribal Ct. App. 1984) (same); United States v. 
Brooks, 12 Indian Law Rptr. 6021 (Hoopa Valley Ct. App. 1984) (protection of ac
cused's rights against unlawful search and seizure); Turtle Mountain Bandof Chippewa 
Indian v. Parisien, 1 Tribal Court Reporter§ A 95 (1979) (protection of due process 
right to hearing in dismissal of tribal employee). 
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shiftthe burden of ICRA enforcement elsewhere, including the BIA~ that might emerge 

from these hearings retards future progress in tribal governments in the area of civil 

liberties enforcement by removing primary tribal governmental responsibility for such 

questions. 

Enforcement of the Indian Civil Rights Act in Federal and State Courts 

In Pueblo v. Martinez, 436 U.S. 49 (1978), the United States Supreme Court 

held that no federal cause of action could be implied in the lndian Civil Rights Act 

that would permit federal district courts to entertain civil claims brought under the 

ICRA. This decision was based primarily on the Court's view that Congress had not 

meant to infringe on the fundamental principle of lndia_n tribal self-government when 

it enacted the ICRA, a point that the Court derived from a careful analysis of the 

legislative history of the ICRA. The Court recognized that in 25 U.S.C. § 1303 

Congress provided an institutional federal habeas corpus remedy for the violation of 

the ICRA in criminal cases that was substantially equivalent to, and possibly more 

intrusive than,~/ that afforded against state governments in 28 U.S. C. §§ 2241, 2254. 

The Supreme Court treated this remedy as the exclusive federal cause of action 

created under the ICRA to enforce its provisions in nontribal judicial forums. This 

decision therefore left the primary responsibility for enforcing the civil provisions of 

the ICRA with tribal governments, often through tribal courts. The Court also 

recognized that in tribes, such as the Santa Clara Pueblo, which lacked a separate 

court structure and handled resolution of disputes through other tribal governance 

5. The decisions construing "custody" for purposes of the remedy available to 
state prisoners under 28 U.S. C. §§ 2241 and 2254 construe that term more narrowly 
than the federal courts have construed the term "detention" in 25 U.S. C. § 1303. In 
particular, monetary fines, a not uncommon form of tribal criminal sentence, are 
treated as a form of detention authorizing federal habeas under25 U.S. C. § 1303, e.g., 
e.g., Sett/erv. Lameer, 419 F.2d 1311 (9th Cir. 1969), while the cases interpreting the 
custody requirement of 28 U.S. C. §§ 2241, 2254 afford no remedy to state prisoners 
whose only criminal sentence involves a monetary fine. E.g. Edmunds v. Won Bae 
Chung, 509 F.2d 39 (9th Cir.), cert. denied 423 U.S. 825 (1975) . 
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processes, that "[n]onjudicial tribal institutions have also been recognized as com

petent law-applying bodies." 

Since the decision in Martinez, litigants, occasionally with the cooperation of 

federal courts, have been adept at advancing creative vehicles to evade the result of 

that case. In a number of decisions, courts or litigants either have distinguished 

Martinez or sought to find other vehicles for bringing ICRA claims into the federal 

courts, such as 42 U.S. C. § 1985(3) .§/ Such efforts are, in my judgment, misguided 

and I regard the Dry Creek Lodge casJ-1, the most obvious case of this type, to be 

wrongly decided since these approaches undermine the central thrust of the Congres

sional mandate to protect Indian tribal sovereignty over such matters that the United 

States Supreme Court recognized in the Martinez case. 

There is one area, however, in which federal and state courts already have a 

legitimate role to play in the enforcement of the ICRA. When the judgments or 

. orders or tribal courts or governments are bought into federal or state courts for 

enforcement under the full faith or credit statute, 28 U.S.C. § 1738, or under doc

trines of intergovernmental comity,.!!/ such federal or state courts rightly can and 

6. See e.g., Dry Creek Lodge, Inc. v. Arapahoe&ShoshoneTrlbes, 623 F.2d682 
(10th Cir. 1980); Runs After v. United States, 766 F.2d347 (8th Cir. 1985) (§ 1985(3) 
claim rejected); Shortbu/1 v. Looking Elk, 677 F.2d 645 (8th Cir. 1982) (same); 
Goodface v. Grassrope, 708 F.2d335 (8th Cir. 1983) (same); see generally, Gover & 
Laurence, Avoiding Santa Clara Pueblo v. Martinez: The Litigation In Federal Court of 
Civil Actions Under the Indian Civil Rights Act, 8 Hamline L. Rev. 497 (1985). 

7. Dry Creek Lodge, Inc. v. Arapahoe&ShoshoneTrlbes, 623 F.2d682 (10th Cir. 
1980.) 

8. The cases are badly split on whether federal or state deference to and 
enforcement of tribal laws and judgments is compelled by doctrines of intergovern
mental comity applied to the judgments of foreign governments under the rule of 
Hilton v. Guyot, 159 U.S. 113 (1895) orwhether such intergovernmental cooperation is 
required by federal law under dictates 28 U.S. C. § 1738. While the full faith and 
credit clause of article VI of the Constitution applies only to judgments and laws of 
"every other State," the language of section 1738 is intentionally broader and 
requires "courts within the United States" to accord full, faith, and credit to acts, 
records, and judicial proceedings of "any State, Territory, or Possession ofthe United 

278 



Exhibit No. 11 (cont.) 

have examined the questions of whether the judgment complies with the due process 

requirements of the ICRA or whether it was "rendered under a system of law reason

ably assuring the requisites of an impartial administration of justice." E.g., Red Fox 

v. Red Fox, 23Or. App. 393,542 P.2d918 (1975).W Thus, in cases where tribal laws 

or judicial proceedings require extraterritorial enforcement byfederal or state courts, 

review by the enforcing court of tri!:ial compliance with the due process elements of 

the ICRA is already a legitimate part of existing law. 

States." Over 130 years ago, the Supreme Court interpreted a similarly phrased 
statute involving recognition of administrators of estates appointed in the territories 
to cover Indian tribal governments. Mackey v. Coxe, 59 U.S. (18 How.) 100.(1855). 
Other early cases extended the same principle to tribal judgments in other types of 
cases. E.g., Hayes v. Barringer, 168 F. 221 (8th Cir. 1909); Busterv. Wright, 135 F. 
947 (8th Cir. 1905); Raymond v. Raymond, 83 F. 721 (8th Cir. 1897); Standley v. 
Roberts, 59 F. 836 (8th Cir. 1894), appeal dismissed 166 U.S. 1177 (1896). These 
venerable cases suggest that section 1738 should be interpreted to require federal and 
state courts t_o accord full faith and credit to tribal court proceedings as judgments 
of a "Territory," and some modern decisions have accepted that approach. E.g., Jlmv. 
CIT Financial Services Corporation, 87 N .M. 362, 553 P .2d 751 (1975); see also, In re 
Lynch's Estate, 92 Ariz. 354, 377 P.2d 199 (1962). Other courts have ignored or 
rejected this interpretation of section 1738, but still afford deference to tribal court 
judgments under principles of judicial comity. E.g., Red Fox v. Red Fox, 23 Or. App. 
393, 542 F.2d 918 (1975); Begay v. Miller, 70 Ariz. 380, 222 P.2d 624 (1950). For 
purposes of the point at issue in these hearings, the question of whether enforcement 
of tribal court laws and judicial proceedings is required by section 1738 or inter
governmental comity is irrelevant since a requisite of affording full faith and credit 
involves assuring that the judgment complied with due process of law, Pennoyer v. 
Neff, 95 U.S. (5 Otto) 714 (1877), and the principle of intergovernmental comity 
applied in the United States requires the enforcing court, in this instance federal or 
state courts, to examine, as the court put it in the Red Fox case, citing Hilton v. 
Guyot, whether the judgment was rendered "under a system of law reasonably assuring 
the requisites of an impartial administration of justice." 

9. In Red Fox, the state court afforded comity to a tribal court divorce decree 
after assuring itself that the procedures used in the tribal court, including in par
ticular the exclusion of one party's retained attorney who was not a member of the 
tribal bar from representing the party in the proceeding while affording the party the 
right to representation through a tribal "spokesman" authorized to practice before the 
tribal courts, comported with the rudiments of fair procedure. The opinion is a little 
confused because the court stopped short of directly addressing the ICRA claims since 
the question was then pending in federal district court in pre-Martinez litigation 
which could not be brought today into federal court. I do not regard the Martinez 
decision as precluding this type of review by federal or state enforcing courts in full 
faith and credit or comity cases. I further believe that the state court in Red Fox 
could and should have fully disposed of the ICRA issues had they not already been 
pending in a federal forum. 
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The present institutional role of federal and state courts in the enforcement of 

the ICRA seems to establish the appropriate allocation of power. It has placed the 

primary responsibility with tribal governments and has caused tribal institutions to 

assume greater responsibility for the enforcement of these civil liberties guarantees, 

thereby accounting for much of the recent progress in tribal courts and other forums 

in developing more sophisticated mechanisms and approaches for dealing with such 

questions. Undermining the allocation of authority established in Martinez, in my 

judgment, would demoralize tribal governments and retard or even set back these 

productive developments. In short, while I recognize that isolated abuses of the ICRA 

by tribal governments can be cited, just as I believe that one can cite violations of 

the United States Constitution by federal and stategovernments, I remain unconvinced 

that there is a systematic problem with tribal court remedial structures that requires 

a general remedy. 

Were I convinced, however, that some federal judicial oversight of tribal 

governmental compliance with the I CRA is needed, the remedy I would support would 

be far different from wide-spread and often unsophisticated federal district court 

intrusion into tribal governmental processes that existed before the Supreme Court's 

decision in Martinez. The specter of federal judges interfering with tribal govern

mental decisionmaking or otherwise serving as an quasi-appellate court for tribal 

judges, was demoralizing to the development of tribal self-governing institutions. 

Furthermore, outside of the writ of habeas corpus, state court judgments generally are 

not subjected to the such destabilizing and demoralizing review by federal district 

judges where some constitutional violation is alleged. Rather, the exclusive remedy in 

such civil cases usually requires the disaffected party to seek review from the United 

States Supreme Court under 28 U.S. C. §§ 1257 or 1258 . If the Commission were to 

conclude, quite contrary to my own tentative views on this question, that a federal 

judicial remedy is required for tribal judicial noncompliance with the requirements of 
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the ICRA, I would suggest that it model its recommendation on the provisions of 

sections 1257 and 1258. 

Over the past decade, Congress has amended a number of laws to afford tribal 

governments the same status as state or municipal governments for various federal 

policy purposes. In the Indian Tribal Tax Status Act, Pub. L. 97-473, Title II, 96 

Stat. 2607-11 (amending various sections of Title 26), Congress amended the Internal 

Revenue Code to give tribal governments the tax exempt status and bonding authority 

enjoyed by state and municipal government. Congress also has amended a number of 

environmental protection statutes to authorize tribes to submit enforcement plans to 

assume a role in the planning, management, and enforcement of such e_nvironmental 

regulations in a manner equivalent to that afforded to the states under the legisla

tion . 10/ Indeed, in affording the federal habeas corpus remedy provided for in 28 

U.S.C. § 1303, Congress afforded those detained under tribal authority a remedy 

substantiall5' equivalent to that provided to those detained under state authority in 28 

U.S. C. §§ 2241 and 2254. Assuming one believed, as I do not, that serious systematic 

problems in the enforcement of the ICRA existed in tribal governments throughout 

Indian country and that leaving final resolution of civil ICRA questions with tribal 

forums therefore inadequately protected ICRA rights on most or all of the nation's 

Indain reservations, I would submit that the next logical incremental step which would 
~ .,.,., 

facilitate federal oversight, would be to afford a vehicle for United States Supreme 

Court review of the final decisions of tribal forums in cases or controversies under a 

model that is substantially equivalent to that provided for review of state court 

decisions or the decisions of the courts of Puerto Rico under 28 U.S.C. §§ 1257 and 

1258. While I neither currently support such a change in federal law nor believe that 

10. Pub. L. 99-499, 100 Stat 1615, amending 42 U.S.C. § 9601(36) (authorizing 
Indian tribe to apply, like a state, to carry out enforcement actions under the 
su·perfund legislation);. Pub. L. 99-339, §302(b)(l), lO0Stat. 666, amending42 U.S. C. § 
300f(10) (Safe Drinking Water Act); see also, 33 U.S.C. § 1362(4) (Federal Water 
Pollution Control Act). 
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it is needed, I have drafted the following provision for the benefit of the Commission 

to illustrate how such a provision could be structured: 

§ 1260 Tribal Forums; appeal; certiorari 

Final judgments or decrees rendered in cases or controversies by 
the courts or other forums of Indian tribes with a governing body duly 
recognized by the Secretary of the Interior may be reviewed by the 
Supreme Court as follows: 

(1) By appeal, where is drawn in question to validity of a treaty 
or statute of the United States and the decision is against its validity. 

(2) By appeal, where is drawn in question the facial validity of a 
statute, ordinance, resolution or other legislative act of an Indian tribe 
with a governing body duly recognized by the Secretary of the Interior 
on the ground of its being repugnant to the Constitution or the 
provisions of the Indian Civil Rights, 25 U.S. C. § 1301-03, protecting 
the rights of persons against tribal governments and the decision is in 
favor of its validity. 

(3) By writ of certiorari, where the validity of a treaty or 
statute of the United States is drawn in question or where the validity 
of a statute, ordinance, resolution or other legislative act of an Indian 
tribe with a gov.erning body duly recognized by the Secretary of the 
Interior is drawn in question on the ground of.its being repugnant to 
the to the Constitution or the provisions of the Indian Civil Rights, 25 
U.S.C. § 1301-03, protecting the rights of persons against tribal 
governments; where is drawn in question the validity of the applications 
of a statute, ordinance, resolution or other legislative act of an Indian 
tribe with a governing body duly recognized by the Secretary of the 
Interior on the ground of its being repugnant to the Constitution or 
the provisions of the Indian Civil Rights, 25 U.S. C. § 1301-03, protect
ing the rights of persons against tribal governments and the decision is 
in favor of its validity; or where any right, title, privilege, or immunity 
is specifically set up or claimed under the Constitution, treaties, or 
statutes of, or commission held or authority exercised under, the United 
States. 

Under this draft provision, the Court's discretionary writ of certiorari jurisdiction, 

"'"'~ rather than an appeal of right, would constitute the primary method ei .. hi~ review 

of the decisions of tribal forums adjudicating civil ICRA questions. The provision 

therefore would accord tribal decisions the same presumptive correctness and respect 

accorded to the final decisions of state courts on federal constitutional and other 

civil liberties questions. As with the states, adoption of this provision also would 

provide an alternative method to the writ of habeas corpus for review of tribal 
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compliance with ICRA guarantees to those convicted of crimes in tribal court. This 

provision has the advantage of retaining tribal forums as the front line of defense of 

ICRA protections against the actions of tribal officials, thereby respecting the dignity 

of Indian tribal sovereignty, protected in Martinez. Furthermore, since this provision 

would apply only to the final judgments and orders of tribal forums, it would amelior

ate the demoralizing and destabilizing interlocutory interference with on-going 

operations of developing tribal governments and forums. While I remain unconvinced 

of the need for such a statutory change, this proposal, in my judgment, represents 

the most that should be done at the present time to afford a federal judicial remedy 

for civil violations of the ICRA if any such remedy is thought to be needed. 

The Role of the Bureau of Indian Affairs in Enforcing the Indian Civil Rights Act 

In the Martinez deci'sion, the United States Supreme Court specifically noted 

that the Bureau of Indian Affairs had some ill-defined role to play in the resolution 

of ICRA issues. In footnote 22 of its opinion, the Court noted that 25 U.S.C. § 476 

requires tribal constitutions to be approved by the Secretary of the Interior and that 

some, but not all, of these constitutions also require approval of the Secretary for 

certain tribal actions. Thus, with reference to these provisions, the Court noted that 

"In these Instances, persons aggrieved by tribal laws may, in.addition to pursuing 

tribal remedies, be able to seek relief from the Department~f the Interior." (emphasis 

supplied). The focus of this hearing therefore should be on precisely what role the 

Court envisioned the BIA and the Department of the Interior to play in connection 

with the above-quoted language. 

In the context of the Court's statement, it is evident that the Court had in 

mind that the Bureau should consider the con~ormity to the ICRA of a certain limited 

class of tribal actions "in those instances" where it had the power to approve those 

actions. In such situations, the Court properly envisioned that Department of the 
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Interior and the BIA could perform a direct remedial role for persons disaffected by 

the tribal decision who claim that their rights under the ICRA were violated. By a 

direct remedial role, I mean that a disaffected party can file and have heard a 

formal or informal complaint seeking a direct remedy of the particular tribal decision 

in question. The Secretary of the Interior, for example, must approve tribal 

constitutions and amendments thereto adopted pursuant to the Indian Re_<;>rganization 

Act (I RA) under the provisions of 28 U.S. C. § 476. Should a tribe hypothetically seek 

to adopt a tribal constitution excluding female adult members of the tribe from voting 

in the tribal election, I would presume that the Secretary could and should justifiably 

qse the power committed under section 476 to decline to approve the amendment 

based on noncompliance with the equal protection guarantees of 25 U.S.C. § 1302(8). 

Not all tribes have written constitutions, however, and not all tribal constitutions are 

recognized by the Secretary under the authority of section 476 since a number of 

tribal constitutions had been adopted prior to the adoption of section 476. Where 

federal law imposes no express requirement of Secretarial approval, as in section 476, 

the Secretary, in my judgment, has no valid legal authority to require approval or 

specific conformity with the ICRA beyond questions of recognition of the tribe, which 

I shall discuss below. Similarly, the boilerplate constitutio.ns of several tribes, drafted 

by agents and employees of the Department of the Interior during the 1930's, contain 

many specific provisions requiring some or all tribal ordinances to be approved by the 

Secretary .111 For tribal constitutions containing such provisions, I would presume 

that the Court's statement in Martinez authorized the Secretary or his designee to 

11. For any excellent review and critique of the history and scope of such 
approval requirements, see, American Indian Policy Review Commission, Final Report 
187-89 (1979). See also, Moapa Band of Palute Ind/ans v. U.S. Dept. of Interior, 747 
F.2d563, 564-66 (9th Cir. 1984); 0/lverv. Udall, 306 F.2d819 (D.C. Cir. 1962). Where 
such review provisions exists, the courts generally construe them to vest a rather 
limited authority in the Secretary to review the merits of Indian decision. Cf. 
Tooahnlppah v. Hickel, 397 U.S. 598 (1970) (authority to approve Indian wills vested 
only a narrow discretion to decline to approval an irrational testamentary disposition). 
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consider conformity with the ICRA as one factor in deciding whether to approve any 

proffered tribal ordinance or resolution requiring secretarial approval. The remedy in 

such review, however, is limited to the action authorized by law, that is disapproving 

the tribal constitution, amendment, or ordinance subject to Secretarial review. Not 

all tribes, however, have Written constitutions and not all tribal constitutions contain 

such approval requirements. Where neither federal law nor the tribal constitution 

expressly requires approval of the Secretary for implementation of tribal governmental 

action, the Supreme Court already has held in Kerr McGee Corp. v. Navajo Tribe,_ 

U.S. _, 105 S. Ct. 2447 (1985), that tribal actions are perfectly valid without any 

intervention by the Secretary. I read the Kerr McGee case to preclude any direct 

remedial role for the BIA in reviewing tribal constitutions or ordinances that do not 

by express federal or tribal law require Secretarial approval. Kerr McGee, therefore, 

sub sl/entlo rejected a very old and very paternalistic line of lower court cases, 

stretching back at least to Rainbow v. Young, 161 F. 835 (8th Cir. 1908), suggesting 

t_hat the Department of the Interior or the BIA derived general oversight or remedial 

powers with respect to tribal government from either the commitment of management 

of Indian relations to the Commissioner of Indian Affairs (now the Assistant Secretary 

for Indian Affairs in the Department of the Interior), contained in 25 U.S. C. § 2, or 

from the authorization to the President to make regulations for carrying "any act 

relating to Indian affairs," contained in 25 U.S .. C. § 9. H, this connection, I should 

also note that on many reservations the Department of the Interior and the BIA 

sometimes in fact perform many tasks not_ directly assigned them by federal law or 

tribal constitutions, such as conducting tribal elections. Since neither federal nor 

tribal law generally require such activities to be conducted and approved by the 

Department of the Interior, rather than the tribe, the. mere fact that BIA provides 

such assistance to the tribe, legally or otherwise, does not mean that it has any power 

to approve s1,1ch actions or to enforce their conformity with the ICRA. 
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Neither fede'l"al law nor tribal constitutions generally require approval of the 

Secretary for ·the actions of tribal executive or judicial officers outside of the 

approval of disposition of trust property through sale, lease, or contract. Thus, the 

Secretary of the Interior and the BIA should play no direct remedial role whatsoever 

in the actions of such tribal governmental officials. In short, since neither federal 

law nor tribal law have ever provided a direct appeal from the decisions of tribal 

courts to the Department of the Interior or the BIA, those agency should exercise no 

direct r:-emedial oversight of tribal comp.liance with the ICRA in such individual cases. 

Indeed, federal law does not even provide an appeal to the Department of the Interior 

or the BIA from the twenty-one federally-created Courts of Indian Offenses operating 

in Indian country by virtue of the federal regulations contained in 25 C. F. R Pt. 11. 

'· Rather, the appeal provided for in the regulations is within the tribal court structure. 

25 C.F.R. §§ 11.6, 11.SC. 

In Wheeler v. United States Dept. of Interior, 811 F.2d 849 (10th Cir. 1987), 

the Tenth Circuit recently adopted exactly the same view of the role of the Depar

tment of the Interior and the BIA in enforcing the ICRA as the one advanced here. 

The case involved a challenge to elections in the Cherokee Nation based on claimed 

voting irregularities. After exhausting tribal remedies an unsuccessful candidate for 

Principal Chief, petitioned the BIA to conduct an investigation, to stay certification of 

the election results, and to freeze all federal funding to the Cherokee Nation pending 

the outcome of the investigation. After the BIA rejected his requests, he sought 

judicial review in federal courts. In an excellent and thoughtful opinion, Judge 

McKay, speaking for a unanimous panel of the United States Court of Appeals, ruled 

that the BIA had no authority to enter the relief requested by the plaintiff. The 

court recognized that there were limited "special situations [that] require Department 

action" where the Department by law is expressly authorized "to take an active role 

in lawmaking, [and where] the Department may refuse to recognize laws that; tribal 
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authorities have passed." Nothing in federal or tribal law, however, expressly 

authorized the BIA to conduct or overturn tribal elections or to exercise any other 

remedies of the type sought by the plaintiff in Wilson. Consequently, the Tenth 

Circuit held that "when a tribal forum exists for resolving a· tribal election dispute, 

the Department must respect the tribe's right to self-government and, thus, has no 

authority to interfere. n12/ See also, Runs After v. United States, 766 F.2d 347 (8th 

Cir. 1985); Garreaux v. Andrus, 676 F.2d 1206 (8th Cir. 1982). 

The lack of any such appeal to or other form of direct remedial role for the 

BIA in a wide variety of situations is not an oversight of federal law, but the result 

of a proper, correct, and deliberate Congressional policy to rectify the past pater

nalism of federal Indian policy,by avoiding making the tribal governments accountable 

to a paternalistic federal trustee in individual cases. Alvin Ziontz, in the excellent 

article I noted above, properly pointed out"that main thrust of the Indian Reorganiza

tion Act was to remove the prior paternalistic impediments to tribal self-government 
0 

imposed by federal policy and, in the language of the originally proposed_ bill "[t]o 

grant to Indians living under Federal tutelage the freedom to organize for purposes of 

local self-government and economic enterprise."13/ The Congressional hearings on the 

IRA are clear that the point of the Act was eliminate the broad discretion that the 

Department of the Interior and the Office of Indian Affairs theretofore had exercised 

over tribal affairs. Senator Wheeler called the local Inaian agent "a czar" whose 

oversight of tribal actions he sought to eliminate to promote tribal self-govern-

12. The Tenth Circuit, relying on its much criticized decision in Dry Creek 
lodge, Inc. v. Arapahoe &Shoshone Tribes, 623 F.2d 682 (10th Cir. 1980), reserved, 
but not resolve, the question of whether the BIA may have some role to play where 
no tribal forum existed at all for the presentation of the dispute. In light of the 
recognition in Martinez that nonjudicial tribal foru111s were adequate law enforcing 
instrumentalities, I presume the Court's reference to lack of any available forum 
meant a lack of any tribal _judicial or nonjudicial for the resolution of the dispute. 

13. H. R. 7902, 73d Cong., 2d Sess. (1934) and S. 2755, 73d Cong., 2d Sess. (1934). 
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ment. 141 As the sponsor of the legislation, he pointed out that "[t]his bill * * * 

seeks to get away from the bureaucratic control of the Indian Department, and it 

seeks further to give the Indians the control of their own affairs * * * *· 15/ 

CommissionerJohn Collier, perhapsourgreatestCommissionerof Indian Affairs, urged 

that the point of the legislation was to eliminate the heavy hand of the federal 

government in the governance of Indian country and to limit the role of the Office of 

Indian Affairs (now the BIA) to supplying "guardianship services." As Collier put it,-
he hoped the IRA would contribute to a situation in which the Indian department 

would "ultimately exist as a purely advisory and special service body [like] the 

Department of Agriculture [in relationship to] American farmers. nl6/ 

Any effort by the BIA today to play any larger role in the oversight of 

enforcement of the Indian Civil Rights Act than that expressly authorized by federal 

or tribal, law, therefore, would contravene the express intent of Congress and the 

executive in enacting the Indian Reorganization Act, that great piece of legislation 

that resulted in rejuvenation of tribal self-government and which was intended to 

remove, but has not fully eliminated, the heavy-handed, paternalistic, and final 

control of Indian tribal affairs ~y the federal government, and in particular, the 

Indian bureau. Any effort to enlarge the BIA role in tribal oversight of individual 

tribal governmental action by affording that agency a direct remedial role would be 

grossly inconsistent with the policies and purposes of the Indian Reorganization Act, 

under which most tribal .governments operate, and would set back over 50 years the 

federal policy of promoting, protecting, and facilitating the tribal self-government 

14. 78 Cong. Rec. 11125 (1934). 

15. 78 Cong. Rec. 11125 (1934). 

16. Hearings on H.R. 7902 Before the House Comm. on lndlanAftalrs, 73d Cong., 
2d Sess. 22 (1934). 
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that was promised to Indian. tribes in treatise the United States solemnly entered into 

with them in exchange for their land. Consistent with long-standing federal laws and 

policy, the Bureau of Indian Affair's direct remedial role in enforcement of the ICRA 

properly is limited at most to those situations in which federal or tribal law expressly 

require approval of the tribal action and, in those situations, the federal remedy 

available is limited solely to disapproving the action in question for noncompliance 

with the ICRA.·17/ 

Where a violation of the rights of any person under the ICRA is found by the 

BIA or other federal contracting agencies in federally funded programs operated by 

tribal governments under the authority of the Indian Self-Determination Act of 1975, 

25 U. s{c¥§ 450m, does vest the Secretary of the contracting deparfment with the 

authority, after notice and hearing, to rescind the contract and rea_ssume federal 

governmental management of the affected program after a determination that the 

"tribal organization's performance under such contract or grant agreement involves 

... the violation of the rights ... of any persons ...." In such cases the 

Secretary "may decljne to enter into a new contract or grant agreement and retain 

control of such program, activity, or service until such time as he is satisfied that 

the violations of rights . . . which necessitated the recision has been corrected." The 

authority to suspend federal contract and grant funding by the terms of the statute is 

limited, however, to violations of rights in connection with "performance under such 

contract or grant agreement." It does not authorize the Secretary or the BIA to 

suspend general program or other funds to any tribe. not governed by the contract 

and grant provisions of the Indian Self-Determination Act or to otherwise provide 

appeals to disaffected parties from the decisions of tribal courts or other governmen-

17. E.g., Totenhagen v. Area Director, Minneapolis AreaOffice, BIA, 15 IBIA 105, 
14 Ind. L. Rptr. 7016 (1987); LeBeauv. ActingAssistantSecretaryof/ndlanAftalrs, 
14 (BIA 84, 13 Ind. L. Rptr. 7016 (1986); Crooks v. Director, Minneapolis Area Office, 
BIA, 14 IBIA 181, 13 Ind. L. Rptr. 7038 (1986). 
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tal institutions _1§_/ Furthermore, the Act contemplates only a temporary suspension of 

the contract or grant relationship until the problems with respecting civil rig.hts have 

been corrected. Secretarial decisions to decline to suspend a grant under the 

authority of section 450m involve a matter "committed to the discretion of the 

Secretary," and therefore are not reviewable in formal administrative proceedings or 

by the courts.19/ 

Another role that the BIA can and should play involves education and training 

relative to enforcement of the ICRA. Since federal program funds have long 

supported many tribal courts and other tribal governmental programs, the Department 

of the Interior can and should play an active role in training tribal governmental 

officials about the requirements of the ICRA and the adaptation of the institution of 

judicial review to tribal governmental environments. The federal government cannot 

reasonably cut back federal program funds supporting many non-self-sustaining tribal 

courts and governments and simultaneously demand that newly selected tribal officials 

and judges adhere without any formal training to the legally complex requirements of 

the ICRA. 

While the direct remedial role of the Bureau of Indian Affairs in enforcing the 

provisions of the ICRA is legally quite narrow, the Bureau does have one other more 

general part to play in cooperation with the Assistant Secretary for Indian Affairs in 

managing thegovernment-to-government relationship with the tribe. The BIA properly 

has taken the position that "for purposes of carrying out the government-to-govern-

18. E.g., Gillettev. Area Director, Navajo Area Office, BIA, 14 IBIA 71, 13 Ind. L. 
Rptr. 7017 (1986). 

19. Weatherwax on Behalf of Carlson v. Fairbanks, 619 F. Supp. 294 (D. Mont. 
1985) (no judicial review of decisions by the Secretary not to suspend or rescind 
contracts under section 450m); Glllette v. Area Director, Navajo Area Office, BIA, 14 
IBIA 71, 13 Ind. L. Rptr. 7017 (1986) (the Indian Self-Determination Act does not 
make parties who benefit from program grants or contracts third party beneficiaries 
entitled to enforce duties under the contract or grant with respect to enforcement of 
rights). 

290 

https://courts.19


Exhibit No. 11 (cont.) 

ment relationship between the ·United States and Indian tribes, it is necessary for the 

Bureau to determine the identity, composition and authority of the tribe's governing 

body. "20I While this power is generally limited to ascertaining the results of tribal 

political decisions, in rare instances it provides the BIA a role. in correcting due 

process and related violations in connection with tribal election disputes. 21/ A power 

to refuse to recognize tribal action is not the equivalent, however, of BIA power to 

displace the tribal political process or conduct tribal elections itself where not 

provided for by federal or tribal law. Similarly, the BIA can play a role in enforcing 

the ICRA by cooperating with ,the Assistant Secretary of Indian Affairs in exercising 

the power committed to that office by 25 U.S.C. § 2 to manage "all matters arising 

out of Indian relations." As indicated above, this provision should be interpreted 

strictly as vesting a very narrow power, not authorizing any type of general oversight 

of Indian governmental behavior that would be inconsistent with the purposes and 

policies of the Indian Reorganization Act. The one role relevant to enforcement of 

the ICRA that ls subsumed within this authority is. the power to recognize, or 

conversely to recommend that Congress break relations with and derecognize, an 

Indian tribe. Like any sovereign government, the United States government may 

choose and select the governments with which it will establish or continue to 

maintain government-to-government relations. Treatise, statutes, executive orders and 
,, 

the like, of course, recognize the governments of the tribal parties and protect many 

20. E.g., Crooks v. Area Director, Mlnneapo/ls Area Office, BIA, 14 IBIA 181 
(1986); LeBeauv. ActlngAsslstantSecretaryof/ndianAftairs, 14 IBIA84, 13 Ind. L. 
Rptr. 7016 (1986). 

21. E.g., Totenhagen v. Area Director, Minneapol/s Director, BIA, 151 BIA 105, 14 
Ind. L. Rptr .. 7016 (1987) (reversal of administrative decision to recognize the removal 
of Chairman of Shakopee Mdewakanton Sioux Community for failure to give proper 
notice required by due process and tribal law). In exercising such authority, however, 
the BIA and the Department of the Interior cannot ignore or displace other federal or 
tribal laws relative to the structure and functioning of tribal government. Harjo v. 
Kleppe, 420F. Supp. 1110 (D.D.C. 1976), aft'dsubnom. Harjov. Andrus, 581 F.2d949 
(D.C. Cir. 1978); see also, Morris v. Watt, 640 F.2d 404 (1981). 
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property, hunting and fishing, water, and political rights of such tribes. In addition, 

under the authority of 25 U.S. C. § 2, the Secretary of Interior has created regulatory 

procedures for the recognition of Indian tribes. 25 C. F. R. Pt. 83. Just as the federal 

government monitors the human rights record of foreign governments for compliance 

with fundamental norms of human decency, the Department of the Interior and the 

BIA can and should monitor the records of compliance of federally recognized Indian 

tribes with the provisions of the ICRA. This role does not, however, authorize the 

BIA to intervene in any particular case to rectify what it perceives to be a violation 
-f,. 

of the ICRA. Rather, the power of the BIA in this instance is limited to recommend

ing to Congress such derecognition or in limited cases derecognizing the offending 

tribe itself, a devastating decision that, like the breach of diplomatic relations with 

foreign governments, can only be used sparingly and thoughtfully if it is to have any 

effect. Thus, while the BIA should be prepared to receive complaints of violation of 

the ICRA from th?se disaffected by the decisions of tribal government, just as the 

Department _of State receives complaints of human rights abuses from persons 

disaffected or abused by foreign nations with which the United States maintains 

diplomatic relations, such complaints should be received pursuant to the Bureau's 

general information gathering role and do not themselves initiate a remedial process 

in the individual case. Derecognition of tribal governments that fail to comply with 

the I CRA or other appropriate forms of governmental conduct should be treated as a 

temporary diplomatic solution to a troublesome problem so that it is not converted 

into a de facto form of tribal termination. The federal .government therefore should 

be prepared to promptly recognize any new government of a derecognized tribal 

government that shows willingness to comply with the requirements of the ICRA. In 

short, derecognition of tribal governments should be a rare and temporary solution to 

the problems of government-to-government relations with Indian tribes. 
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While 25 U.S. C. § 2 delegates authority to the Assistant Secretary for Indian 

Affairs to manage relations with Indian tribes, and therefore provides adequate 

authority for the BIA recognition of theretofore unrecognized tribes of the type 

contemplated by 25 C. F. R. P,t. 83, that authority does not in most instances authorize 

the Department of the Interior to unilaterally cease government-to-government 

relations with an Indian tribe the government of which is already recognized by the 

federal government. In most instances, Indian tribes with governing bodies duly 

recognized by the Secretary of the Interior have treaties and statutes that protect 

their entitlement to certain federal programs and benefits and which recognize the 

tribal government in question. The law is quite clear that the executive branch 

cannot unilaterally abrogate such Indian treaty or statutory rights without a clear and 

specific authorizing act·of Congress evidencing an intent to abrogate or modify the 

Indian rights in question. 221 Thus, while the BIA can unilaterally recognize tribal 

governments utilizing the authorization delegated in 25 U. S.C. § 9, in most instances 

its derecognition recommendations would require specific Congressional action. 

Where, however, Congress has never recognized a tribe through treaty or statutes, 

including appropriations legislation, and the tribe's recognition rests exclusively on 

BIA action, the BIA properly may be able to withdraw the recognition for noncom

pliance with the ICRA. Where derecognition of a tribal government by Congress or 

the BIA operates to interfere with or abrogate any prop"erty rights, rights to benefit 

programs, or other water or hunting and fishing rights, the United States may be 

liable to pay just compensation to the tribe under the fifth amendment taking clause. 

Since any recommendation that the federal government cease its recognition of a 

tribal government for noncompliance with the I CRA can have momentous consequences 

22. E.g., Lane v. Pueblo of Santa Rosa, 249 U.S. 110 (1919); United States v. 
Winnebago Tribe, 542 F.2d 1002 (8th Cir. 1976). 
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for the federal government, the tribe, and its members,73/ such a political remedy f~r 

violation of the ICRA should be invoked by the BIA very carefully and only as a last 

resort to handle a difficult problem of intergovernmental relations. I would suggest 

that the BIA should not recommend such action unless it finds that the record of the 

affected tribal govirnment evidences a persistent and flagrant disregard for the 

necessity of complying with the ICRA or a persistent and gross pattern of abuse of 

rights granted under the ICRA. Even the, before exercising its discretion to 

recommend to Congress temporary cessation of the government-to-government 

relations with an offending tribe, the BIA should consider whether the remedy is 

likely to produce a change in tribal government that will improve the tribe's record 

of ICRA compliance and it.must weigh what monetary obligations such a recommenda

tion may impose on the federal government for abrogation of Indian rights protected 

under the fifth amendment protections against the taking of property without just 

compensation. When the BIA recommends disruption of the government-to-government 

relations with a tribe, it ought to offer the tribe or its members remedial services 

necessary to overcome the deficiencies it has found in enforcement by tribal 

institutions of the mandates of the ICRA. 241 

23. The unhappy history of Indian experience with the devastating policy of 
termination promoted during the 1950's indicates the problems with the cessation of 
federal relations with an Indian tribe, including the withdrawal offederal services·and 
benefit programs "for Indians. See generally, F. Cohen, Handbook of Federal Indian 
Law152-80 (1982 ed.); M. Price & R. Clinton, Law and the American Indian: Readings, 
Notes and Cases 83-86 (1983); Wilkinson & Biggs, The Evolution of the Termination 
Policy, 5Amer. Ind. L. Rev. 139 (1977); Herzberg, TheMenomlneelndlans: Termination 
to Restoration, 5 Amer. Ind. L. Rev. 143 (1978); Felsenthal & Preloznik, The Menomi
nee Struggle to Maintain Their Tribal Assets and Protect Their Property Rights 
Fol/owing Termination, 51 N.D. L. Rev. 53 (1974). 

24. Under the Indian Self-Determination Act of 1975, for example, where a 
Secretary declines to enter into a program contract or grant relationship with a tribe 
on the ground that the tribe is incapable of properly executing the program within 
the criteria specified in the Act, the Secretary is required by law to "provide to the 
extent practicable assistance to the tribe or tribal organization to overcome his state 
objections." 25 U.S.C. § 450f(b). Since derecognition of a tribal government would 
have even more momentous consequences for the tribe and its members, should the 
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Obviously, the BIA also can use its ultimate power to recommend derecognition 

of tribal governments to negotiate interim solutions of ICRA problems with tribal 

governments perceived to be persistently offending ICRA rights. There is a con

siderable difference, however, between negotiating a resolution of a pattern of abuse 

of ICRA rights by a tribal government and ordering a remedy in an individual case. 

Short of exercising its. power to recommend derecognition, the role of the BIA 

primarily should be one of diplomacy with Indian tribes, just as the Department of 

State utilizes diplomacy to attempt to remedy perceived human rights abuses in 

foreign nations. 

Conclusion 

Judicious use by the Department of the Interior of the powers of disapproval, 

recision of program contracts and grants, negotiation, recognition of tribal govern

ments, and, ultimately but sparingly, the power to recommend the temporary cessation 

of government-to-government relations with tribal governments that have demonstrated 

a persistent pattern of abuse of ICRA rights has the advantage of affording a 

tribally-specific cure for patterns of persistent ICRA abuse. 25/ By contrast any 

effort to shift such cases to federal courts by creating a federal civil cause of action 

for violation of the ICRA, thereby returning to the pre~Martinez case law, would be 

more disruptive of than helpful to the enforcement of Indian rights. It would 
,. p 

severely penalize those tribal governments that have made great progress in enforcing 

the ICRA. It would disruptively shift the primary burden of enforcing the ICRA from 

tribal institutions to federal courts, thereby potentially retarding the willingness of 

Department of the Interior decide to recommend cessation of the government-to
government relationship with a tribe due to noncompliance with the provisions of the 
ICRA, it should be obligated to provide at least as much assistance. 

25. For a more general discussion of the importance of tribally-specific problems, 
see, Clinton, Reservation Specificity and Indian Adjudication: An Essay on the 
Importance of Limited Contextua/lsm·/n Indian law, 8 Hamline L. Rev. 543 (1985). 
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some tribal institutions to seriously enforce the ICRA when they know they always 

will be "second-guessed'' by federal courts and creating great disrespect for tribal 

governmental institutions among the governed. Finally, creating such a federal cause 

enforceable in federal district courts unnecessarily would interfere with and impede 

Indian treaty-guaranteed rights of tribal self-government and autonomy. Due respect 

for the self-determination rights of Indian tribes, protected by treaty and statute, at 

most suggests the creation of a review power in the United States Supreme Court, 

akin to the writ of certiorari jurisdiction exercised over state courts to assure the 

supremacy of federal law, to enforce tribal conformity to the ICRA. While not 

endorsing such a statutory change, I have drafted such a provision for consideration 

by the Commission. 

The BIA also quite definitely has a role, albeit a quite limited role, to play in 

the enforcement of the Indian Civil Rights Act. That role, however, is primarily one 

of education, funding, suppor:t, and diplomacy, backed ultimately by the power to 

recommend temporary cessation of the government-to-government relations with 

offending tribal governments until civil rights abuses have been corrected. The power 

vested in the BIA should not and does provide legal remedies in individual cases other 

than those involving the exercise of approval powers expressly delegated to the 

Secretary of the Interior by federal statutory law or tribal constitutions. Any effort 

to enlarge the role of the BIA in enforcing the ICRA beyond that described here 

would clearly run afoul of treaty protected promises of tribal self-government, the 

well established principle of tribal sovereignty, Congressional policy and mandate 

contained in the Indian Reorganization Act and related statutes, and general thrust 

announced in federal Indian policy of fostering and supporting Indian tribal self

government by respecting thegovernment-to-government relations between federal and 

tribal institutions. 
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Stephen L. Pevar 
Appendix to Testimony 

Allegation of Tribal Abuse Case 

1. Prohibiting certain 
·tribal members from 
holding ·tribal office 

2. Failure to abide by
tribal regulations
regarding eligibility
for enrollment 

3. Failure to abide by
tribe's own laws 

4. Discrimination in 
enrollment criteria 

5. Attempted removal of 
chairperson by tribal 
council 

6. Residence requirement
for tribal office 

7. Intentional inter
ference with right to 
vote • 

8. Reapportionment 

9. Conspiracy in tribal 
election 

10. Qualifications for 
tribal office 

Luxon v. Rosebud Sioux Tribe, 
455 F.2d 689 (8th Cir. 1972);
Howlett v. Salish and Kootenai 
Tribes, 529 F.2d 233 (9th Cir. 
Im) 

Williams v. Chio/pewa-Cree
Tribe, 4 ILR F-10 (D. Mont. 
Wf'Tf 

Williams v. Sesseton-Walpelton 
Sioux Tribal Council, 387 F. 
Supp. 1194 (D.S.D. 1975) 

Santa Clara Pueblo v. Mar-
tinez, U.S. (1978) 

Rank v. Crow Creek Tribe, 4 
ILR F-111 (D.S.D. 1977) 

St. Marks v. Chip[ewa-Cree
Tribe, 4 ILR D-11 9th Cir. 
~; Howlett v. Salish and 
Kootenai Tribes, 529 F.2d 233 
(9th Cir. 1976) 

Means v. Wilson, 522 F.2d 833 
(8th Cir:, ~975) 

White Eagle v. One Feather, 
478 F.2d 1311 (8th Cir. 1973);
Pomani v. Crow Creek Tribe, 
418 F. Supp. 166 (D.S.D.
1976); Brown v. U.S., 486 F.2d 
658 (8th Cir. 1973); 

Indian Pol. Act. Comm. v. 
Tribal Exec. Comm., 3 ILR G-
118 (D. Minn. 1976) 

Mousseaux v. Rosebud Sioux 
Tribe, 5 ILR C-34 (8th Cir. 
1978) 
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11. Irregularities in 
tribal elections 
(bribery, fraud, 
etc.) 

12. Dismissal from tribal 
employment 

13. B a n i s h me n t f r om 
reservation; taking
of private property 

14. Cancellation of land 
assignment without 
notice or hearing 

15. Wrongful termination 
of tribal employment 

16. Wrongful- foreclosure 
of tribal loan 

17. Taking one member's 
land and giving it to 
another member 

Crowe v. Eastern Band of 
Cherokee Indians, 5 ILR B-26 
(4th Cir. 1978); Burnette v. 
Rosebud Sioux Tribe, 5 ILR F-
68 (D.S.D. 1977); Rosebud 
Sioux Tribe v. Driving Hawk, 
534 F. 2d 98 (8th Cir. 1975);
White v. Tribal Council, 383 
F. Supp. 810 (D. Minn. 1974) 

Takes Gun v. Crow Tribe, 5 ILR 
F-92 (D. Mont. 1978) 

Hennessey v. Dimmler, 5 ILR G-
15 (N.Y. County Ct. 1977) 

Johnson v. Lower Elwha Tribal 
Co=unity, 484 F. 2d 200 (9th 
Cir. 1973) 

Janis v. Wilson, 521 F.2d 724 
(8th Cir. 1975) 

O'Neal v. Cheyenne River Sioux 
Tribe, 482 F.2d 1140 (8th Cir. 
1973) 

Crowe v. Eastern Band of 
Cherokee Indians, 506 F.2d 
1231 (4th Cir. 1974) 
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Allegation of Abuse: Rapid City Testimony 

1. Police brutality (no recourse). 

2. Banishment from the reservation. 

3. Violation of privilege against self-incrimination. 

4. Arrest and incarceration without charges being filed (Judge 

Guerue estimates 300+ in 5 months). 

5. Dismissal of tribal judges and prosecutors by tribal council 

in retaliation (Pine Ridge prosecutor fired 8 times). 

6. Overruling court decision by tribal council or by council 

member (court decrees are "essentially a sham"--Remerowski). 

7. Lack of standards and training for police. 

8. Nepotism; unfair hiring practices. 

9. Undue influence by tribal council members on police dept. 

10. Removal of police officers for politica·l reasons. 

11. Election irregularities ("very, very serious problems"--

Krista Clark). 

12. Lack of independence of tribal court. 

13. 40% of Legal Aid cases were ICRA violations.--Remerowski. 

14. "There are widespread violations of people's rights to due 

process of law under the ICRA."--Krista Clark. 

15. Unnecessary ex parte orders. 

16. Barring members from holding tribal office. 

17. Having one judge reverse decision of companion judge. 

18. Lower courts ignoring decision of appellate court ("I don't 

think that precedent means anything."--Krista Clark). 

19. Tribal law protecting sovereign immunity prevents ICRA suits. 
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Oglala Sioux Tribe 
OFFICE OF PERSONNEL 

P. 0. Box '539 
Pine Ridge, South Dakota smo 

(605) 867-5821. Extension 218 

January!!, 1987 

MEMORANDUM 

TD: Charma inc Hi scc::rvcr, Director 
Transportation Department 

FROM: Personnel Director/~ 

SUBJ: PERSONNEL BDAKD DETEKMINATIONS 

Attached is a copy of the findings made by the Personnel Board on January 4, 
1988 concerning your termination of employment. A letter to this effect has 
been given to President American Horse and the Executive Committee. Based upon 
consideration of all available information presented, the Personnel Boarp took 
the following action through formal motion and vote: 

Motion Cl. Motion by Anita Ecoffey, Wounded Knee Board Member, to reaffirm 
the prevToiisactions of the Personnel Board to reinstate Charmaine Wisecarver, 
Transportation Director and Dennis King, JTPA Director, to their respective 
positions and that both employees be paid immediately according to timesheets 

' submitte~. and that both Directors be given keys to their offices; motion 
seconded by Irma Bear Stops, Wanblee Board Member. Vote: 6 for, 0 against. 
Motion carried. - -

Motion C3. Motion by Irma Bear Stops, Wanblee Board Member, to request 
that the Persorinel Board be placed on the agenda of the upcoming Tribal Council 
meeting (date to be determined); motion seconded by Anita Ecoffey, Wounded Knee 
Board Member. Vote: i for, .Q, against. Motion carried. 

Please call if you have any questions. 

brs 

Attachment 
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Joe American Horse, January 7, 1988 
.Page Two 

Further, the Personnel Board has made the following findings: 

1. There was no evidence of due process opportunity afforded either 
• employee prior to termination as required by federal regulations and cited in 

the Equal Employment Opportunity Law, The Indian Civil Rights Act of 1968 and 
the Oglala Sioux Tribal Merit System Ordinance of 1950, No. 80-06. In both 
instances, specific charges, allegations, dates, documentation or reference to 
prior disciplinary actions were absent or non-existent. The specific procedure 
governing termination actions is defined in ARTICLE XVI, TERMINATION. TENURE AND 
STATEMENT, Section 3, Types of Disciplinary Action, No. 3. Termination through 
the Personnel Director, the appointing authority, 15 days after notice in 
wr,iting to an employee stating specific reasons, may dismiss any employee who is 
negligent or inefficient in his duties or is unfit to perform his duties, who is 
found guilty of gross misconduct, or who is ~onvicted of any crime involving 
moral turpitude. When such conviction is final, the employee may have recourse 
to the Personnel Soard. 

The Personnel Board unanimously found that the. insubordination allegations 
upon which Ms. Wisecarver and Mr. King were terminated, were unfounded. 
Accordingly, the Personnel Board sustains the validity of the legal appointments 
of Charmaine Wisecarver and Dennis King. 

2. That, the Tribal Treasurer is not legally empowered to implement, 
manage or monitor the centralized tribal personnel system, nor is she authorized 
to undertake personnel actions relevant to hiring and firing employees. In this 
particular action, Tribal Treasurer, Anita Janis, acted beyond and outsi~e her 
authority as stated within the Oglala Sioux Tribal Constitution. The Personnel 
Board views this action as a violation of the Tribal Personnel Ordinance, as 
well as the previously named federal employment laws and of !=ivil. rights 
guarantees enacted to protect tribal members. 

The Personnel Board will appeal this action to the Tribal Council to cease 
further inconsistent applications of personnel management regulations. 

3. That, withholding salary checks for Ms. Wisecarver and Mr. King is an 
illegal action due to the initial action taken on Decem~er 15, 1987 in which the 
two employees were reinstated and directed to continue in their respective 
positions. Any compensation legally entitled to any employee for hours worked 
or expenses Tiicurred 1s to be pa1d without d1scrfiiiiiiat1cn. W1thhol(fingpayment
of compensation to emjiToyeesis~lat1on of federal employment and 
compensation laws governing organizations who hold federal contracts, i.e., ,air 
Labor Standards Act, Equal Employment Opportuni"ty, Title Yll of the Civil Rights 
Act and the Tribal Employment Rights Ordinance (TERO). Cor.tinued illegal salary 
compensation procedures may subject the Ogl al a Sioux Tri be to outside federal 
agency(ies) investigation and interventior.. 

The Personnel Board has determined that Ms. I-Ii secarver and r~:-. Y-i ng are to 
be paid immediately in terms of salary or expenses. 

4. That, the communications to the public from Ms. Wisecarver and Mr. King 
regar~ing their respective programs' activities or budgets via radio broadcasts 
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Joe American Horse, January 7, 1988 
Page Three 

or other media does not "jeopardize" continued credibility of our tribal 
government. The Personnel Board has determined that Ms. Wisecarver and Mr. King
have maintained open communication wi tb their particular Advisory Boards, the 
OST Transportation Board and the Crazy Horse Planning Co11mission, respectively,
in reviewing program activities, objectives, proposals and problem areas. The 
Personnel Board has concluded that the Freedom of Information Act and the right 
to freedom of speech must be maintained and upheld in order to provide accurate 
information to the general tribal membership. 

Based on the above findings, the Personnel Board will continue to recognize
Charmaine Wisecarver and Dennis King as the OST Transportation Director and JTPA 
Director, respectively, as legal appointments within the Oglala Sioux Tribe's 
Merit System. Any outstanding salary payments should be immediately released 
and keys to the new locks to their offices be given both Directors. 

Sincerely, 
. ... .-~:::-: • 

•...:.;=-\.·-.:~.):·.'·-· ·: t.!'r, ,._,_ 
Pearl Cottier, Chairperson
OGLALA SIOUX TRIBE PERSONNEL BOARD 

Alma Brewer. Vice-Chairperson
OGLALA SIOUX TRIBE PERSONNEL BOARD 

(· { ..y
t ,:..,.,J1·.. ,·,7 ./),~' ✓ •• 

Emily Koenen, Personnel Director 
OGLALA SIOUX TRIBE 

brs 
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P. 0, Box 194 
Manderson, S. D. 
57756 
January 2D, 1988 

Stephen Pevar 
American Civil Liberties Union 
2160 S. Holly
Room 201 
Denver, Co. 80222 

Dear Mr. Pevar: 

The folloiwng is the information we discussed on 
Jan. 11, 1988, via telephone. Within the past two (2) 
years these are some of the violations of Tribal law 
that have occurred on our reservation, the Pine Ridge 
reservation, for which the victims have no recourse. 

1. King and Wisecarver 

Dennis King, ;Director of the Oglala Sioux Tribe (OST)
Job/Training Partnership Act program, and Charmaine 
Wisecarver, OST Transportation Director, were asked 
questions about their federally funded programs at a 
public meeting. The information was published in a 
local newspaper. Two days later they were given one (1)
hour's notice of termination from their jobs by the Tribal 
Treasurer. No hearing or appeal process was given. 

As the two directors were hired according to Tribal 
Ordinance No. 80-06, OST Personnel Merit System, certain 
procedures were to be followed. The OST Personnel Board, 
after conducting two hearings which the Treasurer refused 
to attend, did support the program directors and told them 
to return to work. However, the Tribal Treasurer refuses 
to release their pay checks. The two directors have been 
working without pay for almost five weeks. There is no 
procedure to force the Tribal Treasurer to release their 
pay checks. ( Su. ~) 

2. Margaret Moore 

Margaret Moore was the Director of the Higher Education 
Program for the Oglala Sioux Tribe. Based on false allegations, 
she was suspended from her position without prior notice. 

~: 0-n.f-,.1~ ;t/u,¥,k.~~~'vaV Ga~,.;_ 
~ /4. %~;, ;r~~J.;;,J,ad',a_ ,</4~ 

/4.±..c~ ~7~?- §L· ,,~ d-~4 ~ 
,J . I:{~ ~u]~;t{.,,.,.... e;d- -t_.~.,,.,.d ..ik£ ~-
V..t, ~ C:.U: ~1:!£vd • t7 /? / 
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After completing the admininstrative procedures,
Ms. Moore was reinstated by the Personnel Board without 
back pay for three months, and told to reapply for the 
position as the qualifications had been changed during
her absence. However, the OST Contracts Compliance
Officer found the changes to be unapproved by the funding 
agency and told the Personnel Board to readvertise the 
position. The Personnel Board refused and terminated 
Ms. Moore. 

The issue was then taken to Tribal Court and the 
original allegations were found to be false. The Court 
reinstated Ms. Moore with back pay. The decision was 
appealled and the Appellate Court affirmed the original
decision in favor of Ms. Moore. 

The Tribal Council then enacted Resolution No. 87-76, 
granting the Tribal Council, and all tribal employees and 
programs immunity from suit. They also overruled the two 
previous court decisions and created a new panel of judges 
to again hear the case. Ms. Moore was originally s~spended
Nov. 25, 1985. 

3. Carrie Twiss 

Carrie Twiss was the Director of the Tribal Employment
Rights Office. Mrs. Twiss was asked to give a meeting report 
on the local radio station. After the broadcast, she received 
a written reprimand based on false charges by the Tribal 
President. She was further never given a hearing on the 
reprimand. When she was physically threatened by a Tribal 
Council member, she was told by the Tribal Counrt that a 
restraining order could not be issued because of the Immunity 
Resolution No. 87-76. She was then verbally assaulted during 
a Tribal Council session by a Tribal Council Representative 
and suspended without pay. She is unable to receive a hearing 
on this matter. She was suspended on Oct. 16, 1987. 

4. Hay Contract 

In 1985 the reservation experienced a severe drought. An 
emergency Hay Program was contracted with the BIA to purchase 
additional hay for the local ranchers for winter feed. A 
verbal agreement was given to a local rancher who could purchase
enough hay in the easter part of the state. However, when the 
rancher, Joe Merrival asked about the contract, he was informed 
that the bidding process was waived and the hay was being 
purchased from a local banker. Indian preference was not 
waived but the Tribal Council would not change the agreement.
Mr. Merrival has no recourse as Resolution No. 87-76 does not 
allow the Tribe to be sued. 
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I hope this information is helpful and can be used 
to establish some individual rights on reservations. 
There are a number of other incidents that could be 
reporteft but this letter would become a volume. 

Thank you for any help you can give. 

Sincerely, 

(!~;,-~~-... d~,.~ ,.-•--
Charmaine Wisecarver 

cc: Margaret Moore 
Dennis King 
Carrie Twiss 
Joe Merrival 
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RESOLUTIOU 110. B7-7r. 

RE:50!.:JTION OF THE OGLALA SIOUX TRIBAL COUNCIL 
OF THE 1GLALA SIOUX TRIBE 
(An Uni 1corporated Tribe) 

RESOLUTIOil OF THE LEGALITY OF COURT ORDERS OF THE OGLALA SIOUX 
TRIBAL COURT A!:D TRIBAL COURT OF APPEALS IN THE CASE OF MARGARET 
:-lOORE V. OGLAL.~. SIOUX TRIBAL PERSONNEL BOARD. ET AL. 

WHEREAS, A::-ticle IV, Section a (k) of the Oglala Sioux 
Tribal Constitu~ion provides that the Tribal Council shall have 
the au~hcrity "(kl to pro.aulgate and enfor-ee ordinances. 
governing the conduct of members of the Oglala Sioux Tribe and 
providing for the maintenance of law and order and the 
administration of justice by establishing a reservation court and 
defining its d..;.ties and pmrers, and 

WHERE.AS, ;._rticl~ V of the Tribal Constitution further 
provides that the judicial power of the Oglala Sioux Tribe shall 
be vested in court or courts which the tribal council may 
establish, and 

WHEREAS, pursuant to its constitutional authority, the 
Oglala Sioux Tribal Council has established a tribal court and 
tribal court cf appeals and has defined the "duties and pov:ers" 
of said courts, and 

l·:HEREAS, the Oglala Sioux Tribe, its departr.,ents and 
progra.as and tribal officials acting in their official capacities 
provided in the Supremal C:>urt case of Santa Clara Pueblo v. 
i-!artinez, 98 s.ct. 1670 (1978) and like cases, and 

WHEREAS, the Oglala Sioux Tribe granted a partial waiver of 
its immunity from suit by the passage of ordinance No. 76-03, as 
amended by Ordinance No. 77-11, which prohibited the tribal 
courts from entertaining any action against the Oglala Sioux 
Tribe, a tribal government agency, or any tribal official, or 
employee complaining of official conduct thereof" unless the 
plaintiff first exhaust tribal administrative remedies as 
provided in said ordinances, and 

WHEREAS, because the tribal courts were rendering monetary 
judg::ients against the Oglala Sioux Tribe without regard to the 
tribal finances, the Tribal Council passed Ordinance No. 86-09 on 
October 8, 1986, which repealed Ordinance No. 76-03, as amended, 
and prohibited any further lawsuits against the Oglala Sioux 
Tribe in tribal court by providing that: 

Unless specifically waived by the Oglala Sioux 
Tribal Council Resolution or Ordinance, which 
resolution or ordinance makes specific reference 
to a v:aiver of sovereign immunity, the Oglala 
Sioux Tribe, th~ Oglala Sioux Tribal Council and 
all Oglala Sioux Tribal Officers, and employees, 
including all tribally chartered entities 
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~ i..~OLllTIOtl NO. 87-715 
;: .,:jc T;.;o 

perfon:iing governmental services, provided these 
tribally chartered entities have not in their 
charters consented to sue or to be sued, shall be 
immune from suit in any civil action for any
liability arising from the perforr.iance of their 
official duties, based upon the doctrine of 
sovereign immunity, 

ar.d 

lIBEREAS, it was the intent of the tribal council that in 
SJits in which the Tribe, tribal departments and progra~s,
tribally chartered organizations and tribal officials and 
ewployees acting in their official capacities shall no longer be 
subject to suit in any tribal court, unless "specifically" 
authorized by the Tribal Council, and that the tribal council 
shall directly hear and determine such suits, and 

WHEREAS, the Oglala Sioux Tribal Court and Oglala Sioux 
Tribal Court of Appeals have ignored the Tribal Council's r.andate 
in Ordinance 86-09 and have assumed jurisdiction over the case of 
Hargaret Moore v. Oglala Sioux Tribal Personnel Board, et al. 
which has resulted in a judgment of $20,740.00 against the Oglala 
Sioux Tribe, plus reinstatement to a position within the Tribe 
(i.e. , Higher Education Grants Director) for. which she is not 
qualified, and 

WHEREAS, the Oglala Sioux Tribe has reviewed the actions of 
the Tribal Court and Tribal Court of Appeals in the Moore case 
and find that said courts have exceeded their authority under 
Ordinance No. 86-09, now 

THEREFORE BE IT RESOLVED, that the,,"Oglala Sioux Tribal 
Council hereby declares that ·all court orders and final judgments
entered in the case of Margaret Moore v. Oglala Sioux Tribal 
Personnel Board. et al. are hereby declared null and void for the 
reason that said court orders and judgments were entered contrary 
to the prohibitions contained in Ordinance 86-09, and 

BE IT FURTHER RESOLVED, that all judges of the Oglala Sioux 
Tribal Court and Tribal Court of Appeals are hereby directed and 
ordered not to entertain any lawsuit or other proceeding filed 
against "the Oglala Sioux Tribe, the Oglala Sioux Tribal Council 
and all Oglala Sioux Tribal officers, and employees, including
all tribally chartered entities performing governmental services 
(unless the charters contain a consent to suit)" except where the 
tribal council by resolution or motion allows the plaintiff to 
file suit against such tribal parties in trib~l court, and 

BE IT FURTHER RESOLVED, that Margaret Moore shall be given a 
full hearing on her claim before the Tribal Council on July 23, 
1967, or as soon thereafter as her claims can be heard and the 
decision of the Tribal Council shall be final. 
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C-E-R-T-I-F-I-C-1-.-T-I-o-:: 

., as undc"signcd, Secretary of the Oglala Sioux Tribal Council, 

h~reby ce"tify that this resolution was adopted by the vote of: 

13 for; Q_ against; L not voting, during a REGUUR Session held 

on the }~~h day of JvL·l, 1987. 

'zh,~c/L~-
flANC'l ~TuisSMAN 
Secretary 
Oglala Sioux Tribe 

.:.-T-T-E-S-T: 

JOE A!·iERICJ>.!l HORSE 
President 
Oglala Sioux Tribe 

• 
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Exhibit No. 15 

This exhibit is on file at the U.S. Commission on Civil Rights. 
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Exluoit No. 16 

NAME 

1. Bi 11 , Esther 
2. Booth, Ira 
3. Bostran, Marguerite 
4. Boyd, Willie 
5. Brady,, William 
6. Burke, Louise 
8. Chenois, Edi th 
9. Clements, George 
10. Coochise, Elbridge 
11. Duggan, Grace 
12. Dulik, Fnma 
13. Dundas, Lena 
14. Dupr is, Anita• 
15. Dupuis, Don 
16. 
17. Finkbonner, Charles 
18. Fry, Betty• 
19. Gabor i, Fred• 
20. Gonzales, Robert 
21. Greeley, Hsnilton 
22. Greene, Verbena 
23. Guthrie, Milne 
24. Harding, David 
25. Hawk, Cecelia 
26. Hevessey, Iva 
27. Hostnik, Charles• 
28. Hutchinston, Douglas• 
29. Ike, Daisy 
30. Irvin, Rosemary• 
31. Jackson, Anita 
32. Jackson, Nesha 
33. Johnson, Buford, Jr. 
34. Johnson, Willi~ 
35. Kalama, George 
36. Lane, Cheryl 
37. LaSarte, Bernard 
38. Littlefielt, Ted 
39. Lohah, Olarles 
40. Lozar, S.A. "Bud" 
41. Lynn, Clyde 
42. Maloney, Doreen 
43. Mankiller, Kermit 
44. Martinez, Daniel 
45. Miles, Wanda 
46. Nev.man, Josephine 
47. Ortloff, Lauretta 

JILGES RJSTER 

TI'ILE 

Associate Judge 
Associate Judge 
Judge 
Associate Judge 
Judge 
Associate Judge 
Olief Judge 
Appellate Judge 
Chief Judge 
Chief Judge 
Chief Judge 
Olief Judge 
Olief Judge 
Judge 
Olief Judge 
Chief Judge 
Associate Judge 
Judge 
Judge 
Appellate Judge 
Appellate Judge 
Associate Judge 
Olief Judge 
Associate Judge 
Associate Judge 
Judge 
Judge 
Appellate Judge 
Olief Judge 
Associate Judge 
Associate Judge 
Appellate Judge 
Associate Judge 
Judicial Officer 
Associate Judge 
Associate Judge 
Associate Judge 
Judge 
Judge 
Judge 
Judge 
Judge 
Appellate Judge 
Judge 
Associate Judge 
Associate Judge 

1/88 

CDllRI' 

Yakima 
Metlakatla 
NICS/Puyal 1 up 
Spokane 
Sitka 
Flathead 
Quinault 
Warm Springs 
NICS 
Suquamish 
Makah 
Metlakatla 
Colville 
Flathead 
Warm Springs 
LU1JDi 
Colville 

Shoshone-Bannock 
Warm Springs 
Warm Springs 
Metlakatla 
Burns-Paiute 
Suquamish 
Spokane 
NICS 
NICS 
Warm Springs 
Puyal 1 up/NICS 
Warm Springs 
Yakima 
Warm Springs 
Umtilla 
Nisqually 
Siletz 
Coeur d'Alene 
Metlakatla 
Shoshone-Bannock 
Flathead 
Spokane 
Upper Skag i t 
Nez Perce 
Warm Springs 
Nez Perce 
Flathead 
Yakima 

JUXIBS RJSTER - 1 
1000/J.ll:EI'ERl 
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N!ME 

48. Ough, Oscar 
49. Pascal, Conrad 
50. Peters, Mike 
51. Pinkham, Julian 
52. Purser, Rose 
53. Quinones, Carol Anne 
54. Robertson, Diane M. 
55. Roe, John* 
56. Rosander, Francis 
57. Rosario, Patricia 
58. Ro.ve, Nina 
59. Settler, Alvin 
60. Shelton, Lawrence 
61. Smith, Carrie 
62. Smith, Claude 
63. Smith, Woodra.v, Sr. 
64. Sohappy, Lola 
65. Stewart, Ha.vard 
66. Unger, Betty 
67. Viles, Cynthia 
68. Viles, Mary s. 
69. Vitalis, Jean 
70. Wallulatun, Vincent 
71. Ward, David* 
72. Whitford, Jeannette 
73. Wohali, San 
74. Williams, Marilyn 
75. Wynecoop, Richard 

*Attorneys 

JlOOES IOSTER 

CllITINUED 

TI'ILE 

Chief Judge 
Judge 
Judicial Officer 
Associate Judge 
Associate Judge 
Youth Court Judge 
Judge 
Judge 
Judge 
Associate Judge 
Appellate Judge 
Judge 
Magistrate 
Judicial Officer 
Cf. Appellate J~. 
Appellate Judge 
Associate Judge 
Associate Judge 
Judge 
Judge 
Acting .Chief Judge 
Juvenile Judge 
Appellate Judge 
Chief Judge 
Chief Judge 
Chief Judge 
Judge 
Chief Judge 

Kalispel 
Spokane 
Sguaxin Island 
Yakima 
Pt. Gamble Klallam 
Kalispel 
Siletz 
Siletz 
Quinault 
Lmmi 
Warm Springs 
Yakima 
Tulalip 
Sguaxin 
Warm Springs 
Warm Springs 
Warm Spr i ngs 
Colville 
Siletz 
Siletz 
Siletz 
Makah 
Warm Springs 
Yakima 
Coeur d'Alene 
Kootenai 
Upper Skagit 
Spokane, 

JtOOES IOSTER - 2 
1000/J.R'JSTERl 

• 
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Exhibit No. 17 

2 160 So "40liy -;,..re 20• 
Denver CO =30222 
,303) '53- :2•• 

MOUNTAIN STA TES REGIONAi. OFFICI: 
Ocrotny Qa--lQSOn 

Stecneni.. ~at 
s,~.. :xlvlSl.. 

Nar10na1 1-teaoot.v-ersFebruary 1, 1988 132 "Nest ,13 S1reet 
New Yo,x. ~Y '0036 
,212} ,44 ~ 

"'°rmanOorsen 

Ira Glasser 

Eleanor HOimes Sanon 

Chairman Clarence M. Pendleton 
u·. S. Commission on Civil Rights 
1121 Vermont Avenue, N.W. 
Washington, DC 20425 

Dear Chairman Pendleton: 

It was a pleasure to testify before the U.S. Commission last 
week, and I appreciated the opportunity to do so. 

On my way back to Denver, I thought of one additional point that 
I should have made. During my testimony, I listed the reasons 
why a private right of action must be permitted to tribal members 
so that they can challenge civil rights abuses. Included in that 
list should have been the following. 

It has long been recognized that in order to perform its high
function in the best way, "justice must satisfy the appearance of 
justice." In re Murcheson, 349 U.S. 133, 136 (1955). The 13.ck 
of an avenue of recourse for civil rights abuse fails to satis~y 
the appearance of justice. 

Violations of civil rights, of course, should not go wi:~out 
redress. However, perhaps even more destructive to :~e 
individual and to the tribe is the lack of ~ avenue ~ whi.:~ :,J 
complain. 

Even when someone loses a civil rights action, the satis:1.::: -:: 
of knowing that he or she had a day in court is no: J~:, 
important to the individual but also to the system. ~:<e ~~ 
escape value on a steam pot, access to the judiciary allo;,;s :~e 
release of pressure that otherwise would cause an ex;,1.:-s:.,•::. 
Unfortunately, this type of pressure is now buildi::ig -::~:-: 
Indian country because there is no avenue for redress o: .::.·.-:: 
rights problems. 

serving: • -'laslea • rctano • Kansas • Montana • NebrasJta • Nevada 
New Mexico • Nortn Dakota • South Dakota • Utan • Wyoming 
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Chairman Clarence M. Pendleton 
February 1, 1988 
Page Two 

Thus, many Indians today carry with them a fear of a civil rights
abuse even if they have not suffered an abuse. They carry this 
fear because they know that, if they are ab,.:sed, they have no 
place to turn for meaningful relief. This lac~ of recourse has 
produced a noticeable level of fear, and also a frustration, that 
would be eliminated by the passage of remedial :egislation. 

Sincerely yours, 

H, .~ U .v r.tVT-""'- /: r l..~'l1- 'v 

Stephen L. Pevar 

SLP:cmd 
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Exhibit No. 18 

Org.:m1:ed April 18 1918 
IRevised Constitution and By-laws, J4nuary b, 1959) 

UPPtRRmLAJtE 

RED LAKE BAND of CHIPPEWA INDIANS 
e PONEMAH 

Phono 218/679-3341 ' 
RED LAKE, MINNESOTA 56671 :. : 

;-,. .,=.~ LOWER RED LAJtE 

-i'-' 
llTTLEROCKa 

AEDlAKE ■ ■ A£08Y 

RESOLUTION NO. 53-88 

RE: Response to January 28, 1988 hearing of the 
Sub-Committee of the Civil Rights Commission 
on enforcement of the ICRA 

WHEREAS, a Sub-Committee of the U.S. Commission on 
Civil Rights, chaired by Clarence Pendleton, conducted 
a one-sided hearing on January 28, 1988 at Washington, 
D.C. on enforcement of the Indian Civil Rights Act, 
which amounted to a vicious attack on Tribal Sovereignty 
and autonomy of the Red Lake Band of Chippewa Indians; and, 

WHEREAS, none of the January 28th testimony referred to 
the established nation to nation or Government to Government 
relationship which the U.S. Government has recognized with 
the Red Lake Band of Chippewa Indians which must take 
precedence over recommendations made to congress by 
Federal Agencies; and, 

WHEREAS, at the January 28, 1988 hearing, a 1972 law review 
article was entered into the record but the foreword in the 
same law review by a prominent official and recognized 
authority on Indian Affairs, commenting on the article, 
was ignored and not entered into the record. In this 
foreword, it was stated that "Whether tribal sovereignty 
is still available to Indian tribes as a defense against 
seeming violations of Indian Civil Rights in view of the 
Indian Civil Rights Act of 1968 is the main issue of the 
note entitled "Tribal Injustice-The Red Lake Court of Indian 
Offenses". This article serves to bring out the perennial 
demand that Indian tribal governments, including their 
courts, meet ethical standards in all of their operations 
while this goal has not been met by other .units of local 
government. Incidents like those pointed out in relation 
to the Red Lake Court are plentiful in other courts of 
the land, and all courts are facing the tasks of judicial 

- RED LAKE ENTERPRISES -

Red Lal(.e Indian Sawmills '73 Years) Red Lake Cedar Fence Plant Chippewa Ar?s "! 

Red Lake Housing Industry Red Lake Fishing Industry (60 Years) Home of the Famous.Reel :. • 
0 
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TRIBAL COUNCIL 

Organized April 1a. 1918 
IRevised Constitutian and By-Laws, January 6, 19591 

UPPER RED LAKE 

RED LAKE BAND of CHIPPEWA INDIANS 
Phona 218/679-3341 , • PONEMAH 

RED LAKE, MINNESOTA 56671 .. _ • 

~. q.... LOWER RED LAKE 

c:i~ 
llTTlEROCK• 

REOLAKE e • P.EOBY 

Res. No. 53-88 
Page two 

review and upgrading of their functions. The Red Lake 
Indian Reservation, having been considered a "closed" 
reservation has yielded less to the intrusion of "outsiders" 
than any other in the upper Midwest. There is therefore 
greater concern by the tribe about its preogatives in the 
exercise of tribal sovereignty and the effect of any 
imposed standards for the operation of tribal government. 
This is not to say there is no room for improvement but 
it does mean that the process of improvement must be self
engendered. This is one of the situations where impatience 
to set things right may be self-defeating since political 
control remains with the Red Lake Band officials"; and, 

WHEREAS, the Red Lake Tribal Council, acting for and on 
behalf of the Red Lake Band of Chippewa Indians, looks 
upon the Act of April 11, 1968, title 11 as another in a 
long line of travesties, affording no discretion whatsoever 
to the Red Lake Band, in the matter of accepting or rejecting 
terms; and, 

WHEREAS, Corlgressmen Aspinall, Haley, Morris, Rhodes and 
Kyle introduced a bill on May 2, 1968, less than a month 
after enactment of the Act of April 11, 1968, to Amend 
the ICRA and keep it from the possibility of being forced 
on the Indians and instead, provided that the Indian Tribes 
be urged to include certain of the provisions in their 
organizational documents; and, 

WHEREAS, the Sub-Committee is obviously unaware that Congress 
transformed an Agreement with the Red Lake Band into Federal 
Law guaranteeing our Red Lake Independence and that nothing 
in the Agreement shall be construed to deprive the Red Lake 
Indians of any benefits to which we are entitled to under 
existing Treaties and Agreements; and, 

- RED LAKE ENTERPRISES -
Red Lake Indian Sawmills (73 Years) Red Lake Cedar Fence Plant Chippewa Arts & C· :'· s~,,.P 
Red lake Housing Industry / Red Lake Fishing Industry (60 Years) Home of the Famous Red lak•: :. 1 1••·.~s 
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TRIBAL COUNCIL 

Organized April 18, 1918 
(Rewised Constitution <llnd By-l,1ws. January 6, 1959) 

IJP'PER Rm LAKE 

RED LAKE BAND of CHIPPEWA INDIANS 
e PONEMAH 

Phone 21B/679-3341 ' 
RED LAKE, MINNESOTA 56671 ,_ • 

~- q._ LOWER R£D tAICE 
,J;-'i' 

UTTt.£ROCK • 

REDLAKE e • REDBY 

Res. No. 53-88 
Page three 

WHEREAS, it was general knowledge then as it is now 
that one of the "any benefits" referred to was :the right 
to govern ourselves, free from outside interference; and, 

WHEREAS, it is the firm position of the Red Lake Tribal 
Council that Red Lake Indian customs, culture and Tribal 
organization should not be forced into an anglo-saxon mold; 
that the right of the Red Lake Band to control its own 
internal organization and form of tribal government has 
long been recognized by the Executive, Legislative and 
Judicial branches of the United States Government; that 
any modification of Tribal customs, culture and Tribal 
Organization should not be imposed by the United States 
without the consent of the Indians; that we the Red Lake 
Tribal Council, Red Lake Band of Chippewa Indians, have 
our own written basic organization document - the Consti
tution of the Red Lake Band, which was approved by the 
U.S. Government, with which to govern ourselves, free 
from outside intereference; and, 

WHEREAS, the inherent sovereign power of the Red Lake Band 
of Chippewa Indians, though being recognized by the 
Federal Government, was not created by the Federal Govern
ment; the Red Lake Indians were found here, we were not 
placed here by the U.S. Government and cannot be classified 
as a conquered people where the laws of the Conqueror 
might prevail; now, 

THEREFORE, BE IT RESOLVED, that the Red Lake Tribal Council 
does hereby go on record as opposing and objecting to any 
attempt to enforce application of the ICRA on the Red 
Lake Band of Chippewa Indians which would be in direct 
contradiction to and violation of prior agreement, policies 
and treaties between the Red Lake Band of Chippewa Indians 

- RED LAKE ENTERPRISES -
Red Lake Indian Sawmills 173 Years) Red Lake Cedar Fence Plant Chippewa Ans & CrJft Stioo 
Red Lake Housing Industry / Red lake Fishing Industry 160 Yearsl . . Home of the Famous Red Lake 1/ ..111•:?\"!S 
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lRIBAL COUNCIL 

Organized April 1B. 1918 
(Revised Constitution and By-laws, January 6, 1959) 

UPPER RED LAKE 

RED LAKE BAND of CHIPPEWA INDIANS 
e PONEMAH 

Phone 2181679-3341 ' 
RED LAKE, MINNESOTA 56671 ··. • 

-;--:,,_, q_.... LOWER RED LAKE 

. ,,t~ 
LITTLEROCK e 

REOLAKE e • !\EOBY 

Res. No. 53-88 
Page four 

and the United States Government; and as such agreements, 
policies and agreements were considered and recognized 
when the Red Lake Band was excepted from P.L. 280; and 
it is hereby requested that the Red Lake Band of Chippewa 
Indians be excepted from any proposal which it deems 
detrimental to the best interests of the Red Lake Band 
of Chippewa Indians; and, 

RESOLVED FURTHER, that the Red Lake Tribal Council hereby 
asserts the CLOSED RESERVATION status of the Red Lake 
Indian Reservation and will oppose and object to any and 
all attempts to change our legal and land status which 
was the legacy left by our forefathers to enjoy without 
outside interference. 

RESOLVED FURTHER, that Fran Ayer, Red Lake Legal Counsel, 
is hereby authorized and directed to submit this Resolution 
as response to the Sub-Committee of the Civil Rights 
Commission Hearing on January 18, 1988 and to register 
the Red Lake Band's position, objection and opposition. 

RESOLVED FURTHER, that copies of this Resolution be sent 
to: Clarence Pendleton, Chairman; Sub-Committee of CCR: 
Daniel Inouye, Chairman, Senate Select Committee on Indian 
Affairs; Morris Udall, Chairman, Committee & Interior and 
Insular Affairs and the Minnesota Congressional Delegation. 

FOR: 9 
AGAINST: 0 

We do hereby certify that the foregoing resolution 
was duly presented and enacted upon at the Special Meeting 
of the Tribal Council held on Saturday, February 20, 1988 

at the Holiday Inn Bemidji, Minn /~~~~ &t_ I{; 
rav~~iretary 

- RED LAKE ENTE 
Red Lake Indian Sawmills (73 Years) Red Lake Cedar Fence Plant Chippewa Arts & C· ,.. .:;- nu 
Red Lake Housing Industry Red Lake Fishing Industry 160 Years) Home of the Famous Red L,,;. •• :. , ·•·•, 1•s 
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LAW OFACES 

PIRTLE, MORISSET. SCHLOSSER & AYER 
A PROFESSIONAL SERVICE CORPORATION 

M FRANCES AYER• THE FEDERAL BAR BUILOING 
KENNETH W, OEHN 1815 "H- STREET NW SUITE 750 

FRANK R JOZWIAK WASHINGTON. DC, 20006°3604 
PATRICIA A MARKS•• FACSIMILE 12021 331-8738 
MASON 0, MORISSET 12021 331·81590 
ROBERT L PIRTLE 
THOMAS P SCHLOSSER 
TERENCE L. THATCHER SEATTLE OFFICE 

1500 KEY TOWER 
1000 SECOND AVENUE 

SEATTLE, WASHINGTON 98104-1046 
FACSIMILE 12061 3815•7322 

PHILIP BAKER•SHENK• 

•0,sr11,cr 00' CO~l,IMIII.\ BAR March 11, 1988 120151 386 5200 
•••t,-NSTLW,N~ $TA?E8A" 

ALI. OT><[IIS ....,H...GTO.. sun I•" 
PLEASE REPLY TO WASHINGTON. D.C OFFICE 

GLENN W KADISH 
,.. ~J!;llTl<l...TOll"R[S[ARCHtll 

111.LINOIS ...a n:us sr1,n; IIAJII 

PATRICIA A. MARKS•• 
LtG1su.nv£ SPECIALIST 

Chairman Clarence M. Pendleton, Jr. 
U.S. Commission on civil Rights 
1121 Vermont Avenue, N.W. 
Washington, D.C. 

Dear Mr. Pendleton: 

Enclosed are Resolution No. 53-88 and testimony of the Red Lake 
Band of Chippewa Indians. The Band requests that they be made a part 
of the record of the Commission's January 28, 1988 hearing on 
Enforcement of the Indian Civil Rights Act. This material is 
submitted within the 2 week extension of which I was apprised on 
January 29, 1988 by Deputy General Counsel Miller. The additional 
time is greatly appreciated 

As counsel to the Red Lake Band of Chippewa Indians, I would be 
pleased to meet with you or Commission staff to discuss any questions 
you have about the Band's testimony or to discuss allegations about 
the Band made to the Commission. The Band may provide the commission 
with additional information at a later time. 

Sincerely yours, 

PIRTLE, MORISSET, SCHLOSSER & AYER 

M. Frances Ayer 

MFA:klb 

Enclosures 

cc: Chairman Jourdain 
Deputy General Counsel Miller 

klb/031188 
MFAl.0/RED-PEND.Ll 
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Exhibit No. 18 (cont.) 

TESTIMONY OF THE RED LAKE BAND OF CHIPPEWA INDIANS 
FOR THE RECORD OF THE HEARING ON ENFORCEMENT OF THE 

INDIAN CIVIL RIGHTS ACT CONDUCTED BY THE 
CIVIL RIGHTS COMMISSION IN WASHINGTON, D.C. ON JANUARY 28, 1988 

INTRODUCTION 

In the January 28, 1988 hearing of the Commission on Civil 
Rights (CCR), the Deputy General counsel listed for the record a 
number of "significant events" alleged to have occurred on the Red 
Lake Reservation from 1972 to the present. One allegation was that 
the firing of the tribal treasurer in 1979 led to the burning of the 
Chairman's house. Another was that the press was barred from the 
Reservation in 1981; and in 1982 criminal defendants were denied jury 
trials. Mr. Miller noted that many alleged civil rights violations 
were listed in a 1972 law review article which was made a part of the 
record. 

RELIANCE ON LAW REVIEW ARTICLE INAPPROPRIATE 

A 16 year old essay in the North Dakota Law Review should not be 
relied upon to demonstrate the condition of the Red Lake court today. 
The article itself is a rancorous tirade of unsupported allegations 
and blatant inaccuracies, both legal and factual. It also 
demonstrates that its author is lost somewhere between his tribal 
heritage and the non-Indian world. His contempt for tribal culture 
and history is obvious; yet, the poor legal scholarship demonstrates 
that he is not at home in the non-Indian legal world. The author 
left the reservation when he was a small boy and has never since 
lived there. It is notable that he was never able to pass a bar 
examination. 

The author begins his 1972 essay with an incomplete recitation 
of the significant facts of Exparte Crow Dog. 109 U.S. 556 (1983). 
The case concerns the murder by Crow Dog of Spotted Tail, both Sioux 
Indians. The author does not note that Tribal law required the 
murderer to care for the victim's family. Incensed, the United 
States sought and received the death penalty for Crow Dog in a 
federal territorial court. The United States Supreme Court 
overruled, holding that Crow Dog was subject exclusively to tribal 
law. In so holding, the Supreme Court states as follows: 

The pledge to secure to these people, with whom 
the United States was contracting as a distinct 
political body, an orderly government ... 
necessarily implies ... that among the arts of 
civilized life, which it was the very purpose of 
all these arrangements to introduce and 
naturalize among them, was the highest and best 
of all, that of self-government, the regulation 
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by themselves of their own domestic affairs, the 
maintenance of order and peace among their own 
members by the administration of their own laws 
and customs. 

109 U.S. at 568. 

The author reports that following the murder by crow Dog a 
"judicial vacuum" or "void" necessitated the passage in 1885 of the 
Major Crimes Act, 18 u.s.c. § 1153, making murder by one Indian of 
another Indian within Indian country a federal crime. 

The tragedy of the Congress' assessment seems patently clear. 
Indians killing Indians could now be killed rather than care for the 
dependent family of the victims. 

That the tragedy of the Congress' assessment escapes the author 
is perhaps at the heart of what is wrong with the 1972 essay. He 
misses the point of what the United States Supreme Court saw clearly, 
that the United states pledged to the Indian tribes the right to 
govern themselves by their own laws and customs. As a then law 
student, it is surprising that he missed this fundamental legal 
principle. As a tribal member, it is sad that he equated the tribal 
punishment wath a judicial vacuum. 

The author notes that 3 generally accepted arguments for tribal 
courts are that the effective application of a different law may 
require a specialized judge, that only Inpian courts render justice 
equitably to Indians, and that "Indian justice" is different from 
"white justice" since it represents a special concern for the 
individual before the court. The author labels these generally 
accepted arguments as "anachronistic notion[s] of fairness". 

The author laments the fact that even the most basic of the 
Federal Government's objectives in establishing Courts of Indian 
Offenses have not been met, citing as examples of that failure that 
there are still practicing medicine men on the Reservation, and that 
traditional mannerisms such as the native language, dances and 
beadwork have been revived. 

one has to pause and wonder about the author, to consider the 
possibility that if there is a problem it is not with the Red Lake 
Band, but in the troubled mind of the author. 

The author concludes his essay by declaring that the Red Lake 
Court cannot be saved and should be replaced. He observes that the 
federal government's policy vacillates from administration to 
administration and predicts that the fate of the "vanishing American" 
has been decided, that the final chapter will conclude when the 
dominant society tires of its "current infatuation with the noble 
savage". 
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CURRENT FEDERAL POLICY 

Fortunately, the author's depressed assessments of the state of 
federal - Indian relations and tribal affairs are far from reality. 

Recognition and support of tribal self-government has been the 
consistent policy of the federal government since 1970, and thanks to 
the tireless efforts of many tribal advocates such as the Red Lake 
Band of Chippewa Indians that policy is holding firm. 

In 1970, President Richard M. Nixon issued his Indian policy 
statement, formally enunciating the policy of self-determination. 
This policy has been implemented through many congressional acts, 
notably the Indian Financing Act of 1974, the Indian Self
Determination Act of 1975, and the Indian Health Care Improvement Act 
of 1976. In 1983, President Ronald Reagan reaffirmed the policy of 
self-determination and the government-to-government relationship 
between the United States and Indian tribes. The Congress continues 
to reinforce these policies today. One foundation example is s. Con. 
Res. 76, which reaffirms this Nation's government-to-government 
relationship with Indian tribes, and reaffirms its trust 
responsibility and obligation to Indian tribes. Notable also ares. 
1703, proposed amendments to the Indian Self-Determination Act, and 
s. 721, the Indian Development Finance Corporation Act. 

TRIBAL POLICY 

General 

It would be a mistake to assume, as does the 1972 author, that 
the Red Lake Band is not in many significant ways distinct from the 
non-Indian way of life. The leaders of the Red Lake Band understand 
that the way to provide a well-ordered tribal society with justice 
for all lies deep within the Red Lake people, in their history and 
culture. They provide the foundation and the moral fiber which hold 
the people together. 

Red Lake Has Remained Separate And Culturally Intact 

Despite old federal policies designed to tear tribes apart and 
incredible economic hardship, the Red Lake Band has managed 
throughout its history to remain a politically and geographically 
separate, culturally intact entity. 

Many of the Chippewa Indians in the old Northwest Territory of 
the United States signed treaties with the federal government as 
early as the 1840's, relinquishing land in return for reservations 
and certain other rights. Even in those early years, however, the 
Red Lake Band held itself apart from the bu~k of the Chippewa 
Indians. It did not sign a treaty with the United States until 1863. 
Thereafter, while some government officials may have anticipated the 
ultimate general consolidation of all the Chippewa bands, the Red 
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Lake Band had no such expectation. It vigorously protected its 
separate tribal sovereignty and today remains politically separate 
from the consortium of 6 Chippewa bands who organized under the 
Indian Reorganization Act as the "Minnesota Chippewa Tribe". 

During the period of allotment, in the late 19th and early 20th 
Century, most reservations in the country were cut up into allotments 
and distributed among individual Indians, only too often to be lost 
to non-Indian ownership. In 1889 congress directed that the Red Lake 
Reservation be allotted. But the Red Lake Band resistea allotment on 
its reservation and preserved the tribal integrity of its aboriginal 
lands. Today, the Red Lake Reservation is unique among reservations 
in the country. Having never been allotted, it retains today its 
cohesive communal nature. 

In 1954 the Congress specifically exempted the Red Lake 
Reservation from operation of P.L. 280. That law gave the state of 
Minnesota jurisdiction over all Indian country within its boundaries, 
except the Red Lake Reservation. 

Preserving And Sharing Red Lake's Identity As A "People" 

The Red Lake Band is nearing the accomplishment of its dream to 
create an educational entity to preserve, enhance and to share their 
identity as a "people". They will soon begin construction of a 
tribal archives, a public library, and an interpretive center. 

Tribal Archives 

In each society that sees itself as a "people" that sense of 
identity is maintained and preserved by a shared remembrance of the 
past. Today, the Red Lake Band of Chippewa seek to preserve and 
share their own historical records of the past. 

Self-esteem as a critical component of the education process has 
been well established by research on education issues. For American 
Indian children, the research identifies a low self-esteem as the 
primary cause of lack of educational achievement. In part, the low 
self-esteem is attributed to the public view and understanding of 
tribal societies that has been created and perpetuated by the non
Indian historians, linguists, and anthropologists who create the 
cultural stereotypes of a given community. Personal access to the 
historical record of the evolution of the Red Lake Band of Chippewa 
will immeasurably contribute to the enhancement of tribal members' 
pride and understanding of their status in the world community. 

Included in the tribal archives will be photographs, music, oral 
histories, maps, audio and visual recordings, and the vast array of 
written documentary information of the Red Lake people: Treaties, 
ratified and unratified: tribal government proceedings: personal 
correspondence: and many other similar materials -- all of them 
important as the record of specific historical and general cultural 
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development. This material will be the utilization for historical 
and cultural references for education in curriculum development, 
teacher training and text materials, references for cultural programs
in language, arts, and traditional crafts. Ultimately, the archival 
materials will become the source of intelligence and insight upon 
which the Red Lake Band of Chippewa's community and culture will be 
perceived and interpreted by others. 

Tribal Library 

Libraries are all about the storage and transmission of 
knowledge. The 5,000 people who live on the Red Lake Reservation, an 
area comparable in size to the state of Rhode Island, have been 
served by a half-hour visit every two weeks by a bookmobile from the 
Kitchigami Regional Library. Consequently, the immense resources of 
information so familiar to the upper income and highly educated 
members of society are not available to those who need them the most. 
Computer terminals, library networks, and reference collections are 
unknown or mysterious concepts to most tribal people living on 
reservations. 

The Red Lake Tribal Council has recognized the crucial need for 
library and information services and of the serious negative results 
of the lack of them and has made consistent efforts to meet the need. 

Tribal Interpretive Center 

The Red Lake Band of Chippewa is undergoing a continuing 
challenge in terms of relationships with other communities, states, 
and foreign nations. Some of these issues involve the maintenance of 
traditional ways while attempting to meet the demands of a 
technological society. The unique status of common land ownership 
and exemption from certain state and federal statutes require a 
different response to surrounding communities and visitors from 
domestic and foreign lands. 

Over the past years, the Red Lake Band of Chippewa, has hosted 
visitors ranging from tourists and college students to television 
crews and foreign dignitaries. Students from France, Germany, and 
Malaysia have been guests of Red Lake in 1987·. TV crews from Japan 
have filmed at Red Lake during the past summer, more international 
exposure is planned in 1988 in a TV documentary filed by a commercial 
station from England. The Japanese Ambassador to the United Nations 
was a guest of Red Lake in 1987 with the possibility of a broader 
exchange in the future. Recently, the Red Lake Band has joined with 
a community group from Red Lake Falls, the Association of the French 
of the North, in a cooperative effort to develop and improve
community relations in a sustained manner. The exciting opportunity 
~o present an accurate chronology of the evolution of the Red Lake 
Band of Chippewa from pre-white settlement to the complex challenges 
of the 20th century, through the use of a facility designed for 
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flexibility in presentations, will greatly enhance community and 
cultural understanding on a local, regional and international scope. 

An accurate depiction of cultural change and continuity of a 
most unique American Indian Tribe will provide unparalleled potential 
for community understanding. 

THE RED LAKE COURT 

In FY 1988 the Red Lake Court has for the first time an almost 
adequate budget of $253,000, double that of FY 1988, and probably 10 
times the budget of the Court in 1972. 

The court is now well staffed with reasonably well paid 
personnel. There are four judges, one of whom has a college degree. 
In the years 1986 and 1987 the judges received training from the 
National Indian Justice Center in probate law, Indian housing law, 
juvenile justice systems, civil rights, evidence and objections, 
tribal court probation, advanced criminal law, and appellate law and 
procedure. There are a chief judge, 2 associate judges and 1 
appellate judge. one judge has served 6 years, 2 have served 3 
years, and 1 has served two years. The appellate judge hears only 
appeals and no trial judges participate in appeals. There are 
presently 12 cases on appeal before the Red Lake Court. The chief 
judge's salary is $32,000; the 2 associate judges' salaries are 
$24,000; the appellant judge is paid $100 per day while deciding an 
appeal. The court has 3 full-time clerks. Attorneys and lay 
defenders who meet tribal admission requirements may practice before 
the court. The court provides a lay public defender to represent 
anyone charged with a criminal defense upon request, whether that 
person can afford counsel or not. In this respect, the Tribe goes 
above and beyond the requirements of the Indian Civil Rights Act that 
defendants be afforded counsel only at their own expense. There are 
7 lay advocates in addition to the public defender who are licensed 
to practice before the court. They have attended training at the 
National Ind~an Justice Center and the United states Police Academy. 

The Court has a financial accounting system which handles all 
fines, a case docket listing sufficient particulars to track 
repeating offenders, and records of cases are kept by category, both 
civil and criminal. 

All proceedings are recorded both by a stenographer and a tape 
recorder. 

Tribal elders are frequently used as expert witnesses in trial 
proceedings, and upon request, a traditional forum is provided for 
resolution of disputes. In a traditional forum all proceedings are 
oral and the remedy obtained is a compromise between the disputing 
parties. 
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Although alcohol offenses are treated as criminal offenses, the 
Court frequently provides for alternative sentencing including in
patient treatment, out-patient treatment, halfway houses, short-term 
detoxification, and home arrest. 

Under a grant from the Administration for Native Americans the 
Tribe has developed a comprehensive civil and criminal code which 
provides the full range of civil and criminal due process. This code 
is now being reviewed by the Tribal Council prior to its adoption. 

~he Red Lake jail is a modern, air conditioned facility with a 
capacity for holding 32 individuals. It contains separate 
departments for male and female and for adult and juvenile detainees. 
Juveniles are kept in jail for only a brief period of time, after 
which they are transferred either to a girls' or to a boys' home in 
Poenema on the Reservation. 

1979 VIOLENCE 

The statement in the hearing that the tribal treasurer was fired 
in 1979, resulting in the burning of the Chairman's house is an 
amazing leap of logic. It would be more accurate to say that 
the Council exercised its legitimate tribal constitutional authority 
to dismiss the treasurer because of neglect of her duties, and that 
rather than exercising their political remedies pursuant to the 
tribal constitution, the supporters of the former treasurer rioted, 
lo.oted, burned and kidnapped. Although the homes of several innocent 
victims were burned, truly the entire Tribe was a victim because the 
burning and looting resulted in the loss of the tribal jail, the 
tribal shopping center, several gas stations, an AA rehabilitation 
center, a youth group home, and massive amounts of tribal records. 
Only in 1985 was the Council able to replace the shopping center 
which provides essential services to the remote communities of the 
Reservat:i,on. 

It should be noted that in a special popular election held 
following the dismissal of the treasurer, the Red Lake people 
ratified the Council's action. A copy of the result of that election 
is attached as a part of this testimony and,,the Tribe requests that 
it be made a part of the record. 

It requires a large leap in logic to conclude that it was the 
Council's fault that the lawless acts of violence occurred. If 
Alexander Haig's supporters had burned the White House when he was 
fired, would it have been said, "Alexander Haig was fired, resulting
in the burning of the White House." 

THE RED LAKE POLITICAL PROCESS 

A lot of derogatory things have been said by those who 
perpetuated the lawless acts about the strength of the Red Lake 
Chairman. Attached as a part of this testimony is an article 

327 



Exhibit No. 18 (cont.) 

reprinted from the Duluth News Tribune and Herald which sheds more 
light on this complex man. The Tribe requests that it be made a part 
of the record. 

The Chairman is seventy-five years old and has held office since 
1958. He is the first elected Chairman of the Red Lake Tribe. To 
have held office for 30 years, he of necessity has the support of his 
people. 

After the 1979 lawless violence on the Reservation the 
perpetuators of the violence criticized the Red Lake political 
process to their congressmen and the BIA. The Red Lake Council took 
the responsible action of requesting federal monitors of the 1982 
election, the first following the violence. Those monitors were the 
following: 

1. M. Frances Ayer, Esq. 
Office of the Assistant Secretary - Indian Affairs 

2. Anne Crichton 
Office of the Solicitor 
U.S. Department of the Interior 

3 . Mark Anderson 
Office of Twin cities 
Field Solicitor 
U.S. Department of the Interior 

4 . Betty Bell 
Anadarko Agency 
Bureau of Indian Affairs 

5. John Weddel 
Portland Area Office 
Bureau of Indian Affairs 

6. Art Staples 
Red Lake Agency
Bureau of Indian Affairs 

These federal monitors certified the election as being honest and 
fair. 

THE PRESS 

Much, too, has been said, about the Council's action in 
temporarily barring the press from the Reservation following their 
irresponsible 1979 reporting and their covert liaisons with the 
perpetrators of the violence. It is never reported that in 1982 the 
Council modified its previous law to allow the press on the 
Reservation. In fact, during the 1982 election a federal information 
officer, William L. Engles, Portland Area Office, Bureau of Indian 
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Affairs (currently Commissioner of the Administration for Native 
Americans), was on the Reservation at the request of the Council to 
be sure that the press was notified and that reporters were 
courteously treated and assisted. 

JURY TRIALS 

Lastly, Mr. Miller commented on the so-called 1982 denial of 
jury trials to criminal defendants. In fact, in 1982 the budget of 
the Red Lake court, funded solely by the BIA, was grossly inadequate, 
a~d included no funds for jury trials. It is unreasonable to expect 
people who have low paying jobs by the day to refrain from working 
and serve on a jury without pay, especially to participate in a 
system which in many ways is not a part of their cultural 
~nderstanding. Today jury trials are held upon request. 

ATTORNEYS 

The Red Lake Band.has done its best to preserve the tribal 
quality of its court. On August 29, 1985, the Band passed a 
resolution requiring that to be approved and licensed to represent 
individuuls before the Red Lake Court, an applicant must meet the 
following criteria: 

1. be at least -21 years of age, 
2. be a person of good moral character, 
3. never have been convicted of a felony and is a law abiding 

citizen, 
4. is schooled in tribal law and has knowledge of the laws, 

customs, and court rules and procedures of the Red Lake 
Band, 

5. has an understanding of the Chippewa language, 
6. is a member of the Red Lake Band of Chippewa Indians, and 
7. is a resident of the Red Lake Indian Reservation and has 

been such for a period of one year prior to applying to the 
Tribal Council for a license. 

This resolution has been cited as in effect prohibiting outside, 
non-Indian professional attorneys from prac~icing before the Red Lake 
Court. The resolution does, in fact, prohibi€ non-members of the Red 
Lake Band from practicing before the court. It does not prohibit a 
tribal member who is knowledgeable in tribal law and custom, who has 
an understanding of the Chippewa language, and who is also a 
professional attorney from practicing before the court. Note that 
the applicant is not required to speak the Chippewa language, but 
rather, to understand it. 

How reasonable are the requirements for membership and an 
understanding of the Chippewa language, both of which when applied do 
prevent non-Indian attorneys from practicing before the Red Lake 
Court? Much of this testimony has been devoted to explaining the 
importance to the Red Lake people of their history, culture, customs, 
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land and language. A member of the Tribe who has lived on the 
reservation has an understanding of these important and unique 
qualities. 

The Chippewa language, spoken and understood on the reservation, 
is the language of Red Lake ancestors. It is today, except for 
classroom teaching, an oral language. The Red Lake people who 
learned Chippewa as a first language think in Chippewa. For them to 
converse in English requires translation of something spoken in 
English to Chippewa for understanding and then translation of a 
response from Chippewa to English. Non-Indians sometimes mistake 
people's length of time for response as lack of intelligence. 
Members of the Red Lake Band understand. 

There are so many examples of differences which non-Indians do 
not understand. The attitude of the Red Lake people about their land 
is just one. It is no doubt difficult for non-Indian people to 
comprehend the significance of the land to people whose ancestors 
have always lived on that very same land. Always is a long time; 
yet, the lands of the Red Lake people are their aboriginal homeland. 
That homeland is today as it has always been held communally by the 
Tribe, not individually. "Tribal" is a concept not easily 
comprehended by non-Indians. 

The focus of the Red Lake law is on qualities that go to a 
person's knowledge and understanding of tribal life and law, not on 
whether a person also happens to be a professio'nal attorney. Yet, 
that there are today no Red Lake members who are professional 
attorneys does mean that defendants must be represented by lay 
counsel. Examining this from a policy and legal standpoint is 
instructive. 

It is a fact that outside, non-Indian, professional attorneys 
frequently disrupt tribal court proceedings and attempt to bamboozle 
lay Indian judges, prosecutors, clerks, jurors, and witnesses. 

Would Solomon have been a better judge if he had gone to 
Princeton or Yale? That ancient jurist, held up as a paragon, the 
greatest judge in history, never received a law degree. He knew his 
people, knew their values, knew what was in their hearts. Solomon 
had what schools cannot teach. Solomon had wisdom. 

A very respectable legal argument can be made that "counsel" as 
used in the Indian Civil Rights Act of 1968 does not mean that Tribes 
must admit professional attorneys to practice before their courts. 

Prior to the Indian Civil Rights Act, 25 u.s.c. § 1302(6), 
Indians had no right to counsel in tribal court since the sixth and 
Fourteenth Amendments to the United States Constitution do not apply 
to Indian tribes. Settler v. Lameer, F.2d 231 (8th Cir. 1974). The 
Act, passed in 1968, forbids an Indian Tribe in exercising powers of 
self-government to deny any person in a criminal proceeding, at his 
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own expense, assistance ,of counsel. Neither the Act nor its 
legislative history gives particular qualifications for counsel. It 
only requires a tribal court to recognize that the parties before it 
have a right to counsel. It has been left to the courts to interpret 
the meaning of the word "counsel" as used in the Act. They have 
interpreted "counsel" in a due process context. 

The purpose of the Act is to guarantee to Indians "due process" 
and "equal protection" and to protect them from arbitrary action by 
tribal governments, state governments and the federal government. 2 
U.S. Code Cong. and Adm. News 1837, 1864 (1968). But along with 
strengthening rights of an individual within a Tribe, Congress wanted 
the Act to demonstrate its commitment to the goal of tribal self
determination. Its intent was to promote the federal "'policy of 
furthering Indian self-government.'" Santa Clara Pueblo v. Martinez, 
,437 U.S. 49, 62 (1977). Courts have been careful in their 
interpretation of "due process" and "equal protection" as used in the 
Act, to consider the historical, governmental and cultural values of 
an Indian tribe. They have concluded that the terms do not always 
have the same meaning that the U.S. constitution has given them. Tom 
v. Sutton, 533 F.2d 1101, 1104 (9th Cir. ,1976). "Section 1302, 
rather than providing in wholesale fashion for the extension of 
constitutional requirements to tribal governments, as had been 
initially proposed, selectively incorporated and in some instances 
modified the safeguards of the Bill of Rights to fit the unique 
political, cultural and economic needs of the tribal government." 
Santa Clara Pueblo v. Martinez, at 62. 

The Oregon Court of Appeals decided that a party had not been 
denied due process by a tribal court's decision to deny the party the 
right to be represented by counsel of his choice. Red Fox v. Red 
Fox, 23 or. App. 393, 542 P.2d 918. (1975). The case involved a 
divorce action, in which the tribal court would not allow the 
husband's retained attorney, a member of the Oregon and federal bars, 
to appear, but did tell the husband he could be represented by a 
"spokesman" certified to appear before it. The husband argued it was 
unconstitutional for a court not to allow a party to appear through a 
retained attorney. The Oregon Court of Appeals concluded that the 
husband had not been deprived by the tribalicpurt of any "fundamental 
due process." 

The obvious response here is that one is not 
deprived of a "right" to representation because a 
court will not permit a specific individual to 
appear before it. No constitutional claim arises 
from the limitation of representation to those 
satisfying specific qualifications where those so 
qualified are, in fact, available to a litigant. 

Id. at 401, 542, P.2d at 922. The court ruled that due process under 
the Constitution is not denied by allowing representation by lay 
counsel in tribal court. A tribal court's decision to limit 
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representation to qualified lay counsel does not deprive a party of 
the right to counsel. 

The Court of Appeals, Ninth circuit, specifically examined due 
process under the Indian Civil Rights Act in the same fact situation. 
Red Fox v. Red Fox, 564 F.2d 361 (9th Cir. 1977). The husband 
brought suit in federal district court, alleging his rights under the 
Indian civil Rights Act had been violated. He argued the Oregon 
court only dealt with his Constitutional due process claims, not his 
claims based on the Indian Civil Rights Act. The district court 
granted the wife's motion for summary judgment because the same 
issues in the federal court action had been resolved by the Oregon 
court. 

On appeal, the Court of Appeals ruled that the resolution of the 
due process claims under the United states Constitution also reached 
the merits of· the claims under the Indian civil Rights Act. The 
Court reasoned that in. spite.of the variance of protection under the 
Bill of Rights and the Indian Civil Rights Act due to the regard 
given to tribal values, if due process under the Constitution is not 
denied because of representation only by lay counsel, neither is due 
process denied under the Indian Civil Rights Act. Id. at 364. 

In United States v. E.K., 471 F. Supp. 924 (D. or. 1979), 
involving a motion to transfer a juvenile to adult status, counsel 
objected to the admission of the defendant's tribal juvenile record, 
in part because of absence of counsel in the tribal court. The 
district court found that under the Tribe's civil code a person is 
allowed to be represented before a tribal court by a certified 
advocate or spokesman, but there was no right to be represented by 
professionally licensed counsel. There was no evidence the defendant 
had not been able to get or was denied the opportunity to be 
represented by a certified spokesperson or advocate. The court 
concluded that the hearing record did not show a lack of fairness 
which would have denied defendant due process. Id. at 933. It ruled 
that the tribal scheme was fundamentally and adequately fair under 
the circumstances. "[T]here is nothing constitutionally repugnant in 
the tribal court scheme of representation ... , although that 
scheme differs from that practiced in this or other courts of the 
United States." Id. at 934, 

In each of the cases cited, "counsel" for a party in tribal 
court was certified to appear before that court. The Tribe in 
governing itself had decided these persons were qualified to serve as 
"counsel" in its court. It is the words "qualified" and "certified" 
that makes lay counsel meet the demands of due process. Even in 
American jurisprudence, "counsel", as used in the sixth Amendment, 
has been defined as "a person who is legally trained and qualified", 
not just those "persons licensed by some state to practice law". 
United States v. Stockheimer, 385 F. Supp. 979, 983 (W.D. Wis. 1974), 
aff'd 534 F.2d 331 (7th cir. 1976) cert. denied, 429 U.S. 966 (1976). 

332 

https://spite.of


Exhibit No. 18 (cont.) 

some case law does exist that goes the other way on this issue. 
In the article, An Historical Analysis of the 1968 "Indian Civil 
Rights" Act, the author examined Towersap v. Fort Hall Indian Tribal 
Court, civ. No. 4-7o-,;37 (D. Id. 12/28/71), in which the court 
rejected a Tribe's argument that "assistance of counsel" should mean 
only the aid of a friend, as traditionally permitted by the tribal 
court. The court ordered the tribal court to permit non-Indian 
lawyers to represent Indian defendants. The author concluded, 
"(w]hile the policy of allowing professional counsel in tribal courts 
at defendant's expense may be subject to criticism, there is little 
doubt that in adhering to the plain language of the (Indian Civil 
Rights Act] the court implemented the intent of the drafter of the 
provision." Burnett, An Historical Analysis of the 1968 "Indian 
Civil Rights" Act, 9 Harv. J. on Legis. 557, 620 (1972). 

Robert N. Clinton, in his statement before the United States 
Commission on civil Rights on Bureau of Indian Affairs Responsibility 
For Enforcement of the Indian Civil Rights Act on January 28, 1988, 
concluded, • 

With respect to tribal governments, the [Indian 
civil Rights Act] demonstrably cannot, has not, 
and should not involve jot-for-jot incorporation 
of constitutional guarantees of the Bill of 
Rights and the Fourteenth Amendment. Congress 
and the tribal governments that have primary 
responsibility for enforcing the [Indian civil 
Rights Act] both recognize that some process of 
interpretation and construction of the provisions 
of the [Indian Civil Rights Act] in light of 
tribal traditions and the circumstances of tribal 
government is necessary and appropriate." 

United States Commission on Civil Rights On Bureau of Indian Affairs 
Responsibility For Enforcement of the Indian civil Rights Act on 
January 28, 1988., p. 6. He pointed especially to the problem of the 
meaning of "counsel" found in§ 1302(6). He reasoned that if 
"counsel" is interpreted to mean professionally licensed attorneys, 
then an imbalance could arise within the tribal court system, since 
·many judges and prosecutors may be non-lawyers who only attended 
training schools established by the American Indian court Judges 
Association and other organizations. "Indeed, smaller tribes that 
employ few, if any, persons with formal legal training in their 
judiciaries or their prosecutorial staffs quite reasonably fear that 
allowing members of the state bar to represent the defense will 
unfairly balance their tribal criminal processes in favor of the 
defendant." Id. at 7. 

In Wounded Knee v. Andera, 416 F. Supp. 1236 (D.S.D. 1976) the 
issue was whether a tribal judge's dual role as judge and prosecutor 
violated due process. The district court concluded it did. One of 
the Tribe's _arguments was that it was unable financially to hire a 
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prosecutor. The court concluded that financial obstacles could not 
be a reason to deny due process. "The tribe need not hire a 
professional attorney; a lay person hired part-time may be 
sufficient." Id. at 1241. If the courts are sanctioning the hiring 
of lay prosecutors and finding that lay prosecutors do meet the 
requirements of due process, then it would appear unequal and unfair 
to hold that restricting counsel to· lay counsel violates due process. 

In 1977, the United States Supreme Court decided that the Indian 
civil Rights Act did not authorize civil actions against Indian 
tribes or officers in federal court. Santa Clara Pueblo v. Martinez, 
436 U.S. 49 (1977). Although parties, in cases cited in this 
memorandum, could no longer bring their claims based on the Indian 
Civil Rights Act into federal court, the cases are still instructive 
on how the Act has been construed. The courts have found that being 
represented by lay counsel in tribal court does meet the demands of 
due process and the right to counsel, thus fulfilling the purpose of 
the Indian civil Rights Act, to be treated fairly by governments. 

United states v. Red Lake 

In their testimony, both the Assistant Secretary for Indian 
Affairs and the United States Attorney for Minnesota mentioned United 
states v. Red Lake. The petition of the Tribe for certiorari is 
submitted as a part of this testimony, and the Tribe requests that it 
be made a part of the record. A reading of the Tribe's petition will 
demonstrate that the Tribe's contention that the records. are tribal 
not federal records is meritorious. There has been too much of a 
tendency on the part of others simply to dismiss the Tribe's position 
as frivolous. Knowing the Tribe's plans for the Red Lake Archives 
should help the CRC to understand how deeply the Red Lake people feel 
about protecting tribal records, especially in view of their massive 
records loss during the 1979 lawless violence. 

CONCLUSION 

It must be remembered that the Red Lake Band is a sepa,rate, 
dependent sovereign, that its history, customs, language, ~nd beliefs 
are different. one has only to spend time with the people to know 
that. Red Lake people are not like other people. 1 

As the Assistant Secretary for Indian Affairs noted in his 
testimony, he has received few complaints from Red Lake members about 
violation of their civil rights. The people themselves believe in 
their Tribe and its laws, except for perpetrators of the 1979 
violence who are unwilling to accept the political will of the Red 
Lake people, and who would rather riot and complain than vote. 

The Tribe deeply resents the intrusion by the United states 
Civil rights Commission and the Congress into Red Lake affairs 
through the passage of the 1968 Civil Rights Act. It is not that the 
Tribe does not provide fair government. Rather, it does so because 
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the Tribe has the governmental authority and responsibility to do so, 
not because of federal law. The Tribe believes so deeply that the 
Congress lacks the power to pass laws intruding upon its governmental 
authority that it commissioned a legal opinion analyzing the legality 
of the exercise by Congress of its so-called "plenary power". The 
opinion concludes that the exercise of that power is without 
Constitutional basis. A copy of the opinion is attached, and the 
Tribe requests that it be made a part of the record. 

MFA:klb 
031088 
MFAl.0/RED-TEST.DRl 
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i 

QUESTIONS PRESENTED 

1) Whether federal courts should have referred to 
tribal court for resolution a suit by the United States 
against an Indian tribe seeking to enforce a federal 
records law? 

2) Whether an Indian reservation court, organized 
and funded pursuant to 25 C.F.R. Part 11, but enforcing 
a tribal law and order code, is an arm of the tribe, 
making its records tribal records, or an arm of the 
federal government, making its records federal records? 

3) Whether an Indian tribe enjoys sovereign im
munity from suit brought by the United St.ates govern
ment? 
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PARTIES TO THE PROCEEDING SOUGHT TO BE 
REVIEWED 
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Red Lake Band of Chippewa Indians 
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Roger Jourdin, Chairman 
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Dan Raincloud, Jr., District Representative 
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INTHE 
SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1987 

No. 87 -

RED LAKE BAND OF CHIPPEWA INDIANS, et al., 
Petitioners, 

V. 

UNITED STATES OF AMERICA, 
Respondents. 

PETITION FOR A WRIT CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 

The Red Lake Band of the Chippewa Indians hereby 
petitions this Court for a Writ of Certiorari to the 
United States Court of Appeals for the Eighth Circuit to 
review the appeal court's decision in the case of United 
States ofAmerica v. Red Lake Band of Chippewa Indians. 
No. 86-5453 MN. 

OPINION BELOW 

The opinion of the United States eourt of Appeals for 
the Eighth Circuit of which review is sought is reported 
at 827 F.2d 380 (1987). The Opinion is reproduced in 
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the Appendix at App. 2. The district court opinion af
firmed by the Eighth Circuit is reproduced at App. 10. 

JURISDICTION 

The judgment of the United States Court of Appeals for 
the Eighth Circuit is dated August 31, 198.7. A timely 
petition for rehearing was filed by the Red Lake Band of 
Chippewa Indians. That petition Was denied on Septem
ber 28, 1987. App. 1. This Court has jurisdiction to 
review the judgment below pursuant to 28 U.S.C. 
§ 1254(1). 

STATUTES AND REGULATIONS INVOLVED 

This case involves a consideration of the primary jurisdic
tion of tribal courts, the doctrine of sovereign immunity, 
and the rights of self-government enjoyed by Indian 
tribes of the United States._ The case also requires con
sideration of the Federal Records Act, 44 U.S.C. § 3106, 
3301, and certain regulations of the Bureau of Indian Af
fairs, 25 C.F.R. Part 11. See App. 24 and App. 26. 

STATEMENT OF THE CASE 

The Red Lake Band of Chippewa Indians (hereinafter 
either the Red Lakes or the Tribe) is a federally-recog
nized Indian tribe. The Tribe signed treaties of peace 
with the United States in 1863, 13 Stat. 667, and 1864, 13 
Stat. 689; ( compiled in II Kappler, Indian Affairs, Laws 
and Treaties, (1904) at 853-855, 861-862). The. Red 
Lakes live on the Red Lake Reservation which covers ap
proximately 637,000.acres of Northern Minnesota. 

The Tribe operates as a sovereign government pursuant 
to a Constitution ratified by the Tribe's members and ap
proved by the Secretary of the Interior on November 10. 
1958. That Constitution, among other things, grants the 
Tribal Council authority "to enact ordinances ... provid-
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3 
ing for the maintenance of law and order and the ad
ministration of justice by establishing a police force and 
a tribal court and defining their powers and duties ...." 
Revised Constitution and By-Laws of the Red Lake 
Band of Chippewa Indians, Art. VI, 5. 

As early as February 15, 1952, the Secretary of the Inter
ior approved a tribal law and order code establishing the 
criminal rules of conduct for the Red Lake Reservation. 
See, Exhibit F, Supplemental Court of Appeals Record. 
In subsequent amendments through the years, the Tribe 
established rules of criminal procedure for the reserva
tion court that enforces that law and order code and con
tinued to update the code's definition of offenses, as 
necessary. In light of the successful operation of a ju~
tice system on the Red Lake Reservation, Congress ex
plicitly exempted that Reservation from operation of 
P.L. 83-280 when it granted the State of Minnesota 
criminal jurisdiction over all other Indian reservations in 
that state. 28 U.S.C. § 1152(a). See, Bryan v. Itasca 
County, 426 U.S. 373, 385 (1976). 

In the 19th Century the Bureau of Indian Affairs began 
to establish courts on certain Indian reservations, typi
cally called Courts of Indian Offenses, to handle prosecu
tions against on-reservation criminal activity by Indians. 
See generally, Felix S. Cohen's Handbook of Federal In
dian Law, (1982 Edition, R. Strickland, ed.) at 332-335. 
These courts are often known as CFR courts, for the 
rules establishing them are now codified in 25 C.F.R. 
Part 11. Those rules set up the procedures whereby 
judges of the courts are appointed and by which court 
proceedings are conducted. Judges, for i~stance, are ap
pointed by the Bureau of Indian Affairs, and paid by the 
Bureau of Indian Affairs (BIA), but are subject to the ap
proval or veto of the Reservation Tribal Council. 25 
CFR § 11.3. The rules also define the elements of the 
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criminal offenses alleged violations of which are 
prosecuted before the courts. 25 CFR §§ 1138-11.98ME. 

At the time the controversy involved in this case aros~, 
the court on the Red Lake Reservation was funded and 
organized through the CFR mechanism. On the other 
hand, the Red Lake Court did not enforce the CFR list 
of offenses. Instead, it enforced -- and still enforces -
criminal ordinances enacted by the Tribe itself.1 

On August 29, 1985, the Red Lake Tribal Council 
passed an ordinance declaring that "all Red Lake Court 
of Indian Offenses case records shall be kept confiden
tial by the Court and the information contained in the 
case records shall be withheld from public disclosure." 
Red Lake Tribal Council Ordinance #1-85. On the 
same date, through Resolution No. 234-85, the Tribal 
Council ordered that the case records of all closed cases 
of the Red Lake Court be transferred to the Tribal ar
chives and kept confidential. The records were accord
ingly transferred on August 30, 1985.2 

On September 17, 1985 the BIA demanded by letter to 
the Tribal Council that it relinquish the r.ecords. of all 
closed cases of the Red Lake Court. When the records 
were not released, the United States brought an action in 

1 The Red Lake court is now funded through a grant under P.L. 93-
638, 41 U.S.C. § 252(c), rather than through the CFR mechanism. 

2 The Tribal Council action was taken in response to a concern that 
the records would be made available by the BIA to a non-Indian, 
non-reservation newspaper that had filed an FOIA request with 
the BIA for the records. The FOIA, of course, does not apply to 
Indian Tribes. As self-governing societies they reserve the right 
to handle their governmental documents as they themselves 
determine. ~ee, 5 U.S.C. §§ 551(h), 552. 
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the United States district court for the district of Min
nesota for recovery of the records pursuant to 44 U.S.C. 
§§ 3106 and 3301, the Federal Records Act. 

On cross motions for summary judgment, the district 
court ruled in favor of the government and ordered 
release of the records. The district court rejected the 
Tribe's assertion that its sovereign immunity protected it • 
from suit by the federal government absent an explicit 
Congressional authorization. The district court also held 
that the records at' issue were records of the United 
States and that their deposit into Red lake archives and 
the Tribe's refusal to reveal them constituted a violation 
of 44 U.S.C. § 3106. The court then directed that the 
records be turned over to the BIA, but stayed its 0\1/Il 

order pending appeal to the Eighth Circuit court of ap
peals. On appeal, the court of appeals generally af
firmed the dis.trict court's ruling. 

The Tribe also argued before the district court that sum
mary judgment should not be granted because there 
remained a genuine dispute of fact as to the nature of 
the Red Lake Band's organizational structure and thus, 
the nature of the Red Lake Court. The district court 
determined that there was no genuine dispute and ruled 
on the motions for summary judgment.3 The Tribe 
before this Court does not reassert the existence of a 
genuine dispute. The nature of the Red Lake Court is 
at issue, but the resolution of that issue involves a legal 
determination that can be made on the facts in the 
record. 

3 The Tribe's cross-motion for summary judgment was filed in an cf. 
fort to protect its interests if the district court determined, .is 11 

ultimately did, that there was no genuine factual dispute. 
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THE COURT OF APPEALS DECISION 

In ruling on the Red Lake's appeal from the district 
court's judgment, the court of appeals considered the 
Tribe's two primary arguments. Those were: (1) the 
Tribe is exempt from suit under the doctrine of 
sovereign immunity and (2) the Red Lake Court is, in 
substance, a tribal court, functioning as an exercise of 
tribal sovereignty and its records, therefore, are tribal, 
not BIA, records. 

With respect to the Tribe's assertion of sovereign im
munity, the court of appeals acknowledged the general 
rule that tribes are protected from suit unless there is an 
explicit waiver of that immunity by Congress. But the 
court went on to hold, . relying on two Ninth Circuit 
cases, United States v. White Mountain Apache Tribe,· 784 
F.2q 917 (9th Cir. 1986) and United States v. Yakima 
Tribal Court, 806 F.2d 853, 861 (9th Cir. 1986), cert. 
denied_ U.S. __, 107 S. Ct. 2461 (1987), that the 
Tribe's sovereign immunity does not foreclose lawsuits 
brought by the United States. The court so ruled on es
sentially two grounds. First, it said that "it is an inherent 
implication of the superior power exercised by the 
United States over the Indian tribes that a tribe may not 
interpose its sovereign immunity against the United 
States." 827 F.2d at 382. It concluded this loss of 
sovereign immunity was a "necessary implication of [ the 
Indians'] ... dependant status," citing Washington v. Con
federated Tribes of Colville, 447 U.S. 134, 152 (1980), and 
arose even without Congressional action. Second, the 
court announced that for purposes of this case, tribes 
were analogous to states. Having so concluded, the 
court then relied on the case of United States v. Mississip
pi, 380 U.S. 128 (1965), to hold that "just as a state may 
not assert sovereign immunity as against the federal 
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government ... neither may an Indian tribe ...." 827 
F.2d at 383. 

With respect to the Red Lake's second main argument 
( that the records of the Red Lake Court were tribal 
records) the Eighth Circuit held, without analysis, that as 
the records were those of a "CFR court," the documents 
were, ipso facto, BIA records. In so holding, the court 
relied upon its interpretation of Department of the Inter
ior regulations, 25 C.F.R. Part 11, but did not look past 
those regulations to the Red Lake Court's "ultimate 
source of ... power." United States v. Wheeler, 435 U.S. 
313, 320 (1978). The court went on to consider whether, 
pursuant to the regulations, a tribe utilizing the CFR
funding mechanism could nevertheless exempt itself 
from certain of the regulations, including those related 
to record-keeping. On this point, the court decided that 
a tribe "organized" under the Indian Reorganization Act, 
25 U.S.C. § 461 et seq., which uses "CFR courts", can ex
empt the court from the bulk of the CFR regulations 
and make it an "independent tribal court" by enacting a 
tribal law and order code. 827 F.2d at 382. On the 
other hand, the court said, if a federally-recognized tribe 
that has not "organized" itself under the IRA uses a CFR 
court, it cannot similarly exempt itself from the CFR 
rules by enacting a law-and.:.order code. The court of ap
peals then held that the Red Lake Band had not 
presented evidence that it met the criteria for "exemp
tion," for it had not shown it was "organized" under the 
IRA 

REASONS FOR GRANTING THE WRIT 

This Court has repeatedly noted that "Indian tribes are 
unique aggregations possessing attributes of sovereignty 
over both their members and their territory." White 
Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 
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(1980) quoting United States v. Mazurie, 419 U.S. 544, 
557 (1975). The Court has also consistently interpreted 
federal law in a manner most likely to aid in achieving 
the federal government's "goal of promoting tribal self
government, a goal embodied in numerous federal 
statutes [fn. omitted]." New Mexico v. Mescalero Apache 
Tribe, 462 U.S. 324, 334 (1983). The Court has 
reiterated that any restrictions on that right should 
generally be found only where there is a clear and une
quivocal announcement by Congress of the intent to do 
so. See e.g. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 
58-59 (1978); Bryan v. Itasca County, supra 426 U.S. at 
392-393. 

In this case, the Eighth Circuit has ·ignored these basic 
tenets of federal Indian law. On the question of 
sovereign immunity, the court of appeals found a loss of 
this fundamental component of Indian sovereignty in the 
absence of explicit Congressional action. Such an im
plied divestiture of right is neither justified as a matter 
of law nor necessary as a matter of-policy. The net ef
fect is to permit a central element of tribal sovereignty 
to be lost at the whim of executive branch officers simp
ly by their decision to file a lawsuit. Next, judging the na
ture of the Red Lake Court and its records, the Eighth 
Circuit focused on form rather than the substance, con
trary to this Court's direction in United States v. Wheeler, 
supra. In so doing, and in declaring, against all logic, 
that a court enforcing tribal law is not a tribal court, the 
Eighth Circuit cut deeply into the Red Lake Band's 
sovereign authority "to make ... [its] own laws and be 
ruled by them." Williwru v. Lee, 358 U.S. 217, 220 
(1959). And finally, the court of appeals overlooked this 
Court's recent affirmations of the primary importance of 
tribal courts in protecting tribal self-government. Iowa 
Mutual Insurance Co. v. LaP/ante, _ U.S. _. 107 
S. Ct. 971 (1987), National Farmer's Union Ins. Cos. v. 
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Crow Tribe, 471 U.S. 845 (1985). It thus permitted the 
exercise of federal court jurisdiction over a controversy 
that should first has been referred to the tribal court it
self. 

In United States v. Wheeler, supra, this Court reseived 
the question of "[w]hether ... a [CFR] court is an arm of 
the federal government or, like the Navajo Tribal Court, 
derives its powers from the inherent sovereignty of the 
Tribe." 435 U.S. at 427 n. 26. That question, and the im
plications of its answer, are squarely presented here. 
The Eighth Circuit answered it in a way contrary to the 
clear direction of this Court's rulings on tribal 
sovereignty and self-government. Though this case invol
ves but one court on one reseivation, it necessarily impli
cates all CFR courts throughout the country and raises 
decidedly important questions of federal Indian law 
which should be settled by this court. See Rule 17.l(c), 
S. Ct. Rules. 

1. The District Court and Court Of Appeals 
Should Have Referred This Controversy To 

•Tribal Court 

The district court and court or appeals committed a fun
damental error when they heard this case. They should, 
instead, have referred the controversy to tribal court for 
resolution. In two recent cases, this Court has made 
clear that controversies between Indians and non-In
dians involving reseivation affairs should be resolved, in 
the first instance at least, in the reseivation court. See, 
National Farmers Union Ins. Cos. v. Crow Tribe, supra, 
and Iowa Mutual Insurance Co. v. La Plante, supra. In 
each case, the Court directed that the federal court stay 
its review of tribal court jurisdictional issues until the 
tribal court had determined to accept or reject its own 
jurisdiction over the matter. Here, although the issues 
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to be decided are not jurisdictional in the same sense, 
the same deference to tribal court decisions should 
nevertheless prevail. Otherwise, the "exercise of jurisdic
tion [by a federal court] over matters relating to reserva
tion affairs can ... impair the authority of tribal courts," 
Iowa Mutual, supra, 107 S. Ct. at 976. If the Red Lake 
Band is subject to suit at all, a matter discussed below, it 
should, at least, only be so in its own tribal court. 

The lower courts -- including the Eighth Circuit -- have 
so understood the broad teaching of National Farmers 
Union and Iowa Mutual: tribal courts, not federal courts, 
should resolve controversies arising on a reservation. 
See, Uniled States ex rel. Kishel/ v. Turtle Mountain Hous
ing Authority, 816 F.2d 1273 (8th Cir. 1987) (suit by In
dian against non-Indian corporation should be brought 
in tribal court, not U.S. District Court); Wellman v. Chev
ron, U.SA., 815 F.2d 577 (9th Cir. 1987) (same). When 
a non-Indian sues an Indian for activities occurring on 
the reservation, the cause of action should be heard in 
tribal court. Federal Land Bank of Omaha, v. Reeves, 
_ E Supp._, 14 ILR 3071 (D.S.D. 19_87). See 
also, RJ. Williams v. Fort Belknap Housing Authority, 719 
F.2d 979 (9th Cir. 1983) ("the tribal .court is generally 
the exclusive forum for the adjudication of disputes af
fecting the interests of both Indians and non-Indians 
which arise on the reservation.")4 It makes no difference 
that the plaintiff is the United 

4 Interestingly, the rules that the United States says govern the Red 
Lake Court expressly grant the court jurisdiction over "all suits 
wherein the defendant is a member of the tribe ... within [its] 
jurisdiction ...." 25 C.F.R. § 11.22. Here, individual tribal coun
cil members were named as additional defendants. Thus, the 
federal government's own regulations lead to the conclusion the 
Tribe urges here. 
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States itself. Suits by the United States are typically sub
ject to the federal doctrine of abstention, to which the 
Court has analogized deference to tribal courts. See, 
Leiter Minerals v. United States, 352 U.S. 220 (1957); 
United States v. Ohio, 614 F.2d 101 (6th Cir. 1979). It is, 
moreover, United States policy to encourage the 
development of tribal self-government in which "tribal 
courts play a vital role ...." Iowa Mutual, supra, 101 
S. Ct. at 976. 

The federal courts in this case should have dismissed the 
case or stayed action on the complaint so that the issues 
could be presented first for tribal court review.5 

2. The Court of Appeals Applied An Improper 
Standard In Determining That The Red 
Lake Court Records Were. BIA Records 
Rather Than Records Of The Tribe 

The court -of appeals had before it the question whether 
the records of the Red Lake Court are records of a 
federal agency or of a separate sovereign, that is, the 
Red Lake Band of Chippewa Indians. To answer that 
question, the court should necessarily have grappled 
with the question left open in United States v. Wheeler, 
supra: Whether a court funded and generally organized 

5 This quasi-jurisdictional issue was not raised below. That does not 
deny this Court the power to consider it. This Court may re-.iew 
"fundamental errors" by lower courts, even if not previously as
serted by a party. See, Sibbach v. Wilson & Co., 312 U.S. 1, 16 
{1941); Kessler v. Strecker, 307 U.S. 22, 34 {1939). As well, this 
Court has drawn an analogy between the deference to tribal 
courts announced in National Farmers Union, supra, and Iowa 
Mutua~ supra, and the more traditional abstention doctrine. See. 
Iowa Mutual Insurance Co. v. LaP/ante, supra, 107 S. Ct. al 976 
n. 8. This Court may, sua sponte, raise and resolve abstention is
sues not raised below. Bellotti v. Baird, 428 U.S. 132, 143, n. Ill 
{1976). 
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under the Code of Federal Regulations, but which enfor
ces tribal law, acts as an arm of the federal government 
or as an arm of the separate tribal sovereignty. 

But. in answering this question, the Eighth Circuit simp
ly announced, without analysis, that "the records of 
C.F.R. courts are agency records and belong to the 
United States." 827 F.2d at 383. The court noted that 
the Red Lake Band is listed in the reguiations as one of 
those tribes to whom the regulations generally apply, 25 
C.F.R. § 11.l(a)(6), and concluded that "designated 
tribal courts are presumptively CFR courts". 827 F.2d at 
383.6 . 

The teaching of this Court in United States v. Wheeler, 
supra, however, makes it clear that such a superficial 
analysis cannot satisfactorily fix the underlying status of 
a tribal court. In that case, too, the question of double 
jeopardy turned on whether a tribal court, there a court 
organized by the Navajo Tribe, was an "arm of the 
federal government." ·435 U.S. at 319. In making that 
judgment, the Court noted that _the critical issue is "not 
the extent of· control exercised by one prosecuting 
authority over the other, but rather th~ ultimate source of 
the power under which the respective prosecutions were 
undertaken." 435 U.S. at 320. (emphasis added) 'That 
Congress has in certain ways regulated the manner and 

6 Having so quickly decided the nature of the records at issue, the 
only question the court analyzed at all was whether the Redlalce 
Band had exempted itself from the full reach of the regulations 
(including record keeping) by showing that (1) it was organized 
under the Indian Reorganization Act, 25 U.S.C. §. 461 et seq. 
and (2) it had adopted a tribal law and order code. See 25 
C.F.R. §. 11.4(d). A regulatory exemption is beside the point. 
however, if the records are not the BIA's to regulate. In any 
case, the Redlalce Band has clearly followed the record keeping 
requirements of the regulations themselves. See n.9, infra. 
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extent of the tribal power of self-government does not 
mean that Congress is the source of that power." Id. 
See also, Talton v. Mayes, 163 U.S. 376,384 (1896).7 

The Red Lake Court, even though its judges are paid by 
the BIA. nevertheless does not enforce federal law. It en
forces a criminal code adopted by the Tribe itself. The 
"ultimate source" of the Red Lake Court's power is the 
sovereign power of, the Red Lake Band of Chippewa In
dians, "a separate people . . . regulating their internal 
and social relations." United States v. Kagama, 118 U.S. 
375, 381-382 (1886), quoted in United States v. Wheeler, 
supra, 435 U.S. at 322, and the Red Lake court acts as 
an arm of the Red Lake Band·8 Were it otherwise, then 

7 The Eighth Circuit in this case had before it several pronounce
ments and letters from the Tribe itself asserting that the Red 
Lake Court was a "CFR Court," not a tribal court. Those decla
rations came in the context of a struggle over BIA funding of 
court operations. What the Tribe or its representative may have 
said about the nature of the Red Lake Court, in any case, is not 
determinative of the legal issue involved here. For purposes of 
funding. the Red Lake Court was a CFR court. That does not 
mean that when it enforces tribal law it is not an "arm of the 
Tribe." 

8 In this case, the Red Lake's do not urge, and this Court need not 
reach if it accepts certiorari, the question of whether a CFR court 
enforcing CFR offenses is operating as an arm of the federal 
government or of the Tribe itself. It is worth noting, however, 
that if the CFR Courts do not represent an exer~ of tribal 
sovereignty, then not only are subsequent federal prosecutions 
barred, but the legality of the CFR courts may be in question. 
The Interior Department Solicitor has suggested, for instance, 
that the "more satisfactory defense" of the legality of the CFR 
courts "is a doctrine . . . that the courts of Indian offenses 
derived their authority from the Tribe rather than from 
Washington." Op. Sol. Int. October 25, 1934 (Powers of Indian 
Tribes) 55 1.0. 14, reprinted in, 1 Opinions of the Solicitor of the 
Department of the Int~rior Relating to Indian Affairs 1917-1974, 
(Cont.) 
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prosecution in a CFR court enforcing tribal law, where 
punishments cannot exceed one year in jail, 25 U.S.C. 
§ 1302(7), as amended by § 4217, P.L 99-570, would 
foreclose later federal prosecutions where more severe 
sentences can be meted out, with predictable "un
desirable conse~uences." United States v. Wheeler, supra 
435 U.S. at 330. 

(n. 8 cont.) 
at 445, 476. This more "satisfactory defense" is necessary be
cause the Secretary has relied on 25 U.S.C. § 2 to provide 
authority to establish CFR courts to try persons for the violation 
of criminal offenses defmed in the administrative regulations. 
There is reason to question the breadth of that authority. E.g., 
Organized Village ofKake v. Egan, 369 U.S. (i(), 63 (1962) (declar
ing that 25 U.S.C. § 2 and§ 9 do not provide "general power to 
make rules governing Indian conduct.") But see United States v. 
Clapox, 35 F. 515 (D. Or. 1888) (upholding legality of BIA 
courts). 

9 The regulations themselves do not require the full records of the 
tribal court be made agency .records or that. they be turned over 
to the agency. If the records are not federal agency records, 

• therefore, the regulations themselves do not compel a result 
favorable to the government. 25 C.F.R. § 11.11 requires, first, 
that a case record be kept available "for ·inspection by duly 
qualified officials ... ." But the record need simply summarize 
the case and need not be released, simply available for review. 
25 C.F.R. § 11.11 also requires that "a record of all proceedings 
shall be kept at the BIA agency office as required by 25 U.S.C. 
§ 200." That law provides that "whenever an Indian shall be in
carcerated in an Indian jail, or any other place of confinement, 
on an Indian reservation or in an Indian school, a report· or 
record of the offense or case shall be immediately submitted to 
the superintendent of the reservation or such official or officials 
as he may designate and such reports shall be made part of the 
records of the agency office." The Red Lake Court does submit 
such a summary report whenever an Indian is incarcerated. See 
Page 24a of Addendum to Court of Appeals Opening Brief for 
(cont.) 
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Subjected to the Wheeler analysis, the inapplicability of 
the Federal Records Act to this case becomes manifest. 
44 U.S.C. § 3301 defines federal records to include 
materials "made or received by an agency of the \}nited 
States under federal law or in connection with a transac
tion of public business . . . ." When it is enforcing the 
tribal law and order code, the Red Lake Court is not 
making or receiving documents "under federal law". It is 
making or receiving those documents under tribal law. 
Nor can it be said that it is transacting the "public busi
ness" of the United States government. It is, rather, con
ducting the business of a separate sovereign, the Red 
Lake Band of Chippewa Indians. Thus, the records of 
the Red Lake Court are tribal records, not subject to the 
control of the BIA, irrespective of the BIA's funding or 
administrative regulation of the Red Lake Court. 

3. The Red Lake Band Of Chippewa Indians Is 
Immune From Sult 

The separate and sovereign nature of American In
dian tribes was first enunciated by Chief Justice 
Marshall in Worcester v. Georgia, 31 U.S. 515 (1832). Al
though the Supreme Court has departed from the "con
ceptual clarity of Mr. Chief Justice Marshall's view in 
Worcester," Mescalero Apache Tribe v. Jones, 411 U.S. 
145, 148 (1973), the Court still hews to the determina
tion that "Indian tribes are unique aggregations possess
ing attributes of sovereignty over both their members 
and their territory." White Mountain Apache Tribe v. 

(n. 9 cont.) 

Appellants (December 31, 1986). What the Tribe seeks to 
protect are the detailed and complete court records -· such as 
hearing transcripts, etc. 
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Bracker, supra, 448 U.S. at 142, quoting United States v. 
Mazurie, 419 U.S. 544, 557 (1975). "[U]ntil Congress 
acts the tribes retain their existing sovereign powers. In 
sum. Indian tribes still possess those aspects of 
sovereignty not withdrawn by treaty or statute, or by im
plication as a necessary result of their independent 
status." United States v. Wheeler, supra, 435 U.S. at 323. 

A fundamental element of tribal sovereignty is immunity 
from lawsuits absent Congressional authorization. 
United States v. United States Fidelity Guarantee Com
pany, 309 U.S. 506, 513 (1940). That "immunity cannot 
be waived by [government] officials." Id. "[A] waiver of 
sovereign immunity 'cannot be implied but must be une
quivocally expressed [by Congress]."' Santa Clara Pueblo 
v. Martinez, supra, 436 U.S. at 58 quoting United States v. 
Testan, 424 U.S. 392, 399 (1976), quoting United States v. 
King, 395 U.S. 1, 4 (1969). 

The court of appeals acknowledged the clear statements 
by this Court upholding the sovereign immunity of 
American Indian tribes from suit. Relying, however, on 
two Ninth Circuit cases, United States v. White Mountain 
Apache Tribe, 794 F.2d 917, 920 (9th Cir. 1986) and 
United States v. Yakima Tribal Court, 806 F.2d 853, 861 
(9th Cir. 1986) cert. denied_ U.S._, 107 S. Ct. 
2461 (1987), the court held nonetheless that a tribe's 
sovereign immunity did not protect it from suits by the 
United States, even without an explicit Congressional 
authorization. In so doing, the court of appeals misread 
this Court's precedents on tribal sovereignty and im
ported into federal Indian law inapplicable principles in
volving the sovereign powers of states of the Union. 

The Eighth Circuit suggests that tribes have lost their 
sovereign immunity vis-a-vis the United States as "an in
herent implication of the superior power exercised by 
the United States over the Indian tribes ...." 827 F.2d 
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at 381. In doing so the Court relied on this court's decla
ration in Washington v. Confederated Tribes of Colville, 
supra, that Indian tribes retain attributes of sovereignty 
unless they are divested by treaty, federal law, or "by 
necessary implication of their dependent status." Id., 447 
U.S. at 152 ( citation omit_ted). 

The Eighth Circuit has misunderstood· this Court's 
analysis of the "necessary" restrictions on tribal 
sovereignty. As the Court explained it in United States v. 
Wheeler, supra, "[t]he areas in which such implicit divesti
ture of sovereignty has been held to have occurred are 
those involving the relations between an Indian tribe 
and non-members of the Tribe." 435 U.S. at 326. Sig
nificantly, however, whatever other attributes of 
sovereignty are restricted when tribes deal with non
members, immunity from suit is not one of them. In 
fact, it is typically suits by non-members from which 
tribes are immune. United States v. United States Fidelity 
Guarantee, supra. 

In any case, this lawsuit does not involve relations of the 
sort between a tribe and non-members explained by 
Wheeler and involved in, for instance, Oliphant v. Su
quamish Indian Tribe, 435 U.S. 191 (1978). Rather, the 
issue here involves the nature of the relationship be
tween the Tribe and the United States government itself. 
That relationship is defined by the treaties between the 
two sovereigns and by the inherent trust relationship aris
ing as a consequence. In that context, the words of 
Chief Justice Marshall still hold meaning: "A weak state 
[such as an Indian tribe] ... may place itself under the 
protection of one more powerful without stripping itself 
of the right of government and ceasing to be a state." 
Worcester v. Georgia, supra 31 U.S. at 557 (emphasis 
added). Nothing in the treaties between the Red Lake 
Band and the United States evinces an intent by the 
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Tribe to relinquish its sovereign immunity. Ambiguities 
in an Indian treaty should be resolved in favor of the 
tribe. See e.g., Washington v. Passenger Fishing Vessel 
.A.ti'n., 443 U.S. 658, 675-76 (1979); Menominee Tribe v. 
United Stales, 391 U.S. 404 (1968); Jones v. Meehan, 115 
U.S. 1 (1899). A fortiori, "the proper inference from 
silence . . . is that the sovereign power . . . remains in
tact." Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 149 
n. 14 (1982). 

Nor need a waiver of sovereign immunity against suits 
by the United States be implied to protect the govern
ment's interest. Congress can provide for such suits if it 
sees fit to do so. But under the Eighth Circuit's rule, 
Congress need never act. Under the Eighth Circuit's 
rule, the sovereign immunity of an 'Indian .tribe can be 
waived by any officer of the United States government 
who has authority to file suit. This Court has acted in 
the past to protect Indian tribes from the exercise of that 
kind of administrative power, see, United States v. United 
Stales Fidelity Guarantee, supra, and should do so again. 

The Eighth Circuit also erred in relying on cases from 
this Court permitting suits by the United States against 
individual states of the Union. From the very first, this 
Court has rejected the analogy between Indian tribes 
and individual states. See e.g., Cherokee Nation v. Geor
gia, 30 U.S. 1, 16, (1831); United States v. Kagama, supra, 
118 U.S. at 381. Lower courts, including the Eighth Cir
cuit itself, have also rejected attempts to compare Indian 
tribes to the states. See Wounded Head v. Tribal Council 
of Oglala Sioux Tribe, 507 F.2d 1079, 1081 (8th Cir. 
1975); Barta v. Oglala Sioux Tribe of Pine Ridge Reserva
tion, 259 F.2d 553, 556 (8th Cir. 1958) cert. denied 358 
U.S. 932 (1959); Native American Church v. Navajo 
Tribal Council, 272 F.2d 131, 134 (10th Cir. 1959). 
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In the context of a waiver of sovereign immunity the dif
ference between the Indian tribes and the states is par
ticularly compelling. This Court has held that by enter
ing the Union. the states consented to suit by the 
sovereign thus created. See United States v. Texas, 143 
U.S. 621, 12 S. Ct. 488, 494 (1892); cf. Chisholm v. Geor
gia, 2 U.S. 419 (1793). See generally, Tribe, "Inter
governmental Immunities In Litigation, Taxation. and 
Regulation: Separation of Powers Issues In Controver
sies About Federalism," 89 Harv. LR. 682 (1976). 
Tribes did not, in the same way, consent to become part 
of the larger Union. Neither they nor their members 
ratified a constitution which subjected them to suit by 
the federal sovereign. Instead, they signed treaties with 
the United States, retaining their status as "distinct inde
pendent political communities .... [and] their original 
natural rights," except as they ceded them to the United 
States in treaty or as the United States Congress explicit
ly acts to limit them. Worcester v. Georgia, supra, 31 U.S. 
at 560. 

The Eighth Circuit's reliance on United States v. Missis
sippi, 380 U.S. 128 (1965), a case involving explicit Con
gressional statutes intended to enforce the Fifteenth 
Amendment, is. particularly inapposite in this context. 
Cf. Fitzpatrick v. Bitzer,. 427 U.S. 445 (1976) (Congress 
may, in enforcing the Fourteenth Amendment, override 
state's Eleventh Amendment immunity from suit.) 
Here, the Tribe does not argue that its sovereign im
munity cannot be waived by an explicit statement of the 
Congress. All the Tribe asks is that the Court again 
make it clear that the Tribe's sovereign immunity is not 
waived by implication. cannot be waived by executive 
branch officials, and can only be removed by an "une
quivocally expressed" statement of Congress. Santa 
Clara Pueblo v. Martinez, supra, 436 U.S. at 58. 
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UNITED STATES COURT OF APPEALS 
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No. 86-5453MN 

United States of America * 
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* 
vs. * Appeal from the United 

* States District Court for 
Red Lake Band of * the District: of Minnesota 
Chippewa Indians, et al., * 

Appellants. * 

Appellants' petition for rehearing has been con-
11idered by the Court and is denied. 

September 28, 1987 

Order entered at the Direction of the Court: 

Clerk, U.S. Court of Appeals, Eighth Circuit. 
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Tom Stillday, * 

Appellants. * 
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McMILLAN, Circuit Judge. 

• The Honorable Thomas E. Fairchild, Senior Circuit Judge for the 
United States Court of Appeals for the Seventh Circuit, sitting by 
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Exln"bit No. 18 (cont.) 

The Red Lake Band of Chippewa Indians, the Red 
Lake Tribal Council and Red Lake Band officials ( collec
!ively R:d ~e) appeal from. a ~al jud~ent entered 
m the District Court for the DIStrict ofMinnesota grant
ing custody to the ·united States of certain records of the 
Red Lake Court of Indian Offenses (the tribal court). 
For reversal, Red Lake contends (1) tribal sovereign im
munity bars the district court's assertion of jurisdiction 
over this action, and (2) the district court erred in grant
ing summary judgment because there existed a genuine 
issue of material fact about whether the tribal court 
records were agency records belonging to the United 
States. For the reasons discussed below, we affirm the 
judgment of the district court. 

In August 1985, Red Lake removed case records from 
its tribal court and stored them in the tribal archives. 
The Bureau of Indian Affairs (BIA) demanded that Red 
Lake return the records and Red Lake refused. The 
United States then filed this action under the Federal 
Records Act, 44 U.S.C. § 3106,2 seeking recovery of the 

1 The Honorable Harry H. MacLaughlin, United States District 
Judge for the District of M~esota. 

2 44 U.S.C. § 3106 provides: 

Unlawful removal, destruction of records. The head of each 
Federal agency shall notify the [Federal Records] Archivist of any 
actual, impending, or threatened unlawful removal, defacing, al
teration, or destruction of records in the custody of the agency of 
which he [or she] is the head that shall come to his [or her] atten
tion, and with the assistance of the Archivist shall initiate action 
through the Attorney General for the recovery of records he [ or 
she] knows or has reason to believe have been unlawfully removed 
from his [or her] agency, or from another Federal Agency whose 
records have been transferred to his [or her] legal custody. In any 
case in which the head of the agency does not initiate an action 
for such recovery or other redress within a reasonable period of 
time after being notified of any such unlawful action, the Archivist 
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The district court granted summary judgment for the 
United States. United States v. Red Lake Band of Chip
pewa Indians, Civ. No. 6-86-34 (D. MiIJll. Oct. 31, 1986) 
(memorandum opinion). The d_istrict court held first 
that it had jurisdiction over the case because sovereign 
immunity may not be asserted by an _Indian tribe against 
the United States. Id. at 5. The district court relied on 
Washington v. Confederated Tribes of Colville, 447 U.S. 
134, 153-54 (1980) (Colville), where the Supreme Court 
held that "tribal sovereignty is dependent on, and subor
dinate to, ... the Federal Government," and that "tribes 
retain . . . their historical sovereignty not inconsistent 
with the overriding interests of the National Govern
ment." 

Red Lake acknowl~dges on appeal that tribal 
sovereign immunity is not absolute as against the federal 
government. Red Lake contends, however, that the 
Supreme Court has held that only Congress may over
ride tribal sovereign immunity and only by express 
waiver, citing Santa Clara Pueblo v. Martinez, 436 U.S. 
49 (1978) (Santa Clara Pueblo). There, the Court stated: 
"[T]ribal sovereign immunity . . . is subject to the supe
rior· and plenary control of Congress. But without con-

... gressional authorization, the Indian Nations are exempt 
from suit. It is well settled that a waiver of sovereign im
munity cannot be implieQ but must be unequivocally ex
pressed." Id. at 58 (citations omitted). Red Lake argues 
that the district court's jurisdictional ruling ·in this case 
contradicts Santa Clara Pueblo and means that any 
federal agency may waive tribal sovereign immunity 
merely by suing the tribe, whether or not Congress has 
waived the tribe's sovereign immunity. Congress has not 

(n. 2 cont.) 

shall request the Attorney General to initiate such an action, and 
shall notify the Congress when such a request has been made. 
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expressly waived tribal sovereign immunity under the 
Federal Records Act. 

Whether tribal sovereign immunity may bar an action 
by the United States against an Indian tribe is a question 
of first impression in this circuit. In United States v. 
White Mountain Ap~he Tribe, 784 F.2d 917, 920 (9th 
Cir. 1986), the Ninth Circuit held that "the Tribe's own 
sovereignty does not extend to preventing the federal 
government from exercising its superior sovereign 
powers." This principle was later cited by the same court 
in United States v. Yakima Tribal Court, 806 F.2d 853, 
861 (9th Cir. 1986) (Yakima), cert. denied, 107 S. Ct. 
2461 (1987), in support of its holding that the United 
States could sue and override a tribe's sovereign im
munity just as it could sue and ovedrride a state's 
sovereign immunity, citing United States v. Mississippi, 
380 U.S. 128, 140-41 (1965) (Mississippi) (federal 
sovereignty overrides state sovereignty). 

Red lake seeks to distinguish the Yakima and White 
Mountain cases. In both cases, the tribe obtained an in
junction in tribal court preventing federal officials from 
carrying out official duties on the reservation. The 
United States challenged the injunctions in federal dis
trict court and the tribe resisted, arguing the district 
court had no jurisdiction. Because the tribes initiated 
the proceedings in tribal court, Red Lake argues that the 
tribes had waived their sovereign immunity with respect 
to the orders and decisions of the tribal court, which or
ders and decisions were in tum the subject of the litiga
tion in federal district court. Red lake also argues that 
the analogy drawn in Yakima between the relationship 
of the federal government and Indian tribes and that be
tween the federal government and the individual states 
is not apt because Indian tribes exist in a trust relation
ship with the federal government and the states do not. 
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See F. Cohen, Handbook of Federal Indian law 220-21 
(1982 ed.). Red Lake asserts it would not be a proper 
exercise of the federal government's fiduciary duty to 
permit an implicit waiver of tribal sovereign immunity 
whenever a federal agency wanted to sue an Indian tribe. 

We conclude it is an inherent implication of the supe
rior power exercised by the· United States over the In
dian tribes that a tribe may not interpose its sovereign 
immunity against the United States. In general, Indian 
tribes possess the common-law immunity from suit tradi
tionally enjoyed by sovereign powers. Turner v. United 
St~es, 248 U.S. 354, 358 (1919). The status of Indian 
tribes in relation to the United States, however, is 
paradoxical. "[T]he relation of the Indians to the United 
States is marked by peculiar and cardinal distinctions 
which exist nowhere else." Cherokee Nation v. Georgia, 
30 U.S. (5 Pet.) 1, 15 (1831). The tribes have been 
described as "domestic dependent nations," id. at 17, ex
ercising many of the sovereign powers of an independent 
nation, yet existing in a ward-guardian relationship with 
the federal government and thus subject to its superior 
and plenary powers. In sum, the Indian tribes are dis
tinct, independent political communities, retaining the 
right of self-government, yet subject tQ the protecting 
power of the United States. See Worcester v. Georgia, 31 
U.S. (6 Pet.) 515 (1832). 

• This status has been interpreted to mean that Indian 
tribes retain all fundamental attributes of sovereignty un
less divested of them by federal law or by the "necessary 
implication of their dependent status." Colville, 447 U.S. 
at 152 ( citation omitted).3 Tribal immunity from suit 

3 The Supreme Court has found such a divestiture in cases where: 
"the exercise of tribal sovereignty would be inconsistent with the 
overriding interests of the National Government, as when the.
tribes seek to engage in foreign relations, alienate their lands to 
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without their consent is among those fundamental at
tributes of sovereignty that may be divested as an im
plicit result of their dependent status. Cf. United States 
v. United States Fidelity & Guaranty Co., 309 U.S. 506, 
512 (1940) ("[l]t is as though the immunity which was 
theirs as sovereigns passed to the United States for their 
benefit, as their tribal properties did."). We conclude 
that just as a state may not assert sovereign immunity as 
against the federal government, Mississippi, 380 U.S. at 
140-41; neither may an Indian tribe, as a dependent na
tion, do so. Tribal sovereign immunity may not be as
serted against the United States and we hold therefore 
that the district court had jurisdiction over this case. 

Red Lake next contends the district court erred in 
ruling that the tribal court records are agency records 
and thus the property of the United States. The ques
tion of ownership of the tribal court records depends on 
the status of the Red Lake Court of Indian Offenses. 
The United States argues that the tribal court is a 
"C.F.R. court" organized under the BIA and governed by 
25 C.F.R. Pt. 11. Part 11 establishes "Courts of Indian 
Offenses" on designated reservations for the purpose of 
providing "adequate machinery of law enforcement for 
those Indian tribes in which traditional agencies for the 
enforcement of tribal law and custom have broken down 
for which no adequate substitute has been provided 
under Federal or State law." 25 C.F.R. § 11.l{b). The 
Red Lake Reservation is among those reservations 
specifically designated in the regulation. Id. § 11.l{a)(6). 
The records of C.F.R. courts are agency records and 

(n. 3 cont.) 

non-Indians without federal consent or prosecute non-Indians in 
tribal courts which do not accord the full protection of the Bill of 
Rights." Washington v. Confederated Tribes of Colville, 447 U.S. 
134, 153-54 ( citations omitted). 
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(federal records are "all books, papers . . . or other 
documentary materials ... made or received by an agen
cy of the United States Government under Federal law 
or in connection with the transaction of public business 
and preserved as appropriate for preservation by that 
agency"); 25 C.F.R. § 11.11 (C.F.R. courts must keep 
records of all court proceedings and these records are to 
be kept at a BIA office). 

Red Lake contends that because its tribal court is an 
independent tribal court and therefore not subject to the 
recordkeeping provisions of 25 C.F.R. § 11.1, its tribal 
court records are not agency records belonging to the 
United States. Designated tribal courts are presumptive
ly C.F.R. courts. A C.F.R. court may, however, exempt 
itself from BIA regulation and be reclassified as an inde
pendent tribal court if the tribe establishes that it was or
ganized under the Indian Reorganization Act of 1934 
(IRA), 25 U.S.C. §§ 461-479, and that it has adopted its 
own law and order code in accordance with its constitu
tion and bylaws. 25 C.F.R. § 11.l(d). 

The district court entered summary judgment in this 
case because Red Lake failed to offer any evidence that 
the tribe had met the requirements of § 11.1(d). 
Memorandum opinion at 10, 13. Red Lake contends on 
appeal that the district court should not have ordered 
summary judgment, but should instead have permitted 
further discovery on these issues. 

Red Lake did not offer evidence establishing the 
necessary elements for exemption under§ 11.l(d) at the 
summary judgment stage. Red Lake merely stated then, 
as it does now, that it does not know whether the tribe is 
organized under the IRA or whether the tribe has 
adopted a law and order c9de that effectively supplants 
agency regulation. Red Lake thus failed to produce any 
evidence that would lead the district court to conclude 
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that there existed any genuine factual dispute about 
whether the tribal court was still a C.F.R. court, as the 
Red Lake tribal court is specifically designated in the 
Part 11 regulations. The structure of the regulations re
quires Red Lake to affirmatively establish that it has met 
the exemption requirements of § 11.l(d). Absent 
evidence that the exemption applies, the Part 11 regula
tions would indicate that the United States was entitled 
to judgment as a matter of law. Red Lake's unsupported 
assertions that additional discovery is necessary on these 
issues are not sufficient to create a factual issue that 
would make summary judgment inappropriate in this 
case. See Fed. R. Civ. P. 56(e) (party resisting motion 
for summary judgment may not rest on mere allegations 
or denials, but must set forth in his or her response 
specific facts showing that there is a genuine issue for 
trial). We hold the district court did not err in entering 
summary judgment in this case. 

Accordingly, the judgment of the district court is af-
firmed. 

A true copy. 

ATI'EST: 
CLERK, U.S. COURT OF APPEALS, EIGHTH 

CIRCUIT. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

FOURTH DIVISION 

United States of America, * 
Plaintiff, * 

V. CIVIL 6-86-34* 
* 

Red Lake Band of * MEMORANDUM AND 
Chippewa Indians, Red * ORDER 
Lake Tribal Council; * 
Roger Jourdain, Chairman;* October 24, 1986 
Royce Graves, Secretary; * 
James Strong, Treasurer; * 
Allen English, * 
Lawrence Bedeau, * 
George Jones, * 
Adolph Barrett, * 
Roman Stately, Jr., * 
Gerald Brun, * 
Dan Raincloud, Jr. * 
and Tom Stillday, * 
District Representatives, * 

Defendants. * 

McLaughlin, J. 

This matter is before the Court on plaintiffs motion 
for summary judgment and defendants' motion to dis
miss. Plaintiffs motion will be granted and defendants' 
motion will be denied. 

Facts 

This is an action by the United ·states against the Red 
Lake Band of Chippewa Indians and the Red Lake 
Tribunal [sic] Council of Minnesota. Jurisdiction lies 
under 28 U.S.C. § 1345. The United States seeks to 
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recover documents from the Red Lake Court of Indian 
Offenses, which were removed from the court pursuant 
to an August 29, 1985 Tribunal [sic] Council Ordinance 
which states: 

All Red Lake Court of Indian Offenses cases 
records shall be kept confidential by the Court 
and information contained in the case records 
shall be withheld from public disclosure. 

Red Lake Tribal Council Ordinance No. 1-85. The 
tribal coundl, through Resolution No. 234-85 (passed 
the same date as the ordinance), ordered the case 
records of all closed cases of the Red Lake Court to be 
transferred to the tribal archives. The resolution further 
provides that these records shall be kept confidential 
and not made available for public inspection. The trans
fer to the tribal archives occurred on August 30, 1985: 
On September 17, 1985 the Bureau of Indian Affairs 
(BIA) made a formal demand upon the defendant for 
the return of the records. Defendant has refused to 
return the records. The BIA and the Department of the 
Interior claim that these court records are agency 
records belonging to the federal government, and that 
defendants' removal and continued possession of these 
records is in violation of the Federal Records Act, 44 
U.S.C. § 3106. Defendants contend that the records are 
the property of the tribe, because the Red Lake Court is 
an independent tribal court and not subject to BIA 
regulations. Defendants further contend that the Court 
is without jurisdiction to hear this case because of Indian 
sovereign immunity from suit. 

Jurisdiction 

Defendant Red Lake Band of Chippewa Indians dis
putes the Court's jurisdiction over this action. Def en
dant asserts that Indian sovereign immunity prevents the 
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United States government from suing an Indian tribe 
without express congressional authorization. ,. 

Indian tribes have long been recognized as possessing 
the common-law immunity from suit traditionally en
joyed by sovereign powers. Santa Clara Pueblo v. Mar
tinez, 436 U.S. 47, 60 (1978); Puyallup Tribe, Inc. v. 
Washington Department of Game, 433 U.S. 165, 172-73 
(1977); Uniter! States v. United States Fidelity & Guaranty 
Co., 309 U.S. 506, 612-13 (1940); Turner v. United States, 
248 U.S. 354, 358 (1919). This tribal sovereign immunity 
is subject to· the superior and plenary control of Con
gress, and Congress may, through an unequivocal expres
sion of legislative 'intent, waive the sovereign immunity 
of an Indian tribe. Santa Clara Pueblo, 436 U.S. at 60; 
United States Fidelity & Guaranty Co., 309 U.S. at 512. 
See also United States v. Testar, 424 U.S. 392, 399 (1976) 
quoting United States v. King, 395 U.S. 1, 4 (1969) (dis
cussing standards for a waiver of sovereign immunity). 
Tribal sovereign immunity does not, however, bar ac
tions by the United States against Indian tribes. As the 
Supreme Court has stated, "[t]ribal sovereignty is de
pendent on, and subordinate to, only the Federal Govern
ment," Washington v. Confederated Tribes of Colville, -447 
U.S. 134, 154 (1980), and "tribes retain . , ... their histori
cal sovereignty not 'inconsistent with the overriding inter
ests of the National Government."' Arizona v. San Car
los Apache Tribe, 463 U.S. 545, 571 (1983) quoting Con
federate Tribes, 441 U.S. at 153. (Both of these cases in
volve suits by states, not the federal government.) While 
there is no Eighth· Circuit law on point, two recent Ninth 
Circuit cases have addressed the issue of Indian tribal 
sovereign immunity and suits by the federal government. 
In United States v. White Mountain Apache Tribe, 784 
F.2d 917 (9th Cir. 1986), an Indian tribal court had at
tempted to enjoin federal officials from conducting offi
cial business on the reservation, specifically from prepar-

APP. 12 

381 



Exhibit No. 18 (cont.) 

ing and filing a water rights claim in state court on be
half of the tribe. The United States sued in federal 
court seeking declaratory relief. The tribe argued that 
the suit in federal court was barred by the tribe's 
sovereign immunity, but this argument was rejected by 
the court. The court held that a "[t]ribe's own 
sovereignty does not extend to preventing the federal 
government from exercising its superior sovereign 
powers." White Mountain Apache Tribe, 184 F.2d at 920. 
In United States v. Yakima Tribal Court of the Yakima In
dian Nation, 794 F.2d 1402 (9th Cir. 1986), a tribal court 
order attempted to prevent federal officials from relocat
ing an irrigation canal on Indian land. The United 
States sued, and the Ninth Circuit held that Indian 
sovereign immunity did not extend to preventing the 
federal government from exercising its superior 
sovereign power to seek a declaration in federal district 
court that the tribal court order was void. The Yakima 
court held that the United States could sue and override 
an Indian tribe's immunity just as it could sue and over
ride a state's sovereign immunity. Yakima Tribal Court, 
794 F.2d at 1408, discussing United States v. Mississippi, 
380 U.S. 128, 140-41 (1965) (state sovereign immunity 
overridden by United States suit). 

The reasoning of the White Mountain Apache Tribe 
and Yakima Tribal Court cases is persuasive and consis
tent with Supreme Cburt pronouncements in Con
federated Tribes and San Carlos Apache Tribe. The 
Court's assertion-of jurisdiction over this case does not 
repudiate the right of Indian tribes to sovereign im
munity, but simply recognizes that such sovereign im
munity does not work as against the United States. 
Therefore, defendant's motion to dismiss this action for 
lack of jurisdiction will be denied. 
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Summary Judgment 

A defendant is not entitled to summary judgment un
less the defendant can show that no genuine issue exists 
as to any material fact. Fed.R.Civ.P. 56(c)~ Summary 
judgment is an extreme remedy that should not be 
granted unless the moving party has established a right 
to judgment with such clarity as to leave no room for 
doubt and unless the non-moving party is not entitled to 
recover under any discernible circumstances. E.g., Vette . 
Co. v. Aetna Casualty & Surety Co., 612 F.2d 1076, 1077 
(8th Cir. 1980). In considering a summary judgment mo
tion, a court must view the facts most favorably to the 
non-moving party and give that party a benefit of all 
reasonable inferences that can be drawn from the facts. 
E.g., Hartford Accident & Indemnity Co. v. Stauffer Chemi
cal Co., 741 F.2d 1142, 1144-45 (8th Cir. 1984). The non
moving party may not merely rest upon the allegations. 
or denials of the party's pleading, but must set forth 
specific facts, by affidavits or otherwise, showing that 
there is a genuine issue for trial. Salinas v. School Dis
trict ofKansas City, 751 F.2d 288, 289 (8th Cir. 1984). 

Possession of the Red Lake Court Records 

. On August 29, 1985 the Red Lake Tribal Council 
passed Ordinance No. 1-85 which states: 

All Red Lake Court of Indian Offenses case 
records shall be kept confidential by the Court 
and information contained in the case records 
shall be withheld from public disclosure. 

Also on that day the tribal council passed Resolution 
No. 234-85, ordering the Red Lake court to transfer the 
case records of all closed cases of the court to the tribal 
archives and providing that the records shall be kept con
fidential and not made available for public inspection. 
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On August 30, 1985, all closed case records of the Red 
Lake Court of Indian Offenses were transferred to the 
tribal archives. On September 17, 1985, the BIA made a 
formal demand upon the defendants for the return of 
the agency records. Defendants have not returned the 
documents but admit that they are in possession of the 
records at issue. Defendants claim the records belong to 
the tribe; plaintiff claims the records belong to the 
federal government. 

The primary issue in dispute in this case is the status 
of the Red Lake Court of Indian Offenses. Plaintiff ar
gues that the Red Lake court is organized pursuant to 
Title 25 of the Code of Federal Regulations, Part 11, 
that it is a creation of the BIA and the Department of 
the Interior, and that therefore its records are agency 
records belonging to the federal government. Defen
dants argue that the Red Lake Court is an independent 
tribal court pursuant to Title 25 C.F.R. § 11.I(d) and 
that its records belong to the tribe. 

The Commissioner of Indian Affairs, under the direc
tion of the Secretary of the Interior, is authorized to 
manage all Indian affairs and all matters arising out of 
Indian relations. 25 U.S.C. § 2. Pursuant to this 
authority, the commissioner has promulgated regulations 
establishing and governing courts of Indian offenses. 25 
C.F.R. Part 11. 25 C.F.R. Part 11 states: 

It is the purpose of the regulations in this part 
to provide adequate machinery of law enforce
ment for those Indian tribes in which traditional 
agencies for the enforcement of tribal law and 
custom have broken down for which no ade
quate substitution has been provided under 
Federal or State law. 
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25 C.F.R. § 11.l(b). The regulations list the Indian 
reservations subject to Part 11, and this list includes the 
Red Lake, Minnesota reservation. 25 C.F.R. § 
ll.l.(a)(6). The regulations in 25 C.F.R. Part 11 govern 
the practice and procedure of courts of Indian offenses. 
For example, judges of the courts are appointed and 
removed by the BIA 25 C.F.R. §§ 11.3(b), 11.4. The of
fenses adjudicated in the courts of Indian offenses are 
codified at 25 C.F.R. §§ 11.30 et seq., and this Code of In
dian Tribal Offenses controls on the Indian reservations. 
Indian tribal councils may adopt ordinances applicable 
to their own tribes, and after an ordinance has been ap
proved by the Secretary of the Interior it becomes con
trolling; any inconsistent regulations in Part 11 will no 
longer be applicable to that tribe. 25 C.F.R. § 11.l{e). 
In addition, 25 C.F.R. § 11.11 states: 

Each Court of Indian Offenses shall be required 
to keep, for inspection by duly qualified offi
cials, a record of all proceedings of the court, 
which record shall reflect the title of the case, 
the names of the parties, the substance of the 

. complaint, the names and addresses of all wit
nesses, the date of the hearing or trial, by 
whom conducted, the findings of the court or 
jury, and the judgment, together with any other 
facts or circumstances deemed of importance 
to the case. A record of all proceedings shall 
be kept at the agency [BIA] office, as required 
by 25 U.S.C. 200.1 

1 2S U.S.C. § 200 provides that whenever an Indian is incarcerated 
in an agency jail or other place of confmement on an Indian 
reservation, a report or record of the offense or case must be 
made a part of the records of the agency [BIA) office. 
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Records kept pursuant to 25 C.F.R. § 11.11 are kept 
at the BIA agency office. The BIA is part of the Depart
ment of the Interior, and is therefore a federal agency. 
Records of a federal agency are subject to the Federal 
Records Act, 44 U.S.C. § 101, et seq. Federal records 
are "all books, papers . . . or other documentary 
materials . . . made or received by an agency of the 
United States Government under Federal law or in con
nection with the transaction of public business and 
preserved or appropriate for preservation by that agency 
...." 44 U.S.C. § 3301. Thus the records of courts of In
dian offenses, kept pursuant to 25 C.F.R. § 11.11, are the 
property of the federal government, and unauthorized 
possession or removal of these records is unlawful. See 
44 U.S.C. § 3106 (authorizing the Attorney General to 
sue on behalf of the agency administrator to recover un
lawfully removed records). Moreover, the Department 
of the Interior and' the BIA have promulgated internal 
agency rules for the disposition of the records of courts 
of Indian offenses. Under the agency rules of the 
Department of the Interior, "[a]ll official records, regard
less of their form, belong to the Department rather than 
to the officer who has custody of them and are to remain 
in the custody of the Department until there is official 
authorization for disposal." 384 Department of the Inter
ior Departmental Manual 3.4A 2/2085 # 2625. The BIA 
rules state that records of the courts of Indian offenses 
are to remain in the BIA's custody for twenty years, and 
are then to be transferred to the National Archives. See 
Bureau of Indian Affairs Manual, Record Disposal 
Schedule 172, Supp. 3, Release 1, 2/lln7. 

Title 25 C.F.R. § 11.11(d) limits the application of 
Part 11 regulations with regard to certain non-C.F.R. 
governed, independent tribal cpurts. Section 11.1 (d) 
states: 
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Toe regulations in this part shall continue to 
apply to tribes organized under the act of June 
18, 1934 . . . until a law and order code has 
been adopted by the tribe in accordance with 
its constitution and by-laws and has become ef-
fective; and thereafter §§ 11.3, 11.4, 11.301, 
11.302, 11.303, 11.304, 11.305 and 11.306 
shall continue in effect as long as the Indian 
judges and Indian police are paid from ap
propriations made by the United States or until 
otherwise directed. 

Thus the tribal courts of tribes coming under the 
provisions of section 11.1( d) are not subject to the 
record-keeping provisions of 25 C.F.R. § 11.11, and the 
records of such independent tribal courts are not federal 
agency records. Defendants contend that the Red Lake 
Tribe and the Red Lake Court of Indian Offenses comes 
under the provisions of 11.11( d). Defendants must estab
lish two factors before the Red Lake Court of Indian Of
fenses can be classified as an independent tribal court 
under section 11.l(d). First, the tribe must be organized 
under the Indian Reorganization Act. Second, the tribe 
must have adopted its own law and order code in accord-
ance_ with its constitution and bylaws. ,

1 

A. The Indian Reorganization Act 

The Indian Reorganization Act of 1934, 25 U.S.C. §§ 
461-479, states in relevant part: 

Any Indian tribe, or tribes, residing on the same 
reservation, shall have the right to organize for 
its common welfare, and may adopt an ap
propriate consituation [sic] and bylaws, which 
shall become effective when ratified by a 
majority vote of the adult members of the tribe, 
or of the adult Indians residing on such reserva-
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tion, as the case may be, at a special election 
authorized and called by the Secretary of the In
terior under such rules and regulations as he 
may prescribe. Such constitution and bylaws, 
when ratified as aforesaid and approved by the 
Secretary of the Interior, shall be revocable by 
an election open to the same voters and con
ducted in the same manner as hereinabove 
provided. Amendments to t!'te constitution and 
bylaws may be ratified and approved by the 
Secretary in the same manner as the original 
constitution and bylaws. 

25 U.S.C. § 476. Defendants have failed to offer any 
evidence to establish that the tribe is organized in this 
manner. Moreover, plaintiff has submitted documents 
from the defendants which clearly indicate that the 
defendants themselves believe the Red Lake court is a 
court of Indian offenses under the C.F.R. and the BIA 
and therefore not a tribal court of a tribe organized 
under the Act. For example, when the BIA began listing 
the specific Indian reseivations to which 25 C.F.R. § 11.1 
et seq. applied in section 11.l(a), the Red Lake reserva
tion was not on the list. Consequently the Red Lake 
Tribal Council passed Resolutions No. 70-81, specifically 
directing their tribal attorneys "to investigate the 
misunderstanding existing within the [BIA] as to the 
status of the Red Lake Court of Indian Offenses and to 
take such steps as are deemed necessary to correct the .. 
. arbitrary reclassification of the Red Lake Court of In
dian Offenses." Plain:tifrs Memorandum Exh. A. The 
resolution further states that "the Red Lake Court of In
dian Offenses was first established by the [BIA] in 18-84 
and has operated as such since then under provisions of 
the Code of Federal Regulations." Id. Pursuant to this 
resolution, defendant's counsel sent ·a letter to then
Secretary of the Interior James Watt, dated August IO, 
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1981. The letter states that the Red Lake Court was 
"originally and ever since has operated under the 
provisions of Title 25 Code of Federal regulations or in 
other words as a Bureau of Indian Affairs Court." Plain
tiffs Memorandum Exh. F ( emphasis added). The 
August 10, 1981 letter also states that "the Red Lake 
Reservation Court of Indian Offenses . . . certainly 
comes under the application of ... [section] 11.l(b)." Id. 
Section 11.l(b) is the purpose section for the estab
lishment and maintenance of C.F.R. courts of Indian Of
fenses; it states that Part 11 regulations only apply where 
there is no "traditional agenc[y] for the enforcement of 
tribal law," such as an _independent tribal court. In 
response to defendant's request that it be officially in
cluded on the list of reservations governed by Part 11, 
the BIA published an amendment to the Part 11 regula
tions including the Red Lake Reservation on the list. 4 7 
Fed. Reg. 22093 (May 21, 1982). 

Another letter from the Red Lake's tribal attorney to 
the tribal chairman, dated April 12, 1985? states that: 

The Red Lake Court of Indian Offenses is a 
Federal Government Court system· set up pur
suant to title 25 of the Code of Federal Regula
tions. The Red Lake Court syst~m is under 
the control, direction and supervision of the 
United States Department of Interior and ad
ministered by the Bureau of Indian Affairs. The 
staff of the Red Lake Court of Indian Offenses 
are employees of the United States Department 
of Interior, Bureau of Indian Affairs. The Red 
Lake Court of Indian Offenses is not a tribally 
operated court system. 

Plaintiff's Memorandum Exh. G (emphasis added). 
And in a memorandum from the Red Lake tribal chair
man to the Red Lake council members, dated April 13. 
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1985, the chairman states that, "[t]he Court personnel 
are Federal employees and the Red Lake Court System 
is a Federal Government Court System under the con
trol of the United States Department of Interior." Plain
tiffs Memorandum Exh. H. These documents show that 
the defendants believe that the Red Lake court is a 
C.F.R. court of Indian offenses subject to the regulations 
in Part 11. If defendants believed that the tribe was or
ganized under the Indian Reorganization Act, they 
would not have classified the Red Lake Court of Indian 
Offenses as a "Bureau of Indian Affairs Court," but as an 
independent tribal court. 

B. The Tribe's Law and Order Code 

The second factor that defendants must establish to 
be classified as an independent tribal court under sec
tion 11.1(d) is that the tribe adopted its own law and 
order code in accordance with its constitution and 
bylaws. Defendants have failed to establish this factor. 
Defendants assert that the tribe has adopted a law and 
order code, and plaintiff does not dispute this. 
However, this is not sufficient by itself to establish that 
defendants are subject to section 11.l(d). Defendants 
may have adopted ordinances that replaced the law and 
order code of the C.F.R. and still be subject to the 
remaining parts of the C.F.R. governing the administra
tion of courts of Indian offenses. This is possible given 
the provisions of 25 C.F.R. § 11.1(e), which states: 

Nothing ·in this section shall prevent the adop
tion by the tribal council of ordinances ap
plicable to the individual tribe, and after such or
dinances have been approved by the Secretary 
of the Interior they shall be controlling, and the 
regulations of this part which may be incons,s-

APP.21 

390 



Exhibit No. 18 (cont.) 

tent therewith shall no longer be applicable to 
that tribe. 

Thus the tribal court could be adjudicating offenses 
wholly different from the C.F.R. law and order code and 
still be a court of tribal offenses governed by the C.F.R. 
Defendants have not offered any evidence to establish 
that the tribe's law and order code was in fact adopted 
pursuant to section 11.l(d) and not section 11.l(e). In 
fact, in the August 10, 1981 letter from defendants' coun
sel to then-Secretary of the Interior James Watt, counsel 
states that the adoption of the law and order code by the 
tribal counsel and its approval by the Secretary of the In
terior on February 15, 1952 ''was performed under what 
is now Section 11.le, 25 C.F.R. (1980)." Plaintiffs 
Memorandum Exh. F. If defendants believed section 
11.l(d) applied to the tribe, they would not have stated 
that the tribe's law and order code was enacted under 
section 11.l(e). 

Defendants have not offered any evidence to support 
their contention that the Red Lake court is a tribal 
court pursuant to section 11.l(d). Moreover, plaintiff 
has produced substantial evidence of defendants' asser
tions that the Red Lake court is in fact a C.F.R.-created 
court, subject to all of the Part 11 regulations. Since it is 
undisputed that the records of a C.F.R. court of Indian 
offenses are records of a federal agency, specifically, the 
BIA/Department of the Interior, defendants' removal 
and continued possession of the Red Lake court records 
is unlawful. See 44 U.S.C. § 3106. Therefore, plaintiffs 
motion for summary judgment will be granted. 

Based on the foregoing, and upon all the files. 
records, and proceedings in this matter, 

IT IS ORDERED that defendant's motion to dismiss 
for lack of jurisdiction is denied. 
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IT IS FURmER ORDERED that plaintiff's motion 
for summary judgment is granted. 
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FEDERAL RECORDS ACT 

44 u.s.c. § 3106 

Unlawful removal, destruction ofrecords. 

The head of each Federal agency shall notify the • 
[Federal Records] Archivist of any actual, impending, or 
threatened unlawful removal, defacing, alteration, or 
destruction of records in the custody of the agency of 
which he [ or she] is the head that shall come to his [ or 
her] attention, and with the assistance of the Archivist 
shall initiate action through the Attorney General for 
the recovery of records he [ or she] knows or has reason 
to believe have been unlawfully removed from his [ or 
her] agency, or from another Federal Agency whose 
records have been transferred to his [ or her] legal cus
tody. In any case in which the head of the agency does 
not initiate an action for such recovery or other redress 
within a reasonable period of time after being notified of 
any such unlawful action, the Archivist shall request the 
Attorney General to initiate such an action, and shall 
notify the Congress when such a request has been made. 
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FEDERAL RECORDS ACT 

33 u.s.c. § 3301 

Definition ofRei:ords. 

As used in this chapter, "records" includes all books, 
papers, maps, photographs, machine readable materials, 
or other documentary materials, regardless of physical 
form or characteristics, made or received by any agency 
of the United States Government under Federal law or 
in connection with the transaction of public business and 
preserved or appropriate for preservation by that agency 
or its legitimate successor as evidence of the organiza
tion, functions, policies, decisions, procedures, opera
tions, or other activities of the Government or because 
of the informational value of data in them. Library and 
museum material made or acquired and preserved solely 
for reference or exhibition purposes, extra copies of 
documents preserved only for convenience or reference, 
and stocks of publications and of processed documents 
are not included. 
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BUREAU OF INDIAN AFFAIRS 
REGULATIONS 

25 C.F.R. Part 11 

Law and Order on Indian Reservations 
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lurNv ef lndlan Affairs, lnterler Partll 

SUICHAPTEI I-LAW AND OIDEI 

PAIT 11-LAW AND OIDEI ON 
INDIAN USBVATIONS 

APPI.ICATIOII: JlnUJIJCTIOII 

Sec. 
11.1 ApplJcatlon of resutatlona. 
11.2 Jurlldk:t1on. 

coum OP IIIDWI Onsllla 

lU Judps. 
lU RemoYaJ of .luda& 
11.11 Court procedure. 
11.S Appellate proceedinll.
lUC Appellate proceedfnp. 
11., Juris. 
lUC JurieL 
11.8 Wl1-. 
11.10 Clerta. 
11.11 RecDnla. 
11.12 COplea of laWL 
11.lS c:cmplalnta. 
11.14 Warrant& to aos,rehend. 
11.lllAnmtl. 
11.11 Sean:h warrant.I. 
11.1'1 commltmenta. 
11.11 Ball or bond. 
11.11 Definition of m,nature. 
lU0 Definition of tribal council. 
lU0C Definition of tribal council. 
1Ul CooperaUon bJ Pl!deral emplo:,ea 

Cnu.Acnoa 

11.22 Jurlldletlon. 
11.22C JUNdlctlon. 
11.21 Law appUcable to civil &etlona. 
11.2' .ludlmenta ID civil &etlona. 
11.24C JIJdlment& ID civil &etlona. 
11.25 Cam In civil &etlom. 
lUII Payment of Judlmenta from lndlvtd• 

ual Indian moneys. 
lUSC Payment of Judlmenta from fndl. 

vtdual Indian mone:ra. 

Dcmanc Rm-lffOII& 

11.2'1 Recordlna of nwrtqea and dlvon:ea. 
11.21 Trtba1 custom mamace and divorce. 
11.21 Trtba1 c:uatom adoption. 
11.21C AdopUon. -
11.SO Determlnatlon of patemlty and sup. 

Port-
11.Jl Determlnatlon of heirs. 
11.JlC Determination of heln. 
11.32 Approval Of Willa. 
1U2C Approval of wt1la. 

Sarnirca 
11.33 Nature of aentences. 
11.34 Probation. 
ll.34C Probation. 

APP. 

Sec. 
11.35 Parole. 
11.38 Juvenile delinquency. 
11.3SC Juvenile dellnQueney. 
11.37 Dilpoaltlon of fines. 

CODS OP IIIDuir TalUL Onzllsa 
11.38 Aaault. 
11.39 Aaault and battery. 
11.40 CUrytns concealed weapons. 
lUl Abduction. 
11.42 Theft. 
11.43 Embef.Zlement. 
11.44 Praucl. 
1U5 Porsery. 
11.ff Mlabrandfns. 
11.47 Recelvlns stolen property. 
11.48 Extortion. 
11.49 Dilorderl:, conduct. 
11.110 Recklea drivtns. 
11.II0C Rectleadrivtns. 
lU0IIE Traffic vtolatlom. 
11.51 Jbllcfoua mlachlef. 
11.52Treapaa. 
11.U Injlll)' to publlc propert:,. 
11.54 Kalntalnlns a public nuisance. 
11.1111 lJquor Ylolatlona. 
11.11510: UQuor vtolatlona. 
11.1111 Cruelt:, to anlmala.
1u, Game Ylolatlom. 
11.U Qambllns. 
1U9 Adultery. 
lUOC PomJcatlon. 
1U1 Dllclt cohabltat.lon. 
1U2 Prostitution. 
lUS Olvlna -.enereal dlaeue to another. 
11.ac Olvtns ftDereal dlaeue to another. 
11.N Pallure to support dependent per. 

IODL 
11.NC Pallure to support dependent per-

aona. 
11.115 Pallure to aend children to IChOOI. 
11.1111 Contrlbutlnc to the dellDQuency of a 

minor. 
11.11'1 Briber)'. 
lUI PerJU17. 
11.• Pallearrat. 
11.'10 Realatlns lawful arrest. 
11.'10111: Realltlns or omtructtnc officers. 
11.'11 RefualnslO aid officer. 
11.'12 l:lcape.
11.'13 Dllobedlence to • lawful orders of 

court. 
11.'14 Violation of an approved tribal ordl• 

nance. 
U.'15C lJmlt&tlon OD flllDs of complalnta. 
11.'lSH Pallure to aell or remove from 

tribal ranee Infectious or cull anlmall. 
11.'1'1H Introduction of livestock without 

permit.
11.'llH Stoct treapua In form of unauthor

lled uae of ranee. 
11.'19H Pallure to dip aheep. 
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Sec, • 
tU0H Makins !&lie report.I of atock 

owned. 
11.SlH unauthorized fenctns of tribal 

land. 
11.82H Inter-dlltrfct trespaa.
U.83H GrazlnS atock without permit. 
u.84H Refua!ns to brand or marlr. Uve-

atoclr.. 
11.86B Obatruct!ns or lnterfer!ns with 

1lve1toclr. roundupa.
11.NH 1'n!lpul on veu reaened for dem· 

0111tratlon pllJ'PC)leS. 
11.lffll Peyote vlolat10111. 
lUSME CUrfew. 
11,SllME PlrearmL 
!U0ME Keeplns of Uve1toclr.. 
11.euo: control of dOSL 
1uua: Ponat fire prot.ec:t1on.
U.93MJ: Poueulon of controlled 111b-

1tance1. 
11.HMJ: CJ&rbqe and rubbllh. 
11.HME l:xtradltlon. 
!UDO: BreufnS and enter!ns, 
1u1111: Juvenile aervlceL 
11.eno: Date of lncorporatld ataiuta. 

TD IJIDwr PouCI 
11.101 Supmntendent ID comm•nd 
11.102 Police commlldonen. 
1uoa PaUce tnlnlns, 
1Uot lllnSmum atandlrdl for police pro

lJ'IDIL 
11.I0S lllnSmum ltandll'dl for detention 

pl'OIJ'IIIII, 
11.aoe Return of equipment. 

Avnoun: u. tea: u u.e.c. 2. Inter
pm or 1111111·- 1, II aat. Al: u u.a.c. 
:IOO, unl-o&blnrlllDOtld. 

llovacs: 22 PR lOIIS, Die. Mo 1H'1, unlla 
ot.blnrlll noted. 

Hon: Thi NIUlaUoDI In Ulll part IN IP" 
s,llclllle on IDdlaD ~ 111bJect to 
the prov111om of 111.1, Ind the followtns 
eaceptlom:

8ecUonl 11.tl, 11.'1, lU0, 11.22, 11.24, 
lUI, 11.21, 11.21, 11.11, 11.12, 11.14, 11.11, 
11.80, 11.a, 111d 11.N, no& app1lclb1e to 
crow lndlanl. 

lllct.loal 11.IC, IUC. IU0C. 11,nc, 
11.HC, IUIC, 11.21C. 11.IIC, 11.J2C, 
11.ltC, 11.JIC IUOC, 11.IOC, 11.UC, 
11.MC. and 11.,ac. 1111111cable onl7 to crow 
lndlanl. 

8ectlonl 11.11B to 11.lfll. lnclUllve, 1111111• 
cable onlJ to llopi lndlanl. 

8ecUonl 11.1, 11.2, II.I, lU, 11.tl, 11.tlC, 
11.'1, U.1C, 11.1, 11.IOC, 11.22, 11.22C, 11.24, 
11,24C, 11.u,. IUIC, 11.21. 11.211, 11.nc. 
11.10, 11.11, 11.llC, 11.12, 1U2C, 11.3:1, 
1U4C, 11.IIC, 11.1'1, 11.49, lUOC, 1U2, 
11.U. 11.&'1, IUI, 11.I0C, 11.a. 11.esc. 
11,MC, 11.'14. lUIC, Ind 11.'11B·11.1'1H, In• 
clUllve, IN not 1111111cable to Coeur d'Alene 
lndlanl. 

25 Cfl Ch, I (4-1-17 Edition) 

All sect10111 In Part 11 not heretofore men• 
tloned In thla note are applicable to the 
Coeur d'Alene Indl&nl. 

EDITORIAL Non: Nomenclature chan1es 
appear at 38 PR 1092'1; May 3, 19'13. 

APPI.ICATIOK; JUJlISDICTI01' 

0 I 1.1 Anllcatlon or nrulatlonL 
<•> Except u otherwise provfded ln 

thil part, 1111.1 throuirh 11.8'1 of this 
part apply to the followlns IndJan rea
ervatJom: 

m Omaha <Nebruka>. 
<2> Fl&ndreau <South Dakota>. 
<3> Yankton <South Dakota>. 
<-t> Wind River <Wyomtnir>. 
<6> Bois Porte <Minnesota>. 
<8> Red Lake <Minnesota>. 
<'1> Cocopah <Arizona>. 
<B> Kalbab <Arizona>. 
<9> Bopl <Anmna> <Tribal court en

forcement of apeclal srazlnr re,uta
tJom>. 

(10> Pallan <Nevada>. 
<11> Oolhute <Nevada>. 
<12> Lovelock <Nevada>. 
<13> Te-Y:oak <Nevada>. 
<H> Yomb& <Nevada>. 
<11> Duckwater Sholhone <Nevada>. 
<18> Kootenai <Idaho>. 
<1'1) Shoalnter :ea, <Wuhlnlton>. 
<11> Boopa <Callfom!a> <Jurlldlctlon 

Umlted to apeclal fllhlns re,uJ&tJona>. 
<19> An&darto Area Trlbea <Weatem 

Oklahoma). 
<20> Choctaw <llllllldppl>. 
<21> llutem Cherokee <Horth caro

Una>. 
(22) Loulalan& Area <Louisiana) <In

cludea Couahatta and other trlbea ln 
the State of Loulalan& which occupy
IndJan country and wblch accept the 
appllcatlon of thll part; Jn'OVf4cd that 
thll part lha11 not apply to any Louial
ana tribe other than the Couahatta 
Tribe untll noUce of IUCh application
bu been publllhed ln the Pmia.u. 
lbaUftL)

<b> It ls the purpoae of the re,ula
Uona ln thll part to provide adequate 
machinery of law enforcement for 
thoae Indian trlbea ln which tradition• 
al a,encles for the enforcement of 
tribal law and cuatom have broken 
down for whJch no adequate 1ubat1tute 
bu been provided under Federal or 
State law. 

APP. 28 
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<c> No court of Indian Offenses will 
be established on reservations where 
Justice la effectively administered 
under State laws and by State law en
forcement qendes.

<d> The resu}ations In this part shall 
continue to apply to tribes organi?.ed 
under the act of June 18, 1934 (48 
Stat. 984: 25 U.S.C. 461-479>, until a 
law and order code haa been adopted 
by the tribe In accordance with !ta con
lltltution and by-laws and hu become 
effective; and thereafter II 11.3, 11.4. 
H . .01. 11.302. lU01. 11.304, 11.305 
and 11..JCMS lhall continue In effect u 
kmlr. u the Indian Judces and Indian 
police are paid from appropriations 
made by the United States or until 
otherwise directed. 

<e> Noth.Ina In thll section shall pre
vent the adoption by the tribal council 
of ordlnanca ~pllcable to the Individ
ual tribe, and after auch ordinances 
have been approved by the Secretary 
of the Interior they shall be control
line, and the resu}atlons of this part 
which may be Inconsistent therewith 
shall no lonser be applicable to that 
tribe. 
15 U.S.C. JOl 1111d 25 U.S.C. 2> 
[22 PR 10515, Dec. 24, 1115'1, u amended at 
49 PR 'JW, Peb. 29, 191-t; 49 PR 12244, Mar. 
29, 1914: 50 PR 12242, Mar. 28, 19&5] 

111.Z JIIIWlctlon. 
<a> A Court of Indian Offenses shall 

have Juriadlctlon over all offenses enu
merated In II 11.38 throuch 11.87H, 
when committed by any Indian, within 
the reservation or reservations for 
whJcb the court la eatabliabed, provid
ed that auch court on the Hopi Reser
vation ahall a1ao have Jurisdiction to 
enforce qalnat members of the tribe 
wtthJn the Hopi Reservation the ordi
nances pUled by the Hopi tribal coun
cil which prohibit offenaea qainst the 
peace and welfare of the tribe commit
ted by such membera off the reserva
tion. 

<b> With respect to any of the of
fenses enumerated In 1111.38 throurh 
11.ara. over which Federal or State 
court.a may have lawful Jurisdiction. 
the Jurisdiction of the Court of Indian 
Offenses ahall be concurrent and not 
exclusive. It ahall be the duty of the 
aid Court of Indian Offenses to order 
delivery to the proper authorities of 

APP. 

the State or Federal Government or of 
any other tribe or reservation. for 
prosecution. any offender. there to be 
dealt with according to law or regula
tions authorlz.ed by law. where such 
authorities consent to exercise juris
diction lawfully vested In them over 
the said offender. 

<c> For the purpose of the enforce
ment of the rerulatlons In this part, 
an Indian shall be deemed to be any 
person of Indian descent who is a 
member of any recogni?.ed Indian tribe 
now under Federal Jur~ctlon and a 
"reservation" shall be taken to Include 
all territory within reservation bound
aries, lncluclfn&' ·fee patented lands, 
roads, waters, bridces. and lands used 
for qency purposes. 

<d> All Indians employed In the 
Indian Service shall be subject to the 
jurisdiction of the Court of Indian Of
fenses but any such employee appoint
ed by the Secretary of the Interior 
shall not be subject to any sentence of 
such court, unless such sentence shall 
have been approved by the Secretary 
of the Interior. 

Comtn or lllDIAK OPn:llsa 

111.S Judps. 
<a> A Court of Indian Offenses es

tablished for any reservation or rroup 
of reservations shall conaiat of one or 
more chief jucfces, whose duties shall 
be resuiar and permanent. and two or 
more associate Jud&es, who mas, be 
called to service when occasion re
quires, and who shall be compensated 
on a per diem basis. 

Cb) Each Judce shall be appointed by 
the Commlasfoner of Indian Affalra. 
subject to confirmation by a two
thirds vote of the tribal council. 

<c> Each judre shall hold office for a 
period of 4 years, unless sooner re
moved for cause or by reuon of the 
abolition of the said office. but shall 
be ellrfble for reappointment. , 

Cd> A person shall be ella1ble to serve 
as Judce of a Court of Indian Offenses 
only If he <1> la a member of a tribe 
under the jurisdiction of the said 
court; and <2> has never been convict
ed ot a felony. or. withJn 1 ye&r then 
last put, of a milldemeanor. 

Ce> No Judce shall be qualified to act 
as such In any case wherein he hu 
29 
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anY direct Interest or wherein any rel
ative by ·marriage or blood, In the flnt 
or second deiJ'eea, Is a party.

Cf> On any reaervatlon where no per
manent Court of Indian Offenses has 
t,een established under this section, a 
provisional court may be established, 
with powers equal to those of a perma
nent court. Such court shall be estab
lished by detalllnr a Judre from an
other reservation, upon request of the 
tribal council of the reservation deslr• 
lni his services. Such detail shall be 
made by the superintendent of the 
reservation where the Judre reruI&rly
presides: Provitud, That where the 
Judre to be detailed Is paid from tribal 
funds the consent of the tribal council 
of such tribe shall be obtained for the 
detail No detail shall extend beyond 1 
year, but any detail may be renewed 
for additional period.I unleu auch re
newal la dllapproved by the tribal 
council which requested or approved 
the detail. 

I lU RemoT&l or Judps. 
Any Judre of the Court of Indian Of• 

fenses may be suspended. dlamlaed or 
removed, by the Commlasloner of 
Indian Affaln, for ca111e, upon the rec
ommendation of the tribal council. 

111.5 Court procedure. 
ca> Selaiona of the Court of Indian 

Offe111e1 for the trial of cues shall be 
held by the chief Judse, or, fn cue of 
his dlsabWty, by one of the auoclate 
Judres selected for the occulon by all 
oftheJudrea. 

Cb> The time and place of court aes
lfona, and all other details of Judicial 
procedure not prescribed by the recu
latlona In this part, lhal1 be laid down 
fn rules of court approved by the 
tribal council and by the auperlntend• 
ent of the reaervatlon. 

Cc> It lhal1 be the duty of the Judres 
of each Court of Indian Offe111e1 to 
malte recommendatlona to the. tribal 
council for the enactment or amend
ment of such rules of court In the In• 
teresta of Improved Judicial procedure. 

11U Anella&e proceedlnp. 
All the Judres of the reservation 

ahall sit torether, at auch times and at 
auch places u they may find proper 
and neceuary for the dlapatch of busl-

A PP. 
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nesa, to hear appeals from Judgments 
made by any Judre at the trial ses
sions. There shall be established by 
rule of court the limitations, If any, to 
be placed upon the rlrht of appeal 
both u to the types of cases which 
may be appealed and u to the manner 
In which appeals may be aranted ac
cordlnr to the needs of their Jurlsdlc• 
tlon. In the absence of such rule of 
court any party &arrleved by a Judg
ment may appeal to the full court 
upon rivfnr notice of such appeal at 
the time of Judrment and upon rivlnr 
proper assurance to the trial Judre. 
throuah the poatfna of a bond or In 
any other manner, that he will satisfy
the Judrment If It la affirmed. In any 

• cue where a party hu_ perfected his 
rlrht to appeal u established herein 
or by rule of court, the Judrment of 
the trial Judre shall not be executed 
until after final disposition of the case 
by the full court. The full court may 
render Judrment upon the cue by ma
Jorlty vote. 

I II.IC A,Pel]ale ,roeeedlnp. 
All the Judres of the reservation, 

except the trial Judre, lhal1 sit toreth• 
er, at such times and at such places u 
they may find proper and necessary 
for the dllpatch of bualneu, to hear 
appeala from Judrments made by any 
Judre at the trial lelllons, and such 
tribunal sliall be known u the Crow 
Tribal Court of Appeala. There shall 
be established by rule of court the llm• 
ltatlona, If any, to be placed upon the 
rlsht of appeal both u to the types of 
cases which may be appealed and u to 
the manner In which appeals may be 
rranted. accordlns to the needs of 
their Jurladlctlon. In the absence of 
auch rule of court any party aarneved 
by a Judrment may appeal to the full 
court upon rivfnr notice of such 
appeal at the time of Jud1D1ent and 
upon rivlnr proper usurance to the 
trial Judre, throurh the postin. or a 
bond or In any other manner. that he 
will utlafy the JudpJent 11 It LI al· 
firmed. In any cue where a party hu 
perfected hla rlrht to appeal as est.ab
llahed In thla aectlon or by rule or 
court, the Judlment of the trial Judse 
ahall not be executed until alter final 
dispolltlon of the cue by the ruu 
30 
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court. The full codrt may render Juda
ment upon the cue by majority vote. 

111.7 Juries. 
<a> In any cue where. upon prellml• 

nary hearlne by the court, a substan
tial question of fact la raised, the de
fendant may demand a Jury trial. 

<b> A lilt of elleible Jurors shall be 
prepared by the tribal council each 
year. 

cc> In any cue, a Jury shall consist 
of six residents of the vicinity In 
which the trial ii held, selected from 
the list of ellstble Jurors by the Jucfae. 
Any party to the cue may challe~e 
not more than three members of the 
Jury panel so chosen. 

Cd> The Juqe shall Instruct the jury 
In the law 10ve~ the cue and the 
Jury shall b~ a verdict for the com
plainant or the defendant. The Judae 
shall render Judament In accordance 
with the verdict and exist~ l&w. ll 
the Jury ii unable to reach a unani
mous verdict, verdict may be rendered 
by a majority vote. 

Ce> Each Juror who serves upon a 
Jury shall be enUtled to a fee not lea 
than the hourly minimum w~e IIC&le 
establilhed by 29 U.S.C. 206Ca>Cl>, and 
any of Its subsequent revisions, plus 
fifteen cents per mile travel COlta. 
Each Juror shall receive pay for a full 
day <B hours> for any portion of a day 
served. plus travel allowance. 
[22 PR 10515, Dec. 24. 1957, u amended at 
U PR 5280, Peb.11, 111781 

IIJ.7C Jari& 
Ca> In any cue where, upon prel1ml

nary hearlns by the court, a sublt&n
U&l quesUon of fact ii railed. the de
fendant may demand a Jury trial. 

Cb> A list of elllible Jurors shall be 
prepared by the tribal council each 
year. 

Cc> In any cue, a Jury shall be drawn 
from the list of elllible Jurors by 'the 
Judp. Any party to the cue may chal
len,e not more than three members of 
the Jury panel so chosen. 

Cd> The Judie shall Instruct the Jury 
In the law 1ovem~ the case and the 
Jury shall brinl a verdict for the com
plainant or the defendant. The Judp 
shall render Judament In accordance 
with the verdict and exlstlnr l&w. If 
the Jury ii unable to reach a unanl-

APP. 
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mous verdict, the verdict may be ren
dered by a two-thirds majority vote. 

Ce) Each Juror who serves upon a 
jury shall be entitled to a fee not less 
than the hourly minimum W&Ke scale 
established by 29 U.S.C. 208Ca>Cl>, and 
any of Its subsequent revisions, plus 
fifteen cents per mile travel costs. 
Each Juror shall receive pay for a. full 
day CS houni> for any portion of a day
served, plus travel allowance. 
[22 PR 10515, Dec. 24. 111117. u amended at 
U PR 11280. Feb. 5, 111781 

I 11.8 Wltneues. 

Ca> The several Judaea of the Courts 
of Indian Offenses shall have the 
power to Issue subpenas for the at
tendance of witnesses either on their 
own motion or on the request of the 
police commissioner or superintendent 
or any of the parties to the cue, 
which subpena shall bear the alin&
ture of the Judae ~ It. Each Wit
ness answe~ such subpena shall be 
entitled to a fee not less than the . 
hourly minimum wqe IIC&le estab
Iilhed by 29 U.S.C. 206Ca>Cl> and any 
of Its subsequent revlslons. plus actual 
coat of travel. Each witness testlfYins 
at a hearlne shall receive pay for a full 
day CS hours>, plus travel allowance. 
Failure to obey 1uch subpena shall be 
dee)lled an offeme u provided In 
111.'13. Service of such subpenas shall 
be by a rqul&rl:, actlna member of 
the Indian police or by an Indian ap. 
pointed by the court for that purpoee. 

Cb> Wltneaea who testify voluntarily 
shall be paid by the party ~ them 
If the court so directs. their actual 
travelinli and ll~ expenses Incurred 
In the performance of their function. 
[22 PR 105111, Dec. 24. 111117. u amended at 
U PR 5280, Peb. 11, 111781 

Ill.II Clerk&. 

The superintendent shall detail a 
clerk of court for each Court of Indian 
Offenses. The clerk of the Court of 
Indian Offense■ shall render usilt• 
ance to the court, to the police force 
of the reservation and to Individual 
members of the tribe In the dn.ftlns 
of complaints, aubpenu, warrants and 
commitments and any other docu
ments Incidental to the lawful !unc
tions of the court. It shall be the rur-
3 l 
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ther duty of l&fd clerk to attend and 
to keep a written record of all Proceed· 
lop of the court, to admln!ater oaths 
to witnesaes, to collect all fines paid 
and to pay out all fees authoru.ed by
the relUl&tlona In this part, and to 
mate an accountlne thereof to the dfs. 
bll?Sine qent of the reservation and 
to the tribal council. 

I 11.11 ReconlL 
Each Court of Indian Offenses aball 

be required to keep, for lnlpectlon by
duly quallfled offlcl&ls, a record of all 
proceedlnp of the court, which record 
shall renec:t the title of the cue, the 
names of the partlea, the 111bstance of 
the complaint, the names and address
es of all witneues, the date of the 
hearlne or trial, by whom conducted, 
the flndlnp of the court or Jury, and 
the Judlment, toaether with any other 
fact.a or clrc:umatancea deemed of Im• 
portance to the cue. A record of all 
proceedlnp lhall be kept at the 
-.ency office, u required by 25 U.S.C. 
200. 

111.IZ C:0,..oflawa. 
<a> Each Court of Indian Offenses 

lhall be provided with copies of all 
Pederal and State Ian and l'eiula· 
tfom of the Bureau of Indian Affairs 
applicable to the conduct of Indlam 
within the raervatlon. 

<b> Whenever the court II In doubt 
u to the meanlnf of any law, treaty or 
resul&tlon It may request the superfn. 
tendent to furnllh an opinion on the 
point In question. 

I 11.11 Coa,aainta. 
No complaint flled In any Court of 

Indian Offemes lhall be valid unleu ft 
lhall bear the lllnature of the com
pl&lnant or compl&lnlns witnea. wit
neaed by a duly quallfled Judie of the 
Court of Indian OffeDll!S or by the au
perlntendent or by any other qualified
employee of 1uch reservation. 

I 11.IC Wunntl to a,prehend. 
Every Judie of a Court of Indian Of• 

tenses lhall have the authority to 
luue warranta to apprehend. said war
rants to lllllue In the dlacretlon of the 
court only after a written complaint 
aball have been filed, be&rfne the ali· 
nature of the compl&lnfne witness. 

APP. 
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Service of such warrants shall be made 
by & duly Qualified member of the 
Indian police or other police officer of 
the United States Indian Service. No 
warrant to apprehend shall be valid 
unleu It shall bear the &lillature of a 
duly qualified Judie of the Court of 
Indian Offen.sea. 

111.15 Arrestl. 
No • member of the Indian police 

aball arrest any person for any offense 
defined by •II 11.38 through 11.87H or 
by Federal law, except when such of
fenae shall occur In the presence of 
the arreatlne officer or he shall have 
reasonable evidence that the person 
arrested hu committed an offense or 
the officer aball have a warrant com
mandlne him to apprehend such 
person. 

I II.II Seueh wvranta. 

<a> Every Judie of the Court of 
Indian Offemes of any Indian reserva
tion lhall have authority to llsue war
rants for aearch and aelzure of the 
premlles and property of any person 
under the Jurlldlctlon of said court. 
However, no warrant of aearch and sei
zure aball lllllue except upon a duly 
llilled and written complaint baaed 
upon reliable Information or belief 
and ch&rilns the commllllllon of some 
offenae qalnat the tribe. No warrant 
for aearch and seizure shall be v&lld 
unlea It contalna the name or descrip
tion of the peraon or property to be 
aearched and describes the articles or 
property to be self.eel and beara the 
lllnature of a duly qualified Judae of 
the Court of Indian Offemes. Service 
of warrants of search and seizure shall 
be made only by members of the 
Indian police or police officers of the 
Bureau of Indian Aff&lra. 

• <b> No policeman shall search or 
aeme any property without a warrant 
unless he ahall know. or have reasona
ble cauae to believe. that the person In 
poaesalon of such property Is engaged 
In the commllllllon of an offense under 
the rerulatlona In this part. Unlawful 
aearch or seizure will be deemed tres
pua and punished In accordance with 
111.112. 
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111.17 ConunltmentL 
No Indian ahall be detained, Jailed or 

- Imprisoned under the reeuiatlons In 
this part for a lo~er period than 38 
houn unleu there be luued a commit• 
ment be~ the aianature of a duly 
qualified Judie of the Court of Indl&n 
Offenses. There ah&ll be Issued, for 
each Indl&n held for trial, a temporary 
commitment and for each Indl&n held 
&ft.er sentence a final commitment on 
the preacribed forma. • 

111.18 Ball or bond. 
Every Indian cbarpd with an of

fenae before any Court of Indl&n Of• 
fenaes may be admJtted to ball. Ball 
lhall be by two reliable members of 
any Indl&n tribe who lhall appear 
before a Judie of the Court of Indian 
Offenaea where compl&lnt bu been 
filed and there esecute an qreement 
In compliance with the form provided 
therefor and made a part of the resu
l&tlona In th1I part. In no cue lhall 
the penalty apectfled ID the qreement 
exceed twice the maximum penalty set 
by II 11.38 throush 11.sra for viola• 
tlon of the offenae with which the ac
CUled II cbaried-

111.11 Definition ofllpatme. 
The term "llln&ture" u Uled In the 

resul&tlona In th1I part lhall be de
fined u the written alin&ture, offlclal 
aeal, or the wltneaed thumb print or 
mark of any Individual 

11Ut Ddlal&ion of trlbal eoanelL 
The term "tribal councO," u Uled In 

the resuJ&tlona In th1I part, lhall be 
conatrued to refer to the councll. bual· 
nea committee or other orpnizatlon
recocnlZed by the Department of the 
Interior u representlns the tribe, or 
where no auch body II recosmr,ed, to 
the adult memben of the tribe ID 
councll auembled. 

111.ZOC Ddlal&ion of tribal eoandL 
The term "tribal councO," u Uled In 

the rqul&tlona In thll part, lhall be 
conatrued to refer to the Crow tribal 
council. 

•Porma may be obtained from the eozn. 
mlllloner or Indian Affairs. Wuhtnston. 
o.c. 
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I JJ.21 <Aopera&ion by Federal employees. 
<a> No field employee of the Indian 

Service shall obstruct, Interfere with 
or control the functions of any Court 
of Indl&n Offenaea, or Influence such 
functions In any manner except as 
permitted by the reaul&tlons In this 
part or In response to a request for 
advice or Information from the court. 

Cb> Employees of the Bureau of 
Indl&n Affairs, particularly th01e who 
are enpaed In aoclal service, health 
and educational work. ah&ll uslst the 
court. upon Its request, ID the prepara
tion and presentation of the fa.eta In 
the cue and ID the proper treatment 
of Individual offenders. 

Civn. Acr:toxs 

I 11.ZZ Jurbdlc:tlon. 
The Court of Indian Offenaea shall 

have Jurisdiction of all suit.a wherein 
the defendant II a member of the tribe 
or tribes within their Jurlldlctlon, and 
of all other aulta between members 
and nonmembers which are brouaht 
before the court& by stlpul&tlon of 
both parties. No Judlment shall be 
liven on any ault unlea the defendant 
bu actually received notice of auch 
ault and ample opportunity to appear 
In court In hla defenae. Evidence of the 
receipt of the notice lhall be 11:ept u 
part of the record ID the cue. In all 
civil aulta the compl&IDant may be re
quired to deP(Jllt with the clerk of the 
court a fee or other aecurtty In a rea
aonable amount to cover cost& and dla
bunements ID the cue. 

I 11.ZZC: JurbdJctlon. 
The Court of Indian Offenaea ahall 

have Jurlldlctlon of all aulta wherein 
the parties to the action are members 
of the tribe or tribes within their Juris
diction. and of all other aulta between 
members and nonmembers which are 
brousht before the court& by stipula
tion of both parties. No Judlment 
shall be liven on any ault unleu the 
defendant bu actually received notice 
of auch ault and ample opportunity to 
appear In court In hll defenae. Evl· 
dence of the receipt of the notice ahall 
be 11:ept u part of the record In the 
cue. In all clvll aulta the complainant 
may be required to deposit with the 
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clerk of the court a fee or other securi• 
ty In a reasonable amount to cover 
costs and disbursements In the cue. 

§ 11.23 Law applicable to cl•II ■ctlom. 
<a> In all clvtl cues the Court of 

Indian Offenses shall apply any laws 
of the United States that may be ap
plicable, any authorlud rellUlatlons of 
the Interior Department, and any or
dinances or CW1toms of the tribe, not 
prohibited by such Federal laws. 

<b> Where any doubt arises u to the 
CW1toms and uaaees of the tribe the 
court may request the advice of coun
aellors famllfar with these CU!ltoms 
andusqea. 

<c> Any matters that are not covered 
by the traditional CW1toms and wiqes 
of the tribe, or by applicable Federal 
laws and rellUlatlona, shall be decided 
by the Court of Indian Offenses ac
cordfne to the laws of the State In 
which the matter In dispute may lie. 

I 11.24 Juqmenta In ciYll ■ctlona. 
<a> In all civil cues, Judlment ■hall 

conalst of an order of the court award
me money damqea to be paid to the 
Injured party, or dlrect1ni the ■urren· 
der of certain property to the IDJured 
party, or the performance of ■ome 
other act for the benefit of the Injured 
party. 

(b) Where the IDJury lnfllcted WU 
the result of careleanesa of the de
fendant, the Judpient ■hall fairly 
compemate the Injured party for the 
loa he bu ■uffered. 

<c> Where the IDJury wu deliberate
ly Inflicted, the Judiment lhall lmpoae 
an additional penalty upon the de
fendant, which additional penalty may 
run either In favor of the Injured 

• party or In favor of the tribe. 
<d> Where the IDJury wu lnfllcted u 

the re■ult of accident, or where both 
the complainant and the defendant 
were at fault, the Judiment ■hall com
pen■ate the Injured party for a reuon
able part of the lou he hu suffered. 

I 11.24C Juqmenta In d•II ■etiona. 
<a> In all civil case■ , Judiment ■hall 

conal■t of an order of the court award-
Ins money damaiea to be paid to the 
Injured party, or dlrectlnir the ■urren-
der of certain property 'to the Injured 
party, or the performance of ■ome 
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other act !or the benefit of the Injured 
party. 

<b> Where the Injury Inflicted was 
the result of carelessness of the de
fendant, the Judgment shall fairly 
compensate the Injured party for the 
loss he bu suffered. 

<c> Where the Injury.wu deliberate
ly Inflicted, the Judgment shall impose 
an additional penalty upon the de
fendant, which additional penalty may 
nm either In favor of the Injured 
party or In favor of the tribe. 

(d) Where the Injury WU Inflicted as 
the result of accident, or where both 
the complainant and the defendant 
were at fault, the Judiment may com
pensate the Injured party for a reuon
able part of the 1011 he bu suffered. 

D11.25 Colta In cl.U ■ctlona. 
The court may aaaesa the ace~ 

COllts of the cue apinst the party or 
parties aplnat whom Judiment Is 
irtven. Such costs shall consist of the 
expen■ea of voluntary witnesses for 
which either party may be responsible 
under I 11.8 and the fees of Jurors In 
th011e caaea where a Jury trial la had, 
and any further Incidental expenses 
connected with the procedure before 
the court u the court may direct. 

I 11.H Payment ol jaqmenta frolll lndl
ridual Indian moneya. 

<a> Whenever the Court of Indian 
Offenses shall have ordered payment 
of money damaiea to an Injured party 
and the loalns party refuses to m■.lte 
■uch payment within the time set for 
payment by the court, and when the 
loalns party bu ■ufflclent funda to his 
credit at the acency office to pay all or 
part of ■uch Judiment, the auperin
tendent ahall certify to the Secretary 
of the Interior the record of the cue 
and the amount of the available funds. 
If the Secretary ahall 10 direct, the 
dl■ burslnir aaent shall pay over to the 
Injured party the amount of the Judir· 
ment, or such leaer amount aa may be 
speclfled by the Secretary, from the 
account of the delinquent party. 

<b> A Jildlment shall be considered a 
lawful debt In all proceedl.np held by 
the Department of the Interior or by 
the Court of Indian Offen■ea to dla
tribute decedents' estates. 
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caou a-cz: Par Individual Indian 
money resul&tfo111, aee Part 115 of thlll 
chapter. 

11U6C Pa,-nt ol Juqaentl from lndi
•ldual IMlan DIOMJL 

<a> Whenever the Court of Indian 
Offen.sea shall have ordered payment
of money ~ to an injured party 
and the lOllfna' party refmes to mu:e 
such payment within the time set for 
payment by the court, and when the 
loalns party hu sufficient funds to his 
credit at the qency office to pay all or 
part of such Judpient, the superin
tendent lb&1l certify to the Secretary
of the Interior the record of the cue 
and the amount of the avall&ble funds. 
U the Secretary 1hall 10 direct, the 
dlsbunlns qent lh&ll pay over to the 
Injured party the amount of the Juc:18-
ment, or auch leaer amount u may be 
specified by the Secretary, from the 
account of the delinquent party. 

<b> A Judpient lh&ll be comldered a 
lawful debt In all proceedinp held by 
the Department of the Interior or by 
the Court of Indian Offenses to dis
tribute decedent■ ' estate■. 

<c> No recovery may be had after 5 
year■ from date of final Judllnent In 
any IUlt unlea auch Judpient lh&ll 
have been renewed before date of ex
piration. 

caou RDDDcs: Por lndlvidual Indian 
money resu1&Uom, aee Part 1111 of thJI 
chapter. 

Do111:ftic Ra.Ano•• 

111.17 ~ ol auTiaps alllll ... 

All-Indian mt.rr1acea and divorces, 
whether CODIWIUD&ted In accordance 
with the State law or In accordance 
with tribal CUit.om. lhall be recorded 
within 3 months at the -.ency of the 
Jurladlctlon In which either or both of 
the parties realde. 

I JI.ZS TrilaJ Cl1llloa aanlap alllll iJ. 

<a>-The Tribal council lh&ll have au-
thority to determine whether Indian 
custom marrla,e and Indian cuatom 
divorce for member■ of the tribe lh&ll 
be recosn1Zed In the future u lawful 
marrlqe and divorce upon the reser
vation. and If It 1hall be ao recosnlzed. 
to determine what 1hall conatltute 
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such marriqe and divorce and wheth
er action by the Court of Indian Of
fenses lh&ll be required. When so de
termined In wrltlns, one copy shall be 
filed with the Court of Indian Of
fenses, one copy with the superintend
ent In char'Ke of the reservation. and 
one copy with the Commissioner of 
Indian Affairs. Thereafter Indians 
who desire to become married or di
vorced by the custom of the tribe shall 
conform to the custom of the tribe u 
determined. Indiana who usume or 
cialm a divorce !)y !ndls.n cl.!:!tom !h!.ll 
not be entitled to remarry until they
have complied with the determined 
custom of their tribe nor until they 
have recorded auch divorce at the 
qency omce. 

<b> Penc:Untr any determination by 
the tribal council on these matters. 
the validity of Indian custom marrlaae 
and divorce lh&ll continue to be recos
nlRcl u heretofore. 

111.ZI Tribal elll&om adof(lon. 
The tribal council shall 11Jtewiae 

have authority to determine whether 
Indian custom adoption shall be per
mitted upon the reservation amons 
members of the tribe, and lf permit
ted. to determine what lh&ll constitute 
such adoption and whether action by 
the Court of Indian Offemes lh&ll be 
required. The determination of the 
tribal council lh&ll be !lled with the 
Court of Indian Offemes, with the IU• 
perlntendent of the reservation and 
with the Commlllloner of Indian Af. 
fain. Thereafter all members of the 
tribe dealrlns to adopt any peraon
lhall conform to the procedure fixed 
by the tribal council. 

I 11.IIC AN,clon. 
No future adoption■ amona or by 

the Crow Indiana lh&ll be recosnlzed 
ezcept th01e made In accordance with 
the act of March 3, 1931 <411 Stat. 
HM>. 

I 11.- DewraillaUon ot patemlty and 
IUptlOlt. 

The Court of Indian Offenses aha!! 
have Jurladlctlon of all IUltl brou&ht 
to determine the paternity of a child 
and to obtain a Judsment for the 1up
port of the child. A Judllnent or the 
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court establishing the Identity of the 
father of the child shall be conclusive 
of that fact In all subsequent determi
nations of Inheritance by the Depart
ment of the Interior or by the Court 
of Indian Offenses. 

II 11.31 Determination or helrL 

<a> When any member of the tribe 
dies lea~ property other than an al
lotment or other trust property 11ub
Ject to the JurlsdJctlon of the United 
States, any member clafmlne to be an 
heir of the decedent may brine a suit 
In the Court of Indian Offenaea to 
have the court determL'le the helrll of 
the decedent and to divide amone the 
helrll such property of the decedent. 
No determination of helrll shall be 
made unless all the PoSBible helrll 
known to the court. to the superin
tendent, and to the claimant have 
been notified of the suit and elven full 
opPortunlty to come before the court 
and defend their Interests.. Poulble 
helrll who are not residents of the res
ervation under the Jur!BcUctlon of the 
court must be notified by mall and a 
copy of the notice mUlt be preserved 
In the record of the cue. 

<b> In the determination of helra the 
court lh&ll apply the cuatom of the 
tribe as to Inheritance If such Cllltcm 
Is proved Otherwise the court lh&ll 
apply State law In decldlne what rela
tives of the decedent are entitled to be 
his helra. 

Cc> Where the estate of the decedent 
Includes any Interest In restricted al
lotted lands or other property held In 
trust by the United States, over which 
the &dmlnlBtn.tlve law Judp would 
have Jur!BcUct1on, the Court of Indl&n 
Offenses may d!ltrlbute only IUCh 
property u does not come under the 
Jur!BcUctlon of the &dmlnlatr&tlve law 
Judee, and the determination of heirs 
by the court may be reviewed, on 
appeal, and the Judament of the court 
modified or set aside by the aid &d
mlnlatr&tlve law Judp, with the ap
proval of the Secretary of the Interior, 
If law and JUltlce 10 require. 

Oou Rsraac:s: Por resul&tlona 1ovem
lns the Jurlldlctlon of the admlnlatratlve 
Jaw Judie concemlnl the determination of 
heln. 111!1! Part 15 of thla chapter. 

APP. 

25 CFI Ch. I (4-1-17 Edition) 

II ll.31C Detennlna11on of heln. 

The superintendent of the Crow 
Reservation shall have authority to 
protect, Impound or convert Into cash. 
for the benefit of the estate, any per
sonal property which may be left by 
any decedent who Is an enrolled 
member of the Crow Tribe, pending 
fln&l determination of the heirs of said 
decedent by the Secretary of the Inte
rior, and In accordance with existing 
law and regulations. 

II 11.32 Appn,ul or wllla. 
When any member of the tribe dies. 

lea~ a will dlspoalng only of proper
ty other than an allotment or other 
trust property subject to the Jurlsc:IJc
tlon of the United States, the Court or 
Indl&n Offenses shall, at the request 
of any member of the tribe named In 
the will or any other Interested party, 
determine the v&lldity of the will after 
livlni notice and full OPPortunlty to 
appear In court to all peraons who 
mJ.iht be helrll of the decedent, u 
under 111.31.. A wlll shall be deemed 
to be v&lld If the decedent had a une 
mind and undentood what he wu 
dolns when he made the will and was 
not subject to any undue Influence or 
any kind from another perons, and If 
the will wu made In accordance with a 
proved tribal custom or made In writ
Ing and slined by the decedent In the 
presence of two witnesses who also 
alen the will. If the court determines 
the will to be validly executed, It shall 
order the property described In the 
wlll to be liven to the penons named 
In the wlll or to their helra; but no dla· 
trlbutlon of property lh&ll be made In 
violation of a proved tribal custom 
which restrlcta the privilege of tribal 
members to dfatrlbute property by 
will. 

Oou Rsnu:lrc:s: Por resuJaUona 10vem• 
Ins the Jurlldlctlon of the admlnlatratlve 
1&• Judie concemlnl the approval of wtlla. 
heln, 111!1! Part 15 of thla chapter. 

11 UZC Appnr,al or wllla. 

The determination of the v&lldlty of 
wllla ahall be made by the Secretary or 
the Interior u provided In Part 15 or 
thll chapter. 
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I 11.33 Nature or aenteneet. 
<a> Any Indian who has been con

victed by the Court of Indian Offenses 
of violation of a provision of H 11.38 
through 11.84H shall be sentenced by 
the court to work for the benefit of 
the tribe for any period found by the 
court to be appropriate: but the period 
fixed shall not exceed the maximum 
period set for the offense In the code, 
and shall belin to run from the day of 
t:.c ~:.ten~. ~.!.~..: the ~riod 1Jf 
sentence the convicted Indian may be 
confined In the qency Jail If so direct
ed by the court. The wort. shall be 
done under the supervision of the su
perintendent or an authorized qent 
or committee of the tribal council u 
the court may provide. 

<bl Whenever any convicted Indian 
shall be unable or unw1lllna to wort.. 
the court 1hall, In Its discretion, sen
tence him to imprisonment for the 
period of the sentence or to pay a fine 
equal to 12 a day for the same period. 
Such fine lhall be paid In cash, or In 
commodities or other personal proper
ty of the required value u may be di
rected by the court. Upon the request 
of the convicted Indian, the c:Usbunln& 
aaent may approve a c:Usbursement 
voucher charse&ble to the Indian'• &e• 
count to cover payment of the fine im
l)Oled by the court. 

Cc> In addition to any other sen
tence, the court may require an of
fender who bu lnfilcted Injury upon 
the person or property of any lndJvld
ual to make restitution or to compen
sate the party Injured, through the 
mrrender of property, the payment of 
money damaaea, or the performance 
of any other act for the benefit of the 
Injured party. 

Cd> In determ.lnlnc the character and 
duration of the sentence which lhall 
be lmpoaed, the court lhall take Into 
conalderatlon the previous conduct of 
the defendant, the clrcumatancea 
under which the offense wu commit
ted. and whether the offense wu mali
cious or willful and whether the of
fender hu attempted to make .mendl, 
and shall clve due consideration to the 
extent of the defendant's resources 
and the needs of his dependents. The 
penalties ll1ted In 1111.31 through 
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11.87H are maximum penalties to be 
Inflicted only In extreme cases. 

II 11.34 Probation. 
Ca> Where sentence has been im

posed upon any Indian who has not 
previously been convicted of any of. 
fense, the Court of Indian Offenses 
may In Its discretion suspend the sen
tence imposed and allow the offender 
his freedom on probation upon his 
afcnlng a pledge of good conduct 
during the period of the sentence 
upon the !or?: ~--..ued thopofnr. 

Cb) Any Indian who shall violate his 
probation pledge shall be required to 
serve the orlclnal sentence plus an ad
ditional half of such sentence as pen
alty for the violation of his pledge. 

111.SIC Probation. 
<a> Where sentence has been im

posed upon any IndJan, the Court of 
Indian Offenses may In Its discretion 
suspend the sentence imposed and 
allow the offender his freedom on pro

. batlon. upon his algnlng a. pledge of 
good conduct during the period of the 
sentence. 

Cb> Any Indian who shall violate hll 
probation pledge shall be required to 
serve the original sentence plus an &d
dJtlonal half of mch sentence u pen
alty for the violation of hfl pledge. 

I 1U5 Parole. 
ca> Any Indian committed by a 

Court of Indian Offenses who shall 
have without milconduct served one
half the sentence imposed by 1uch 
court lhall be eligible to parole. Parole 
1b&ll be granted only by a Judge of the 
Court of Indian Offen.sea where the 
prlaoner wu convicted and upon the 
l1gnins of the form provided therefor. 

<b> Any Indian who 1hall violate any 
of the provisions of such parole 1hall 
be punflhed by being required to serve 
the whole of the o~sentence. 

I JUI Ja•enlle delinquency. 
Whenever any Indian who Is under 

the aae of 18 years is accused of com
mitting one ·of the offenses enumer
ated In II 11.38 through 11.87H. the 
Judce may In his dflcretlon hear and 
determ.Jne the case In private and In 
an Informal manner. and, If the ac-
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cused Is found to be guilty, may In lieu 
of sentence place such delinquent for 
a deslanated period under the supervl-.
slon of a responsible person selected 
by him or may take such other action 
as he may deem advisable In the cir
cumstances. 

111.36C J uvenlle dellnquenc:7. 
<al Whenever any Indian who Is 

under the ~e of 18 years Is accused of 
commlttinl one of the offenses enu
merated In H 11.38 throu1h ll.75C, 
the Judie may In his discretion hear 
and determine the cue In private and 
In an Informal manner, and, If the ac
cused Is found to be irullty, may In lieu 
of sentence, place such delinquent for 
a deslanated period under the supervl• 
slon of a responsible person selected 
by him or may take such other action 
as he may deem advisable In the clr• 
cumstances. 

Cb> In the absence of either parent 
or iruardlan, the court 1hall appoint a 
suitable person to represent the delin
quent child. 

111.37 Dllpoaltlon ol ftna. 
Cal All money fine■ Imposed for the 

commission of an offen■e shall be In 
the nature of an useument for the 
payment of deslanated court expense■. 
Such expenses shall Include the pay-
ment of the fees provided for In the 
reirulatlon■ In thfl part to Jurors and 
to witnesses answerinl a subpena. The 
fines usessed shall be paid over by the 
clerk of the court to the dlsbunsinl 
1.1ent of the reservation for deposit u 
a "special deposit, court funds" to the 
dlsbur■ln1 1.1ent's official credit In the 
Treuury of the United State■ . The 
dlsbunsln1 asent ■ hall withdraw such 
funds, In accordance with exlstinl re1-

• ulatlon■, upon the order of the clerk 
of the court ■limed by a Judie of the 
court for the payment of specified fees 
to specified Jurors or wltnesaes. The 
dlsburlsinl 1.1ent and the clerk of the 
court shall keep an accountln1 of all 
such deposits and withdrawals for the 
Inspection of any person Interested. 
Whenever such fund shall exceed the 
amount necessary with a reasonable 
reserve for the payment of the court 
expenses before mentioned, the tribal 
council shall deslirnate, with the ap
proval of the superintendent, further 
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expenses of the work of the court 
which shall be paid by these funds, 
sach as the writing of records, the 
costs of notices or the Increase of fees, 
whether or not any such costs were 
previously paid from other sources. 

<bl Wherever a fine Is paid In com
modities, the commodities shall be 
turned over under the supervision of 
the clerk of the court to the custody 
of the superintendent to be sold or. If 
the tribal council so directs, to be dis
posed of In other ways for the benefit 
of the tribe. The proceeds of any sale 
of such commodities shall be deposited 
by the dlsbursln1 agent In the special 
deposit for court funds and recorded 
upon the accounts. 

CODS or IlmIAlf T!u:UL Orroszs 

I 11.38 AllaulL 

Any Indian who shall attempt or 
threaten bodily harm to another 
person throuirh unlawful force or vio
lence shall be deemed lullty of as
sault, and upon conviction thereof 
shall be ■entenced to labor for a 
period not to exceed 5 daya or shall be 
required to furnish a satisfactory bond 
to keep the peace.. 

I 11.3t Allault-and baUe17. 
Any IndJan who shall willfully strike 

another person or otherwise Inflict 
bodily Injury, or who shall by offerln1 
bodily Injury, or who shall by 0fferin1 
violence cause another to harm him
self shall be deemed irullty of assault 
and battery and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 6 months. 

I 11.C0 Carrylnr c:onc:ealed we■pona. 
Any Indian who shall 10 about In 

public places armed with a dangerous 
weapon concealed upon his person. 
unless he shall have a permit slimed 
by a Judie of a Court of Indian Of
fenses and counterslirned by the super
intendent of the reservation, shall be 
deemed irullty of an offense and upon 
conviction thereof shall be sentenced 
to labor for a period not to exceed 30 
day1; and the weapons so carried may 
be confiscated. 
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I JUI Abduction. 

Any Indian who shall willfully take 
away or detain another person against 
his will or without the consent of the 
parent or other person having lawful 
care or charge of him. shall be deemed 
guilty of abduction and upon convic
tion thereof shall be sentenced to 
labor for a period not to exceed 6 
months. 

1111.42 Then. 
Any Indian who shall Lake the prop. 

erty of anqther person, with Intent to 
steal, shall be deemed iUllty of theft 
and upon conviction thereof shall be 
sentenced to labor for a period not to 
exceed 6 months. 

II 11.43 EmbezzlemenL 

Any Indian who shall, hav~ lawful 
custody of property not his own, ap
propriate the same to his own use with 
Intent to deprive the owner thereof, 
shall be deemed iUllty of embezzle
ment and upon conviction thereof 
shall be sentenced to labor for a 
period not to exceed 6 months. 

111.« Fraud. 
Any Indian who shall by w11l!ul mJs. 

representation or deceit, or by false In
terpreting, or by the use of false 
weights or measures obtain any money 
or other property, shall be deemed 
illllty of fraud and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 6 months. 

II 11.45 Forgery. 

Any Indian who shall, with Intent to 
defraud, falsely sli?l, execute or alter 
any written Instrument, shall be 
deemed iUllty of forgery and upon 
conviction thereof shall be sentenced 
to labor for a period not to exceed 6 
months. 

111.4S Ml ■brandlnr. 

Any Indian who shall knowingly and 
willfully misbrand or alter any brand 
or mark on any livestock of another 
person. shall be deemed iUllty of an 
offense and upon conviction thereof 
shall be sentenced to labor for a 
period not to exceed 8 months. 

§ 11.soc 

II 11.47 Receiving •tolen property. 

Any Indian who shall receive or con
ceal or &Id on concealing or receiving 
any property, knowing the same to be 
stolen, embezzled, or obtained by 
fraud or false pretense. robbery or 
burglary, shall be deemed guilty or an 
offense and upon conviction thereof 
shall be sentenced to labor for a 
period not to exceed 3 months. 

I 11.48 Extortion. 
Any Indian who shall willfully, by 

malting false charges against another 
person or by any other means whatso
ever, extort or attempt to extort any 
moneys, goods, property, or anythlna: 
else of any value, shall be deemed 
iUllty of extortion and upon convic
tion thereof shall be sentenced to 
labor for a period not to exceed 30 
days. 

I 1 U9 Diaorderly conduct. 
Any Indian who shall engage In 

fighting In a public place, disturb or 
annoy any public or religious assem
bly, or appear In a public or private 
place In an Intoxicated and disorderly 
condition, or who shall engage In any 
other act of public Indecency or Immo
rality, shall be deemed iUiltY of disor
derly conduct and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 30 days. 

I JJ,50 Rec:kleu driving. 
Any Indian who shall drive or oper

ate any automobile, wagon, or any 
other vehicle In a manner dangerous 
to the public safety, shall be deemed 
iUllty of reckless driving and upon 
conviction thereof shall be sentenced 
tQ labor for a period not to exceed 15 
days and may be deprived of the right 
to operate any automobile for a period 
not to exceed 6 months. For the com
mission of such offense while under 
the Influence of liquor. the offender 
may be sentenced to labor for a period 
not to exceed 3 months. 

111.SOC Reckless drivlnr. 
AnY Indian who shall drive or oper· 

ate any automobile, wagon. or any 
other vehicle In a manner dangerous 
to the public safety, shall be deemed 
iUllty of reckleas driving and upon 
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conviction thereof shall be sentenced 
to labor for a period not to exceed 15 
days and may be deprived of the rleht 
to operate any automobile for a period 
not to exceed 6 months. For the com
mission of such offense while under 
the Influence of liquor. the offender 
may be sentenced for the first offense 
to labor for a period not to exceed 3 
months and for a second or subse
quent offense for a period not to 
exceed 6 months and may be deprived 
of his ri&ht to operate any motor vehl· 
cle for a period of 1 year. 

111.SOME Traffic TlolatlonL 
Until such time as the Menominee 

Tribe enacts Its own traffic code, the 
provisions of the Wisconsin State 
Traffic IAws <Chapter 346, Title 32 of 
Wisconsin Statutes> are hereby appli
cable to the operation of motor vehl• 
cles on the Menominee Reservation 
with the exception that any Indian 
!ound guilty of violatlne such laws 
shall, In lieu of the penalties provided 
by State law. be aentenced to labor for 
a period not to exceed six <6> months 
and may be deprived of the rleht to 
operate any motor vehicle for a period 
not to exceed six <8> months. 
<Ii o.s.c. 301 IDd 211 o.s.c. 2) 
CO PR 4080li, Sept. 13, 19'18] 

D11.111 Malklou mbc:hlef. 

Any Indian who lhall maliciously 
disturb, Injure or destroy any livestock 
or other domestic an1mal or other 
property, lhall be deemed eullty of 
malicious mllchlef and upon convic
tion thereof lhall be 1entenCf'd to 
labor for a period not to exceed e 
month&. 

i 11.IIZ Tnlpua. 
Any Indian who lhall 10 upon or 

paaa over any cultivated or enclosed 
lands of another person and shall 
refuse to 10 Immediately therefrom on 
the request of the owner or occupant 
thereof or who 1hall willfully and 
knowfnely allow livestock to occupy or 
&raze on the cultivated or enclosed 
Jandl, shall be deemed guilty of an of• 
fenae and upon conviction shall be 
punished by a fine not to exceed SS. In 
addition to any award of damqes for 
the benefit of the Injured party. 
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D 11.53 Injury to public propert)'. 

Any Indian who shall. without 
proper authority, use or Injure any 
public property of the tribe or the 
United States, shall be deemed guilty 
of the offense and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 30 days. 

D 11.54. Malntalninr a public nulAnce. 

Any Indian who shall act In such a 
manner, or permit his property to fall 
Into such condition as to Injure or en
dan&er the safety, health, comfort, or 
property of his nelehbors, shall be 
deemed eullty of offense and upon 
conviction thereof shall be sentenced 
to labor for a period not to exceed 5 
days, and may be required to remove 
such nuisance when so ordered by the 
court. 

D11.55 Liquor TiolationL 

Any Indian who shall possess, sell, 
trade, transport or manufacture any 
beer, ale, wine, whisky or any article 
whatsoever which produces alcoholic 
Intoxication. ahall be deemed guilty of 
an offense and upon conviction there
of ahall be sentenced to labor for a 
period not to exceed 80 days. 

DI1.55ME Liquor YlolatlonL 
Until such time u the Menominee 

Tribe enacts Its own liquor control or
dinance, the provtslona of the Wlacon
sln State laws found In Wis. Ann. 
11178.01 throueh 176.111 relatlne to 
liquor control, are hereby lncorporat• 
ed by reference and made applicable 
to the buY!ne, sellln&, and consump
tion of alcoholic beverqes on the Me• 
nominee Reservation, with the excep
tion that any Indian found guilty of 
vlolatlne 1uch law lhall. In lieu of the 
penalties provided by State law. be 
sentenced to labor for a period not to 
exceed sixty <60> daya. 
<Ii 0.8.C. 301 and 25 U.S.C. 2) 
[0 FR 40805, SepL 13, 19'18] 

11 I.Iii Cnaell)' to anlmala. 

Any Indian who shall torture or cru
elly mistreat any animal, shall be 
deemed l\lllty of an offense and shall 
be sentenced to labor for a period not 
to exceed 30 days. 
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§ i 1.57 Game YiolatioM. 

Any Indian who sh.all violate any 
law. rule or regu.iation adopted by the 
tribal council for the protection or 
conservation of the fish or game of 
the reservation. ah.all be deemed guilty 
of an offense and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 30 days: and he 
shall forfeit to the court for the use of 
any Indian lnatltutlon IUCh pme as 
may be found In .hll poae:alon. 

§ 11.58 Gambllar. 
Any Indlan who shall violate any 

law. rule or r~tlon adopted by the 
tribal council for the control or regula
tion of gamblinlr on any reservation, 
shall be deemed guilty of an offense 
and upon conviction thereof shall be 
sentenced to labor for a period not to 
excee!f 30 days. 

II ll.59 Adultery. 
Any Indlan who sh.all have sexual 

Intercourse with - another person, 
either of such persona beinlr married 
to a third person. ah.all be deemed 
guilty of adultery and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 30 days. 

1111.GOC Fomleatlon. 
Any Indlan who ah&ll have sexual 

Intercourse with another person, nei
ther of such persons beinlr married, 
shall be deemed guilty of fomlcatlon 
and upon conviction thereof ah.all be 
sentenced to labor for a period of not 
to exceed 25 days. 

11Ul llllelt cohabitation. 
Any Indian who ah.all live or cohabit 

with another u man and wife not 
then and there belnr married aha!! be 
deemed guilty of Illicit cohabitation 
and upon conviction thereof shall be 
sentenced to labor for a period not to 
exceed 30 days. 

111.82 Pro■ tltutlon. 
Any Indian who 1hall practice pros-

tltutlon or who shall knowlnrly keep, 
maintain, rent or lease, any house. 
room. tent. or other place for the pur-
pose of prostitution shall be deemed 
guilty of an offense and upc,n convlc-
tlon thereof shall be sentenced to 

§ 11.64C 

labor for a period not to exceed 6 
months. 

II 11.63 GIYinr Yeneral disease to another. 

Any Indian who shall infect another 
person with a venereal disease shall be 
deemed guilty of an offense, and upon 
conviction thereof shall be sentenced 
to labor for a period not to exceed 3 
months. The Court of Indian Offenses 
shall have authority to order and 
compel the medlcal examination and 
treatment of any person charged with 
violation of this section or found to be 
afflicted with any communicable dis
ease of this nature. 

II ll.63C GiYlnr Yenereal diseue to an
other. 

Any Indian who shall Infect another 
person with a venereal dlsease shall be 
deemed guilty of an offense, and upon 
conviction thereof shall be sentenced 
to labor for a period not to exceed 3 
months. The Court of Indian Offenses 
shall have authority to order and 
compel the medlcal examination and 
treatment of any person charged with 
violation of this section or found to be 
afptcted with any communicable dls
eaae. 

I II.St Failure to 111pport dependent per-
10m. 

Any Iniilan who ·shall, because of h&• 
bltual Intemperance or gambllng or 
for any other reason. refuse or neglect 
to furnish food, shelter. or care to 
those dependent upon him. lncludtnr 
any dependent children born out of 
wedlock, shall be deemed guilty of an 
offense and upon conviction thereof 
shall be sentenced to labor for a 
period not to exceed 3 months. for the 
benefit of such dependent. 

I II.MC Failure to ■upport dependent per
lOm. 

(a) Any Indian who shall. because of 
habitual Intemperance or rambllnr or 
for any other reason. refuse or nerlect 
to furnish food, shelter. or care to 
those dependent upon him. includtnr 
any dependent children born out of 
wedlock, shall be deemed guilty of an 
offense and upon conviction thereof 
1hall be sentenced to labor for a 
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period not to exceed 3 months, for the 
·benefit of such dependent. 

Cb> The Court of Indian Offenses 
shall also have authority to order and 
compel the payment of all alimony 
lawfully awarded In any divorce pro
ceeding by any State court having Ju
risdiction. and nonpayment of such 
awards shall be accepted as conclusive 
evidence of failure to provide for de
pendent persons under this section: 
Provided, however, That an appeal 
may be taken to the Tribal Court of 
Appeals whose decision .shall be final. 

D 11.65 Failure to aend children to ac:hool. 
Any Indian who shall, without &ood 

ca1111e, neelect or refuse to send his 
children or any children under his 
care. to school shall be deemed eullty 
of an offense and upon conviction 
thereof shall be sentenced to labor for 
a period not to exceed 10 days. 

caou Rl:nl!Da: For relUl&tlona pertain
Inc to the education of Indiana, see Part.II 27, 
31 throuah 33, and 38 throU&h 42 of thla 
ehal)ter. 

11I.Ill Contriblldns to the delinquency or 
a minor. 

Any Indian who shall willfully con
tribute to the delinquency of any 
minor shall be deemed lf\lllty of an of• 
fense and upon conviction thereof 
shall be sentenced to labor for a 
period not to exceed 8 months. 

111.117 Briber:,. 
Any Indian who shall inve or offer to 

&Ive any money, property or services, 
or anythfnc else of value to another 
peraon with corrupt Intent to Influ
ence another In the dlscharie of his 

•i:mbllc duties or conduct, and any
Indian who lhall accept, aollctt or at
tempt to aollclt any bribe. u above de
fined. shall be deemed lf\lllty of an of
fense and upon conviction thereof 
shall be sentenced to labor for a 
period not to exceed 8 months; and 
any tribal office held by such peraon 
shall be forfeited. 

111.18 Periu1'7, 
Any Indian who shall willfully and 

deliberately, In any Judicial Proceedlni 
In any Court of Indian Offenses, false-
ly swear or Interpret, or shall make a 
sworn statement or affidavit knowlne 
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the same to be untrue. or shall Induce 
or procure another person so to do, 
shall be deemed guilty of perjury and 
upon conviction thereof shall be sen
tenced to labor for a period not to 
exceed 6 months. 

1111.69 False arreaL 

Any Indian who shall willfully and 
knowlnely make, or cause to be made, 
the unlawful arrest, detention or Im
prisonment of another person, shall be 
deemed guilty of an offense, and upon 
conviction thereof shall be sentenced 
to labor for a period not to exceeti 6 
months. 

II 11.70 Ralatlnr lawful arreaL 
Any Indian who shall willfully and 

knowingly, by force or violence, resist 
or assist another person to resist a 
lawful arrest sh&ll be deemed i\lllty of 
an offense and upon conviction there
of shall be sentenced to labor for a 
period not to exceed 30 days. 

I 11.70ME Ralatlnr or obatructlnr offl
cen. 

Until such time aa the Menominee 
Tribe enacts It.a own ordinances deal
In& with reslatln& or obatructln& an of
ficer, the provillons of Wlaconsln Stat
utes 946.41 are hereby Incorporated by 
reference and made applicable with 
the exception that any Indian found 
lf\lllty of violatln& the provisions of 
Wlaconsln Statutes 9411.41(1> shall, In 
lieu of the penalties therein provided, 
be sentenced to labor for a period not 
to exceed sixty <60> days. 

c& u.s.c. 301 and 25 u.s.c. 2> 
(43 PR 408011, SepL 13. 19'18] 

I 11.71 Ret'ualnr to aid officer. 
Any Indian who shall neelect or 

refuse, when called upon by any 
Indian police or other police officer of 
the Bureau of Indian Affairs, to aaslst 
In the arrest of any person chareed 
with ·or convicted of any offense or In 
securln& such offender when appre-
bended, or In conveyfni such offender 
to the nearest place of confinement 
shall be deemed eullty of an offense. 
and upon conviction. shall be sen
tenced to labor for a period not to 
exceed 10 days. 
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1111.72 Escape. 
Any Indian, who, being In lawful 

custody, for any offense. shall escape 
or attempt to escape or who shall 
permit or uslst or attempt to permit 
or assist another person to escape 
from lawful custody shall be deemed 
guilty of an offense. and upon convic
tion thereof shall be sentenced to 
labor !or a period not to exceed 6 
months. 

II 11.7J Diaobeiienc:e to !awful orden or 
court. 

Any Indian who shall willfully dis· 
obey any order, subpena, warrant or 
command duly llsued, made or liven 
by the Court or Indian Offenses or 
any omcer thereof, shall be deemed 
guilty o! an offense and upon convic
tion thereof lhail be fined In an 
amount not exceedinl' S180 or sen
tenced to labor !or a period not to 
exceed 3 months. 

D11.74 Violation or an appn,•ed tribal or• 
dlnance. 

Any Indian who violates an ordl• 
nance deslened to preserve the peace 
and welfare o! the tribe, which wu 
promulpted by th'!? tribal council and 
approved by the Secretary of the Inte
rior, shall be deemed guilty of an of
fense and upon conviction thereof 
shall be sentenced as provided In the 
ordinance. 

I 11.75C Limitation on Oline or com
,ralntl. 

No complaint shall be flied charlin1 
the commission of an offense, as de
fined under II 11.38 throueh 11.71iC, 
unleas such offense shall have been 
committed within 1 year prior to the 
date of the complaint. 

I 11.71H Failure to aell or remo•e from 
tribal ranse lnlectlou ■ _or cull animal■, 

Any Indian who shall willfully 
refuse to dispose o! cull or Infectious 
anJma1s Indicated !or removal In ac-
cordance with the Instructions con-
talned In I 89.8 o! this chapter, shall 
be deemed guilty of an offense, and 
upon conviction thereof shall be sen-
tenced to ·hard labor for a period of 
not .to exceed 90 days, or a reduction 
o! 10 percent In his erazln1 permit. 

§ 11.79H 

<5 6.s.c. 301 and 25 u.s.c. 21 
(22 FR 10515, Dec. 24, 1957. Redeslgnated at 
43 ffl 49982, Oct. 28, 1978: 44 FR 18969, 
Mar. 30, 1979) 

D11.77H Introduction or linstock without 
permiL 

Any Indian who shall Introduce or 
cause to be Introduced any livestock 
Into unaIJotted lands of the reserva
tion without a permit shall be deemed 
guilty of an offense and upon convic
tion thereof shall be sentenced to a 
period of not to exceed 60 days at hard 
labor. 

Caou RKrDDc:s: For Navajo cnzln1 res• 
ulatlom. see Part 187 or this chapter. 
<II 0.S.C. 301 and_25 U.S.C. 2> 
£22 PR 101115, Dec. 24. 1957. Redeslsnated at 
43 PR 49982, Oct. 28, 1978) 

111.78H Stock tftlpua in form or unau, 
&horlzed me or ranee-

Any Indian who shall willfully eraze 
■tock In excess of permitted number 
on tribal ran1e. or who shall refuse to 
pv.e his livestock In accordance with 
ranee manaaement plans which con
sider deferred ~. the reservation 
of 1peciflc areu for seasonal use. etc.. 
lhail be deemed guilty of an offense 
and upon conviction thereof shall be 
sentenced to hard labor for a period 
not to exceed 6 months, and. or. he 
shall be required to pay damaies equal 
to the value of the for&1e consumed. 
salaries and expenses.of employees !or 
the time Incurred In maklni lnvestlp
tlon, and reports. In lieu of cash, this 
fine, If levied, may be collected In live
stock. 

Cao11 RD'DDCZ: For Navajo cnzln■ re1-
ulat10111. see Part 187 or this chapter. 

<5 U.S.C. 301 and 25 U.S.C. 2> 
[22 PR 101115, Dec. 24, 1957. Redeslsnated at 
43 FR 49982. Oct. 215, 1978) 

111.71H Failure to dip ■ beep. 
Any Indian who willfully refuses to 

dip all of his sheep and 1oats accord
ln1 to regulations when so directed by 
the superintendent or his authorized 
representative shall be deemed guilty 
o! an offense and upon conviction 
thereof shall be sentenced to hard 
labor !or a period not to exceed 6 
months or shall be subject to a fine 
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not to exceed Sl00 or both. In lieu of 
cash, this fine, If levied, may be col• 
lected In livestock. 

<5 U.S.C. 301 and 25 U.S.C. 2l 
(22 FR 10515, Dec. 24, 195'1. Redesl111ated at 
43 FR 49982. Oct. 26. 19'18) 

II 11.S0H Maldnr ra111e reports or stock 
owned. 

Any Indian who willfully makes a 
false report as to the total number of 
stock owned, or refuses to make a true 
report or stock ownership, shall be 
deemed guilty of an offense and upon 
conviction thereof, shall be fined not 
less than $10 nor more than Sl00. In 
lieu of cash this fine may be collected 
In livestock. 

Clloss Rur::111mcr. For method or makln& 
out reporu or stock owned. aee 116'1.'I or 
this chapter. 

c5 U.S.C. 301 and 25 U.S.C. 2> 
c22 FR 10515, Dec. 24, 1115'1. Redeslenated at 
43 FR 49982, Oct. 26, 19'18) 

I 11.81H Unauthorized renelnr or tribal 
land. 

Any Indian who shall w1llfully fence, 
for his own advantqe, ranre land be
loni1n1 to the tribe, without first 
havln1 secured a permit from the su
perintendent shall be deemed guilty of 
an offense and upon conviction there
of shall be sentenced to hard labor for 
a period not to exceed 6 months. 
C5 U.S.C. 301 and 25 U.S.C. 2> 
[22 FR 10515, Dec. 24, 195'1. Redealenated at 
43 FR 49982, Oct. 26, 19'18) 

1111.82H lnter-dlatrlet tttapua. 

Any Indian who shall allow his stock 
to trespass on ranre allocated to 
others under provisions of the grazln1 
rerulatlons, shall be deemed rullty of 
an offense and upon conviction there
of shall be sentenced to hard labor for 
a period not to exceed 3 months or 
shall be subJect to a fine equal to the 
damaae done the range allocated to 
others, or both. 

C11oss Rff!llfflcr. For NavaJo 11razln11 re11• 
ulatlons, aee Part 16'1 or this chapter. 

C5 U.S.C. 301 and 25 U.S.C. 2> 
[22 FR 10515, Dec. 24, 195'1. Redeslsnated at 
43 FR 49982, Oct. 26, 19781 

APP. 

-15 CFI Ch. I (4-1-17 Edition) 

1111.83H Grulnr stock without permlL 
Any Indian who shall allow his stock 

to rraze on tribal land without a (ITIIZ· 
Ing permit shall be deemed rullty of 
an offense and upon conviction there
of shall be sentenced to hard labor for 
a period not to exceed 3 months or 
shall be fined not to exceed Sl00 or 
both. In lieu of cash, this fine. If 
levied, may be collected In livestock. 
C5 U.S.C. 301 and 25 U.S.C. 2> 
(22 FR 10515, Dec. 24. 195'1. Redeslsnated at 
43 FR 411982, Oct. 26, 111'181 

I 11.84H Re!ualnr to brand or mark live
stock. 

Any Indian who shall willfully 
refuse to brand or mark his or her 
livestock where such branding or 
marking Is required In the Interest of 
ownership Identification or for other 
purposes or who alters obliterates or 
removes such brands or marks shall be 
deemed runty of an offense and upon 
conviction thereof shall be sentenced 
to hard labor for a period not to 
exceed 60 days. 
<5 U.S.C. 301 and 25 U.S.C. 2) 
[22 FR 10515, Dec. 24: 195'1. Redealenated at 
43 FR 49982, Oct. 28, 19'18) 

II 11.85H. Obatruetlnr or lnterferinr wllh 
livestock roundups. 

Any Indian who shall Interfere with 
or obstruct authorized roundups
which have for their purpose the re
moval of unowned horses or other live
stock, or for the purpose of determln
ln1 ownership or for other purposes 
desl1I1ed to protect tribal land from 
destruction, shall be deemed guilty of 
an offense and upon conviction there
of shall be sentenced to hard labor for 
a period not to exceed 6 months. 
<5 U.S.C. 301 and 25 U.S.C. 2> 
[22 FR 10515, Dec. 24, 1115'1. Redeslsnated al 
43 FR 49982, Oct. 28, 19'18) 

1111.86H Trespau on areu reserved for 
demonstration purposes. 

Any Indian who shall commit willful 
trespass on areas reserved for demon
stration. administration, or agricultur
al purposes desl1I1ed for the benefit or 
the tribe shall be ll'Ullty of an offense 
and upon conviction thereof shall be 
sentenced to hard labor for a period 
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not to exceed eo days and shall be sub
ject to a fine not exceedlnit SlOO, or 
both. In lieu of cuh, this fine, l! 
levied. may be collected In livestock. 
(5 u.s.c. 301 &Dd 25 u.s.c. 2) 
(22 PR 10515. Dec. 24. 1115'1. Redesl,inated at 
43 PR 491182. Oct. 28. 111'18] 

111.87H Pl'JCICe Yiolatlon1. 

Any Indian who shall Introduce Into 
the Nava.Jo country, sell. use or have 
In his pcaeaton within aald Navajo 
cuW1i.rY, the bE:i.i. :Wo-;n .,; ~:;·ote 
shall be deemed ltlliltY of an offense 
and upon conviction thereof shall be 
sentenced to labor for a period not to 
exceed Iii months or a fine not to 
exceed SlOO. or both; Provuud., That 
It shall not be unlawful for any 
member of the Native American 
Church to tn.mport Into Navajo coun
try, buy, sell, pouea. or use peyote In 
any form In connection with the rell
ltloua practices, sacraments or services 
of the Native American Church. 
(5 u.s.c. 301 &Dd 25 u.s.c. 2) 
(38 PR 111910. July 25, 111'13. Redeatsn,.ted at 
43 PR 4111112. Oct. 28, 111'18] 

I 11.8811E Cmfew. 
Until such time u the Menominee 

Tribe ena.cta Its own curfew ordinance, 
the provlalom of Menominee County 
Ordinance No. 23A relatlnit to curfew 
are hereby Incorporated by reference 
and made applicable with the excep
tion that any Indian parent or itU&rdl· 
m found suJlty of vtolatlnit such law 
ah&ll In lleu of the penalties provided 
by Menominee County Ordinance No. 
23A be sentenced to labor for a period 
not to exceed five <5> days. 
<5 0.8.C. aGl and 25 0.8.C. ~l 
[43 PR 40I05, SepL 13, 111'18] 

t n•IIE Flnanm. 
Until such time u the Menominee 

Tribe enacts Its own flreanna ordi
nance, the provisions of the town of 
Menominee Ordinance No. 31i1 relat~ 
to the use of firearms are hereby In
corporated by reference and made ap
plicable within the unincorporated vll• 
laces of Keshena. Neopit, and Zoar. 
accordln1 to the plats thereof and ad· 
ditiom thereto u recorded with the 
Reitlater of Deeds of Menominee 

APP. 

§ 11.92ME 

County, Wis., with the exception that 
any Indian found &Ullty of violating 
such laws shall, In lieu of the penalties 
provided by the said ordinance. be sen
tenced to labor for a period not to 
exceed thirty <30) days. 
<5 O.S.C. 301 and 25 O.S.C. 2> 
[43 FR 40805, SepL 13, 11178) 

11 l.90ME Keeplnr or ll•estock. 
Until such time as the Menominee 

Tribe enacts its own ordinances deal
!na with the :::;:!::• c: 1!-.·e::~~- t!':e 
P,rov1aiona of Menominee County 
Zo~ Ordinance, Article 6, Section 
41, prohibitlnit the keeplni of live
stock within 200 feet of residential 
property lines are hereby Incorporated 
by reference and made appllcable with 
the exception that any Indian found 
ltlliltY of vtolat~ such law shall, In 
lleu of the penalties provided by the 
Menominee County Zo~ Ordinance, 
be sentenced to labor for a period not 
to exceed thirty <30> dayg. 
<5 U.S.C. 301 and 25 O.S.C. 2> 
[43 PR 40805, SepL 13, 111'18] 

111.tlME Control or clop. 
Untll such time u the Menominee 

Tribe enacts its own ordinances reitU• 
latins the keep~ of dop, the provi
sions of the town of Menominee Ordi
nance No. 1 ~~ the llcenalni 
and control of .dors are hereby Incor
porated by reference and made appli
cable, with the exception that any 
Indian found ltUlltY of vtolatlni such 
law, In lleu of the penalties prov1ded 
by the aid ordinance, be fined !Ive 
dollars ($5.00> for the first offense and 
ten doll&n (110.00> for each succeed• 
Ina offense. 
<5 0.8.C. 301 and 25 0.8.C. 2> 
[43 Jl'R 40805. SepL 13, 111'18] 

I 11,HME Forest fire ,roeection. 
Untll such time u the Menominee 

Tribe enacts Its own ordinances dnl• 
ln1 with fire protection. detection. 
control and suppression. the provi
sions of the Wllconaln Admlnl.stn.tlon 
Code, DNR Section 26.12<5><a> requ1r
ln1t a written permit laaued by Wiscon
sin Department of Natural Resources 
Fire Warden before any person ~ti 
any fire except for wannln1 the 
45 
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person or cooking food, are hereby In• 
corporated by reference and made ap
pllcable to the setting of fires on the 
Menominee Reservation. Any Indian 
found guilty of failing to obtain a 
permit shall be sentenced to labor for 
a period not to exceed thirty <30> days. 
<5 U.S.C. 301 and 25 U.S.C. 2> 
[43 FR 40805. Sept. 13, 1978] 

G ll.93ME Pouet11ion or controlled ■ub
stance1. 

Until such time as the Menominee 
Tribe enacts Its own ordinances deal
ing with the possession of controlled 
substances, the provisions of Wiscon
sin Statutes 161.41<3> are hereby In• 
corporated by reference and made ap
pllcable with the exception that any 
Indian found guilty of violating such 
law shall, In lieu of the penalties pro
vided by Wisconsin Statutes 181.41<3>, 
be sentenced to labor for a period not 
to exceed thirty <30> days. 
C5 O.S.C. 301 and 25 O.S.C. 2> 
[43 FR 40808, Sept. 13, 19781 

I 11,94ME Garbap and rubblah. 
Until 1uch time as the Menominee 

Tribe enacts It■ own ordinances deal
Ins with aarb&le, rubbllh, and Inflam
mable material, the provisions of the 
town of Menominee Ordinance No. 4 
rqulatlne dlspoul of prbqe, rubbish 
and Inflammable material are hereby 
Incorporated by reference and made 
applicable with the exception that the 
de■ l111&tlon of Menominee Enter
prilea, Inc., shall Include Menominee 
Tribal Enterprise, that public dumps 
may be de■l111&ted by the Menominee 
Tribe u well as by• the town of Me
nominee and that any Indian found 
pilty of violatlnir such law shall, In 
lieu of the penaltle■ provided by town 
of Menominee Ordinance No. 4, be 
sentenced to labor for a period not to 
exceed five <5> daya In the event of the 
first offeme and not to exceed thirty 
<30> days for each succeedlnir viola
tion. 
<5 U.S.C. 301 and 25 U.S.C. 2> 
C43 FR 40806, Sept. 13, 19781 

G 1J.95ME Estradltlon. 
Ca> Whenever the Area Director, 

Minneapolis Area Office, Is Informed 
APP. 46 
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and believes that an Indian has com
mitted a crime outside the Menominee 
Reservation and Is present on the Me
nominee Reservation, uslnir it as an 
asylum from prosecution, the Area Di
rector may order a police officer of the 
Menominee Reservation to apprehend 
such Indian and deliver him to the au
thorities seeking his arrest at the exte
rior boundaries of the reservation. 

Cb) If a person, apprehended pursu
ant to this section, so demands, he 
shall be taken by the arresting police 
officers to the Menominee Court of 
Indian Offenses where a Judge shall 
hold a hearing. If It appears that there 
Is no probable cause to believe the 
Indian Is guilty of the crime with 
which he Is charired outside the reser
vation, or If It appears probable that 
the Indian will not receive a fair tria, 
In the state court, the Judge shall 
order the Indian released from 
custody. 

<5 O.S.C. 301 and 25 U.S.C. 2> 
[43 FR 40806, Sept. 13, 111761 

A11.96ME Brakinr and entering. 
Until such time as the Menominee 

Tribe enacts It■ own breaklnir and en• 
terlnir ordinance, the provisions of 
Wisconsin Statutes 943.14, "Criminal 
trespass to dwellfnes," are hereby In• 
corporated by reference and made ap
plicable, with the exception that any 
Indian found irullty of vlolatlni the 
provisions of Wisconsin Statutes 
943.14 shall, In lieu of the penalties 
therein provided, be sentenced to 
labor for a period not to exceed six :6; 
montha. 
Cli U.S.C. 301 and 25 U.S.C. 2> 
[43 FR 40806, Sept. 13, 19781 

G11.97ME Ju•enlle •"lea. 
Until such time as the MenommPP 

Tribe enacts !ti own Juvenile code the 
provisions of the Wisconsin State la11,s 
relatlnir to Juveniles, Wisconsin Stat 
utes H 48.12-48.47, 148.78, H 48 81 
48.97, and Chapter 54, are hereby m 
corporated by reference and made ap 
pllcable to Juvenile cases arlsln1 on 
the Menominee Reservation. Pro\·tdPd 
That the followlnir statutes are nor : !:' 
apply: Wis. Stat. Ann. U 48.31. 48 JZ 
48.41, 48.83, and 48.89. And pro-. td"-, 
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further. That rendeTlnc of Juvenile 
servia!S to ~ Kmom1nee Tribe shall 
be In accordanee wtth the aereement 
entered intO on March 15. 1978. be· 
tween the Wilconlln Department of 
Health and Sod&1 Semces and the 
Menominee RestoraUon Committee. 

C5 0.8.C. 301 and 2S U..S.C. 2l 
CU PR ...... Sept. ll. lf'11J 

All Wl.lconsin statutes. Menominee 
County ardinanc:a. and ordinances of 
'the town of Kenominee, Incorporated 
In U ll.50KE throush 1U7ME shall 
be thoae tn effect on the date of publl•
cation of thla rulemaldn1, torether 
with any amendment.a hereafter 
adopted. 

C5 U.B.C. 301 and 2:1 U.B.C. 2l 
(43 PR 40ICMI. Sept. l:.J. 111781 

TD IllfDLU POLICE 

11 J.301 S.,ert11Cffldent In command. 
The 1Uperlntendent of each Indian 

reservation shall be recornlzed as com
mander of the Indian police force and 
will be held responsible for the reneral 
efficiency and conduct of the members 
thereof. It shall be the duty of the SU· 
perlntendent, or his duly qualified rep
resentative, to keep himself Informed 
as to the efficiency of the Indian 
police In the dlacharre of their duties, 
to subject them to a rerular Inspec
tion, to Inform them as to their duties 
and keep a ■ trlct accountlnr of the 
equipment luued them In connection 
with their official duties. It shall be 
the duty of the superintendent to 
detail auch Indian policemen as may 
be neceuary to carry out the ordeni of 
the Court of Indian Offenses and to 
preserve order durlnr the court ses
sions. The superintendent shall lnvea
t111ate all reporta and charres of mis
conduct on the part of Indian police
men and shall exercise such proper 
disciplinary measures as may be con
slltent with exlatln11 rerulatlons. No 
superintendent or any Indian reserva
tion shall aaalrn or detail any member 
of the Indian police force for duty as 
Janitor or chauffeur or for any duty 
not connected with the administration 
or law and order. 
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G11.302 Police eommlulonen. 
The superintendent or any Indian 

reservation may, with the approval of 
the Commissioner of Indian Affairs 
deslrnate as police commissioner any
Qualified person. Wherever any special 
or deputy special officer ls regularly 
employed In any Indian Jurisdiction 
he shall be police commissioner fo; 
that Jurisdiction. Such police commis
sioner shall obey the orders of the su
perintendent or the reservation where 
employed and shall see that the orders 
of the Court of .Indian Offenses are 
properly carried out. The police com
missioner shall be responsible to the 
superintendent for the conduct and ef
ficiency of the Indian police under his 
direction and shall Jive such Instruc
tion and advice to them as may be nec
essary. The police commissioner shall 
aJao report to the superintendent all 
violations of law or reruiatlon and any 
misconduct of any member or the 
Indian police. 

111.303 Police tralnlnr. 
It shall be the duty of the superin

tendent to maintain from time to time 
as circumstances require and permit 
classes of Instruction for the Indian 
policemen. Such c1aaaea shall familiar
ize the policemen with the manner or 
maklna aearchea and arrest.a. the 
proper and humane handllnr or pris
oners, the keeplnJ of records of of
fenses and police activities, and with 
court ordeni and leral forms and the 
duties or the police In relation thereto. 
and other subject.a of Importance for 
efficient police duty. It shall further 
be the purpose of the claaaea to conald• 
er methods of preventinl crime and or 
aecurlnr cooperation with Indian com
munities In eatabllahlnl better social 
relations. 

G11.304 Minimum atandanb lor poliee 
prognms. 

The followtnr minimum standards 
are required of all law enforcement 
proirrams that receive funding from 
the Bureau of Indian Affalra: 
• <a> Each Jaw enforcement ortlcer 
shall be specifically Identified as such 
and shall be Individually authorized to 
make arrests and carry firearms. Only 
employees uslrned duties as law en-
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forcement officers and qualified under 
parqraph <el of this section may be 
authorized to carry firearms or make 
arrests. 

<bl Uniforms. when worn. shall posl• 
tlvely Identify the wearer as a law en
forcement officer. Badre. name plate
and tribal or Bureau of Indian Affairs 
patch shall be visible at all times. Uni
forms of all enforcement personnel 
shall be plainly dlatlnrulshable from 
the uniforms of any non-enforcement 
personnel worklnr on the reservation. 
Each officer shall be Issued a standard 
Identification card bearlnr a photo
rr&Ph of the omcer. 

<c> A firearm may be dlscharred 
only when In the considered Judrment 
of the officer there Is Imminent 
danrer of loss of life or serious bodily 
Injury to the officer or to another 
person. The weapon may be fired only 
for the purpose of rendertnr the 
person at whom It Is fired Incapable of 
contlnulnr the activity promptlnr the 
officer to shoot. The flrtnr of wamlnr 
shot.a la prohibited. This policy does 
not apply to the uae of firearms to 
participate In official marlcsmanshlp 
tralnlnr or to klll a dan(eroua or seri
oualy lnJured animal. 

<d> Except In flrearma tralnlnr. each 
time a firearm la uaed for law enforce
ment purposes a report 1hall be filed 
with the superior of the officer who 
Uled the weapon. Whenever uie of a 
weapon results In serioua Injury or 
death of any person. the officer flrtnr 
the weapon shall be placed on admin
istrative leave, or be ualrned to strict
ly administrative duties pendfnr a 
-thorourh lnvestlptlon of all circum
stance■ surroundlnr the Incident. 

<e> Each law enforcement officer 
.must have attained a ■core of '10 per
r.ent or better on an approved firearms 
qualification coune within the previ
ous six months to be qualified to carry 
a firearm. Whenever an officer's fire
arms qualification lapses, the officer 
shall return all weapons Issued. The 
followtnr couraes are approved fire
arms qualification coursu: 

<l> The National Rifle Association 
National Police Coune. 

<2> The National Rifle Association 
25-Yard Course. 

<3> The National Rifle Association 
Practical Pistol Course. 

25 CFI Ch. I (4-1-17 Edition) 

<4l The Federal Bureau of Investiga
tion Practical Pistol Course. 

<fl<ll Law enforcement officers shall 
be Issued the standard •police .38 cali
ber revolver and ammunition. The use 
of other types of hand runs such as 
automatics, parabellums, or calibers 
other than the authorized .38 caliber 
Is prohibited. The barrel length may 
be not more than 8 Inches nor less 
than 4 Inches for uniformed person
nel, and not less than 2 Inches for 
plainclothes personnel. Only standard 
load ammunition may be used. Bureau 
of Indian Affairs officers who carried 
a .35'1 Marnum revolver while per
formlnr law enforcement functions for 
the Bureau of Indian Affairs before 
July 1'1, 19'12, may be authorized to 
carry a .357 Marnum revolver. The 
Commissioner of Indian Affairs may 
rrant a written waiver to permit 
Bureau of Indian Affairs officers to 
carry hand runs not authorized by
this para,raph. 

<2> Each tribe shall specify the type 
of firearms, ammunition and auxiliary 
equipment to be uaed by the law en
forcement officers of that tribe. 

<r><l> Newly employed patrol offi
cers shall succeufully ·complete within 
their first year of service the approved 
Buie Police Tralnfnr Course conduct
ed at the Indian Police Academy or a 
slmllar course sublltantlally meetlnr or 
exceedlnr the level of tralnlnr provid
ed by the Indian Police Academy and 
approved by the Commissioner of 
Indian Affairs. An officer who falls to 
complete the tralnlnr required by this 
parqraph shall be dlscharred or 
transferred to a position not lnvolvlnr 
law enforcement duties. Transfer may
result In demotion. 

<2> Prior to, or within one year after. 
promotion or appointment to a super
visory enforcement PoSltlon, an em
ployee shall complete the approved 
Supervisory Enforcement Officer 
Tralnlnr Coune conducted at the 
Indian Police Academy or a similar 
course substantially meetlnr or ex
ceedlnr the level of tralnlnr provided
by the Indian Police Academy and ap
proved by the Commissioner of Indian 
Affairs. An officer who Is servlnr In a 
supervisory position and falls to com
plete the tralnlnr required In this 
Pararr&Ph shall be transferred to a 
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nonsupervisOry P01itlon. Tranllfer may 
result In demotion. 

<3> Prior to, or within one year after, 
promotion or appointment to a criml• 
nal-lnvestlptor position, an officer 
shall successfully complete the Crimi• 
nal-Investfiator Tralnini Course con• 
ducted at the Indian Police Academy 
or a similar course substantially meet-
l.r-i or exceedins the level of tralnina 
provided bf the Indian Police Acade-
my and approved by the Commllllon• 
er of Indian AffalrL An officer who Is 
servinc In a crlm.lnal•lnvestlptor p()l!i• 
Uon and falll to complete the tralnfna 
required in this par&il'&Ph shall be 
tr&nlferred to a noncrlm.lnal•lnvestlp• 
tor position. Transfer may result In de• 
motion. 

C4> Prior to, or within one year after, 
promotion or appointment to a super• 
vtaory crlm.lnal-lnvestlptor poalUon, 
an officer 1hall aucceufully complete 
the Executive Manqement Course of 
Tralnlni conducted at the Indian 
Police Academy or a 1imllar coune 
1ubstantlally meetlni or exceedln& the 
level of tralnlni provided •by the 
Indian Police Academy approved by 
the Commiuloner of Indian Affairs. 
An Officer who II aervfn& In a aupervf.
10ry c:r1mlnal•lnvestlptor position and 
falll to complete the tralnfna required 
In thll parqraph 1hall be transferred 
to a nonsupervilory crlmlnal-lnvestlp-
tor position. Transfer may result In de-
motion. 

Ch> Each law enforcement officer 
shall receive a minimum of forty 
hours of local In-service tralnlni annu-
ally to meet tralnlni needs determined 
by the tribe and to keep abreast with 
developmentl In the field of law en-
forcement. 

Cl> The Civil Service Commission ac-
cepted Bureau of Indian Affairs stand-
ards for sklll level Gl?r083 are the min• 
imum entry level qualifications for a 
patrol officer. The Civil Service Com-
mission 1tandards for sklll level GS-
1811 are the minimum entry level 
qualifications for criminal lnvest11a-
tors. The standards are avallable for 
Inspection or copyln& at any Bureau, 
Aiency, Area, or Central Personnel 
Office. 

<J> Salaries paid law enforcement of• 
flcers by a tribal orpnlzatlon under a 
contract under Part 2'11 of this chap-

§ 11.304 

ter or by a tribal 1overnln1 body 
under a ,rant under Part 272 of this 
chapter shall be equal to or greater 
than the salaries paid officers with 
similar responslbWtles employed di• 
rectly by the Bureau of Indian Affairs. 

<k> Prior to taklni an adverse action 
apinst any employee, the contractor 
under Part 2'11 of this chapter or 
,rantee under Part 2'12 of this chapter 
1hall take the followin& steps; 

CU Notify the employee of the con• 
templated action and live a full specl
llcatlon of the reaaons such action Is 
contemplated.

(2) Provide the employee with a 
written 1tatement of any specific viola• 
tlon of rules, re&ul&tlons, or statutes 
the contractor or ,rantee alle&es the 
employee hu committed and the 
names of all persona upon whoee testl• 
mony these alleptlons are based. 

C3> Set a he&rini date not less than 
15 days after the employee has been 
ilven the written lt&tement of allep•
tlon. 

C4> Provide the employee and the 
employee's counsel at the he&rini 
with an opportunity to confront and 
cross-examine each adverse wltnesa. 

C5> Provide the employee and the 
employee's coumel at the hearlni 
with an opportunity to delineate 
Issues, to present factual contentions 
In an orderly manner and to 1enerally 
protect the employee•• Interest. 

US> Reconsider the decllion to· take 
the adverae action based solely on the 
evidence liven at the he&rini and pro
vlde the employee at· the time the de
clslon ls announced with a written 
statement of the reasons for the decl

• slon and the evidence relied upon In 
reachln& the decision. 

<7> Issue a final order based on the 
declllon reached after the hearln&. 

Cl) After October 1, 1977, the tribe 
shall require each law enforcement of• 
fleer It employa to adhere to a law en• 
forcement code of conduct prescribed 
by the tribe. The code shall establish 
specific rules concernln& conflicts of 
Interest, employee conduct both on 
and off duty, impartiality and thor
ou1hness In performance of duty. and 
acceptance of &lfts or f&vors. 

<m> A contractor under Part 271 of 
this chapter shall use the same report 
forms and submit the same statistical 
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reports to the Central Office that are 
required of Bureau of Indian Affairs 
police programs. 

Cnl<ll When a law enforcement off!. 
cer receives an oral or written allega
tion that a law enforcement officer 
employed by a prolll'am funded by the 
Bureau of Indian Affairs has violated 
the civil rlrhts of any person. the offi
cer recelvlnr the allegation shall pre
pare a written report of the alleptlon
and transmit It through the chain of 
command to the chief law enforce
ment officer within seven days of re
ceipt of the alleratlon. 

<2> Not later than seven days after 
belnr notified of the allegation, the 
chief law enforcement officer shall 
take the followlnr actions: 

(I) Notify the Federal Bureau of In
vestlptlon, the arency superintendent 
or contractlnr officer's representative, 
and the tribal council. The notice to 
the Federal Bureau of Investlptlon 
shall state whether an lnvestiptlon Is 
belni conducted to determine whether 
tribal law was violated and .shall cite 
any relevant provl.lllOil.11 of the tribal 
code. 

cm If the officer apln.st whom the 
alleptlon Is made ls an employee of 
the Bureau of Indian Affalrl, prepare 
a memorandum to the 1uperlntendent, 
who shall, throurh the area director 
and the Assistant Secretary-Indian 
Affalra, transmit to the Director, 
Office of Audit and Investlptlon, a re-
quest that the alleptlon be lnvestlpt-
ed to determine whether any ad.minis-
tratlve action Is warranted. The 
memorandum shall be transmitted 
throurh the superintendent and the 
area director. The tribal council shall 
recelve a copy of any such memoran-
dum. 

<W> If the officer aplnst whom the 
atleptlon ls made la an employee of a 
trlbal contractor, notify both the top 
Bureau of Indian Affairs law enforce-
ment officer U11111ed to the arency 
and the tribal council. If there Is no 
Bureau of Indian Affairs law enforce-
ment officer at the arency, the super-
lntendent and the area special officer 
shall be noWled. 

<3> If the chief law enforcement off!-
cer la accused of a civil rl1hts viola-
tlon, the report of the alleptlon shall 
be transmitted directly to the arency 
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superintendent, who shall take the ac
tions required by paragraph <n><2> of 
this section. If there Is no aaency su
perintendent, the report of the allera
tlon shall be transmitted directly to 
the area director, who shall take the 
actions required by P&rall"&Ph <n><2> 
of this section. 

(4) As soon u all actions required by 
parqraph.11 <n> <ll, <2>, and <3> of this 
section have been completed, a copy of 
all documents concerning the allera• 
tlon shall be transmitted to the Chief. 
Division of Law Enforcement Services, 
In the Central Office. 
(5 u.s.c. 301, 25 u.s.c. 2, 450m) 
[41 FR 47234, Oct. 28, 1978: 41 FR 51012. 
Nov. 19, 1978, u amended at 42 FR 48518. 
Sept. 18. 1977: 43 FR 18973. Apr. 12, 19781 

111.305 Minimum ■tandard■ for detention 
Pl'OJl'UIL 

Each detention proaram that re
celves funds from the Bureau of 
Indian Affalra shall meet the follow
lni minimum standards: 

Ca> No 1lct or Injured person may be 
booked or held In a detention facility 
unless a medical releue hu been ob
talned from a medical officer. 

Cb> Any Inmate requlrlnr medical at
tentlon shall be treated u aoon u pas. 
slble. 

Cc) The Jallor or other resPQll.lllble 
employee shall maintain control over 
the custody and luue of all medicine 
to prlsoneri under treatment for 
chronic ailment■ to Insure proper u.se 
and to ruard arain.llt overdose. 

Cd> Routine lnspectlona of all celli 
shall be conducted every thirty (30>
minutes to protect the safety and wel
fare of prisoner■. A record or each ln
apectlon 1hall be lorred In appropriate 
records. 

Ce> Only persoll.ll who have been spe
clflcall:v authorized by the Jallor to 
visit a prisoner or prisoner■ may be al
lowed In the cell block areu. 

Cf> Special attention shall be liven 
to cells occupied by persoll.ll Jailed ror 
Intoxication to ruard aralnst the In• 
filctlon of peraonal Injury. 

er> No Juvenile may be kept In the 
same cell with any adult. 

<h> Each prisoner shall be served 
three nutritionally adequate meals a 
day. 
50 
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mEach foodhandler lhall be liven a 
medical eumlnatlon and. If tnJnJns 
In foodhandllns II available locally 
from the Indian Health Service. lhall 
complete the foodhandler tnJnJns of• 
fered by the Indian Health Service 
prior to employmenL 

CJ> All Jail facllltles lncluc:Uns kitch• 
ena lhall be aubJect to periodic lnapec
tlona bJ peraonnel from the Indian 
Health Service or other approprfale 
aaenc, to lnaure proper aanlw, con
dltlona. 

Ck) The Dumber of penom In each 
cell ma, not aceed the number for 
which the cell wu del1lned. 

m A record of all vlllton lhall be 
malntalned lndlcatlns date. time and 
ldentlt:, of each vllltor. 

Cm> Proper prect.Utlona lhall be 
taken to lnaure the aafekeepfns of 
property beloDlins to Inmates. 

Cn> Prtor to, or within alx montha 
after, promotion or appointment to a 
Politlon lnYOlvlns detention/Jail 
duties, an employee ahall mcceafullY 
complete a Detention/Jail Operatlona 
and Manqement Trafnlns Course ap. 
proved by the Commlaloner of Indian 
AffafrL An emplo:,ee who la aervlns In 
a P(llftlon lnvolvlns detention/Jail 
duties and falla to complete the tnbl
lns required by thla paracraph lhall 
be tnnaferred to a P(llitlon not lnvolv
lns detention/Jail or law enforcement 
dutlea or dlacharled,. Tranafer ma, 
reault In demotion. 
Ill O.&C. SOI, 21 O.&C. 2, OOIU 
[41 PR 4T2U. 0cL :II. lfll, u amended a& 
42 PR tall. lept..11, lfflJ -' 

111.- Ranelllllll,-.&. 
Upon the reallnatlon, death or dla

charle of an, member of the Indian 
Police all articles or property laaued 
him In connec:tlon with hla official 
duties muat be returned to the auper
lntendlnt or hla repraentatlve. 

APP. 51 
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HOT ICE 

OF 

RESULTS OP SPECIAL R!FIR!NDUM Et.ECTIOH (MARC!l 26. 1980) to APPROV! (BY A lES 

VO?B) oa DISAPPROVE (BY A RO van:) TllE RED LAJtR TRIBAL COONCU. RESOLUTION 

IIEtlOVING S'rEPHANI! HANSOII AS TREASIJllER OF THE RED LAICZ BAND OF CHIPPEWA :WOI.ANS 

~-··············· 184 

ll'e, t'be UDc!eraigiied -be'C' of tbe General Electioa Board. do 

hereby c:ertif1 thst the forqoiu& ballot count. to be true and correct 011 this 

27th day of March, 1980, at ,1/11£ (~PH) 

cnnAl. ELl!:CTIOII BOARD 

~mcl&c w- r-----nedic:t Lawrence, ~rmaa. 

Don• Carlson, Member 

Su1an Hallett, ll8111be'I' 
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RED LAKE TIME~ 
June 17, -1987 

Red Lake's chief 
Roger Jourdai_n's frie-nds, foes 
agree 
he puts reservation first 

voicp for tribal sovereignty. 
'";Ne need about 50 Roger clones to 

turn loose in Indian affairs," said Vme •
Courtesy of Susan Stanich, staff writet, .Deloria Jr., political science professor at 
News-Tribwie & Herald, Duluth, Minn. the University of Arizona, Sioux Indian, 

and author of the best-selling "Custer 

He's been called an elder states Died for Your Sins."· 
man, a dictator, a great leader, a "One is too many," countered Rohen 
man of the people, a ·man against Hc~d, president of the board of Red Lake 

the people. rishenes.It's ~Ii sai_d he's part labor organizer, -~ourdain is a short, personable manpart Indian chief and part just plain con with a full head of pomaded graying hairtrary. He's known affectionately to some and a paunchy middle. He puffs and mut- even on other reservations - simply ters as ~e talks arid· appears to be as ''The Chairman." Others, less affec pr~ccup1ed. _In . reality, say his as
tionately, call him an Indian Huey Long sociate~, he m~sscs nothing that goes.on, 
or Richard Daley. and gwckly digests and files for future

There arc two things everyone agrees reference his observations 
about, however; Roger Jourdain is con ~e's gr~ci?us! hospitable, direct, in
troversial. And Roger Jourdain does sultmg. H~ s Jovial and affectionable. and 
what he thinks is best for the Red Lake pee~rs his conversation with ethnic and 
Reservation north of Bemidji. religious affronts and berates his enemies 

The 74-year-old Jourdain has been wholeheartedly. He rarely bothers to 
chairman of the Red Lake Band of Chip defend hi~lf against slander. The 
pewas for the last 28 years. He's the only reason, _say his opponents, is because the 
elected chairman Red Lake has ever had. accusations arc true. His friends say it's 

During that time, he's hobnobbed with be:_cause he can't be bothered with petti-
foreign ambassadors and top-level ness. • 
American leaders; he's been burned out D~g a recent interview, he im
of his reservation home; he's been kept ~ediately veered onto a favorite subject: 
under wraps by the FBI (protected, they I w~t to beat the BIA." he said, fist in 
say; kidnapped, he says). • the air. 

He's been threatened by political op Jourdain has cultivated a dislike of the 
ponents. He's weathered harsh criticism BIA - the Bureau of Indian Affairs an 
at home, urisympathetic media reports, a agency of the U.S. Department of futer
small revolution and some close elec ior - since he was a young man. In 
tioils. He's become a nationally known those days, the bureau was run by non-
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Indians and exerted a paternalistic con- The kids' at school knew his father 
trol over tribes. would be harder on him than anyone 

"Housing was in shambles," he said: else, so they'd try to get him in trouble, 
"Shacks, outhouses, open wells. They'd Jourdain said. "I'd get five or IO slaps, 
haul water home in a barrel'." . and those d- kids would be out there 

Jourdain said that the pre-BIA Red lauwing. And then I'd get them and beat 
Lake Indians supported themselves and them up in a dark closet. 
others as well, and the standard of living "I had a very independent personality. 
was good. After the loss of millions of My father wanted me to go and finish 
acres of land, however, and under the Aandreau (a South Dakota boarding 
administration of the BIA, people be- school for Indian children) -and go to 
came demoralized and destitute. Haskell (Institute. also for Indian young 

"There was a breakdown in health and· people, in Kansas). I was 14. I said, 
(standard of-Iiving). But the BIA doesn't 'No.' . 

. give a damn. They never had quality . "I was tired of that bugle, saying the 
people to manage. the affairs of the Pledge of Allegiance all the time." 
American Indians." He was raised a Roman Catholic but 

It's not much better now that Indians became disillusioned with Catholicism, 
run it, he said. "They're all misfits, ma!- partly because lighter-skinned children 
contents, sellouts." were treated better by mission teachers, 

Ross Swimmer, assistant secretary of he said. Now he considers himself a 
the Interior and top BIA official, refused traditionalist, a follower of the ways of 
to be questioned about Jourdain. his ancestors. 
~o~a~ is ~n outspo~en le!der _of a His preference in music is a combina
~at1onw1de drive for Swimmer s res1gna- tion of backgrounds: "The drum, of 
lion. . course; then Indian hymns. I always love 

But Earl Bariov.:, BIA d1r~t<?r of 1;he to hear them. And the Latin chants sung 
five-st~te ~ea with offict:5 m M~- in the early days of the Catholics." 
neapol1S, said he ag~~ with Jqurdam His dream as a boy was to find some 
th_at lfe o~d BIA d1dn t always have job where he wouldn't have 10 hang 
tnbes best m~erests at heart. fishing nets. 

Barl?w said the BIA has changed But as a young man, his future father-
dramallcally for the ~uer - fro~ a in-law - Paul Beaulieu - became his 
re~ulatory a~ency into a service- model, Jourdain said. "He fought against 
onent~, advisory agency :-- and the the whole bureau (BIA). He was a very
change is pally due to Jourdam's years of __ . . 
criticism. compassionate, charitable guy. He'd give 

"I'm a , very warm admirer of the you his last 25 cents. . 
chairman," he said. "I took (him) and others 10 council 

The chairman doesn't discuss his meetings. I kept the fires going, the water 
private life easily. He doesn't sec himself buckets filled. Unknowingly, I was ab
as a separate, private person, friends say. sorbing all that. The traditional 'people 
Instead, they say, he sees himself as an were all admonishing the younger 
extension of Red Lake and of Indian people, 'Don't forget. Pay auention to 
people in general. what we're saying. Don't forget what 

His detractors say it's the reverse: He we're doing.' I didn't know I was listen
sees Red Lake as an extension of him- ing." 
self. Jourdain married his wife, Margaret, 

As a boy, Jourdain attended Red Lake in 1933. They have a son an8 two 
boarding, mission an_!i public schools. grandchildren. "Fifty-four years of mar
His father was a disciplinarian, and his riagc," he said. "She's my first girlfriend, 
mother was a matron at the military-style my first wife." 
boarding school, which employed cor- Then, characteristically, he jumped 
poral punishplenL into the present. "I'm a rare commodity 
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in this world," he said, raising his voice 
as his face took on a glowering expres
sion. "Look al Reagan -,- he couldn't 
live up lo his marriage vows, and he's 
spouting off about the moral issues of 
this world. Oh, that makes me sick." 

In the clullered office at his Bemidji 
home, a worried voice from the living 
room brought him suddenly to his feel. 
"It's all right, dear, I'm right here," he 
called as he left the room. 

When he returned, he explained that 
his wife had suffered a massive stroke 
and is bedridden much of the time. "She· 
gets anxious," he said. ''.She· needs 
reassurance that she's not1alone." 

The co11ple moved tQ Bemidji after 
their reservation' home was burned 
during civil violen~ in 1979. They 
didn't move back at fil's,l, Jourdain said, 
because of lhr_eats lo thei~ lives. Now, the 
threats are gone, but "noijody has offered 
to replace my home," he,said 

For much of his adult life, Jourdain 
carried 1a union card· and worked as a 
heavy -equipment· operator • in Min
neapolis. In 1959, he was elected Red 
Lake's first chairman, leader of a 
government that superseded the old 
chiefs' council. The chiefs remained as 
advisers. 

The son of one of. those .advisers now 
lives in SL Paul, where he has worked as 
a pipefitler for tho last 17 years. As the 
son of a chief and therefore a chief.J,y 
inheritance, Archie Kir_tg sat on the 
chiefs' advisory council ·for years. But 
last year, after he ran against Jourdain for 
the chairmanship, he said, Jourdain 
removed him. 

Jourdain beat King by 21 votes. 

King and other members of the op
position claim that reservation elections 
are rigged and that opposition candidates 
have the popular support of the vast 
majority of voters. According to federal 
observers, however, the allegation is 
false. 

"I think quite a lillle bit of this is sour 
grapes by the losers," said Mark Ander
son, field solicitor for the Department of 

the Interior in Minneapolis and a cer
tified observer in the 1982 election. Art 
Staples, a BIA official observing the 
1986 election, said that election, too, was 
aboveboard 

Jourdain's political opponents also 
charge that he and the tribal council have 
misused or embezzled stale and federal 
money; that Jourdain controls the courts, 
which deal harshly with his opponents; 
and that the council mismanages 
programs.. 

But state, federal and tribal officials, 
as ~ell as all . the Indian people
questioned - with the exception of 
Jourdain's political opponents - say 
such ch.arges are false or grossly exag
gerated 

Extensive federal and state audits have 
revea~ed no wrongdoing, officials say. 
They . say programs are administered 
more capably at Red Lake than on most 
reservations. Most of the officials praised 
Jourdain and the council. 

"Everyone in that administration has 
per:,orm~ w~at they say they're going to 
do~ said Minnesota Attorney General 
Sdkip Humphrey. "They get the job
one." • 
Jourdain and tribal leaders from other 

r~servations complain that the non-In
dian public is quick to believe that tribal 
governments arc corrupL Non-Indians 
pres_ume Indians can't handle their own 
affairs, they say. 

Non-Indians also willingly listen to 
:he allegations of tribal dissidents tribal 
cadcrs say. They point out that all 
~?v~cnts have dissidents but tribal 
'n1cnts. si::em ro get more cove.age. 

e d1ss1dcnts claim they turn 
federal courts because Red Lak to 
abuse lhcir civil rights. e courts 

"I. lhi~ there have been instanc 
dcJ>1wa11on of rights up th- "A des of
said. ..B ......, n crson 

ut at lhc same time, I think the 

judges have tried to be fair and even
handed. They arc no different than 
judges anywhere else. They arc less 
educated, but that doesn't mean they 
can't be fair." 

The Red Lake Tribal Council has met 
in cxec~t~v.e scssio~. for th~ last eight 
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years which means Ule meeungs are not and tribal police ... What he's saying is 
open 'to the Red Lake pu~l~c. Accordin~ factually correct. It was worse than what 
to the tribal constitu1t1on, cou~ctl he says." 
meetings must be open, but . ex~utive Don Cook of Red Lake, then as now a 
sessions may be closed. J?urdam ~aid the leader of the move to oust Jourdain, says 
council meets in executive session be- Red Lakers are chafing under the 
cause people he describes as criminals chairman's control, feeling as though 
and drug pushers come to disrupt_thef!1. they can't function unless they're parrof 

The effect is a government with little his vision. 
oversight by the people, opponen~ sa>:. "There's no opportunity for our young 

"It keeps us in the dark whats gomg people here," said Head, the father of 
on " said the fisheries board's Head. five grown, unemployed sons. "If there's 
"They won't even give us a copy of ~e no hope in sight, tl_tey get frustrated. You 
tribal budgeL Nothing on the a~enda !s turn to drinking; it's a way out, I sup
ever brought up in the ~mmuruty. Hes pose." 
really.keeping us under,,his thumb, and The real reason young people arc 
we can't seem to get oUL frustrated, Jourdain says, is that there are, 

Council sessions have been closed few jobs. He said employment is the' 
since 1979, when violence erupted after biggest need on the reservation, but it 
a newly elected council treasurer ':"as hasn't been easy luring business to the 
dismissed by the council after pubh~ly remote reservation, even with the tax 
questioning the way it was handling breaks the tribe can offer. • 
government programs. Opponents say Jourdain is so 

The treasurer's husband and five other bullheaded he scares interested business 
anned men broke into the jail and took people away. 
hostages there. According to ~ed~ral ob- ~i~ strong leadership style is in the old 
servers, the men had been drinkin~. ~y l!'adit10n of tribal leadership, said Wil-

•nightfall, . y~ung people . were ~vmg ham Ho!1le, chairman of Fond du Lac 
around drinking and shootmg ••guns m the Reservation near Cloquet - the idea that 
air. the head man knows what's best for the

Several buildings were burned, includ- People. 
ing Jourdain's home, ~d -two young "It's a little different from what ~e 
people were shot and killed. A fed~ral have now," he said. "Chairman Jour~m 
court sent five of those who b:oke into simply says let's get it done. I believe 
the jail to pri~on. The shootmgs were it's right. Th~t's the way it should be." 
determined accidental. "I've worked with him on committees, 

FBI officials took the Jourd~ins from and he's a difficult man. Robert's Rules, 
their burning home to. a m?tel ·m Grand sometimes, don't apply," Houle said. 
Rapids, where Joll!dam said they w~ "But I believe a lot of the things he has 
held hostage f?r six weeks aftC: a six- done certainly turned out to be the best 
h~ur interr'?gat1on by FB! o~fic1als. ~e-1 thing for Red Lake. I can't ~y e~ough 
said they tned to entrap ~1~ ~to admit- good about the man. He certamly 1s my 
ting he had stolen $2 million m feder~ idol of tribal leadership." 
money. • • Houle related an anecdote told him by 

"Where. (Roger) says that, peop!e the late Sen. Hubert H. Humphrey, a 
think he is emplo:ting hype~bole,:• said story that he said illustrates Jourdain's 
Suzan Shown HarJo, executive dm:~tor style. 
of the National Congress of Amencan When Humphrey was vice president, 
Indians in Washington, D.C. "But he's Jourdain called him and told him Red 
nOL I happened to be one of ~e few Lake needed government mon~ for 
people in the Department of Int~nor ~t about 60 homes. Humphrer told him to 
day, a Saturday. (I was) a s~1al ass1s- get the papers in order - bids, plans and 
tanL We were on the phone with the BIA [,;o on. • 
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Jourdain chuckled when reminded of I wore it out." he said. "I had_ to _change 
the story and related the rest of iL "We ~Iolhing_ three ~!111es; I was wnngmg wet 
had a home-building training program; m Washington. _ 
.we had a good nucleus of 60, 70 trades- He coulchi"t gel me mt..:r..::.L u1 ~11"' 
men. So I told (them) to go right ahead. !BIA but both the Indian Heal~h Service 
,We started excavating. I think we had 45 , and '.thc,..federal housing agencies agreed 
ho~es up, shells, and about six finish~ rto-come up with l 0 ~omes and water and 

So I called up Humphrey. He said, sewer services he said. 
'What the h----:- are you doin~?..You're At that tim;, Dr. Emery J?hnson, who 
supposed to get 1t approved first. t" ed • n l981 as national director of the 
. Jourdain laughed. "~e ~ad to hustle ~~;an Health Service, was a doctor on 

hke h-- to get authonzat1on; they had Wh" Earth Reservation and fre-
to wire money to the bank here." the ile ractice at Red 

He fell silent and then got seriou" qucntly was called lo P 
"Humphrey was a statesman and Lake. -

humanitarian, second to none." , "Anyone up in ~a_t c~untry who aw 
A longtime financial supporter of the I what people were hvmg m 30 years ago 

DFL, Jourdain has little good to ~ay _ one-room shacks, tar paper, wind 
about the cun;ent crop of federal offi~ials would blow right through the holes in the 
- from President Reagan to BIA direc- walls, abject poverty, geuing water from 
-tor Swimmer, Sens. Dave Durenburger wherever you could get it - you know 
and Rudy Boschwitz, Rep. ~Ian_ Stan- that's not healthful."' he said. "The major 
geland. Republicans, Jourdain said: al- cause of infant mortality wa."i rclatt:d 10 
ways backed termination of the tribes, mfcctious diseases. (It) was 2 1/2 umcs 
either openly or subtly. . , greater than the_gencral population._" 

"An Indian Republican 1s a sellout to : The accomphshments of Jourdain and 
the Indian cause," he said. jthe Red Lake Tribal_ Council arc con-

Durin ·a visit to !led Lake last year, 1 sidl:rablc. Johnson sa1~: the first urb~ 
• g "d th t tribes have to look to Indian health program m the country, mS . WIDUneT ~al _a . Minneapolis, now the best among 37 

putside private investors for economic nationwide· the first hospital ever built 
pevelopment.. Th~t sounds well and by an Incli;n tribe; the first ,!11bal com
~ood, Jourdain said_, but such a su~ges- munity health program, now a class act, 
\ion is actually a veiled plan to gel nd of as good a heallh system as anybody, and 
J:ribes. probably better than most.". . 
• "The pressure is on. They Vt'.anl us lo The Indian infant mortality rate 1s ~e 
go to the private sector to borrow money. same as that of the general population 

,, :-··- . program has never h:en a pohucal 1s~ue 

In the bank, that means mortgaging your now, he said. . 
.land. And our land is not for sale." Red Lake's commumtr. h~alth 

-
~other DFL fnend 1s former Vice there, not even dunng the 1979 not, 

President Walter Mondale. Johnson said, "and that's pretty rcmark-
"Roger's a very practical person "able. This is, in fact, a remarkable per

M<?ndale said. "He's not a radical. He~~son, a remarkable leader. There hasn't 
trying to make things work ... He has been anything of significance in the 
unbelievable stamina and energy. He's health program that Roger hasn't been 
one of Minnesota's most extrordinary involved in. one way or another." 
people." Nationally, "Chairman Jourdain is 
• In the early 1960s, Jourdain worked regarded as the dean of Indian politics," 
out_a w_ay for federal housing money -said Roger Buffalohead, director of the 
buned ~ bureaucracy - to be used onAmerican Indian Leaming and Resource 
reservall<?ns, Mondale said. Center at the University of Minnesota. 

Jourdain went to Washington, D.C. Last year, the 19-person intertribal 
with a memo -~d "carried it around until American Indian Heritage Foundation 
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named Jourdain the Indian· man '"of the 
Year, as someone who most helped rural 
and urban Indians nationally. 

Jourdain sits on the national advisory 
conimittee of Native American HUD 
programs, served as chairman of the 
Minnesota Indian Affairs Council and 
helped establish the National Tribal 
Chairmen's Association. 

Along with President Wendell Chino 
of the Mescalcro Apache Nation -
whom many Indians pair with Jourdain 
as the· other cider statesman of Indian 
Country, a pair opponents refer to as the 
Godfather and the King - Jourdain last 
year co-founded the Alliance of 
American Indian Leaders to press Con
gress to recognize the unique sovereign 
status of Indian nations. 

As an officer of the Prairie Island 
Sioux ~ommunity, Joseph Campbell said 
·he looks to Jourdain and Red Lake as a 
model of what tribes should be. Prairie 
Island has been annexed by the city of 
Red Wing, Minn., Campbell said -
against the vote of the tribe. During the 
last 120 years, the reservation has ~en 
pared down to a single section of land. 

"That's because we have no one who 
has, done what" Roger has - kept state 
and county and city government from 
stepping in," Campbell said-. "I envy 
u:iem . . . He has fought and kept their 
nghts. Some one else could have been 
enticed to lose them." 

"He's taken on the BIA, the Depan
ment of the Interior, congressmen and 
senators in hearings throughout the 
country, and I don't think he's ever lost a 
battle," said Fond du Lac's Houle. 

"It's real clear he hates the BIA, but 
he's not eaten up with it," Harjo said. 
"He's just not a bitter person. He's very 
humble, and very, very generous -
generous of thought and with his posses
sions. 

"You can have that strong leadership 
approach, and people may grumble about 
it, but if you don't make many mistakes, 
it's OK," she said. "By slim margin or 
overwhelming majority, he's gotten back 
in (office) time after time. And that will 
happen again and again, until they don't 
want him." 
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LAW OFFICES 

PIRTLE, MORISSET, SCHLOSSER & AYER 
A PROFESSIONAL SERVICE CORPORATION 

W FRANCES AVER• F"ECERAL BAA Bun.DING WEST 
KENNETH W. DEHN 181:S '"M STREET NW. SUITE 750 
FRANIC R,"JOZWIAK WASHINGTON. 0.C, 20006-3603 
MASON 0. MORISSET FACSIMrLE 12021331"8738 
ROBERT L PIIITLE 

12021 331-8690THOMAS P SCHLOSSER 
TERENCE L THATCHER 

SEATTLE OF'1C£ 

PHILIP BAKER•SHENK• 1~ SEATTLE TRUST TOWER 
1000 SECOND AVENUE 

SEATTLE. WASHINGTON 98104,1046
•ooa1a.c1 o• co~uw- ..,. 

FACSlMILE 12021 386-7322•u. 01..c•• -•-c.,o.. a,..,1: ..._. 
•2061 3815-:5200 

GLENN W. KADISH 
PLEASE REPLY TO WASHINGTOH. 0 C. Of'l'ICE 

....,.,,c;,..10• •1:sc••c•c• 

..........o,a .t.ND Tr••· SHTC - MEMORANDUM 
PATRICIA MARKS 
U:GISt&T..,I: S--CC"'LfSI' 

.-.oT&OM<TTl:DTO-•a&lh 

WILLIAM E. SIMONS 
IIUs..css .....,._,.. 

TO: The Honorable Roger A. Jourdain, Chairman 
Red Lake Band of Chippewa Indians 

FROM: M. Frances Ayer 

DATE: October 14, 1987 

RE: Resolution No. 1-87 of the Red Lake Band of 
Chippewa Indians 

By Resolution No. 1-87 the.Red Lake Tribal council directed that 

we research and advise the Council about the applicability of the 

United States Constitution to the inherent sovereign rights of the 

Red Lake Band of Chippewa Indians. You explained to me that the 

legislative intent of the Council in enacting Resolution No. 1-87 was 

that a thorough legal analysis of the origin, scope and constitu

tional basis for the exercise of plenary power over Indian tribes by 

the United States Con~ress be prepared. 

Accordingly, there follows our analysis of that issue. We hope 
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this analysis is helpful to you and other members of the Council. It 

is an honor to assist you with this important issue. 

JUDICIAL INVENTION OF THE PLENARY DOCTRINE 

Introduction 

The courts describe Congress' power over Indian tribes as being 

"plenary". 1/ The word "plenary" is defined as a power that is full, 

entire, complete, absolute, perfect, unqualified. 2/ since the 

Federal Government is a government of enumerated powers, 3/ the 

plenary doctrine must find its source in some provision of the 

Constitution. But the Constitution contains no express grant of 

absolute or plenary authority to Congress over Indian tribes. This 

paper traces the source of the plenary doctrine and explains how it 

has evolved to its present state in the field of federal Indian law. 

The plenary doctrine was created by the United states supreme 

Court. It has no constitutional basis. Rather, it arose from what 

the Court viewed as a void in congressional powers over Indian 

tribes. 

1 ~, National Farmers Union Ins. Co. v. crow Tribe, 471 U.S. 
845, 851 (1985). 

2 BLACK'S LAW DICTIONARY 1038 (5th ed. 1979). 

3 Mccullock v. Maryland, 18 U.S. (4 Wheat.) 316 (1819). 
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During the era of colonization in America, the European nations 

mutually agreed that any curtailment of the inherent sovereign powers 

of Indian tribes should be attained only by consent. The framers of 

the Constitution recognized this prevailing international commitment 

when they forged provisions allocating powers among the federal and 

state governments. over the past two hundred years of constitutional 

interpretation, however, the international policy of consent, upon 

which Indian treaties and this nation were founded, has lost its

meaning. Today the sovereign powers of Indian tribes are subject to 

the complete and relatively unrestrained plenary control of Congress 

and the courts. 

The plenary doctrine directly conflicts with recent inter

national treaties and agreements to which the United states is a 

party. This paper, it is hoped, will provide a vehicle for serious 

discussion on how current federal Indian policies must change to 

conform to international norms and to the original intent of the 

Constitution. 

I. COLONIAL POLICIES 

In 1532, the Emperor of Spain sought the legal advice of 

Fransiscus de Victoria, a leading Spanish intellectual and acade~ic, 

concerning the rights of Spain in dealing with Indian tribes in the 
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New,World. 4/ Victoria concluded that tribal governments were to be 

respected: 

So long as the Indians respected the natural rights of 
Spaniards, recognized by the law of nations, to travel 
in their lands and to sojourn, trade, and defend their 
rights therein, the Spaniards could not wage a just 
war against the Indians ... , and therefore could not 
claim any rights by conquest. In that situation, ho,w
ever, sovereign power over the Indians might be secured 
through the consent of the Indians themselves. 5/ 

Though the Spanish emperors did not strictly follow Victoria's 

advice, they did recognize the inherent rights of Indian tribes, 6/ 

as did the British. 

In the case of Mohegin Indians, the Privy Council of England 

upheld a 1743 ruling that required the colonists to purchase land 

from Indians only by means of treaties with legitimate tribal 

officers. 7/ The Indians were to be treated as a "separate and 

distinct people", with policies of their own and the power to ma,:e 

peace or war with other Indians, free of English control. 8/ King 

4 See FELIX S. COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 46-47 
(U.N.M. ed. 1976). 

5 Id., citing VICTORIA, DE INDIS ET DE JUNE BELLI RELECTIO!lES 
(transl. by John Pawley Bate,· 1917), 1557, sec. 3, title 1,, et lafill• 
(footnote omitted). 

6 See, ,!L.q_,_ 1 ig. at 383-84 (for a brief description of the 
recognized status of Pueblos under Spanish law). 

7 R. BARSH, J. YOUNGBLOOD HENDERSON, THE ROAD--INDIAN TRIBES 
AND POLITICAL LIBERTY 32 (1980). 

8 Id., quoting 5 ACTS OF THE PRIVY COUNCIL OF ENGLAND, COLO!iIAL 
SERIES 218 (London, 1912). 
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George III reaffirmed the policy of Moheqin Indians by Royal 

Proclamation in 1763. 9/ 

II. The_ constitution 

The powers of the Crown passed to the states upon the conclusion 

of the American Revolution. lO/ By 1781, the states had ratified the 

Articles of Confederation, which set forth the powers of the states 

and national government and laid the foundation for development of 

the Constitution. Article IX of the Ar.ticles of Confederation 

empowered Congress with the "sole and exclusive right and power" of 

entering into treaties. ll/ It also gave Congress the exclusive 

power of "regulating the trade and managing all affairs with the 

Indians, not members of any of the States, provided ~hat the 

legislative right of any state within its own limits be not infringed 

or violated." 12/ 

Article IX made clear that only the Federal Government was to 

enter into treaties and regulate the nation's affairs with the 

Indians. It said nothing about regulating the affairs of the 

Indians. This delegation of power to the national government was 

9 Id., citing 7 THE STATUTES AT LARGE: BEING A COLLECTION OF 
ALL THE LAWS OF VIRGINIA 663 (Richmond, Virginia, 1819-1823). 

10 See Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543, 587 (1823). 

11 Articles of Confederation art. IX. 

12 

432 



Exlu"bit. No. 18 (cont.) 

similar to that held by the Crown. The British colonies could enter 

into treaties with Indian tribes only if delegated that authority in 

charters issued by the crown. 13/ 

The Article IX language was the result of a compromise between 

the federalists, who wanted the Federal Government to have exclusive 

control over relations with Indians, and some colonies, who wanted 

the states to deal directly with Indians. 14/ The language qualify

ing Congress' power so as not to interfere with state legislative 

rights caused great confusion and drew strong criticism from James 

Madison. Madison ridiculed the article as "'obscure and contra

dictory'", as 'absolutely incomprehensible', and as inconsiderately 

endeavoring to accomplish impossibilities." 15/ To clarify that the 

Federal Government was to deal with Indians exclusive of the states, 

the framers of the Constitution entirely left out the qualifying 

language of Article IX. 16/ Thus, the framers saw the tribes as 

significant governments, dealings with whom deserved a national 

policy. 

13 ~ Worcesterv. Georgia, 31 u.s. (6 Pet.) 515, 554-56 
(1832). 

14 F. PRUCHA, AMERICAN INDIAN POLICY IN THE FORMATIVE YEARS 29-
31 (1962). 

15 .Ig. at 30, quoting J. MADISON, THE FEDERALIST No. XLII. 

16 F. PRU~HA, AMERICAN INDIAN POLICY IN THE FORMATIVE YEARS 29-
31 (1962). 
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The Constitution, drafted to clear up the defects of the 

Articles of Confederation, was ratified by the states on September 

17, 1787. It contains six separate provisions which affect, directly 

or indir~ctly, the relationship between the United states and 

Indians. 

Article I provides that in apportioning House Representatives 

and direct taxes, "Indians not taxed" are not to be counted. 17/ 

It also contains the Commerce Clause, which gives Congress the po~:er 

"Ta regulate Commerce with foreign nations, and among the several 

states, and with the Indian Tribes." 18/ 

The Indian commerce Clause underwent several revisions before 

reaching its final state: 

The Pinckney plan included "exclusive power ... of 
regulating Indian Affairs." This was omitted in the 
first draft of the Constitution. [Charles] Pinckney 
then resubmitted the article as "To regulate affairs 
with the Indians as well within as without the limits 
of the United States." The Committee of Detail rewrote 
this as "To regulate commerce ... with Indians, 
within the Limits of any state, not subject to the laws 
thereof," and the Committee of Eleven finally reduced 
it to its present state.... 19/11 

The plain intent of the Indian commerce Clause was to give 

Congress the exclusive power of regulating commerce with Indian 

17 u.s. CONST. art. I, § 2, cl. 3, also incorporated in tte 
Fourteenth Amendment, amend. XIV, § 2. 

18 U.S. CONST. art. I, § 8, cl. 3. 

19 Barsh, supra n.7, at 34 (author's emphasis). 

434 



Exhibit No. 18 (cont.) 

tribes, not alf affairs of Indians. 20/ Indeed, during the first 

century of federal legislation, Congress limited its exercise of 

Commerce Clause powers to the regulation of trade and intercourse 

with the Indian tribes. 21/ 

Article I of the Constitution also provides that "[n]o State 

shall enter into any 'treaty." 22/ Article II gives treaty-making 

power to the President, "b¥ and with the Advice and Consent of the 

20 Well before the supreme Court applie.d the plenary doctrine 
to congress' powers regarding Indian matters in 1899, the Indian 
Commerce Clause was held in 1876 to be "a power as broad and as free 
from restrictions as that to regulate commerce with foreign nations." 
United States v. 43 Gallons of Whiskey, 93 U.S. 188 at 194 (1876). 
Stephens v. Cherokee Nation, 174 U.S. 445 (1899), was the first 
Indian case to use the term "plenary,~but the concept as to Indian 
matters arose in United States v. Kagama, 118 U.S. 375 (1886). 
Because of the development of the plenary power doctrine, the 
Commerce Clause has not generally been cited by the courts as a 
source of or limitation upon congressional power to regulate the 
affairs of Indians. See United States v. Wheeler, 435 U.S. 313 
(1978) ("By specific treaty provision (tribes] yielded up other 
sovereign powers; by statute, in the exercise of its plenary control, 
Congress has removed still others." Id. at 323 (emphasis added)); 
cf., White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980) 
("Congress has broad power to regulate tribal affairs under the 
Indian Commerce Clause.... " Id. at 142); but~ Mcclanahan v. 
Arizona State Tax Commission, 411 U.S. 164 (1973) ("The source of 
federal authority over Indian matters has been the subject of so~e 
confusion, but it is now generally recognized that the power derives 
from the federal responsibility for regulating commerce with Indian 
tribes and for treaty making." Id. at 172, n.7). 

21 See Act of July 22, 1790, ch. 33, 1 Stat. 137, carried 
forward in the Act of March 1, 1793, ch. 19, 1 Stat. 329; Act of :-:.1;: 
19, 1796, ch. 30, 1 stat,._ 469; Act of March 3, 1799, ch. 46, 1 St3t. 
743; Act of March 30, 1802, ch. 13, 2 Stat. 139; Act of May 6, 1~22, 
ch. 58, 3 Stat. 682; Act of June 30, 1834, ch. 161, 4 Stat. 729 
(repealed in part) •(codified as carried forward and amended at lB 
u.s.c. §§ 1152, 1160, 1165, 25 u.s.c. §§ 177, 179, 180, 193, 194, 
201, 229, 230, 251, 263, 264). 

22 U.S. CONST. art. I, § 10, cl. 1. 
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Senate. provided two-thirds of the Senators present• • I 

concur." 23/ As with the Articles of Confederation, with minor 

variation, the clear intent was to confer exclusive· treaty-making 

authority upon the Federal Government. 

Article IV provides that the Constitution, the federal laws made 

pursuant thereto, "and all Treaties made, or which shall be made, 

under the Authority of the United States, shall be the supreme Law of 

the Land." 24/ The clear intent of this provision, the supremacy 

Clause, was to ensure that state laws would not interfere with 

federal laws and treaties and that Congress and the courts would 

honor the Constitution and treaties. 

Nothing contained in the Constitution gives Congress, the 

executive branch, the judicial branch or the states any power to 

curtail the sovereign powers of tribes. The Constitution confirms 

the status of tribes as governments and Congress early on recognized 

that any curtailment of tribes' sovereign powers may be achieved only 

23 U.S. CONST. art. II, § 2, cl. 2. 

24 U.S. CONST. art. IV-, cl. 2. 

436 



Exhibit No. 18 (cont.) 

with the consent of the tribes through treaties. 25/ Such a view was 

consistent with the well-recognized principles of international law. 

III. Judicial Policies 

A. The Marshall Court 

During his nearly thirty-five year tenure as the third Chief 

Justice of the United states supreme court, 26/ John Marshall 

authored a series of opinions which formed the cornerstone of federal 

Indian law. 27/ Though relatively recent decisions suggest that the 

basic policies of the Marshall Court remain intact, 28/ Chief Justice 

Marshall 1-±kely would be surprised if he could see today the changes 

wrought by the Court since his death in 1835. 

25 ~, ~, H. Rep. No. 474, 23d Cong., 1st Sess. 13 (1834),
quoted in FELIX S. COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 116-117 
(1982 ed.) (Concerning the legislative intent of the Trade and 
Intercourse Act of.June 30, 1834, ch. 161, 4 Stat. 729, the House 
committee recognized "that we cannot, consistently with the provi
sions of some of our treaties, and of the territorial act, extend our 
criminal laws to offenses committed by or against Indians, of which 
the tribes have exclusive jurisdiction.... It is not perceived 
that we can with any justice or.propriety extend our laws to offens~s 
committed by Indians against Indians, at any place within their own 
limits".) (emphasis in original). 

26 1801-1835. 

27 Principally, Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543 
(1823); Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831), and; 
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). 

28 ~. Williams v. Lee, 358 U.S. 217, 219 (1959); cf. 
Organized Village of Kake v. Egan, 369 U.S. 60, 71-75 (1962) (for a 
detailed discussion of modifications since Marshall's decisions). 
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Marshall reaffirmed many of the basic principles of inter

national law forged by the European nations as they "colonized" 

America, but he faced "a cruel dilemma: either Indians had no title 

and no rights, or the Federal land grants upon which much of our 

economy rested were void." 29/ Marshall opted for a middle-of-the

road approach by devising a new form of land title. He held in 1823 

that the United States--as successor to the rights of the crown-

acquired title to Indians' land by virtue of the "right of 

discovery", subject only to the Indians' "right of occupancy". 30/ 

The right of discovery gave the United States "an exclusive right to 

extinguish the Indian title of occupancy, either by purchase or by 

conquest." 31/ 

In 1831, the Marshall Court was called upon to determin~ whether 

tribes were to be regarded as foreign states for purposes of invoking 

the original jurisdiction of the Supreme Court. 32/ The court held 

that tribes are not foreign nations. 33/ Writing for the majority, 

Marshall opined: 

They may, more correctly, perhaps, be denominated 
domestic dependent nations. They occupy a territory 
to which we assert a title independent of their will, 
which must take effect in point of possession when 

29 Cohen, original Land Title, 32 Minn. L. Rev. 28, 48 (1947). 

30 Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543 at 586 (1823). 

31 Id. at 587. 

32 Cherokee Nation v. Georgia, 30 u.s. (5 Pet.) 1 (1831). 

33 Id, at 20. 
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their right of possession ceases. ,Meanwhile they are 
in a state of pupilage. Their relation to the.United 
States resembles that of a ward to his guardian. 34/ 

Marshall's above-quoted passage seems to suggest that he was of 

the view that Indians were overcome by conquest. In 1832, however,. 

in the landmark decision of Worcester v. Georgia, 35/ Marshall 

expressly rejected the proposition that Indian tribes had been sub

jugated by conquest,. 36/ and acknowledged the sovereign status of 

tribes with whom the United States entered into treaties: 

From the commencement of our government, congress [sic] 
has passed aqts to regulate trade and intercourse with 
the Indians; which treat them as nations, respect their 
rights,· and manifest a firm purpose to afford that pro
tection which treaties stipulate. All those acts 
... manifestly consider the several Indian nations 
as distinct political communities, having territorial 
boundaries, within which their authority is exclusive, 
and having a right to all the lands within those 

·boundaries, which is npt only acknowledjed, but 
guarantied [sic] by the United states. 7/ 

Marshall clarified that "dependency" was a narrow concept, that. 
while tribes were dependent upon the Federal Government for supplies 

and protection, their sovereign powers were to be respected. 38/ He 

34 lg. at 17. 

35 31 U.S. (6 Pet.) 515 (1832). 

36 Ig. at 543-51. 

37 Ig. at 556-57. 

J8 "[S]o long as their actual independence was untouched, and 
their right to self-government acknowledged, they were willing to 
profess dependence on the power which furnished supplies of which 
they were in absolute need, and restrained dangerous intruders frora 
entering their country.... 11 Id. at 547. 
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was of the view, as was Congress, that any interference with the 

sovereign powers of tribes could be effected only with their consent 

through treaties. 39/ The very making of,treaties by the United 

States with tribes, said Marshall, ranked them as nations. 401 

Concerning the express provisions of the Constitution dealing with 

Indians, the Court held that 11 [t]hese powers comprehend all that is 

required for the regulation of our intercourse with the Indians." 41/ 

Marshall correctly viewed the Constitution as a delegation of power 

to regulate United States intercourse with tribes, not the affairs of 

Indians. 

The sense of history documented by the Marshall court often has 

been ignored or altered by the Court in ~ubsequent cases. 42/ on the 

other hand, when the court appears comfortable in recognizing, within 

limited bounds, sovereign powers of tribes, it does not hesitate- to 

draw on Marshall court principles. 43/ 

39 lg. at 543. 

40 lg. at 559. 

41 (emphasis added). 

42 K.S.., Morton v. Mancari, 417 U.S. 535 (l.974) (suggesting 
control of tribes was attained by conquest: "'In the exercise cf ~!,c 
war and treaty powers, the United States overcame the Indians ar.d 
took possession of their lands.. "' lg. at 552, quoting Board cf 
County Comm'rs v. Seber, 318 U.S. 705, 715 (l.943)). 

43 K.S.., Merrion v. Jicarilla Apache Tribes, 455 U.S. 130 
(l.982) (relying in part on Worcester in recognizing the inherent 
power of the Tribe to impose severance taxes on non-Indians prcdu-:i::_:J 
oil and gas under leases on tribal land). 
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B. The Plenary Doctrine 

1. The End of Treaty Making 

In 1871, the House insisted on a rider to the Indian Appropria

tion Act 44/ which ended the making of treaties with Indian tribes. 

That Act provided the impetus for the court to create the plenary 

doctrine. 

The rider to the 1871 Act stated: 

That hereafter no Indian nation or tribe within the 
territory of the United States shall be acknowledged 
or recognized as an independent nation, tribe or power
with whom the United States may contract by treaty; 
Provided ... , That nothing herein contained shall 
be construed to invalidate or impair the obligation
of any treaty heretofore lawfully made and ratified 
with any such Indian nation or tribe. 45/ 

The rider resulted from House resentment of its exclusion from 

the treaty-making process. 46/ The intent of the Act was clear: to 

end treaty-making. However, this Act presented the Federal 

44 Ch. 120, 16 Stat. 544 (1871). 

45 16 Stat. 544 at 566 (1871) (carried forward into§ 2079, 
Rev. Stat. (1878), 18 Stat. 364; current version at 25 u.s.c. § 71). 

46 "House resentment first resulted in legislation in 1867 
repealing 'all laws allowing the President, the Secretary of the 
Interior, or the commissioner of Indian affairs to enter into 
treaties with any Indian tribes,' .... After further unsuccessful 
House attempts to enter the field of federal Indian policy, the House 
refused to grant funds to carry out new treaties.... Finally, the 
Senate capitulated and joined the House in passage of the 1871 Act as 
a rider to the Indian Appropriation Act of 1871. 11 Antoine v. 
Washington, 420 U.S. 194, 202 °(1975) (citations omitted). 
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Government with a major dilemma. If the United States wanted Indian 

lands, for example, it could no longer obtain them because it had 

eliminated its principal means of dealing with tribes. 

The solution to this dilemma was first noted by dictum in an 

1884 case in which the Court remarked that the "utmost possible 

effect (of the 1871 Act] is to require the Indian tribes to be dealt 

with for the future through the legislative and not through the 

treaty-making power." 47/ 

The following year, in response to the Court's ruling in Ex 

Parte Crow Dog, 48/ which held that United states' criminal laws did 

not extend into Indian country over a murder committed by one Indian 

against another, Congress enacted the Major Crimes Act. 49/ The 

Major Crimes Act extended federal jurisdiction over eight major 

crimes 50/ committed by Indians within Indian reservations. In 

United States v. Kagama, 51/ an 1886 challenge to the constitution-

47 Elk v. Wilkins, 112 U.S. 94 at 107 (1884). 

48 109 U.S. 556 (1883). 

49 Ch. 341, 23 Stat. 362, 385 (1885) (current version at 18 
u.s.c. § 1153) (Crow Dog recognized treaty commitments which secured 
to the Brule Sioux the power of self-government to administer "their 
own laws and customs." 109 U.S. at 568). 

50 Murder, manslaughter, rape, assault with intent to kill, 
arson, burglary, larceny. 23 Stat. 385. The current version adds 
statutory rape, assault with intent to commit rape, assault with a 
dangerous weapon, assault resulting in serious bodily injury and 
robbery. 18 u.s.c. § 1153. 

51 118 U.S. 375 (1886). 
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ality of the Major Crimes Act, the Court unleashed what later was to 

become the plenary doctrine. 

In Kagama, two Indians were indicted under the Major crimes Act 

for the murder of another Indian on the Hoopa Valley Reservation. 

They challenged the Act as having exceeded the constitutional powers 

of Congress. The Court first noted that the Constitution did not 

authorize congressional intrusion into the law and order jurisdiction 

of the tribes: "[T]he Constitution ... is almost silent in regard 

to the relations of the government which was established by it to the 

numerous tribes. 11 52/ Concerning the "Indians not taxed" 

provisions, the Court said they failed to "shed much light on the 

power of Congress over the Indians in their existence as tribes 

11 53/ Concerning the Indian commerce Clause, the court 

conceded that "we think it would be a very strained construction of 

this clause, that a system of criminal laws for Indians ... ~as 

authorized by the grant of power to regulate commerce-with the Intli~n 

tribes." 54/ The Court then acknowledged that tribes "thus far" hacl 

not been "brought under" federal or state laws. 55/ 

But, after an experience of a hundred years of the 
treaty-making system of government, Congress has 
determined upon a new departure--to govern them by 
acts of Congress. This is seen in the Act of 

52 lg. at 378. 

53 Id. 

54 Id. at 378-79. 

55 Id. at 382. 
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March 3, 1871.... 56/ 

What gave Congress the power to unilaterally shift from the 

well-established commitment of dealing with tribes on a government

to-government basis to one of imposing its will by legislation? The 

Court, relying in part on Worcester, 57/ held that the power arose 

from the United States' duty of protection for its dependent 

wards. 58/ The Court's reliance on Worcester was misplaced. 

Worcester made clear that the duty of protection was limited to that 

"which treaties stipulate", 59/ to furnish supplies and to restrain 

intruders from entering their territory. 60/ Worcester also 

expressly confirmed that tribes were to have exclusive authority 

within their territorial boundaries. 61/ 

The Constitution did not empower Congress to interfere with the 

sovereign powers of tribes, except by treaty. The only constitu

tional way to curtail the sovereign powers of all tribes would be to 

enter into treaties with each and every tribe. The 1885 Major Cri~es 

Act was unilaterally applied to all tribes by Congress, yet no 

treaties were entered into to limit tribal crimin~l jurisdiction 

56 Id. (citation omitted) 

57 31 U.S. (6 Pet.) 515 (1832). 

58 118 U.S. at 383-84. 

59 31 U.S. at 557. 

60 31 U.S. at 547, ~ at n.38, supra. 

61 31 U.S. at 547. 
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because the 1871 Act had cut off treaty making. By construing the 

1871 Act as Congress' intent that tribes be dealt with by legislation 

rather than by treaty, the Court invented a scheme to free Congress 

from the limitations of the Constitution: constitutional treaty 

making was no longer operative, and the other provisions of the 

Constitution simply did not authorize such an intrusion into tribal 

sovereignty. The decision was based on a paternalistic and racist 

ideology: that Indians were savage incompetents in need of protec

tion. This ethnocentric policy continues to surface today whenever 

implicit suggestions are made that tribes are incapable of managing 

their own affairs. 

The 1871 Act is of questionable constitutional validity. The 

Court recently held that Congress may not alter by legislation, 

"(e]xplicit and unambiguous provisions of the Constitution (which) 

prescribe and define the respective functions of the Congress and of 

the Executive 62/ But that is exactly what the 1871 Act11 

did: it curtailed ·the treaty-making powers of the President and 

Senate that are expressly prescribed in the Constitution. 63/ It is 

unlikely, however, that the Court would find unconstitutional an act 

which was pivotal in forming the theoretical basis upon which nearly 

62 INS v. Chadha, 462 U.S. 919 at 945 (1983) (struck down 
longstanding legislative practice of the "legislative veto", thrccgh
which Congress reserved the power to veto administrative decisicr.s cf 
the executive branch). 

63 U.S. CONST. art. 2, § 2, cl, 2. 
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all Indian legislation derogating tribal sovereignty has been founded 

since 1871. 64/ 

Congress could impose limitations on its exercise of legislative 

intrusion into tribal powers. Congress is not unaccustomed to cur

tailing its own legislative powers. The Gramm-Rudman-Hollings Act of 

1985 65/ is one recent example. Though a portion of the Act was 

found unconstitutional, 66/ its unaffected provisions impose strin

gent limitations on how the President and Congress shape annual 

appropriations legislation. 

Similar constraints could be self-imposed by Congre~s in its 

dealings with Indian tribes. Following is a brief overview of the 

historical development of the plenary doctrine subsequent to the 

Kagama decision. It will provide an appreciation for specific pro

posals that could be advanced to restore the government-to-government 

relations between the United States and Indian tribes. 

64 See, .!i!..:S,., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579 (1952) (upholding the exercise of presidential actions not 
enumerated in the Constitution but long acquiesced in by Congress); 
but~ INS v. Chadha, at 931 n.6 (disregarding the impact the ruling 
.invalidating the legislative veto would have on 196 different 
statutes). The Treaty Clause, U.S. CONST. art I, § 10, cl. 1, and 
the Indian commerce Clause, U.S. CONST. art. I, § 8, cl. 3, would 
provide adequate constitutional authority for other legislation not 
derogating tribal sovereignty. 

65 Balanced Budget and Emergency Deficit Control Act of 1985, 
Pub. L. No. 99-177, 99 Stat. 1037 (1985). 

66 Bowsher v. Synar, 106 s. Ct. 3181 (1986). 
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2. "Plenary Doctrine" Introduced 

The first use of the term "plenary power" to describe Congress' 

broad, non-constitutionally based authority to legislate on Indian 

matters was made by the Supreme Court in 1899, in Stephens v. 

Cherokee Nation. 67/ Stephens involved a challenge of Congress' 

power to establish a mechanism for determining citizenship rolls of 

several tribes. As to whether Congress had such authority, the court 

said: 

[A)ssuming that Congress possesses plenary power of 
legislation in regard to [Indians], subject only to 
the Constitution of the United States, it follows 
that the validity of remedial legislation of this 
sort cannot be questioned unless in violation of 
some prohibition of that instrument·. 68/ 

Taken out of context-, it appears that the court assumed that 

Congress had plenary power. 69/ But the Court went on to conclude 

that the Act of 1871 was evidence that Congress had plenary power to 

legislate on Indian matters. 70/ This, of course, is circular 

reasoning. The question was whether Congrm;s had the power, which 

the Court answered by relying on an example of congress' exercising 

that power. This complete deference to Congress on whether it had-

67 174 U.S. 445 (1899). 

68 Id. at 478. 

69 Some have suggested the Court was making that assumption. 
See,~, FELIX S. COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 217, n.2 
(1982 ed.}. 

70 Id. at 483. 
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the power is similar to the Court's development of the political 

question doctrine, which comprised the next major phase of Court 

decisions on Indian cases. 

The above-quoted passage suggested that the only limitation on 

Congress' power to legislate on Indian matters was the Constitution 

itself, i.e., Congress could not pass ·1aws affecting Indians if those 

laws conflicted with some other provision of the Constitution. Such 

limitations imply that acts of congress would be subject to judicial 

review to determine whether particular legislation violated the Con

stitution. That implication, however, was quickly rejected by the 

Court. 

3. Political Question Doctrine 

The political question doctrine was developed by the Court 'to 

limit its review of certain matters which it finds are better left to 

the exclusive control of another branch of government. 71/ At the 

turn of this century the Court held that Congress' plenary power over 

Indian legislation was a political question and was, therefore, not 

subject to judicial review. 72/ 

71 ~ Baker v. Carr, 369 U.S. 186 (1962) '(enumerating the 
standards the Court applies in determining whether a particular case 
involves a political question); g_,_g_._, Garcia v. San Antonio 
Metropolitan Transit Authority, 469 U.S. 528 (1985) (deferring to 
Congress an issue involving the scope of Congress' commerce power). 

72 Cherokee Nation v. Hitchcock, 187 U.S. 294 (1902). 
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The 1902 case which first announced this new departure in Indian 

law involved a challenge by the Cherokee Nation of a statute giving 

the Secretary of the Interior the exclusive authority to execute 

mineral leases on all tribal lands. 73/ The Court held that the Act 

of 1871 

voiced the intention of Congress thereafter to make 
the Indian tribes amenable directly to the power and 
authority of the laws of the United States by the 
immediate exercise of its legislative power over 
them. . 74/ 

* * * 
The power existing in Congress to administer upon and 
guard the tribal property, and the power being politi
cal and administrative in its nature, the manner of 
its exercise is a question within the province of the 
legislative branch to determine, and is not one for 
the courts. 75/ 

The following year, in 1903, the Court extended the political 

question doctrine to a statute which affected specific tribes, in 

Lone Wolf v. Hitchcock. 76/ Lone Wolf, probably more than any other 

case in American history, exemplifies the atrocious consequences that 

result when Congress and the judiciary lack sufficient standards to 

limit their exercise of power. 

73 Ch. 517, 30 Stat. 495 (1898). 

74 Cherokee Nation v. Hitchcock, 187 U.S. at 305. 

75 Id. at 308. 

76 187 U.S. 553 (1903). 
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Lone Wolf involved an Act of Congress ratifying an agreement 

signed by less than the number of adult males of the Kiowa, Comanche 

and Apache Tribes required by their treaty. The agreement called for 

a cession of tribal lands, but Congress materially altered the agree

ment in its ratifying act, and there was substantial evidence of 

fraudulent misrepresentations by the government officials who secured 

the insufficient number of signatures. Lone Wolf was an individual 

tribal member who was to be allotted lands pursuant to the agreement. 

He challenged the Act as being an unconstitutional taking of property 

and as being in violation of the treaty. The Court held the claim 

was not subject to judicial review. 77/ 

Plenary authority over the tribal relations of the 
Indians has been exercised by Congress from the begin
ning, and the power has always been deemed a political 
one, not subject to be controlled by the judicial 
department of the government. 78/ 

The Court was wrong on two counts. First, congress did not 

attempt to interfere with "tribal relations of the Indians" until 

enactment of the Major Crimes Act in 1885. 79/ Secondly, Congress' 

power over Indian tribes was not deemed a political one until 

1902. 80/ Despite the clear evidence of fraud on the part of tr.e 

United States, the Lone Wolf Court concluded that "(w]e must pres·~=---~ 

77 Id. at 567-68. 

78 Id. at 565. 

79 Ch. 341, 23 Stat. 362, 385 (1885). 

80 Note 72, supra. 
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that Congress acted in perfect good faith in the dealings with the 

Indians.... 81/11 

Lone Wolf paved the way for future treaty violations by the 

United States by holding that Congress is free to pass laws that 

conflict with treaty commitments. 82/ Thus, on the one hand, the 

Court readily relied upon treaty commitments for protection as a 

means of allowing Congress to interfere with tribal sovereignty; on 

the other hand, the Court did not hesitate to hold that Congress ~:as 

under no obligation to honor treaties. 

Lone Wolf implicitly overruled the suggestion made in Stephens 

that Congress' exercise of plenary powers would have to conform to 

the Constitution. This conflict was further confused by a 1914 case 

in which the Court looked at whether an Act ratifying a Yankton Sioux 

cession agreement was 

reasonably essential to their protection.... 
[I]t must be conceded that, in determining what is 
reasonably essential to the protection of the Indians, 
Congress-is invested with a wide discretion, and its 
action, unless purely arbitrary, must be accepted 
and given full effect by the courts. 83/ 

More recent cases have adopted a somewhat less arbitrary 

approach: the "tied rationally" test: 

81 187 U.S. at 568. 

82 Id. at 566. 

83 Perrin v. United States, 232 U.S. 478 at 486 (1914). 
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The standard of review most recently expressed is that 
the legislative judgment should not be disturbed "as 
long as the special treatment can be tied rationally 
to the fulfillment of Congress' unique obligation
toward Indians...." 84/ 

The tied rationally test is similar to the political question 

doctrine except that it allows for some judicial review. The problem 

is the lack of definite standards defining congress' obligation. The 

courts have the relatively unrestrained freedom to decide whether the 

legislation in question is tied rationally to Congress' obligation. 

3. Fifth Amendment Taking Claims 

The Fifth Amendment provides, in part, that "No person shall be 

. deprived of life, liberty, or property, without due process of 

law; nor shall private property be taken for public use, without just 

compensation." 85/ In Lone Wolf t.he Supreme Court refused to hear 

the Fifth Amendment taking claim and held that Congress must be pre

sumed to have acted in good faith in its dealings with Indians. 86/ 

That is no longer the case. On numerous occasions after Lone Wolf, 

the Court has agreed to hear Fifth Amendment taking claims made by 

84 Delaware Tribal Business Comm. v; Weeks, 430 U.S. 73 at 85 
(1977), quoting Morton v. Mancari, 417 U.S. 535, at 555 (1974). 

85 U.S. CONST. amend. v. 
86 187 U.S. at 568. 
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Indians, 87/ and in 1980 the Court expressly held that the political 

question doctrine of Lone Wolf is now inapplicable to such 

claims. 88/ 

The government's simple assertion that it acted in good faith in 

its dealing with the Indians will no longer foreclose judicial 

scrutiny of taking claims, and courts now may look to whether the 

government gave adequate consideration for Indians lands. 89/ 

c. Tribal sovereignty 

1. Implicit Divestiture 

Culminating from the judicially-created plenary doctrine, the 

Supreme Court has held that tribal sovereignty "exists only at the 

sufferance of Congress and is subject to complete defeasance .." 90/ 

87 United States v. Cherokee Nation of Oklahoma, 107 s. Ct. 
1487, 94 L.Ed.2d 704, 55 U.S.L.W. 4403 (1987); Hodel v. Irving, 107 
S.. Ct. 2076, 95 L.Ed.2d 668, 55 U.S.L.W. 4225 (1987); United States 
v. Sioux Nation of Indians, 448 U.S. 371 (1980); Menominee Tribe v. 
United States, 391 U.S. 404 (1968); FPC v. Tuscarora Indian Nation, 
362 U.S. 99 (1960); United States v. Klamath Indians, 304 U.S. 119 
(1938); United states v. Shoshone Tribe. 304 U.S. 111 (1938);
Shoshone Tribe v. United States, 299 u.s. 476 (1937); United States 
v. Creek Nation, 295 U.S. 103 (19'35); Choate v. Trapp, 224 u.s. 665 
(1912). 

88 United States v. Sioux Nation of Indians, 448 U.S. at 415. 

89 lg. at 416-17. 

90 United States. v. Wheeler, 435 U.S. 313 at 323 (1978); 
accord: National Farmers Union Ins. Co. v. Crow Tribe, 471 u.s. 845, 
851 (1985); Escondido Mutual Water Co. v. LaJolla, 466 U.S. 765, 788, 
n.30 (1984); Rice v. Rehner, 463 U.S. 713, 719 (1983); White Mountain 
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Prior to 1978, the court "consistently guarded the authority of 

Indian governments over their reservations. ., [holding that] [i]f 

this power is to be taken away from them, it is for Congress to do 

it. 11 91/ But in 1978, the Court invented a new judicial technique to 

strip tribes of their sovereign powers: implicit divestiture. 

In Oliphant v. suguamish Indian Tribe, 92/ the Court held that 

tribes were implicitly divested of their sovereign power to try non

Indian criminal defendants for crimes committed on their reserva

tions. In a companion case in 1978, which clarified the rule of 

Oliphant, the Court said of tribes that 

[t]heir incorporation within the territory of the 
United States, and their acceptance of its protection, 
necessarily divested them of some aspects of the 
sovereignty which they had previously exercised 

In sum, Indian tribes still possess those 
aspects of sovereignty not withdrawn by treaty or 
statute, or by implication as a necessary result of 
their dependent status. 93/ 

This new rule was devised out of thin air. Congress had never 

affirmatively divested tribes of their sovereign powers over non-

Apache Tribe v. Bracker, 448 U.S. 136, 143 (1980). 

91 Williams v. Lee, 358 U.S. 217 at 223 (1959), citing Lone 
Wolf v. Hitchcock, 187 U.S. at 564-66. 

92 435 U.S. 191 (1978). 

93 United states v. Wheeler, 435 U.S. 313 at 323 (1978), citing 
Oliphant, n.92 supra (Oliphant in turn cited Wheeler for authority). 
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Indians, 94/ so the Court felt it should do so. This is a dangerous 

precedent that gives the
0 

courts quasi-plenary powers over tribes. It 

is noteworthy that the Court relied on "protection" and "dependency" 

to fashion this new racist rule, old terms that are resurrected 

whenever the Court begins to chip away at tribal sovereignty. 

2. Inapplicability of the Constitution 

The Court long ago settled that the United States Constitution 

does not apply to tribal governments in their exercise of sovereign 

power. 95/ The Court has consistently recognized that tribal powers 

of self-government existed prior to, and did not derive from, the 

Constitution. 96/ However, because the Court has held that all 

aspects of tribal sovereignty are "subject to the superior and 

plenary control of Congress," 97/ Congress may "limit, modify or 

eliminate" tribal powers of self-government almost at whim. 98/ 

94 Cf. Act of June 30, 1834, ch. 161, 4 Stat. 729 (extending 
federal criminal jurisdiction over non-Indians who violate federal 
trader laws on reservations). 

95 Talton v. Mayes, 163 U.S. 376 (1896); accord Santa Clara 
Pueblo v. Martinez, 436 U.S. 49, 56 (1978). 

96 Talton v. Mayes, 163 U.S. at 384. 

97 Santa Clara Pueblo v. Martinez, 436 U.S. at 58. 

98 Id. at 56. Presumably, such congressional action must ::•.' 
tied rationally to its unique obligation toward Indians. Mo.rtcr. .. 
Mancari, 417 U.S. at 555. Arguably, such action would also be 
subject to Fifth Amendment limitations,™ n.87, supra. 
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One example of a congressional attempt to limit tribal powers 

was the 1968 Indian Civil Rights Act, 99/ which purported to apply 

limitations similar to many provisions of the Bill of Rights to 

tribal governments. The Court, however, has narrowly construed this 

particular limitation by holding that claims of alleged violations of 

the Act must be heard in tribal, not federal, courts. 100/ The one 

exception is writs of habeas corpus, of which federal courts have 

jurisdiction. 101/ 

3. Policy of Self-Government 

Apart from the court-created doctrine of implicit divestiture, 

the Court has "repeatedly recognized the Federal Government's 

longstanding policy of encouraging tribal self-government." l02/ But 

just as the Court has flip-flopped on the issue of recognizing tribal 

99 Pub. L. No. 90-284, 87 Stat. 77 (1968), 25 U.S.C. §§ 1301-1326. 

100 Santa Clara Pueblo v. Martinez, 436 U.S. 49. 

101 25 u.s.c. § 1302. 

102 Iowa Mutual Ins. co. v. LaPlante, 107 s.ct. 971 at 975 
(1987). 
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sovereignty, 103/ Congress has interfered with tribal self-government 

as much as, if not more than, it has promoted it. l04/ 

On an international level, the United states consistently has 

supported positions concerning indigenous peoples which directly 

conflict with its policies concerning American Indians. l05/ In 

1945, the United States was party to the Unit~d Nations Charter, an 

international agreement among world powers "to establish conditions 

under which justice and respect for the obligations arising from 

treaties and other sources of international law can be 

maintained." 106/ 

Concerning nations which administer "territories whose peoples 

have not yet attained a full measure of self-government," the members 

of the United Nations agreed they have a trust obligation 

103 Compare, g_,_g,_, Oliphant, n.92, supra (holding that tribes 
were implicitly divested of criminal jurisdiction over non-Indians),
with National Farmers Union Ins. Co. v. Crow Tribe. 471 U.S. 845 
(1985) (holding that tribal courts should be given the first 
opportunity to determine whether they have jurisdiction over civil 
matters involving non-Indians). 

l04 Compare, g_,_g,_, "Public Law 280 11 , ch. 505, 67 Stat. 588 
(1953), 25 u.s.c. §§ 1321-22 (which transferred civil and criminal 
jurisdiction over Indian country within five states and one territory 
to state and territorial control), with the Indian Self-Determination 
and Education Assistance Act, Pub. L. No. 93-638, 88 Stat. 2203, 25 
u.s.c. §§ 450a-450n (which enabled the transfer o¾ federal control of 
Indian programs and services to tribes). 

l05 ~ generally Barsh, Book Review, 57 Wash. L. Rev. 799 at 
804-07 (1982) (reviewing FELIX S. COHEN'S HANDBOOK OF FEDERAL INDIAN 
LAW (1982 ed.)). 

106 U.N. CHARTER preamble. 
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to develop self-government, to take due account of 
the political aspirations of the peoples, and to 
assist them in the progressive development of their 
free political institutions, according to the parti
cular circumstances of each territory and its peoples
and their varying stages of advancement. l07/ 

The Charter and recent United Nations treaties and interpretive 

resolutions, which are to su~ercede contrary provisions of domestic 

law, 108/ 

have condemned "trusteeship" to the ashheap of 
legal history.. No state has a legal right to sub
ject another to "tutelage" on the excuse of the 
latter's helplessness or ignorance, and existing 
de facto guardianships are subject to immediate 
dissolution upon a determination of the admini
stered people's own aspirations for their future 
political status. 109/ 

If the United states were truly committed to its international 

positions, it would seek to restore its treaty promises made to 

tribes by reversing the trend of the Court's and Congress' assertion 

of absolute power over tribes. 

IV. CONCLUSION 

The European nations early recognized the sovereign powers of 

tribes. They rejected the policy of acquiring Indian lands by con-

107 U.N. CHARTER art. 73, cl. (b). 

l08 Barsh, Book Review, n.105 supra, at 805, citing H. GROS 
ESPIELL, THE RIGHT TO SELF-DETERMINATION, IMPLEMENTATION OF UNITED 
NATIONS RESOLUTIONS 11-13 (1980). 

109 Barsh, Book Review, n.105 supra, at 805. 
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quest, but chose instead a policy of acquisition by consent, and 

dealt with tribes through treaties on a government-to-governmen~ 

basis. The American revolutionaries followed suit when they drafted 

the Constitution. Congress was not to have any control over tribes, 

other than regulating commerce with tribes, except as agreed upon by 

treaty. For nearly 100 years, Congress honored the original intent 

of the Constitution in its dealings with Indians. 

Congress' termination of treaty-making by the Act of 1871, which 

is of questionable constitutional validity, opened the way for the 

creation of the plenary doctrine. That doctrine has allowed the 

courts and Congress to wield almost total control over tribes without 

their consent. 

senate Concurrent Resolution 76 will help restore the 

government-to-government relationship between the United States and 

Indian tribes as recognized by the framers of the Constitution. 

Hearings on the resolution will afford tribes the opportunity to 

educate the current Congress on some of the fallacies of the United 

states' Indian policies of the past 100 years. Tribal leaders can 

explain to congressional committees how the plenary doctrine of the 

Supreme Court is founded, not on principles of law, but on ethno

centric views of "protectionism" and "dependency", views which 

deviate from historical and current international commitments. 
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UPPER SKAGIT INDIAN TRIBE 
228' Community Plaza • Sedro Wooiley. Wasn,ngton 98284 
Phone (206) 856-5501 • SCAN 578-3171 • FA;< 12'J6) a56-27'2 

J~nu~ry 2~, 1988 

Clarence N. Pendleton, Jr. 
Chairman 
U.S. Commission on C1vll Rights 
c/o Brian NI lier 
1121 Vermont Avenue N.W. 
Washington, D.C. 20425 

Re: Commission Inquiry - Indian Clvll Rights Act 

Dear Nr. Chairman: 

This letter Is In response to a request torwarded to 
the Upper Skagit lndlan Tribe tram the Bureau of lndian 
Aftalrs concerning t~e Clvll Rights Commls~lon•s Inquiry 
Into enforcement of the lndlan Civil Rights Act of 1968. 
Specifically, we have been asked to answer a series ot 
written questions (Part II, questions 5-251 which are part 
of an enclosure with your letter to Secretary o( Interior 
Hodel, dated December:9, 1Q87. Our answers t·o thdse 
questions are enclosed, and we ask that they, together with 
this letter, be made part of the record of the Comm·ss:on's 
inquiry and hearing scheduled for January 28, 1988. 

We do not bel Ieve that amendment to the Indian C,v; I 
Rights Act CICRAl Is necessary at this time. Any expanded 
role for either the Bureau ot lndlan Attalrs or the tederal 
courts In monitoring trlbal actions pnder the ICRA would be 
a direct assault on the federal pol Icy of lndlan self
determlnatlon. It would also frustrate a fundamental purpose 
·of Congress In enacting the ICRA -- to promote and 
strength~~ tribal courts. 

Adequate safeguards already exist to Insure rnar 
redress Is available for violations of the ICRA. The Acr 
Itself allows for habeas corpus review .by a federal =o~rt ,, 
crlmlnal cases. Supreme Court and lower federal court • 
decisions recognize federal court authority In civil cases 
to review actions of trlbal courts or tribal offic,3 1 s ·
determine If they have exceeded tie scope of the!~ 
authority. In addition, tribal ~ourts and tribal 
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Clarence 11. Penc,. on, Jr. 
January 2'5, : 9~!-13 
?age 2 

governmental agenc'es a·e avai lab'e :n t~e instance +o 
provide re: let in aporopr:a•e cases. 

Concern over c:v11 righ+s v·o:at•o~~ ~n ··e coritext df 
tribal government must be kept in ~e-spec•·ve. Vany ,~roes. 
including our own, have had act:ve court sis•e~s for gnly ~ 
short period of time. The ICRA ,tse' f has Dee· ·n effect for. 
barely two decades. On the other hand, sta•e. ocal and 
federal governments, and their courts, have h!: up to 200 
years or more experience with the 9' I Is of R ~-•s to develop 
a civl I rights jurisprudence to where it is •::ay. 
Examination of the early years of that develc:~ant, and even 
in more recent times. reveals a civi I r'ghts -~cord ~hat is 
checkered at best, and one from which lnd!ans !nd tribes 
have suffered as victims. This is not to sug~est that tr:bes 
be sanctioned to commit the same c:vi I rights !~uses that 
these other governments did. But they should :e supported in 
their efforts to develop in a thoughtful and :·derly manner 
a clvl I rights jurisprudence consistent with ··'bal culture 
and values, and not as dictated by non-Indian :~i losophy, 
culture and values. This Is the essence af se ~
determination. 

This is not to suggest that there are nc ·~pediments to 
the f u II re a I i z at i on o f the prot ec t i on of c i v • r i ght s . • 
There are. For the Upper Skagit Tribe, the ur;,ailabi I ity of 
legal counsel tor indigent indiv!duals appear··g in cour+ 
makes it very difficult to Insure that lndlvi:;al rights are 
tully protected. Without counsel in no~-lndia· court sys~ems 
these rights would not be fully prdtected the·a. eirher. As 
evidence of our commitment in this area. we rs:ently 
requested, but were denied, funding from the ~-ate ba~ 
association's legal foundation to prov'de .le;!· counseJ f::r 
low Income persons in tribal court as a way cf ~on·tcr·,g 
ICRA compl1ance. 

We are not, however, advocating that the 'CRA be 
amended to add right to free counsel as an ad:'tionai 
obllgat1on on tribes. The clvi I r1ghts record of tribal 
governments does not justify such an intrusic·· on tr'bal 
self-government. Nor do most tr"bes have the -avenue base tc 
financially bear such a burden. Rather. what ·s needed i~ 
sustalned·'federal funding which would a.flow i·:iigent p~r:;.Jns 
appearing in tribal court access to free iega 
representation. This Is currentiy not avai lab~. 

If any legislative proposal ccmes out o~ -~e 
Commission's inquiry, it shou'd be for addlt·:-al 
congressional appropriations to p~ovide this -,,e of l~g~· 
assistance, perhaps in the form of voluntary =~~onst-a··:~ 
proJects. However, because cf the add:ttcnal s-rain ~~ c~ur• 
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Clarence M. Pen .. on. Jr-. 
Janua.-y 2f5, 1988 
?agg 3 

and prosecutor budgets f.-om a I i~ely increase n the number 
and expense of t-;a1s, and inc.-eased b.-lef,n; and argumen• 
of fundamental c'v'I ,-:ghts issues, additionll funds i'o 
suppori' these functions wll I also be needed. ~~e proper 
focus of Commissi?n recommendations should be ,?sli'ive 
inceni'ives to encourl!ge tribal civl I rights ~e,elopmeni', 
rather- than negat:ve intrusions into tribal se:f-gover-ning 
powers. 

Sincerely, 

~A"~ 
Floyd Will lams 
Chairman 

cc: Wi I I lam A. Black, Superintendent, Puget S=und Agency 
CBIAJ 

Northwest Inter-tribal Couft System 

Enclosures 
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1-2~-88 

ANSW~RS 10 QUESIJONS FROM U.S. COMMISSION ON ~iVJL RIGHTS 
RE: 1!',IQ rA!',1 CIVIL R J GHTS ACT Of 1968 

Bv. UPPER SKAGIT INOIAN TRIBE 

,. rne tol lowing ICRA rights are included In •11e Tribe's 
constitution or laws: 

~l.U.L 

a. Freedom to practice rel lg Ion 
b • free<lom ot speech 
c. Freedom ot the press 
d • Freedom of assembly 
g. Equal protection ot the raws 

Though not speclficar Jy enumerated r1g11ts, tne tor lowing are 
provl<le<l tor in one torm or another in most ~-;oar 
ora;nances or as a matter ot trlDal policy: 

t. Freedom from bi! Is ot attainder end/or ex post 
facto Iaws 

h. Oue process 

The only right not inclu<led is ne, Eminent Dc~arnn, All rand 
w1tllin the tribe's reservation Is trioar ry owne!l, so this 
p~ovlsion Is not neede<l, 

CRJMINAJ.. 

rriere is no specltlc enumeration of these rights 
in the tribal constitution or orarnances. However, al I ot 
t~ese rights are provr<Je<l tor In one torm or another Dy 
provisions aesrgne<J To oe consistent with the ICRA In tile 
Tribe's Law and Order Code, e.g., warrant and proDaDle cause 
requirements tor searches, seizures and arrests; jury trial 
conditions and procedures; sentencing Jlmltat'ons; right to 
counsel; right to confront and compel witnesses; right to 
speedy trial; etc. 

6. Ju<lges ·are hi red by the Northwest Intertr iDa r Court 
System CNICSJ, a consortium ot 15 trices. rne lribal Cou"lcil 
then appoints the NICS ju<lge to hear cases In its court. 
Removal ot judges must be tor cause, atter a tur r hearing, 
an!l requires a 4/5 vote of the Council. 

7, The Tribe has its own court crerK, a part-~=me position. 
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8. l~e Trioe has one prosecutor provided Tnrcu;· ~•cs. NIC~ 
prov'ded a puOlic detender tr-o• 1919-8j, unTl' •ederal tunds 
were severely cur1'al led. lhe TrlOe has soug11T t~11ding tor a 
tribal court clvl I rights proJecT which would ~-ovlde 
counsel To lndlgenTs In trloar court (civil a~d crl•lnall, 
but was denied tundlng Oy Tne sTaTe oar asoc·!,. on•s regar 
foundation. 

9. Yes. 

10. Upper Skagit lrlOal Court is a court of •ecord. 

a. Court reporters are not used. 
b. yes. Tapes are transcri0ed as needed fo• appeals, 

etc. 
c. yes. AvailaOle from the trlOal court clerk or from 

NICS. 
d. yes. Ordinances are aval laOle trom T~e •rlbal 

off Ice. 

11. The Tribe has both a trial and appeals cour•. <Note that 
a right to appeal Is not a guaranteed right under the U.S. 
Constitution, ev·en under the Due Process Cla.ise.J fhere Is 
no appeal to the Tribal Council from the Tr;~al appeals 
court. 

12. a. The tribal appeals court Is composed ot 5 Judges. 
b. Upper SkaglT Court ot Appeals 
c. Appel late review Is on the record. 

15. Judges who hear cases at the tr I a I Ieve I de not s It on 
appeals cases tor this courT. 

14. ICRA Issues were _raised In the only appeal <Criminal 
case> ever heard by the Court ot Appeals. 

15. Because ot lack ot counsel, ICRA Issues nave been 
raised in the pleadings In only one ~ase (1997). 

16. That case Involved tribal members only. 

11. Unknown. It Is possible that the tribal judge has ruled 
on violations. e.g .• search without a warranT or probable 
cause. eTc .• but This lntormation Is noT rea~ily avallable 
and wou Id _requ I re a more exTens Ive search ot court f 11 es. 

18. The lack of tree legal counsel tor low inccee persons. 
in ooTh clvl I and criminal cases, Is a major pr:il:lle•. rne 
Counci I can JeglslaTe Individual rights. but it those righTs 
are abused by a judge. a prosecutor or The police the 
individual ls usually noT aole To know what t-is rights are 
and be able to adequately assert them withcu• competent 
counsel. Federal funding is needed. ~owever, IC~A ■ andated 
requirements on trioes to provide tree counsel ·snot the 
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answer. This Tri De could not afford ft and we~~ 1 ikef~ 
sutter a de tacto ter~inatfon of its Judicial a~thorlty. 
~ederaf ly tunded demonstration projects, aval alle to triDes 
on a voluntary oasis~ Is a Detter alternative. 

20. Because Judges are selected Dy a 1, memoe· ·ntertrioal 
consortium, and because triDal law places seve•e 
restrictions on removal ot judges, pol I tics p·a1s even less 
of a role In the Independence of trlDal courts •han It does 
In state or federal courts. The Tribal Council is committed 
to the Independence of Its tribal court. Sepa·atlon of 
powers does not guarantee an Independent Judlc'ary. Even 
under the U.S. Constitution, separation of powers did not 
provide expressly tor Judicial review. rhat has only 
occurred as a result ot executive and legislative branches' 
acquiescence to the authority of the Judicial lranch. rrlbes 
should have the freedom to reach the same result. 

21. No. Supreme Court and lower federal court decisions 
already provide tor tederal court review ot tr·oal court or 
government actions to determine of the tribe has exceeded 
Its Jurisdictional authority. further erosion ot tribal 
powers Is not warranted and Is counter to lmpcrtant and 
long-standing federal pol fcles.tavorlng tr Iba: selt
determlnatlon. 

22. No. 

25. None. 
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Non G.rca • Chairpcnon 
~~'111 S.rnckman • Vtee-Ch.irpenon 

Gary Arrison •Secretary 
~ D. Bcyan • Member 

Patrica Madueno • Member 
Melb.i Guerrero • Member 

Archie Kno• • Member 

500 llolEAAIMAN • IIIEEDLES. CALIF 92363 • iS191 J2S-'591 

February 10, 1988 

CERTIFIED - RETURN 
RECEIPT REQUESi'Eil 

Mr. Brian Miller 
Deputy General Counsel 
U. s. Civil Rights Commission 
Room 600 
Washington, DC 20425 

Dear Mr. Miller: 

SUBJECT: STATEMENT BEFORE THE CIVIL RIGHTS COM~ISSION 

Enclosed find the Fort Mojave Tribe's written statement 
to the u. S. Civil Rights Commission for inclusion with 
the testimonies received at the Commission's hearing of 
January 28, 1988, concerning the enforcement of the 
Indian Civil Rights Act (ICRA). 

It is our understa~ding that written statements are 
being accepted until February 28, 1988, and trust that 
the Tribe's position will be registered and recorded 
within the Commission's investigative report. 

Very truly yours. 

FORT MOJAVE TRIBAL COUNCIL 

NG:leh 

Enclosure 

cc: D. !lester, Fredericks & Pel cyger, Boulder, CO 
V. Mitchell, Inter-Tribal ·Council of Arizona. Irie. 
C. L. Henson. BIA-Colorado River Agency. Parker, AZ 
S. McCord, FM Tribal Court 
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STATEMENT OF NORA GARCIA, CHAir.PEP.SON 
FORT MOJAVE INDIAN TRIBE 
BEFORE THE UNITED STATES 

CIVIL RIGHTS COMMISSION 

Washington, D.C. 

January 28, 1988 

Chairman Pendleton and Members of the Commission, my name 

is Nora Garcia and I am the Chairperson of the Fort Mojave Indian 

Reservation. Our Reservation is located in the states of California, 

Nevada, and Arizona. Our Tribal government offices are in Needles, 

California. 

In August of 1987, the Chief Judge of the Fort Mojave 

Indian Tribal Court, Sheila McCord, presented testimony to the Civil 

Rights Commission on behalf of the Tribe in Flagstaff, Arizona. In 

her testimony, Judge McCord expressed the Tribe's interest in the 

scope of and motivation for the Commission's investigation into the 

enforcement of the Indian Civil Rights Act (ICRA). While the 

Commission has failed to respond-to our inquiries, we are committed 

to participating in the Commission's review of ICRA implementation. 

In my testimony, I wish to present several comments on ICRA enforce

ment on the Fort Mojave Reservation and some comments directed at the 

focus of today's hearing: the function of the Bureau of Indian 

Affairs (BIA) in ICRA enforcement. 

I. ICRA Enforcement on the Fort Mojave Rese-rvation 

At the outset, I feel it is important to reiterate an 

important point. Our Tribal government exercises its sovereign 
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authority consistent with the Constitution and By-Laws of the Fort 

Mojave Tribe and with ICRA. I asked our Chief Jud~e. Sheila McCord, 

to review her files for the last three (3) years to ascerta~n the 

number of complaints filed in our Tribal court system containing 

counts alleging violations of ICRA. Only one (1) case containing 

such a charge was found. That case. Barrackman v. Fort Mojave 

Tribal Council, No. CI-3032-85, Feb. ~985 1 involved a claim by a 

Tribal member that the Tribal Council violated the Fort Mojave 
\ 

Constitution by appointing three (3) council members following a 

successful recall campaign. The petitioner claimed a special election 

was required to fill the vacancies. Both Fort Mojave Tribal judges 

recused themselves from the case because of close blood ties to 

interested parties, and a visiting judge was brought in to hear the 

case. The .judge heard oral argument on the briefs for summary 

judgment and a written decision was rendered in fav,r of the Tribe. 

The case required an interpretation of our Cons~itution. The 

petitioner, Mr. Barrackman 1 did not appeal the decision. 

I would suggest to the Commission that the sparsity of 

complaints alleging ICRA violations is a good indication the Fort 

Mojave Tribal government operates with due regard for the rights 

of our members and non-Indian residents of the Reservation. 

Furthermore. when a civil rights issue is raised, our court system 

has demonstrated it will deal with such cases in an objective, 

competent fashion. 

The Fort Mojave Tribe is displeased with the Commission's 
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review of ICRA enforcement in tribal courts. We bristle at the 

implication that civil rights abuses are rampant i11 Tr.!bal courts, 

or at the suggestion that additional federal or state control is 

warranted to correct any alleged abuses. We are u,aware of any such 

widespread abuses. and we are certain they have not arisen in our 

court system. Moreover. we are concerned that the Commission does 

not understand the unique role of Tribal courts or. reservations. 

The U.S. Supreme Court noted the distinctive .character of Tribal 

courts in Santa Clara Pueblo v. Martinez. 436 U.S. 49 (1978). when. 

in rejecting federal court review of a Tribal court ruling on an 

ICRA claim, the Court stated: 

"Congress ,ay also have considered that resolution 
of statutory issues under i 1302 (ICRA). and 
particularly those issues likely to arise in a civil 
context, will frequently depend on ques~ions of 
tribal tradition and custom which triba1 forums 
may be in a better position to evaluate than federal 
courts. . . (W)e have also recognized that the 
tribes remain quasi-sovereign nations which. by 
government structure. culture and source of 
sovereignty are in many ways foreign to the 
constitutional institutions of the Federal and 
State Governments." 

In the absence of a sincere effort by the Commiss:on to understand 

our Tribal courts and customs. we question the co:pleteness of your 

investigatio!l. 

Finally, let me point out that the Fort ~ojave Tribe is 

committed to the development of a fair and efficient Tribal court 

system. Our Chief Judge, Sheila McCord, is Presi:ent of the 

Southwest Indian Court Judges Association. She is vigilant in her 
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efforts to improve Tribal courts on our Reservati~~ and in our 

region. Presently, Judge McCord is working to es~ablish a college 

to train Tribal court judges and she is negotiatir.3 with the 

faculty of the Arizona State University Law School to get law 

students to spend time on the Reservation serving as law clerks to 

the Tribal judges. The intent of Judge McCord~ ar.d the Fort Mojave 

Tribal Council, is to develop a Tribal court syste~ that resolves 

disputes arising on the Reservation consistent wi~h our customs, 

our Constitution and By-Laws and with due regard for the civil rights 

of all parties before our Court. 

II. The BIA Role in ICRA Enforcement 

It is apparent from the materials I received concerning 

this hearing that the Commission is interested in the BIA role in 

ICRA enforcement. As the April 1986 memorandum from Tim Vollman, 

Assistant Solicitor for Indian Affairs, recognizes, the BIA role is 

limited to review of 638 contracts and certain tr1bal council 

actions. The primary ICRA enforcement authority appropriately lies 

in tribal courts as the Supreme Court ruled in Martinez. 

We support Mr. Vollman's characterizati~n of the BIA's 

0role as one seeking to develop a program to enha~ce tribal 

institutions and encourage ICRA compliance. 0 However, recent BIA 

funding cut-backs have had a severe impact on tha~ objective and 

our tribal court and law enforcement programs. In the past year, 

we have had to absorb a decrease in our BIA ~rant to run and improve 

our Tribal Court. Our total annual tentative amo;nt for FY 88 for 
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our Tribal court is now only S3G,COO.OO. We have always been 

informed each Fiscal Year that funding would be decreasing but are 

not made aware until the last month of the Fourth '.~th) Quarter of 

the Fiscal Year that funds are available, thus causing a carry-over 

showing non-expenditure of funds. 

Although additonal funds have been secured to meet the 

deficit during the last two (2) years--FY 86/87, it is a recurring 

problem which causes a hardship on the staff as we11 as the Tribal 

government, i.e., lack of adequate training funds, planning, staffing 

cuts, etc. 

I have also been advised that our BIA la~ enforcement and 

training budget is to be reduced by an unidentifie1 percentage this 

year. l question this since more monies were appropriated this 

Fiscal Year for law enforcement programs. We urge the Commission to 

assist us in informing the President and Congress that creating a 

fair and efficient Tribal court system requires proper training and 

funding. The present Federal Indian Policy which suppo'i"ts Tribal 

self-determination is admirable in intent, but it is hollow without 

Federal assistance in developing the Tribal institutions essential 

to the implementation of the policy. The Fort Ho;ave Tribe strongly 

supports the protection of the civil rights of our Reservation 

residents, while they are on or off the Reservation; but Federal 

cut-backs in aid to our law enforcement and Tribal court programs 

reduce our ability to provide this protection. 

III. Conclusion 

On behalf of the Fort Mojave Tribe, I t~ank you for the 

471 

https://S3G,COO.OO


Esbibit No. 20 (cont.) 

opportunity to submit this testimony. If I can ~e of any further 

assistance to the Commission's investigation, or if I can answer 

any questions, please do not hesitate to contact ue. 

FORT MOJAVE IHD!AN TRIBE 

NG: 1eh 
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Ci-i1 Rights Commission 

Hearing on Indian Tribal 

Court systems and the 

Indian Ci-~1 Rights Act 

WRITTEN COMMENTS 

BY 

GEORGE AUBID, SR. 

CHIEF JUDGE 

MILLE LACS BAND OF CHIPPEWA INDIANS 

SUBMITTED: 

February 25, 1988 
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.:i.s Chief Judge of the Non-R_emo•rable Mille ta-:s Band of 
Chippewa Indians, I am devoted to the inherent r:;ht of bands, 
t=i::ies and individua:s to resolve dis;;:utes in tr::::al court. 

The Mille Lacs"Reservation is located in Cer.~ral Minnesota. 
Over six years ago we decided to adopt a seperat~=n of power 
form of government. Our government features an E:tecutive, 
Legislative and Judicial Branch. 

There is a fair and equitable system of chec;..s and balances 
among the three branches. The Band Assembly is -:..~e Legislative 
Branch of our government; all appropriations ori~inate in the Band 
Assembly and all laws are written by the Assembly. The Executive 
Branch includes a Chief and several Commissioners who execute 
and enforce our laws. The Judicial Branch is responsible for the 
interpretation of our laws and the adjudication== disputes. 

Each Branch is dependent upon the other two =-~dour government 
cannot operate properly if the powers of any Bra~:h are diminished. 

Therefore, any attack upon the Judicial Branc~ is an attack 
upon our government as a whole. Any attack upon :ur gover~Jnent is 
an attack upon our sovereignty. sovereignty is c·1r right and ability 
to control our own destiny. We existed as a sove=eign nation prior 
to the existence of the United States and we reta:.n and vigorously 

defend our sov~reign status. 

As a sovereign nation, we have the inherent r:ght to be self
governing. The Supreme Court has consistently Ur~eld our right 
to have a court system, and operate under our owr. system of laws. 

In 1832, the Supreme Court recognized that I~=ian tribes are 
independent political communities which retain tt:ir natural rights 
in matters of self-government. Worchester vs. Ge:rgia, 31 U.S. 
515 (1832). 

In 1896, the Supreme Court held that the Unit:d States Consti
tution does not apply to internal tribal matters. Talton v. Mayes, 
136 U.S. 376 (1896). 

Beginning in 1962,Congress began holding hea:-ings about possible 

abuses of discretion in tribal courts. 
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To r~medy these alleged abuses, Congress pa;3~s the Ind~an Ci,il 
Rights Act in 1368 (Title 24,~SC. Section 1301-~:;. This Act 
prcv:.ded thri:,al ccurt litiga:1t-s ·,1it"h nest of t:.e rights guaranteed 
in the f~rst ten amendments to the U.S. Ccnstit-ticn. Among the 
ci•ril rights which were conferred by the ICRA a:e the rights of free 
speech, press and assembly; protections against .::ir.easonable 
searches and seizures; the right to a speedy tr:al; the right to hire 
a lawyer in criminal cases; protections against 3elf-incriminations 
and cruel and inhuma:1 punishment; and the rights to equal protection 
and due process of law. (At Section 13021 

All of these rights are provided for in the :and Code of the 
Mille lacs Chippewa. Most of the guarantees are found in Chapter 
5 of our Code which deals exclusively with civi: rights. 

A portion of the Statute follows: 

Section l: Indi•ridual Freedcm under 3and La·.;. The Band Assemi::l·.r 
for the )!i lle Lacs Band of Chippewa Indians, i::. '::<ercising the -
powers of self-government is now and hereafter ~:Jhibited from 
enacting any Ordinance which prohibits the free exercise of religion 
or abridging the freedom of speech or of the press or the rights 
of the people to peacable assembly and to petiti:n for a greivance. 

Section 2: Individual Protections under Ba~= Law. The Band 
Assembly for the Mille Lacs Band of Chippewa Indians, in exercising
the powers of self-government is now and hereaftar prohibited from 
adopting any Ordinacne which violates the rights of the people 
to be secure in thier persons, houses, papers a~= effects against 
the unreascnable search and seizures. ~.n, warra~t shall be founded 
-.:pen prcl:able cause suppoerted by oath or ~ffir:r,,:i.on. 

Section 2.01: No judicial officer, but upon ?robable cause, 
oath or affirmation shall issue any warrant, Sai~ warrant shall 
describe the place to be searched and the person or thing to be 
seized. 

Section 3: Prohibition against Double Jecpar1y. The Band 
Assemlby for the Mille Lacs Band of Chippewa !nd:ans, in exercising
the powers of self-government is now and hereafter prohibited from 
adopting any Ordinance subjecting any person for the same offense 
to be twice put in jeopardy. 

Section 4: Self~Incrimination in Criminal Proceeding. The 
Band Assembly for the Mille Lacs Band of Chippewa Indians, in exercising 
the powers of self-government is now and hereafter prohibited from 
adopting any Ordinance which compels any person in any criminal 
case to be a witness against himself. 

Section 5: Expropriation of Private Property. The Band Assembly 
for the Mille Lacs Band of Chippewa Indians, in exercising the 

475 

https://ffir:r,,:i.on


Exhibit No. 21 (cont.) 

Section 5: (continued) powers cf self-governme:-:: is new a:id 
hereafter proh.:.l::ited from adopting any Ordinance ·,:;:;..,;:h ccn::iscates 
any private property for public use without Just ==mpensati~n. 

Section 6: !ndi,1idual Rights during judicial. ?=oceedi:-.gs. 
the Band Assembly for the Mille Lacs Band of Chippewa India:is, 
in exercising te powers of self-government is now and hereafter 
prohibited from adopting any Ordi:iance which denies to any person 
i:i a criminal and civil proceeding to the right tc a speedy and 
public trial, tc be informed of the nature and ca·~se of the accusation, 
to be confronted with the witnesses against him, t: have compulsory 
process of obtaining withnesses in his or her favc=, and at his 
or her own expense, to have th assistance of counsel for his or 
her defense. 

Section 7: Bails, Fines and Penalties. The Ba:-.d Assembly for 
the Mille Lacs Band of Chippewa Indians, in exercising the pcwers 
of self-government is now and hereafter prohibited from adopting 
any Ordinance which requires excessive bail, imposes excessive 
fines inflicts cruel and unusua: punishments and in no event imposes 
for conviction of any one offense any penalty or ;;:·~riishment greater 
than imprisionment for a term of six month or a fine of S500.00 
er both. 

Section 8: Due Process of Band Law. The Band ~ssembly for 
the Mille lacs Band cf Chippewa Indians, in exerc~sing the powers
9f self-government is new and hereafter prohibited from adopting 
~ny Ordinance which denies to any person within its jurisdiction 
the equal protection of its laws or deprive any pe=son of liberty 
or property withou~ due process of law. 

Section 9: Bills cf Attainder. The Band Asse~~ly of the Mille 
Lacs Band of Chippewa Indians, in exercising the pcwers cf self
gpvernment is now and hereafter prohibited frirn ad:pting any Ordinance 
of attainder or ex-pose facto law. 

Section 10: Rights to Trial by Jury. The Ba:-.~ Assembly of 
the Mille Lacs Band of Chippewa Indians, in exercising the powers
of self-government is now and hereafter prohibited f=om adopting 
any Ordinance which denies to any person accused cf an offense 
punishable by imprisonment, the right upon request tc a trial by 
jury of not lessthat six persons. 

Section 10.01: The Band Assembly of the Mille Lacs Band of 
Chippewa Indians, in exercising the powers of self-;overnment is 
now and hereafter prohibited from adopting a:iy Ordinance which 
denies the privilege cf the writ of habeas corpus :ram any united 
States Federal District or Appeals Court. 

The Mille Lacs Ba~d feels strongly that the IC?>. remedied any 
problems Tribal Court were ha,ing and that any additional legilation 
would infringe on the Bands right to be self-gover~ing. 
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Again, the supreme Court upheld the right c: :ndian Tribes 
to adjudicate disputes in Santa Clara Pueblo v. :-:ar::inez, 436 U.S. 
49 .11378.f. That case interpreted the ICRA as :r.ea:-,.:.:ig that when 
a tribe violates a person's rights., that persc~ can seek Federal 
review only if he is being wrongfully detained. This is in accordance 
with Section 1303 of the Act which states: 

"The privilege of the right of habeas corpus shall 
be available to any person, in a Court of tte United 
States, to test the legality of his detentic:i by 
order of an Indian tribe," 

Hence, the intent of Congress, as interpreted by the Supreme 
Court, was to only get involved in the decisions of Indian courts 
if someone is wrongfully jailed. 

Any amendments to the ICRA would be a disser·:ice to Indian 
tribes. In 1968, Congress achieved two goals i:·; ;;:assing the ICRA. 
First, it imposed upon the tribes parameters fer t~eir court systems. 
Second, it guaranteed the right of tribal courts to exist into 
perpetuity. 

It is the position of the Mille Lacs Band tr.~t any compromise 
of these two initial goals would be an aggregio•~s er-ror by Congress. 
The ICRA struck a nice balance, Congress got its civil rights laws 
i:ito tribal court. The tribes get the right to ;;:er~anently operate 
their Court systems. 

Should Congress impose more civil rights la~s upon tribal court, 
it will be infringing on the tribal right to se:=-gcvernment which 
is the coernerstone of Federal-Tribal relations. Should Confress 
attempt to eliminate tribal courts, it will have broken a promise 
to the Indians. 

It Was our impression that breaking promises ::a Indians was 
out of fashion in this Century. 

As o people, we have different folkways and ~-ores from the 
predominant white society. Consequently, we have cultural and 
traditional matters which can only be heard in cur court system. 
No other tribunal in the world can make decisior.s which interpret 
our ancient laws and age old traditions. 
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We believe that mankind constantly searches for truth. We 
as a people need some tribunal in our midst to seek truth. If 
you remove a court from a community, you remove the comminity's 
ability to ferret out truth and purge itself. 

We also believe that mankind seeks justice. We enjoy the 
rights to dispense justice. Many of our Band members, don't 
believ.e justice is possible in the white man's court. We believe 
our Band Court satisfies a need for justice amcng our people. 

Therefore, the Mille Lacs Band Court is on complete compliance 
with the ICRA, and the Court is a fundamental element of our 
government as well as our best forum for seeking truth and justice. 

Further legislation is not needed and we will oppose any 
further restrictions on our court system and our right to be 
self-governing. 

In addition, the Mille Lacs Court concurs wi~h the testimony 
given by Daniel Getches at the hearing before the Senate Select 
Committee on January 22, 1988. We support the concept of a 
National Indian Justice Center which would train our.judges 
and staff. We support the Amelioration for judicial funding 
by the BIA, we feel the need for greater funding on a daily 
basis and urge Congress to instruct the BIA to place our needs 
at a higher position on the list of priorities. We support 
the increase of criminal jurisdiction by tribal courts. A mechanism 
which would allow us to retrocede Public Law 280 with greater 
ease is needed. We suppo~t a Tribal-State Cooperative Jurisdiction 
Act. We would like to work with the State of Mi~nesota and 
be assured that our courts are shown the proper respect by the 
State. We agree that CFR courts should be elimi::ated. Finally, 
we agree that the federal government must curtail its plenary 
powers and respect the so'lereignty of the India::: tribes and 
bands. 
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