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THE UNITED STATES COMMISSION ON CIVIL RIGHTS 

The United States Commission on Civil Rights, first created by 
the Civil Rights Act of 1957, and reestablished by the United 
States Commission on Civil Rights Act of 1983, is an 
independent, bipartisan agency of the Federal Government. By 
the terms of the 1983 act, the Commission is charged with the 
following duties pertaining to discrimination or denials of the 
equal protection of the laws based on race, color, religion, 
sex, age, handicap, or national origin, or in the 
administration of justice; investigation of individual 
discriminatory denials of the right to vote; study of legal 
developments with respect to discrimination or denials of the 
equal protection of the law; appraisal of the laws and policies 
of the United States with respect to discrimination or denials 
of equal protection of the law; maintenance of a national 
clearinghouse for information respecting discrimination or 
denials of equal protection of the law; and investigation of 
patterns or practices of fraud or discrimination in the conduct 
of Federal elections. The Commission is also required to 
submit reports to the President and the Congress at such times 
as the Commission, the Congress, or the President shall deem 
desirable. 

THE STATE ADVISORY COMMITTEES 

An Advisory Committee to the United States Commission on Civil 
Rights has been established in each of the 50 States and the 
District of Columbia pursuant to section 105(c) of the Civil 
Rights Act of 1957 and section 6(c) of the United States 
Commission on Civil Rights Act of 1983. The Advisory 
Committees are made up of responsible persons who serve without 
compensation. Their functions under their mandate from the 
Commission are to: advise the Commission of all relevant 
information concerning their respective States on matters 
within the jurisdiction of the Commission; advise the 
Commission on matters of mutual concern in the preparation of 
reports of the Commission to the President and the Congress; 
receive reports, suggestions, and recommendations from 
individuals, public and private organizations, and public 
officials upon matters pertinent to inquiries conducted by the 
State Advisory Committee; initiate and forward advice and 
recommendations to the Commission upon matters in which the 
Commission shall request the assistance of the State Advisory 
Committee; and attend, as observers, any open hearing or 
conference which the Commission may hold within the State. 
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The New Mexico Advisory Committee submits this summary 
report for the purpose of advising the Commission on the 
implementation in New Mexico of the Immigration Reform and 
Control Act of 1986. 

The report summarizes information received at a 
community forum conducted by the Advisory Committee at the 
Convention Center in Albuquerque on June 25, 1987. The 
meeting was well attended by the general public and received 
extensive media coverage. The Advisory Committee sought a 
balance in perspective by inviting participation from 
government officials, community organizations, employers,
immigration attorneys, and other knowledgeable citizens. 

The Advisory Committee unanimously approved (11-0)
submission of the report to the Commissioners, and although it 
is not an exhaustive study, believes it will add to the body
of useful information being collected by the Commission on 
implementation of the new law. 
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Vincent J. Montoya, Chairperson
New Mexico Advisory Committee 
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I. INTRODUCTION 

In 1986, after more than 5 years of debate, the Congress 

enacted a major revision of the Nation's immigration laws. 

The Immigration Reform and Control Act of 1986 (IRCA)l was 

signed into law by President Reagan on November 6, 1986. It 

is the most comprehensive reform of United States immigration 

law since 1952. 

The IRCA has two provisions of particular relevance with 

respect to civil rights: employer sanctions for hiring aliens 

not authorized to work in the United States and amnesty for 

undocumented aliens who have resided i·n the United States 

continuously since January l, 1982, or who have worked in 

agriculture for a requisite period of time. The law also 

contains an amendment outlawing discrimination on the basis of 

national origin or citizenship status. 

It is unlawful to hire, recruit, or refer for a fee a 

person knowing he or she is an "unauthorized alien,"2 or to 

continue to employ a person hired after November 6, 1986, 

knowing the person is no longer authorized to work in the 

United States.3 A key element of assuring compliance with the 

new law is the employment verification procedure and 

lpub. L. No. 99-603, 100 Stat. 3359 (1986} (codified as 
amended in scattered sections 8 USC S 1101 n.t.} (also known 
as the Simpson-Rodino Immigration Act}. The text of the 
provfsions of the Act discussed in this report can be found in 
Appendix A. 
2s u.s.c. § 1324A (a}(l}. 
3s u.s.c. § 1324A (a}(2}. 
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recordkeeping requirements. Employers are now required to 

examine certain types of documents to verify that the job 

applicant is eligible to work in the United States.4 

The employer is then required to complete a one-page form 

(I-9} which attests that he has examined the necessary 

documents. The applicant must also sign the form, stating 

that he is either a U.S. citizen, permanent resident, or 

otherwise authorized to work.5 Employer sanctions for 

violations of unlawful employment may result in fines ranging 

from $250 to $2,000 for each unauthorized alien; for the 

second violation, from $2,000 to $5,000 for each violation; 

and for the third and subsequent violations, from $3,000 to 

$10,000 for each unauthorized alien.6 

Two classes of undocumented aliens are entitled to the 

benefits of legalization (amnesty}: aliens who resided 

unlawfully in the United States prior to January l~ 1982, and 

special agricultural workers. Under the first category, an 

alien must establish that he entered the U.S. prior to January 

l , l 9 8 2 , and that he has res i ded conti nu ous l y i n the U.. S . i n 

an unlawful status since that date.7 Eligible applicants must 

apply no later than May 4, 1988.8 Agricultural workers who 

can establish that they performed seasonal agricultural 

----------------4a 
Sa 
6a 
7a 
Ba 

u.s.c. I1324A 
u.s.c. 1324A 
u.s.c. 1324A 
u.s.c. 1255A 
u.s.c. § 1255A 

(b}(l}.
(b}(2}.
(e}(4}.
(a}(2}(A}. 
(a}(i }(A}. 
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services in the United States for at least 90 days during the 

12~month period ending on May l, 1986, are also eligible for 

legalization.9 They must apply for amnesty no later than 

November 30, 1988. 

Another provision in the new law provides protection for 

certain U.S. citizens and intending citizens who have been 

discriminated against based on their national origin or 

citizenship status. This section applies to employers of four 

or more persons and prohibits discrimination in both hiring 

and firing.10 Penalties may include orders to hire, backpay, 

civil penalties up to $2,000, and attorneys' fees.11 

On June 25, 1987, the New Mexico Advisory Committee to 

the United States Commission on Civil Rights convened a public 

forum in Albuquerque to obtain views and information 

concerning the civil rights impact of this new legislation in 

the State. The Advisory Committee was interested in learning 

about real as well as potential problems of discrimination 

which might result from its implementation. The forum 

consisted of three panels addressing each of the following 

topics: 

Implementation of Immigration Reform in New Mexico 

Immigration Reform: Policy and Legal Issues 

Immigration Reform: Impact on Employers 

98 U.S.C. § 1160. (The so-called Schumer Amendment).
lOg U.S.C. § 13248 (a)(3). (The so-called Frank Amendment).
llg U.S.C. § 13248 (g)(2). 

https://firing.10
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Among those making formal presentations and responding to 

Advisory Committee questions were officials of the U.S. 

Immigration and Naturalization Service (INS), the Equal 

Employment Opportunity Commission, the Mexican Consulate in 

Albuquerque, private attorneys, social serYice agencies, 

representatives of business and industry, and others directly 

involved in the law's implementation. 

A full transcript of the public forum is available for 

review at the Commission's Western Regional Division office in 

Los Angeles. This report consists of a summary of the 

proceedings, based entirely on the transcript. Because it is 

concise and intended only as a summary, it does not purport to 

include all of the information provided at the forum. 

Following this summary is a brief overview of some of the 

major concerns expressed by forum presenters and some 

potential issues for further Commission inquiry. 

II. PANELS AND PRESENTERS 

This section of the report summarizes the presentations 

made at the forum. The names of individual presenters, their 

topics and order of appearance were as follows: 
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IMPLEMENTATION OF IMMIGRATION REFORM IN NEW MEXICO 

Douglas Brown 

Mr. Brown is Officer in Charge of the Albuquerque office 

of the U.S. Immigration and Naturalization~Service. He 

briefed the Advisory Committee on the implementation of the 

Immigration Reform and Control Act of 1986. Less than 2 

months into the program (June 1987), he stated, the INS had 

received 163,000 applications for legalization and distributed 

more than 2,000,000 applications to persons at legalization 

offices nationwide. In New Mexico .alone, he added, 1,330 

applications for legalization had been processed as of May 5, 

1987. The employer sanctions provisions that Mr. Brown 

referred to as "the crux of enforcement legislation," have had 

"the desired effect, with the number of persons attempting 

illegal crossings into the U.S. southern border dropping more 

than 40 percent since the passage of the bill." According to 

Mr. Brown, the major factor in this decline is the knowledge 

that illegal aliens will have difficulty finding employment in 

the United States because of employer sanctions. 

Mr. Brown then described efforts to educate employers 

about the new law. Seven million informational handbooks had 
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been mailed nationally, with a target date of July 1987 for 

reaching all employers. In New Mexico, 52 presentations had 

been made by the INS to employers (over 2,000 nationally); in 

addition, newspaper, radio, and television coverage has 

expanded this outreach effort. 

Mr. Brown told the Committee that employees hired on or 

after November 7, 1986, had to have on file with their 

employers a form (commonly referred to as the I-9), verifying 

their legal status to work. He added: "We believe that the 

enforcement provisions of this law will open some 3 million 

new jobs for U.S. citizens and permanent residents of the 

United States." He concluded by stating that the "immediate 

inconvenience ... of the additional paperwork felt by employers, 

will be well worth it". 

In response to questions from the Advisory Committee, Mr. 

Brown provided additional information: 

- The New Mexico legislature has passed a new law, "probably 

the strongest in the United States," prohibiting unauthorized 

agencies from representing aliens in immigration matters. 

- No grace period will be allowed for aliens to apply for 

amnesty status. If they do not apply before May 4, 1988, the 

process will be closed. This is in the law as currently 
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written. 

- The individual INS districts do not have discretion in 

determining eligibility questions which might involve family 

unity. "There is not that kind of discretion. The law reads 

that each person must show eligibility is their right," Mr. 

Brown told the Committee. 

- The INS has created administrative regulations to implement 

the IRCA. These regulations do allow some discretion in terms 

of apprehension policies. For example, the INS may 

selectively prioritize certain groups of undocumented persons 

for aggressive enforcement of deportation proceedings. 

According to Mr. Brown, apprehending housewives or wives with 

small children is "the very lowest priority." 

- Persons hired after November 6, 1986, are eligible to work 

provided that they declare on their I-9 form that they are 

going to apply for amnesty. Under a special rule, they are 

given automatic authorization until September 1, 1987, to 

continue their employment. After that date, they must obtain 

a work authorization permit from the INS. Unfamiliarity with 

this rule has causeq some employers to request employee 

documentation before this date and threaten to unnecessarily 

terminate workers. 
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- The Albuquerque INS office has only two persons available to 

go out and speak to employers. Because of the large numbers 

of ranches and farms in New Mexico, individual contact with 

each is impossible. However, the INS is working with the New 

Mexico Farm Bureau to set up regional meetings in rural areas. 

- The law makes no exclusions for Indian reservations. 

Therefore, employer sanctions are applicable to the tribes, 

although Mr. Brown told the Committee that "we probably don't 

have the authority" to audit the personnel records of 

sovereign Indian nations. 

- Most requests for seminars on employer sanctions have been 

initiated by the New Mexico Employment Security Division, 

which also hopes to assume the responsibility for verifying 

the employment eligibility of workers (thereby relieving 

employers of this burden). 

- The Special Agricultural Workers (SAWS) provisions of the 

new law are working well in New Mexico. The U.S. Department 

of Agriculture has included in its list of eligible crops 

certain products unique to New Mexico, including green 

chilies. Any agricultural worker entering the U.S. by June 

19, 1987, is eligible to apply for agricultural worker status 

without having to return to Mexico to file an application 

there. 
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Andrew Lopez 

Mr. Lopez is a supervisor with the Albuquerque Office of 

the Equal Employment Opportunity Commission (EEOC). He noted 

that the new immigration law has a provision that prohibits 

discrimination based on citizenship status.12 It is enforced 

by the Office of Special Counsel, U.S. Department of Justice. 

The EEOC will continue to handle cases of discrimination based 

on national origin for employers of 15 or more persons under 

Title VII of the Civil Rights Act. 

The IRCA provides that it is an unfair 

immigration-related employment practice to discriminate 

against an individual based on national origin or, in the case 

of a citizen or intended citizen, because of citizenship 

status. A Special Counsel in the Department of Justice is 

charged with enforcing these antidiscrimination provisions. 

The procedure requires the filing of a charge within 180 days 

of the alleged unfair practice. Within 120 days after receipt 

of the charge, the Special Counsel must investigate and 

determine whether there is reasonable cause to believe the 

charge is true. If the Special Counsel has not filed a 

complaint before an administrative law judge within 120 days, 

12see page 3. 

https://status.12
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the individual may file his own complaint directly with the 

judge. If the judge determines that a violation has occurred, 

he must issue an order requiring the employer to cease and 

desist from the unfair practice. The order may also require 

the hiring of the individual adversely affected, as well as 

backpay. The order will also impose a $1,000 penalty for each 

individual discriminated against ($2,000 in the case of a 

second violation). Any order of an administrative law judge 

is subject to judicial review in an appropriate circuit court 

of appeals. The Office of Special Counsel was established on 

April 21, 1987. 

According to Mr. Lopez, a Federal district court held on 

April 14, 1987, that the prohibition of discrimination against 

intending citizens applied to illegal aliens who would qualify 

and intended to apply for legalization and citizenship, even 

though they had not yet started the application process. The 

case affirming this, League of United Latin American Citizens 

v. Pasadena Independent School District,13 is extremely 

significant, according to Mr. Lopez. The case involved an 

employer who fired several illegal aliens hired prior to 

November 6, 1986, because they had provided false social 

security numbers. The judge acknowledged that this personnel 

13662 F. Supp. 443 (S.D. Tex. 1987). 
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action might be justified under normal circumstances, 

according to Mr. Lopez. However, he added, because of the 

immigration reform act, current employment practices will have 

to be reconciled with new rights established under the act. 

Mr. Lopez noted that the new law also requires the 

Comptroller General of the United States to issue a report 
~ 

each year (for 3 years) to determine whether discrimination is 

occurring as a result of employer sanctions. Mr. Lopez also 

told the Committee that a person cannot file a charge with 

both the EEOC and the Office of Special Counsel on the same 

set of facts unless the EEOC charge 1s dismissed without merit 

or for failing to meet the scope of Title VII. 

Robert Henderson 

Mr. Henderson serves as deputy director of the Catholic 

Social Services agency in Albuquerque. He informed the 

Committee that Catholic Social Services of Albuquerque has 

been involved with immigration refugee work since the early 

196Os. The underlying goal and purpose of the agency is the 

strengthening of the family unit~ 

In January 1987, the agency began its community education 

efforts concerning the immigration reform law. Between 
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January and early May, approximately 2,000 persons were 

contacted. When the law went into effect on May 5, 1987, the 

outreach process was continued and expanded. 

Catholic Social Services provides assistance to 

individuals in the amnesty application p-rocess as a part of 

the United States Catholic Conference, which has a Memorandum 

of Agreement with the INS. This provides the agency with the 

status of a Qualified Designated Entity (QDE}. This 

designation allows it to prep.are amnesty applications, 

although they still require submission to, and approval by, 

the INS. According to Mr. Henderson, the agency has 5 staff 

members and is relying on approximately 20 volunteers to 

assist in interviewing and assisting applicants. 

The first priority is the handling of what Mr. Henderson 

referred to as "30-day cases." Those involve individuals who 

have been apprehended by the INS and have received a letter to 

show cause why they should not be deported. Instead of a 

year, these persons must satisfy legalization requirements in 

30 days or face deportation. 

Mr. Henderson continued his presentation by outlining 

several major areas of concern with the new law. First, large 

numbers of people have a level of literacy which does not 
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allow them to understand the amnesty application forms or the 

process. Second, certain groups will face a greater burden of 

paperwork, expense, and possible exclusion from the law. 

Among these are immigrant housewives who have come into the 

country after their husbands. They may have children here who 

are U.S. citizens. In these cases, it is very often the wife 

who is the family member not eligible for legalization. 

Third, because the application process is on an 

individual basis, children who are minors must fill out 

separate forms, although they are part of one family unit. 

This creates additional work and expense. Fourth, the INS 

regulations allow an applicant to have a maximum of three 

misdemeanors before their applications will be denied. In New 

Mexico, this covers a variety of petty offenses, such as 

traffic tickets, littering, and disorderly conduct. This 

could create a serious hardship for many people. 

Finally, there is continuing anxiety on the part of 

undocumented aliens regarding the use of the information 

gathered in the amnesty application process. While there is a 

good faith effort within the INS not to share this information 

with other agencies, persons are fearful that they may be 

prosecuted for failure to pay back taxes or for other possible 
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violations 11 where they may not have fulfilled the letter of 

the law. 11 Mr. Henderson concluded by remarking that his 

agency has had 11 an extremely good working relationship 11 with 

the Albuquerque INS office. 

IMMIGRATION REFORM: POLICY AND LEGAL ISSUES 

John Lawit 

Mr. Lawit is an attorney in private practice in 

Albuquerque who specializes in immigration and nationality 

law. He began his presentation uy clarifying two issues 

raised by previous forum presenters. With respect to the 

matter of amnesty disqualifications based on misdemeanors, he 

told the Committee that the Federal Register definition refers 

to 11 crimes committed in the United States punishable by 

imprisonment for a term of one year or less, but more than 

five days, regardless of the term such alien actually served, 

if any. 11 What this means, he emphasized, is that there is no 

requirement that there be actual jail time for a misdemeanor 

to disqualify someone for eligibility. He explained: 11 In 

this State, littering, spitting on the sidewalk, receiving a 
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parking ticket are all misdemeanors, and theoretically if the 

immigration service so chooses, people ca·n be disqualified for 

legalization simply by having been issued three parking 

citations." 

Mr. Lawit also told the Committee that there is no 

statute of limitations for the timeframe within which these 

crimes were committed. He suggested seeking a congressional 

amendment of this "very unnecessary and unjust penalty." 

His second point dealt with the appellate process for 

persons denied legalization status, which he described as "an 

extremely difficult one." If a person receives a denial from 

the INS legalization center in Dallas, there is an 

administrative appeal to the INS in Washington, D.C. However, 

only 30 days are allowed for filing of the appeal. In complex 

immigration matters, Mr. Lawit continued, 11 30 days is no time 

at all." If the appeal is denied at the administrative level, 

"there is no access provided into the Federal district court," 

he asserted. 

Mr. Lawit then told the Advisory Committee that when 

immigration reform was first introduced in the Congress, he 

began to receive "a disturbing series of phone calls ... 

concerning individuals who had been let go by employers who 
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feared employer sanctions." The problem, he explained, is 

that most employers do not understand the technical provisions 

relating to amnesty eligibility. They believe that they must 

receive written documentation from the INS in order to allow 

an illegal alien to continue working. Until September 1987, 

no such authorization was required. 

When individuals apply for legalization under the !RCA, 

it is their burden to prove that they will not become a public 

charge. But, according to Mr. Lawit, misunderstanding by some 

employers of this same law is resulting in the loss of jobs 

that would best demonstrate the aliens' financial ability to 

support themselves. 

He pointed out that only 50 percent of his clients are 

Hispanic. Yet, he has not received "any call from a 

non-Hispanic who had been threatened with termination as a 

result of the fact that this new law has passed." He 

concluded that the greatest suffering (under employer 

sanctions) is being endured by people from Mexico and Central 

and South America. Mr. Lawit, therefore, proposed delaying 

implementation of employer sanctions until the end of the 

legalization period. 

The new law provides that one of the best sources of 
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documentation that an applicant can provide is a letter or 

affidavit from employers. However, Mr. Lawit contended, 

employers are reluctant to cooperate for fear of their being 

discovered in violation of the internal revenue code. 

In responding to questions from the Advisory Committee, 

he elaborated on the appeals process under the amnesty 

provisions of the new law: 

The nature of the appellate process is such that 

once you go through the brief appellate period 

before the board in Washington, in order to even 

raise the question concerning the eligibility 

for legalization, you have to have already gone 

through a deportation hearing. You have to have 

already been found deportable--therefore if you 

lose your appeal, you are gone. You've got one 

step on the boat, so to speak, and one foot in 

the courtroom at the same time. 

Sarah Reinhardt 

Ms. Reinhardt is an immigration attorney who recently 

wrote a book on the new immigration reform law. She also 

provides legal assistance to Catholic Social Services in 

Albuquerque. 
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Ms. Reinhardt began by discussing the problem of 

"splitting of families" which may occur under the new law. 

She gave the example of a family of five, where four members 

may be eligible for amnesty, but the father, because he 

returned to Mexico for a brief period as a result of death in 

the family, would be ineligible.14 

Because the family is from Mexico, it would take a 

minimum of 7 or 8 years to help that one ineligible family 

member reunite with the rest of his family, under existing 

immigration regulations. The U.S. Congress, Ms. Reinhardt 

declared, needs to come to grips "with the problem of 

separation of families." 

Another problem, she added, applies to aliens who are 

parolees or are involved in exclusion proceedings. Their 

status has not been addressed in the regulations except in "an 

extremely narrow fashion." She also expressed concern about 

housewives who have not worked outside the home. There is a 

general presumption that many women entered this county only 

after their husbands had been working in the United States for 

many years. The perception exists that their husbands ~sent 

for them" and their children only upon learning of the amnesty 

program. "I don't think that's true," she told the 

l4under the !RCA, to be eligible for amnesty an individual is 
required to have resided illegally in the U.S. on a continuous 
basis since January 1, 1982. 

https://ineligible.14
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Committee. Ms. Reinhardt also expressed concern that aliens 

in rural areas have insufficient information about the amnesty 

program and face many obstacles in securing legal assistance 

to file their applications. This will impede applications 

from qualified persons in remote communities, she added. 

Lack of consistency among States in defining the severity 

of crimes is another issue. In Texas, driving while 

intoxicated (DWI) is a felony, and one conviction will 

disqualify an applicant for amnesty. In New Mexico, where DWI 

is a misdemeanor, the same result would not apply. There is 

great unevenness throughout the country, and the IRCA 

regulations should have incorporated clearer definitions, 

according to Ms. Reinhardt. 

In her remarks before the Committee, Ms. Reinhardt 

contended there are other problems with the new law. First, 

an alien deported after 1982 is statutorily ineligible for 

amnesty. However, in many cases, these individuals were not 

presen~ for their hearings. Second, in many cases, the fact 

that a child received cash public assistance can be held 

against the parent, thereby making the parent ineligible for 

amnesty. As the child may be a U.S. citizen, this is 
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"inherently unfair." Third, the appeals process for a denied 

amnesty application is confusing and lengthy. The only 

opportunity for judicial review comes through deportation 

proceedings. "You almost have to beg or trick the immigration 

service to 'please put me into [deportation] proceedings so I 

can please appeal this issue'," said Ms. Reinhardt. 

Fourth, persons detained by the Border Patrol may not be 

asked the appropriate questions to determine their eligibility 

for amnesty. They may be summarily removed from this country, 

even though they meet eligibility criteria. 

Ms. Reinhardt concluded by expressing concern about the 

trend of removing authority from district INS offices and 

transferring it to the regional legalization centers. This 

creates a situation where it is difficult to resolve 

problems. "There is no calling a person and asking 'What was 

wrong?' They have no phone numbers. You cannot get through 

to them," said Ms. Reinhardt. 

In response to an Advisory Committee inquiry, Ms. 

Reinhardt stated there is a bill pending in Congress to 

address the family unity problem, "although apparently many 

members of Congress feel that this is a problem that should be 

addressed by [the] INS and they are very reluctant to deal 

with it legislatively." 
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Ms. Astrid Galindo Sardoz 

Ms. Galindo is the Mexican Consul in Albuquerque. She 

began her remarks by reminding the Committee that there is 

great movement of persons between Mexico and the United States 

"in both directions." Because of this, she said, Mexicans are 

very conscious of the effects of the new immigration reform 

law. All of the Mexican consulates in the United States are 

monitoring its implementation, she added, "in accordance with 

international law and with the consulate convention in force" 

between the two countries. 

As a result of close communications with Mexican workers, 

her office is aware of the problems confronting·those persons 

attempting to adjust their status. These include: 

disqualification due to misdemeanors, reluctance of employers 

to issue affidavits, and financial problems for large families 

in covering the fees required by the INS for legalization. 

Also, these families do not request public assistance for fear 

of jeopardizing their eligibility. Thus, said Ms. Galindo, 

their financial troubles are compounded. 

She told the Committee that many studies have concluded 

that the employment of undocumented workers is beneficial to 
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the United States economy. "It is well known that you as 

citizens do not like to do hard, unskilled labor and in many 

instances ... prefer to receive unemployment benefits," stated 

Consul Galindo. Because of their status, many undocumented 

workers "are in constant fear and are subject to 

discrimination and violation of human rights and fundamental 

freedom," she added. 

She concluded her remarks with the following observation: 

I believe that the economic structure of this 

country is strong and that progress and 

development cannot be stopped. Within the 

framework of that economic structure are the 

immigrant workers, whether documented or 

undocumented, and this is a reality. This 

structure cannot allow absurd violations of 

personal dignity and human rights of those 

persons who render valuable services for this 

country. 

In responding to questions by the Advisory Committee, 

Consul Galindo maintained that employers are reluctant to give 

affidavits to legalization applicants verifying their 
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employment history. "The employers usually haven't been 

complying with the wage and hour [laws]," she observed. 

IMMIGRATION REFORM: IMPACT ON EMPLOYERS 

Bob Tinnin 

Mr. Tinnin is an attorney representing the New Mexico 

Association of Commerce and Industry. His presentation (as 

well as the others on this panel) related specifically to the 

employer sanctions provisions in the !RCA. 

Mr. Tinnin reported to the Advisory Committee that in New 

Mexico, "contrary to what I have read elsewhere ... there [do] 

not seem to be any real major problems other than those which 

relate to concern by employers regarding the burdens which 

will be placed upon them with regard to recordkeeping and 

monitoring ... and concerns and confusion because of the lack of 

education." He suggested that there be an extension of the 

time period for employer education (before employer s&nctions 

are enforced) because "there are many employers out there who 

know that this act is there, but they still really don't know 

what they need to do to comply with it." 
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Mr. Tinnin then provided the Committee with a list of his 

concerns relating to the new law. He prefaced these by 

suggesting that the legislation was enacted hurriedly and the 

regulations were not well drafted because there was "not 

enough time." The first issue he cited involved a potential 

conflict between the immigration reform law and Title VII of 

the Civil Rights Act. The former allows employers to favor 

citizens in employment while under Title VII, EEOC may well 

find this to be an illegal violation. A second problem is 

caused by the lack of subpoena requirements in the immigration 

law. Mr. Tinnin advised the Committee: 

I don't think under any piece of legislation, no 

matter what the intended purpose is in the 

country, we want to get to the point where the 

government can come any time they want to and 

look into your private business. They've got to 

have probable cause to do so, and I think you 

will probably see litigation in this particular 

area. 

Another danger in the law, according to Mr. Tinnin, is 
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created by the necessity of maintaining the I-9 information on 

individual employees. Once again, EEOC may tell employers 

that they are collecting nonrelevant information in possible 

violation of Title VII. Such information might include race 

and age and be necessary only to demonstrate compliance with 

the immigration law. 

Mr. Tinnin also told the Committee that there are no 

provisions in the new law for conciliation procedures before 

the issuance of a complaint against an employer. This, he 

observed, is a significant and inexplicable omission in the 

employer sanctions portion of the !RCA. 

Mr. Tinnin proceeded to describe other aspects of the 

antidiscrimination provisions which he felt were defective. 

These include: inadequate time for hearing preparations, 

allowing full hearings for frivolous complaints, and concerns 

by employers that they must determine the authenticity of 

documents provided by employees. 

In response to an Advisory Committee member's question, 

Mr. Tinnin expressed the opinion that illegal layoffs by 

employers unfamiliar with the new law would more likely occur 

among small employers and those who operate "fly-by-night" 

businesses. He also observed that there is "mass confusion" 
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among employers, in large measure due to the fact that the 

final IRCA regulations have yet to be issued, "so it's hard to 

tell people what their ultimate obligations are going to 

be .... " 

Jack Ruggs 

Mr. Ruggs is the executive vice president of the New 

Mexico Restaurant Association. He depicted the reaction of 

member restaurant owners to the new law as 

"confusion ... confusion ... confusion." Prior to attending this 

forum, Mr. Ruggs asked his office manager to call nine 

restaurants. Eight of the respondents had never heard of an 

I-9 form. He related to the Committee the experience of a 

friend who, he said, was laid off for 2 days until he could 

come up with a birth certificate. His friend was white, 

according to Mr. Ruggs. 

He concluded by observing that his industry has been 

struggling with the Internal Revenue Service over tip 

reporting requirements for the past 3 years. "With the new 

immigration law," he said, "they are just throwing up their 

hands and saying 'we've got another one that's going to give 

us 2 or 3 years to figure out'." 
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Ray Davenport 

Mr. Davenport is executive director of the New Mexico 

Hotel and Motel Association. He observed that his members are 

doing their best to comply with "not only the letter but the 

spirit of the new law." 

One problem with the original regulations has been 

rectified, he commented. Initially, it appeared as if a new 

1-9 form would have to be filed each time an employee was 

hired. For hotels with large banquet facilities this 

presented a problem, according to Mr. Davenport. The same 

individuals may be rehired many times over a period of years, 

depending on need. The revised regulations allow employers to 

keep an 1-9 form on file for 3 years, and to hire an 

individual as many times as necessary during this period 

without filing a new form. 

Mr. Davenport also expressed concern with the inspection 

of records provisions of the law "without subpoena" and with 

the 3-day notice prior to INS inspections. This may have 

sounded generous to the drafters of the regulations, ~e 

explained, but iri fact is cause for "some grave concern." He 

concluded by pleading for continued heavy emphasis on 

education before penalties are imposed on employers. 
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Lawrence Maxwell 

Mr. Maxwell serves as executive vice president of the 

Associated General Contractors of New Mexico. He told the 

Advisory Committee that there is a "very dangerous crossfire" 

between the employer sanctions provision of the immigration 

law and the Federal requirement that contractors hire certain 

percentages of minorities for all federally assisted 

construction projects. The immigration law could have the 

effect of "targeting Hispanics," particularly in southern New 

Mexico, thereby resulting in fewer Hispanics being employed. 

This would make it more difficult for employers to meet their 

minority hiring goals under Federal contract compliance laws, 

Mr. Maxwell explained. 

He also stated that in his industry {highway 

construction), there are serious financial penalties for 

failure to complete jobs on time. Many of these jobs are in 

remote, rural areas of the State. Mr. Maxwell explained: 

When your foreman shows up at the job at 6:00 in 

the morning and you've got a bunch of trucks out 

there with asphalt and that stuff has to be laid 
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and laid pretty promptly or else it's wasted, 

which is an additional cost, you have to have 

people on the job and sometimes it's a little 

difficult when you have a foreman who may not 

understand some things like the fancy law. 

Peter Macho 

Mr. Macho is president of the New Mexico Cattle Growers 

Association. He owns a feed lot and a feed manufacturing 

plant south of Albuquerque. 

Mr. Macho told the Advisory Committee that the new 

immigration law "will seriously affect the economy of the 

Nation, particularly in agriculture." This country, he said, 

has benefited from "the unrestrained energies of the 

[immigrants] .... " The new law, he continued, is built on the 

pretext of preserving jobs for American workers. However, he 

continued: "Our social programs for the needy and 

underemployed enable the American worker to refuse to collect 

the garbage, dig the ditches, herd the sheep, harvest the 

crops, scrub the floors, and perform the many tasks our school 

teachers proclaim to be undignified work." Mr. Macho also 

told the Committee that it is unfair to reward illegal aliens 

with amnesty while there are many persons in foreign countries 
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who have applied for legal immigration permits under existing 

codes. 

He expressed concern that the agricultural provision 

{SAWS) in the new law would apply only to workers who serve 

less than 12 months at a time. Such a definition, he 

explained, would exclude 11 most of New Mexico's agricultural 

industries ... cattle, sheep, dairy and certain horticultural 

industries which require year-long labor efforts. 11 

In conclusion, Mr. Macho offered the following 

observations about the new immigration law: 

It is truly an injustice on employers to be 

responsible for the implementation and reporting 

requirements. They will not in the long run 

replace or correct the failed government 

policies which the [law] proposes to 

accomplish .... 

Our cost in money, while significant, is not as 

great as the misuse of employers' time and 

talent away from his business obligations to 

attend to some government regulations that 

afford him no benefit. 
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III. SUMMARY 

No specific findings of fact or recommendations are 

included in this summary document. The forum was intended as 

a mechanism for the New Mexico Advisory Committee to learn 

about the Immigration Reform and Control Act of 1986 and to 

consider the potential civil rights impact in the State due to 

its enactment and implementation. Nonetheless, there were 

several general observations and concerns expressed by the 

participants at the forum which the Advisory Committee 

believes warrant careful consideration and close scrutiny by 

the U.S. Commission on Civil Rights. They are as follows: 

1) There appears to be confusion and uncertainty within the 

immigrant community as well as among employers about the 

specific benefits and requirements of the legislation, based 

on comments heard by the Advisory Committee at the forum. 

2) Many immigrants are fearful that the amnesty application 

process may render them vulnerable to serious adverse 

consequences, including the forced deportation of ineligible 
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family members. Concern about the potential disruption of the 

family unit is widespread and may be deterring eligible 

persons from applying for legalization, according to several 

forum participants. 

3) Because each individual family member must apply separately 

for legalization, large families are faced with additional 

financial costs as well as requiring much more documentation 

to establish eligibility. Furthermore, immigrant homemakers 

with no history of employment in this country may have 

difficulty demonstrating their eligibility. Also, immigrants 

who do have a work history may have great difficulty in 

securing documentation of their employment. Employers 

concerned about tax liability and labor law violations may be 

reluctant to provide workers with necessary verification. 

These concerns were brought to the Committee by social service 

agency representatives working directly with amnesty 

applicants. 

4) The legalization regulations deny eligibility to applicants 

with one felony or three misdemeanor convictions. Because 

there is no consistency among the States in defining the 



33 

severity of crimes, unequal treatment may result. For 

example, in New Mexico, a parking violation is considered a 

misdemeanor. This problem was raised by several presenters at 

the forum. 

5) Some employers expressed concerns about the added burden 

and costs which they must incur to comply with the employer 

sanctions provisions of the new law. Not only do they object 

to the paperwork and inconvenience, but they lack confidence 

that the Federal Government will be fair in its enforcement 

and afford them adequate due process and other legal 

protections. 

6) Lack of a detailed knowledge of the employer sanctions 

provisions may result in some employers illegally terminating 

immigrant employees who are authorized to work in this 

country. This fear was expressed by several participants. 

7) Under the new law, an immigrant whose application for 

amnesty is denied ·has no right to a judicial review of his or 

her case. The only judicial recourse requires that the person 

submit to a deportation hearing. This is clearly too late in 
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the process to ensure adequate safeguarding of individual 

rights, according to immigration attorneys appearing at the 

forum. 
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APPENDIX A 

PUBLIC LAW 99-603-NOV. 6, 1986 100 STAT. 8859 

Public Law 99-603 
99th Congres.s 

An Act 
To amend the Immigration and Nationality Act to reviae and reform the immigration

• laWB, and for other purpoaes. 

Be it ~nacted by the Senate and House of Representatives of the 
United States ofAmerica in C,ongress assembled, 
SECTION 1. SHORT TITLE; REFERENCES IN ACT. 

(a) SHORT Tm.E.-This Act may be cited as the "Immigration
Reform and Control Act of 1986". 

(b) AMENDMENTS TO IMMIGRATION AND NATIONALITY Acr.-Except 
as otherwise specifically provided in this- Act, whenever in this Act 
an amendment or repeal 18 expressed as an amendment to, or repeal 
of, a provision, the reference shall be deemed to be made to the 
Immigration and Nationality Act. 

TABLE OF CONTENTS 
Sec. 1. Short title; references in Act. 

TITLE I-CONTROL OF ILLF.GAL IMMIGRATION 

PDT A-EIIPLonaNT 
Sec. 101. Control of unlawful employment of aliens. 
Sec. 102. Unfair immigration-related employment practices. 
Sec. 103. Fraud and misuse of certain immigration-related documents. 

PDT B-haJWVDRNT OF ENFOKCDIENT AND SDVJCIS 
Sec. 111. Authorization of ap~priations for enforcement and aervice activities of 

the Immigration and Naturalimtion Service. 
Sec:. 112. Unlawful transportation of aliens to the United States. 
Sec:. 113. Immigration emergency fund. 
Sec:. 114. Liability of ownen and operators of international bridges and toll roads to 

prevent the unauthomed landing of aliens. 
Sec. 115. Enforcement of the immigration laWB of the United States. 
Sec:. 116. Restricting wammtleBB entry in the cue of outdoor agricultural

operations.
Sec:. 117. Restrictions on lllijustment ofstatus. 

PDT C-VDIPJCATION OF SrATUS UNDD CuTAIH PaoollAKII 

Sec. 121. Verification of immigration lltatua of aliens applying for benefits under 
certain programs. 

TITLED-LEGALIZATION 
Sec:. 201. l.,ep]ization of status. 
Sec:. 202. Cuban-Haitian a«ljustment. 
Sec:. 203. Updating registry date to January 1, 1972. 
Sec:. 204. State legalization impect-aaistance srants. 

TITLE ID-REFORM OF LEGAL IMMIGRATION 

PDT A-'l'Daoa.uy AamCULTULU. WoUDB 
Sec:. SOI. H-2A agricultural worken. 
Sec:. 302. Permanent residence for certain special agricultural worken. 
Sec:. 303. Determinations of agricultural labor shortages and admiasion of addi

tional IJ)8Cia] agricultural workel"II. 
Sec:. 304. Commiasion on Agricultural Worken. 

Nov. 6, 1986 
[S. 1200) 

Immigration 
Reform and 
Control Act of 
1986. 
8 USC 1101 note. 
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Sec. 805. Eligibility ofH-2 agricultural workera for certain lep} us:_.__ ........ce. 
PAJtT B-Oren CHANGIB IN TH& honau.noN LAw 

Sec. 811. Change in colonial quota. 
Sec. 812. G-IV special immigrants. 
Sec. 813. Visa waiver pil:i~ for certain visitors. 
Sec. 814. Making visas a • able for nonpreference immigrants. 
Sec. 315. Miscellaneous provisions. 

TITLE IV-REPORTS TO CX>NGRESS 
Sec. 401. Triennial comprehensive report on immigration. 
Sec. 402. Report& on unauthorized alien employment. 
Sec. 403. Report& on H-2A program. 
Sec. 404. Report& on legalization program. 
Sec. 405. Report on visa waiver pilot program. 
Sec. 406. Report on Immigration and Naturalization Service. 
Sec. 407. Sense of the C:Ongress-

TITLE V-8TATE ASSISTANCE FOR INCARCERATION CX>STS OF ILLEGAL 
ALIENS AND CERTAIN CUBAN NATIONAIB 

Sec. 501. Reimbursement of States for costs of incarceratiJJg illegal aliens and 
certain Cuban nationals. 

TITLE VI-COMMISSION FOR THE STUDY OF INTERNATIONAL MIGRATION 
AND CX>OPERATIVE ECONOMIC DEVELOPMENT 

Sec. 601. C:Ommission for the Study of International Migration and Cooperative
&:anomic Development. 

TITLE Vil-FEDERAL RESPONSIBIIJTY FOR DEPORTABLE AND 
EXCLUDABLE ALIENS CX>NVICI'ED OF CRIMES 

Sec. 701. Expeditious deportation ofconvicted aliens. 
Sec. 702. Identification of facilities to incarcerate deportable or ucludable aliens. 



100 STAT. 8874 PUBLIC LAW 99-608-NOV. 6, 1986 

8 USC 1324b. 

42 USC 2000e-2. 
State and local 
governments. 

SEC. 10%. UNFAIR IMMIGRATION-RELATED EMPLOYMENT PRACTICES. 

(a) IN GENERAL~apter 8 of title II is further amended by
inserting after section 274A. as inserted by section lOl(a), the follow
ing new section: 

11UNFAill DIMIGRATION·RELATED EMPLOYMENT PL\Cl'JCES 

"SEC. 274B. (a) PaoHIBmON OF DisclmaNATION BASED ON NA
TIONAL OluGIN Oil C!TJzENSHIP 8TATUS.-

"(1) GENERAL •uuc.-It is .an unfair immigration-related
employment practice for a pe~n or other entity to discrimi
nate against any individual (9ther than an unauthorized alien) 
with respect to the hiring, or recruitment or referral for a fee, of 
the individual for employment or the discharging of the individ
ual from employment-

"'(A) because of BUch individual's national origin, or 
"(B) in the case of a citizen or int.en~ citizen (as

defined in paragraph (3)), because of aucb individual's citi
r.enship status. 

"(2) ExCEFnoNs.-Paragraph (1) shall not apply to-
"'(A) a penon or other entity that employs three or fewer 

emfloyees, 
• (B) a pel'l!IOn's or entitfII discrimination because of an 

individual's national origm if the discrimination with ~ 
apect to that penon or entity and that individual is covered 
under section '103 ofthe Civil Rights Act or 1964, or 

"(C) discrimination because of cituenship status which is 
otherwise required in order to comp!Y wit.Ii law, regulation, 
or executive order, or required by Federal, State, or local 
government contract, or which the Attorney General deter
mines to be essential for an employer to do business 
with an agency or department of the Federal, State, or 
local government. 

"(3) l>JcnNmON OF CITIZEN Oil INTENDING CITIZEN.-As used in 
~ph (1), the term "citir.en or intending citir.en' means an 
mdividual w~ 

"(A) is a citizen or national of the United States, or 

https://citir.en
https://citir.en
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"(B) is an alien who-
"(i) is lawfully admitted for permanent residence, is 

granted the status of an alien lawfully admitted for 
temporary residence under section 245A(aX1), is admit
ted as a refugee under section 207, or is granted asylum 
under section 208, and 

"(ii) evidences an intention to become a citizen of the 
United States through completing a declaration of in
tention to become a citizen; 

but does not include (I) an alien who fails to apply for 
naturalization within six months of the date the alien first 
becomes eligible (by virtue of period of lawful permanent
residence) to apply for naturalization or, if later, within six 
months after the date of the enactment of this section and 
(II) an alien who has applied on a "timely basis, but has not 
been naturafued as a citizen within 2 years after the date of 
the application, unless the alien can establish that the alien 
is actively pursuing naturalization, except that time 
consumed in the Service's processing the application shall 
not be counted toward the 2-year period. 

"(4) .ADDmONAL EXCEPI'ION PROVIDING RIGHT TO PREFER 
EQUALLY QUALIFIED CITIZENS.-Notwithstanding any other provi
sion of this section, it is not an unfair immigration-related
employment practice for a person or other entity to prefer to 
hire, recruit, or refer an individual who is a citizen or national 
of the United States over another individual· who is an alien if 
the two individuals are equally qualified. 

"(b) CHARGES OF VIOLATIONS.-
"(1) IN GENERAL-Except as provided in paragraph (2), any

person alleging that the person IS adversely affected directly by 
an unfair immigration-related employment practice (or a person 
on that person's behalf) or an officer of the Service alleging that 
an unfair immigration-related employment practice has oc
curred or is occurring may file a charge respecting such practice 
or violation with the Special Counsel (appointed under subsec
tion (c)). Charges shall be in writing under oath or affirmation 
and shall contain such information as the Attorney General 
requires. The Special Counsel by certified mail shall serve a 
notice of the charge (including the date, place, and cir
cumstances of the alleged unfair immigration-related employ
ment practice) on the person or entity involved within 10 days. 

"(2) No OVERLAP WITH EEOC COMPLAINTS.-No charge may be 
filed respecting an unfair immigration-related employment
practice described in subsection (aXlXA) if a charge with respect 
to that practice based on the same set of facts has been filed 
with the Equal Employment Opportunity Commission under 
title VIl of the Civil Rights Act of 1964, unless the charge is 
dismissed as being outside the scope of such title. No charge 
respecting an employment practice may be filed with the F.qual 
Employment Opportunity Commission under such title if a 
charge with respect to such practice based on the same set of 
facts has been tiled under this subsection, unless the charge is 
dismissed under this section as being outside the scope of this 
section. 

"(c) SPECIAL CoUNSEL.-
"(l) APPOINTMENT.-The President shall a_ppoint, by and with 

the advice and consent of the Senate, a Special Counsel for 

8 USC 1255. 
8 USC 1157. 
susc 1158. 

42 USC 2000e. 

President of U.S. 
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Immigration-Related Unfair Employment Practices (hereinafter 
in this section referred to as the 'Special Counsel') within the 
Department of Justice to serve for a term of four years. In 
the case of a vacancy in the office of the Special Counsel the 
President may designate the officer or employee who shall act 
as Special Counsel during such vacancy. 

"(2) DunF.S.-The Special Counsel shall be responsible for 
investigation of charges and issuance of complaints under this 
section and in respect of the prosecution of all such complaints 
before administrative law judges and the exercise of certain 
functions under subsection (j)(l).

"(3) CoMPENSATION.-The Special Counsel is entitled to re
ceive compensation at a rate not to exceed the rate now or 
hereafter provided for grade GS-17 of the General Schedule, 
under section 5332 of title 5, United States Code. 

"(4) REGIONAL OFFICF.S.-The Special Counsel, in accordance 
with regulations of the Attorney General, shall establish such 
regional offices as may be necessary to carry out his duties. 

"(d) INVF.STIGATION OF CHARGF.S.-
"(1) BY SPECIAL COUNSEL.-The Special Counsel shall inves

tigate each charge received and, within 120 days of the date of 
the receipt of the charge, determine whether or not there is 
reasonable cause to believe that the charge is true and whether 
or not to bring a complaint with respect to the charge before an 
administrative law judge. The Special Counsel may, on his own 
initiative, conduct investigations respecting unfair immigration
related employment practices and, based on such an investiga
tion and subject to paragraph (3), file a complaint before such a 
judge.

"(2) PRIVATE ACTIONS.-If the Special Counsel, after receiving 
such a charge respecting an unfair·immigration-related employ
ment practice which alleges knowing and intentional discrimi
natory activity or a pattern of practice of discriminatory
activity, has not filed a complaint before an administrative law 
judge with respect to such charge within such 120-day period, 
the person making the charge may (subject to paragraph (3)) file 
a complaint directly before such a judge. 

"(3) TIME IJMITATIONS ON COMPLAINTS.-No complaint may be 
filed respecting any unfair immigration-related employment
practice occurring more than 180 days prior to the date of the 
filing of the charge with the Special Counsel. This subparagraph 
shall not prevent the subsequent amending of a charge or 
complaint under subsection (e)(l). 

"(e) liE.ARINGS.-
"(1) NOTICE.-Whenever a complaint is made that a person or 

entity has engaged in or is engaging in any such unfair 
immigration-related employment practice, an administrative 
law judge shall have power to issue and cause to be served upon 
such person or entity a copy of the complaint and a notice of 
hearing before the judge at a place therein fixed, not less than 
five days after the serving of the complaint. Any such complaint 
may be amended by the judge conducting the hearing, upon the 
motion of the party filing the complaint, in the judgfs mscr. 
tion at e..ny time prior to the issuance of an order based thereon. 
The person or entity so complained of shall have the right to file 
an answer to the original or amended complaint and to appear 
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in person or otherwise and give testimony at the place and ti.me 
fixed in the complaint. 

"(2) Junca:s HEARING CASES.-Hearings on complaints under 
this subsection shall be considered before administrative law 
judges who are specially designated by the Attorney General as 
having special training respecting employment discrimination 
and, to the extent practicable, before such judges who only 
consider cases under this section. 

"(3) CoMPLAINANT AS PARTY.-Any person filing a chm:ge with 
the Special Counsel respecting an unfair immigration-related 
employment practice shall be considered a party to any com
plaint before an administrative law judge respecting such prac
tice and any subsequent appeal respecting that complaint. In 
the discretion of the judge conducting the hearing, any other 
person may be allowed to intervene in· the said proceeding and 
to present testimony. 

"(O TESTIMONY AND AUTHORITY OF HEARING 0FFICERS.-
"(1) TESTIMONY.-The testimony taken by the administrative 

law judge shall be reduced to writing. Thereafter, the judge, in 
his discretion, upon notice may provide for the taking of further 
testimony or hear argument. 

"(2) AUTHORITY OF ADMINISTRATIVE LAW .TUDGES.-ln conduct
ing investigations and hearings under this subsection and in 
accordance with regulations of the Attorney General, the Spe
cial Counsel and administrative law judges shall have reason
able access to examine evidenee of any person or entity being 
investigated. The administrative law judges by subpoena may 
compel the attendance of witnesses and the production of evi
dence at any designated place or hearing. In case of contumacy 
or ref-:.isal to obey a subpoena lawfully issued under this para- • 
graph and upon application of the administrative law judge, an 
appropriate district court of the United States may issue an· 
order requiring compliance with such subpoena and any failure 
to obey such order may be punished by such court as a contempt 
thereof. 

"(g) DETERMINATIONS.-
"(!) ORDER.-The administrative law judge shall issue and 

cause to be served on the parties to the proceeding an order, 
which shall be final unless appealed as provided under subsec
tion (i). 

"(2) ORDERS FINDING VIOLATIONS.-
"(A) IN GENERAL-If, upon the preponderance of the 

evidence, an administrative law judge determines that that 
any person or entity named in the complaint has engaged 
in or is engaging in any such unfair immigration-related
employment practice, then the judge shall state his findings 
of fact and shall issue and cause to be served on such person 
or entity an order which requires such person or entity to 
cease and desist from such unfair immigration-related 
em~loyment practice. 

• (B) CoNTENTS OF ORDER.-Such an order also may re
quire the person or entity-

"(i) to comply with the requirements of section 
274A(b) with respect to individuals hired (or recruited Ante. p. 3360. 
or referred for employment for a fee) during a period of 
up to three years; 
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"(ii) to retain for the period ref erred to in clause (i)
and only for purposes consistent with section 

8 use 1324. 274(bX5), the name and address of each individual 
who applies, in person or in writing, for hiring for an 
existing position, or for recruiting or referring for a fee, 
for employment in the United States; 

"(iii) to hire individuals directly and adversely af
fected, with or without back pay; and 

"(iv)(I) except as provided in subclause 01), to pay a 
civil penalty of not more than $1,000 for each individ
ual discriminated against, and 

"(II) in the case of a person or entity previously
subjecl to such an order, to pay a civil penalty of not 
more than $2,000 for each individual discriminated 
against.

"(C) LIMITATION ON BACK PAY REMEDY.-ln providing a 
remedy under subparagraph (BXiii), back pay liability shall 
not accrue from a date more than two years prior to the 
date of the filing of a charge with an administrative law 
judge. Interim earnings or amounts earnable with reason
able diligence by the individual or individuals dis
criminated ~ainst shall operate to reduce the back pay
otherwise allowable under such subparagraph. No order 
shall require the hiring of an individual as an employee 
or the payment to an individual of any back pay, if the 
individual was refused employment for any reason other 
than discrimination on account of national origin or citizen
ship status. 

"(D) TREATMENT OF DISTINCT ENTITIE.5.-ln applying this 
subsection in the case of a person or entity composed of 
distinct, physicially separate subdivisions each of which 
provides separately for the hiring, recruiting, or referring
for employment, without reference to the.practices of, and 
not under the control of er common control with, another 
subdivision, each such subdivision shall be considered a 
separate person or entity. . 

"(3) ORDERS NOT FINDING VIOLATIONS.-lf upon the preponder
ance of the evidence an administrative law judge determines 
that the person or entity named in the complaint has not 
engaged or is not engaging in any such unfair immigration
related employment practice, then the judge shall state his 
fmdings of fact and shall issue an order dismissing the 
complaiilt. 

"(h) AWARDING OF A-rroRNEYs' FEEs.-In any complaint respecting 
an unfair immigration-related employment practice, an administra
tive law judge, in the judge's discretion, may allow a prevailing
party, other than the United States, a reasonable attorney's fee, if 
the losing party's argument is without reasonable foundation in law 
and fact. 

"(i) REVIEW OF FINAL ORDERS.-
"(1) IN GENERAL.-Not later than 60 days after the entry of 

such final order, any person aggrieved by such final order may 
seek a review of such order in the United States court ofappeals
for the circuit in which the violation is alleged to have occurred 
or in which the employer resides or transacts business. 

"(2) FuP.THER REVIEW.-U_pon the filing of the record with the 
court, the jurisdiction of the court shall be exclusive and its 
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judgment shall be final, except that the same shall be subject to 
review by the SuP.reme Court of the United States upon writ of 
certiorari or certification as provided in section 1254 of title 28, 
United States Code. 

"(j) CoURT ENFORCEMENT OF ADMINISTRATIVE ORDERS.-
"(!) IN GENERAL.-lf an order of the agency is not ap_pealed

under subsection (iXl), the Special Counsel (or, if the Special
Counsel fails to act, the person filing the charge) may petition 
the United States district court for the district in which a 
violation of the order is alleged to have occurred, or in which 
the respondent resides or transacts business, for the enforce
ment of the order of the administrative law judge, by filing in 
such court a written petition praying that such order be 
enforced. 

"(2) CoURT ENFORCEMENT ORDER.-Upon the filing of such 
petition, the court shall have jurisdiction to make and enter a 
decree enforcing the order of the administrative law judge. In 
such a proceeding, the order of the administrative law judge 
shall not be subject to review. 

"(3) ENFORCEMENT DECREE IN ORIGINAL REVIEW.-lf, upon
appeal of an order under subsection (iXl), the United States 
court of appeals does not reverse such order, such court shall 
have the jurisdiction to make lmd enter a decree enforcing the 
order of the administrative law judge. 

"(4) AWARDING OF ATI'ORNEY1
S FEES.-ln any judicial proceed

ing under subsection (i) or this subsection, the court, in its 
discretion, may allow a prevailing party, other than the United 
States, a reasonable attorney's fee as part of costs but only if the 
losing party's argument is without reasonable foundation in law 
and fact. 

"(k) TERMINATION DATES.-
"(1) This section shall not apply to discrimination in hiring, 

recruiting, referring, or discharging of individuals occurring 
after the date of any termination of the provisions of section 
274A, under subsection 0) of that section. Ante, p. 3360. 

"(2) The provisions of this section shall terminate 30 calendar 
days after receipt of the last report required to be transmitted 
under section 274A(j) if-

"(A) the Comptroller General determines, and so reports
in such report that-

"(i) no significant discrimination has resulted, 
against citizens or nationals of the United States or 
against any eligible workers seeking employment, from 
the implementation ofsection 274A, or 

"(ii) such section has created an unreasonable burden 
on employers hiring such workers; and 

"(B) there has been enacted, within such period of 30 
calendar days, a joint resolution stating in substance that 
the Congress a:pproves the findings of the Comptroller Gen
eral contained m such report. 

The provisions of subsections (m) and (n) of section 274A shall 
apply to any joint resolution under subparagraph (B) in the 
same manner as they apply to a joint resolution under subsec
tion (1) of such section.". 

(b) No EFFECl' ON EEOC AUTHORITY.-Except as may be specifi- 8 USC 1324b 
ca1ly provided in this section, nothing in this section shall be note. 
construed to restrict the authority of the Equal Employment Oppor-
tunity Commission to investigate allegations, in writing and under 
oath or affirmation, of unlawful employment practices, as provided
in section 706 of the Civil Rights Act of 1964 (42 U.S.C. 2000&-5), or 
any other authority provided therein. 
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(c) CLER1cA.L AMENDMENT.-The table of contents is amended by 
inserting after the item relating to section 274A (as added by section 
lOl(c)) the following new item: 
"Sec. 274B. Unfair immigration-related employment practices.". 
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8 USC 1255a. 

8 USC 1252. 

8 USC 1154. 

TITLE Il-LF.GALIZATION 

SEC. ZOI. LEGALIZATION OF"STATUS. 

(a) PROVIDING FOR LEGALIZATION PaooRAM.-(1) Chapter 5 of title 
II is amended by inserting after section 245 (8 U.S.C. 1255) the 
following new section: 

"ADJUSTMENT OF Erl'ATUS OF CERTAIN ENTRANTS BEFORE JANUARY 1, 
1982, TO THAT OF PERSON ADMITl'ED FOR LAWFUL RESIDENCE 

"SEC. 245A. (a) TnlPoRARY ~mENT 8TATUS.-The Attorney Gen
eral shall adjust the status of an alien to that of an alien lawfully 
admitted for temporary residence if the alien meets the following
requirements: 

"(1) Ti:MELY APPIJCATION.-
"(A) DumNG APPIJCATION PERIOD.-Except BS provided in 

subparagraph (B), the alien must apply for such acljustment 
during the l~month periQd beginning on a date (not later 
than 180 days after the date of enactment of this section) 
desipated by the Attorney General. 

"(B) APPIJCATION WI'1'HIN SO DAYB OF SHOW-cAUSE 
ORDER.-An alien who, at any time during the first 11 
months of the l~month period described in subparagraph
(A), is the subject of an order to show cause issued under 
section 242, must make appljcation under this section not 
later than the end of the 3<klay period ~ either on 
the first day of such IS-month period or on the oate of the 
issuance of such order, whichever day is later. . 

"(C) IN:roRMATION INCLUDED IN APPUCATION.-Each ap
plication under this 1111bsection shall cont.a.in such informa
tion as the Attorney General may require, including
information on living relatives of the applicant with ~ 
to whom a petition for preference or other status may be 
filed by the applicant at any later date under section 204(a). 

"(2) CoNTINUOUS UNLAWFUL 11BSIDENCE SINCE 1982.-
"(A) IN GENERAL.-The alien must establish that he en

tered the United States before January 1, 1982, and that he 
has resided continuously in the United States in an unlaw
ful status since such date and through the date the applica
tion is filed under this subsection. 

"(B) NoNDD!IGB.ANTS.-ln the case of an alien who en
tered the United States BS a nonimmigrant before January
1, 1982, the alien must establish that the alie~•s _period of 
authorized stay as a nonimmigrant expired before 1111ch 

https://cont.a.in
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date through the passage of time or the alien's unlawful 
status was known to the Government as of such date. 

"(C) ExCHANGE VISITORS.-H the alien was at any time a 
nonimmigrant exchange alien (as defined in section 
10l(aX15XJ)), the alien must establish that the alien was not s USC 1101. 
subject to the tw~year foreign residence requirement of 
section 212(e) or has fulfilled that requirement or received a 8 USC 1182. 
waiver thereof. 

"(3) CoNTINUOUS PHYSICAL PRE.5ENCE SINCE ENACTMENT.-
"(A) IN GENERAL.-The alien must establish that the 

alien has been continuously physically present in the 
United States since the date of the enactment of this 
section. 

"(B) TREATMENT OF BRIEF, CASUAL, AND INNOCENT AB
SENCES.-An alien shall not be considered to have failed to 
maintain continuous physical presence in the United 
States for purposes of subparagraph (A) by virtue of brief, 
casual, and innocent absences from the United States. 

"(C) ADMISSIONs.-Nothing in this section shall be con
strued as authorizing an alien to apply for admission to, or 
to be admitted to, the United States in order to apply for 
adjustment of status under this subsection. 

"(4) ADMISSIBLE AS IMMIGRANT.--!I'he alien must establish that 
he-

"(A) is admissible to the United States as an immigrant,
except as otherwise provided under subsection (dX2),

"@) has not been convicted of any felony or of three or 
more misdemeanors committed in the United States, 

"(C) has not assisted in the persecution of any person or 
persons on account of race, religion, nationality, member
ship in a particular social group, or political opinion, and 

"(D) is registered or registering under the· Military Selec-
tive Service Act, if the alien is required to be so registered 50 USC app. 451. 
under that Act. 

For purposes of this subsection, an alien in the status of a 
Cuban and Haitian entrant described in paragraph (1) or (2XA) 
of section 50l(e) of Public Law 96-422 shall be considered to susc 1522 note. 
have entered the United States and to be in an unlawful status 
in the United States. 

"(b) SUBSEQUENT ADJuSTMENT TO PERMANENT ltEslDENCE AND 
NATURE OF Tl:MPoRARY ltEsIDENT S'I'ATUS.-

"(l) ADJuSTMENT TO PERMANENT BESIDENCE.-The Attorney
General shall adjust the status of any alien provided lawful 
temporary resident status under subsection (a) to that of an 
alien lawfully admitted for permanent residence if the alien 
meets the following requirements: 

"(A) TIMELY APPIJCATION An'ER ONE YEAR'S RESIDENCE.
The alien must apply for such adjustment during the one
y~ period beginning with the nineteenth month that 
begins after the date the alien was granted such temporary 
resident status. 

"(B) CoNTINUOUS BESIDENCE.-
"(i) IN GENERAL-The alien must establish that he 

has continuously resided in the United States since the 
date the alien was granted such temporary resident 
status. 
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8 USC 1423. 

8 USC 1401. 

"(ii) 'l'REATMENT OF CERTAIN ABSEN~--An alien 
shall not be considered to have lost the continuous 
residence referred to in clause (i) by reason of an 
absence from the United States permitted under para
graph C3XA). 

"(C) AD)llSSIBLE AS IMMIGRANT.-The alien must establish 
thathe-

"Ci) is admissible to the United States as an im
migrant, except as otherwise provided under subsection 
(d)(2), and 

"(ii) has not been convicted of any felony or three or 
more misdemeanors committed in the United States. 

"(D) BASIC CITIZENSHIP SKILLS.-
"(i) IN GENERAL-The alien must demonstrate that 

heeither-
"O) meets the requirements of section 312 (relat

ing to minimal understanding of ordinary English 
and a knowledge and understanding of the history 
and government of the United States), or 

"(ll) is satisfactorily pursuing a course of study 
(recognized b_y the Attorney General) to achieve 
such an understanding of English and such a 
knowledge and understanding of the history and 
government of the United States. 

"(ii) ExCEPI'ION FOR ELDERLY INDMDUALS.-The 
Attorney General may, in his discretion, waive all or 
part of the requirements of clause (i) in the case of an 
alien who is 65 years of age or older. 

"(iii) RELATION TO NATURALIZATION EXAMINATION.
In accordance with regulations of the Attorney Gen
eral, an alien who has demonstrated under clause (i)(I) 
that the alien meet4, the requirements of section 312 
may be considered to :have satisfied the requirements of 
that section for purposes of becoming naturalized as a 
citizen of the Umted States under title Ill. 

"(2) TERMINATION OF TEMPORARY JlESIDENCE.-The Attorney
General shall provide for termination of temporary resident 
status §;anted an alien under BUbsection (a)-

'(A) if it appears to the Attorney General that the alien 
was in fact not eligible for such status; 

"{B) if the alien commits an act that (i) makes the alien 
inadmissible to the United States as an immigrant, except 
as otherwise provided under subsection (dX2), or (ii) is con
victed of any felony or three or more misdemeanors 
committed in the United States; or 

"(C) at the end of the thirty-first month beginning after 
the date the alien is granted such status, unless the alien 
has filed an application for adjustment of such status pursu
ant to paragraph (1) and such application has not been 
denied. 

"(3) AUTHORIZED TRAVEL AND EMPLOYMENT DURING TEMPORARY 
RF.SIDENCE.-During the period an alien is in lawful temporary 
resident status granted under subsection (a)- • 

"(A) AUTHORIZATION OF TRAVEL ABROAD.-The Attorney
General shall, in accordance with regulations, permit the 
alien to return to the United States after ■uch brief and 
cuual tripe abroad as reflect an intention on the part of the 
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alien to adjust to lawful permanent resident status under 
paragraph (1) and after brief temporary trips abroad occa
sioned by a family obligation involving an occurrence such 
as the illness or death of a close relative or other family
need. 

"(B) AUTHORIZATION OF EMPLOYMENT.-The Attorney 
General shall grant the alien authoruation to engage in 
employment in the United States and provide to that alien 
an 'employment authorized' endorsement or other appro
priate work permit. 

"(c) APPLICATIONS FOR ADJUSTMENT OF 8TATUS.-
"(1) To WHOM MAY BE MADE.-The Attorney General shall 

provide that applications for adjustment of status under subsec-
tion (a) may be filed- • 

"(A) with the Attorney General, or 
"(B) with a qualified designated entity, but only if the 

applicant consents to the forwarding of the application to 
the Attorney General. 

As used in this section, the term "qualified designated entity" 
means an organization or person designated under paragraph 
(2). -

"(2) ~IGNATION OF QUALIFIED ENTITIF.S TO RECEIVE APPLICA
TIONS.-For purposes of assisting in the program of legalization 
provided under this section, the Attorney General-

"(A) shall designate qualified voluntary organizations 
and other qualified State, local, and community organiza
tions, and 

"(B) may designate such other persons as the Attorney
General determines are qualified and have substantial 
experience, demonstrated competence, and traditional long
term involvement in the preparation and submittal. of ap
plications for adjustment of status under section 209 or 245, 
Public Law 89-732, or Public Law 95-145. 

"(3) TREATMENT OF APPIJCATIONS BY DIEGNATED ENTITIES.
Each qualified designated entity_ must agree to forward to the 
Attorney General applications filed with it in accordance with 
paragra~h (lXB) but not to forward to the Attorney General 
applications filed with it unless the applicant has consented to 
such forwarding. No such entity may make a determination
reswred by this section to be niade by the Attorney General. 

(4) LniITATION ON ACCESS TO JNFORMATION.-Files and 
records of qualified designated entities relating to an alien's 
aeeking assistance or information with respect to filing an 
ay,plication under this section are confidential and the Attorney 
General and the Service shall not have access to such files or 
records relating to an· alien without the consent of the alien. 

"(5) CoNFIDENTIAIJTY OF JNFORMATI0N.-Neither the Attorney 
General, nor any other official or employee of the Department 
of Justice, or bureau or agen~ thereof, may-

"(A) use the information furnished pursuant to an ap
plication filed under this section for any purpose other than 
to make a determination on the application or for enforce
ment of paragraph (6), 

"(B) make any publication whereby the information fur. 
Dished by any particular individual can be identified, or 

"(C) permit an;rone other than the sworn officers and 
employees or the Department or bureau or agency or, with 

8 USC 1159, 
1255. 
8 USC 1255 note. 
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Law 
enforcement and 
crime. 

8 USC 1151, 
1152. 

8 USC 1182. 

42 USC 1381. 
'2USC 1382 
note. 

respect to applications filed with a designated entity, that 
designated entity, to examine individual applications. 

Anyone who uses, publishes, or permits information to be exam
ined in violation of this paragraph shall be fined in accordance 
with title 18, United States Code, or imprisoned not more than 
five years, or both. 

"(6) J>ENALTm POR FALSE STATEMENTS IN APPIJCATIONS.-Who
ever files an application for adjustment of status under this 
section and knowingly and willfully falsifies, misrepresents, 
conceals, or covers up a material fact or makes any false, 
fictitious, or fraudulent statements or representations, or makes 
or uses any false writing or document knowing the same to 
contain any false, fictitious, or fraudulent statement or entry, 
shall be fined in accordance with title 18, United States Code, or 
imP,risoned not more than five years, or both. 

' (7) .APPIJCATION FEES.-
"(A) FEE SCHEDULE.-The Attorney General shall provide 

for a schedule of fees to be charged for the filing of applica
tions for adjustment under subsection (a) or <bXl). 

"(B) USE OF FEES.- The Attorney General shall deposit 
payments received under this paragraph in a separate ac
count and amounts in such account shall be available, 
without fiscal year limitation, to cover edminist.rative end 
other expenses incurred in connection with the review of 
applications filed under this section. 

"(d) WAIVER OF NUMERICAL LDnTATIONS AND CERTAIN GROUNDS 
POR ExCLUSION.-

"(1) NUMERICAL LIMITATIONS DO NOT APPLY.-The numericel 
limitations of sections 201 end 202 shall not apply to the 
adjustment of aliens to lawful permanent resident status under 
this section. 

"(2) WAIVER OF GROUNJ1.S POR DCLUSION.-In the determina
tion of an alien's 11dmissibility under BUbsections (aX4XA), 
(bXlXCXi), end <bX2XB)-

"(A) GROUNDS OF DCLUSION NOT APPLICABLE.-The provi
sions of paragraphs (14), (20), (21), (25), and (32) of section 
212(a) shell not apply. 

"(B) WAIVER 01' OTHER GROUNDS.-
"(i) IN GENERAL-Except as provided in clause (ii), 

the Attorney General may waive any other provision of 
section 21?.(a) in the case of individual aliens for 
humanitarian purposes, to assure family unity, or 
when it is otherwise in the public interest. 

"(ii) GROUNDS THAT IIAY NOT BE WAIVED.-The follow
ing provisions of aection 212(a) may not be waived by
the Attorney General under clause (i):

"ID Paragraphs (9) and (10) (relating to crimi
nals). 

"(Il) Paragraph (15) (relating to aliens likely to 
become public charges) insofar as it relates to an 
application for adjustment to permanent residence 
by an alien other than an alien who is eligible for 
benefits under title XVI of the Social Security Act 
or aection 212 of Public Law 93-66 for the month in 
which such alien is granted lawful temporary resi
dence status under BUbsection (a). 
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"(Ill) Paragraph (23) (relating to drug offenses), 
except for so much of such paragraph as relates to 
a single offense or simple possession or 30 grams or 
less or marihu.ana. 

"(IV) Paragraph! (27), (28), and (29) (relating to 
national security and members or certain organi7.a
tions). 

"(V) Paragraph (33) (relating to those who as
sisted in the Nazi persecutions). 

"(iii) SPECIAL RULE FOR DEI'ERMINATION OF PUBLIC 
CHARGE.-An alien is not ineligible for adjustment of 
status under this section due to being inadmissible 
under section 212(aX15) if the alien demonstrates a 8use 1182. 
history of employment in the United States evidencing 
self-support without receipt .of public cash assistance. 

"(C) MEDICAL EXAMINATION.-The alien shall be required, 
at the alien's expense, to undergo such a medical examina
tion (including a determination of immuni7.ation status) as 
is appropriate and conforms to generally accepted profes
sional standards or medical practice. 

"(e) TEMPORARY STAY OF DEPORTATION AND Won AUTHORIZATION 
FOR CERTAIN APPLICANTS.-

"(l) BEFORE APPLICATION PERIOD.-The Attorney General shall 
provide that in the case of an a]jen who is apprehended before 
the beginning of the application period described in subsection 
(aXlXA) and who can establish a prima facie case of eligibility to 
have his status adjusted under subsection (a) (but for the fact 
that he.may not apply for such adjustment until the beginning
of such period), until the alien has had the opportunity during 
the first 30 days of the application period to complete the filing 
of an application for adjustment, the alien-

"(A) may not be deported, and 
"(B) shall be granted authorization to engage in employ

ment in the United States and be provided an 'employment 
authorized' endorsement or other appropriate work permit. 

"(2) DURING APPIJCATION PERIOD.-The Attorney General 
shall provide that in the case of an alien who presents a prima
facie application for adjustment of status under subsection (a) 
during the application period, and until a fmal determination 
on the application has been made in accordance with this 
section, the alien-

"(A) may not be deported, and 
"(B) shall be granted authorization to engage in employ

ment in the United States and be provided an 'employment
authorized' endorsement or other appropriate work permit. 

"(f) ADMINISTRATIVE AND JUDICIAL R.Evmw.-
"(l) ADMINISTRATIVE AND .JlJDICIAL REVIEW.-There shall be no 

administrative or judicial review of a determination respecting 
an application for acljustment of status under this section except 
in accordance. with this subsection. 

"(2) No REVIEW FOR LATE FILINGS.-No denial of aqjustment or 
status under this section based on a late filing of an application 
for such adjustment may be reviewed by a court of the United 
States or of any State or reviewed in any administrative 
proceeding of the United States Government. 

"(3) ADKINIBTRATIVS UVIEW.-
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"(A) SINGLE LEVEL OF ADMINISTRATIVE APPELLATE 
B.EVIEW.-The Attorney General shall establish an appel
late authority to provide for a single level of administrative 
appellate review of a determination described in paragraph 
(1). 

"(B) STANDARD POR REVIEW.-Such administrative appel
late review shall be based solely upon the administrative 
record established at the time of the determination on the 
application and upon such additional or newly discovered 
evidence as may not have been available at the time of the 
determination. 

"(4) JUDICIAL REVIEW.-
"(A) LIMITATION TO REVIEW OF DEPORTATION.-There shall 

be Judicial review of such a denial only in the judicial
reV1ew ofan order of deportation under section 106. 

"(B) STANDARD FOR JUDICIAL REVIEW.-Such judicial
review shall be based solely upon the administrative record 
established at the time of the review by the appellate 
authority and the findings _of fact and determinations con
tained in such record shall be conclusive unless the ap
plicant can establish abuse of discretion or that the findings 
are directly contrary to clear and convincing facts con
tained in the record considered as a whole. 

"(g) IMPLEMENTATION OF SECTION.-
"(1) REGULATIONs.-The Attorney General, after consultation 

with the Committees on the Judiciary of the House of Rep
resentatives and of the Senate, shall prescribe-

"(A) regulations establishing a definition of the term 
'resided continuously', as used in this section, and the 
evidence needed to establish that an alien has resided 
continuously in the United States for purposes of this sec
tion, and 

"(B) such other regµlations as may be necessary to carry 
out this section. • 

"(2) CoNSIDERATIONS.-ln prescribing regulations described in 
paragraph UXA)-

"(A) PERIODS OF CONTINUOUS USIDENCE.-The Attorney
General shall specify individual periods, and aggregate
periods, of absence from the United States which will be 
considered to break a period of continuous residence in the 
United States and shall take into account absences due 
merely to brief and casual trips abroad. 

"(B) AllsENCEB CAUSED BY DEPORTATION OR ADVANCED 
PAROLE.-The Attorney General shall provide that-

"(i) an alien shall not be considered to have resided 
continuously in the United States, if, during any period
for which continuous residence is required, the alien 
was outside the United States as a result of a departure
under an order of deportation, and 

"(ii) any period of time during which an alien is 
outside the United States pursuant to the advance 
parole procedures of the Service shall not be considered 
as part of the period of time during which an alien is 
outside the United States for purposes of this section. 

"(C) wAIVERS OF CERTAIN ABSENCES.-The Attorney Gen
eral may _provide for a waiver, in the discretion of the 
Attorney General, of the periods specified under subpara-
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graph (A) in the case of an absence from the United States 
due merely to a brief temporary trip abroad required by 
emergency or extenuating circumstances o.utside the con
trol of the alien. 

"(D) USE OF CERTAIN DOCUMENTATION.-The Attorney 
General shall require that-

"(i) continuous residence and physical presence in 
the United States must be established through docu
ments, together with independent corroboration of the 
information contained in such documents, and 

"(ii) the documents provided under clause (i) be 
employment-related if employment-related documents 
with respect to the alien are available to the applicant. 

"(3) INTERIM FINAL REGULA.TIONs.-Regulations prescribed
under this section may be prescribed to take effect on an 
interim final basis if the Attorney Gent?ral determines that this 
is necessary in order to implement this section in a timely 
manner. 

"(h) TEMPORARY DISQUALIFICATION OF NEWLY LEGALIZED ALIENS 
FROM RECEIVING CERTAIN PUBLIC WELFARE AssISTANCE.-

"(1) IN GENERAL.-During the five-year period beginning on 
the date an alien was granted lawful temporary resident status 
under subsection (a), and notwithstanding any other provision
oflaw-

"(A) except as provided in paragraphs .(2) and (3), the 
alien is not eligible for-

"(i) any program of financial assistance furnished 
under Federal law (whether through grant, loan, 
guarantee, or otherwise) on the basis of financial need, 
as such programs are identified by the Attorney Gen
eral in consultation with other appropriate heads of the 
various departments and agencies of Government (but 
in any event including the program of aid to families 
with dependent children under part A of title IV of the 
Social Security Act), ~ 42USC 601. 

"(ii) medical assistance under a State plan approved 
under title XIX of the Social Security Act, and 42 USC 1396. 

"(iii) assistance under the Food Stamp Act of 1977; 7USC2026. 
and 

"(B) a State or political subdivision therein may, to the 
extent consistent with subparagraph (A) and paragraphs (2) 
and (3), frovide that the alien is not eligible for the pro
grams o financial assistance or for medical. assistance de
scribed in subparagraph (AXii) furnished under the law of 
that State or political subdivision. 

Unless otherwise specifically provided by this section or other 
law, an alien in temporary lawful residence status granted
under subsection (a) shall not be considered (for purposes of any 
law of a State or political subdivision providing for a program of 
financial assistance) to be permanently residing in the United 
States under color of law. 

"(2) ExCEPTioNs.-Paragrilph (1) shall not apply-
"(A) to a Cuban and Haitian entrant (as dermed in para

p-aph (1) or (2XA) of section 501(e) of Public Law 96-422, as 8 USC 1255 note. 
m effect on April 1, 1983), or 

"(B) in the case of assistance (other than aid to families 
with dependent children) which is furnished to an alien 
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who is an aged, blind, or disabled individual (as defined in 
section 1614(aX1) of the Social Security Act). 

"(3) REs'I'RICTED MEDICAID BENEFITS.-
"(A) CLA!uncATION OF DTITLEMENT.-Subject to the 

restrictions under subparagraph (B), for the pu~ of 
providing aliens with eligibility to receive medical 
assistance-

"(i) paragraph (1) shall not apply, 
"(ii) aliens who would be eligible for medical assist

ance but for the provisions ~(_paragraph (1) shall be 
deemed, for purposes of title XIX of the Social Security 
Act, to be so eligible, and 

"(iii) aliens lawfully admitted for temporary resi
dence under this section, such status not having
changed, shall be considered to be permanently resid
ing in the United Stat.es under color of law. 

"(B) R~CTION OF BENEFITS.-
"(i) LIMITATION TO EMERGENCY SERVICES AND SERVICF.S 

FOR PREGNANT WOMEN.-Notwithstanding any provi
sion of title XIX of the Social Security Act (including 
subparagraphs (B) and (C) of section 1902(a)(10) of such 
Act), aliens who, but for subparagraph (A), would be 
ineligible for medical assistance under paragraph (1), 
are onll eligible for such assistance with respect to-

' a> emergency services (as defmed for purposes
of Be\.,---t,ion 1916(aX2)(D) of the Social Security Act), 
and 

"(D) se!"Vices described in section 1916(aX2XB) of 
such Act (relating to service for pregnant women). 

"(ii) No RFSI'RICTION roR EXEMPI' ALIENS AND CHIIr 
DREN.-The restrictions of clause (i) shall not apply to 
aliens who are deiscribed in paragraph (2) or who are 
under 18 years of age. 

"(C) l>EFINmoN OF·IIEDICAL ASSIS'tANCE.-ln this para
graph, the term "medical assistance' refers to medical 
assistance under a State plan approved under title XIX of 
the Social Security Act. 

"(4) TREATMENT OF CERTI.IN PJlOGRAKS.-Assistance furnished 
under any of the following provisions of law shall not be con
strued to be fmancial assistance described in paragraph (lXAXi):

"(A) The National School Lunch Act. 
"(B) The Child Nutrition Act of 1966. 
"(C) The Vocational &iucation Act of 1963. 
"(D) Chapter 1 of the &iucation C,onsolidation and 

Imr,rovement Act of 1981. 
• (E) The Headstart-Follow Through Act. 
"(F) The Job~-Partnership Act. 
"(G) Title IV of the • her &iucation Act of 1965. 
"(H) The Public Healt Service Act. 
"O) Titles V, XVI, and XX, and parts B, D, and E of title 

IV, of the Social Security Act (and titles I, X, XIV, and XVI 
of such Act u in effect without regard to the amendment 
made by section 301 of the Social Security Amendments of 
1972). 

"(5) ADJUSTMENT NOT AFFECl'ING FASCELlrBl'ONE BENEFITS.
For the purpose of section 501 of the Refugee F.ciucation Assist
ance Act of 1980 (Public Law 96-122), usistance llhall be c:ontin-

https://CERTI.IN
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ued under such section with respect to an alien without regard 
to the alien's adjustment ofstatus under this section. 

"(i) DISSEMINATION OF INFORMATION ON LEGALIZATION PROGRAM.
Beginning not later than the date designated by the Attorney
General under subsection (aXlXA), the Attorney General, in ~ 
operation with qualified designated entities, shall broadly dissemi
nate information respecting the benefits which aliens may receive 
under this section and the requirements to obtain such benefits.". 

(2) The table of contents for chapter 5 of title II is amended by 
inserting after the item relating to section 245 the following new 
item: 
"Sec. 245A. Adjustment of statm of certain entrants before January 1, 1982, to that 

of person admitted for lawful residence.". 
(b) CoNFORMING AMENDMENTS.--{1) Section 402 of the Social Secu

rity Act is amended by adding at the E!nd thereof the following new 
subsection: 

"(f)(l) For temporary disqualification of certain newly legalized 
aliens from receiving aid to families with dependent children, see 
subsection (h) of section 245A of the Immigration and Nationality 
Act. 

"(2) In any case where an alien disqualified from receiving aid 
under such subsection (h) is the parent of a child who is not so 
disqualified and who (without any'adjustment of status under such 
section 245A) is considered a dependent child under subsection 
(aX33), or is the brother or sister of such a child, subsection (aX38) 
shall not apply, and the needs of such alien shall not be taken into 
account in making the determination under subsection (aX7) with 
respect to·such child, but the income of such alien (if he or she is the 
parent of such child) shall be included in making such determiI).a
tion to the same extent that income of a stepparent is included 
under subsection (aX31).". 

(2XA) Section 472(a) of such Act is amended by adding at the end 
thereof (afwr and below paragraph (4)) the following new sentence: 
"In any case whera the child is an alien disqualified under section 
245A(h) of the Immigration and Nationality Act from receiving aid 
under the State plan approved under section 402 in or for the month 
in which such agreement was entered into or court proceedings
leading to the removal of the child from the home were instituted, 
such child shall be considered to satisfy the requirements of para
graph (4) (and the corresponding requirements of section 
473(aXl)(B)), with respect to that month, if he or she would have 
satisfied such requirements but for such disqualification.". 

(B) Section 473(aXl) of such Act is amended by adding at the end 
thereof (after and below subparagraph (C)) the following new 
sentence: 
"The last sentence of section 472(a) shall apply, for purposes of 
!Ubparagraph (B), in any case where the child 18 an alien described 
m that sentence.". 

(c) MlscEu.ANEOUS PaoVISIONS.-
(1) PROCEDtJRES FOR PROPERTY ACQUISITION OR LEASING.-Not

withstanding the Federal Property and Administrative Services 
Act of 1949 (40 U.S.C. 471 et seq.), the Attorney General is 
authorized to expend from the appropriation provided for the 
administration and enforcement of the Immigration and 
Nationality Act, auch amounts as may be necessary for the 
leasing or acquisition of property in the fulfillment of this 
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section. This authority shall end two years after the effective 
date of the legalization program. 

(2) USE OF llETIRED FEDERAL DIPLOYDS.-Notwithstanding 
any other provision of law, the retired or retainer pa_y of a 
member or former member of the Armed Forces of the United 
States or the annuity of a retired employee of the Federal 
Government who retired on or before January 1, 1986, shall not 
be reduced while such individual is temporarily employed by 
the Immigration and Naturalization Service for a period of not 
to exceed 18 months to perform duties in connection with the 
adjustment of status of aliens under this section. The Service 
shall not temporarily employ more than 300 individuals under 
this paragraph. Notwithstanding any other provision of law, the 
annuity of a retired employee of the Federal Government shall 
not be increased or redet.ermined under chapter 83 or 84 of title 
5, United States Code, as a result of a period of temporary
employment under this paragraph. 


