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EXECUTIVE SUMMARY

More than twenty-five years after the enactment of the 1964
civil Rights Act employment discrimination on the basis of race,
color, religion, sex, or national origin remains a serious
national problem. Too many instances of discrimination go
unpunished under current law, in large part because victims of
discrimination cannot afford the heavy costs imposed by current
law on victims of discrimination who seek to bring employment
discrimination complaints; especially given the limited remedies
afforded victims of discrimination under Title VII. More, not
less, needs to be done to provide redress to victims of
employment discrimination and to reduce the amount of
discrimination in employment. It is with this conviction that
the U.S. Commission on Civil Rights considers The Civil Rights
Act of 1990 currently before Congress.

The Civil Rights Act of 1990 would amend Title VII of the
1964 Civil Rights Act and Section 1977 of the Revised Statutes of
the United states (42 U.S.C. 1981) with the following stated

purpose:
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(1) to respond to the Supreme Court's recent decisions

by restoring the civil rights protections that were

dramatically limited by those decisions; and

(2) to strengthen existing protections and remedies

available under Federal civil rights laws to provide

more effective deterrence and adequate compensation for

victims of discrimination.

This statement examines the provisions of the Civil Rights
Act of 1990 from both a legal and a policy perspective. The
analysis in this statement has led us to the conclusion that
Congress should pass and the President should sign the proposed
legislation with some modifications that are described below.

This executive summary discusses briefly each of the major

controversial provisions of the Civil Rights Act of 1990 and

presents our recommendations to Congress and the President.

Section 4: Restoring the Burden of Proof in Disparate Impact

Cases

Section 4 addresses methods of proof in employment
discrimination cases brought under disparate impact theory.
Disparate impact theory had its origins in the 1971 Supreme Court
decision, Griggs v. Duke Power Co., 401 U.S. 424 (1971), and was
further refined in subsequent Supreme Court decisions. 1In
Griggs, the Supreme Court held that employment practices that
have an adverse impact on minorities are illegal, regardless of
intent, unless the employer can prove that they are justified by

business necessity.

' s. 2104, 101st Cong., 2d Sess. § 2(b) (1990).
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In cases using the disparate impact theory, the plaintiff
makes a prima facie case of discrimination by demonstrating that
an employment practice (or practices) of the defendant has an
adverse impact. He usually does this by comparing the
composition of the employer's work force with the composition of
the qualified applicant pool or, in some cases, with the
composition of the qualified population in the relevant labor
market. If the plaintiff succeeds in persuading the court that
an employment practice has a disparate impact, then the burden
shifts to the defendant to prove that the practice is justified
by business necessity. If the defendant proves business
necessity, the plaintiff can still prevail by showing that there
exists an alternative employment practice with less of an adverse
impact that equally well meet the defendant's business needs.

Two recent Supreme Court cases have changed the nature of
disparate impact cases. In a 1988 decision, Watson v. Fort Worth
Bank & Trust, 108 S.Ct. 277 (1988), the Supreme Court resolved a
controversy that had arisen in the lower courts by deciding that
subjective employment practices, such as hiring based on an
interview, could be challenged with disparate impact analysis.
Previously, Supreme Court disparate impact cases had always dealt
with objective employment practices, such as a high school
diploma requirement, or hiring according to scores on a test. 1In

a 1989 decision, Wards Cove Packing Co., Inc. v. Atonio, 109
%.Ct. 2115 (1989), the Supreme Court:
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(1) held that to make a prima facie case of discrimination
under the disparate impact theory, the plaintiff must
show which specific employment practice causes a
statistical disparity in the employer's work force.
(2) decided that the employer's burden in justifying his
employment practice is a burden of production and not a
burden of persuasion.
(3) stated that the employer must prove that his employment
practice has "legitimate business reason," but not
necessarily that it is "essential" to his business.
The Wards Cove decision appeared to be responding tO‘concerns.
that employers would find it difficult to justify subjective
employment practices by making it more difficult for plaintiffs
to make a prima facle showing of discrimination and by making it
easier for defendants to respond to a prima facie showing of
discrimination. Our analysis shows that the Wards Cove decision
represented a clear departure from disparate impact theory as it
was being applied by the lower courts and was in some ways
inconsistent with previous Supreme Court disparate impact
decisions. Before the Wards Cove decision, many lower courts had
allowed plaintiffs to make a prima facie case of discrimination
by showing that a group of employment practices, sometimes the
employer's entire employment process, caused the disparate
impact. Virtually all lower courts had given the employer the '
burden of persuasion in showing business necessity. Indeed, the ‘

Supreme Court disparate impact cases prior to Wards Cove, by

using strong language, implicitly gave employers the burden of

persuasion. The lower courts and previous Supreme Court cases

had clearly required the defendant to show that a challenged
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practice was required business necessity, not just to show a
legitimate business reason for the practice.

Section 4 would overturn the Wards Cove decision by:

(1) Allowing plaintiffs to make a prima facie showing of
discrimination by establishing either that a single
employment practice or that a group of employment
practices results in a disparate impact.

(2) Specifying that defendants have the burden of
persuasion in showing that their employment practice
has a business justification.

(3) Restoring the requirement that the defendant show that
the disputed business practice is necessary to his
business by requiring that he show that it "bears a
substantial and demonstrable relationship to effective
job performance."

Our analysis concludes that Section 4 restores the law in
large measure to the way it was applied before the Wards Cove
decision. The only exception is that Section 4 would allow
plaintiffs to make a prima facie case of discrimination by
challenging an -entire employment process, possibly even when he
could have narrowed the complaint through normal discovery.

The most important argument against Section 4 is that it
might lead employers to adopt hiring quotas, or hire by the
numbers. According to this argument, Section 4 would make it too
easy for plaintiffs to make a prima facie case of discrimination,
because it would allow plaintiffs to attack disparities in the
employer's bottom line, rather than requiring them to show which

specific practice used by the employer causes the disparity.

Also, Section 4 would make it too hard for employers to defend

2 3. 2104, 101st Cong., 2d Sess. § 3(0) (1990).
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their employment practices, particularly in light of the
extension of disparate impact analysis to subjective employment
practices.

We believe for several reasons that Section 4 will not cause
quotas. First, our legal analysis shows that Section 4 would
largely restore the law as it was applied by the courts before
the Wards Cove decision. Since there is, to our knowledge, no
evidence that employers adopted quotas before the Wards Cove
decision, they are not likely to do so now. Second, hiring by
the numbers, rather than hiring the most qualified applicants is
very costly for'employers, likely more costly than their other
alternatives under Section 4, whicp are to expend more resources
documenting the business necessity of their employment practices,
to change their employment practices so that they can justify
them, or to live with the higher expected liability costs.

Third, if employers were to hire by the numbers, they would only
be opening themselves up for reverse discrimination suits, which
ought to provide a strong deterrent to quota hiring.

In making this argument, we are cognizant of the fact that
disparate impact analysis now applies to subjective as well as to
objective employment practices. We recognize that some
subjective practices might be harder to justify -- but employers
always have the option of changing their practices in response to
this law. Moreover, in principle, most subjective practices can
be validated in much the same way objective practices are.

Finally, it should be noted that many circuit courts had allowed
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disparate impact challenges of subjective practices before the
Watson decision, and there is no evidence that employers adopted
quotas in these circuits.

In addition to our belief that Section 4 will not cause
quotas, we feel that there are several very important reasons to
adopt Section 4. First, allowing plaintiffs to challenge groups
of employment practices under disparate impact theory is
essential, because sometimes it is impossible to distinguish the
separate effects of individual employment practices that combine
to produce a disparate impact. Second, this provision provides
employers with a strong incentive to keep good records of the
individual effects of each employment practice, since these
records will be useful in an employer's defense in a potential
law suit. Under current law, employers to not have the incentive
to maintain good records, because good records would help the
plaintiff. Third, a high burden on tﬁe defendant in a disparate
impact suit gives employers strong incentives to adopt employment
practices that are not discriminatory. If all defendants were
required to do to defend an employment practice was to show

produce evidence of some legitimate reason why it was used,

employers would have no incentive to scrutinize and change their
current employment procedures. Fourth, the burdens placed on
employers by Section 4 are fair, in the sense that defendants,
because they know their businesses well, are in a far better
position to identify the disparate impact and determine the

business necessity of their employment practices than are
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plaintiffs, on whom these burdens are placed under current law.
Finally, although Section 4 will undoubtedly increase employers'®
costs somewhats, it will also have some important benefits: not
only will victims or discrimination,be more likely to obtain
redress, but employers are likely to adopt better employment
practices under Section 4. Thus Section 4 is likely to reduce
discrimination, and it might also increase the productivity of
the work force.

We have one major reservation about Section 4. Although we
feel that it is important for plaintiffs to bé able to challenge
employment practices as a group when their individual effects
cannot be disentangled, wé fear that Section 4 might allow
.plaintiffs to attack an employer's bottom line even when only a
single practice is truly at issue, thereby saddling defendants
with unnecessarily large defense costs. To respond to this
concern, we make the following fecommendation for amending the

language in Section 4.

3 1n many cases, these will be one-time costs as employers
incur the expense of validating their employment procedures.
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RECOMMENDATION 1.

Congress should amend Section 4 to require plaintiffs to
identify and challenge employment practices as narrowly and
specifically as possible given the data they can obtain with
reasonable effort through the discovery process. One way this
could be done is to alter the language Section 4 (B) as follows:

(B) a complaining party demonstrates that a
group of employment practices whose
individual effects cannot be determined by

reasonable efforts of the complaining party
results in a disparate impact on the basis of

race, color, religion, sex, or national
origin, and the respondent fails to
demonstrate that such group of employment
practices are required by business necessity,
except that . . .

Alternatively, the language in Section 4 (B) (i) could
be altered as follows:

(i) if a complaining party demonstrates that
a group of employment practices results in a
disparate impact, such party shall not be
required to demonstrate which specific

practice or practices within the group
results in such disparate impact when the

individual effects of the practices cannot be
determined by reasonable efforts of the
complaining party.

We also have one minor concern. The proposed legislation
discusses the plaintiff's prima facie case and the defendant's
business necessity defense, but does not mention the traditional
third phase of a disparate impact trial, which allows plaintiffs
to prevail even if the defendant has demonstrated that the
disputed employment practice(s) is required by business necessity
if the plaintiff can show that there exists an alternative
practice that equally well meets the defendant's business needs

but has less of a disparate impact. We are concerned that this
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omission in the codification of the procedures to be used in
disparate impact trials may mean that plaintiffs will no longer
be able to prevail once the defendant has demonstrated that the
disputed employment practice is required by business necessity.
For this reason, we recommend that Congress explicitly mention

the third phase of the disparate impact trial in the legislation.

RECOMMENDATION 2.

Congress should clarify that if the plaintiff succeeds in
demonstrating that the challenged practice or practices have a
disparate impact and if the defendant succeeds in demonstrating
that the challenged practice or practices are required by
business necessity, the plaintiff may still prevail if he can
demonstrate that there exist other employment practices that
equally well meet the defendant's business needs but have a less
discriminatory impact. This could be done by adding at the end
of Section 4 (1):

(C) If the respondent demonstrates that a
specific employment practice or a group of
practices is required by business necessity,
an_unlawful employment practice based on
disparate impact is still established if the
complaining party can demonstrate that there
exists some other employment practice or
group of employment practices that meets the
defendant's business needs equally well but
has less of a disparate impact.
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Section 5 -~ Clarifying Prohibition Against Tmpermissible
consideration of Race, Color, Religion, Sex or National Origin in

Emplovment Practices

Section 5 would make a defendant liable for discrimination
whenever the plaintiff can demonstrate that discrimination was a
mmotivating factor" in an employment decision, whether or not the
ultimate employment decision would have been the same without the
discrimination. Section 5 overturns the 1989 Supreme Court

decision in Price Waterhouse v. Hopkins, 109 S.Ct. 1775 (1989),

which held that an employer would not be liable for
discrimination in a "mixeé motive"™ case if he could show that the
same employment decision would have been made without the
discrimination.

Section 5 would have the important benefit of giving courts
the power to enjoin a defendant from future discriminatory
behavior once it has been shown that he has engaged in
impermissible behavior, whether or not the plaintiff would have
been hired/promoted anyway. An injunction would significantly
deter the defendant from future discriminatory behavior.
Furthermore, under Section 8, the plaintiff could be awarded
compensatory and/or punitive damages in cases of egregious
discrimination. Thus, when the plaintiff in a mixed motive case
is harmed-by the discrimination, he éould be given redress.
Moreover, the possibility of punitive damages would help to deter

discriminatory behavior of all employers in mixed motive cases.
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There are two arguments against Section 5. The first is
that Section 5 would hold a defendant liable for discrimination
even when the plaintiff is not harmed. However, as we noted
above, it is important for defendants to be held liablé in mixed
motive cases so that they can be enjoined from future
discriminatory behavior. The second is that the defendant might
be held liable for "discriminatory thoughts," or in cases when
discrimination was not really important in the employment
decision. Although we think it is unlikely that a plaintiff can
prove that discrimination was a motivating factor in these
situations, it should be possible to ensure that there is no
confusion about what a plaintiff needs to show for a defendant to
be held liable in a mixed motive case. We feel that Congress
should consider defining the term "motivating factor" in Section

3- >

RECOMMENDATION 3.

We suggest that Congress consider defining the term
"motivating factor" to avoid any possibility of confusion about
what the plaintiff needs to demonstrate to establish a
defendant's liability in a mixed motive case. This could be done
by adding the following definition at the end of Section 3:

(o) The term "motivating factor" means a
factor that enters in a significant way into
an employment decision or process.
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Section 6 -- Facilitating Prompt and Orderly Resolution of
challenges to Employment Practices Implementing Litigated or

Consent Judgments or Orders

Section 6 addresses the rights of third parties to challenge
court orders -- consent decrees and judgments -~ entered in

4 These court orders often

employment discrimination cases.
affect third parties, and courts have had to resolve the problem
of how to guarantee these third parties their due process rights
while not impairing the finality of the court orders. The
general goal is to resolve all issues in a timely manner in one
court, so that once a court order is entered, it is final.

Before 1989, most circuit courts had addressed this problem
by giving third parties the right to intervene in a timely manner
in the original law suit (or otherwise make their interests known
to the court) and barring "collateral attacks" on court orders
once they were entered. In a 1989 decision, Martin v. Wilks, 109
S.ct.___ (1989), the Supreme Court held that unless Congress
provided a legislative basis to the contrary, the only way to

ensure the due process rights of third parties was for third

parties to be joined as parties to the original law suit under

4 For convenience, consent judgment or orders are referred

to as consent decrees throughout this summary. It should be
noted, however, that Section 6 applies not only to voluntary
consent judgments, but also to court orders that are entered
after an employment discrimination claim has been fully
litigated.
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Federal Rule of Civil Procedure 19(a) or forever retain their
rights to challenge the court order.

Section 6 constitutes the necessary legislative basis.
Under Section 6, third parties are precluded from challenging
court orders after they are entered except in certain specific
situations. They retain the right to attack the court order
collaterally if they did not receive sufficient notice of the
court order and opportunity to make their objections known before
the court order was entered, unless the parties to the court
order made reasonable efforts to contact them or they were
adequately represented by other parties in previous challenges to
the court order. Third parties can also attack a court order if
circumstances change,5 or if the decree "was obtained through
collusion or fraud, or is transparently invalid or was entered by

6 section 6 also

a court lacking subject matter jurisdiction.
preserves their rights to intervene in the lawsuit under Federal
Rule of Civil Procedure 24. Thus, although many circuit courts
before the Wilks decision had barred collateral attacks
altogether, Section 6 establishes when third parties can
challenge court orders.

The first issue concerning Section 6 is whether the

protections it provides third parties are sufficient to guarantee

them their constitutional rights of due process. Although this

> This right was established in United States v. Swift &
Co., 286 U.S. 106 (1932).

¢ 5. 2104, 101st Cong., 2d. Sess., § 6(m) (2) (B)
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is a controversial issue, our legal analysis concludes that
Section 6 is likely to be found constitutional, because it meets
the conditions for constitutional due process spelled out in two
previous Supreme Court decisions, Mullane v. Central Hanover Bank
& Trust Co., 339 U.S. 306 (1950) and Hansberry v. Iee, 311 U.S.
32 (1940).

The second issue is which procedure better meets the policy
goal of achieving final judgments without violating third party
rights: the joinder rule adopted by the Supreme Court in Wilks,
or the provisions contained in Section 6. It is our conclusion
that the Supreme Court's joinder rule is less well suited to
meeting this goal than is Section 6's modified collateral attack
bar.

For one thing, the current joinder rule has the disadvantage
relative to Section 6 of involving more parties in the law suit
than may actually be necessary, including forcing uninterested
third parties to acquire legal representation.

More importantly, our analysis concludes that there are
likely to be many fewer collateral attacks under Section 6 than
under the current joinder rule. This is an important benefit.
First, the financial costs of subsequent litigation are high, for
both of the original parties. If collateral attacks become
frequent, as it seems they will under current law, the overall
costs of employment discrimination are likely to increase
considerably. This will provide a significant disincentive to

the bringing of employment discrimination suits and mean that
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fewer victims of discrimination will receive redress. Second,
subsequent litigation is likely to have non-financial costs as
well: it will delay the healing that is likely to be needed
‘after the years of litigation that it normally takes before a
court order in a class-wide discrimination suit is entered.

In achieving this benefit, however, it is important to
ensure that third parties do get an opportunity to have their day
in court before the court order is entered. Before the Wilks
decision, third parties sometimes did ﬁot have an opportunity to
be heard, because they were denied intervention when they did not
seek to intervene in the early stages of litigation‘and because
courts did not normally allow them to appear in fairness
hearings. The proposed legislation contains safeguards that go a
long way towards ensuring that third parties will have an
opportunity to be heard. 1In particular, a person who has not
been given sufficient notice and reasonable opportunity to
present objections retains the right to challenge a court order
after it is entered, unless he has been adequately represented by
someone else or reasonable efforts to notify all interested
parties were made before the court order was entered.

There is some concern, however, about when courts will deem
that a person has received sufficient notice and a reasonable
opportunity to present objections. It is important that parties
be notified not only of the existence of a lawsuit but also of
the terms of the court order in time to present objections. If

they do not get notification of the terms of the court order,
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they may not fully realize the extent to which their interests
are affected. It is also important that they be given more than
a minimal opportunity to present objections. Not only will they
need sufficient time to prepare their presentation, but they may
need access to information that can only be obtained through
discévery. They may also need the opportunity to call witnesses
on their behalf. The proposed legislation leaves these issues to
the courts to decide, on the basis of third parties!
constitutional rights to due process. It might be wise for
Congress to provide more guidance to the courts to ensure that
third parties are not given only their minimal rights of due
process, but as much opportunity to make their case as possible
without significantly delaying a final resolution to employment
discrimination litigation.

We recommend that Congress respond to this concern by
providing more guidance to the courts as to what would constitute
"sufficient notice" and "reasonable opportunity to present

objections."

RECOMMENDATION 4.

Congress should clarify what is meant by "sufficient notice®
and "“"reasonable opportunity to present objections." 1In
particular, Congress should ensure that third parties who are not
given notice of the actual terms of consent orders before they
are entered will retain the right to challenge these orders at a
later date. Congress should also emphasize that third parties
should be given a meaningful opportunity to their present
objections and not just be accorded a pro forma hearing.
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Section 8 -- Providing for Damages in Cases of Intentional
Discrimination

Section 8 increases the remedies available under Title VII
to allow victims of discrimination to receive compensatory and
punitive damages in cases of intentional discrimination.” It
also authorizes jury trials when damages are sought.

There are three important reasons for allowing damages under
Title VII. First, Section 8 would extend to women and religious
minorities the same remedies already afforded racial and ethnic
minorities under Section 1981. Second, compensatory damages
would allow victims of discrimination to be made whole in
situations where the discrimination did not result in the loss of
a job or a promotion (e.g. racial or sexual harassment on the
job) but when injury occurred. Third, punitive damages would
create a powerful incentive for employers to avoid discriminatory
activities.

Those who are against Section 8 argue that it will increase
the number of discrimination charges, bring about unreasonably
high damage awards, and reduce incentives to settle. We believe
that given that many instances of discrimination currently never
result in a charge, an increase in the number of discrimination
charges is not necessarily bad. Our review of damage awards in
other areas, in particular under Section 1981, leads us to

believe that damage awards will not be excessively high.

7 Thus, damages would not be allowed in disparate impact

cases.
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Finally, although the addition of damages will likely increase
settlement amounts, there is no reason to believe that it will
affect the proportion of cases settled prior to trial.

Section 8, in allowing plaintiffs to recover punitive
damages under Title VII, creates an important tool for deterring
discrimination. However, there is considerable concern that the
judicial system may decide punitive damages wrongly. Punitive
damages serve the goals of social policies and are therefore
properly the domain of the legislative branch. Congress should
consider providing guidance on the factors to consider when

deciding punitive damage awards.

RECOMMENDATION 5.
Congress should consider providing guidance to the judicial

system on the factors to consider when deciding punitive damage
awards.

Recommendation for a Study on the Effects of the Civil Rights Act
of 1990

The Civil Rights Act of 1990 should become law. However,
many concerns have been raised about its potential effects. 1In
particular, many have argued that the proposed legislation will
lead to quotas. Others have pointed to the possibility that
extending the remedies available under Title VII to compensatory
and punitive damages will lead to dramatic increases in

litigation costs and unduly harsh jury damage awards. Although
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we have concluded that these adverse effects are not likely to
occur, these concerns are sufficiently important to warrant
careful monitoring of the effects of the Civil Rights Act of 1990
after it has become law. Congress should ensure now that a
comprehensive and objective assessment of the law's effects will
be done in the future. We recommend that Congress call upon the

U.S. Commission on Civil Rights to undertake such a study.

RECOMMENDATION 6.

Congress should call upon the U.S. Commission on Civil
Rights to undertake a comprehensive and objective assessment of
the effects of the Civil Rights Act five years after it has
become law. This could be done by adding the following Section
to the bill:

SEC. 16. UNITED STATES CIVIL RIGHTS
COMMTISSION STUDY OF THE ACT

The United States Civil Rights
Commission shall provide Congress with a
comprehensive and objective assessment of the

Civil Rights Act of 1990 within five vears
from when it becomes law.
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CHAPTER 1

INTRODUCTION

More than twenty-five years after the enactment of the 1964
Civil Rights Act employment discrimination on the basis of race,
color, religion, sex, or national origin remains a serious
national problem. Too many instances of discrimination go
unpunished under current law, in large part because victims of
discrimination cannot afford the heavy costs imposed by current
law on victims of discrimipation who seek to bring employment
discrimination complaints, especially given the limited remedies
afforded victims of discrimination under Title VII. More, not
less, needs to be done to redress victims of employment
discrimination and to reduce the amount of discrimination. It is
with this conviction that the U.S. Commission on Civil Rights
considers The Civil Rights Act of 1990 currently before Congress.

The Civil Rights Act of 1990 would amend Title VII of the
1964 Civil Rights Act and Section 1977 of the Revised Statutes of
the United sStates (42 U.S.C. 1981) with the following stated
purpose:

(1) to respond to the Supreme Court's recent decisions

by restoring the civil rights protections that were
dramatically limited by those decisions; and
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(2) to strengthen existing protections and remedies
available under Federal civil rights laws to provide
more effective deterrence and adequate compensation for
victims of discrimination.

The most important of the recent Supreme Court decisions referred

to in (1) are: Wards Cove Packing Co., Inc. v. Atonio, 109 S.cCt.

2115 (1989); Price Waterhouse v. Hopkins, 109 S.Ct. 1775 (1989);

Martin v. Wilks, 109 S.Ct.___ (1989); lorance v. AT&T

Technologies, 109 S.Ct.__ (1989); and Patterson v. McLean Credit

Union, 109 S.Ct.__ (1989).
This statement examines the major provisions of the proposed
legislation from both a legal and a policy perspective and makes

recommendations to Congress and the President.

8 s. 2104, 101st cong., 2d Sess. § 2(b) (1990).
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CHAPTER 2
SECTION 4 -- RESTORING THE BURDEN OF PROOF IN DISPARATE IMPACT

CASES

Section 4 of the Civil Rights Act of 1990 addresses methods
of proof in Title VII trials involving disparate impact. 1Its
stated purpose is to restore "the burden of proof in disparate

impact cases," by overturning the Supreme Court's 1989 decision,

. Wards Cove Packing Co. Inc. v. Atonio, 109 S.Ct. 2115 (1989).

Section 4 is unquestionably the most controversial Section in the
Act. Chapter 2 examines Section 4 both from a legal and a policy

perspective.

I. LEGAL ANALYSIS
This section lays out the basic disparate impact and
disparate treatment theories; summarizes and evaluates the
history of Supreme Court and lower court disparate impact
decisions; and analyzes in detail the Wards Cove and Watson’
decisions. Finally it examines the provisions of Section 4 in

the context of the above discussion.

9

Watson v. Ft. Worth Bank and Trust, 108 S.Ct. 2777
(1988).
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A. Background: The Disparate Impact and Disparate Treatment
Analyses

The general prohibition against employment discrimination in

Title VII of the Civil Rights Act of 1964 is found in § 703,

which declares, in pertinent part, that:

(2)

(h)

(3)

It shall be an unlawful employment practice for an
employer

(1) to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate
against any individual with respect to his
compensation, terms, conditions, or
privileges of employment, because of such
individual's race, color, religion, sex, or
national origin; or

(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would
deprive or tend to deprive any individual of
employment opportunities or otherwise adversely
affect his status as an employee, because of such
individual's race, color, religion, sex, or
national origin.

...[N]Jor shall it be an unlawful employment practice

for an employer to give and to act upon the results of

any professionally developed ability test provided that
such test, its administration or action upon the
results is not designed, intended or used to
discriminate because of race, color, religion, sex or
national origin.

Nothing contained in this title shall be interpreted to
require any employer, employment agency, labor
organization, or joint labor-management committee
subject to this title to grant preferential treatment
to any individual or to any group because of the race,
color, religion, sex, or national origin of such
individual or group on account of an imbalance which
may exist with respect to the total number or
percentage of persons of any race, color, religion, sex
or national origin employed by any employer . . . .

A Title VII violation has traditionally been established

using one of two forms of analysis: disparate treatment or
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disparate impact.!” To make a prima facie case of
discrimination, disparate treatment analysis requires a plaintiff
to prove that the defendant possesses a motive or intent to
discriminate against the plaintiff because of "race, color,
religion, sex, or national origin."™ Thus, for example, where the
plaintiff alleges racial discrimination, "[t]he ultimate focus of
the inquiry, and thus the proof, is whether or not the decision
or action was 'racially premised.'“11

By contrast, in a disparate impact case, unlawful
discriminatory intent, direct or implied, is irrelevant. "[G]ood
intent or absence of discriminatory intent does not redeem
employment procedures or testing mechanisms that operate as
'built-in head winds' for minority groups and are unrelated to

measuring job capability."12

Rather, in a disparate impact case,
to make a prima facie case of discrimination, a plaintiff is
required to prove that facially neutral employment practices,
procedures, or tests used by an employer cause a disparate impact
on the basis of race, color, religion, sex, or national origin.

The plaintiff makes this claim most often with statistical proof.

The Supreme Court recently confirmed that disparate impact

10 Disparate impact analysis was first applied in Griggs v.

Duke Power Company, 401 U.S. 424 (1971).
" Barbara Lindemann Schlei and Paul Grossman, Employment
Discrimination Iaw (Washington DC: Bureau of National Affairs,

1976), pp.1153-54 (quoting McDonnell Douglas Corp. V. Green, 411
U.S. at 805 n.18).

12

Griggs _v. Duke Power Company, 401 U.S. 424, 432 (1971).
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analysis is applicable to subjective employment practices in its

3 prior to Watson, no disparate impact case

Watson decision.
involving subjective employment practices had been brought to the
Supreme Court.

It should be understood that class-wide disparate treatment
cases also often make use of statistical data. A prima facie
case in a class action disparate treatment case can sometimes be
made by showing that the racial or gender composition in a
certain job category is substantially different from the racial
or gender composition of the qualified labor force. Unless the
employer offers an alternative explanation, discriminatory intent
may be inferred from a marked imbalance in the defendant's work
force. However, the imbalance in the defendant's work force is
generally required to be substantial and often needs to be
bolstered with other evidence of discrimination in order for the

intent to discriminate to be inferred in a disparate treatment

case, whereas a much smaller imbalance, tied to a specific

"  Examples of subjective criteria are the decision to hire

a candidate based upon recommendations and personal knowledge of
the candidate, the discretionary decision to fire an individual
said not to get along with co-workers, a discretionary promotion
decision, brief interviews with candidates, and leaving promotion
decisions to the unchecked discretion of lower level supervisors.
Examples of objective criteria are written aptitude tests,
written tests of verbal skills, height and weight requirements, a
high school diploma requirement, and a rule prohibiting
enployment of methadone uses.
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employment practice, will suffice to make a prima facie showing
of discrimination in a disparate impact case.

In both disparate impact and disparate treatment cases, the
plaintiff bears the burden of persuasion in the prima facie case.
In a class-wide disparate treatment case, the plaintiff needs to
persuade the court that the statistical and other evidence he
offers is sufficient to make an inference of illegal
discrimination. In a disparate impact case, the plaintiff needs
to persuade the court that a practice or practices of the
employer caused a statistical disparity in his work force. 1In
both types of cases, the defendant can dispute the evidence
offered by the plaintiff.

Once a prima facie showing of discrimination has been made,
in both analyses, the burden of going forward shifts to the
defendant. In disparate treatment analysis, the "defendant must
rebut the inference of discrimination by showing that the
statistics are misleading or inaccurate, or by presenting
legitimate, nondiscriminatory reasons for the disparity."" The
defendant's burden is one of production: "It is now clear that a
defendant's burden is one of production, not persuasion. It is

sufficient to meet the burden if the defendant's admissible

% This discussion is derived from Michael J. Zimmer,

Charles A. Sullivan, and Richard F. Richards, Federal Statutory
1aw of Employment Discrimination (Indianapolis: Bobbs-Merrill,
1980), pp.30-3.

> croker v. Boeing Co., 662 F.2d. 975 (3rd Cir. 1981) (en
banc) at 991.
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evidence clearly 'raises a genuine issue of fact' as to whether
jt discriminated against the plaintiff.n

The defendant in a disparate impact case must show that the
employment practice that has been shown to have a disparate
impact is required by business necessity. Before the Watson and
Wards Cove decisions, this defense was regarded as an affirmative
defense, and most courts held that this burden was a burden of
persuasion. (See discussion below.)

In both disparate treatment and disparate impact cases,
there is a possible third phase if the defendant was successful
in meeting his burden in the second phase. For disparate
treatment cases, this phase consists of the plaintiff showing
that the reason given by the defendant in the second phase is
merely a pretext for discrimination and not the true reason for
the statistical disparities. For disparate impact cases, this

phase consists of the plaintiff showing that there exists an

16 Id. See also Stephen N. Shulman and Charles F.

Abernathy, The ILaw of Egual Employment Opportunity (Boston:
Warren, Gorham & Lamont, 1990), pp. 3-89 - 8-950. They observe:

in Texas Department of Community Affairs v. Burdine,
the Supreme Court held that once an individual

plaintiff established a prima facie case of intentional
discrimination, the only burden that shifted to the
employer was one of "production." The employer need
only "articulate" a nondiscriminatory reason for having
rejected plaintiff, and need not satisfy a "persuasion
burden" of convincing the court of its
nondiscriminatory intent. For a time, courts were
split as to whether Burdine applied to class actions as
well. Now, however, it is settled that Burdine applies
at the rebuttal phase of deciding whether defendant has
intentionally discriminated against the class.




June 19, 1990 29
alternative to the employment practice in question that meets the
defendant's business needs equally well but has a less
discriminatory impact.' For instance, if an employer has
succeeded in justifying an employment test that has a
discriminatory impact on the grounds that it accurately measures
a skill necessary to do the job, the plaintiff might show that
there exists an alternative test that has less of a
discriminatory impact but measures the necessary skill equally

well.

B. Backaround: History of Supreme Court Cases Dealing With The

Disparate Impact Model

Disparate impact analysis has its origin in the 1971 Supreme

Court decision, Griggs v. Duke Power Company. The Gridgs

decision held that Title VII:

proscribes not only overt discrimination but also
practices that are fair in form but discriminatory in
operation. The touchstone is business necessity. If
an employment practice which operates to exclude
Negroes cannot be shown to be related to job
performance, the practice is prohibited....Congress has
placed on the employer the burden of showing that any
given requirement must have_a manifest relationship to
the employment in question.w

Disparate impact analysis was further elaborated in Albemarle
Paper Co. v. Moody, 422 U.S. 405 (1975); Dothard v. Rawlinson,

433 U.S. 321 (1977): New York City Transit Authority v. Beazer,

17
(1975).
18

Albemarle Paper Co. v. Moody, 95 S.Ct. 2362, 2375

Griggs v. Duke Power Co. 91 S.Ct. 849, 853-4.
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440 U.S. 568 (1979); and Connecticut v. Teal, 457 U.S. 440
(1982).

In all of these Supreme Court disparate impact cases, the
employment practices under attack were objective tests and,
therefore, easily identified by the plaintiff as the cause of the
imbalance in his prima facie case. Griggs, 401 U.S. 424 (high
school diploma and intelligence tests); Albemarle, 422 U.S.405
(written aptitude tests); Dothard, 433 U.S. 321 (height and
weight requirements); Beazer, 440 U.S. 568 (rule against

employing drug addicts); Teal, 457 U.S. 440 (written

examination). Until Watson, the Court had yet to address a case
where a plaintiff attacked a hiring or promotion decision based
on the exercise of personal judgment or the application of
inherently subjective criteria. Most lower courts, however, did
allow disparate impact analysis to be applied to subjective
employment practices.19

In Watson, the Supreme Court confirmed that disparate
impact analysis could be used to challenge subjective or
discretionary employment practices. 1In a portion of the opinion
in which all eight sitting justices joined, Justice 0O'Connor
wrote:

Our decisions have not addressed the question
whether disparate impact may be applied to cases in i
which subjective criteria are used to make employment

decisions. . . .

19 Stephen N. Shulman and Charles F. Abernathy, The law of
Equal Employment Opportunity, p. 2-79.
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We are persuaded that our decisions in Griggs and
succeeding cases could largely be nullified if
disparate impact analysis were applied only to
standardized selection practices. . . .

. « « [D]isparate impact analysis is in principle
no less applicable to subjective employment criteria
than to objective or standardized tests. . . . We
conclude, accordingly, that subjective or discretionary
employment practices may be analyzed under the
disparate impact approach in appropriate cases.

In a portion of the opinion joined by four justices, but
which four refused to join, Justice O'Connor proceeded to respond
to concerns that the extension of disparate impact analysis would
lead to adoption of quotas by setting out the "evidentiary

n2l She noted that

standards that should apply in such cases.
"extending disparate impact analysis to subjective employment
practices has the potential to create a Hobson's choice for

n22 such as

employers and thus lead to perverse results,
"implementing quotas and preferential treatment" as a "cost-
effective means of avoiding potentially catastrophic
liability.“23 This practice, wrote O'Connor, "can violate the
Constitution®™ and is "far from the intent of Title VII."%

O'Connor then elaborated on the evidentiary standards for

disparate impact cases. In discussing the plaintiff's burden in

20 watson, 487 U.S. at 989-91.

21 14. at 991.
2 14. at 993.
3 14.

% 14.
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the prima facie case, she argued that the extension of disparate
impact analysis to subjective practices required the plaintiff,
in turn, to be specific in identifying the employment practice he
is challenging:

[T]he plaintiff's burden in establishing a prima facie
case goes beyond the need to show that there are
statistical disparities in the employer's work force.
The plaintiff must begin by identifying the specific
employment practice that is challenged. Although this
has been relatively easy to do in challenges to
standardized tests, it may sometimes be more difficult
when subjective selection criteria are at issue.
Especially in cases where an employer combines
subjective criteria with the use of more rigid
standardized rules or tests, the plaintiff is in our
view responsible for isolating and identifying the
specific employment practices that are allegedly
responsible for any observed statistical disparities.
Once the employment practice at issue has been
identified, causation must be proved; that is, the
plaintiff must offer statistical evidence of a kind and
degree sufficient to show that the practice in question
has caused the exclusion of applicants for jobs or
promotions because of their membership in a protected
group.

In discussing the defendant's burden in the second phase of a
disparate impact trial, she argued that the defendant's burden in
the second phase of a disparate impact trial is one of

production:

Although we have said that an employer has "the burden
of showing that any given requirement must have a
manifest relationship to the employment in question,"
such a formulation should not be interpreted as
implying that the ultimate burden of proof can be
shifted to the defendant.... Thus when a plaintiff has
made out a prima facie case of disparate impact, and
when the defendant has met its burden of producing
evidence that its employment practices are based on
legitimate business reasons, the plaintiff must "show
that other tests or selection devices, without a

3 14. at 994.
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similarly undesirable racial effect, would serve the
employer's legitimate interest in efficient and
trustworthy workmanship.

Writing for himself and two other justices, Justice Blackmun
agreed that disparate impact analysis was applicable to
subjective employment practices. He argued, however, that the
"plurality mischaracterizes the nature of the burdens this court
has allocated for proving disparate impact claims" and "it is not
enough for an employer merely to produce evidence that the method
of selection is job-related. It is an employer's obligation to
persuade the reviewing court of this fact."?¥ Justice Stevens
concurred in the judgment but declined to give a "fresh
interpretation" of disparate impact cases in an opinion.

The Court ultimately adopted the Watson plurality opinion in
Wards Cove v. Atonig, 109 S.Ct. 2115 (1989). In agreeing that
the plaintiff must show the disparity caused by each employment
practice separately, Justice White, writing for the majority,
quoted Watson directly. He then elaborated:

Our disparate impact cases have always focused on the

impact of particular hiring practices on employment

opportunities for minorities. Just as an employer

cannot escape liability under Title VII by

demonstrating that, "at the bottom line," his work

force is racially balanced (where particular hiring

practices may operate to deprive minorities of

employment opportunities), see Connecticut v.

Teal,...., a Title VII plaintiff does not make out a

case of disparate impact simply by showing that "at the

bottom line" there is racial imbalance in the work

force. As a general matter, a plaintiff must
demonstrate that it is the application of a specific or

% 14. at .

27 1d4. at 1000-1001.



June 19, 1990 34

particular employment practice that has created the
disparate impact under attack. Such a showing is an
integral part of the plaintiff's prima_facie case in a
disparate-impact suit under Title VII.

Justice White also argued that statistical disparities can only
be shown by comparing the composition of the at-issue jobs with
the composition of the "qualified population in the relevant

labor market."?
Justice White agreed with Justice O'Connor's Watson opinion
that the defendant could rebut a prima facie case by producing

evidence that the challenged practice has a business
justification:

If...respondents establish a prima facie case of
disparate impact with respect to any of petitioner's
employment practices, the case will shift to any
business justification petitioners offer for their use
of these practices... The dispositive issue is whether
a challenged practice serves, in a significant way, the
legitimate employment goals of the employer... The
touchstone of this enquiry is a reasoned review of the
employer's justification for his use of the challenged
practice. A mere insubstantial justification in this
regard will not suffice....At the same time, though,
there is no requirement that the challenged practice be
"essential" or "indispensable" to the employer's
business for it to pass muster.

For the dissent, Justice Stevens responded directly to the
majority's holding that a plaintiff must "isolate and identif[y]

the specific employment practices that are allegedly responsible

8  wards Cove V. Atonio, 109 S.Ct. at 2125.

¥ 14. at 2121.

3 wards cove v. Atonio, 109 S.cCt. at 2125 and 2126.
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! He argued that this was an

for any statistical disparities.
"unwarranted proof," but acknowledged that "[i]t is elementary
that a plaintiff cannot recover upon proof of injury alone:
rather, the plaintiff must connect the injury to an act of the
defendant in order to establish prima facie that the defendant is
liable."® Nevertheless, Stevens stated that "[a]lthough the

causal link must have substance, the act need not constitute the

sole or primary cause of the harm. "

C. Backdground: Did the Wards Cove Change Disparate Impact

Analysis?

In confirming that disparate impact analysis applies to
subjective employment practices, the Watson plurality enunciated
the following evidentiary standards (see quotes above):

(1) In making his prima facie case the plaintiff must identify
the specific employment practice or practices responsible
for the disparity and prove that each employment practice
separately causes a disparity.

(2) In rebutting the plaintiff's prima facie case, the defendant
has only the burden of production, not the burden of
persuasion.

(3) An employment practice is justified if the employer has
"]legitimate business reasons,"* for the employment
practice.

31 14. at 2132.

32 .l_d-.
33 I_d.
34

Watson 487 U.S. at .
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The Wards Cove decision adopted these standards. To what extent
are these evidentiary standards different from those that
prevailed before Watson and Wards Cove?

Before Watson and Wards Cove, the issue of whether the
plaintiff need show the disparate impact separately for each
employment practice challenged had not arisen in Supreme Court
cases, because only one or two practices were being challenged,
and the individual effects of the practices challenged were easy
to separate. The lower courts generally allowed groups of
practices to be challenged using disparate impact analysis,® but
were split on whether the plaintiff was could challenge an
overall selection process. In Pouncey v. Prudential Insurance
Co., Judge Reavley argued that "the discriminatory impact model
of proof in an employment discrimination case is not ... the
appropriate vehicle from which to launch a wide ranging attack on
the cumulative effect of a company's employmeﬁt practices."36 In
Green v. USX Corp, on the other hand, Judge Higgenbotham rejected
the Pouncey decision:

In large part, USX's argument ... is predicated upon

the rational announced in Pouncey... We can too easily

imagine the instance in which an employer, who without

any discernible discriminatory intent, devises a scheme
the aggregate components of which cause

35 Examples of cases allowing several practices to be
challenged jointly are: Griffin v. Carlin, 755 F.2d. 1516 (11th
Cir. 1985); Gilbert v. City of Little Rock, 722 F.2d. 1390 (8th
Cir. 1983); Segar v. Smith, 738 F.2d. 1249 (DC Cir. 1984), cert.
denied, sub. no., Segar v. Meese, 105 S. Ct. 2357 (1985); and
Fisher v. Proctor & Gamble, 613 F.2d. 527 (5th Cir. 1980).

3  pouncey v. Prudential Insurance Co., 668 F.2d. 795 (5th
Cir. 1982) at 800-01.
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disproportionate hiring. Under the test urged upon

this Court_by USX, such a scheme would be immune from

challenge.

Thus, the Wards Cove requirement that plaintiffs show the
disparate impact of each challenged employment practice
separately represents a significant change from most lower court
interpretations. Not only did most circuits allow several
employment practices to be challenged in combination, but some
even allowed an entire selection process to be challenged using
disparate impact analysis.

Before Watson and Wards Cove the Supreme Court had never
expressly stated whether the defendant's burden in the second
phase of a disparate impact trial was one of production or
persuasion. However, the words used in previous Supreme Court
decisions were strongly suggestive’that the defendant's burden
was a burden of persuasion.“ In Griggs, the Supreme Court
stated that the defendant has "the burden of showing that any
given requirement must have a manifest relationship to the

u3?

employment in gquestion. In Albemarle, the Supreme Court gave

the employer the "burden of proving that its tests are 'job

s 40

related. In Dothard, the employer must "prove that the

37 Green v. USX Corp, 843 F.2d. 1511 (3rd Cir. 1988) at
1521 and 1522.

!

3  Burden of proof is almost always read to mean the burden
of persuasion, not the burden of production.

39 Griggs v. Duke Power, 401 U.S. 431 ét 854.
\

4  Albemarle v. Moody, 95 S.Ct. 2362 at 2375.
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challenged requirements are job related. " Furthermore, most

lower courts required employers to meet the burden of

42

persuasion. A leading employment discrimination text stated

that:

[I]f the court is satisfied by a preponderance of all
the evidence presented that a substantial disparate
impact indicative of discrimination exists, the burden
shifts to the defendant to prove that the substantial
disparate impact is the result of a job-related
selection device...Of course, plaintiff is afforded the
opportunity to rebut the defendant's evidence in this

41 pothard v. Rawlinson, 97 S.Ct. 2720 at 2727.

4 gsusan Agid, Fair Employment Litigation: Proving and
Defending Title VITI Cases, 2nd ed. (New York: Practicing Law
Institute, 1979), pp.510-1 states:

The cases are somewhat ambiguous as to the exact effect
of establishing a prima facie case. It is clear that
some burden then shifts to the employer, but courts
differ on whether it is the burden of persuasion or
simply the burden of producing evidence. The opinion
of the Seventh Circuit in Flowers v. Crouch-Walker
Corp. expresses the majority view. There the court
held that establishing a prima facie case does not mean
simply that the plaintiff has produced sufficient
evidence to avoid dismissal. Rather

it signifies that the plaintiff has produced
sufficient evidence to be entitled to
judgment if the defendant fails to meet his
burden in response...

Many courts never discuss the nature of the burden that
shifts to the defendant but simply treat the defenses
available to the employer as affirmative defenses for
which the burden of persuasion automatically shifts to
the party asserting the defense.

Also see Charles F. Abernathy, "Decision-Making in
Employment Discrimination Cases Under Title VII,"™ (1990), p.7.10,
which states: "Business necessity was originally considered an
affirmative defense and the burden of persuasion rested on the

employer, Moore v. Hughes Helicopter's, Inc., 708 F.2d. 475, 481
(9th Cir. 1983),."
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respect, with the ultimate burden concerning these
defenses on the defendant.

In accompanying footnote 54, Schlei and Grossman added:

several decisions refer to defendant's burden in this
respect as a heavy one. Neither Griggs nor Albemarle
however has used any language suggesting that the
defendant's burden is more stringent than the
'preponderance of the evidence' burden.

Since the preponderance of evidence burden is one of persuasion,
it is clear that Schlei and Grossman regarded the defendant's
burden in a disparate impact case as one of persuasion.

The reason for regarding the defendant's burden as a
persuasion burden is that the employer's defense in a diéparate
impact case was traditionally viewed as an affirmative defense.
The reasoning for this is laid out by Justice Stevens in his
Wards Cove dissent.

In the ordinary civil trial, the plaintiff bears the
burden of persuading the trier of fact that the
defendant has harmed her. . . . The defendant may
undercut plaintiff's efforts both by confronting
plaintiff's evidence during her case in chief and by
submitting countervailing evidence during its own case.
But if the plaintiff proves the existence of the
harmful act, the defendant can escape liability only by
\ persuading the factfinder that the act was justified or
! excusable. The plaintiff in turn may try to refute
this affirmative defense. Although the burdens of
producing evidence regarding the existence of harm or
excuse thus shift between the plaintiff and the
defendant, the burden of proving either proposition
remains throughout on the party asserting it.

In a disparate treatment case there is no
'discrimination!' within the meaning of Title VII unless
the employer intentionally treated the employee
unfairly because of race. Therefore, the employee

!

“  Barbara Lindemann Schlei and Paul Grossman, Employment
| Discrimination Taw, p.1160.

L \\“ N
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retains the burden of proving the existence of intent
at all times. . . .

In contrast, intent plays no role in the disparate
impact inquiry. The question, rather is whether an
employment practice has a significant adverse effect on
an identifiable class of workers--regardless of the
cause or motive for the practice. The employer may
attempt to contradict the factual basis for this
effect; that is, to prevent the employee from
establishing a prima facie case. But when an employer
is faced with sufficient proof of disparate impact, its
only recourse is to justify the practice by explaining
why it is necessary to the operation of business. Such
a justification is a classic example of an affirmative
defense.’

It would seem, therefore, that to require only that
employers meet a burden of production is a substantial departure

from the prevalent interpretation of Griggs before Watson and

Wards Cove.*
Finally, the definition of what the employer was required to

show in Watson and Wards Cove also represents a departure from

% Wards Cove 109 S.Ct. at 2131 (footnotes omitted).

% This is confirmed by Judge Posner in his decision in
Allen v. Seidman, 881 F.2d. 3105, 377 (7th Cir. 1989), in which
he states:

This appeal ....[is] the first disparate-impact appeals
heard and decided by this court in the wake of the
Supreme Court's decision in Wards Cove Packing Co. v
Atonio..., which modified the ground rules that most
lower courts had followed in disparate-impact cases.
Before Wards Cove it was generally believed that if the
plaintiff in a Title VII case showed...that a criterion
or practice...was disproportionately excluding members
of a group protected by the statute,...the burden
shifted to the employer to persuade the judge...that
the criterion was necessary to the effective operation
of the employer's business.
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Griggs and its progeny."' In Griggs, the Court held that the
defendant has to show that "any given requirement ... [has] a
manifest relationship to the employment in question.“”ﬁ

Furthermore, it stated that "[t]he touchstone is business

u9

necessity. In Wards Cove, on the other hand, the practice

must serve "in a significant way, the legitimate employment goals

150

of the employer"”” and "[t]he touchstone ... is a reasoned review

of the employer's justification for his use of the challenged

nst

practice. In this way, Wards Cove appears to replace a

business justification defense for the idea of a business

52

necessity defense. Furthermore, although the Griggs definition

of business necessity, "manifest relationship to the employment

47 Judge Posner states, "Wards Cove...dilutés the

‘necessity' in the 'business necessity' defense in a manner
anticipated by the plurality opinion in Watson..." Id. at 377.

“ @riggs v. Duke Power Co., 401 U.S. 424 (1971) at 432.

49 14. at 431.

0 wards Cove v. Atonio, 109 S.Ct. at 2125.

51 14.
52

Stephen N. Shulman and Charles F. Abernathy, The Law of
Equal Employment Opportunity, p. 2-27 argues:

In light of the Court's refusal in Wards Cove to
require that an employer's practice be 'essential' or
'*indispensable' one may expect that in the future the
Court will replace the 'business necessity' label with
'business justification.! There seems in Wards Cove to
be a conscious attempt to avoid use of the original
label from the Griggs case ... Wards Cove thus reverses
several circuit court decisions, though whether it
represents a departure form previous Supreme Court
practice is more difficult to determine.
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in question" or "job-related" is relatively moderate, many lower
courts had applied much stricter definitions.?® Thus, although
the Wards Cove definition might be considered to be consistent .
with previous Supreme Court decisions, it is certainly a weaker
definition than many that were applied by the courts.

In sum, Wards Cove, based on Watson, made three important
changes to most previous interpretations of disparate impact

analysis as it had been applied by the courts.

3 The following are examples of definitions applied in
circuit court cases:

Employer must show that the "procedure used measures
important skills, abilities and knowledge that are
necessary for the successful performance of the job" --

Black T.aw Enforcement Ass'n v. City of Akron, 824
F.2d. 475, 480 (6th cir. 1987).

"[Tlhe test is whether there exists an overriding
legitimate business purpose such that the practice is
necessary to the safe and efficient operation of the
business." Craig v. Alabama_ State University, 804 F.24d.
682, 689 (11th Cir. 1986) and other cases.

"[T]lhe proper standard is not whether it is justified
by routine business considerations but whether there is
a compelling need for ... that practice." EEOC v. Rath
Packing Co., 787 F.2d. 318, 331-32 (8th Cir. 1986).

"[T]he system in question must not only foster safety -

and efficiency, but must be essential to that goal."

Green v. Missouri Pacific Railroad Co., 523 F.2d. 1290,

1298 (8th cir, 1975) i

"The applicable test is not merely whether there exists
a business purpose for adhering to a challenged
practice. The test is whether there exists an
overriding legitimate business purpose such that the
practice is necessary to the safe and efficient
operation of the business." Robinson v. lorillard
Corp., 444 F.2d. 791, 798 (4th Cir. 1971).
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(1) Wards Cove departed from most previous interpretations in
its requirement that plaintiffs show separately the
disparate impact of each disputed employment practice in the
prima facie case.

(2) Wards Cove clearly lessened the burden of proof on the
defendant in the second phase of a disparate impact trial by
specifying that the defendant has only the burden of
production in showing that the challenged employment
practice is justified by business necessity.

(3) Wards Cove moderated the definition of business necessity to
mean "business justification.™

D. Legal Analysis of Section 4 of the Civil Rights Act of 1990

This section summarizes the Section 4 provisions dealing

with disparate impact analysis and compares them to prevailing

interpretations of disparate impact theory before Watson and

Wards Cove, on the one hand, and with Watson and Wards Cove on

the other.

Section 4 has three major provisions:

(1)

(2)

Section 4 allows the plaintiff to make a prima facie
case of discrimination by demonstrating (meeting both
the burdens of production and persuasion) that either a
single employment practice or a group of employment
practices has an adverse impact based on race, color,
religion, sex, or national origin. The plaintiff is
not required to show which specific employment practice
results in a disparity.

Section 4 makes clear that after the plaintiff has made
a prima facie case of discrimination, the defendant
must meet the burdens of production and persuasion in
proving that the disputed employment practice is
justified by business necessity.
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(3) To prove that a disputed employment practice is

justified by business necessity, the defendant must
prove that it is "bears a substantial and demonstrable
relationship to effective job performance."

Each of these three provisions is examined in turn.

The first provision reverses Wards Cove's requirement that
the plaintiff show separately the disparate impact of each
employment practice at issue. Section 4 specifies that to make a
prima facie showing of discrimination, the plaintiff must
demonstrate that "an employment practice" or a "group of
employment practices results in a disparate impact on the basis

uS55

of race, color, religion, sex, or national origin.... The

term, "group of employment practices," is defined as "a

combination of employment practices that produce one or more

n36

employment decisions. The proposed legislation also states

This provision derives from the definition of business
necessity stated in Section 3 of the 1990 Civil Rights Act, as
approved by the House Education and Labor Committee. The Senate
sponsors of the bill, in a May 17 press conference, agreed to
support this language in a floor amendment. The original
legislation contained a different definition of business
necessity, "essential for effective job performance," which
appears to be somewhat stronger. However, in offering an
amendment to change the language, Rep. Hawkins argued that his
goal was to clarify rather than to weaken the definition of
business necessity. He also clearly stated that "[o]ne of the
stated purposes of this bill is to restore the standard of
business necessity that prevailed until a year or two ago.”

> s. 2104, 101st Cong., 2d Sess. § 4 (k) (1) (1990).

® 5. 2104, 101st cong., 2d Sess. § 3(n) (1990). The House
bill defines "group of employment practices as "a combination of
employment practices that produces one or more decisions with
respect to employment, employment referral, or admission to a
labor organization, apprenticeship or other training or
retraining program." [Amendment in the Nature of a Substitute to
H.R. 4000, as reported by the Committee on Education and Labor on
May 8, 1990]. This wording represents a change from the original
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that the plaintiff "shall not be required to demonstrate which
specific practice or practices within the group results in such
disparate impact."”' This language seems to indicate that not
only could plaintiffs challenge several practices in combination,
but also plaintiffs would be allowed to make a prima facie case
by demonstrating that the employer's work force has a disparity
at the bottom line without being required to show which specific
practice or practices cause the disparity. Thus, where the Wards
Cove decision changed the law as it had been applied previously .
in most circuits by requiring that each challenged practice be
shown to have a disparate impact, the proposed legislation adopts
the view, previously held in some circuits and not in others,
that not only can several employment practices be challenged in
combination, but a prima facie case can be made by showing that
an entire employment selection procedure results in a disparate
impact. The proposed legislation might go even farther than
earlier lower court decisions, because it appears to allow the
plaintiff to make a prima facie case based on bottom-line numbers
even when it might be possible to show the impact of a specific
practice.

The second provision overturns Ward Cove's finding that

defendants have only the burden of production in rebutting the

House bill definition, "a combination of employment practices or
an overall employment process." [H.R. 4000, 101st Cong., 24 Sess.
§ 3(n)1.

7 s. 2104, 101st Cong., 2d Sess. § 4 (k) (B) (i) (1990).
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prima facie case by imposing on defendants both the burden of
production and the burden of persuasion. As argued above,
imposing the burden of persuasion on employers is consistent with
traditional disparate impact theory and previous established
practice. Thus, the second provision would tend to restore the
law to its pre-Wards Cove state.

- The third provision specifies what the defendant is to prove
in the second phase of a disparate impact trial. He must prove
that the disputed employment practice is "required by business

necessity, or "bears a substantial and demonstrable

relationship to effective job performance."59

It can be argued
that "bears a substantial and demonstrable relationship to
effective job performance" is somewhat stronger than the Griggs
definition, "manifestly related to the employment is question."*
It should be noted, however, that in another formulation of the
business necessity definition, the Griggs Court held that a test
should "bear a demonstrable relationship to successful
performance of the jobs for which it [is] used."$! The words

"successful" from the Griggs decision and "effective" from the

bill are synonyms. Thus the only difference between the bill's

8 5. 2104, 101st Cong., 2d Sess § 4 (k) (B) (1990).

% Amendment in the Nature of a Substitute to H.R. 4000,
101st Cong., 2d Sess. § (3) (o). As noted above, this language
has was adopted by the House Education and Labor Committee, and
Senate sponsors have also agreed to this language.

60 Griggs v. Duke Power Co. 401 U.S. 431 at 432.

A1 14, at 431.
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definition and the Griggs definition appears to be the addition
of the word "substantial" to the bill's definition. This does
not appear to be an important difference in practice: Even the
Wards Cove Court seems to imply that the relationship needs to be
"substantial," when it holds that an "insubstantial justification
... will not suffice."® Furthermore, the bill's definition is
consistent with the stronger definitions applied by many lower
courts before the Wards Cove decision (see discussion above). It
also seems much more in keeping with the spirit of pre-Wards Cove
(and Watson) Supreme Court (and lower court) decisions that
emphasized business necessity than does the Wards Cove
definition, requiring the challenged practice to serve, "in a
significant way, the legitimate employment goals of the
employer," which emphasizes business justification.

Some would argue with Justice O'Connor that the Supreme
Court's confirmation that disparate impact analysis can be
applied to subjective employment practices in and of itself
fundamentally changed disparate impact analysis. If this were
true, then there is no real sense in which the effects of law,
after Watson, could be exactly the same as they were before Wards
Cove, unless Watson's extension of disparate impact analysis to
subjective employment practices were overturned or limited by
Congress. However, it should be remembered, that although the

Watson case was the first time that the Supreme Court had

62  wWards cove v. Atonio 109 S.Ct. at 2126.
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expressly stated that subjective practices could be challenged
using disparate impact theogy, many circuits had allowed
disparate impact challenges of subjective employment practices
well before the Watson decision. In these circuits at least,
Section 4 will largely reinstate the way employment
discrimination law was practiced before Wards Cove. Furthermore,
the Uniform Guidelines have long required that all job selection
procedures, not just objective selection procedures, be validated
if they have an adverse impact.63

Justice O'Connor seems to be arguing in her Watson opinion
that the extension of disparate impact theory to subjective
employment practices necessarily requires the tighter evidentiary
standards for plaintiffs and the easier standards for defendants
laid out in her Watson opinion and the Wards Cove decision,

because it makes the employer's business necessity defense more

¢  The Uniform Guidelines on Employee Selection Procedures
(1978) [29 C.F.R. § 1607, Section 2 states:

The use of any selection procedure which has an adverse
impact on the hiring, promotion, or other employment or
membership opportunities of members of any race, sex,
or ethnic group will be considered to be discriminatory
and inconsistent with these guidelines, unless the
procedure has been validated in accordance with these
guidelines....

Section 6 states:

When an informal or unscored selection procedure which
has an adverse impact is utilized, the user should
eliminate the adverse impact, or modify the procedure
to one which is a formal, scored or quantified measure
or combination of measures and then validate the
procedure in accord with these guidelines or otherwise
justify continued use of the procedure....
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difficult. The argument that we should change the law to make
things more difficult for plaintiffs because things have become
more difficult for defendants is not compelling. Nor is it
entirely clear that subjective practices will be all that hard to
validate. There is no reason, in principle, why subjective
practices should be harder to validate than objective practices.
The American Psychological Association, in its Watson brief,
argues that argues that "Subjective selection .devices can be
scientifically validated for the assessment of individuals for
hiring, promotion, or other selection decisions in the employment
context."%

In conclusion, the second and third provisions of Section 4
do not appear to depart in any significant way from the way
disparate impact theory was interpreted before the Wards Cove
decision. In allowing several practices to be challenged in
combination, the first provision conforms with the law as it was
applied in most circuits. But, in allowing plaintiffs to attack
an entire employment process, possibly even when they could
identify a specific practice that causes a disparate impact, the
first provision departs from the law as it was applied by many
ower courts. On balance, the provisions of Section 4 are

‘nerally quite consistent with disparate impact theory as it was

plied by the courts before the Wards Cove decision.

%  The Supreme Court, October Term, 1987, Brief No. 86-
9, American Psychological Association in Support of
.jdoner, September 14, 1987.
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II. POLICY ANALYSIS

This section analyzes the major provisions of the Civil

Rights Act of 1990 from a policy perspective. The analysis in

this section is based, in part, on the legal analysis developed

in Section I. It is also based on the following foundation.

The analysis does not question whether the Griggs

decision allowing a finding of discrimination based on
disparate impact theory was consistent with Congressional
intent in.enacting the Civil Rights Act of 1964. Congress
has indicated support for the decision by allowing it to
stand for almost twenty years. Nor do we question the
wisdom of the Griggs decision from a policy perspective.

As stated above, Section 4 has three major provisions:

(1)

(2)

Section 4 allows the plaintiff to make a prima facie
case of discrimination by showing (meeting both the
burdens of production and persuasion) that either a
single employment practice or a group of employment
practices has an adverse impact on a protected group.
By contrast, current law, as laid out in the Wards Cove
decision, requires the plaintiff to show the disparate
impact of each employment practice separately.

Section 4 makes clear that after the plaintiff has made
a prima facie case of discrimination, the defendant
must meet the burdens of production and persuasion in
proving that the disputed employment practice is
justified by business necessity. Under current law, as
made clear by the Wards Cove decision, the defendant
need only meet the burden of production.
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(3) To prove that a disputed employment practice is
justified by business necessity, the defendant must
prove that it "bears a substantial and demonstrable
relationship to effective job performance."® The
Wards Cove decision appeared to imply a less stringent
notion of business necessity.

Thus, under Section 4, disparate impact cases would proceed
as follows.

e First, the plaintiff would make his prima facie case of
discrimination by showing that an employment practice or a
group of employment practices had an adverse impact on a
protected group. To do this, the plaintiff would have to
compare the employer's66 work force with the "qualified
population in the relevant labor market. "% Usually, this
would involve comparing those who applied for a position or
group of positions and those who were actually hired.
Sometimes, however, particularly when the employer's
recruiting process is at issue, the comparison would be
between the incumbents in a job with the qualified labor
force in the relevant labor market. The defendant could
rebut the prima facie case altogether, or reduce the number
of practices at issue, by showing that each individual
employment practice listed in the plaintiff's complaint does
not have a disparate impact.

AY

¢ This provision derives from the definition of business

necessity stated in Section 3 of the 1990 Civil Rights Act, as
approved by the Senate Labor and Human Resources Committee and
the House Education and Labor Committee. The original
legislation contained a much stronger definition of business
necessity, "essential for effective job performance.®

% Tpitle VII applies to employment agencies, labor
organizations, and joint labor-management committees as well as
to employers. For convenience, the term "employer" will be used
in this analysis to refer to all of these.

67 Wards Cove Packing Co., Inc. v. Atonio, 109 s.ct., 2121
(1989). The Wards Cove requirement that the comparison be
between the composition of the incumbents in the job and the
composition of the qualified population in the relevant labor
market has not been changed by Section 4.
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e Second, if the plaintiff succeeds in making a prima facie
case of discrimination by persuadlng the court that the
practices at issue have an adverse impact, then the burden
falls on the defendant to persuade the court that each of
these practices is justified by business necessity, that is,
that it "bears a substantial and demonstrable relationship
to effective job performance.®

« Third, if the defendant succeeds in persuadlng the court
that his employment practlces are justlfled by business
necessity, the plaintiff can still win his case by
persuading the court that there are other less
discriminatory practices that equally well satlsfy the
defendant's business needs.®

Each provision of Section 4 is examined separately below,

followed by a general discussion of the potential effects of the

provisions taken together.

A. Provision Allowing Plaintiffs to Challenge Defendants'
Employment Practices Either Individually or as a Group

Section 4's provision allowing plaintiffs to challenge
employers' employment practices either individually or as a group
would help to ensure that victims of discrimination will be able
to make their case in court.

In most instances.it is straightforward to establish whether
or not an individual employment practice has or does not have an
adverse impact, because the defendant has on hand adequate

documentation of his employment practices. 1Indeed, the Equal

@  This third phase of the disparate impact trial is not
mentioned in the proposed legislation. However, drafters of the
legislation have assured us that their intention is to retain the
third phase of the disparate impact trial. (Conversation with
Reggie Govan, House Education and Labor Committee, May 31, 1990).
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Employment Opportunity Commission's Uniform Guidelines currently
require many employers to keep records showing for each
individual component of their employee selection process whether
it has an adverse impact.® With liberal discovery rules giving
plaintiffs access to defendants' records, it would thus be
possible for the plaintiff to show which individual employment
practices have an adverse impact. However, the defendant canm
equally well show which do not. Thus, Section 4's requirement
that defendants show that individual practices do not have an
adverse impact is not burdensome for employers in these
situations.

In some instances, however, the defendant might not have
kept adequate documentation of his employment process. In these

situations, even with liberal discovery, it might not be possible

% The Uniform Guidelines on Employee Selection Procedures
(1978) [29 C.F.R. §1607, Section 15A(2)] require employers with
more than 100 employees to maintain records

showing whether the total selection process...has an
adverse impact....Where a total selection process for a
job has an adverse impact, the user should maintain and
have available records...showing which components have
an adverse impact. Where the total selection process
for a job does not have an adverse impact, information
need not be maintained for individual components.

Thus, firms with fewer than 100 employees are not required to
keep records on individual components of their selection process.
Also, even firms with 100 or more employees are not required to
keep records on individual components if the entire selection
process does not have an adverse impact ~- even though the
Supreme Court case, Connecticut v. Teal [457 U.S. 440, 102 S.Ct.
2525, 73 L.Ed.2d 130 (1982)}, did not allow employers to defend
an individual component's adverse impact with the argument that
the entire selection process had no adverse impact.
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for the plaintiff to show which individual employment practices
have an adverse impact even when he can establish that a group of
practices has an adverse impact. To require that the plaintiff
show the adverse impact of each individual employment practice,
as does current law, is not fair in these situations, because it
penalizes the plaintiff for poor record keeping on the part of
the defendant. Not only does current law make it impossible for
plaintiffs to prevail in these situations, but also it gives
employers a powerful incentive not to keep adequate records: By
keeping inadequate records employers can virtually guarantee ‘that
they will prevail in future disparate impact suits. If Section 4
is adopted, on the other hand, employers will have the incentive
to document their employment practices fully, since their
records, rather than making it more likely that the plaintiff
will prevail in a potential disparate impact suit, will be
crucial for their own defense.

On occasion, it might be extremely costly to isolate the
individual effects of various employment practices, or,
alternatively, certain employment practices may interact in such
a way as to have an adverse impact on a minority group in
combination but not separately. In these cases, under current
law, the plaintiff is unlikely to prevail. If Section 4 is
adopted, however, the plaintiff will still be able to make a
prima facie case of discrimination by showing that the practices
have an adverse impact as a group. Then, even if the defendant

cannot show that individual employment practices do not have an
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adverse impact, he may still be able to avoid liability by
sho%ing that the various practices are justified by business
necessity. Furthermore, even if the employer cannot defend the
individual practices based on their business necessity, he has
the option, prior to suit, of altering his employment practices
in such a way as to make them defensible. In these situations,
the Section 4 requirement that the defendant show that individual
practices do not have an adverse impact is arguably an onerous
burden on defendants. Yet to require plaintiffs to prove that
individual practices do have an adverse impact would be an even
more onerous burden on plaintiffs.

A serious concern about this provision is that, if it is
adopted, plaintiffs will automatically challenge all of the
defendants' employment practices at the bottom line, even in the
usual case when they can easily narrow their complaint, thereby
forcing defendants to mount a costly defense of all of their
practices when only one or two are really at issue. To avoid
this outcomé, it is to add language to Section 4 that requires
plaintiffs to be as specific as reasonably feasible in
challenging the employer's employment practices.

This provision undoubtedly places a greater burden on
employers than does current (post Wards Cove) law. However,
current law places an even higher burden on plaintiffs.
Defendants are generally in a better position to identify and
evaluate individual employment practices than are plaintiffs.

Not only are employers usually much more familiar with the
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details of their employment practices than plaintiffs can hope to
be, but they also are able to choose their employment practices.
As a result, it is easier for an employer to defend his )

employment practices (or if he cannot defend them, change them)

than it is for a plaintiff to challenge them.

B. Provision Giving the Defendant the Burden of Persuasion in
Proving the Business Necessity of His Employment Practices

Placing the burden of persuasion in addition to the burden
of production on the defendant in proving that a disputed
employment practice is justified by business necessity is very
important. If defendants have only the burden of production, it
is likely that they will prevail frequently, even when the
disputed practice should be dispensed with: To prevail, all they
would have to do is to make a reasonable-sounding statement of
why the disputed practice serves their business needs. It would
then fall to the plaintiff to prove that the disputed practice
was not indeed necessary.

Again, requiring the defendant to persuade the court that
his practices are justified by business necessity is likely less
of a burden for the defendant than requiring the plaintiff to
demonstrate how that they are not justified would be for the
plaintiff. The defendant, with his intimate knowledge of his
employment practices, is in a much better position to prove their
business necessity than the plaintiff is to disprove it.

Furthermore, responsible employers will already have examined
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their employment practices before the onset of any discrimination
suit and discarded those practices that they cannot justify.

This provision gives employers the proper incentive to use an
employment practice that has a disparate impact only if they are
persuaded that it is necessary. If employers were only required
to meet the burden of production in court, they would not have
any incentive at all to second-guess their existing employment
practices, since these were presumably chosen based on some

reasonable rationale.

C. Definition of Busine;s Necessity as "Bears a Substantial and

Demonstrable Relationship to Effective Job Performance"

In the original version of the legislation, an employment
practice was defined as justified by business necessity if it was
"essential for effective job performance." Compromise language
has softened the definition of business necessity to "bears a
substantial and demonstrable relationship to effective job
performance." The compromise language is consistent with the

language used by the Court prior to the Wards Cove decision™

and
should go a long way towards alleviating the fears of many that
the bill would make it impossible or extremely difficult to prove
business necessity. It also alleviates fears that the

legislation could be read to require an employer to hire any one

who meets the minimum qualifications for a job rather than the

. See the discussion of the definition of business
necessity in Part II above.
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most qualified applicant. At the same time, the compromise
language makes clear that a showing that the practice is

"reasonable" is not sufficient.

D. General Discussiorr of Section 4 - .

The Wards Cove decision made it significantly more difficult
than before for plaintiffs to prevail in disparate impact
cases.”' As a result, the likelihood that victims of
discrimination would receive redress under Title VII was reduced
and employers' incentives to seek out non-discriminatory
employment practices were lessened by the Wards Cove decision.
The provisions in Section 4, taken as a group, will make it
easier, once again, for plaintiffs to prevail in disparate impact
cases and will thus further the goal of eliminating
discrimination.

This benefit does not come without some potential costs, and
these potentiil costs should be recognized. The following

discussion examines the potential costs of the proposed

legislation.

Although Section 4 will help to reduce discrimination and to
obtain redress for victims of discrimination, it may also cause
more employers whose employment practices are legitimate to be
challenged and lose their cases in court. Thus less

discrimination and more redress for victims of discrimination may

' gee the discussion of the.Wards Cove decision in Part II
above.
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come at the expense of more innocent employers being found guilty
of discrimination. However, it should be remembered that the
reverse is true under current law: although fewer legitimate
employers are brought to court or found guilty of discrimination,
more victims of discrimination do not obtain justice, and the
incentive to avoid discriminatory employment practices is lower.

It is clear that Section 4, if adopted, will impose
additional costs on employers. Employers will undoubtedly have
to examine their employment practices more carefully, perhaps
rejecting some legitimate employment practices that they do not
feel they can adequately justify in court. To the extent that
truly legitimate practices are discarded, this represents a
social cost of the proposed legislation as well.

Perhaps the major concern of those who are opposed to the
bill, however, is that the provisions in Section 4 might make it

so difficult for employers to prove their case in court that they
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would be forced to adopt numerical hiring quotas.72 This outcome

seems unlikely for a number of reasons.”

e First, there is no evidence that Section 4 would make it
significantly harder for employers to prevail in court than
it was before the Wards Cove decision. Section 4 eases the
requirements for the plaintiff to make a prima facie case of
discrimination slightly to the extent that courts did not
allow bottom-line attacks before Wards Cove. However, the
Wards Cove requirement that the plaintiff compare the
defendant's work force w1th the "quallfled population in the
relevant labor market"™ is left in place by the proposed
legislation. Furthermore, the language of Section 4
suggests that employers will be able to defend themselves
once a prima facie case has been made in much the same way
as they did before the Wards Cove decision. Since
defendants often prevailed in disparate impact cases before
the Wards Cove decision,’ there is little reason to believe

%  por instance, Donald Ayer, representing the U.S.
Department of Justice, stated, "It would be difficult for an
employer not to adopt a 511ent practice of quota hiring and
promotion in an effort to protect himself from the real
probablllty of lltlgatlon and liability wherever a statistical
imbalance is shown." [Testimony before the Senate Labor and
Human Resources Committee, February 27, 1990, p.20] Similarly,
Charles Fried, former Solicitor General of the United States,
stated, "This section comes as close to anything I have seen in
federal legislation to imposing quota hiring throughout the
private sector....It would force employers to use quotas in
hiring or else expose themselves to law suits they cannot win.™"
[Testimony before the Senate Labor and Human Resources Committee,

February 23, 1990, p.1]

3 1t should be noted that this argument is based upon the
revised definition of business necessity, "substantially and
demonstrably related to job performance." The likelihood that
quotas would result would be much stronger if the original
definition, "essential for effective job performance" had been
retained, because under the original definition employers would
find it much harder to prevail in court once a prima facie
showing of discrimination had been made.

7 Wards Cove 109 S.Ct., at 2121.

pata provided by the American Bar Foundation on a random
sample of 44 disparate impact cases brought to court under Title
VII between the years of 1972 and 1987 show that only 4 of these
cases were won by plaintiffs. Norman Dorsen of the American
Civil Liberties Union lists numerous disparate impact cases that
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that they will not be able to prevail if Section 4 is
adopted.

« Second, to our knowledge, there is no persuasive evidence
that many employers adopted hlrlng quotas before the Wards
Cove decision. _Indeed, there is some evidence that quotas
did not result.” To the extent that Section 4 restores the
law to its pre-Wards Cove status, there are no compelling
reasons to believe that many employers will adopt hiring
quotas now.

« Third, quota hiring is very costly for employers (and, it
should be noted, for the wider society as well). Aan
employer who hires to fulfill numerical quotas forgoes
opportunities to hire the most productive workers available.
As such, quota hiring is likely to cause a considerable
reduction in the productivity of the employer's work force
and lead to a substantial increase in his production costs.
Employers have other alternative responses besides resorting
to numerical quotas. Instead of adopting quotas, an
employer can:

(1) prepare documentation sufficient to justify his
employment practices in court; or

(2) modify his employment practices by discarding
those practices he does not think he can justify

in court and adopting new practices that can be
justified; or

(3) bear the higher expected liability costs that
would result if he made no changes at all to his
employment practices.

Each of these three options, it would seem, is likely to be
much less costly than quota hiring.

were won by defendants in his testimony before the House
Committee on Education and Labor, February 27, 1990, p. 17."

76 Jonathan Leonard, "Anti-Discrimination or Numerical
Balancing: The Impact of Title VII 1978-1984," unpublished
manuscript, 1984. Looking at EEO-1 forms filed by firms with 100
or more employees, Leonard finds that, contrary to what one might
expect if firms were adopting quotas because of the Griggs
decision, there has been no narrowing over time in the
differences in the racial and sex composition of similar firms in
the same labor market.
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e Fourth, if an employer were to adopt quota hiring to
avoid potential liability in disparate impact cases, he
would only be opening himself up to another type of
litigation: reverse discrimination suits. To the extent
that potential law suits are costly to employers, the
possibility of reverse discrimination should provide a
significant disincentive to adopting quotas.

Although employers are very unlikely to adopt strict
numerical quotas, it remains possible that some employers will
adopt preferential hiring strategies if Section 4 is adopted.- By
making it more difficult for employers to prevail when a prima
facie case of discrimination has been made, Section 4 will give
employers an increased incentive to improve the "statistical
balance" of their work force. If they can do this without
incurring substantial costs, for instance, by selecting a
minority applicant whenever two potential employees appear to be
closely matched (even when the majority employee might otherwise
have been hired), they probably will. This is most likely to
occur in situations where the skill differences between the
minority and majority employees are comparatively small, however.

A second source of concern about the proposed legislation is
that the provisions in Section 4, if adopted, might place an
undue burden on small businesses. It would seem that, in many
cases, it will be difficult or prohibitively expensive for an
employer who hires only a small number of people in each job
category over a several-year period to show that his hiring
practices are related to job performance.

There is a strong a priori reason to believe that small

businesses will not be substantially affected by the provisions
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in Section 4, however. Small businesses, it would seem, are
unlikely to be sued under the disparate impact theory. The very
same factors that would make it difficult for a small employer to
defend his employment practices in a disparate impact case would
make it difficult for a potential plaintiff to make a prima facie
showing of discrimination. Since making a prima facie case of
discrimination usually requires statistical analysis of the
employer's applications and hires, the small numbers of
applicants and persons hired means that it will generally be
difficult for the plaintiff to make a prima facie case when
attacking a small business.

Empirical evidence on the frequency with which small
employers have'been sued under the disparate impact theory in the
past would likely be helpful on this point. If it could bg shown
that small employers were seldom sued under the disparate impact
theory in the years before the Wards Cove decision, the argument
that the provisions of Section 4 would hurt small businesses
unduly would seem weak. Unfortunately, it was not possible to
assemble the requisite statistics in the short period of time
allowed for preparing this statement. These numbers are
theoretically available, however, and could be assembled with
more time.

Absent empirical evidence, the a priori argument outlined in
the preceding paragraphs cannot be entirely persuasive. Small
businesses might still be subject to disparate impact suits where

the plaintiff relies on general labor market data rather than on
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data on the business' actual applicants and hires. For instance,
a small business that required a high school diploma for all its
new hires might be vulnerable to a disparate impact suit if it
can be shown that a smaller percentage of a protected group than
of the majority group in the local labor market has a high school
diploma. The question of whether the small business could
successfully defend its requirement under the provisions in
Section 4 by showing the relationship between the skills and
capabilities generally held by high school graduates and the
skills necessary to perform the job is open.

Small businesses may protect against disparate impact suits

7 or conducting validation

by using validity generalization
studies jointly with other substantially similar businesses (e.gq.
dry cleaners, fast food restaurants, small grocery stores). For
example, if an employer wishes to use a high school diploma to
screen job applicants, then its relationship to the job
performance of employees from several similar small businesses
might provide sufficient numbers to justify the high school ~
diploma requirement. The Small Business Administration might

help coordinate joint validation studies or assemble information

that can be used for validity generalization.

7  validity generalization is using results obtained in one
or more validity studies to justify inferences about performance
in jobs (or groups of jobs) in different settings. Thus, rather
than conducting a validity study using his own job applicants and
employees, an employer would use other studies to infer that the
selection criterion and job performance are related in his firm.
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Another consideration is that the language of Section 4
implicitly allows the plaintiff to use disparate impact theory to

challenge any type of employment practice, not just practices
that affect selection into and out of jobs. Most disparate
impact cases until now have challenged practices that affected
job selection.” Some have raised the possibility that, because
Section 4 does not explicitly restrict disparate impact
challenges to selection practices, disparate impact theory could
now be used to require comparable worth pay systems, since
market-based pay systems tend to have a "disparate impact" on
women and minorities.” This is an unlikely outcome. Congress
has made clear in considering the Civil Rights Act of 1990 that
its intent is to restore disparate impact law to its pre-Wards
Cove interpretation and no more.®* Thus it is highly unlikely

that the Supreme Court's earlier refusal to address the

™ For instance, in denying certiorari in Spaulding v.
University of Washington [740 F.2d 686, cert. denied, 469 U.S.
1036 (1984)], the Supreme Court made clear that disparate impact
analysis could not be used to challenge an employer's pay systemn.
The Supreme Court also refused to apply disparate impact analysis
to the exclusion of maternity coverage from sickness and
disability benefits in General Electric v. Gilbert, 429 U.S. 125
(1976) .

7  see N. Thompson Powers, Testimony before the House
Judiciary Committee, February 27, 1990, p.10 and Cathie A.
Shattuck, Testimony before the Senate Labor and Human Relations
Committee, March 1, 1990, p.1l2.

8 prafters of the legislation say that the intent is to
allow disparate impact claims to be made in any situation it
could have been made before Wards Cove but not to extend its
boundaries. (Conversation with Reggie Govan, House Education and
Labor Committee, May 31, 1990).



June 19, 1990 66
comparable worth question with disparate impact theory in
Spaulding v. University of Washington® would not stand as
precedent.

Another concern is related to the extension of disparate
impact analysis to subjective employment practices made possible
by the Watson decision.® Until the Watson decision, disparate
impact challenges had generally been confined to objective
employment practices. It has been argued that it is inherently
harder to show tﬂat a subjective employment practice is related
to job performance than it is to show that an object employment
practice is, and that ex;gnding disparate impact analysis to
subjective employment practices requires lowering the employer's
burden of proof in his business necessity defense. It is not at
all clear that the employer's burden of proof should be lowered
when objective employment practices are being challenged just
because of the addition of subjective employment practices to the
set of practices that can be challenged. To the extent that
objective practices are easier to validate, placing the burden of
persuasion on the employer may encourage employers to switch from
subjective to objective practices when possible. Since objective
practices are less open to possible abuse, this may be a

desirable outcome. Moreover, it is reasonable to expect courts

8  Spaulding v. University of Washington,740 F.2d 686,
cert. denied, 469 U.S. 1036 (1984)

8 watson v. Fort Worth Bank and Trust , 487 U.S. at
(1988).
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to take the greater difficulty of justifying subjective
employment standards into account when deciding whether or not
they are "persuaded" by the defendant's business necessity
defense.

For the reasons outlined above, the costs resulting from the
legislation are not likely to be high. In particular, the
likelihood that quotas will result has been greatly exaggerated.
Moreover, estimates of these potential costs should be made with
the awareness that disparate impact cases are far less common
than disparate treatment cases. Data provided by the American
Bar Foundation reveal that cases raising disparate impact claims
represent fewer than five percent of all Title VII cases filed in
court.®

Finally, in evaluating the provisions of Section 4, it
should be remembered that, balanced against the potential costs,
are the potential benefits. As mentioned above, Section 4
increases employers' incentives to find non-discriminatory
employment practices. Discarding non-discriminatory employmeﬁt
practices is likely to result in a better allocation of persons

to jobs.“ Thus, not only will Section 4 reduce discrimination,

8 Ina representative sample of 920 Title VII claims,
there were 44 cases of disparate impact.

8 this argument has been made by John J. Donahue III in
"Is Title VII Efficient?," University of Pennsylvania law
Review, July 1986, vol. 134 no.6, pp. 1411-31. David Rose argued
in his House testimony that the Griggs decision has forced
employers to improve their selection procedures and therefore
raised productivity over the past twenty years and is likely to
continue to do so. Others, including psychologists John Hunter
and Frank Schmidt, have made the opposite argument however. The
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it should also, in many instances, increase the productivity of

the American work force.

Griggs decision, they contend, has led to employers choosing less
efficient selection procedures.
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CHAPTER 3

SECTION 5 =-= CLARIFYING PROHIBITION AGAINST IMPERMISSIBLE
CONSIDERATION OF RACE, COLOR, RELIGION, SEX OR NATIONAL ORIGIN IN

EMPLOYMENT PRACTICES

Section 5 of the Civil Rights Act of 1990 deals with "mixed
motive" discrimination cases, that is cases in which a
discriminatory motive entered an employment decision, but non-
discriminatory motive was also present. 1Its purpose is to
clarify that it is illegal to let an employment decision or
process be affected by a discriminatory motive, whether or not a
permissible motive was also present. Section 5 overturns the
Supreme Court's 1989 decision, Price Waterhouse v. Hopkins, 109

s.ct. at 1775 (1989).

I. LEGAL BACKGROUND

As discussed in other parts of this paper, a plaintiff in a
Title VII disparate treatment case can establish that an employer
possessed a motive or intent to illegally discriminate in an

employment decision by the use of circumstantial evidence. 1In
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such a case, once a plaintiff makes a prima facie case,®® an
employer can rebut the plaintiff's prima facie case with evidence
of a legitimate, nondiscriminatory reason for the treatment.®
Plaintiffs can still prevail, if they dgmonstrate that the
defendants reasons are merely a pretext for discrimination.?¥

In certain cases, however, the plaintiff produces direct
evidence of a discriminatory motive, such as employer statements
or documents that indicate consideration of an illegal criteria
(such as race, color, religion, sex or national origin) in the
employment decision, and the defendant can rebut this direct
evidence by showing that the true reason for the employment
decision adverse to the plaintiff is not discrimination but some
nondiscriminatory factor. In some instances, both discriminatory
and nondiscriminatory motives may be present in the employment
decision. In these cases, the non-discriminatory factor is not

the true reason for the employment decision; instead, both the

discriminatory factor and the non-discriminatory factor played a

8 McDonnell Douglas Corp. V. Green, 411 U.S. 792 (1973),
described how a plaintiff would make a prima facie case:

This may be done by showing (i) that he belongs to a
racial minority; (ii) that he applied and was qualified
for a job for which the employer was seeking
applicants; (iii) that, despite his qualifications, he-
was rejected; and (iv) that, after his rejection, the
position remained open and the employer continued to
seek applicants from persons of complainant's
qualifications. Id. at 802.

8 Texas Dept. of Community Affairs v. Burdine, 450 U.S.
248, 254 (1990).

8 14. at 256.
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part. This is known as a mixed motive case--where an employer
allegedly combines legal with illegal factors in coming to an
employment decision.

Until its decision in Price Waterhouse v. Hopkins® the
Supreme Court had yet to rule on a Title VII mixed motive case
and the federal appellate circuits had not come to a consensus on
how to deal with these cases. Some appellate circuits placed the
burden on plaintiffs to show that the employment decision would
have been in their favor had it not been for the employer

considering an illegal factor.%

Others held that, once the
plaintiff had shown that the illegal motive was a "substantial"
or "motivating" factor in the adverse employment decision, then
the defendant, to escape liability, had to show that he would
have made the same decision in the absence of the illegal
factor.”® Two appellate circuits held that liability of the
defendant was established once the plaintiffs had shown that any
illegitimate discriminatory factor had entered into the
employment decision process, and that a showing by the defendant

that he would have made the same decision absent the illegal

factor would only prevent imposition of the remedies of

8 109 s.ct. 1775 (1989).

8  The Third, Fourth, Fifth and Seventh Circuits followed
this practice. Price Waterhouse 109 S.ct. at 1784 n.2.

%  The First, Second, Sixth, Eleventh Circuits and the
District of Columbia followed this practice. Id.
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reinstatement and back pay.91 The circuits also differed on
whether the employer had to show his case by a standard of
preponderance of the evidence or clear and convincing evidence.®

In a plurality decision, the Supreme Court held in Price

Waterhouse that once a disparate treatment plaintiff establishes
by direct evidence that an illegitimate criterion was a
substantial factor in the employment decision, then, to escape
liability, the defendant must show by a preponderance of the
evidence that he would have made the same decision had the
illegitimate criterion not been considered.®

Section 5 of the Civil Rights Act of 1990 would change this
standard. It states that "an unlawful practice is established
when the complaining ﬁarty demonstrates [bears the burdens of
production and persuasion] that race, color, religion, sex, or
national origin was a motivating factor for any employment
practice, even though such practice was also motivated by other

u%  Tn other words, liability of a defendant is

factors.
established once the plaintiff shows that any discriminatory’
factor entered into the employment decision process. A showing
by the defendant employer that it would have made the same

decision adverse to the plaintiff absent the illegal factor would

' The Eighth and Ninth Circuits followed this practice.

2 14.

9  price Waterhouse v. Hopkins, 109 S.Ct. 1775 (1989).

% 5. 2104, § 5 (a)(1l) (emphasis added).
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not absolve the defendant of liability, but only prevent

imposition of the remedies of reinstatement and back pay.95

II. POLICY ANALYSIS

Section 5 establishes that a discrimination is illegal
whenever it is a motivating factor in an employment decision,
whether or not other factors also entered into the employment-
decision. However, if the defendant can prove that he would have
made the same decision even in the absence of the discriminatory
motive, he will not be required to hire, promote, or pay backpay
or frontpay to the plaintiff.%' The plaintiff may be given
injunctive or declaratory relief, however, and, under the
provisions of Section 8, would be eligible for compensatory and
punitive damages.w

Adoption of Section 5 would provide a tool, not currently
available under Title VII law, to hold discriminatory employers
accountable for their actions. There are two compelling reasons

why it is important for an employer who allows a discriminatory

motive to enter into an employment decision, even when he would

% s. 2104, § 5(b). Although the defendant's liability,
once established, is limited to damages, § 8 of the proposed
legislation would expand the meaning of damages to include
compensatory and punitive damages to be determined by a jury.
See S. 2104 § 8.

% s. 2104, 101st Cong., 2d Sess, § 5(b) (1990).

% s. 2104, 101st Cong., 2d Sess., § 8 (1990).
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have made the same decision otherwise, to be held liable for

discrimination.

+ When employers allow discriminatory motives to enter
their employment decisions, the victims of this
discrimination often suffer real harm, whether or not they
are qualified for the positions they are seeking. Finding
these employers guilty of discrimination would allow the
victims to be compensated for any harm caused by. the
discriminatory behavior. Moreover, the possibility of
punitive damages in such cases would serve to deter
discriminatory behavior on the part of employers.

+ An employer who discriminates in one instance may well
discriminate again at some point in the future, when,
perhaps, his discriminatory behavior will be the dec1d1ng
factor in his employment decision. If the employer is found
liable in the first instance, and 1njunct1ve or declaratory
relief is granted to the plalntlff he is likely to be
deterred from future discriminatory behavior.

« Under the law as it stands currently, an employer will not
be held liable for discrimination against a job applicant
who is not fully qualified for the job or an employee whom
he is going to fire anyway. This amounts to giving
employers a license to discriminate against incompetent
employees.

Opponents of the proposed legislation are concerned that
Section 5 would have the effect of employers being held liable
for "discriminatory thoughts."98 It is unlikely that a plaintiff
could persuade a judge, as would be required, that discrimination
"motivated" an employment decision, when the employer or his

agent only had discriminatory thoughts, especially if they were

not expressed. The term "motivating factor" in Section 5 is

%  For instance, Donald Ayer, representing the U.S.
Department of Justice, states, "The proposed legislation takes
the startling step of allowing a damage recovery based solely on
the discriminatory thoughts of an agent of the employer, which
have no consequence to the plaintiff," Testimony before the
Senate Labor and Human Resources Committee, February 27, 1990,
Pp.12-3.
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likely to be interpreted in the context of the decision in Mount

Healthy City School District Board of Education v. Doyle, 429
U.S. 274 (1977), a leading Supreme Court mixed motive case prior
to Price Waterhouse, which viewed "motivating factor™ and
n"substantial factor" as synonyms. In Mount Healthy, the Court
required:

respondent to show that his conduct was

constitutionally protected, and that the conduct was a

"sybstantial factor" -- or, to put it in other words,

that it was a "motivating factor" in the Board's

decision not to rehire him.
Furthermore, there is nothing in Section 5 that changes Justice
Brennan's statement in his Price Waterhouse decision that to show
that discrimination was a motivating factor, "[t]he plaintiff
must show that the employer actually relied on her gender in
making its decision.®'®

It is possible that a change in the language of the bill
could alleviate the fears of opponents, however. Section 5
currently requires plaintiffs to show that discrimination is a
"motivating factor" in the employer's decision before the
employer is held liable for discrimination. To clarify the

meaning of "motivating factor,"™ Section 3 of the bill (the

definitions section) could define "motivating factor" as a factor

% Mount Healthy Board of Education v. Doyle, 429 U.S. 274,
287 (1977)

10 price Waterhouse v. Hopkins, slip. op. p.21.
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that "enters in a significant way into the employment process or
the employment decision."

Another concern is that employers might be found liable
under Section 5 for discriminatory behavior on the part of a
subordinate, even when they had repudiated the behavior,
disciplined the subordinate, and instituted corrective measures
to ensure that the behavior would not be repeated in the future.
The issue of employer liability for the actions of subordinates
is not new to Section 5. The Supreme Court dealt with this issue
in part in Meritor Savings Bank v. Vinson, 477 U.S. 57 (1985),

In that case, the Court declined to issue a definitive rule on
employer liability. It agreed, however, that traditional agency

1 Dealing with the

principles should govern employer liability.'
issue of whether an employer is always liable for sexual
harassment by supervisors in their employ, the Court stated:
"[T]he Court of Appeals erred in concluding that employers are
always automatically liable for sexual harassment by their
supervisors,"wzibut "absence of notice to an employer does not

n103 The Court

necessarily insulate that employer from liability.
rejected the view that "the mere existence of a grievance
procedure and a policy against discrimination, coupled with

respondent's failure to invoke that procedure, must insulate

101
(1985).
102 d.

Meritor Savings Bank v. Vinson, 477 U.S. 57 at 70

at 72.

105 14,
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petitioner from liability."'®™ pealing with the issue of whether
an employer is liable for discrimination by a supervisor
exercising authority in a hiring or firing situation, the Court
agreed that "where a supervisor exercises the authority actually
delegated to him by his employer, by making or threatening to
make decisions affecting the employment status of subordinates,
such actions are properly imputed to the employer whose
delegation of authority empowered the supervisor to undertake
them... Thus, the courts have consistently held employers liable
for the discriminatory discharges of employees by supervisory
personnel, whether or not~the employer knew, should have known,
or approved of supervisor's actions.n'%

The Court's interpretation of the standard agency rules
suggests that under Section 5 employers will be held strictly
liable for the behavior of supervisors who allow discriminatory
motives to affect employment decisions. This seems proper and in
keeping with the previous court decisions referred to above by
the Court. They will not necessarily be liable, however, for all
discriminatory actions of their employees. The Court made clear
in its Meritor decision, that employers are not liable in all
instances for the actions of employees. The Court has not yet

established the exact limits of employer liability in all

105

S
[OTRNN ‘o7

- at 70-1-
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situations. However, there does not seem to be a compelling need

to address the issue within the context of Section 5.
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_CHAPTER 4
SECTION 6 -- FACILITATING PROMPT AND ORDERLY RESOLUTION OF
CHALLENGES TO EMPLOYMENT PRACTICES IMPLEMENTING LITIGATED OR

CONSENT JUDGMENTS OR ORDERS

Section 6 of the Civil Rights Act of 1990 addresses the
question of third-party rights in challenging consent_decrees and
court ordérs entered in employment discrimination litigation.

Its stated purpose is to "facilitate prompt and orderly
resolution"'® of such challenges. Section 6 addresses the
Supreme Court's decision in Martin v. Wilks, 109 S.Ct.__ (1989).
Chapter 4 examines the provisions in Section 6 to determine
whether they achieve a good balance between society's competing
interests in guaranteeing the right of due process to third

parties and in ending and redressing discrimination.

I. LEGAL ANALYSIS
Title VII discrimination suits are often resolved through
court orders that specify changes in the defendant's employment
procedures and are enforced by the court. Some court orders are
judgments imposed by the court after a full trial on the merits

and a finding that the defendant is liable for discrimination.

1% g, 2104, 101st Cong., 2d Sess. § 6 (1990).
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Others are consent decrees agreed to by the parties after varying
amounts of litigation and entered by the court. Section 6
establishes the circumstances when third parties can challenge
court orders (judgments or consent decrees) after they are
entered.

One author gives the following definition of a consent
decree: "A consent decree is a settlement agreement among the
parties to a lawsuit, signed by the court and entered as a

n17 1 some ways, consent decrees are like

judgment in the case.
contracts: They are voluntary agreements between the parties to
the law suit. However, in other ways they are like judgments.

In entering a consent decree, the court agrees to enforce it.
Thus, if the defendant does not live up to the agreement, the
plaintiff need not institute a new law suit to enforce the
agreement; instead the defendant can be cited for contempt of
court. Moreover, whereas a contract can only be modified by the
parties to the contract, "a consent decree can be modified by the
court, even over the objections of a party, in order 'to
effectuate the basic purpose of the decree. 1#1%®

Consent decrees play a useful role in resolving Title VII

disputes. Unlike out-of-court settlements, they are under the

on-going jurisdiction of the court: The court enforces,

%7  Maimon Schwarzschild, "Public Law by Private Bargain:
Title VII Consent Decrees and the Fairness of Negotiated
Institutional Reform," Duke Law Journal, vol. 1984, pp. 887-936,
at p. 894.

1% 74., p. 895.
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interprets, and often administers the agreement. This has
advantages for both parties. It is useful to have the court
interpret consent decrees' provisions, because consent decrees
usually involve complex agreements. Also, unanticipated
circumstances can be accommodated easily with a consent decree,
because the court can interpret or modify the decree as needed.
To the advantage of the plaintiff, it is easy to enforce an
agreement entered as a consent decree. To the advantage of the
defendant, consent decrees are often thought to provide him with
a defense in a possible reverse-discrimination suit: he cannot
be held liable for reverse discrimination ordered by the court.'®
In situations where out-of-court settlements are impractical,
consent decrees provide a means for the parties to resolve their
differences without bearing the costs of fully litigating the
dispute.

Title VII court orders, whether they are judgments entered
after a full trial or consent decrees, often affect third
parties, however. Typically, Title VII court orders require an
employer to institute an affirmative action plan with
preferential hiring or promotion or both. The employer might
also be required to grant employees belonging to the plaintiffs!
class retroactive seniority. Requirements of this type usually

directly affect employees who do not belong to the plaintiffs’

% ror instance, in the Wilks case, the district court held

that if an employer's actions are required by the terms of a
consent decree, then he cannot be held liable for discrimination.
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class. Courts have had to solve the problem of how best to
protect the rights of third parties without destroying the
finality provided by court orders.

Before the Martin v. Wilks decision, virtually all courts
had used the "collateral attack doctrine" to justify denying
third parties the right to challenge a court order after it is

10 15 effect, these courts required third parties to-

entered.
make their interests known to the court before the court order is
entered. This could be done in several ways. Third parties
could seek to intervene in the law suit under Federal Rule of
Civil Procedure 24(a) before the consent order was entered. Rule
24 (a) gives affected third parties the right to intervene in a
law suit, provided that they exercise that right in a timely

manner and that their interests are not already adequately

represented by another party.111 Alternatively, if the third

0 see Martin v. Wilks, 109 S.Ct. at 2185 n.3 for a listing
of previous lower court decisions relying on the "“impermissible
collateral attack doctrine." Before the Wilks decision, every
circuit except the 11th Circuit had held that collateral attacks
were impermissible.

M Fed. R. Civ. P. 24(a)(2) provides:

Upon timely application anyone shall be
permitted to intervene in an action ... (2)
when the applicant claims an interest
relating to the property or transaction which
is the subject of the action and [the
applicant] is so situated that the
disposition of the action may as a practical
nmatter impair or impede [the applicant's]
ability to protect that interest, unless the
applicant's interest is adequately
represented by existing parties.
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parties did not wish to become parties, they could file briefs
with the court or appear at a fairness hearing to state their
interests.'®?

Theoretically, intervention could be at any time. However,
courts often denied third parties the right to intervene even
before the court order was entered, on the basis that their

applications to intervene were not sufficiently timely. For -

example, in Culbreath v. Dukakis, '™ predominately white labor

unions were not allowed to intervene in an employment
discrimination law suit against various Massachusetts State
agencies, even though they applied to intervene one month before
the consent decree was submitted to the court. "The court
reasoned that the unions should have known all along that the
suit was pending and that the plaintiffs' ultimate objective was
that minorities should be employed by the state agencies in
proportion to the local minority population. The union's
interest should thus have been 'obvious' from the beginning.“"‘

Thus some courts required third parties to intervene as soon as

2 Another way third parties could become parties to the

lawsuit is for the original parties to join them under Rule 19(a)
discussed below.

113
(1978).
114

630 F.2d 15 (1st Cir.), cert. denied, 439 U.S. 837

Maimon Schwarzschild, "Public Law by Private Bargain,"
P-920. Another example is the case, Deveraux v. Geary, 765 F.
2d. 15 (1st Cir. 1980). This and other examples are discussed in
full in Charles J. Cooper, "The Collateral Attack Doctrine and
the Rules of Intervention: A Judicial Pincer Movement on Due
Process," The University of Chicago lLegal Forum 1987: Consent
Decrees: Practical Problems and legal Dilemmas, pp. 157-60.
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they knew that a law suit was pending, and did not allow them to
wait until the terms of the court order were known. Because
third parties often do not become aware of the full extent to
which their interests are affected until after the terms of a
court order are known, they may not seek to intervene as soon as
it is known that a law suit is pending. Furthermore, courts
often did not permit white third parties to participate in

fairness hearings before entering court orders.'”

Thus, in many
cases, third parties were never given a real opportunity to make
their interests known to the courts.

In the Wilks case, white fire figh;ers challenged a consent
decree between the City of Birmingham and black fire fighters
that had been entered after seven years of litigation. Before
the consent decree was entered by the court, the white
firefighter's union participated in a fairness hearing, in which
they voiced their objections to the decree. When they applied to
intervene in the lawsuit the day after the fairness hearing, the

6 After the consent

judge denied their motion as untimely."
decree was entered, the white firefighters challenged the decree
in a separate lawsuit. The District Court dismissed their
claims, ruling tﬁét wtif in fact the City was required to [make

promotions of blacks] by the consent decree, then they. would not

115
pP- 919.
116 Stephen L. Spitz, "Impact of the supreme Court Decision

in Martin v. Wilks," (Washington, DC: Lawyers Committee for
Civil Rights, February 1990), 2-7.

Maimon Schwarzschild, "Public Law by Private Bargain,"
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be guilty of [illegal] racial discrimination' and that the
defendants had 'establish[ed] that the promotions of the black
individuals were in fact required by the consent decree. "7  The

circuit court of appeals reversed, holding that "{b]ecause . .

[the Wilks respondents] were neither parties nor privies to the
consent decrees, . . . their independent claims of unlawful
discrimination are not precluded."118 In other words, since the
white fire fighters were not parties to the original consent
decree, they could still sue for racial discrimination. The
Supreme Court affirmed this view:

All agree that "[i]t is a principle of general
application in anglo-American jurisprudence that one is
not bound by a judgment in personam in a litigation in
which he is not designated as a party or to which he
has not been made a party by service of process."™ This
rule is part of our "deep rooted historic tradition
that everyone should have his own day in court." A
judgment or decree among parties to a lawsuit resolves
issues as among them, but it does not conglude the
rights of strangers to those proceedings.

The controlling principle in the Supreme Court's Wilks
decision is the Federal Rule of Civil Procedure 19(a), which

requires the joinder of a third party in a lawsuit when a

7 Martin v. Wilks, 109 S.Ct. 2180, 2184 (1989) (quoting
the District Court opinion) (original brackets).

1 14, (quoting In Re Birmingham Reverse Discrimination
Employment Litigation, 833 F.2d 1492, 1498 (1987)) (original
brackets).

"9 14. (quoting Hansberry v. ILee, 311 U.S. 32, 40 (1940);
18 C. WRIGHT, A. MILLER, & E. COOPER, FEDERAL PRACTICE AND
PROCEDURE § 4449, at 417 (1981) (citations and footnote
omitted)).
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judgment or settlement rendered in the absence of that third
person will
as a practical matter impair or impede the person's
ability to protect that interest or . . . leave any of
the persons already parties subject to a substantial
risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed
interest. If the person has not been joined{ the court
shall order that the person be made a party.2°
The Court held that Rule 19(a) places an affirmative duty on the
court, the plaintiff, and defendant to seek out and include all

parties who may be affected by the lawsuit or decree. The court

rejected the argument that it was the Wilks plaintiffs' burden to

find the lawsuit and intervene: "[A] party seeking a judgment
binding on another cannot obligate that person to intervene; he
must be joined."121

The Supreme Court's Wilks decision thus repudiated the

collateral attack doctrine. The Court decided that third parties
who had not been joined as parties to a consent decree could
challenge the decree after it was entered, even if they knew
about the decree and failed to attempt to intervene at the time
that the consent decree was entered. The Wilks decision means
that as long as a person is not a party to the lawsuit resulting
in the court order, he retains the right to attack the court
order at a later date even if he knew about the court‘order and

failed to exercise his right to intervene before it was entered,

120 ped. R. Civ. P. 19(a).

121 149, at 2185.
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or if he was represented at a fairness hearing prior to the entry
of the order.

Congress, as the Justice Rehnquist acknowledged, can

overturn the Wilks decision, as long as any new rules drafted by

Congress do not violate third parties' constitutional rights to
due process:

where a special remedial scheme exists expressly

foreclosing successive litigation by nonlitigants, as

for example in bankruptcy or probate, legal proceedings
may terminate preexisting rights if the_scheme is
otherwise consistent with due process.

Section 6 in the proposed legislation constitutes such a
remedial scheme. At the same time, unlike most courts that
relied on the impermissible collateral attack doctrine, the
proposed legislation does not impose an absolute bar to
collateral attacks of court orders. Instead, it establishes
conditions under which third parties retain their rights to
challenge court orders after they are entered.

Third party challenges would be disallowed under the
legislation only if they were made

(A) by a person who, prior to entry of such judgment

or order, had notice from any source of the proposed

judgment or order sufficient to apprise such person
that such judgment or order might affect the interests
of such person; and a reasonable opportunity to present
objections to such judgment or order; or

(B) by a person ... if the court determines that the

interests of such person were adequately represented by

another person who challenged such judgment or order

prior to or after the entry of such judgment or order;
or

122 Martin v. Wilks, 109 S.Ct. 2180 at 2184, n.2.



June 19, 1990 88
(C) if the court that entered the judgment or order
determines that reasonable efforts were made to provide
notice to interested persons consistent with the
Constitutional requirements of due process of law.'®

Thus, the proposed legislation makes clear that a person who did

not have sufficient notice and opportunity to present objections

before a court order was entered would be allowed to challenge
the court order later on, unless the court found that "reasonable
efforts™ had been made to give notice to all interested persons
or that the person had been "adequately represented" by someone
else who ﬁad already challenged the court order. However, to
reduce the waste of judicial resources and the possibility of
conflicting judgments, the proposed legislation requires that all
challenges be made in the court that originally entered the court

%  fThe legislation also expressly states that the order

order.'
could still be challenged by any one if it was "obtained through
collusion or fraud, or is transparently invalid or was entered by
a court lacking subject matter jurisdiction."125 Although it is
not explicitly stated in the proposed legislation, third parties,
as well as the original parties to the law suit, would retain the
right, established in the Supreme Court decision, United States
v. Swift and Co., to challenge the decree if altered

circumstances warrant a change: [A] court does not

abdicate its power to revoke or modify its mandate if

satisfied that what it has been doing has been turned
through changing circumstances into an instrument of

3 5. 2104, 101st Cong., 2d Sess. § 6(m) (1) (1990).
2% 5. 2104, 101st Cong., 2d Sess. § 6(m) (3) (1990).

15 5. 2104, 101st Cong., 2d Sess. § 6(m)(2) (1990).
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wrong...All the parties to the consent decree concede
the jurisdiction of the court to change it.'

Finally, the legislation would not change third parties' rights
to intervene under Rule 24 before or after a court order is
entered.

At issue is whether the third-party rights specified in (a)-
(C) quoted above meet constitutional requirements of due process.
These rights are spelled out in the Supreme Court decision,
Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950),
as follows:

An elementary and fundamental requirement of due

process in any proceeding which is to be accorded

finality is notice reasonably calculated, under all the

circumstances, to apprise interested parties of the

pendency of the action and afford them an opportunity

to present their objections.... The notice must be of

such nature as reasonably to convey the required

information,..., and it must afford a reasonable time

for those interested to make their appearance....But if

with due regard for the practicalities and

peculiarities of the case these conditions are

reasonably meF’ the Constitutional requirements are

satisfied....%

Combined, (A) and (C) appear to meet the Mullane notice
requirements. The wording in (A) appears to be chosen so as to
guarantee to third parties the type of notice and opportunity

specified in Mullane. The wording in (C) ensures that efforts to

126
114-5.

27 Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 314-15 (1950).

United states v. Swift & Co., 286 U.S. 106 (1932) at
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notify third persons will be sufficient to meet constitutional
requirements--which were spelled out in Mullane.

The Mullane decision does not have a provision like (B),
which precludes challenges by persons whose interests are deemed
adequately represented by someone who previously challeﬁged the
consent decree. However, if the fundamental rights of due
process required that each person have their own day in court,
even when they have been adequately represented by someone else,
class action suits would not be constitutional. This would not
be consistent with the Supreme Court decision in Hansberry v.
Iee, 311 U.S. 32 (1940), which states:

It is a principle of general application in Anglo-

American jurisprudence that one is not bound by a

judgment in personam in a litigation in which he is not

designated as a party or to which he has not been made

a party by service of process...To these general rules

there is a recognized exception that, to an extent not

precisely defined by judicial opinion, the judgment in

a 'class' or 'representative' suit, to which some

members of the class are parties, may bind members of

the class or those represented who were not made

parties to it."

It should be noted that the proposed legislation leaves it up to
the courts to determine when a person has been "adequately
represented." The courts might hold that a person has been
adequately represented if someone else who challenged the court

order previously was in the same situation and raised the same

issues. On the other hand, the courts might hold that a person

s

122  yansberry v. Lee, 311 U.S. 32 at 40-1.
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has only been adequately represented by someone else when a
formal class designation has been made.
In conclusion, it would appear that, on the whole, Section 6

is likely to be found Constitutional.'?

II. POLICY ANALYSIS

The merits of Section 6 should now be considered on other
grounds: In particular, which rule, allowing challenges to court
orders by persons who were not parties to the original litigation
(hereafter, Wilks rule), or barring such challenges except in the
specific circumstances permitted by the proposed legislation
better meets the policy goal of achieving providing final
judgments in employment discrimination cases without
unnecessarily trammeling the rights of third parties?

One argument often given in favor of_the Wilks rule is that
it gives all parties a full chance to be heard in-court and thus
might lead to a better overall settlement. The same would be
true, however, if affected third parties sought to intervene

under Rule 24.

%  For other analyses concluding that Section 6 is
constitutional, see Julia Erickson, Memorandum to the American
Civil Liberties Union, April 2 1990; Larry Kramer, Testimony
before the House Committee on Education and Labor, March 20,
1990; Laurence H. Tribe, Testimony before the Senate Labor and
Human Resources Committee, March 7, 1990. For a conflicting
analysis, see Glen D. Nager, Testimony before the Senate Labor
and Human Resources Committee, March 7, 1990.
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In the Wilks decision, Justice Rehnquist argues that not

only is the Wilks rule required by Rule 19(a), but also there are
practical reasons for preferring it. He argues that the original
parties to the suit are in a better position to know which third
parties might be affected by the outcome of the litigation than
are the third parties themselves:

[P]laintiffs who seek the aid of the courts to alter

existing employment policies, or the employer who might

be subject to conflicting decrees, are best able to

bear the burden of designating those who would be

adversely affected if plaintiffs prevail; these parties

will generally have a better understanding of the scope

of likely relief t%%n employees who are not named but

might be affected.
There is some merit to this argument. However, the original
parties need not join interested parties to communicate their
superior knowledge; instead they could do so by notifying
potentially affected third parties. Furthermore, the original
parties cannot know which third parties will feel it worth while
to enter the lawsuit. As a result, they may join many
unnecessary parties -- parties who would not seek to intervene on

their own, and in fact do not want to be in the lawsuit.”™ Not

only will it be expensive for the original parties to try to join

¥ Martin v. Wilks, 104 L. Ed. 2d. at 848.

31 The Supreme Court -- TLeading Cases, 103 HARV. L. REV.
137, 315 (1989) states: "Because mandatory joinder requires the
parties to make their decisions at the beginning of the
litigation, they must file redundant and expensive motions for
each employee potentially affected by the suit, even though at
that point it is unclear which employees will be affected and
how." .
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every conceivable interested party, but many of the joined
parties will be forced to incur unnecessary legal expenses.

Justice Rehnquist also argues that there is no necessary
reason why the Wilks rule should lead to more challenges after
the court order is entered than a system that relies on third
parties exercising their rights to intervene. He notes that
"even under a regime of mandatory intervention, parties who did
not have adequate knowledge of the suit would relitigate

(132

issues.' His argument appears to assume that the same persons

would be joined under the Wilks rule (and hence be precluded from .
subsequent collateral attacks) as would be given notice under a
system, such as that provided in the proposed legislation, that
would preclude collateral attacks by persons who had been given
notice. However, the process of joining a person to a law suit
is more costly than the notification that would be required under
the proposed legislation. For this reason alone, it is likely

that the parties would join fewer people under the Wilks rule

than they would notify under the proposed legislation. Another
reason why fewer people would be joined under the Wilks rule than
would be notified under the proposed legislation ig that all
persons joined would become parties to the lawsuit, whereas only

133

some of the persons notified would choose to intervene. Since

32 Martin v. Wilks, 104 L. Ed. 2d. at 848.

33 Notified persons could choose to intervene under Rule
24. Alternatively, as noted above they could simply file a brief
or appear at a fairness hearing. Also, they can choose not to
enter the proceeding in any way.



June 19, 1990 94
the addition of parties to a lawsuit is both costly and
inconvenient for the original parties, they would likely join as
few people as possible.

Rehnquist's argument also ignores the reality that a large
number of employment discrimination court orders were entered

before the Wilks decision, when the prevalent understanding was

that collateral attacks after a court order was entered were
impermissible. As a result, third parties were generally not
joined to existing court orders, and thus most existing court
orders are now vulnerable to attack. Thus, even if the two rules
would lead to the same number of collateral attacks in a steady

state, for a transitional period at least, the Wilks rule is

likely to lead to a large number of collateral attacks. Not
surprisingly, there have been many court order challenges since
the decision.'

The system proposed in Section 6 will lead to fewer
collateral attacks than current la& and therefore will have the
benefit of providing finality to court orders in employment
discrimination litigation. This is an important benefit. First,
the financial costs of subsequent litigation are high, for both
of the original parties. If collateral attacks become frequent,

as it seems they will under current law the overall costs of

employment discrimination are likely to increase considerably.

1% see Stephen L Spitz, Impact of the Supreme Court
Decision in Martin v. Wilks (Washington DC: Lawyers Committee on

Civil Rights Under Law, 1990) for examples of litigation spawned
. by the Wilks decision.
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This will provide a significant disincentive to the bringing of
employment discrimination suits and mean that fewer victims of
discrimination will receive redress. Second, subsequent
litigation is likely to have non-financial costs as well: it
will delay the healing that is likely to be needed after the
years of litigation that it normally takes before a court order
in a class-wide discrimination suit is entered.

In achieving this benefit, however, it is important to
ensure that third parties do get an opportunity to have their day
in court before the court order is entered. As noted above,
before the Wilks decision, third parties sometimes did not have
an opportunity to be heard, because they were denied intervention
when they did not seek to intervene in the early stages of
litigation and because courts did not normally allow them to
appear in fairness hearings. The proposed legislation contains
safeguards that go a long way towards ensuring that third parties
will have an opportunity to be heard. 1In particular, a person
who has not been given sufficient notice and reasonable
opportunity to present objections retains the right to challenge
a court order after it is entered unless he has been adequately
represented by someone else or reasonable efforts to notify all
interested parties were made before the court order was entered.

There is some concern, however, about when courts will deem
that a person has received sufficient notice and a reasonable
opportunity to present objections. It is important that parties

be notified not only of the existence of a lawsuit but also of
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the terms of the court order in time to present objections. 1If
they do not get notification of the terms of the court order,
they may not fully realize the extent to which their interests
are affected. It is also important that they be given more than
a minimal opportunity to present objections. Not only will they
need sufficient time to prepare their presentation, but they may
need access to information that can only be obtained through
discovery. They may also need an opportunity to call witnesses
on their behalf. The proposed legislation leaves these issues to
the courts to decide, on the basis of third parties’
constitutional rights to due process. It might be wise for
Congress to provide more guidance to the courts to ensure that
third parties are not given only their minimal rights of due
process, but as much opportunity to make their case as possible
without significantly delaying a final resolution to employment
discrimination litigation.

The main issue is whether Section 6 or current law better
satisfies the goal of achieving finality in employment litigation
without unnecessarily trammeling the rights of innocent third
parties. As argued above, Section 6 would achieve finality in
court orders to a much greater extent than curren? law. It would
also guarantee that third parties would be given an opportunity

to have their day in court.
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CHAPTER 5
S8BECTION 7 -- STATUTE OF LIMITATIONS; APPLICATION TO CHALLENGES TO

SENIORITY SYSTEMS

Section 7 of the Civil Rights Act of 1990 extends the
statute of limitations under Title VII and clarifies when the
statute of limitations begins. Chapter 5 briefly reviews Section
7 and compares it with the corresponding provision of The Civil
Rights Protections Act of 1990," an alternative bill currently
backed by the Administration.

Section 7(a) (1) extends the statute of limitations under
Title VII from one hundred and eighty days to two years.t“ This
would make the statue of limitations under Title VII comparable
to the statu?e of limitations under Section 1981, which ranges

137

from two to three years. The Civil Rights Protection Act of

1990 would not change the statute of limitations.
Section 7(a) (2) of the Civil Rights Act of 1990 addresses

the Supreme Court decision, lLorance v. AT&T Technologies.™ 1In

Iorance, the court held that a challenge against a facially

neutral seniority system was barred by Title VII's statute of

135 5. 2166, 101st Cong., 2d Sess. (1990).

1% 5. 2104, 101st Cong., 2d. Sess. § 7(a).

37 5. Rep. No. 315, 10lst Cong., 2d Sess. 53 (1990).

138 109 s.ct. 2261 (1989).
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limitations. Title VII considers claims to go stale 180 days (or
300 days if referred to a state agency) after the alleged
discrimination occurred. The Court held in Lorance that a
plaintiff's claim would begin to toll when the seniority system
was first implemented, not when the system had allegedly
adversely affected the plaintiffs.

Section 7(a) (2) of S. 2104 would amend the statute by
starting the statute of limitations when an unlawful employment
practice "occurs or has been applied to affect adversely the
person aggrieved, whichever is later." cCurrently, the statute of
limitations begins when an unlawful employment practice "occurs."
Section 3 of S. 2166, in contrast, would add the following
language:

For purposes of this section, an unlawful employment

practice occurs when a seniority system is adopted,

when an individual becomes subject to a seniority

system, or when a person aggrieved is injured by the

application of a seniority system, or provision

thereof, that was adopted for an intentionally

discriminatory purpose, in violation of this Title,

whether or not that discriminatory purpose is apparent

on the face of the seniority provision.™

The language contained in Section 3 of The Civil Rights
Protections Act appears to cover only seniority systems adopted
with the intent to discriminate, whereas the language in Section

7(a) (2) of the Civil Rights Act of 1990 is broader, since it

covers all unlawful employment practices.

13 5. 2166, 101st Cong., 2d Sess. § 3 (1990).
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Section 7(b) of The Civil Rights Act of 1990 amends Title
VII to make unlawful the application of a seniority system that
is part of a collective bargaining agreement if the seniority
system was "included in the agreement with the intent to
discriminate on the basis of race, color, religion, sex, or

national origin.”
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CHAPTER 6
S8ECTION 8 =- PROVIDING FOR DAMAGES IN CASES OF INTENTIONAL

DISCRIMINATION

Section 8 of the Civil Rights Act of 1990 addresses the
remedies available to prevailing plaintiffs under Title VII. Its
stated purpose is to "strengthen existing protections and
remedies available under civil rights laws to provide more
effective deterrence and adequate compensation for victims of

discrimination."'® chapter 6 examines the possible effects of

Section 8.

I. LEGAL BACKGROUND
Title VII provides for the remedies a court may implement to
make a plaintiff whole once it has found that an employer has

discriminated.

If the court finds that the respondent has
intentionally engaged in or is intentionally engaging
in an unlawful employment practice charged in the
complaint, the court may enjoin the respondent from
engaging in such unlawful employment practice, and
order such affirmative action as may be appropriate,
which may include, but is not limited to, reinstatement
or hiring of employees, with or without back pay ... or
any other equitable relief as the court deems
appropriate.'!

%0 5. 2104, 101st Cong., 2d Sess. 2(b)(2) (1990).

%1 42 u.s.c. 2000e-5(g) (1982).
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Title VII has traditionally been interpreted as allowing a
trial court judge to do any and all of the following =-- issue an
injunction to stop a discriminatory practice; reinstate the
plaintiff at the job he for which he would have been qualified
absent the illegal discrimination; or award the plaintiff the

142

"back pay" he would have accrued at that position. Moreover,

Title VII provides that a federal judge alone will "hear and
determine the case" arising under the statute.'®

The Civil Rights Act of 1990 would amend Title VII to allow
a prevailing plaintiff to be awarded compensatory damages for
intentional violations and punitive damages for violations

committed with malice, or reckless or callous indifference to the

rights of others, in addition to the affirmative relief already

specified in the statute.'® In addition, "if compensatory or
punitive damages are sought . . . any party may demand a trial by
jurY."

%2 13

13 42 U.s.C 2000e-5(f) (4) (1982).

144

S. 2104, § 8 (A), (B). Section 8 expressly states that
compensatory and punitive damages and the jury trial right would
not be applicable to disparate impact cases arising under § 4 of
the Civil Rights Act of 1990.
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II. POLICY ANALYSIS

Section 8 represents a major change in Title VII to allow
successful plaintiffs to recover compensatory and punitive
damages in cases of intentional discrimination. It also
authorizes jury trials when compensatory and punitive damages are
sought. There are three very compelling arguments in favor of
adopting Section 8.

(1) Victims of racial harassment are entitled to compensatory
and punitive damages under Section 1981 of the 1866 Civil
Rights Act.' Thus, allowing compensatory and punitive
damages under Title VII would extend to sex discrimination
and religious discrimination remedies that are already
available in cases of racial (and by court interpretation,
national origin) discrimination. Yet discrimination based
on sex and discrimination based on religion are just as
reprehensible as discrimination based on race and ethnicity.
It is important for all types of discrimination to be
treated equally under the law.

(2) The relief currently available under Title VII leaves a
large gap in civil rights law: Plaintiffs cannot be "made
whole" under Title VII in situations where an employer's
discriminatory behavior has caused the plaintiff harm that
is not related to the loss of a job or a promotion
possibility. For instance, an employee who needs to use
mental or physical health services as a result of harassment
on the job by an employer or co-worker cannot recover the
costs of these services under Title VII. The addition of
compensatory damages to the remedies allowed under Title VII
is crucial for ensuring that victims of discrimination
receive justice.

% In a recent decision, Patterson v. Mclean, 109 S.Ct.
2363 (1989), the Supreme Court restricted the application of
Section 1981, so that it no longer applies to most on-the-job
discrimination. Section 12 of the proposed legislation would
reestablish that Section 1981 applies to on-the-job
discrimination as well has hiring and firing discrimination.

%6 phis argument is predicated on the assumption that
Congress will overturn the Supreme Court's decision in Patterson
V. Mclean.
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f (3) ?any forms of employment discrimination, such as on-the-
ob
harassment, are currently left undeterred by Title VII,
because employers cannot be assessed monetary damages in
these situations. Even discrimination that results in
backpay or frontpay awards is not sufficiently deterred
under current law, because most instances of discrimination
go unprosecuted. To deter discrimination effectively given
that most discriminators are not brought to court requires
‘ the ability to assess punitive damages. Thus, the addition
| of punitive damages to the remedies available under Title
| VII will constitute a crucial step towards deterring
‘ discriminatory behavior on the part of employers.

-

Opponents of the proposed legislation are concerned that
allowing compensatory and punitive damages under Title VII will
dramatically increase the number of discrimination charges,
|  result in excessively large damage awards, and reduce the
incentives to settle discrimination cases.

It is clear that the number of discrimination charges filed
will increase if compensatory and punitive damages become
available under Title VII. An increase in the number of
discrimination charges filed is not necessarily a bad thing,
however. Under current law, many actual cases of discrimination
never result in a discrimination charge, because it is not worth
it to the victim to undergo the costs (e.g. psychic, monetary,
|  and time costs) entailed if the only form of relief they can hope
. to obtain is injunctive relief. Thus, an increase in
discrimination charges filed is likely to mean that more victims

!
% of discrimination will obtain justice.'¥
|

% of course, some non-victims might also bring charges in

the hopes of winning large damage awards.
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The question of whether excessively large damage awards will
result is controversial. Critics of the legislation argue that
the damage awards will be extremely high, especially if jury
trials are granted. They point to California's experience with
wrongful termination suits as an example of the problems that
result when damages are awarded.'™ A RAND study of the damage
awards under California's wrongful termination law finds,
however, that:

"Despite the visibility of million-dollar jury awards,

most plaintiffs receive less than $30,000 after post-

trial reductions and legal fees....Despite the uproar

over wrongful termination litigation, the aggregate

legal costs are really not very large."“
By contrast, other studies point to the average damage awards in
employment discrimination cases under Section 1981, which appear

150

to have been generally modest. The experience of Section 1981,

148 ror instance, see Edward E. Potter and Ann Elizabeth

Reesman, An Assessment of Remedies: The Impact of Compensatory

and Punitive Damages on Title VII (Washington DC: National
Foundation for the Study of Employment Policy, 1990).

149 James N. Dertouzos, Elaine Holland, and Patricia Ebener,

The Iegal and Economic Consegquences of Wrongful Termination
(Santa Monica: RAND Institute for Civil Justice, 1988), p. ix.

150 See, for instance, Wendy S. White, Daniel W. Shelton, A.
Mechele Dickerson, and Jennifer U. Toth, "Analysis of Damage
Awards Under Section 1981," research undertaken for the National
Women's Law Center by the law firm Shea and Gardner, 1990; and
Theodore Eisenberg and Stewart Schwab, Testimony on the Civil
Rights Act of 1990 before the House Committee on Education and
Labor, March 13, 1990. Also, note that plaintiffs appear to be
less likely to win Section 1981 cases that make it to court than
they are to win Title VII cases that do not raise a Section 1981
claim. The American Bar Foundation data show that of cases
decided in court, roughly 3 percent of Section 1981 cases and
roughly 6 percent of other Title VII cases are won by the,
plaintiff. These numbers do not support the argument that juries
(currently available under Section 1981, but not under Title VII)
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which is more similar to Title VII, is likely to approximate more
closely the possible effects of adding compensatory and punitive
damages to Title VII. ‘

The argument by critics that the addition of compensatory
and punitive damages will reduce theé number of settlements under
Title VII is not supported by theory or evidence. Economic
theory predicts that increasing the amounts plaintiffs can
receive in a law suit will lead to larger settlements, but the
percentage of law suits settled will not necessarily decline.
Although plaintiffs might hold out for larger settlement amounts,
defendants, knowing that they are potentially liable for more
than they were before, should also be willing to make higher
settlement offers.

There has been one attempt to estimate the potential
increase in litigation costs resulting from the addition of
compensatory and punitive damages to the remedies available under
Title VII. The National Foundation for the Study of Employment
Policy (NFSEP) estimates that total private and public sector
litigation costs of Title VII will increase by from $1.7 billion
to $2 billion dollars, if Section 8 is adopted, under the
assumption that the Title VII caseload will increase by between

151

10 and 30 percent. However, the analysis in the NFSEP report

are more likely to find for the plaintiff than judges are.

51 Edward E. Potter and Ann Elizabeth Reesman, An _

Assessment of Remedies: The Impact of Compensatory and Punitive
Damages_on Title VII, p.95.



June 19, 1990 e@fa £5106"%
is flawed and is likely to overestimate substantially the <D
additional litigation costs associated with allowing compensatory.
and punitive damages under Title VII. For one thing, the NFSEP
report ignores the fact that damages are already available in
roughly half the Title VII cases, those that are also filed under
Section 1981. For another, the NFSEP report includes settlement
amounts among the social costs of litigation, when in fact,

settlement amounts are a transfer from defendants to plaintiffs <~

152

and are not a social cost. A complete exposition of the -

problems with the NFSEP analysis has been prepared by Professor

Theodore Eisenberg of Cornell Law School. ™
Even if the NFSEP $2 billion estimate of additional

litigation costs were taken at face value, this amount represents

a relatively small cost in comparison to the potential benefits

of reducing discrimination and affording justice to the victims

of discrimination.™

52 gettlement amounts represent a cost to defendants and a
benefit to plaintiffs. On net, they represent neither a cost nor
a benefit to society. :

53 Theodore Eisenberg, "A Response to the National
Foundation for the Study of Employment Policy's 'An Assessment of
Remedies: The Impact of Compensatory and Punitive Damages on
Title VII,!' May 21, 1990 letter to the Members of the House of
Representatives. i

%% professor Eisenberg, in the May 21, 1990 letter to the
Members of the House of Representatives cited above, estimates
these benefits "conservatively" to be in the neighborhood of $6.6 =
billion. oLt .
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CHAPTER 7
SECTION 12 -~ RESTORING PROHIBITION AGAINST ALL RACIAL

DISCRIMINATION IN THE MAKING AND ENFORCEMENT OF CONTRACTS

Section 12 of the Civil Rights Act of 1990 addresses the
prohibition of racial discrimination in the making and enforcing
of contracts under Section 1981. It overturns the 1989 Supreme

Court decision, Patterson v. Mclean Credit Union. ' Chapter 7

discusses the provisions of Section 12 and the corresponding
provisions in the Civil Rights Protections Act of 1990.
In pertinent part, 42 U.S.C. § 1981 provides:
All persons within the jurisdiction of the United
States shall have the same right in every State and
Territory to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equal

benefit of all laws and proceedings for the security of

persons and property as is enjoyed by white citizens .

In Patterson, the Court reaffirmed its precedent of Runyon
V. McCragx,ﬁ7'which had held that § 1981 prohibits racial
discrimination in private sector employment contracts. The Court
held in Patterson, however, that § 1981 is limited by its terms
to the "mak[ing] and enforc[ing]" of contracts and that the

statute could not be used against employers for "problems that

155 109 s.ct. 2363 (1989).

136 42 y.s.c. § 1981 (1982).

57 427 U.s. 160 (1976). -
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may arise later from the conditions of employment.“ﬁa The Court
stated that Title VII, which prohibits employment practices based
on race, color, sex, religion, and national origin, was an
adequate remedy for racial harassment in the course of
employment.ﬁ9

Two Senate bills have been proposed .to expand the
application of § 1981 to the conditions of employment. Section
12 of S. 2104 would amend the statute by adding this language:

For the purposes of this section, the right "to make
and enforce contracts" shall include the making,
performing, modification and termination of contracts,
and the enjoyment of all benefits, privileges, terms
and conditions of the contractual relationship.’

Section 2 of S. 2166, on the other hand, would amend the statute
by adding this language:

The rights protected by this section are protected
against impairment by nongovernmental discrimination as
well as against impairment under color of state law.
This section affords the same protection against
discrimination in the performance, breach, or
termination of a contract, or in the setting of the
terms or conditions thereof, as it does in the making
or enforcement of that contract.'™

Both proposed sections appear to extend § 1981 protection to

every aspect of the conditions of employment. The lattei section

s

appears to go farther to codify the Supreme Court holding in

158 paterson, 109 S.Ct. at 2372.

9 14. at .
10 5. 2104, 101st Cong., 2d Sess., § 12(b) (1990).

11 5. 2166, 101st Cong., 2d Sess. § 2 (1990). .
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Runyon_v. McCrary where § 1981 was interpreted to apply to
private as well as government employment.

Because the language in Section 2 the Civil Rights
Protection Act is broader, it might be preferable to the language

in Section 12 of the Civil Rights Act of 1990.
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CHAPTER 8
RECOMMENDATIONS

The U.S. Commission on Civil Rights strongly supports the
efforts of Congress in drafting the Civil Rights Act of 1990 to
enhance civil rights protections for all Americans. We urge
Congress to pass and the President to sign the proposed
legislation with the modifications recommended below.

We have a serious concern about the proposed legislation,
however. We are concerned that the provision in Section 4 that
allows plaintiffs in a disparate impact trial to make a prima
facie case of discrimination by demonstrating that a "group of
employment practices" results in a disparate impact might allow
plaintiffs to make a prima facie case of discrimination merely by
demonstrating that there is a disparity in the employer's work
force without showing that an employment practice or practices
used by the employer causes the disparity. Although it is
essential for plaintiffs in a disparate impact trial to be able
to make a prima facie case of discrimination by showing that a
group of employment practices combine to cause a disparate impact
when the individual effects of each employment practice cannot be
disentangled, it is also important for plaintiffs to show that
any disparities in the employer's work force are caused by the

enmployment practices used by the employer. We strongly urge
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Congress to amend Section 4 of the Civil Rights Act of 1990 to
require plaintiffs to be as specific as reasonably feasible in
challenging an employer's employment practices in a disparate
trial. We suggest how this can be done in Section I below.

We also have a feﬁ.minor concerns about the bill, and these
are discussed below, with recommgndations for how these concerns
could be allayed. 3

-

I. RECOMMENDATIONS PERTAINING TO SECTION 4

Because the term "group of employment practices" used in
Section 4 might be interpreted as meaning all the employment
practices used by an employer, Section 4 as currently worded
might allow plaintiffs to make a prima facie case of
discrimination by showing that an employer's work force has a
disparity at the bottom line without requiring the plaintiff to
show that an employment practice or practices used ﬁ} the
employer causes the disparity. We feel strongly that:}n a
disparate impact trial, plaintiffs should not be ablénio make a
prima facie case merely by showing that a disparity exists: they
must show that an employment practice or practice used by the
employer causes the disparity. At the same time, we believe that
plaintiffs should be allowed to challenge several employment
practices as a group when their individual effects cepnot be

disentangled. To respond to these concerns, we make the

following recommendation for amending the language in Section 4.


https://feasible.in
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RECOMMENDATION 1. .

Congress should amend Section 4 to require plaintiffs to
identify and challenge employment practices as narrowly and
specifically as possible given the data they can obtain with
reasonable effort through the discovery process. One way this
could be done is to alter_the language Section 4 (B) as follows:

(B) a complaining party demonstrates that a :
group of employment practices whose

individual effects cannot be determined by
reasonable efforts of the complaining party

results in a disparate impact on the basis of
race, color, religion, sex, or national
origin, and the respondent fails to
demonstrate that such group of employment
practices are required by business necessity,
except that . . .

Alternatively, the language in Section 4 (B) (i) could
be altered as follows:

(i) if a complaining party demonstrates that
a group of employment practices results in a
disparate impact, such party shall not be
required to demonstrate which specific
practice or practices within the group
results in such disparate impact when_the

individual effects of the practices cannot be
determined by reasonable efforts of the
complaining party.

The proposed legislation discusses the plaintiff's prima
facie case and the defendant's business necessity defense, but
does not mention the traditional third phase of a disparate

impact trial, which allows plaintiffs to prevail even if the

defendant has demonstrated that the disputed employment
practice(s) is required by business necessity if the plaintiff
can show that there exists an alternative practice'that equally

well meets the defendant's business needs but has less of a
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disparate impact. We are concerned that this omission in the
codification of the procedures to be used in disparate impact
trials may mean that plaintiffs will no longer be able to prevail
once the defendant has demonstrated that the disputed employment
practice is required by business necessity. For this reason, we
recommend that Congress explicitly mention the third phase of the

disparate impact trial in the legislation.

-

RECOMMENDATION 2.

Congress should clarify that if the plaintiff succeeds in
demonstrating that the challenged practice or practices have a
disparate impact and if the defendant succeeds in demonstrating
that the challenged practice or practices are required by
business necessity, the plaintiff may still prevail if he can
demonstrate that there exist other employment practices that
equally well meet the defendant's business needs but have a less
discriminatory impact. This could be done by adding at the end
of Section 4 (1):

(C) If the respondent demonstrates that a
specific employment practice or a group of
practices is required by business necessity,
an_unlawful employment practice based on
disparate impact is still established if the
complaining party can demonstrate that there
exists some other employment practice or
group of employment practices that meets the
defendant's business needs equally well but
has less of a disparate impact.
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IXI. RECOMMENDATION PERTAINING TO SECTION 5 -~

We are generally satisfied with the language of Section 5.
We have a slight concern, however, that the plaintiff's burden of
demonstrating that a discrimination was a "motivating factor" in
the defendant's employment decision may be interpreted too
leniently by the courts. To ensure that there is no confusion
about what a plaintiff needs to show for a defendant to be held
liable in a mixed motive case, we feel that Congress should .r .-
consider defining the term "motivating factor®™ in Section 3.
RECOMMENDATION 3.

We suggest that Congress consider defining the term
“motivating factor"™ to avoid any possibility of confusion about
what the plaintiff needs to demonstrate to establish a

defendant's liability in a mixed motive case. This could be done
by adding the following definition at the end of Section 3:

(o) The term "motivating factor" means a
factor that enters in a significant way into
an _employment decision or process.

III. RECOMMENDATIONS PERTAINING TO SECTION 6

Section 6 strives to achieve a fair balance between third
parties' rights of due process and the need for prompt and
orderly resolutions in employment discrimination cases. We think
that Section 6 will provide the important benefit of greater
finality in court orders resolving employment discrimination

litigation. Section 6 contains safeguards that go a long way
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towards ensuring that third parties will have an opportunity to™ "

make their interests known to the court. In particular, a person

<3

who has not been given sufficient notice and reasonable

opportunity to present objections retains the right under Section

6 to challenge a court order after it is entered, unless he has

- 1

been adequately represented by someone else or reasonable effort§
to notify all interested parties were made before the court order
was entered. -

We have some concern, however, about when courts will deem
that a person has received sufficient notice and a reasonable
opportunity to present objections. It is important that parties
be notified not only of the existence of a lawsuit but also of
the terms of the court order in time to present objections. It
is also important that they be given more than a minimal
opportunity to present objections. The proposed legislation
leaves these issues to the courts to decide. We think that
Congress should provide more guidance to the courts to ensure
that third parties are given as much opportunity to be heard as
possible without significantly undermining the need for finality
in resolving employment discrimination litigation.

We recommend that Congress respond to this concern by
providing more guidance to the courts as to what would constitute
"sufficient notice" and "reasonable opportunity to present

objections."®
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RECOMMENDATION 4. =

Congress should clarify what is meant by "sufficient notice"
and "reasonable opportunity to present objections.™ 1In
particular, Congress should ensure that third parties who are not
given notice of the actual terms of consent orders before they
are entered will retain the right to challenge these orders at a
later date. Congress should also emphasize that third parties

should be given a meaningful opportunity to their present -
objections and not just be accorded a pro forma hearing.

s

V. RECOMMENDATION PERTAINING TO SECTION 8 -
Section 8, in allowing plaintiffs to recover punitive

damages under Title VII, creates an important tool for punishing
and deterring discrimination. However, there is considerable
concern that the judicial system may decide punitive damages
wrongly. Punitive damages serve the goals of social policies and
are therefore properly the domain of the legislative branch.
Congress should consider providing guidance on the factors to

consider when deciding punitive damage awards.

RECOMMENDATION S.

Congress should consider providing guidance to the judicial
system on the factors to consider when deciding punitive damage
awards.

7
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VI. RECOMMENDATION FOR A STUDY ON THE EFFECTS OF

THE CIVIL RIGHT8 ACT OF 1990

The Civil Rights Act of 1990 should become law. However,
many concerns have been raised about its potential effects. 1In
particular, many have argued that the proposed legislation will
lead to quotas. Others have pointed to the possibility that
extending the remedies available under Title VII to compensatory
and punitive damages will lead to dramatic increases in
litigation costs and unduly harsh jury damage awards. Although
we have concluded that these adverse effects are not likely to
occur, these concerns are sufficiently important to warrant
careful monitoring of the effects of the Civil Rights Act of 1990
after it has become law. Congress should ensure now that a
comprehensive and objective assessment of the law's effects will
be done in the future. We recommend that Congress call upon the

U.S. Commission on Civil Rights to undertake such a study.

RECOMMENDATION 6.

Congress should call upon the U.S. Commission on Civil
Rights to undertake a comprehensive and objective assessment of
the effects of the Civil Rights Act five years after it has
become law. This could be done by adding the following Section
to the bill:

SEC. 16. UNITED STATES CIVIL RIGHTS
COMMISSION STUDY OF THE BILL

The United States Civil Rights
Commission shall provide Congress with a
comprehensive and objective assessment of the

Civil Rights Act of 1990 within five years
from when it becomes law.



