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PROCE ELD INGS
OPENING STATEMENT

BY VICE CHAIRPERSON JONES:

Good afternoon. My name is Dorothy Jones. I am
the vice chairperson of the Massachusetts Advisory Committee
to the U.S. Commission on Civil Rights. And with me today
are: Philip Perlmutter, Andre Ryerson, Doris Arrington, and
we expect other members of the Advisory Committee to join
us.

The 11-—member Massachusetts Advisory Committee
consists of residents of different parts of the State who
serve here as “the eyes and ears” of the eight commissioners
in Washington, D.C.

The Commission and its 532 state advisory
committees ingquire into issues pertaining to discrimination
or denials of equal protection based on race, tolor,
religion, gender, age, han;icap, national origin, or in the
administration of justice.

Our panelists this afterncon have been invited to
share their views on the applicability or effectiveness of
the Massacﬁusetts Civil Rights, known as CRA. As our
panelists know, the Committee held a similar forum two years
ago and later released a summary on Stemming Violence and
Intimidation Through the Massachusetts Civil Rights Act.
That forum and the subsequent report mainly aired the views
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of state and local public enfa;cement officials on the

purposes and effectiveness of the CRA.
To revisit the subject and this time gain the
community s perspective, we invited:
The Alliance Against Racism and Prejudice
The American Jewish Congress
The Anti-Defamation League of B"Nai B'Rith
The Asian American Resource Workshop
El Centro Presente
The Dorchester Task Force
The Lawyers’ Committee for Civil Rights Under Law
The Boston Branch of the NAACP

The hNeighborhood Justice Network

and La Oficina Hispana.

Among the representatives of those organizations
are four attorneys, and soc we have arbitrarily divided
today’'s panel into one comgased of attorneys, and the ather
of lay advocates. In this way, if any of the attorneys has
noticed a point of law she or he might differ with our
panelists of two years ago, we might hear about that
difference of opinion at the outset. .

In any event, we expect that some of you may view
the application of the CRA Law or the types of bias-related

tensions confronting residents of Massachusetts today, to

have possibly changed over the last two years. For example,
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two years adb, the name Willie Horton was not guite the
household word -that it has become. And not many might have
predicted that the bizarre kind of incident which has come
to be known as the Stuart Case, would have grabbed the
nation’s attention as it did this past year.

For such reasons, the Committee is gratified that
you have volunteered to offer your views today. Our parent
body in Washington has long been interested in legislative
approaches to combat bias-related incidents, and we intend
to share the results of today’s forum in a new report toc the
Commission.

I should add that the press was'infnrmed of the
farum, and is present, and any members of the audience will
have a reasonable opportunity to offer comments as well.

The proceedings are being transcribed, and the
transcript will be maintained in the offices of ocur
Washington staff in accnrd;nce with the privacy act. You,
our guest panelists, should know that for access to
information provided by you and stored in Washington, vyou
may contact the Commission’'s solicitor at the address shown
on the agenda that you have.

Federal Law also requires that all persons
refrain from degrading or defaming any individuals when
providing information. #And if you start to do so, I will
just have to stop you. At the same time, all persons
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presenting information have the right not to be reported or

photographed by the media. Should you wish to exercise this
right, please let us know so that your request can be
accommodated.

The State Advisory Committee anticipates issuing
a summary report of this forum, to be based on the
transcript, supplementary interviews, and any octher relevant
information now in our staff's files or obtained in the
coming weeks.

Having stated these requirements, let me welcome
our guests and our audience. Would the guests on panel one
please take seats.

The first four are Sherry Leibowitz, Sally

Greenberg, Andrew Leong — am I pronouncing it correctly?
And Christina DeConcini. Correct me if I'm wrong on the
pronunciations. 1 like to get people’s names right. Well,
why don’t you go over and ;Din her here. She is here all by
herself. And the other two are not here yet, so what we
will do is start with you, and why don‘t you identify
yourselves, by not just title, but your representation, your
interest. -

SAilY GREENBERG: 1I°m Sally Greenberqg here.

DOROTHY JONES: Oh.

SALLY BGREENRBERG: So three of us are here.

DOROTHY JONES: ~Join them down there. It will
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. 1 make it easier for him, I thinic.

2 SALLY GREENBERG: Alright, well — Philip keeps
= telling me to see —

4 DOROTHY JONES: I am going to start with Sherry
3 Leibowit=z.

1) TEST IMONY

7 BY SHERRY LEIBOWITZ:

8 Thank you. My name is ‘Sherry Leibowitz. 1 am

4 Director of the Project to Combat Racial Violence at the

10 Lawyers Committee for Civil Rights and Law of the Boston Bar
11 Association. #And I would like to thank the Advisory

12 Committee for inviting me, and for including other

. = representative panelists from the community. I found your

i4 presentation by law enforcement officials to be quite

15 helpful and informative, and the only comment I had at the
is8 time was that some supplementation from the community would
17 be of assistance. And I a; delighted to see that you have
hR =] chosen to do so, and 1 think vyour selection of

i representatives is excellent, and I very much appreciate

20 being invited to attend.
21 I would like to say that as far as the statement

of law that was set forth by the law enforcement personnel,

23 the law has largely remained the same, since the

]
-

presentation of that panel. And I am not going to spend a

)
]

lot of time restating what was said by the law enforcement
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people, wh0<3u5tifiab1y and co;rectly commended the
Massachusetts Civil Rights Act as a very important tesl, in
the fight against racial viclence.

I think the merits and benefits of the Civil
Rights Act are unquestioned. In the conversations I have
had with others locally as well as nationally, the Civil
Rights Act seems to be held up as a model of effective law
enforcement in the Civil Rights arena, and I would certainly
state that that remains the same today.

What I am going to address myself to are some of
the problems that have arisen in connection with the Act,
and I have to emphasis that these are minor problems
connected with implementation. The basic concept of the Act
is very sound. There have been great strides in the last
ten years, in implementing and enforcing the Act, and what I
am about to present is really in the nature of issues that
would help to increase thevenforcement value. And it does
not in any way take away from the effectiveness of the Act,
or the many contributions the law enforcement personnel have
made in it.

My perspective partly arises because’in my
capacity with the Lawyers Committee, I represent victims of
racial viclence, and I see what may be described as some of
the hard cases. Some of the cases that have not been
perhaps successfully or easily prosecuted, will present
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themselves in my office to tty:to determine if we can help
them. -

I see cases where perhaps there is not just one
type of criminal involvement, where perhaps the victim of
racial violence is then subject to a cross—complaint, and
seeks our representation; where perhaps there are issues
involving the Civil Rights actions of the police officers.
So what I am describing are, in effect, the hard cases, the
complicated cases, the cases which really challenge the
effectiveness of the fAct.

I would first like to indicate that the law
enforcement community has made great strides in the last ten
vears, in implementing a new Act, an Act which, as your
previous panelists have pointed out, is on its face,
somewhat unclear. And there have been great strides in
making law enforcement personnel aware. Nevertheless, at
this point, the awareness én the part of police departments
is somewhat spotty. You have heard from Sergeant Wil}iam
Johnston of the community, the sortus (ph) unit of the
Boston Police Department, who is seen as a national model,
and his unit is seen as a national model of efféctive crime
prevention. But around the State, not every department is
so lucky as to have a specialized unit, or even an
experienced officer, one Civil Rights experienced officer.

So we have great variances throughout the state,
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in how we11~Bulice officers unaerstand, use, appreciate the
Act. We have found in our cases that the response of the
responding officer, the initial responding officer, is key
to the success of the Civil Rights prosecution.

So for an example, a responding officer reports
to the scene of a crime —— does not receive any more
specific information than that. It°'s that officer’'s
assessment that is going to largely determine whether
evidence will be promptly and effectively gathered and
preserved, or whether it will be forever lost. Whether
statements will be gathered, which would form the basis for
Civil Rights prosecution, and that they might show an intent
to viclate Civil Rights. We have seen winnable, otherwise .
winnable cases, lost, merely because the responding officers
were not aware of the Civil Rights Act. Did not ask the
right questions. Lost evidence. Even if that evidence was
subsequently gathered, the#prnsecutinn ended up looking like
it was a faked casey, so to speak. If the initial statements
did not include evidence of racial motivation, and then
these statements were later discovered in the course of an
investigation, it loocked like somebody decided to put the
victim up toc bringing a Civil Rights case; perhaps getting
an organization, a public interest organization, advocates
like those you hear from today, to spur them on. And the

case, which should have been won, would be lost.
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So it is very impqr%ant to continue to improve
the awareness of police officers. I have noticed that
Sergeant Jdohnston mentions that in 1983, in Boston, even
with the awareness that we have in that city, that only 19
out of their 452 cases were initially identified as Civil
Rights cases. And 1 think this —— we don’'t have any
comparable figures for other communities, but it wouldrn’t be
too far off to estimate that these might be comparable to
ather éommunities that do not have this much sophisticated
awareness of the Act.

We also need to improve the awareness of

praosecutors of the Civil Rights Act. Again, we have heard,
through the Advisory Committee’'s Report, from some of the
prosecutors who are, in effect, leading the way. either by
their approach, or by the numbers of cases in their office.
And throughout the state, again, there is great variability
on the awareness of prosec;tors.

I spoke with a fairly high-ranking Assistant
District Attorney in a county which shall remain nameless,
and I asked what was happening in Civil Rights prosecution,
whether they worked a lot with the Civil Rights"Act, and the
response, was no. We mainly handle street crime. That
response indicated such a profound lack of awareness of what
racial incidents were, what the Civil Rights Act was, and
what the mission of that office should accomplish, that I
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was stunned;nbut I don't thinE‘that this is unusual, and

that it reflects the variability of priority among
prosecutors.

I have also heard a comment from another
prosecutor who publicly spoke and stated, We engage in
selective prosecution, referring toc the Mass. Civil Rights
Act. I will get more to that in a few moments, but again,
the definitions, the concepts, the usage of the Act, vary
greatly.

I would alsc point out that there is an enormous
need to improve the performance in District Courts, as a
vehicle for bringing Civil Rights complaints. Originally,
the Lawyers Committee sought to study this matter. We were
able to obtain funding for a research at Northeastern
University, Professor Jack McDevitt, who did an excellent
study of the, basically, the community’'s minority’s unit
cases, and the progress Dfethose cases. Civil Rights cases.
You might want to speak with him and obtain his study, and
his information. But the study that he performed initially
began, or at least it was conceived of as a study of the
performance of the District Courts in handling Civil Rights
cases.

As it turned out, that information was not

available. The District Courts do not keep records,

according to the type of case, of the progress of each case
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from the time a complaining witness comes into the court, to
the end of the case.

So, there was really no way of obtaining this
data, short of having massive amounts of resources, which we
did not have, to go in and do a study of every complaint
that was brought into every single court. So what I can
tell vou is basically anecdotal information. We do not have
statisticxl profiles. But it is anecdotal information,
based on the Lawyers Committee’'s cases and the cases of
other advocates who 1 have talked with. And in a very
systematic way. numerous complainants are being discouraged
from Tiling complaints in the District Court under the Mass.
Civil Rights Act.

When they go in, perhaps they do not know the
Civil Rights Act exists. They go in and speak to a court
personnel, an assistant clerk. They are not informed of
their right to seek a Hassj Civil Rights Act complaint. If
they know of it, or they somehow discuss it, they are
discouraged, guite aoften, Trom seeking complaints under the
Civil Rights Act. There is a perception in several
communities — more than several, I am afraid, that it
tarnishes the image of the community if there is said to be
racial vielence. #And if there are criminal prosecutions
brought under the Eivil Rights Act. 'SD, some clerks,
apparently, feel that it would be seen as a black mark, a
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blot upon the community, if there were Civil Rights
prosecutions, and for this reason, there is often an attempt
to try to dissuade the complaining witness from going
forward. So people are discouraged. They are referred to
mediation, contrary to their wishes. They are, in effect,
made to feel like their cases are not serious, do not
deserve the protection of the court.

This is a great concern to us, because there are
pecple who do not go to the court system in any other way,
other than through the Clerk’s Office, through the entry of
a criminal complaint, or an application for a criminal
complaint. And we have little data to study the extent of
the problem, but it is one we have word, state-wide, in a
systematic way. And we are very concerned about it.

I have actually heard an Assistant District
Attorney indicate that his office does outreach, to try to
prevent Civil Rights compI;ints from being issued by court
personnel. And I think that this is a serious problem,
while it’s laudable to try to coordinate Civil Rights
prosecutions through the District Attorney’'s office, it
blocks an impeortant access point for citizens to get Civil
Rights prosecutions.

This gives rise to the issue of selectivity in
Civil Rights prosecutions. You’'ve heard much in your
previous panel, about the need to give content to what is,
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on its face, a somewhat ambiguaus act. And for those
reasons, prosecutors have sought to exercise some discretion
in bringing complaints, soc that the Act does not lose
meaning, so that there aren’t too many lost :ases,'whi:h
send out a message that people will, so—called, get off on
these charges.

The problem with making prosecutions so
selective, is that it sends a message to victims that Civil
Rights cases are not going to be treated like other serious
crimes. Rape cases, for example. Some of them. we know,
that there will be an issue of consent defense arising. And
the prosecution won‘t be sure of winning the case, depending
on the jury’'s view of the consent defense. But, you do not
find, by and large, many rape cases not being brought in
this modern day and age, because there may be an issue of
consent. HBecause there may be a case that is lost. The
modern trend for prnsecutn;s is if there is probable cause,
if there is legal reason to bring in a case, to bring a
charge, they will bring it, and for them to be more
selective, to screen out more Civil Rights cases, leads to a
perception in the community that prosecution can be
arbitrary and random. That it can be governed by poclitical
concerns, more than any other concerns. 8o, this is, again,
a concern. Not the kind of message we want to send out.

I would like to raise the proposition, suggest

HERITAGE REPORTING CORPORATIONM
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the prnpnsifion, that after ten vears, we can close the so—

called experimental stage of the Civil Rights Act, and we
can begin to take more risks, and to begin to prosecute more
vigorously. I know time is short. I will close with just a
few brief remarks.

I would point to a need to educate judges. We
have seen inconeistent application of the Civil Rights Act.
A common misconception. Some judges have refused to issue
injunctions where there is a stay—away order in a related
criminal case, feeling that these are duplicative. and in
fact, they are not. They serve different functions.

Injunctions, I would point out, are key to the

effectiveness of the Act. There is a need to obtain them

promptly, and I would point out —— and here 1 am going to
get to the part that I was asked to discuss specifically.
Our work in the Daly case. The Attorney General’'s office
has, by and large, done m0;£ 6; the work on bringing
injunctions.

lLast year, we brought, in the Daly case. an
injunction, =sought by a private party in a racial violence
context. While there have been other uses of the Mass.
Civil Rights fict by private parties; to our knowledge,. this
was the first under the Mass. Civil Rights Act, solely under

the Mas=s. Civil Rights Act, in a racial violence case. And

I won't go into the facts, although if the Commission is
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interested, 1 would be happy ta-provide more details on the
case. But, we were able to obtain an injunction, by a
private party, without going through the Attorney—General’s
office. I would hope that this procedure would never
replace the leadership of the Attorney—-General’'s office in
bringing these injunctions. The fact is, they have
resources that most private parties and private attorneys do
not have. RBut there have been many cases where it would be
valuable to have an injunction brought by a private party.

Some wvictims may be reluctant to work with the
Attorney General or other law enforcement. By reasons of
geography. people in other parts of the State may not find
it as convenient to work with a Boston office. People who
have special concerns, for example, the un—documented, may
choose to work through a private attorney or a public
attorney, rather than to go to law enforcement. Some may
prefer their own lawyer. i

There may be cases where we would want to impose
what is, in effect, an additional penalty, by having a
private attorney go forward and seek attorney’s fees for
bringing an injunction. =

In some cases, there is a need for great speed in
bringing an injunction. We may wish to have a case turned
arcund and brought into court in a matter of days. And
sometimes this is not always possible within a governmental
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siructure, where approvals mu;;f:-be sought. .

I would also recommend that there be greater
coordination between the Attorney General's office, and the
local District Attorney’'s office. This is another reason
why sometimes peocple may want to have a private attarney,
who can in effect serve as a coordinating role, without
being a member of either staff.

We have seen cases where one or the other, the
injunctive or the criminal proceeding, has been
unnecessarily derailed, because of lack of coordination.
Where, for example, a criminal case is over before the
injunction was heard, and so the injunction is considered

moot, even though there was a valid reason for the

injunction. 0Or simultaneously, affidavits that were
gathered in an injunction case then derail the criminal
prosecution, by being used as prior inconsistent statemenis.
So there is a greater needrfor coordination.

My final recommendation is that the Civil Rights
8ct hbas been little—used in cases involving suspected abuse
by police officers. #And this is an untapped resource that
we have not seen very much action on the part of any law
enforcement or private organization.

Again, I would like to thank the Commission for

inviting me, and I would be happy to provide any additional

information you would request.
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DOROTHY JONES: Thank you very much. We are
going to have some opportunity for discussion after all of
the panelists have spoken. Sally Greenberg.

TESTIMONY

BY SALLY GREENBERG:

Thank you. I, tooy appreciate the opportunity to
be here, and to address some of the issues that we have seen
come up around the Mass. Civil Rights Act. I do want to say
that I hope that you will seek the views of the Attorney
General ‘s office, since they are active, very active in
using the civil component, in any event, of the Mass. Civil
Rights Act. And I don't see any representatives from the
gay or lesbian community here, and they, toco, need — and
have used the protections of the Mass. Civil Rights fAct, %n
I think, to complete the picture, it will be important to
get the thoughts of both of those representatives.

I am an attnrne; and an advisaor to the Eastern
States of the Anti-Defamation League, and as such, I have
had many opportunities to lock at the Mass. Civil Rightis
Act, and compare it to statutes that exist in other states.
Both civil and criminal. ol

I believe that the Mass. Civil Rights Act is
unique, Trom my experience, unigue in its breadth and its
scope of coverage. Unlike many other statutes that have
been adopted in other states to combat hate crime and hate
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activity, tﬁé MCRA doesn’t redaire proof of motive, or proof
of intent to deprive anyone else, or anyone of their rights,
based on categories like race, religion, ethnic origin, or
sexual orientation.

Instead, the criminal sections of the MCRA simply
require proof that force, or threat of force has been used
willfully, to deprive another of his or her Constitutional
Rights. It does, this aspect of the law, removes the
problem for law enforcement officials, who charge and
prosecute under these cases. It removes their need to have
to prove the motive. And bias as a motive is very difficult
to prove. We have seen that as we have seen these laws
enforced, or attempted to be enforced, against perpetrators
of hate crimes.

Proving bias, for example, may be impossible, if
no words are spoken at the time of the incident. If rocks
are thrown at the window, ;nr instance, of a Jewish family,
the Mass. Civil Righte Act avoids the problem of having to
prove that the reascn that was done, is because of the
religion of that family. I want toc talk specifically about
a case that I just got information about vesterday. To
prove further the whole issue of how one uses the laws we
have on the books in Massachusetts.

There was a case last summer that got a lot of
publicity. It was a case in Wellesley, in which a number of
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g;affiti, anti-semitic graffiti-designs were painted both on
the Jewish Community Center —— I meant Marblehead.
Marblehead.\ There is also a case in Wellesley, but I am not
going to refer to that today.

In the Marblehead case, both the Jewish Community
Center and the synagogue in Marblehead were defaced with
anti—-semitic graffiti, including the words, Die, Jew,
Mengola, swastikas, etc., on both buildings. I just had a
conversation with the prosecutor on that case. They were
not able to use the MCRA, because in that instance. there
was no force or threat of force they believed they could
show, as part of the evidence.

And that of course presents a praoblem. They were
able, because we in Massachusetts do have a panoply of laws
to cover these issues, they were able to use the statute
that is based — I will say, probably on the ADL model, 265
39, which basically says, ;hoever commits an assault or
battery upon a person or damages the real or personal
property of another, for the purpose of intimidation. In
that instance, they were able to prove that the purpobse was
intimidation of another, because of that person”s religion.
Seo in this instance, we see that the Mass. Civil Rights Act
is not usabie. And I think that that’'s an issue that we
might want tc take up, or vou might want to take up, as we
look further down the road, to see how we could improve the
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protections-ihat are out there: for people who are often

targeted by these incidents.

Whenever I get a call about an incident that
takes place, the fTirst thingTI do is look at the facts of
the incident. Apply them to the elements of one of the
three or four statutes that we have in Massachusetts,
incliuding the MCRA, the Ethnic Intimidation Statute, or the
Institutional Vandalism Statute.

The next step I take is to call the Police
Department and the District Attorney’'s office, to indicate
the ADL’'s interest in seeing the crime charged as a Civil
Fights violation. As I said earlier, benefits to using the

MCRA include its breadth of coverage, and the absence of the

need to prove motive. However, in the case of the swastika
on a synagogue, as 1 said, we do find a weakness there.
Again, we have a law that specifically addresses the
defacement of religious pr;ﬁerty in this State, but in other
places, that may not be the case. I mean, we may want to
lopk to the MCRA to see if we can improve it or close up
what I see is a loop—hole and perhaps a weakness.

fis Sherry Leibowitz just recounted, and Sherry
and I certainly agree on this point, many police departments
we find, are not familiar with the Mass. Civil Rights Act.

I strongly endorse the practice which was reiterated in the

report that was put out several years ago, the practice of
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having an officer in every department who knows about the
Mass. Civil Rights Act, and who is assigned to deal with
such cases. When these cases arises in their departments.

When they are not, the District Attorney’'s office
is the place where 1 éo, to make sure that these cases don’t
fall through the cracks. And that of course doesn’t always
work, as Sherry noted. Sometimes the District Attorney‘s
office is working against us. But,; in general, I have found
that the D.A.'s office can be very useful. Let me read to
you something, a letter that was sent to a newspaper editor,
when the newspaper printed a story about how the police
chief had discovered the perpetrators of a number of hate,
actually hate, anti—semitic incidents in a town, a suburb
north of Boston. And unfortunately, the police chief told
the newspaper, that although they had committed Civil Rights
violations, he wasn’'t charging them with anything. And, he
was going to put them thrD;gh a — this is the police chief
who was quoted in the newspaper. And he was going to put
them through his own version of retraining, on Civil Rights
issues.

Here we have an instance in which we*'have the
law, which all of us worked very hard to get on the bocks
and to enforece, and to see it enforced; and a police chief,
literally telling us, and telling members of the public,
that he wasn’t going to use it, and wasn’'t going to enforce
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it for the Qéry purpose in whiEh it was enacted.

The -letter I have in front of me, is a letter
that was sent to the newspaper, and it says, In the opinion
of the District Attorney’s office, these acts constitute
more than simple vandalism, and this office will work with
the chief — and I won't use his name — to determine
appropriate penalties and counselling needs. It is our
intention to ensure that the offenders understand the
consequences and impact of their anti—semitic behavior.
Acts of anti—-semitism, racism, and other Civil Rights
violations brought to ocur attention, have been; and will
continue to be, treated as priorities.

So we have a stop—gap measure there that

sometimes works, not always. But in this case, the District
Attorney’s office said to the Chief of Police, you must send
us all of the evidence that you have, and we will make the
decision. B

In conjunction with the criminal component of the
Mass. Civil Rights Act, its civil component is a valuable
yvet under—utilized tool in my view. Once again, there is a
lack of familiarity with the civil portion of Mass. Civil
Rights among police officers. 1 have often sat on panels in
which police officers said, ch, we didn't know we had the

opportunity, or we could make use of the civil component of

the Mass. Civil Rights Act, or working through the Attorney
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General’'s Df?ice, to place anﬂznjunctinn on perpetrators of
hate crimes.

The Attorney General of the Commonwealth, as well
as private parties, can bring an injunction, of course,
against alleged.perpetratnrs, to keep them away from the
victims. #And if the'perpetrator violates the injunction, he
or she may be in contempt of court, and would go to jail,
then. These injunctive powers, as I said, are under-—
utilized because of, in my view, one of three reasons. The
pclice officers often lack knowledge that they are
available, as I said. There is a lack of cooperation,
perhaps due to politics, between the District Attorney’s
Office and the Attorney General’'s Office. And there is a
lack of communication between police departments and the
Attorney General’'s Office, in my view, once again.

Injunctions, of course, are often ideal.
Farticularly in harassmentrsituatiDnE, and I might add that
as we have this discussion here, the Attorney General’'s
Dffice is being challenged right now in one case. in which
it obtained a Civil Rights injunction. And the case I am
referring to is the Wellesley case — I am gointg to mention
it, after all — in which two yvyoung men committed 25
separate acts of anti-semitic and racist graffiti, in the

City of Wellesley and Andover, over the High Holidays last

year.
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Included in their Q;affiti were the phrases, 1
hate Greeks and Fuck Greeks, on the driveway of a man of
Greek ancestry. They painted a swastika and America Rules
on the garage door of a Jewish family, and wrote, 55, Adolf
Lives and No Miggers; in front of a shopping center.

The defendant in this case, challenging the
Attorney General’'s right to bring an injunction against him,
is arguing before the Appeals Court, that his actions did
not constitute threats, intimidation or coercion, as
reguired under the MCRA, in order to obtain a ciwvil
injunction. The defendant is basing his arguments on the
aftidavits of the victims, which, while indicating surprise,
shock and upset on the part of the victims, never mentions
the words in the Statute: threatens, intimidates or
coerced.

Further, the defendant is arguing that an
injunction reguires proof ;f likelihood of irreparable harm,
and he says that after the Wellesley incidents, there was no
substantial risk that he or his co—defendants, might repeat
these acts.

Now, we expect to file an Amicus Brief., arguing
that this spree in Wellesley, had the effect of intimidating
the specific victims, as well as the larger Jewish
community, and the community as a whole.

Finally, let me close my remarks by suggesting
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that, as a supplement to the Mass. Civil Rights Act, we need
a hate crimes reporting statute. The Greater Boston Civil
Rights Coalition‘s Subcommittee on Administration of
Justice, which Sherry Leibowitz chaired, has been very
active in promoting and trying to see that this statute is
passed. Not having broad—-scale knowlege of the number of
incidents that are happening, where they are happening —
and I am talking about hate incidents — puts us at a
distinct disadvantage.

There has alsoc been an effort to distribute to
all police departments, hate crime reporting forms, by these
—— the crime reporting unit. And those forms are starting
to come into the crime repérting units, state-wide, and they
will provide us with an extra tool, in order to target our
efforts at hate crime.

Let me just summarize by saying that I strongly
believe that the MCRA gives us a unique formula for
providing civil and criminal remedies to hate crime victims.
It 1is a valuable statute which 1 believe should be adopted
in other states, to complement the statutes that we have
here in Massachusetts. The MCRA is under—utilized, both
because of the lack of familiarity with it, and because of
deficient communications between local and state law
enforcement officials.

And finally, the Mass. Civil Rights Act hasn’t
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been tested-}ully, as we know.?rom the current challenge
the defendant in Wellesley. Only after like suits like
this, will we further understand its value and efficacy.

Thank you once again for the opportunity to
testify before you today.

DOROTHY JONES: Mr. — and you will have to tell
me if I am pronouncing it correctly. Leong?

ANDREW LEONG: Leong.

DOROTHY JONMES: Thank you. Identify yourself,
pleacse. -

TESTIMONY

BY ANDREW LEONG:

My name is Andrew Leong, and I am an attorney
with the Greater Boston Legal Services. 1 am alsoc a board
member of the Asian American Rescource Workshop.

Since Sally and Sherry have done such a fantastic
job already, describing alf the problems with the CRA. or
the things that need to be done with the MCRA,; I am going to
try to provide a different perspective. And from my
perspective, the main scope is that of education. In that,
no matter how good a Civil Rights Statute we have, whether
it’'s a Federal one or it's a State one, no matter how good
it is, if we do not have effective education — and when 1
say education, I mean to all of the different groups that
have already been mentioned: to the judiciary, to the law
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enfnrcementﬂafficials; whether‘;e are talking about the
D.A., AG's Office, or police — and most importantly, to the
victims. And also, to some extent, the potential
perpetrators. Okay.

I think education goes a tremendously long way to
effectuate the Civil Rights Act. No matter, you know, what
laws we may have on the books. It is only good to the
extent that people are aware of the law, and then make use
of the law.

This is especially true with the community that
we comprise, which is the linguistic minority, the first-
generation immigrant community. When you are talking about
an Asian community, you are usually talking about a
situation where we grew up with a confusing way of thinking,
that so long as you do good, you don’t harm anybody, you are
going to get to where you are'going. You are going to be
successful. )

Unfortunately, when we come over to the United
States, we face racism. And we face it on a day—to—day
basis. Even though the statistics may not attest to such,
and all law enforcement officials that I°'ve spokKen to say
the same thing, that for every one case that is reported,
they could tell me that % to 10 go unreported. 5o even
though in Massachusetts we see just alone for the Roston
FPolice Department, the CDU, the Community Disorders Unit,
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there is a statistic of Civil.ﬁights viglation — and you

can see the direct correlation of increased violation of
Civil Rights, as far back as they have logged such
statistics, starting about 1982 — it's been a straight line
upwards.

But at the same time, we are faced with increased
immigration on a day—-to—-day basis. Our population is ever—
increasing, and so I would stress tremendously that
education, education and education in the school system, in
the judiciary, in the law enforcement community in terms of
sensitivity training, that all of us, we need to be aware of
the Statute, and aware of the laws that can possibly
decrease — if not decrease, at least enforce Civil Rights
violation.

I have much trouble getting across to victims of
Civil Rights wviolation, to say, come out. Come forward.
Testify. bGBo to court. Fi;e the complaint. Why? Because
we are stuck with this confusing theory that, vou know, I am
not supposed to be pushing around. I am not supposed to be
picky.

We have to educate our community to the extent
that they do come forward to report these violations. And
then once they actually get to that standpoint, we have to
be able to provide assistance. And 1 know that the law
enforcement community, they are short of funding right now.
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And that’'s ﬁhy we need to realiy have strong cocalition
amongst community groups. To provide the assistance that is
necessary. There is much assistance that can be provided
beyond the ;nterpretatinn, the translators, that the
community agencies can provide to the law enforcement
community. -

FMuch education can be done to victims, about the
judicial system in the United States. We come from a
society that does not have a system where it is an
adversarial system. Where you can — on direct examination,
vou are not supposed to lead the victim on the victim’'s
story. But, when it comes to a cross—examination, you can
céll the victim a liar, everything that you want to.

My clients, yvou know, the victims, they are
atraid of this, obviously, and we need to educate them,
insofar as what is going to happen, once you get into that
courtroom. So that there ;ill be no surprises. &8So, a lot
of assistance can come from the community.

This educational aspect, I would say, goes a long
way, also, in terms of a deterrence. 8nd I don't see much
has been done in terms of educating the school system,
principals, about the Civil Rights Act. Yes, there are many
incidents that occur in the school system, in grade school
and high =chool, but a lot of it will — the principals
don’t want to highlight these incidents. They will say,
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these are simply just kids that are fighting.

And regardless of what type of incident that
comes out, they will eventually be calling each other names,
because that’s the way kids are. And that’'s the way adults
are, right? If you call me a Chink, I will call you Honkie.
I will call you a Nigger right back. That’'s the way of
human nature. #And so, we have toc be able to educate our
youths, to the extent that, hey, there are laws out there,
and if you are going to violate a crime, not just
participate in a crime, but participate in a crime in terms
of having a Civil Rights wviclation, there are going to be
serious ramifications for vyou.

And one last thing that I want to mention, in
terms of educating our community, is there are many
different concepts in the American Judiciary. This case
down in North Carolina I want to mention, even though it is
not a Massachusetts case. #fhe North Carolina case of the
Ming Hi Lo case. The Jdim Lu case. The defendant was just
convicted about a week or two ago, of second degree murder,
because this incident occurred where the victim was looked
upon as a Vietnamese—American. And the defendant said, my
brothers fought against Viet Nam, and they never came back
alive to the United States. And I don’'t want you Vietnamese
to be living in our Country, in our city.

So, Jim Lu died as a result of that. This case
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was not tried as a Civil Righi; viclation, by the way. It
was tried only <in the normal assault and battery with a
dangerous weapon type of a case. They are now going to seek
a Civil Rights vioclation on this. But what I am trying to
say 1s that, even though the man was convicted of a second-
degree murder, and is supposed to get a 37-year sentence,
all of a sudden, we hear in the community that, wait a
minute. If he serves his time, good behavior, he may be out
in four — or five years. 5o, what the hell am I going to
say to my clients? To my victims. To my people that I am
trying to help out that, even though we are going to get a
Tull sentence; they may not serve this 37 years. If they
are lucky, if they are good, they will serve the two, three,
four., five years, and ;hey'll be out to do the same thing
again.

So, in this regard, I don’t know what to say,
okay? Whether you want tnwbuild more jails to house
criminals, or whether you want to really sensitize judges,
not just as to Civil Rights Statutes, but also the day—to—
day laws that we have on the books today. That, one, it is
very difficult enough to get victims out to testify.

Flease, please; please, do whatever you can to provide
Justice to the victims. To make sure that, you know, if
they don't understand plea bargaining; make sure they
understand at least half-way what this concept is, so that
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they are n0£~going to be goinégback to their own community

to say, lock what happened to me. I came out to the system.
I did everything for the system. I participated in this
trial, and what's going to hgppen? He's not going to serve
his full sentence, while my son is dead.

So, I would say, education. I would have to
stress that. Thank you very much.

DPOROTHY JONES: Thank you. Miss DeConcini.

TESTIMONY

BRY CHRISTINA DECONCINI:

Yes. Hi. 1 also want to thank your for inviting
me here today. My name is Christina DeConcini, and I am an
attorney at Centro Presente, which is a non-profit, multi-
service organization that works with refugees from Central
America. And the population that I am here to fepresent is
very, very unigue, in the fact that it is almost completely
an undocumented pnpulationj fAnd so, the relation that this
population has to the Massachusetts Civil Rights Act is
virtually none. BRecause of their status —— and they have
good reason to fear for not coming forward with, and
describing acts of vioclence and racial discrimination that
happen to them on a daily basis, based on their status.

And Francisco Navarro, from La Oficina Hispana is
going to speak later, I think, more on the details of bias

and discrimination in housing, on the streets, etc., towards
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this pnpulaéinn. But I think %hat it"s very important to
understand the -context in which this population exists,
because it is a large population. There's at least 30,000
Central American refugees in the Greater Boston Area alone.

And when I mentioned that I want to put it in
context; I think it is important to understand the Federal
rights, and Federal Civil Rights violations that these
pecple are subjected to. on an ongoing basis, which is why
they are undocumented here.

I. as an attorney, represent these refugees who
are afraid to return to their home country because they are
aftraid they are going to persecuted in their home country on
account of race, religion, nationality, membership in social
groups, or political opinion. #6And the Federal law on that
is called the 1280 Refugee Act, and it is a humane and
ideologically neutral law on its face, providing safe haven
in the form of political a;ylum for a person who is fleeing
persecution. However, its applicability is what is truly a
Civil Rights wviclation on the Central American population,
as well as others.

The application of the law is completely
nationally—biased and discriminatorily (sic} across the
board, the way it’'s applied. A person fleeing persecution
in a country that the United States State Department has
deemed a friendly country, such as El Salvador, where the
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U:S. Government funds them at one pocint, %5 million a day.

A person from El Salvador has virtually a 34 chance of
getting asylum in the United States. While a person from an
enemy oOr communist, guote, uqquote, country has a much
higher one.

So it is within that context — and this has also
been statistically proven, again and again and again. The
G.A.3. has done a study that showed refugees who cited
torture as the cause for their requesting safety in the form
of political asylum here in the United States. Polish
pecple who cited torture as the reason why they wanted
political asylum, 80% of them got political asylum, and of
El Salvadorans who cited torture as the cause for their
request for political asylum, 4% got asylum.

So, it is within that background, and within that
context, that I think it is very important to understand why
it is that this pnpulatinn: who also suffers on a daily
basis, racial discrimination and violence is very afraid to
come forward. And in Massachusetts, which you are probably
aware of, there's a Governor’'s Executive Order 2537, which
basically outlines the refugee policy for the State of
Massachusetts. This Executive Order recognizes the
contributions that refugees have made to the Commonwealth
throughout the years. and also, states its willingness to
provide a safe haven in the Commonwealth for refugees.
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And the most impnrfgnt part of this Governor’'s
Executive Order is the non—discriminatory clause. And that
specifically states that no State agency can deny State
services to a person, based on their immigration status. or
lack thereof. And I think that the main thing that I want
to stress today is that when you institutionalize racial
violence, I think it is a far more dangerous thing than when
it is on a case—by—case basis, and this non-discrimination
section of the Governor’'s Executive Order is currently under
severe attack, right now, at the State House by several
Eilis pending, that would basically overturn and undo it.
And by doing that, you virtually are not only legalizing
discrimination, but telling State agencies delivering State
services, that they cannot deliver these to pecple, unless
the person can show that they have documented status.

And in terms of Civil Rights, I think that is a
very dangetrous thing, beca:se this population that is afraid
to be deported to a country where they might be killed or
persecuted, is going to be ever so more afraid, if in order
to call the police, or in order to visit a District Attorney
in the office, the District Attorney is going td have the
law on his or her side to say, what's your immigration
status? And, possibly, turn them over to the I.N.S5., as a

result of that.

So, I think that this community —— it has been
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called before — that this is a community, the Central
American community here, is one which lives in the shadows.
And I think that is very, very true; on a variety of levels,
and I am very frightened by Fhe possibility of further
institutionalizing and systemizing Civil Rights violations
against this population, which basically has the end result
of further silencing an already extremely afraid population.

So, in conclusion, I would like to encourage the
Committee to lock at the enormous contributions that the
refugees and immigrants have made to the Commonwealth of
Massachusetts, and to place as a priority, protecting this
very. very vulnerable population, who is — their

vulnerability stems primarily and basically, because of .

their undocumented status. #6&nd again, I would like to thank
yvou for having me here today.

DOROTHY JONES: Thank you. Before I open up for
questions from everyone, t;e members of the panel may want
to speak directly to each other. I give you that
opportunity first. Any of you want to say anything to any
of your colleagues there? You've talked too much already,
right? Alright, then. Are there gquestions and comments by
anyone else present, for the panel?

GQUESTIONS AND CROSS-DISCUSSION

PHILIP PERLMUTTER: I want to ask a couple of

questions.
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DOROTHY JONES: Phil Perlmutter, who is our
former chairperson.

PHILIP PERLMUTTER: One is really to all three of
you. How many cases of violations are not recorded? And
give me some flavor of what you mean by unreported cases.
The other question is one that has always bothered me. When
you're successful — I am not talking about murder. Let’'s
talk about the Wellesley case. What punishment do I give an
8-year old kid? Do we go back, which perspcnally I have
advocated., to the stocks of Colonial days? What do we do?
What do we do with a 14-year old? Do I put him in jail? Do
I — for a week, a month —— or give him a human relations
course of some kind? In other words, what is the
punishment, for many of these cases of bad-mouthing?

And the only thing I say to make it even more
complex, what happens when it's one minority does it to
another? And I am talkingvthe Vietnamese—-Chinese versus the
Vietnamese? I am talking about blacks and Koreans. What is
the punishment — 1 am not talking about murder, beating up
— because I happen to be a hard—line. But what do we do
with kids? -

The first one is, how it's —— you know, is there
a large number of cases that are not reported, and what are
they like.

5AalLY GREENBERG: Well,; let me speak to that,
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please. As.;nybndy knows, whéﬁ we go out and speak to

various groupsy minority groups in the community, there are
people who come forward, invariably, and say, you know, the
other day I was — my son was in class, and another kid
called him a Kike or a Wop, or whatever. Typically, that
kind of case, doesn’t get reported. I am positive —

FHILIF PERLMUTTER: Should it be reported?

S5allY GREENBERG: Definitely. I mean, I think —

PHILIP PERLMUTTER: Okay. That's what I want to
know.

SAlLlY BREENBERG: 1 think that’'s what we have
laws for. We have laws to deal with that. That's why we

have education programs. That's why the Boston Police

Department developed the film in conjunction with the ADL
and others, called Civil Rights and Civil Wrongs, to show —
and what Andrew said is absolutely correct. The education
around these hate crime 13;5 is nil, as far as I can tell.
In terms of what is taught in the junior high school, where
a lot of these cases — where a lot of these kids actually
pick ups or begin to reinforce their bigoted ideas. So 1
say.: without guestion, the number of incidents that are
actually reported to those of us who take these kind of
incidents in,; are a very small percentage of what is

actually happening out there.

Let me just put in my two cents’ worth on the
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issue of, what do vou do in this instance. In the
Marblehead casé‘that I described in my more formal remarks,
the judge sentenced a — 1 think it was a 14 or 15%-year old
kid, to a combination of — and this is where the judges can
get creative, with the right judicial attitude., and the
right judicial training —— restitution of something like
%460 for the damage to the synagogue, which he had to ;plit
with two other defendants, because the total amount was
2000, Probation. 'Again, these are juvenile cases. You
can't put these kids in jail. And =o. therefore we have to
come up with creative remedies. And they ' re out there.

He al=o sentenced him to work in a battered — 1
believe & hattered women’'s shelter, or a homeless shelter.
And also, to do some work for the Jewish Community Center
ogut there, in which he did the damage. And there were
several other components to the sentence. And if we really
want to treat the — not just the end result, but also the
symptoms of these kinds of incidents, and the problems that
we see arising out of them, we really have to be creative
and I think we are lucky enough to have some judges who are
willing to go that extra distance, and to try t; formulate a
remedy. But it takes some work, and I think we shouldn’t
throw up our hands and say, well, what can you do with a
juvenile? You know, yoi can’'t put him in jail, therefore

yvou know., you slap him on the wrist and send along. There

HERITAGE REPORTING CORPDRATION
(202) &28-4888



]

2

i

o

~

17

18

1ig

| - - @

are some very valuable re—education kinds of programs.

PHIﬁIP PERLMUTTER: Have their punishments been
codified? That’'s what I am really getting to. #And what are
your suggestions if —

SALLY GREEMBERG: This sort of punishment?

PHILIP PERLMUTTER: The example you gave us
depends upon the creativity of the judge.

SALLY GBREENBERG: That‘s right.

PHILIP PERLMUTTER: énother judge may do
=z=omething else. Are you recommending a series of clear
punishments, other than, we hope the judge is a creative
judge?

S5ALLY GREENBERG: I don't believe this can be
done through codification of laws. I do think that there
can be — there are forums for discussing this sort of
thing. Judges have organizations and meetings, in which
they discuss this very sort of thing, and I think that's the
place where we would have to go. And I see nothing wrong
with the Commission making recommendations to that effect.

FHILIP PERLMUTTER: That’'s a good pcocint.

SHERRY LEIROWITZ: I think here we g;t inte
general concerns about the limits of the criminal justice
system, and you get into theories of punishment, deterrents,
rehabilitation and so on. To address your guestions one by

one, I don't know any way of giving you the numbers of .
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unreported cases. 1 think all of us who work in this area,
know that theylare numerous. This is, by the way, alsoc true
of other types of crimes. It is understood that only a
fraction are reported. But I think it is more true —

PHILIF PERLMUTTER: Except for murder and those
that go to outright attacks. _I mean ——

SHERRY LEIBOWITZ: Even some physical attacks are
considered to be unreported. But murder we usually pick up.
I think we would agree on that.

SALLY GREENBERG: Not because the people want
them; the victim has reported it to us, right?

SHERRY LEIROWITZ: That’'s right. But, I think
there are other concerns with the Civil Rights Act that will
lead to under—reporting. The issue of the undocumented i= a
very major problem —— that there really is no effective
means of redress for the undocumented, with the current
state of protections.

There are cultural issues involved. Some
communities have a cultural preference to try to work things
out, within the community, within person—to—-person, rather
than resorting to the law enforcement system. ;here are
similar issues inveolving some immigrant and refugee groups,
where again, their culture dictates that the law enforcement
system is not to be used as a first resort.

B0 I think all of us feel that there are numercus
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unreported cases. One of the issues in the Hate Crimes
Reporting Act,;which Sally Greenberg mentioned — and I
should mention, she has been one of the most active
proponents of that Act in her capacity through the ADL as
well as through the Civil Rights ECoalition. But one of the
ideas behind the Civil Rights Coalition’s Hate Crimes
Reporting Act — which, by the way, is now pending before
the legislature — is to try to get a sense of how many
cases might be unreported.

We will be able to determine that indirectly,
because the criminal justice system will be able to report
hate crimes, through a central State repository. And
community organizations, individuals and others, will be
able to report crimes or hate incidents, which don’t rise to
the level of crimes.

We will be able.to compare, if, for example, one
community has a plethora of incidents reported, and crimes
reported by non—law enforcement personnel, and noc reporting
by the police. That will give us some indication that the
system is not responding to those incidents. S0 1 am hoping
that the Act will pass, that we wilil have some ;nformatinn
for you in the future.

As Tar as what punishment to give the 14—year old
or the 8—year old. Again, you are dealing with the limits

of what the criminal justice system can impose. The legal
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answer is, any sentence can be imposed, up to the ;tatutory
maximum. For ; juvenile case, that is usually a commitment
to the Department of Youth Services, until the person
achieves the age of majority. Beyond that you come up with
what Sally has re%erred to as the creative types of
sentences.

And again, we have seen these. Restitution is
common, certainly in cases our office works in. We do make
that a priority of demanding restitution for the victim.
Other kinds of community service sare possible. It is very
ironic that several years ago, there was a movement in this
community to have some sort of alilternative mechanism. Some
sort of a treatment program for racial violence offenders.
And my understanding i=s that this was knocked out. It never
came to fruition. because there was some concern in the law
enforcement community, that this would beccome, not only the
alternative, or the supplementary punishment, but the only
punishment. That racial viclence cases would routinely be
referred tc probation or treatment or counselling. Treated
as a mental health issue, exclusively, and not a criminal
justice issue.

I think many of those concerns are valid,., but it
seems to me there is a role for both approaches. If
incarceration is in order, it should be meted out. But when
the person finishes incarceration, they might benefit from
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some sort of a program in the community. For example — and
again, this might be something that the Advisory Committee
could lock into.

I have had judges ask, what can be done? What
other programs are available? And they are very few in
number. For young kids, there are, you know, community
programs. You know, inter—-racial groups. But it‘s hard,
where you have a group of kids that are working together,
numerous races and backgrounds, to then put an offender in
and ask that the youngsters cure him, in effect. Or cure
her. So I think this is an important issue.

What happens when one minority attacks another?
Fy colleagues on Lawyers Committees in other communities
have mentioned this to me, particularly those in California.
I know it has happened. I will say, it does not happen
often, so far, in this community, and I think we are all
grateful for that. At least, those of us who want
communities of color, other minorities, to work together,
rather than work at odds.

,

There are a few cases where this has occcurred.
The files of the Community Disorders Unit do di;close there
are a few tcases. They are in the distinct minority, so far.

ANDREW LEONG: I just want to mention real quick,
in terms of the creative type of punishments, I think we
need much more to publicize those type of creative
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punishments. Not enough judges understand or know about
such alternati&e means both for punishing or teaching these
young perpetrators of these really viclent and racial types
of crimes.

And I am not advocating that for all those types
of instances, we have to put these 8-year old kids — let
them stay behind school., you know, for an extra hour
detention, you know, that type of a thing. I think we have
to b= flexible. To learn a little hit about why. You know,
da we know why this particular youth did the thing that he
or she did? And be flexible enough to come up with
alternative, creative methods of punishment, or whatever the
right word may be.

In terms of the issue of one minority group
versus another group. Again, education. This thing. you
know, is happening in Gueens, in New York right now. between
Blacks and Koreans. The whole image that Spike Lee
portrayed in this movie. There is nothing that I can say
but education between the different cultures. Between the
different groups. To let both sides understand, you know,
that, yes, both of us, we’'re minorities. Both ;f us, we'’'re
in the same game together.

It’s not because, you know — if I really had
money, do you think I would be in the hlack ghetto,

operating a fruit stand? No. It's because I am also an
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immigrant, you know, we are in this same rotten boat
together, and Qe have to be able to work together instead of
fighting each other. And I'm not saying that this is only
because of black viclence towards Korean. The Korean,
Asian—American groups, we also have to learn from black
Americans. We alsoc have to coalesce together, in that one
fruit basket.

Inspfar as under—-reporting goes, you know, the
advocates at this particular table can tell you, on =& day-—
to—day ba=sis, there are people that we see, that we talk to
o the telephone, that will call up and ask, I have this
particular incident that occurred to me. What can I do?

I have a lot of victims that will call up and
say, what shoulid 1 do? Isn't there something that can be
done? If not victims, then relatives. Friends of victims,
that see such injustice going unreported. And I would say
that I have heck of a time, trying to persuade most of these
people to come forward., because of ail the language
barriers. Because of these cultural barriers, that we deal
with on a day—to—day basis. And with that, unlesz we have
more resources I am not sure that we can adequa%ely address
the under—-reporting aspect of it.

CHRISTINA DECONMCINI: I just want to emphasize
again, that the Act is very good to serve many populations,

but I really don't think I have met a Central American
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refugee yet, who would ever consider coming forward under
this Act, because the majority that I know, won't report
vioclent crimes that happen to them, or call the police, when
people are breaking into their house, or other things like
that, for fear of being turned over by the D.A.'s office,

by the police or something liéé that. And I think that that
is, again, like I say, very systemized, institutionalized,
Civil Rights violations being perpetrated on this refugee
population.

DORGTHY JONES: And of course, it is not just
undocumented persons who are afraid of auvthority, but people
who have had negative experiences at home, with official
authority, who are reluctant to step forward and put
themselves at the mercy of them now.

ANDREW LEDNE:- Yes. And many of our communities,
the immigrant communities, .we are dealing with situations
where police forces are on the other side. Where they're on
-the payroll, right? So we don"t, unless we do a little
under—the—table thing, we're not going to get our justice.

DOROTHY JONES: I want to watch the time. HWHe
have 15 minutes for the rest of this discussimni

FAITH WALKER: I have two questions.

DOROTHY JOMES: Would you identify yourself for
the record. please?

FAITH WALKER: Okay. My name is Faith Walker,
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and I am with the Dorchester Task Force. On the issue of
creative sentencing for juveniles, isn't there also a
possibility in that situation, of bias coming into play in
terms of what type of sentence the judge —

PHILIP PERLMUTTER: What do you mean by that? I
think I know what you mean, but I want to hear it in plain
English.

FAITH WALEKER: Okay, would not the bias of the
judge come across, when he is allowed the room to come up
with some form of creative sentencing?

ANDREW LEONG: Obviocusly, I mean, you know — in
this particular type of scenario, you may get defendants
winding up doing community service, and the community
service be teaching tennis to underprivileged youths. I°ve
heard this time and time over again. But, again, 1 would
hate to see that we have any type of a rigid standard when
we are dealing with a particular group, and the group being
a youth group. That I hope to God that there would be some
changes, through education, that we can do to better
themselves.

FAITH WALKER: And one final questiD;, how
worthwhile is it, actually, to report these incidents such
as name-calling? Would that be just basically for
statistical purposes — and I tend to doubt it would go any
Turther than that.
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SALLY GREENBERG: I can address that. It really
depends on the facts in the situation. And how fregquently -
— I mean, if the name—calling is something that is an
ongoing problem. I mean, we've had situations where
somebody is constantly — a student in school in constantly
harassed. 5Sox I think we are in dangerous waters if we
decide that even a minor incident of name—-calling may not be
repaortable. I think it all should be reportable. Perhaps
one instance may not be actionable, but two and three and
four, I mean, that’'s where —— unless we snip the problem in
the bud — we may not be able to track the problem, and
really deal with 1t.

S0, I would say, our policy, or my policy. is
always to report any incident, no matter how minor, because
it may be representative of a bigger problem.

The other thing.Il want to say about responding to
yvour guestion about the flexibility. I think we all work
within a system in which judges a}e given a lot of
Tlexibility. And I think we have to live with that. And we
don’'t always get good results. We all know that. But I
think, to tie yvour hands, and just say that yDu;must do
this, this or this, you know, in terms of codification of
what responses they have to make, I think that that would be
a mistake, and that we are going to have to work within the

flexibility that we 've extended to judges. And hope they do

HERITAGE REPORTING CORPORATION
(202} 628-4888



U N O N I

o

~

i7

iB8

19

. ) 52.

the right thing.

MDR&IS JENKINS: Yes. My name is Morris Jdenkins,
and I am Director of the Urban Mediation Project in
Dorchester. And I'm addressing the issue of unreported
cases and alsc the creativity of the judiciary that have our
sympathy. I think there is a major problem that the
judiciary — in the fact that there are not enough people of
color as lawyers, as judges — and 1 have 1ot of clients
that tell me that their perception of the courts, and the
judiciary and the legal system, and the criminal justice
system, that it is racist. Soc yvou will have a heck of a lot
of people not reporting. In my project itself, I see a ten-
fold —— that one person is reporting it to the judge, out of
ten octher people who refuse to do it, just because of the
perception.

So I think that!s the important factor that we
have to look at. We have to — and let’s start with the
education, like you stated. Not only education as Tar as
the Civil Rights laws are concerned, but educating peocple of
color to get into, get inveolved with the criminal justice
eystem. 6Get involved with the judiciary, so th;t that
discussion could be erased. Because there will be some sort
of bias, or perception of bias, with that creative
sentencing. Because they will perceive that this white
judge, posceibly gave this black individual, a higher
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=zentence, just because he’'s black. That s the bias I think
she was talking about. There’'s a perception of bias.

And I think that's an issue you have got to
address through education. Not only education of Civil
Rights laws, but education in the middle schools, elementary
schools and high =schools, about opportunities within the
system.

ANDREW L EFONG: Yes, I just want to mention real
quick that I'm glad the man has said that, because this
moyrning, I just came ocut of a conference of the Supreme
Judicial Court of Massachusetts, where we were in a press
conference, where the Chief Justice Niacros just announced
that we will initiate a race—hias study in the court system.
And not just to examine what judges do, and lawyers do, but
how our clients, how our victims, how defendants are treated
in the court system. -

So, I think, most of the people in the room, you
know, it was like, hey, everybhody recognized that race.
bias, racism, all exists, but it is a matter of us actually
getting across the message to other folks that may not want
to understand, or hear that it exists. And the; be able to
do something about it afterwards.

DORIS ARRINGTON: Doris fArrington, Commission. A
couple of comments and a question. One, to follow-up on the
gentieman right there — a;d I come from the western part of
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the State. And last Friday, we just had a program of black
judges, probation officers, and law enforcement officers,
through our church, to educate the larger community about
how to work their way through the system, the criminal
justice system, and what are your rights. and I would
encourage cther similar groups to do programs like that.

My other comment had toc do with talking abodf
creativity, in terms of judges’ punishment, and one creative
role, I think, i= to work with parents. Host young people —
— we are dealing with young people, many of the racial-
biased attitudes of young people are learned Trom family and
the closest members of their community. So it’s just not a
case of educating that one young per=on, it's a case of
educating their family and their larger community, too. So
I would like to see some creativity there.

My other question was for Sherry, who mentioned
that law enforcement officers often discourage people from
proceeding with cases. And one of the things that you said
was that one of the reasons was because of the reputation or
the stigma of the community. And that’'s one thing. Eut
there have to be more reasons than that. Aand a?so, what can
we do to law enforcement officers, too? Aren’t they then
viclating people’s rights, then, if they are discouraging
victims?

SHERRY LEIBOWITZ: That's actually the point that
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I was trying to make before. The impact of law enforcement
discnuragement: What I was mentioning before about
discouraging them from proceeding, was actually not soc much
law enforcement personnel, as court personnel. From my
understanding of why they discourage, it’s only partly that
they want to avoid stigma. Some of them just simply feel
that these kinds of cases are inappropriate. Court
personnel are supposed to use their jurisdiction to weed out
cases that don't belong in court. And make sure they don’t
reach court.

So,; in other words, two neighbors come and
they ' re fighting about a barking dog. Some people bring
these matters to court, and it is the court personnel’s job
to try to resolve it in another form.

If the personal bias of the court personnel says
that racial violence cases_are not serious matters — should
not be in court — they will then treat them, in effect, as
the barking dog. And will try to keep them out by saying,
why don’t you work it out? You've got to live together.
Why don’t you come back in six months and then we”ll handle
it. ’

Sa, these are the kinds of reasons that we get.
I wanted to echo your point, which I think was Madam
Chairman’s point as well, about the impact of the Stuart

- >

Case and some actions of police personnel. I think this is
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the octher major issue we haven't talked about. Why cases
are unreported. Why people are reluctant to seek help under
the €ivil Rights fict. There is a perception of widespread
viplation of rights, civil rights, of people of color, on
the part of police officers. Some of it relates to the
aftermath of the Stuart case, Lut these incidents have
happened for years before we ever heard of the Stuarts. Aand
it"'s had a very pernicious influence in many communities of
calor, who are reiuctant to report to the police, when they
feel that the police will abuse them —— have abused others
in the community. And it has caused an extreme breakdown in

the relations between police and community. to the

deterrence of real effective crime control. And I think

that this is something, if the Commission can lend its
wisdom and expertise, we badly need some solutions to.

ANDRE RYERSON: _Andre Ryerson. I°ve got some
questions and comments. First of all, about educating
police officers. is it known whether this law is part of the
education of policemen at police academies?

SHERRY LEIBDWITZ: It's supposed to be, but
there's no longer a criminal justice training c;uncil which
used to take on the responsibility of training police
officers, because of funding problems. Because of the lack

of funding.

ANDRE RYERSOMN: And nobody is monitoring it.
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1 SALLY GREENBERG: Because of a lack of funding.

z2 So they are not being trained in it anymore. The training

= was inadequate, at best. It's one of the things that we —
4 Sherry and I and others have pointed out to State officials
b —— an inadequate two hours on eivil rights violations, and

& then two hours on how to avoid being sued for a civil rights

"-J

vinlation. Or some other such formula, which was, in terms

8 cf a police officer’'s career, totally inadeguate.

Q But the Mass. Civil Rights Act was certainly a

10 part of the teaching, and we have taken it upon ourselves,

11 =zome of us in organizations, to do police trainings, all

iz across the state. And the District attorney’'s Office, and
.13 the Mass. Commission Against Discrimination. has organized a

i4 training session for police officers. And that is how we

ot
n

know that they are sometimes surprised to learn that there

ot
i

is a Mass. Civil Rights Act, and that there are civil

17 components to it, because ——

iag ANDRE RYERSOM: That’'s logical to have them learn
19 about it. The other thing is — in the age of computers,

20 this guestion of knowing how many cases there are, or how

21 many cases there might be — in an age of cnmpu;ers, it

22 seems to me it would not be difficult to have a 1ittle

2= symbol of a couple of letters that would indicate that a

r '\]
I

case is explicitly, or potentially, a civil rights or

I
)

relating to a civil rights matter. That then once the State
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is properly computerized, which it isn’t now, anybody could
plug in and get a piece of public information that, you
know, this would not be a problem. It requires ——

DOROTHY JONES: You said the key word.

ANDRE RYERSON: -—— structural reform.

DOROTHY JONES: That the system is not now
computerized.

ANDRE RYERSOM: Right.

DOROTHY JOMES: Think of all those nice public
servants,; scribbling away, for hours on end, shuffling
papers. There’'s part of your answer right there.

ANDRE RYERSOM: It is said that the Governor does
not know how many people the State employs. At any rate —
I mean, precisely. Then in the order of people speaking,
Sally Greenberg talked about this loophole, and that maybe
we could seek to shut the loophole. and then you explained
how another lawm worked adequately, to define the defacing of
the synagogue with epithets, as being intimidation. WHell,
if it works, where is the loophcle?

SAtLlLY GREENMBERG: Well, it depends on the factual
situation. In the case of the — I helieve 1 w;s talking
about the Marblehead case. In that case where the swastikas
on the synagogue. That case —— you know, they ve gotten one

conviction. That case may not work for another of the

defendants. And the reason is, is because it’'s very hard to .
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prove that the motive of that person was religious
intimidation.

One defendant was convicted under that Statute,
and they are not sure that the next defendant — and I hope
I am not giving anything away to the defense. I hope the
defense attorney is not sitting in this room, but in any
event, it is not altogether clear that they are going to be
able to prove — and this has come up time and time again
with the Statute, Section 37 — that it will be provabile
that the motive of the perpetrator was religious bias. #And
in that situation, force cor threat of force does not ——
prevents —— the lack of evidence that there is force or
threat of force, under the Mass. Civil Rights Act. prevents
them from using the Mass. Civil Rights Act. 5o we have a
situation in which we are not sure we are going to be able
to go under one of the Acts. And the Mass. Civil Rights
Act, clearly will not be appropriate. So, this is where
these cases =ort of fall apart.

ANDRE RYERSON: Well, it seems clear to me that
when an epithet is used, or graffiti is scrawled on a
building or a garage, there is intimidation. Wgether there
is the threat of violence, it's true, that's open to
question. It may simply be — but I think people who are
subjected to this sort of thing, do feel that they’'ve got to
sort of hunker down, lower their heads. You know. not speak
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out in public situations. They are diminished as citizens.
So, there is a factor of intimidation that I think is
definable by law. The violence factor left —

SALLY GREENBERG: I'm glad you think so. and I
hope the judge thinks so, but that’'s —

AMDRE RYERSOM: The thing r=lating to intent to
do an act motivated by religious bias or racial bias. ‘I was
thinking about that driving over here, with relation to the
Stuart Case and the other case that I think ought to be
mentioned simultanecusly with it, because it's so similar,

the Rowley CLase, is that it should be possible to define in

the law. the following: not whether these people wanted to

provoke racial enmity, but whether they understood that one
of the effects of their acts, would be to produce racial
enmity. Because they may simply have been, in each case,
trying to cover their tracks for whatever reasons.

But i1f they were aware that doing this, has the
effect — if somebody knows what a swastika means — the
kid does not know what a swastika means, okay. then he’'s
just an ignorant vandal. Eut if he knows what it means, and
iT somebody knows what the effect of their act ;ill be, then
it seems to me, they can be —— a law can be articulated
whereby they can prosecuted, for doing something that they
know will have destructive eTfects.

So, going down to Andrew Leong, the expression of .
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— and alsc another comment that the police chief said oh,
yvou know, we deal primarily with street crime. 1 think our
whole status and, you know, what we want to accomplish,
floats on a surface of the problems of society as a whole.
And people are going to perceive murder as being more
important than the racial epithets. The point simply being
that I think it’'s appropriate for the kinds of people that
we deal with, who may often say, let’s not spend money on
cops. Llet’s not spend money on prisons. Let's not spend
money on having an expeditious court system. What they are
doing, is Torcing at least some policemen, and some police
chiefs, to set up priorities that unfortunately deal with
what they consider to be first things first. So I think
ultimately, we ought to think about the fact that, you know,
crime must not be permitted to pay, at the level of street
crime, so that what may be perceived as a more refined
problem, can be dealt with forcefully by the judicial
system. Where it is appropriate.

I'm not always sure whether in the school

setting, it would be appropriate to have police officers

walk in and arrest a kid. That might, I think, backfire.

Finally, Christina DeConcini talked about
institutionalized racism, of which this State is in danger
of being, or is already, guilty of. I'm afraid I really
have to differ on this. Immigration has got to be,
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according to any reading of the American Constitution, a
Federal matter: If there is a problem at the Federal level,
it has got to be solved at the Federal level. If there is
misinterpretation of the law by the Executive, that is where
the focus of indignation should be.

It is inappropriaté for states to set up their
own status for immigrants, and to start having — you know,
we cannot have 51 departments of immigratiocn, deciding who
will be certified as a resident, and who will remain an
undocumented alien, and what the basis of it all should be.
1 am afraid that's —— you know, I think the problem has got
to be solved where the problem is, rather than going down
the ladder and then blaminé the states for questioning
whether the Governor can ;ct in place of the I.N.S5.. with
authority that, Constitutionally, I really don‘t think is
his. -

Finally, relative to Mr. Perlmutter‘s comment
about, it's too bad we can’t go back to the stocks of

Colonial days. 1°'ve often thought exactly the same. 1

mean, look how cheap this was. It didn"t cost any money.

You didn"t have to have prisons. FPeople just publicly saw
who was the person who did the bad deed, and it was done.
Hell, we lived in a time where peocple couldn "t afford
prisons. We couldn’'t afford these fancy sclutions.

On=2 sclution I think that might be comparable to
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the stocks would be, removing the law whereby minors ——
because often éhese things are done by minors, 16—year clds,
who are at the edge of adulthood. #And it is impermissible,
I believe, to mention their names in the newspapers. Remove
that law, have their names in the newspapers. These people
will be embarrassed out of their minds, and I think you
might see & change in behavior.

FRANCISCO NAVARRO: I don’t think that's going to
changs it either. I don"t think — that’'s just a different
way of repression, and we’'re not going to sclve the crime
just by repressing ——

ANDRE RYERSON: Well. we're not going to solve

the crime. I'm saying, this is a way, this is another means

FRANCISCO NAVARRO: 0Okay, but we should prove —
we should be able to work for cur sclution, not just
poicsoning people who did something wrong.

DOROTHY JONMES: A= soon as you Tinish vou this
cross. I am going to have to stop the discussion., because we
are Tive minutes late going into the next panel. And there
will be time for some further discussion. )

{DISCUSSION RE: MOVING PAMELS)

DOROTHY JONES: And thank you very much. We need

yvour input continued. And the new panel, Mr. Elisa of the

MaACF. Is h=2 here? No. Sheila is here and Mr. Sobol is

HERITAGE REFORTING CORFPORATION
202) 628-4888



rJ

X

i

~l

. 64.

with her. Francisco Navarro. HMarisa JdJones. And Faith
Walker is here. Are Melissa Jones? William Lee. Okay,
fine. Now, let’'s let our recorder get the names of peocple
in order. It will make life easier for him. So why don't
we start here, and each of you give him your name, so that
he can code the report adequately.

FAITH WALKER: My name is Faith Walker, and I am
the Coordinator for the Dorchester ——

DOROTHY JDORNES: Just a name at this moment. Just
go around. Just so he can attribute everybody's remarks
properly.

FRANCISCO NAVARRO: I am Francisco Navarro, and I
come fTrom La Oficina Hispana.

DOROTHY JONES: He's on your list.

SHEIL A DECTER: I am Sheila Decter from American
Jewicsh Congress. -

DOROTHY JONES: And with her is Thomas Sobol. Is
it Scbel or Sobol?

THOMAS SORBOL: Sobol.

DOROTHY JONES: GSobol. Sorry about that.
Attorney to the AJC. And then we have William LEE. And
Marisa Jones. Got i1t? Ready? This panel are lay
advocates, with the exception of one attorney who is along,
escorting a layperson. Their organization is interested in

the same issue and we would like — and I think we will
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start with — I will start with Sheila. I'm sorry. Miss
Decter. Direcénr of the A.3.5. How' s that?
TESTIMONY

RY SHEILA DECTER:

I am delighted to be here on behalf of the
American Jewish Congress, and I wanted to introduce an
attorney that I have asked to come with me, Mr. Thomas
Sobol, of Brown Rudnick Freed and Gesmer. I particularly
asked him to come with me today, because he has been a
collaborating attorney with us on several Amicae Hriefs,
which American Jewish Congress has submitted in cases under
the Massachusetts Civil Rights fAct. Most specifically, in
the Vanessa Redgrave of the B.5.0., and alsoc, more recently,
in the injunction dealing with Operation Rescue and the
injunction which Planned Parenthood sought against Operation
Rescue. P

Both of those.are cases in which we filed briefs,
and we are now alsc considering dealing with a brief in the
Wellesley case, which has been discussed earlier today.

The Congress has a long history with the
Massachusetts Civil Rights Act. We have heen i;vnlved,
historically, in HMassachusetts, with the drafting of the
early anti—discrimination statutes in Massachusetis. And
the ones dealing with sducation, public accommodation, and

fair employment. And in more recent years, as part of large
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coalitions dealing with the drafting and advocacy around the
passage of these Acts.

And we were, in fact, invelved in the drafting of
this Statute, and involved in securing its passage. And so
I feel in my testimony, some sense of responding to some of
the issues that have come up before it.

ke were involved in the drafting, mainly be;ause
the Attorney General of the Commonwealth had indicated a
particular need. He said that he needed legislation,. to
give his office the authority to enter cases where a variety
of crimes, for example, assauli, trespassing, viclence
ageainst property or persons, were in fact part of an effart
to forcibly prevent persons from enjoying their civil
rights. And he wanted to be able to go into those cases.

He also indicated a need for additional authority
to ask for injunctions against individuals, whose behavior
showed a pattern of intimidation or coercion, against
individuals or groups in there exercise of civil rights.
Injunctive relief,; which might allow control of potentially
dangerous situations, before persons were physically harmed.

Of particular concern at that time, ;hen the Act
was written, were yvouths who were intimidating racial
minorities from moving into areas, which had previously been
occupied solely or predeminantly by white persons.

The civil remedies part of the part of the Bill.,
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was specifically in our interest, because we wanted a right
for the aggrieved party to sue for damages, and we included
this in the drafting, because it reflected our interest in
allowing minorities, who were deprived of their rights at a
particular point in time, such as not being able to move
intc a house. Not being able to get a given jiob or what—
have—vyou. The right to have some monetary relief, by the
time the case came before the court. And it was too late to
go back and say that was now available, two or three years
later.

Attorney’'s fees were alsoc included,. because of
our recognition that such persons often would not have the
material resources to hire appropriate counsel. Now, the
rights that we were thinking about at the pocint at which
this were drafted. The rights to be protected, were
described in very broad temms. Because our experiences with
racial intimidation at that point, showed that the
deprivation could take place in a broad number of ways. And
through many different kinds of intimidation or coercion.

Iin many circumstances, the coercing parties were
irs fact breaking laws that already existed. Bu; the
penalties for breaking those laws, were often too slight,
such as trespass, disorderly conduct, defamation of private
property. The penalties were not sufficient to prevent the

individuals from simply repeating the crimes over and over
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In éxamining'the draftts of the proposed Bill,
some concern was raised around our table and among our
attorneys, as to the possible breadth of the Bill. And
there were those who were concerned whether or not it was
being drafted in an Dverly—bréad way. And our initial
concern centered over the omission from the Statute, of any
requirement to show motivation to deprive someone of his or
her civil rights.

Nevertheless, that was left in the Rill. It was
not —— in other words, it was omitted from the BRill. We did
not feel that it you needed to show — a person had to show
proof of intent to take away someone civil rights. And the
reason we felt that the Bill was not overly broad, because
we thought there were two protections, in a sense, written
intoc the Rill. -

One is; we felt that the nature of the protected
right was always there before the Court. And secondly, that
the existence of threats, intimidation and coercion, was the
other part of it. If somebody was using violence, or
threatening; we felt that in a sense was the ba&ancing part
of the Bili. To prevent an overly—-broad use of this Bill.

Thu=s, the different sections of the Bill, which
have been discussed today. The fact that in one part of the

Hill, you deal with the question of threats,; intimidations,
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and coercion. And then in another part of the Bill, you
deal with the issue of, specifically, of force and violence,
was not incidental. It was specifically, and a part of the
discussions that went into the drafting of the Bill, and the
different sections.

Now, in fact, at this point in time, we believe
thxt the Statute has proved to be a very effective tool, for
police enforcement and governmental protection of civil
rights. Since the Attorney General and the District
Attorney said discretion is when to bring actions under the
Massachusetts Civil Rights Act, they have an opportunity to
examine the coercing parties. To lock for patterns of
behavior. Evidence regarding motivation. Levels of
intimidation, coercion, etc. And we believe that such
governmental officials use the Statute appropriately.

There is no evidence that we see., that public
officiais have used this Statute, where individuals have
inadvertently denied someone else rights,; or where the right
itself is not clearly understood. If anything, we believe
that there is cometimes a time—lag in this area of public
enforcement, when there is an increase in intim;datinn ar
coercive behavior, against particular groups, against other
groups. A pattern of attacks, for example, against new
refugees in a given cities. A pattern of ethnic

intimidation. Or, the violence against homosexuals, such as
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now often cailed Gay Bashing. We think sometimes there is a
time—lag; befoge publir officials recognize the necessity to
use this Act, and deal with this new pattern of behavior in
a given area.

The American Jewish Congress would urge public
officials to examine incidents of violence more claosely,
looking for such patterns, and to consider more guickly the
use of the Statute, to protect the rights of such
individuals.

Mow, there is a part of the Bill where we think
some problems — or part of the Statute where some problems
have arisen. And we think that that deals with the guestion
of private parties being able to get injunctive, or
equitahle relief from other private parties. #And that is
the area in which I have asked Thomas Scbol to join me
today, because of this greater familiarity with the whole
range of cases that have appeared over the last ten years.
Because we are concerned that that area and its possiéle
backlash, even on the way in which public officials are able
to use this fAct.

TESTIMONY

BY THOMAS SOROL :

Thank you, M=. Decter. My name is Thomas Sobol.
I work with the law firm of Brown, Rudnick, Freed and

Gesmer, and I want to make sure at the outset of my brief
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remarks, that 1 focus exactly what it is that I plan on
talking about. So far, I think, at least while 1 have been
sitting here in this room, most of the type of enforcement
that has been discussed, has been the use of public
officials. Public money, to enforce the Massachusetts Civil
Rights Act. And the comments that have thus far been
addressed to this Committee, have involved the education of
public officials, whether they are judges or they are police
officer=s, or they are Court empleoyees, or they are the whole
range of public emplovyees.

fAnd I want to address my remarks specifically to
the area of private enforcement because, as you know, the
frustrations we deal with in public enforcement, are the
lack of funds, the lack of resocurces; the difficulty of
education. That kind of thing. To the extent that you can
take hold of the use of private resources. For instance, I
note, that I am probably one of very few white, male lawyers
from a private law firm here today. To talk about this
Civil Fights Hill, shows you that there are significant
untapped resources out there, in this community, that can be
used under the Civil Rights Rill, and we think ;t this time,
aren’t being used enough. That’'s not to disparage the Bill,
but rather to peoint in progressive directions.

We think — at least I think — that the

Massachusetts Civil Rights Bill, in the area of private
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enforcement, needs some work. And it needs some work in

several areas.J But to understand why it needs some work, a
very brief history is necessary as to why.

In bringing a private action, under the
Massachusetts Civil Rights Act, historically, the
Massachusetts Supreme Judicial Court has held, in 198%: in a
case called Bell wversus Mazza, that the rights that this
Biil takes hold of, are very, very broad. They include not
only Constitutional rights have existed before enactment of
this statute, but even rights that sort of look like they

are a Constitutional right, but aren’t actually made

unlawful.

So in Bell versus Mazza, a plaintiff stated a .
case, under the Civil Rights Act, that their Constitutional
right te build a tennis court, had been infringed by their
neighbors, when their neighbors had engaged in threats,
intimidation, and coercion, in an effort to prevent their
neighbkor from building a tennis court.
As a result of that decision, a period of time
went by, several years, during which the Massachusetts
Supreme Judicial Court, repeatedly broadly consirued the
unlawful conduct that seemed to have been made unlawful by
this Act. And it is no surprise, then, that very recently,
during the past couple of years, the Supreme Judicial Court
has been faced with approximately four cases, in which it .
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has, in an effort to make sure this Statute is not too broad
to look absurd, interpreted the phrase, threats,
intimidation and coercion to mean, physical force, or
potential physical threat of force. Not — and I'm sorry
that I forgot your name before, what we collogquially would
consider to be threats or intimidation or coercion.
Something that might — I think the framers of this Statute
might have intended to be a fairly broad phrase,
encompassing conduct that was coercive, if nevertheless not
physically threatening.

But the Supreme Judicial Court at least arguably
has interpreted that phrase narrowiy. Now, the jury is
still out, as Ms. Decter always reminds me, and the jury is
=till out, particularly on the Wellesley, in interpreting
that phrase.

I give that history of this Act, and the likely
backlash from the Hell versus Mazza case, that the Supreme
Judicial Court had, as a background to describe why it is
that this Statute can be improved, for private enforcement.

It can e improved Tor private in three ways.

x

First, we must figure out a way, either by
legislation or by winning the Wellesley case, or otherwise,
whereby this Act is not interpreted solely to prohibit
violent conduct. Or conduct that appears to be a potential
of violence. Why? Hecausé, that is already made unlawful
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in Massachusetts, and if private litigants want to go and
get a private ;ttnrney, before otherwise threatening or
coercive conduct, their lawyer is going to send them right
back out the door. Because no lawyer is going to want to
take on a case where they ' re going to have to show actual
viplence. or potential violenée, if that is not there. IT
the conduct has merely been threatening or intimidating.
That kind of thing. That is the first thing that has to be
done. So we either have to win the White Case, or win that
battle by legisiation.

Second, the Massachusetts Civil Rights Act, while

it provides attorney’'s fees, does not make clear that people

can get injunctive relief, in a private context, as easily
as an fAttorney General can get injunctive relief. By that,
I mean, this. When the Attorney General goes into Court,
the Attorney General only has to show a violation of the
Statute, and that it would be in the public interest to
igsue the injunction. That is all.

A private party, when they go to Court, has to

show mot only & vioclation of the 5tatute, and that it would

be in the public interest, but also, irreparable harm. In
other words, Your Honor, I think that they are going to
continue it, and I can prove to you that they are going to
continue this harm. Or, that even if they-are going to

continue this harm, they are running out of money. 8o that .
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when I win my lawsuit three years from now, they won't have
any money to p;y me the damages. You have to prove
irreparable harm, in the private context, normally.

. There is a very serious guestion under this Act,
whether or not private litigants have to show irreparable
harm, in order to get an injunction to prevent a
demonstrated viclation of a secured right. Again, if you
want the private bar to get involved, and if you’'re
representing somebody, you have got to take away procedural
barriers, by which they might be able to prevail. And
since, at least the theory behind this Act, is that private
litigants act as a private Attorney General. Then the Act
should be clear that those private Attorney Generals only
have to show that which the Attorney General has to show. A
violation of the Act and it being in the public interest.
Not a2lso this irreparable harm.

Third, we think that there is a Court—imposed
limitation to this fct that needs to be addressed.
Obvipously, there are many other procedural statutes to
vindicate civil rights. The Massachusetts Commission
Against Discrimination is the obvious first Exa;ple that
everyone has.

There is a Supreme Judicial Court decision in
this Commonwealth that says, that if you try to bring an

action, fMr. or Mre. Private Litigant; under this Civil
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1 Rights Act, and you could have birought in the MCAD., or you

)

could hawve brought it through some other procedural

il

mechanism, you are foreclosed from bringing it here. In

4 other words, says, the Supreme Judicial Court; you cannot

i

use this Civil Rights Act as a double kit at the apple, if

& you have something that which exists before. Some other

-\l

procedural mechanism.

8 Now, that is problematic, because before

2 enactment of this Statute, the most heinous wviolations of

10 civil rights have been made unlawful. And procedural

11 mechanisms have been created to deal with them. So, it

12 turns the whole issue right on its head, for the ruling to
1= be that those rights that had already been made vcnlawful,

i4 and had been given procedural mechanisms to deal with, will
15 not be vindicated, under the Massachusetts Civil Rights Act.
16 That is difficult, and what I would suggest, as an

17 individual, and not speaking as a counsel for the American
18 Jewish Congress, is that, at least in the area of injunctive
13 relief, preventing things from happening, rather than long-—
20 term redress for damages, that kind of thing, that the Civil
21 Rights Act ought to act as a duplicative remedyf That you
22 ought to be able to geo into Court very quickly and get an
23 injunction, very guickly, on the same standard as the

24 Attorney General. Just as a private litigant. And if you
25 win that injunction, your attorney is entitled to their
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attorney’'s fees, then and there. Not waiting three years
down the road,. for a final; ultimate resclution.

And I think that if the Act were changed or
interpreted in these ways; where it was made a very
effective, equitable mechanism whereby private attorneys
could represent somebody, go into Court, get an injunction
on the same terms as the Attorney General, and get their
award of attorney’'s fees then and there, I think that you
would be able to find, loocking at it benignly, you know,
many private — the private bar coming to the aid of Civil
Rights.

iooking at it in many less terms, lawyers going
to where they might find money. But nevertheless, it is a
way of changing a Statute, and possibly dealing and amassing
additional resources that are out there.

My final comment is a caution. When you have
private parties suing private parties, you undoubtedly are
going to have a clash of rights. When the Bells sued the
Mazzas., the Bells had a right to build their tennis court.
The Fazzas also had a right to complain about it. When
Yanessa Redgrave sued the Boston Symphony DrchE;tra, Yanessa
Redgrave surely has the right to speak her mind. And surely
the B.5.0. has its right to put on artistic presentations as
it wishes. When private litigants are suing one another; we

have continually maintained that this Act must repeatedly be
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interpreted, to make sure that it fundamentzlly understands

that there is a clash of rights, and that there is a need to
balance those rights, and that it should not be a race to
the courthouse, in terms of what private litigants sues
which private litigant first, before they can say that their
rights have been viclated before the octher’'s.

DOROTHY JONES: Thank you, very much. PMir.
NMavarro?

TESTIMONY

BY FRANCISCDO N&VARRO:

Well, first of all, thank you for having me here
and representing La Oficina Hispana. You know, sometimes I

ask myseld the guestion, I mean, Civil Rights is just for

everybody, or just for a few privileged persons who live in
this Country or in this State. And sometimes I come to the
conclusion that Civil Righits is just not for minorities. 1
mean, minorities are very, very discouraged to protect
themselves. Especially when it comes to undocumented
immigrants.

It is clear that discrimination is all over the

places, and we face discrimination on a daily basis. In
schoocl. Because I didn't work in — I am alsc an attorney,
spo I have been working for Massachusett= Advocacy Center,
and I do the work for La Oficina Hispana and some other

places. And it'=s really, really sad, how some principals in
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schools are in neighbaring Boston, ask questions they
shouldn’'t be a;king, +the students, or parenis that are
bringing kids to school.

Just to mention one case, I won't mention names
or even the town. The person brought his child from school,
and the principal, as soon as this person opened his mouth
and he realized that it was a foreign accent, the principal
demanded tc see the green card. I don’'t know if the
principal was ignorant of the law, or he just wants to
harass these peaple and move him out of town, because that’'s
a mainly white neighborhood.

When it comes to housing. racial discrimination,
every =ingle day, and hundreds aof times everyday. Which is
discrimination when it comes to applying for a house. I
mean discrimination —— they are not stupid as to say, well,
we are not renting the apartment to you right because,
yvou’'re Hispanic, or because you are Jews, or because you are
black or white or whatever. No. They do it in a very
subtle manner, and they just say, well, you know, the rent
is that high: and probably you will neot afford it, or — and
it is even harder for illegal immigrants. )

The first thing they have to show up, you know,
is a credit record. And for that you must have a social
security number. Most of the immigrant community here, they
don’'t have social =security numbers. And they do as much

HERITAGE REPORTING CORPORATION
(202} 628-4888



4]

2|

th

~

th

=
ke

- | ~ @

good for the economy of Massachusetts as everybody else. 1

mean, sometimes, they pay even more taxes, and let me say

why. Because of them, they work, and they never claim tax
refunds. And we all do. So they contribute to the Mass.

economy even more than, you know, most people do.

The problem is as A;drew Leong says, is
education. Sometimes we discriminate against each other,
bhecause we don't know each other. I mean, when I moved to
the town where I live now, one of my neighbors came in, and
he welcomed me with a bowl of muffins. That was nice. But

the neighbors asked me to move out, along with my dogs.

After a brief argument, I called the pcolice. The

police came. fnd I explained what happened. The police
went and knocked at this door. I don’'t know what he told
them. He didn’t bother anymore. I didn’t report that case,
because I am not that kind.of person that -—— I tend to
disagree in reporting every single case. Every time I get
called Spic, when I am working around. I just don’'t pavy
attention that. I think; really, racism is an illness. fAnd
I am not sick. They are sick. They have to lock Tor a
cure, not me. )

DOROTHY JOMES: But if you don't tell us they 're
sick, how do we know that they are —

FRANCISCO NAVARRO: No, they are sick, because,

you know, we are not taking garbage from anybody. I mean, .
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when I called the police, I was stating very clear to my
neighbor, that’I was not going to take that kind of abuse.
That I was not going to go, unless, you know, he come later
in with a bat and want to beat me up. And that we have to
be sensitive to the other communities. Sometimes, it is not
that they are not mistreating us, or anything 1ike that.
Sometimes it is just, you know.:. we have to realize there are
cultural differences. Cultural barriers. Language barrier.
fAnd no community is more — more at risk, than the community
that has no documents to live or work in this country.
Whether we like it or not. And that is a fact we have to
deal with.

I mean, these people are going to live in this
Country, whether we like it or not. If they send back to El
Salvador, you know — I don’t know how many people they send
back to El1 Salwvador everyday, or on a monthly basis, but if
they didn't send back those people to El1 Salvador, or
Buatemala or any other country, unless they get arrested, or
killed in their own countries. They are going to ke back
here twe months later, whether we like it or not.

And if they have no incentive to pur;ue their
rights, that is going to create a very explosive situation
in this Country. Because this Country may be well-—prepared
to fight against Panama or even Russia, I don’t know. But
definitely, is not prepared to fight an internal war. and
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this is where we live, with this kind of —— vou know, if we
promote racism, if this is a clear — as I'm trying to be ——
this iz a clear case of legal racism. Trying to
discriminate against the undocumented community. As we have
said, they have contributed to the Mass. economy even more
than we do. Repression, as I said before, repression is not
going to solve the problem — I mean, if we go to the
neighbors in Roxbury, Dorchester, Mattapan or., you know,
those very —— my own neighbors — neighborhoods. I'm sorry.
e are going to see mainly violence comes from the denial of
economic opportunity.

If vyou have a choice where to live; in a black
ghetto; in an Hispanic ghetto; or in a nice neighborhood, 1
think the answer is pretty cbvious, where you want to live.
So we — at Oficina Hispana — we are facing a major problem
by now. Because we provide training for the Hispanic
cammunity, and not only for the Hispanic community, we have
some Chinese people working with us. We have people from
Foland. ke have people from — well, different countries.
But mainly, most of the people are Hispanics, from different
countries in Latin America or the Caribbean. B;t we are
facing a major problem right now. Some of the money we get
comes from State agencies, or Federal agencies. And you
know what they tell us? You only have to give training to

people who are legal in this country.
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What do we tell to the people who can’t flash a
green card? We are telling them, ockay, you have no
opportunity in this Country. 8o, go sell drugs. That's the
ultimate violation of Civil Rights that I see, because it’'s
a legal form of discrimination. Telling the people, because
vou don't have a work permit; you can’t work. Yes, we can
tell them that they have no right to work. But we cannot
t=11 them that they have no right to eat. And they’ 're geing
to get the food anyway. They are going to get a living
anyhow.

So I think that’s a major point where things
should change. Increase the economic opportunity to the
impaoverished people in the State. And then we are going to
see a reduction in violence. We are not going to see a
reduction in vigplence by arresting more and more people.
Jails are crowded. But I really believe, I firmly believe,
that there is discrimination all over the place, because of
lack of educaticn. The lack of education i= the milestone
to any understanding, future understanding. If we wagt to
solve the problems for the future, you have to start working
right now. )

We have to educate the pecple. We have to
educate ourselves, tocc. I mean, if there are some cases in
which there i= a €ivil Rightis problem within the same ethnic
group, that really is telling us that there i= some major
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lack of understanding, because not even Hispanic people

understand each other sometimes. They speak different, you
know, the idioms, or whatever. I mean, what can we expect
if we talk with different cultures?

I think the community should be working, in order
to organize worships. Inviting people from different ethnic
groups. Telling how to identify cases of Civil Rights—
violations. Housing discrimination. Discrimination in the
schools. Discriminations in the workplace. And then we can
go forward.

Thank you Tor having me here.

DOROTHY JONES: "I have been asked just to deviate

form thz= Agenda for a very brief comment from Chris

beConcini.

CHRISTINE DECORNCINI: Right. I am sorry. I have
to leave now, and I just wanted to addrass in one sentence
the comment made by a Committee member. It may not have
been clear. The Governor’'s Executive Order, which I was
talking about, does not confer any legal status on a person.
And you are carrect that the State cannot confer 1legal

status, nor take away legal status, from anyone. And I

-

wasn’t suggesting that that was the answer. The Governor's
Executive Order only ensures that all people are entitled to
State services, regardless of their legal status.

And so I just wanted to clarify that point that
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may have been misunderstood. And thank you, and I am sorry
te interrupt. I have to go someplace.

DOROTHY JONES: Thank you for the clarification.
Let’'s hear now from Marisa Jones.

TESTIMONY

BY MARISA JONES:

For the record, my name is Marisa Jones. I am
Executive Director of the Neighborhood Justice Network.

Very gquickly, what we are is a non—profit organization that
is invelwved in crime prevention efforts, and court
interaction issues within the City of Boston.

We cover primarily four areas. Roxbury,
Dorchester, Mattapan and Jamaica Plain, possibly reaching
out to over 2000 households. I am very excited to be here,
and I would like to thank the fidvisory Committee for
inviting me here, and also_toc commend them for locking YTor
the community perspective, because that is what I tend to
represent, so to speak. We work with over 300 Crime Watch
groups, and we tend to get a lot of stories. They get a lot

of input from the community.

One story. unfortunate, that I would like to
share with you, is a particular incident of a woman of
color, with her three small children,; living in an apartment
complex. Every time that she would go out of her complex,

it =eemed that there wounld be six white males that were
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1 congregating, either on the steps, or by the corner.

V]

At first, she didn’'t notice it, and it wasn’'t any

4

particular problem. But perhaps they noticed that she was

4 living alone with her three children. A&nd the harassment

i

started. What happened is that there were racial slurs that

= were made. Statements that were made to her, where this

~l

woman Telt that she was consistently being harassed.

g kWhat had happened is that she did use ?ii. &he
g called the Police Department, and that is one of the major
iQ keys that we give to all Crime Watch group members, is to

ii repoirt this information to the police. When the police did
iz come to the scene; what they did is they did sweep the young
1= -men away Trom the particular corner.

14 This young wnman\expressed to the police

1= officers, that this was a chronic problem for her. find that
14 she felt, at some point, that she would be in jeopardy,

17 eventually, because it seemed like they were targeting her
ig8 out. For what reason, she did not know at the time.

1@ Law enforcement proceeded to tell her that this
20 was only haraésment. That she should call 2il, but she

21 couldn’t make a report with the Police Departme;t. That

22 they felt that thers was nothing else that they could do,

]
1

except to sweep the young men away from the corner.

k)
N

This proceeded for a period of months. Actually

[
|

what happened is she used a strategy that we try to promote .
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to the community, called the Window Watch. When these young
men were not sitting in front of her apartment building,
that's when she decided to go out. When these young men
were sitting in front of her apartment building, she would
call the police to have them sweep, so that she could go
back intoc her building., in the evening.

It was a situation that she was practically under
siege. What happened is that they eventually started
throwing rocks through her window. DNow, this is an issue of
some Torm of assault. The police then were able to take
this case a step further, and make some arrests, since
someone did see this incident happening.

When it went to courtit, because our program is a
Court Interaction Program — went to court with this woman
in suppart of what she was going through., we had the
cpportunity to speak to the fAssistant District Attorney that
was involved in the case. We had told him about the
harassment, over three or four months of harassment that was
going on, and we felt that this was a violation of her Civil
Fights. And the Assistant District Attorney at that peint
said, well, no, let’s not go with that. Let’'= QD with the
incident of the rocks being thrown through the window.

That was very, very upsetting to us, on
particular points. And that gets back to the issue of
education, that I believe we have heard =o much of today.
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1 It’s Number One, to educate law enforcement. Because what

)

community resident doesn’t see law enforcement as part of

&l

the process, and as part of the informational process to

4 offer to the community, and to offer to the residents?

th

Again, it is an issue of educating the judiciary

o system, as far as the Massachusetts Civil Rights Act. and

7 how i1t can be enforced, and how it can be used in particular
8 cases,. such as this.

g The second point that happened is — and it was
10 mentioned briefly before the first Forum. Was again the

i1 issue of law enforcement within the community. There was a
1z particular incident that we heard of, of a young boy who was
1= not aware of the Civil Rights. It was in the issue of the
i4 Stop and Frisk Policy.

15 khat seemed to have happened is that this voung
16 boy was meresely standing in.a hallway, waiting for his friend
17 to meet him so that they were going to the basketball court.
i8 gf ficers proceeded to see him, standing in the hallway.

12 Went into the hallway. Asked him what he was doing there.
20 And asked him if he was hclding any drugs, or anything of
21 that nature. :
22 The young boy Telt that due to the intimidation
2= that the officers were presenting, and the coercion, he felt
24 very nervous. He was nct carrying any drugs. He was not
2= carrying any weapons. And what happened is the young boy
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proceeded to pull down his pants, so that the officers could
frisk them, and they could be aware that there were no drugs
that he was carrying, and there was no gun.

figain, it is an issue of educating our youth,
around the Civil Rights Act. Educating our youth, what
their particular rights are. And again, I can’t stress
strongly enough, the issue of education. That needs to be
presented within our community. And again, the issue of law
enfaorcement, being educated towards working with the
community.

Our Agency is currently trying toc address that.,
as far as to develop some sort of a sensitivity training,
for law enforcement that does work within communities of
color.

Thank you very much for your time.

DOROTHY JONMES: _William Lee.

TESTIMONY

RY WILLIAM LEE:

Thank you. I am very honored to be here today.
And I am very delighted that the Advisory Committee wants
the viewpnin? of the youth. My name is WilliamJLee. I am a
member of the Student Alliance Against Racism. And I would
like to address some of things that have been said during
this mesting.

First of all, as to why the youths do not report
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Civil Rights cases. 1 agree with Mr. Leong that the
immigrant families are very wary of authority. For example,
in my personal experience, when I first moved to Quincy,
there were several incidents’ where rocks were thrown into my
windows, breaking them. And when I asked my parents what
they would do about, they said there was nothing we could
do. This was something that we just had to endure, if—we
wanted to live in a suburban neighborhood.

And =secondly, I am sure you all know that youths
are very wary of adults. Yeu have to understand that youths

live in their own world, and they have their own type of

justice. If a boy beats me up because I am Chinese, then I

don't go to an authority. I might return the favor, by
getting a friend, and we’'d beat him up.

For example, there was an incident at Guincy High
Schocl, where a group of white youths beat on a group of
Chinese youths. And what happened was, the Chinese youths
called up their friends. Their gangs from Chinatown, and
they were going to elevate the violence, by bringing
weapons, etc., and just continuing the fighting. Luckily,
the D.A.'s office got hold of the news, and the; stopped it
beforenand. But that’'s an issue.

Thirdly, youths aren’t sure that the punishment
is always guaranteed. They might report it, but what's

going to happen? Do they get the vengeance that they seek? I
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For example, I know the person —— he’s a black. He goes to

our school. And he is probably, like, one of three blacks

in our school of 1000

kids. And he was on the subuway

station. and three kids, three white youths, ran after him.

And one had a golf club. And the black youth tried to run

down the tracks to escape, but the white boy hit him, and

shattered his elbow.

And he reported that to the police,

but 1it’s b2en a year now, and still they haven’t had any

punishment that the white youths have received, so — so as

far as that goes.

And another point I want to make is that many of

the youths are unaware of the CRA. For example, I had

another friend whose j

he didn’t do anything

aw was broken by an altercation. 6nd

about it, because he wasn’'t aware that

he was protected under the CRA. He knew it was wrong, but

he didn't know what to do. _

Sno. 1 hate

socliution 1s education.

to be redundant, but I think the

My organization has just bheen

cstarted by the Norfclk County District Attorney, just in the

last year. And our main goal is to educate the younths, to

-

enlighten them. And we plan on doing peer counselling in

the middle schools. And one of the main innovative ideas

that we had is starting a forum of youths, whereby youths

can come to us, and report their Civil Rights cases instead

of going to an adult.

And let us decide whether we should
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report them to the auvthorities, or whether we can just
mediate the problem amongst ourselves.

I have spoken of all these bad Civil Rights cases
that have occurred in Buincy, but I would like to end my
testimony with a little gleam of hope. Just a couple of
months ago, there was a hnuse—right next to our school. And
the man in the house — I don’'t know what happened, he was
either mentally out of it, or — but he painted a swastika
on his garage door. A huge swastika. Outside his window,
h=2 hung a flag. A huge flag of a skull and crossbones. In
one of his windows, he had a swastika ;ut out of a piece of
paper, and he had it lighted up with Christmas lights. In
one of his windows, he had a piece of paper with a prayer on
it, except that some of the words of the prayer had been
replaced by profanity.

So,; what happened was,; almost 211 of the kids in
my school were outraged by this person, and we =spoke to an
officer from the Civil Rights Unit. And what the Civil
KRights tnit told us was that we couldn’t do anything about
it, because he was doing this on his own property, and not
injuring other people’s property. and unless a:real
neighbor made a complaint, there was nothing we could do
except talk to the petrson.

And many of the youths in my school organized and

we thought we could hold a candlelight vigil or whatever, to
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protest this person’s act. But before we could do that, he
was placed in a mental institutionf. So, what I am trying to
say is that there is hope for our youths, and — but if we
just get a little more education, I am sure that we can
handie the problems that we are facing today. And thank you
very much Tor having me.

DOROTHY JONES: Thank you. Faith Walker.

TESTIMONY

BY FAITH WALKER:

fn behalf of the Dorchester Task Force, I would
like to thank the Committee for inviting me to be a part of
these discussions. And my name is Faith Walker., and I am
the Coordinator for the Dorchester Task Force. And I would
like to begin by saying I am sure most of us in this room
wounld agree that the Mass. Civil Rights Act has its merits,
in that it covers a broadern spectrum of criminal behavior
that would not otherwise be able to be penalized under some
of the previously existing laws. There have been laws in
other states that have been made more specific to acts such
as cross—burnings and so on. But the Civil Rights Act
actually covers a wider realm of pnssibilities,:and alsao
lgaves room for the protection of other groups that may be
targeted for Civil Rights crimes.

There are some difficulties with it. however, and
some of these difficulties~lie in the bias of the police
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officer who was investigating and reporting these crimes.

In some situations ——_ and some of my comments are based both
on personal knowledge and on the report that Sherry, I
believe, referred to, done by Jack McDevitt at Northeastern.

One of the problems would be with the police
officer whe is not sensitive to Civil Rights crimes.
Frobably more likely, someone who is not a member of the
Community Disorders Unit. Who is not necessarily as well-—
trained as a CBU officer, to conduct an investigation in
such a way that a Civil Rights viclation would b2 brought
ocut. in a2 case of apparent vandalism, or assault and
battery, there may be underlying reasons for this act. that
may not be brought out in the investigation, simply because
the police officer is not attuned to that, and is not
directing his line of guestioning in that way.

Secondly., there_may be instances in which the
police officer is unwilling to acknowledge or report the
crime as such. And that may just be based on his own — orF
her own personal bias. And there may also be instances
which we ne=d toc consider, where & reporting officer may be
covering for another officer, who has acted ina;propriately
in the line of duty. Those are some of the things that need
to be considered, on the part of the officers.

On the part of the victims, there are situations

in which the victim is unusually unwilling to report, and
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one of the instances that has been brought forth by a couple
of people is the cultural difference. The cultural
stersotypes that the victim may have towards the police,
based on their own experience in their homeland. It may
also be an intimidation factor, based on past experiences in
the police, from certain ethnic groups. And, in addition to
that, if a person, for instance, has a record, or is known
by the police, there is also an intimidation fTactor that,
you know, the victim may not feel that they are going to be
fairly treated, simply because they have had a record, a
crriminal record with the police.

In additien to that, there are sometimes found to
be difficulties in identifying the perpetrator of the crime.
Reing that in Civil Rights violations, feor the most part,
the — I think more commonly, the perpetrator is ususally &
stranger to the victim. Unless it is in a situation where
there i=s & group of kids, or a person who is constantly in
the neighborhood,. and harassing people in that same manner.
The perpetrator is normally a stranger,; and it is much more
difficult to come up with an identification.

Just on some more general Dbservatin;s about some
of these difficulties is just general difficulty for both
the victim and the police, in identifying what is actually =a
Civil Rights Act. There are times when the victims
themselves may not realize what is happening. And if the
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police officer is not keen enough to pick up on that, or

does not ask the appropriate guestions, that type of thing
would go unreported.

And I think my main point here — or one of my
main points is that I think things lie a little too heavily,
sometimes, om the judgment of the police officer, in terms
af — and that brings into play his bias as well, in éérms
of reporting these,; or deciding what is actually a
violation. And according to Jack McDevitt's study, he has
=stated that both police and court officials also are unsure
in some instances, what to do in a Eivil Rights viclation,

and how they can enforce the law.

I am going toc bs quoting some statistics fraom

Jack Pclhevitt’'s study, which would include a random sampling
of reports from the Community Disorders Unit. From 1983 to
19846, they used 100 random.samples Tor each of those years
of reports from the EDU, as well as from January through May
of 1987, whatever reports that had come in through the CDU,
that the investigation was completed.

The total number of cases they researched was
4532. 0Of those 452 cases, 40 of them came throu;h the Boston
court system. Of those, only &6 wetre actually given Civil
Rignts charges. Three of those were also accompanied by
assault,; or assault and battery charges.

19 cases were assault and battery charges. And
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il were assault and battery with a dangerous weapon. In
terms of convictions, there were nine probations, five
restraining orders. five continued with no findings. four
Tinds. And three suspended sentences. And in terms of
tho=e that actually had a jz2il sentence, there were only
five, out of the total of 452 cases that were included in
that study.

fnd 1 think that is a strong commentary on how
effectively this is working. I think a lot of cases are

T

]

iling in between the cracks. And I think, particularly

C

]

ses against police officers are falling in between the
cracks, partly because of the intimidation factor. ot only
on the part of the officer, who’'s perpetrating this, but
also just on the part of the police force and the judiciary
system, you know, as people begin to work their way through
that system, the type of response that they are met with
when they are filing a complaint a police officer. I think
that ise socmething that needs to be taken into consideration.
I believe that education certainly is a

deterrent, and I don’'t think there is enough of that. #And

as the Coordinator of the Task Force, we normally receive
monthly reports from the CDU, as to the incidents that take
place in Dorchester. And I think there is one particular
trouble spot, that we were he=aring from time and again, and

that was in the Savin Hill area of Dorchester. And I think
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once — you know, there was a young person who was actually

put away, because of a Civil Rights vioclation that was
committed, I think it would turn a lot of other peopls —
you know, probably, potential defendants, you know. who
might have ended up in the situstion. I feel it really
deterred them from getting in%n those same types of
=ituations, because they actually see that there is a law,
and it is working. 6Aand there is going to be.a consequence
for the vicolation.

fnd I guess I would just like to reiterate the
issue about the perception of people of color when they are
going through the criminal justice system. It's a primarily

white system, and I think when people are going through

this. and they along the way are meeting with the biases of
other facets of that system. And just from their
perception; this is not something that is going to work for
them, and I think that deters a lot of people from going
through with that; and I think I will end my comments with
that.

DOROTHY JONES: Thank you very much. Now., Mr.
Elisa. )

TESTIMOMY =

BRY LOUIS ELISA: Thank you, Ms. Jones. The first

thing I would like te say, good afternoon. And I would like

thank you for the opportunity to address this panel here, on .
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the issue of Civil Rights.

My name is Lpouis Elisa. I am the President of
the Boston Branch of the NAACP, located a2t 451 Massachusetts
Avenue, Boston, Massachusetts 2118. I came today to talk
about the Mass. General Laws Chapter 12, which is the basis
of the Civil Rights Act. And its affect on the communities
ocf color in the City of Boston. 1 camse to address the issue
of Civil Rights, from a perspective that is not often raised
in talking of the igéues of Civil Rights., only because in
the past we have heernn =o caught up with the issue of Civil
Righte a= besing about just gender, color,; race—based, that
we miss thz2 fact that Civil Rights extended to 211 the areas
of the Constitution which are guaranteed, and to which the
decision in 1764 hacs affected the gquality —— or should have
atTfected the guality of life of all pecople in this society.

To a large extent, my concern about the Civil
Rights fAct is that of the Civil Rights that have been
guaranteed under the Constitution. Those laws that are
guaranteed by the rights, the decisions of the Supreme Court
and the Acts of Congress, in a sense are being vioclated on a
constant basis, and the Mass. General Laws, do ;nt, have not
effectively coverased or addressed them as they aff=sct people
of the City of Boston, on a day—to—day basis. And
particuilarly; people of color. That we tend to constantly
view the Civil Rightse Act %rom a race—based perspective, and
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we miss that people who are victimized in other ways on

issues other than color,., but because of their celor, are
very much affected, in terms of their Civil Rights.

This issue is that people who live in a community
where they fTeel under siege. People who live in an area
where they cannot leave their homes. They do not feel that
they are save to worship, as they choose. They cannot
attend their synagogue or CBurch or parish. They cannot
=hop, like normal people do, for groceries to feed their
families. They cannot utilize the resources of the City,
the public transportation. They cannot earn a living that —

— whether or not they are receiving problems or are having

problems at their work place, they basically can’t have a
job., because they don’t feel comfortable to go there-. In a
sense, their Civil Rights are being denied them.

I am not sure how this was allowed to happen, but
it is clear that it does happen. It is clear that, within
the communities of color in the City of Boston, a certain
atmosphere has been allowed to arise, and hasS been
maintained in that community, to the detriment of the
residents that live there. And I strongly beli;ve that that
is a clear violation of their Ciwvil Rights. The right fTor
peaceful enjoyment. The right for peaceful and =safte
transport and movement in public. The right to bs free in
their psrsons. The right to feel that they have the =bility .
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to earn a living. To get an education. And to warship as
they feel.

That viclation of their rights has not been
addressed by the Commonwealth of Massachusetts in its
General Laws, and it is not being maintained. More
particularly, the right for people of celor, and
‘particularly African Americans, to feel safe in their
persons: to move about freely in the public ways.

Over the past year, there has been a delibetate
policy, which has been condoned by the police department, at
least from below the level of Commissioner, and sanctioned
by ar=2a commanders, that puts =11 yvoung black males and
females at risk. The policy, as they have defined it, that
they will =stop and search any per=son that they believe to be
a member of a gang, in violation of their Constitutional
Fight=s to ke free from =search and seizure. In violation of
the Supreme Court decision of Terry v Ohio, which declares
that an officer must have at least reasonables grounds for
suspicion. They have decided they will stop and frisk, stop

and =search, anyone they feel, fTor whatever reason, they want

to.

That has caused a great amount of harm, emptional
damage. It has caused many problems within the cnmmuﬁity.
But most of all, it has been abridgement of their Civil
Right=s. To a large extent; there is something we have to
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say about this process that tells — =ends a message to the

Attorney General for the Commonwealth of Massachusetts, that

under the laws of the Commonwealth, Mass. General Law

Chapter 12, Section 11, that’ he has a responsibility —— and

I submit to this panel, that Section 11 H says that

vioclation of Constitotional Rights, Civil Action by

Attorneys General, his venue is that, whenever any person or

persons, whether or not acting under the code of law,

interferes by threat, intimidation or coercion, or tends to

interfere by threat, intimidation or coercion, the exercise

and enjoyment by any person.or persons, of rights secured by

the Comnstitutional Law,

laws of the United States. Or

rights secured by the Constitutional Law of the

Commonwealth.

The Attorney General may bring a Civil Action

Tfor injunction or other appropriate equitable relief, in

order to protect the peaceable exercise or enjoyment of the

rright or rights secured.

That has not happened
are cases that have been brought
U.5. Attorney,. as well as to the
General of the Commonwealth, and

taken to enjoin the police or to

in this case. That there
to the attention of the
attention of the Attorney

there has been no action

prevent the continuous

behavior, which threatens the peaceful enjoyment of people

cf color in the City of Boston,

rights.

There are cases that have been dncumenged.

of their Constitutional

I will
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submit an article by the Boston Globe from Peter Continello
who wrote of 15 cases, in which he did interviews, and they
were young pecple between the ages of 15 and 25, who felt
that their rights were viclated, and had deocumented the fact
that they had been stopped for something other than
reasonable grounds of suspicion. Who were not arrested.
find in which no further charges were brought. They meée
just victimized, in a sense, smotionally vandalized. And
had been left to be, what I would call, emotional baggage,
on our society, because they now feel the loss of some
preciocus right, which is guaranteed by our Constitution.

I would zlsc submit that the conduct of the
FPolice Department leaves the community and the pecple who
live in that community in a position of bewilderment and
amazement, because it is the responsibility of the police
and has been the responsibility of the police, to uphold the
law. And that to a large extent, the rights, the Civil
Rights laws and violations that have to be investigated,; are
lett in the handes of the people who are naow violating those
rights. And unless there is a change: unless something is
done about it, you then have a community that f;els
threatened, not only from the amount of crime and violence
which has been allowed to perpetuate, but threatened by the
peorple, the very people, who are suppased to protect them.

And supposed to secure their rights, not just be free from
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harm and danger. And secure their safe passage, and state
of mind.

I quote from a case by Judge Mathers,
Commonwealth versus Lamar Phillips and Melvin Woody. lithin
the case he states that: as early as March of 1989, and not
later than May of that year, the Boston Folice Department, a
level below that of the Commissioner — the Commissioner s
Office — began the systematic application of a policy, in
the genesral area of Roxbury, that has not previsously been
formalized, although it may well have been in intermittent
use for a much longer time..

The policy was developed in conjunction with the
faormulation of a secret list of known gang members, which
was initially 150 in number, but now has grown to 730. The
Deputy Superintendent,; William Celeste, commanded some 230
cfficers in the Roxbury District, announced that,
henceforth, all known gang members and their associates,
whether known to be gang members or not, would be searched
on sight.

Celeste’'s announcement was,; in effect, a
prociamation of FMartial Law in Roxbury, for a n;rrow class
ocf pecple. Young blacks, suspected members or a gang. or
perceived by police to be in the company thought to be a
member. Mr. Celeste’'s Machiavellian approach to the problem

in Roxbury, has continued to be implemented.
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The court finds a tacit understanding exists in
the Boston Police Department, that Constitutionally and
permissible search will not only be countenanced, but
applaudeh in the Roxbury area. This is a problem which
cannot be dealt with on a case—by—case basis. A fact
addressed by the Supreme CDuréADf the United States.

The court ordered that the incident be dismissed
against the twe men. because of this policy. And a
memorandum be furnished to the Attorney General, James M.
Shannon, for such action to be deemed necessary to restrain
further unreasonable search and seizure, by the Boston
Folice Department. In a2 sense, he had remanded the issue to
the Attaorney BGensral’s Office, which to date, has not taken
it upon themselves to avail, or utilize the powers that are
vested in him, under the Mass. General Law Chapter 12,
Section 11 H,; which clearly states that he has the right tc
find injunctive relief from this type of behavior. And so
the preocess goes unabated.

ATrican American people within the Roxbury-—
Dorchester—Mattapan community,; are having their Civil Rights
vinlated on a daily basis. This cannot cnntinu;. But I
daresay that this policy geoes beyond the narrow borders of
Hoston, Massachusetts, and exists throughout the Country.

That in city after city that I have travelled throughout the

m

ast Coast and part of the West Coast of this Country, I see
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there is a continuous process, which has allowed the peolice

-

departments to exist and create the most egregious impact on
our Constitutional Laws,; the Eivil Rights. They go
unchallenged.

I think it now becomes the duty and
responsibility of the Federal Government, and the panel on
Civil Rights, to look very closely at this process, to see
whether or not what iz being claimed here has any weight,
any value, and therefore any standing, whereby action can be
taken to, in a sense, mitigant this procedure and turn it
aropund if necessary. To tell peaple of color in this
Country, that they do have a right to be protected in their

person. And that they can be treated as citizens, not only

of the state in which they live in, but of the Country to
which they belong.

That, unless Dredd Scott is still in effect, we
do have an cbligation to affirm the rights of people of
color, that they should be safe in their persons from
search, unreasonable search and seizure. That we deo have an
ohligation to make the Constitution work for a1l citizens of
this country, eguitably. And the failure to dﬁfso, deem=s us
to a2 nation to be separate, and unequal. And deems us to a
society where people do not feel that they have the support
of law, nor is there a process of justice.

I, as the President of the Boston Branch of
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NAACP, brought the issue to the U.S5. Attorney. I have
raised the issue with the Attorney General of the
Commonwealth of Massachusetts. I thought it unneces=sary to
raise it with the District Attorney of the Second Suffolk
District under which jurisdiction the process has been
implemented, and allowed to continue, only because he, early
on, sanctioned the process, and in = sense, created the
atmosphere which allowed the process to move forward.

But I do say that for us to lock into the future,

as to where law i=s to go, and to where we, as a nation, will
be. Unless we strictly enforce the law. Unless we gquickly
move to affirm for all citizens of this Country,
particularly those of the Commonwealth, that their rights
are protected and secured under the Constitution of the
tinited States, and the General Laws of Masszachusetts, we are
deemed to move further and_further apart as a nation.
Peaple of color feeling that they have no rights by which
anyone is cbligated to respect; and ther=fore, rrelegated to
second class and no citizenship. Moving us to a society
that will be below the contempt of the rest of the world and
humanity. .

Thank you for your time.

QUESTIONS AND CROSS-DISCUSSION
DOROTHY JONES: Thank you. Before I open for

general discussion, I will ask if members of the Advisory
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1 Committee have guestions or comments to make to the members
2 of the panel.

= PHILIF PERLMUTTER: Well, I have a comment and a
4 question. I think it’s wvery important testimony that has

3 been given. I feel that on this —— a few of vou have

& suggested education. That took me back Z0 years. I'm

7 sorry, I believe in education, but I believe more in

8 enforcement of law=. Because by the time you educate a

By}

bigot, you're not going to get anywhere, unless you throw

1o him in a nuthouse like, you know, the example you gave. So
11 it’'s a cop-out. But Mr. Elisa, I am intrigued by what you
i2 say, and I have to — I need your reaction. I am not an

i= expert of the black community. But I grew up in a tough

i4 area of Broocklyn. Maybe even tougher than Roxbury. And I
is think the people in that area — and I did —— liked it when
1& the cops came around, and picked up, or beat up, hoodlums.
17 Mow. since the Stuart case, more than 30 blacks
i3 have been killed. Not by policemen, but by other blacks. I
iz know black leaders in this community, and yvou know them

20 better than I do. And I really, I am not presenting this as
21 an argument, but I need it from you, but I havé:tn put it
22 clearly —— who applauded that effort. Who said, look, when
23 there are known hoodlums in these gangs,: let’s get them off
24 the streets. Now, I know that from some black leaders. 1
23 know the Bay State Banner~called for bringing in a National
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Buard, in order tc get these hoods off the street. And I
know a number of say, average, black people who are old, who
are scarsd out of their wits to go out at night, not from
attacks by the police, but by tough kids.

Now, the way you sounded, it sounded to me that
you were more concerned, in a way — which I know isn‘t so —
— but that’s the way it sounded to me. That you are m;re
concerned with protecting the rights of some hoodlums. than
of most of the rights of innocent blacks who are being
victimized, and are scared to enjoy all of the things that
you want and that I want. So, tell me. What is going on in
the black community in a mind that’'s informed?

LOUIS ELISA: ™Mr. Perlmutter, the first thing I
should inform you that I grew up in a tough area of
Brooklyn,. too.

PHILIP PERLMUTTER: Okay. Which one?

LOUIS ELISA: I'm from Bed Stuy.

PHILIF PERLMUTTER: Alright. I'm next door to
yvou. HWilliamsbury.

LOUIS ELISA: And I used to travel through
Williamsbury. :

PHILIP PERLMUTTER: Okay.

LOUIS ELISA: I lived in Hrownsville.

PHILIF PERLMUTTER: Okay. good.

LOUIS ELISA: I lived in a town with — I came
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from Mobilization from Ynufh on the Lower East Side. I

worked in ——

PHILIP PERLMUTTER: Alright. He're on the same
background.

LOUIS ELISA: I ve known cops from both sides.
I've been a police officer myself. I°ve seen crime, and
I've seen punishment. And I am here to tell you what is
going on in the African American community of this Country.
it ha=s nothing to do with protecting hoodlums. The bottom
line is a gross violation of Constitutional, human, Civil
Fights of pecple of color throughout this nation.

PHILIF PERLMUTTER: That I am not denving. I am

=aying, the protection —— .

LOUIS ELISA: But the process — the process by
which they have allowed drugs, guns, vioclence, corruption to
exist in the African American community, is the first
viglation of our Civil and Constitutional Rights. To then
come back, and to treat the neighborhoods of those impacted
in victimized areas, the neighborheoods, and all the pecple
in there, a=s the problem is the gross and the grossest
miscarriage of justice. And denial of their Ci;il Rights.

FHILIP PERLFMUTTER: You're not responsive — 1
say this respectfully. You are not responsive to my point.
I don"t disagree with that.

LOUIS ELISA: Let me be very clearly.

HERITAGE REPORTING CORPORATION
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DORIS ARRIMGTON: Let me speak for my colleague,
as to what to ;—

DOROTHY JONES: And I think I will have to answer
you.

LOUIS ELISA: May I Tinish?

DOROTHY JONES: Ye;.

LOUIS ELISA: The point, that we all appreciated
a policeman with a firm hand, who understood our community,
who walked the beat; is not lost on me. I lived in the 72th
Frecinct. 1 know what it is like to have a police officer
who knows vour community,. and knows the people in that
community. He knows your parents. And is concerned about
hi=s reputation, or her reputation. And the impact of their
job on your life. I know what that means. We have all
asked for that.

HWe,. the residents of the Roxbury—Dorchester—
Fattapan community, were in support with the neighborhood
justice system. Five years ago. Eight years ago. £alled
far the police to come in. To step proliferation of drugs.
Te =top the proliferation of houses of prostitution. To
stop the proliferation of number joints. WHe idéntified

them. We had the best network. The best neighborhood-based

netwerk of information resources. They did nothing about

it.

I am saying the response that we have today, is
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not to go after the known gang members. Is not to go after
the known drugldealers. I= not to after the known gun
runners. It's to throw a blanket over a community, and stop
at random. The Superintendent of that area said he will
stop every gang membker, anyone they associate with. The
Superintendent of that area said he will stop anyone he
feels like. The judge has declared a State of PMartial Law.
Eased on the comments and behavior of the police department.
The neighborheood didn’t declare that.

I am saying it is a gross miscarriage of justice,
and a horrendous viclatien of Bivil Rights, when the people,
normal peoples, good people, working peopls, mothers,. fTathers
and children, cannot feel confidence in the police, who they
pay. Who they support. Who they ask to come in and protect
them. I am =aying the problems that exist in the City of
Bastnn; exists throughout the nation for people of color.
The wviclation of their Civil Rights, is a standard operating
procedure throughout this country. That people who ashk fTor
the police to come in and support them, now come in and
viclate their rights to safe passage, to be free fTrom search
and seizure. I am saying we all have asked thai we get the
crime problem off the street. But I am not the problem.

A 32—vear cold man going to hi= house who is shot
by a cop saying he looked like a gang member, isn’t the
problem. A 1G5—year old girl geoing down the street carrying
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bags, being searched, is not the problem. Until they are
victimized. And then they become a problem. Eecause they
laose faith and confidence, in & system that basically is
swwn to protect them.

I am saying,; no. We are not saying cover up the
criminal. We are =saying, do the job. But if doing the ichb
means depriving me of my Civil Rights,; that job will not be
allowed to be done. &t least not on my behalf, because 1
file a suit. T will agk that we bring the weight of the
Constitution and 211 the civil procedures allowable; to
change that. Have pecple called for the support of police?
e have been doing it fTor ten years. Some of us in Baed Stuy
have been doing it for 30 years. Some of us have been doing
it longer. We have asked the police to come in. We didn’t
ask them to come in and break all arms. We didn't ask them
to come in and disrespect us. We didn't ask them to come in
and viplate our civil and Constituntional Rights. But we
have =aid, please come in and do your job, and they have not
done that.

But at =ome point; they have decided that we are
now the problem, when actually we’'re the victim;. We cannot
be victimized twice. And we clearly can't be victimized by
the laws that have been set up by the Constitution of the
nited States, to protect us. If we are now going to use
the =zame people who are there to investigate Civil Rights
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Laws, to violate the laws, then where do we go from here?
The‘bnttom line is a person under ciege will ask
faor any help they can get. And someone will abhor the
rem=dy: even though it may cost them their lives. But a
person under siege, does not think clearly. A woman or a
man in paing will take an amputation, the same amputation
they wouldn't consider if somebody would have arrested the
pain. So we can’'t say because people call and report the
acts of the police, because they re under siege, that that's
a rational decision that would be made under normal
circumstances. .

I dare say. a person who wears a button, as some

peoples in the white community does, that zmays Frisk Me, if

they were ever frisked, would use every penny they had. to
put that cop somewhere other than in their community. I'm
saying it's easy to sit on_the outside and talk about the
misery on the inside. I often feel empathy for people in
pain, but I am not in pain. Right now, my neighborhocd is
really in pain. WHe’'re under siege. #And we feel as much
fe=ar now, from thos= who are sworn to uphold our £ivil
Rights, as we do from those who constantly viol;te our civil
and human rights. I am saying that we have a problem that
i= not just local but national, and somehow, we have to
address that, because it’s the law in the courts, and their

agents in the police department,; do not uphold the
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Constitution and our Civil Rights. And where do we go? We
then become adrift.

And losing confidence in those who are there to
protect us, we have two nations. We can't afford that in a
society that in the world community, is slipping further and
further behind.

DOROTHY JOMES: And before I let anybody El;E
speak, I have got to say it first. Phil, one of the parts
of your guestion was about black leadership that was
applauding the stop and Trisk, search on sight, and so
forth. You know, fTear does strange things to people, but 1
remember my mothesr telling me a long time age,; that if yvou
do wrong from right motives, it's still wrong. And this is
what is happening now. People are forgetting that these are
the sames police, that they blamed. Who didn't come when
they called. You know, call today and say somebody is
prowling around the cutside, and four hours later, somebody
might show up.

And see I grew up in Roxbury. I lived in
Brooklyn later. I lived in Brooklyn in the sixties. But
I'm a kid of Roxbury. too. My nephew. who is a:HETCD
student. He is on the honor roll all the time. He plays
basketball. He was an MVP in, would vou believe, Bedford,
Mas=achusetts. He has been stopped three times in his own

home neighborhood. He doesn’t associate with gang members.
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He doesn’'t do anything. He spends his time — as much of
his time in Beéford as he can, in order to avoid the
situation. Put he gets stopped. And he gets harassed,
Fecause, unfortunately, I think the cop that stopped him the
first time didn't believe him when he said who he was, and
so now he's a kid who has been involved with the cop. So he
gets stopped again and again.

NMow, I don't know what this is going to do to
him. I know what it has done to some other kids. It has
turned them against the whole idea of law enforcement. You
know, thi=s is cne of the probilems. You get the situation
like you were talking about, where you don‘t look to any of
the adults. You take matters in your hands. 6nd this is
what we have got to aveoid. O8Okay. End of my statement. I
promised you before next. And then you, and then you. And
then vou. Okay? -

DORIS ARRINGTON: Now, I don’t know if there is
any more to say, because I think it was probably already
said guite awhile. Eucept for to say that I don't think
it's an eithersor cheoice. I think it’'s a balance. We
expect the police beth to protect us, as well a; to protect
pur Ciwvil Rights. And to bring it home, my skin cringes
when I hear that the police will just stop anyone.
Farticularly, since I live in almost a predominantly white

community. and my husband has been escorted home by the .
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Beat up on a police, alright, I°11 join you in

beating up on the police. But that isn’'t going to soclve the

problem. And I am saying, there is such a thing that is
going on there, which is not unique to the black community.
Anyone who knows Beston’s history, Boston had probably more
deaths and robberies when the Irish came in here and took
over, 1880, for the next 50 years. There is neothing unique
abont that. Jews, also, in Williamsbury or in Brooklyn.
were deep into crime.

I am saying. how do we deal with lawless
elements, and we shouldn’'t be, as far as I'm concerned,
protecting them. Any cop who violates a kid’'s Civil Rights,

fine and dandy. And that does go on. You know. It goes on

more with blacks than it does with whites. But there has to
be a way of dealing with crime.

DORIS ARRINGTON: Well, I think all of us aware
aof it; but this is not the focus of this Commission.

PHILIF PERLMUTTER: Well. in a way, we want to
hear if we are going to be dealing with violent actions.

DOROTHY J0ONMES: Let's see; I promised the floor
te you, you, then you, Sheila. ©&nd I'm going t; keep my
mouth shut from now on.

MARISA JONES: I would just like to make a point
that; at first,; our agencies and with all respect to Louis,

we were in support of the stop and frisk and the stop and
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search. And I have to put that on the record. And the
reason being is because we work with a lot of residents whe
are under siege. Who don’t see any way out. That are
dealing —— are so apathetic with the percentage of crime
that is coming into their particular neighborhood, that they
don't see any way out of it. And I want to make that for
the record. The reason why, now, we are not in support of
the stop and frisk policy. is because we educate and
encourage our residents, to work very closely with law
enforcement. To work very closely with the pelicy
deparitment. And pass over information concerning negative
activity, that is going on within your neighborhoed.

And now I have to question the motives of the
police department, of law enforcement, when we have Crime
Watch groups that are aware of the activity within your
neighborhood, that can actually point out the drug house.
the crack house. 6And law enforcement is not addressing that
izsue. So that is way, again, that we are now in opposition
of the stop and frisk policy. But I have to make it very
clear, that —— and again: in a&ll due respect, Fir.
Perlmutter, the guestion — the key is educatiog. As far as
community residents are concerned. That community residents
are not aware of their Civil Rights. They are not aware of
how the Massachusetits Civil Rights Act operates. fAnd it's
our part; and it is our agency; to de-mystify the criminal
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Justice system, and to try to de—mysti*y the Massachusetts
Civil Rights ﬁét. So youth, as well as residents, are aware
of how that operates, and aware of how that is supposed to
protect them.

MORRIS JENKINS: I would like to say, ditto, to
louis Elisa’s comment=. I've only been in Boston a short
period of time. I'm originally from Detroit. Aand I spoke
te Mr. Elisa on this issue, prior to it hitting the press.
Sz that I am aware of illegal conduct of police prior to the
media sensation.

One thing I would like to point out to you is
that, beware. A lot of times & knee—jerk reaction to

cartain issues, revolving around communities of color — a

lot of times, that reaction takes on the color of something
heing good, when in actuality, it is something that is bad.
I think one of the soclutions is to get more
community involvement from community organizations, such as
the ones we have got arcund tha tabhle. Get them involved in
the process of reporiting Civil Rights violations.
Presently, it looks like most of the viclations are reported
tc the police, who’'s perpetuating the Civil Rig;ts
wviplations on the community.
I don't think that’'s right. I don’'t think that's

right. I think we’'ve got to get community involvement, and

— Tor example, the legal community. .
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PHILIFP PERILMUTTER: I'm with you. I'm saying
that's a dilemma. They’'re not going to do it by themselves.
fnd that is what happened in your case. See, what I was
saying is once you report them and educate them, what iT¥ the
police don"t follow up? See, then you have frustration.
This is where I agree. But I come back to your base of
argument, that’'= got to — )

MARISA JONES: But I think it's up toe, it’'s —
ditta, to me, Morris, what you stated. It°s agencies; such
a= the Dorchester Task Force, the Indian Asian Project. The
MAACP, in our agsncy,; to play a role as to follow up with
iaw enforcement; concerning these particular cases.

SHIRLEY DECTER: Dorothy, I would like to tie the
two pieces together if¥ I could, by coming back to the Mass.
Civil Rights Statute. But to address in some of the areas,
Mr. Elisa just dealt with.. I have been at meetings where I
have heard discussion of the use of the Mass. Civil Rights
Act, in terms of the stop and frisk policy. I am not clear
in my mind whether or not litigation has actually been
=started. I have sat at meetings of both the Civil Liberties
Union, and the Lawvers Committee, and have hear; discussions
about = possible action under the Mass. Civil Rights Act, in
terms of the police.

find given I just would indicate for the record,
American Jewish Congress participated in a major press
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Conference just a few weeks back with the NAACP. Our
president, Rep;ésentative David Cochn., spoke about our strong
feeling that the stop and frisk policy had to stop, and it
clearly was a viclation of Civil Rights of individuals.

The way in which it is being —— aside from ——
whatever the intentions were when it was started. 6And there
i= no question in the implementation of it, that is,
depriving individuals of their Civil Rights. If in fact no
one has yet started a complaint action and a case here, that
perhaps this is something we ought take a look at together,
and file. And we would be happy to do that with vyou.

Mow, I =ay that at the same time, czlling
attention to what Tom was suggesting. He was warning that
certain kinds of cases aren’t going well. And that they
tend to be the cases where there are private parties against
other parties. That those.have been harder to deal with
than Eases where the Attorney Beneral brings action. But
nevertheless,. semetimes just bringing a case is useful, even
if it is going to take awhile, and even if it is not
necessarily geing to win. I think that the kind of public
attention on the intimidation, con the coercion ;hat ig
involved in the stop and frisk policy, would be useful.

Then I would like to raise a different question.
When you first started talking, I thought you were going to
go & different direction. ‘I have to tell you that as I
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first listened to you, I thought you were going to say
something else. I thought you were going in the direction
of, the extent to which the powers that be — the city,
government officials, have allowed an atmosphere of violence
to take place, to grow, without sufficient police
protection. Without caring. —é kind of knee—jerk, if you
will, response, saying, well, it's only in the black
community. It is only there, and we don’t have to care
about it. It is only their problem. It isn't crime on
white people. 5o we don't need to have the level of police
protection.

! thought you were going to go into the case of,
that there has been a huge Civil Rights violation, to the
whole population of areas of the city, where they are not
free to walk and go tc the store, and use th; transit system
and the others. 6And 1t seems to me that we ought to take a
good lock at that, and see whether there isn’t a more basic
case. That there is a ceoercion; and it is a coercion which

is taking place, and the government is under an gbligation —

— one of the most basic protection of lives who live in an

arex. Where people who are not engaged in drug traffic, and
not engaged in illegal acts, are not free to move on the
stresets. And maybe we have all been ignoring the
possibility of a major action under the Massachusetts Civil

Rights fAct, which may or may not win, but may in fact get a
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better response than we have seen so far.

ANDRE RYERSON: Well, I have got a little comment
to make. I live in a very protected part of western
Massachusetits, so, you know, consider me a visitor from the
moon to some of these problems, although I grew up in the
city.

I read a book a long time ago, 20, 30 years ago,
that argued against the invention of the police cruiser.

And they said that this completely depersonalizes the
relationship betweens the police, and the people who live in
a community. #&And he said, if only we would bring back the
cop on the beat, who knows the people on the street, who
knows the families. You know, it becomes, in a sense, his
territory. And he cares ;bnut that people trust him. They
know they can tell him something. You know, I just throw
that out as a thought. But if the policeman had a proper
beat. and knew the people in the community, and they
developed that relationship, it seems to me he would
auntomatically know, well; you know, I am not going to raise
s much of my eyebrow to this kid. He is not a trouble-—
maker. And that’'s simply a thought that SDmEbD;Y offered a
long time ago.

FAITH HWALKER: I think the comment about possibly
using the Ciwvil Right=s Act against acts of violence that are

perpetrated by the gang members and so forth, is very
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interesting. But I would alsoc like to comment on the
bBroadness of tﬁis act. in that it is supposed to encompass
so much, yet it was not able to be applied in a situation
where a swastika was drawn on a synagogue. While on the
other hand, a white person who wanted to have a tennis court
built was able to use it. And I think — while I think it
i=s an interesting suggestion, and is something that has
passed through my mind as well, I think the Civil Rights Act
can encompass guite a wide number of situations, including
gang viclence.

But I still think we need io beware of how that
ail is going to play out, especially when you lock at the
statistics of cases being reported against police officers,
that somehow never seem to follow through. I can just see
masses of people of color being hit with the Civil Rights
Act, while other perpetrators are going on —

SHEILA DECTER: Can I just — if I didn’t make
myselT clear, let me try. It wasn't the gangs that 1 saw as
the defendant in the case. I saw the city. What I thought
Louis was doing when he started, was suggesting that there
was a condition and at atmosphere that had been;allnwed to
develop. And as I read through Section i1l, any person
whose exercise or enjoyment of rights secured by the
Constitutionsl Lawes of the United States, or rights secured
by the Constitution, have been interfered, or attempted to
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he interfered, may institute or prosecute in his own name.

It seemed to me that one could suggest that there
i=s a coercion here from the city, by failure to deal with
these issues appropriately. I don't know, I mean, you know,
it may be far—fetched, but it may be worth a look, in an
attempt to see if it could be useful. It certainly can be
used against coercion by police. If you feel that the —
and there is clear evidence that the police have been taking
away Civil Rights; it seem= to me that the Act could be used
there. But I thought, when you started, that yvou were even
suggesting it in a broader way.

COROTHY JONES: You were going to ask a gquestion,
and then we’'ll come to you. .

SHERRY LEIROMITZ: I was just going to indicate -
~ I don"t know if yvou want to take the time, but there is
information about the suit_that has been filed regarding
stop and Trisk, as well as other organizations that have
been —

DPOROTHY JONES: 0Oh, good.

SHERRY LEIBDWITZ: —— that have taken complaints.
fnd if you want me to explain that, I will be g;ad to. IT
noty, I will discuss it with anyone privately. I don’t know
if you feel it's —

SHEILA DECTER: Get this the other way.

SHERRY LEIROWITZ: Yes, there is a suit that has
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been Tiled by the Civil Liberties Union in Massachusetts,
with the law firm of Brennan, Hynes and Bilbey. It's a
class action suit that does allege numerous causes of
action, including viclations of the Mass. Civil Rights Act.
It is scheduled for trial in May, in the Federal Court,
hefore Jdudge Zobel. And it will address whether there i= a
pelicy or practice of the Boston Police Department tn—
perform vunlawful stops and searches or staops and frisks.

Iin addition to that, therse are other
organizaticns that are taking complaints; both law
senforcement and private organizations. The U.5. Attorney’'s
Office and the Attorney Beneral’'s Office have both announced
their availability to take complaints. It is our
understanding that numercus complaints are undsr the process
of investigation. To date, there has been no formal action
by any of those agencies, but matters are under
investigation.

There are other private organizations that are
taking complaints and advising people on both their rights
to lawsuits, and to bring complaints of law enforcement
personnel. The Mass. Black Lawyers Asso:iatiﬂn: It was
assisted by the Lawyers Committee for Civil Rights in a
complaint taking session. The Lawyers Committee is also
doing an ongoing complaint process. fAnd so there are other
crrganizations that are involved. I mean., the Hennessey
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Commission is — I won't go intoc that. But if the Committee

would like to take this up, there is activity.

The other thing that it is important to realize
is the distinction between the stop and frisk and stop and
search. #And search on sight. Stop and frisk is a lawful
activity of police officers to conduct a limited pat—down
under the circumstances Mr. Elisa described. What is the
aliegation i= that the stops are exceeding both the scope of
the frisk. That it i=s net Just a frisk, it is an intrusive
search including & strip search. And that the stops are
being done improperly, not basad on reasonable suspicion,
put just on sight. Hence the term; search on sight. &8o I

think — I hawve heard those three terms discussed

interchangeably. and I just wanted to clarify.

PHILIF PERLMUTTER: Good thing we've got a

lawver. -

DOROTHY JOMNES: Now it's your turn.

REGINALD SOHMSON: After hearing that, too, one
thing that — more in terms of where we are in the state of

affairs. We got a piece of legislation passed through. #e

had the Constitution amended, to the 14th Amendﬁent, the
Bill on Di=sability. ﬁéd al=o had some other legislation put
through. But one of the one areas that we found out, was
that a lot of people never utilize —— this still has very

rarely been utilized. 8o we've got it on to uphold Civil

HERITAGE REFORTING CORPORATION
(202) 5284888



8]

A

4]

)

Rightse of folks disabled.

The point I am trying to bring up is that we
found out that you almast have to kind of go out, show a
person exactly how to do it. Because a 1ot of folks just
don"t want to file. Don't want to take their chance.

Number one, they feel that it_is not going anywhere. And
the second thing is the threat of reprisal if you do file
it; if you lose. People down there will say, well, you're
the one who caused all these problems. And most people are
just terrified. They ' re frightened toc go into a court of
law, for a thing like this. And that has — in a lot of
different cities and towns we don’'t see that.

You brought up the point about education. That
would be one of the things you are almost going to have to
do within the community organization. Bring your people in.
Try to =ducate people. #And if you have enough
arganizations, maybe to have issues that would be class
acrtion suite and things like that, that we file on behalf of
the individuals. Hecause if it’'s just an individual, very
few will do i1t. And I keep looking back te all the stuff
that we had to do to get the Constitution amend;d here. And
since we’'ve gotten disability rights, very few people have
taken advantage of it. And that’'s just a point I brought
up.

The other thing you had just mentioned about if
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the patrel person that was on the beat versus in the car.
Well, I'm alsnlfrom Detroit. And ——

PHILIP PERLMUTTER: Where vou alsc have tough
neighborhoods, too.

REGINALD JOHMNSON: But, you know, for a long
time, they put a lot of — one of the areas that they
brougnt up was the mini-station concept. In which you
hasically toock three or four officers stationed in an area.
And you might have five or six or seven throughout that are
posted at the mini—city hall, things l1ike this, to try to
get people more educated, and try to get some police

protection in the area. And as you said, they would have

the neighborhood — vou know, pecple whe lived in that
neighbor-hood, or people who are seen 211 the time. Try to
do that. And I don't know — I don’t think it has ever been
tried up here. I don"t know. But that's an area that I
just wanted to bring out.

MARIGA JOMES: Just an addition to that,; what
currently the Boston Police Department is trying to

implement, and I believe that they have implemented in two

particular-areas on a pilot basis, is the sector integrity
concept. And what the sector integrity i=e, is that the same
officer will be in the same part of 2 particular
neighborhood, on a day—to—day basis, on their shift.

g So what happens is almost the same concept with
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sector integrity, is that the officer gets to know the
logistics of the nesighbeorhood. Also gets an opportunity to
build some form of relationship between the residents that
live in that particular neighborhood. I think the problem
currently for the Boston Police and the sector integrity
concept; is with the deployment issue. Is that it's a
proklem for Boston Police to keep the same officers within
the same neighborhood on a consistent basis.

LOuIs ELISA: I dont know what the problem 1is,
cther than the fact that they won't do it. Refore I
addressed the whole issue of integrity in the police
department, I didn't even say that — I now apologize if I
somehow befogged the is=ue by going too guickly, but I did
bring up exactly both those issues. That there is an issue
of Constitutional Civil Rights for a city to fail teo provide
access or the right to access, in my report, the public
enjoyment for citizens. And the other is the failure for
the police department toc uphold the Constitution and protect
the livese of the citizens of the Citv of Boston.

I aglso wanted to make a point with that — it was
the obligatiorn of the Attorney General of the C;mmnnwealth
under Mass. General Laws 12 Section 11 H to bring forward a
=suit to make sure those rights were being protected. And
that i= basically what that section azddresses iis=lf to in
the record. That Judge PFatthews remanded a case of the two
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gentlemen, who basically remanded to their Attorney General
to take actiom on it. ¥ mean, it is very succinct. He says
in his order — his order that these indictments be
dismissed. A copy of this méemorandum furnished te the
Attorney General, James M. Shannon, for such acts — and
restrained further, a reasonable search and seizure, by the
Eos=ton Folice Depariment.

Now, this decision was made in September of 1989,
and to date, there has been no action on the basis of the
Mass. Civil Rights Law to — in a sense to abate this
situation that still goe=s unabated. So, I mean, we have
worked this case. and the issues of race, and the issues of
gender, the issues of sexual preference and things, and the
concept of Civil Rights Law are very important. But the
basic is=sues of pecple being — having the right of safe
passage, Teeling safe and secure in their own environment.
Being able to enjoy the benefits of their taxes, or being
protected. Those basic rights are being denied. I mean,
somehow, someone has to say from =zome level of government,
that the S5tate has an cbligation toc do their job. And 1
guess that’s the point that I really want to ma;E.

A= far as the remedies, as relates to police
doing their jobs,; sector integrity or whatever it is,
whether they're walking or riding, if they don’'t respect the

basic rights of the people they are there to protect; if
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they don’t understand that to stop a2 person without
reasonable grounds for suspicioni to body search somebody:
to detain them: to arrest someone on something less than
probable cause, and destroy the guality of life that they
live now, and will live forever, because of that stop and
unlawful arrest. You know, unless they respect and somehow
we make them understand that, we are doomed to create ;
whole sector of our society, that has no respect Tor the
right or the process of law.

The most egregious loss in our society is that of
our young people black and white, who don’'t feel protected
by police. I have a 23—vyear old daughter, a i7—year old
dzughter, and a &—year old daughter. #And the two older
children do not feel that if their life was in jeopardy,
that they can turn to the police Tor protection. I don’'t
want the &—vye=ar old to grow up to feel that way. That is
the greate=st loss of any person. If you grew up in Brococklyn
—— voeu know what I'm saying. That no matter how bad things
were, how bad the gangs were in the fifties and sixties, any
time you were in Jjeopardy, veu would lock for that green and
white. You would look for that ceop, because yn; krnew that
she cr he would be there, and that you could get protection
with =sxfe haven.

Teday. 1f I asked the kid, where would you run
for protection. they would not run to a police station, they
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would run past it. And that is a major loss in our society,

-,

that our young people do not feel they have any place to
turn for protection.

DOROTHY JOMES: I would like to just add a —
going back a minute to the educational possibilities. I
agree with you when you say that there is no point in trying
to educats a bigot. But there are other areas of education
that carnm help. And I will give you just a very brief
example. When we desegregated the schools in Cambridgs,
there were =ome people on the street who would have liked to
act out and create .,problems.

We had first of all kind of short—circuited the

possihility of their success by having some work and some
=t=ff people out on the street, having identified them. But
there were a couple of young men who were out of school
themselwves and out of work, and just plain mad at the world.
You know how it gets. And they were harassing some of the
students, on & regular basis. And one of the things that we
had done with this staff sent out on the streets, was to
pducate them about the Btate Civil Rights Law. among other
things — on the possibilities. ;

They talked teo these young men, one of whom
decided well, maybe he’'d bettsr cdol it a bit, but his
friend, he didn't care what anybody did to him. So onz of

workers who knew him, knew his family, went by the houcse.
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Talked to his dad. Explained to his dad that, if this young
man didn’'t straighten up, he was going to find himself in
court on & Civil Rights charge. And poppa wasn’'t having
any, thank you. He straightened it out for us.

Education works in a lot of ways. And I think
it’s one of the — it’'s certainly not the answer. HNone of
these is the answer. It's one of the approaches we have to
use. And part of it is iletting people know that there are
these sancticns out there; that we can wuse them. £And that
pecple have bheen found guilty. As well as educating the
potential victims to the fact that there are rights for
them. BNow, who was it that I've cut off from getting the
Tioor when I started.

DORIS ARRIMGTONM: I don’t know,., but just for the
record, Dorothy. I think everybody agrees with the education
point. And vou might have_contributed that comment to the
wrong persons. It wasn’t Lounis who =said that education did
—— vou know, doesn’t work.

DOROTHY JOMES: Im sorry,; I thought — it
sounded like that.

LOUIS ELISA: —— Cambridge School sy;tem, I would
never think of saying education doesn’t work.

DORIS ARRIMGTOM: I just wanted to clarify that
Tor the record.

FHILIP PERLMUTTER: I think what Mr. Elisa said
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hkefore rings very true, and it's sad. If people don’t have
confidence in the police, we can’t educate people to have
confidence in police. It's the responsibility of the police
toe prove their credibility and reliability. That's what I -
— and that point is — 1it'=s there with any bureaucracy,
whether it’'s the police or hospital or what. If vyou don’t
have trust in it, that’es tragic. And you can't build that
by saying; hey. these are the complexities of the police
department or the hospital. Ye=, pressure has to be put on
them and lopk, it isn’t for me to throw roses at the NAARCP.
It'e record has been in that area. That’'s what I would want
to put my energy into, in pressuring the institutions. As
to cur differences on tactics, that's a comple» subject that
I doc not argue against what he overall said. I just don’t
want the — what 1 know to be so. People who are afraid to
wall ont.

And this I will give you a personal anecdote=.
I'm a generation before you, at lIeast in Brocklyn, which was
cnce all Jewish. By the I left it, or right atter. my
mather was the last Jewish woman in this tenement house. It
was the most —— at that time. Thess old Jewish:wnmen and
cld FPuertoc Eican women, scared out of their wit=s to go out
at night; because of the crimes. They would say, I don’t
want to — you know, I don’t know the answer for it, but 1
have no sympathy for toungh. lawless.kids. I say. you know,
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round them up and ship them out.

What I want to know is —

LOUIS ELISA: On the other hand, I hope we will
not telerate tough and lawvless cops.

FHILIF PERLMUTTER: #Ab=solutely. Absoclutely.

LOUIsS £ ISA: — because when we get to the
bottom line, we are going to find a lot of our friends, our
reers.  FPeople who =it in this roem. Our peers. Who are
going to be a part of the duse cause of the lawlessness that
exists in the communities throughout this country- We are
going to find that scome of our friends in banking. And I
daresay in the religious,. and in the industrizal community.
are very much a part of the problem. and not near the
sociution.

And so if we do not and cannot, which I am sure
no one does, tolerate and support any of the vioclence and
lawlessness that takes place in the major urban areas
throughout this Country, I hope we take = strong — as
strong an adveocacy view to s=t up a Rico Statute in this
State. To train and educaite the police about what their
responsibility is to uphold the Constitution an; Civil
Hights of a1l citizens.

To advocate, with the mayors and governors and
attorney generals, about their responsibility to make sure

that all citizens are treated with the =ame respect in terms
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of the Constitution and Civil Right=. And to create an
environment where we go after the real lawhreakers. The
people’s who gain and benefit from the murder, drugs and
poison that is within our urban communities. I hope you all
back me up.

FPHILIF PERLMUTTER: Amen.

SHEILA DECTER: Well, the only scary thing about
that i= the Rico Statute was originally meant for organized
crime, what —

LguIs ELISA: This is all —

SHEILA DECTER: —— right. No, no. If we now are
going to see it being used —

LOUIS ELISA: Misused.

SHEILA DECTER: Misused by businesses for
everything. That ha=s been one of our concerns about the
Mass. Civil Hights Statute. One of the real problems to
make sure the Statutes stays on course are used for what
they intended to be, ctherwise; you lose their ahility. And
the same thing is true with Rico. Is what — my concern is
to have a State Rico Law would be yvou would end up seeing it
used abusively against the people of color. An; so you’'ve
got to be really careful to make sure that the Statutes,
which are like elephant guns in their — vyou know, in their
content; are really only used against organized crime.
That's my only concern about a Statute as potentially
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difficult as that.

BOROTHY JONES: Alright. Normally,; I try to sum
up at this peoint, and I think Mr. Elisa, you just did that
for me. I am not going to try and top that. We have one
more point on our Agendsa,; the members of the Advisory
Committee have to plan =2 Campus Vieclence Project. And we
invite all of yvou who are sitting right there tc help &5 do
it in the next 13 minutes.

1 0UIS ELISA: I have to leave. 1 have to
apologize. But I would like to recommend that if there is =
parnel, that you talk with Frofessor Charles balker at New
England Schonl of Law. They had a panel yesterday on campus
violence that I understand was very intensive and sxtensive
in the scope of dealing with the issues.

DOROTHY JOMES: Where was he?

LOUIS ELISA: At the Mew England School of Law.
Professor Charles HWalker. His number is 451-D0010. Right?

DOROTHY JOMES: 00107

LaUIS ELIGA: Former fAcssistant Stzte Attornevy.

OQUTLINING CAMPUS WIBLENCE FPROJECT
{SFEAKERS WERE SFEAKING OVER ONE QNDTHE& - 3}

{khereupon, at the session was concluded.)
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