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Letter of Transmittal 

The President 
The President of the Senate 
The Speaker of the House of Representatives 

Sirs: 

The United States Commission on Civil Rights transmits this report, Prospects and Impact 
ofLosing State and LocalAgencies from the Federal Fair Housing System, to you pursuant to 
Public Law 98-183, as amended. 

This report stems from a comprehensive, on-going evaluation by the Commission of the 
implementation and enforcement of the Federal Fair Housing Amendments Act of 1988. It 
focuses on progress being made by State and local agencies to gain certification from the U.S. 
Department of Housing and Urban Development (HUD) to process Federal fair housing 
complaints, and the consequences if many agencies fail to be certified. 

The Commission finds that progress toward certifying State and local agencies since passage 
of the 1988 amendments has been minimal. In comparison to the more than 120 agencies 
participating in the Federal fair housing system in 1988, which processed 70 percent of the 
Federal caseload, only 14 agencies have been determined by HUD to have substantially 
equivalent laws. A large number of agencies are at risk of not being certified. 

With the impending September I3, 1992, deadline for certifying agencies grandfathered by 
the 1988 amendments, the Commission's research finds the prospects poor for preserving the 
traditionally important role of State and local agencies. Many agencies simply will not be able 
to meet HU D's substantial equivalency requirements by the deadline, and will drop out of the 
Federal system. Although a number of these agencies may qualify in time, short-term losses 
could cause a serious and unacceptable breach in Federal fair housing enforcement. Further, 
the Commission is not optimistic that such losses can be recovered in the long term. 

Unless decisive steps are taken to address this situation, people not only will be deprived of 
the stronger protections provided by the 1988 amendments, but also of the original protections 
of the 1968 Fair Housing Act. The recommendations contained in this report prescribe actions 
for advancing the certification of State and local agencies and for lessening the potentially 
harmful consequences of losing agencies from the Federal fair housing system. 

The Commission calls on Congress and the President, in their crucial leadership roles in 
Federal enforcement efforts, to adopt the Commission's recommendations and to encourage 
HUD to implement these recommendations. 

Respectfully, 

For the Commissioners, 

/"/ ./ 
(11.,c(;,.-2, t✓ t; (,l/ 

Arthur A. Fletcher 
Chairperson 
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Chapter 1 

Introduction 

Four years ago, Congress enacted the Fair Hous­
ing Amendments Act of 1988 in order to ex­
pand the rights of all Americans to fair and 

equal opportunities in housing and to establish a 
strong new system for securing these rights. The 
promises of this new law have yet to be realized and 
may not be in the foreseeable future. Full im­
plementation has been delayed because State and 
local jurisdictions that assist the Federal Govern­
ment in processing Federal fair housing complaints 
have been unable to enact fair housing statutes sub­
stantially equivalent lo Federal law and thus will be 
unable to continue processing Federal complaints 
after September 13, 1992. 

The need for the Fair Housing Amendments of 
1988 became clear over the course of 20 years' expe­
rience with existing Federal fair housing laws. The 
first major effort by the Federal Government to 
eliminate discrimination and promote fairness and 
equal opportunity in housing came with the enact­
ment of Title VIII of the Civil Rights Act of 1968. 
This act, proposed and debated in the wake of wide­
spread urban rioting in 1967, was conceived as "an 

essential and indispensable ingredient ... [to solving] 
the problems of American cities."1 Congress recog­
nized that fair and equal housing opportunities for 
all Americans were essential to advancing employ­
ment and educational opportunities. 2 

With its "heavy reliance" on conciliation and vol­
untary compliance/ however, the 1968 Fair Housing 
Act lacked an effective enforcement mechanism and 
amounted to litt1e more than a "toothless tiger."4 

Discrimination in every area of housing, such as rent­
als, sales,5 and mortgage lending,6 remained perva­
sive. Minorities remained segregated and highly con­
centrated in America's poor and undeveloped 
neighborhoods;

7 
the impact of this segregation has 

been seen most recently in the urban unrest in l.os 
Angeles and elsewhere. 

Convinced by mounting evidence and persistent 
lobbying that a stronger, more comprehensive hous­
ing law was necessary, Congress passed the Fair 
Housing Amendments Act of 1988 (FHAA). These 
amendments expanded coverage to persons with dis­
abilities and to families with children and completely 
revamped the fair housing enforcement system, es-

I14 Cong. Rec. 2274 (daily ed. Feb. 6, 1968) (Statement of Sen. Walter Mondale). 
2 The nexus between housing and educational opportunities was clearly stated in U.S. Commission on Civil Rights, Racial Isolation in 
the Public Schools, ()967)p. 21 I.: 

"The goals of equal educational opportunity and equal housing opportunity are inseparable. Progress toward the achievement of one goal 
necessarily will facilitate achievement of the other. Failure to progress toward the achievement of either goal will handicap efforts to 
achieve the other:· 

The report reeommended that consideration be given to legislation that would "prohibit diserimination in the sale or rental of housing" 
and "expand programs of Federal assistance designed to increase the supply of housing throughout metropolitan areas within the means of 
low- and moderate-income families." 
3 Leland Ware, Associate Professor of law. Saint Louis University, School of law, "New Weapons for an Old Battle: the Enforcement 
Provisions of the 1988 Amendments to the Pair Housing Act," Jan. 1992, p. 20 (hereafter cited as "New Weapons for an old Battle"). This 
report was prepared for the consideration of the Administrative Conference of the United States, a permanent, independent Federal 
agency. 
4 134 Cong. Rec. S10454 (daily ed. Aug. I. 1988), (statement of Senator Edward Kennedy). 
5 Ronald E. Wicnk, el al, Measuring Racial Discrimination in Amcn'aln Housing Markets: The Housing Markel Practices Survey 
(HUD, 1979), mimco. The Urban Institute and Syracuse University, Housing Discrimination Study: Synthesis, prepared for the Office of 
Policy Development and Research, U.S. Department of Housing and Urban Development, Aug. 1991, p. 33. 
6 Glenn B. Canner and Dolores S. Smith, "Home Mortgage Disclosure Act: Expanded Data on Residential Lending," Federal Reserve 
Bulletin(Nov. 1991), pp. 859-881. 
7 Douglas S. Massey and Nancy A. Denton, "The Dimensions of Residential Segregation, " Social Forres, Vol. 67, (1988), pp. 281-315. 



tablishing substantia11y stronger rights and remedies, 
a progressive system of judicial review, and tough 
new procedural standards. 8 

While strengthening the authority of the Federal 
Government's principal enforcement agent, the U.S. 
Department of Housing and Urban Development 
(HUD), Congress also sought to preserve the part­
nership with State and local governments, a partner­
ship which had been central to enforcement efforts 
prior to 1988. The creation of a system to refer Fed­
eral complaints to these agencies "recognize[d] the 
valuable role State and local agencies play in the 
enforcement process" and was designed to encour­
age legislative bodies to enact and enforce broad and 
efTective fair housing laws.

9 

Congress insisted that the intent of the Fair Hous­
ing Act be fully realized in al/jurisdictions, and man­
dated that only jurisdictions with laws "substantially 
equivalent" 

10 
to Federal law could process Federal 

fair housing complaints. In consideration of the 
complexities of this task, however, Congress 
"grandfathered" the 122 agencies participating in the 
Federal fair housing system as of I988, giving them 
up to 4 years to meet the substantial equivalency 
requirement. 

In the interim, only members of the newly pro­
tected groups of disability and familial status have 
obtained the superior rights and remedies provided 
by the new amendments. Citizens of most of the 
"grandfathered" States and localities, including the 
groups traditionally protected by civil rights laws, 
have been covered under typically much weaker 
State or local laws. Only with the expiration of the 
interim period on September 13, 1992, will Federal 
law protect all Americans equally. 11 

Can the goals of the 1988 amendments be fully 
realized? The Commission finds that progress to­
wards certifying State and local agencies has been 
minimal to date and is likely to fall far short of meet­
ing congressional expectations in the near future. As 
of June 1992, only 9 of the original 122 agencies had 
enacted substantially equivalent laws. Five others, 
which had not previously participated, joined the 
Federal system for the first time, bringing the total 
number of agencies with substantially equivalent 
laws to 14. It appears likely, moreover, that up to 50 
percent of the agencies which currently in the Federal 
fair housing system will not be processing Federal 
fair housing complaints after the September 13 

di
. . 12

dea me expires. 
A number of factors account for the extremely 

slow progress. The Commission finds that both 
HUD and the grandfathered State and local agencies 
seriously underestimated the technical complexities 
and political hurdles that had to be surmounted in 
order to enact substantially equivalent laws. HUD 
was slow to formulate specific standards for substan­
tial equivalency and to engage aggressively in assist­
ing jurisdictions in the certification process. State and 
local agencies and the political leadership in these 
jurisdictions were also slow to focus on the need for 
fair housing laws that conform to a high degree and 
in every respect to Federal law. Finally, Congress 
and the Administration, as the top national political 
leaders, have not actively supported States and local 
jurisdictions in the complex and often controversial 
task of developing and enacting strong new fair 
housing laws. 

The U.S. Commission on Civil Rights is deeply 
concerned that the promise of the 1988 Fair Housing 
Act will not be realized. 13 With the probable loss of 

8 Pub. L. 100-430 (1988); 42 U.S.C. § 3601-3619. The enforcement rnechanism consists of an administrative enforcement procedure and 
an unproved system which authorizes civil actions by private parties and the Attorney General. There is also an election provision which 
allows either of the parties to opt to have the action heard in Federal district court or through administrative hearings. Also sa:; "New 
Weapons for an Old Battle,·• p. 26. 
9 Robert G. Schwemm. Housing Discrimination l.Jlw andLitigation ~ew York, NY: Clark Boardman Callagham, 1991), p. 24-10 (here­
after cited as Schwemm, Housing Discrimination). See also 42 U.S.C. § 3610(1). 
10 U.S. Department of Housing and Urban Development, 1992 Programs ofHUD, May 1992, "Certification of Substantially Equivalent 
Agencies," p. 93. "For a State or local agency to be certified as 'substantially equivalent,' the Assistant Secretary for Fair Housing and 
Equal Opportunity must examine the law administered by the agency and review the agency's ability to administer the law, including con­
sideration of its enforcement activities. The agency's law and its procedures must meet specific criteria [i.e., provisions of rights and reme­
dies] established under the [Federalj Fair Housing Law." See also 24 C.F.R. § 115.3. 
11 As discussed below, the FHM provides an extension of 8 months, from January 13 to September 13, 1992, for agencies to become 
substantially equivalent. On January 13. IOI agencies were granted this extension by HUD. 
12 State and local agencies which can no longer participate in the Federal fair housing system can continue to apply for certification at 
any time. 
13 The Commission also expressed concern in two State Advisory Committee reports, U.S. Commission on Civil Rights, ImplaneatiDg 
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a large number of State and local agencies from the 
Federal system after September 13, HUD will be re­
quired to process their cases and assume other en­
forcement activities. Given budgetary uncertainties 
and the unique position of these agencies to serve 
their local communities, it is unclear whether HUD 
can fill the gap. Congress and the Administration 
must sec that HUD has sufficient resources to fully 
compensate for the loss of State and local support. 
Because some jurisdictions eventually will enact sub­
stantially equivalent laws and rejoin the Federal sys­
tem, HUD's burden will be most acute in the next 
one to two years. Fiscal relief needs to be full and 
immediate to avoid sustained damage to enforce­
ment efforts. 

With active support from Congress and the Ad­
ministration, HUD must continue aggressive efforts 
to help jurisdictions become substantially equivalent. 
Broad participation of substantially equivalent State 
and local agencies can greatly enhance effectiveness 
and efficiency of the Federal fair housing system. 

The Evolution of Title VIII 
As originally enacted, Title VIII protected indi­

viduals from discrimination on the basis of race, 
color, religion, or national origi'n,

14 
and by amend­

ment in 1974, on the basis of sex. 15 
It prohibits dis­

crimination in the sale or rental of a dwelling, 16 in­
cluding the negotiation of terms, conditions, or 
privileges, and in the provision of services or facili­
ties? It also prohibits discrimination in advertising 
that shows any pref erencc or limitation or makes the 

premises unavailable for showing; 18 blockbusting and 
coercion or other interference in a protected 
individual's rights; 19 and discrimination in financing , 20 
ofhousmg. 

Prior to 1988, Title VIII required HUD to seek a 
conciliation agreement between the parties21 only if 
an investigation revealed a pattern or practice of dis­
crimination and the Secretary decided to attempt to 
resolve the matter. Unless the investigation devel­
oped evidence of discrimination, an individual's only 
recourse was to bring a civil action in Federal court. 
However, if evidence of a pattern or practice of dis­
crimination was found, then HUD could refer the 
case to the Attorney General, 22 who could initiate a 
civil action. But the threat ofcourt action was a weak 
deterrent, since monetary awards to the victim were 
limited to actual damages, attorney fees, and court 
costs, and punitive damages of not more than 
$1,000.

23 

Not long after the enactment of Title VIII, the 
shortcomings of the statute became apparent to fair 
housing proponents. A report prepared for the Ad­
ministrative Conference of the United States indi­
cated that: 

In the years following the enactment of the Fair Housing 
Act, hundreds of private actions were adjudicated and a 
body of case law interpreting various aspects of the Fair 
Housing Act was developed. Despite these activities, advo­
cates of Fair Housing became increasingly disenchanted 
with the obstacles imposed by the lack of any meaningful 
enforcement authority at HUD and the severe yPiitations 
on the relief available to prevailing plaintiffs .... 

the 1988 Fair Housing Amendments Act. prepared by the Pennsylvania Advisory Committee, Apr. 1990, pp. 7-8, and U.S. Commis­
sion on Civil Rights, Shelter Issues in New Fork: The New Fair Housing Amendments and Western New York Public Housing, prepared 
by the New York State Advisory Committee. Aug. 1992, pp. 3-4. 
14 42 u.s.c. § 3604 (1988). 
15 Id. and !lousing and Community Development Act Amendments to the Fair Housing Act of 1974, Pub. L. No. 93-383, § 808(bXI), 88 
Stat. 6.H. 729 (1974). 
16 The statutory definition of dwelling is: IAJny building, structure, or portion thereof which is occupied as, or designed or intended for 
occupancy as. a residence by one or more families, and any vacant land which is offered for sale or lease for the construction of location 
thereon of any such building. structure, or portion thereof. 42 U .S.C. § 3602(Vlb Xl988). 
17 42 ll.S.C. § .,604(b) (1988). Sec also Smith v. Town of Clarkton, 682 F.2d 1055 (4th Cir. 1982); McDonald v. Verble, 622 F.2d 1227 
(6th Cir. 1980); United States v. Housing Authority of City of Chickasaw, 504 F. Supp. 716 (S.D. Ala. 1980). 
l8 42 U.S.C. § 3604(c)&(d) (1988). Sec also llolmgren v. Little Village Community Reporter, 342 F. Supp. 512 (N.D. Ill. 1971). 
19 Sec Zuch v. Hussey, 394 F.Supp. 1028 (E.D. Mich. 1975), atrd llDd remanded, 547 F.2d 1168 (6th Cir. 1977). 
20 Sec Harper v. llnion Saving Association, 429 P. Supp. 1254 (N.0. Ohio 1977); Laufman v. Oakley Bldg. & loan Co., 408 F. Supp. 489 
(D. Ohio 1976). 
21 24C.F.R .. § 10.U00(1991). 
22 Id. 
23 Fair Housing Act, Pub. L.90-284; Title VIII.§ 812. 82 Stat. 88, codified at 42 U.S.C.A. § 3612(cX1977), as amended 42 U.S.C. 
§ 36B(1988). 
24 "New Weapons for an Old Bat~lc," p. 25. 
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When HUD found discrimination and attempted 
to conciliate a resolution, HUD was successful about 
half the time. Further, HUD referred only 10 per­
cent of the cases it could not conciliate to DOJ, and 
few of the referred cases were pursued. In the 
Commission's l979 report on fair housing enforce­
ment, the Secretary of HUD commented on this di­
lemma: 

The lack of adequate enforcement power was the most 
serious obstacle to the development of an effective Fair 
Housing Program within HUD. Our present authority is 
limited to a purely voluntary process of conference, concil­
iation, and persuasion .... Simply put, "conciliation" all 
too often has proved an inadequate means of secU?£f 
compliance wit~ the substantive provisions of Title VIII. • 

The 1979 report, The .Federal Fair Housing En­
forcement Effort, also recognized that HUD needed 
stronger enforcement authority in order to ensure 
that citizens rights were fully protected under a Fed­
eral fair housing law. In essence, the Commission 
recommended that the 1968 fair Housing Act be 
amended to include stronger enforcement mecha­
nisms. 

In response to these concerns, Congress essen­
tially rewrote the enforcement provisions of Title 
VIII with the Fair Housing Amendments Act 
(FHAA) of 1988. Signed by the President on Sep­
tember 13, 1988,26 and taking effect on March 12, 
1989, FHAA created a more effective enforcement 
system

27 
by establishing stronger mechanisms for en­

forcing the law, including substantially greater mon­
etary awards available through judicial review. It 
empowered the Secretary of HUD to authorize the 

Attorney General to file a civil action seeking appro­
priate preliminary or temporary relief, pending final 
disposition of a complaint. Where the Secretary de­
termines that there is reasonable cause to believe that 
discrimination has occurred or is about to occur, he 
or she must immediately issue a charge on behalf of 
the complainant commencing a formal administra­
tive proceeding before an administrative law judge. 
The complainant or respondent may elect, however, 
not to proceed before an administrative law judge 
and instead to move the case to an appropriate Fed­
eral district court. 

In addition, the FHAA prohibited discriminatory 
housing practices in "dwellings" or structures occu­
pied or intended for occupancy as a residence by at 
least one family, including vacant land for sale or 
lease to be used for such a structure. The FHAA 
added prohibitions against discrimination28 based on 
handicap29 and families with children (commonly 
called familial status). 

30 
It specifies three important 

additional provisions that pertain to persons with 
disabilities: 1) It is unlawful to refuse to permit, "at 
the expense of the handicapped person, reasonable 
modifications of existing premises occupied or to be 
occupied by such person if such modifications may 
be necessary to afford such person full enjoyment of 

. ,,31
the premises. . . . 

2) landlords must make "reasonable accommoda­
tions" in rules, policies, practices, or services to af­
ford a person with a disability equal opportunity to 
use and enjoy a dwelling. 3) Multifamily dwellings 
first occupied after March 13, 1991, must be con­
structed so as to accommodate persons with disabili-

32 S• 1 • d • h FHAA 33
ties. evera exempttons o appear tn t e . 

25 U.S. Commission on Civil Rights, The Federal Fair Housing Bnforcement Bffort, Mar. 1979, pp. 5, 10. 
26 See "Remarks on Signing the Fair Housing Amendments Act of 1988," 24 Weekly Comp. Pres. Doc. 1140 (Sep. 13, 1988). 
27 42 U.S.C.A §§ 3610-3614(West Supp. 1992); and 24 §§ C.F.R. 100, 103-106, 109-110, 115, & 121 (1991). 
28 U.S.C.A. § 3604(f)(l)(Wcst Supp. 1992). 
29 Handicap is a (I) "physical or mental impairment which substantially limits one or more ... major life activities, (2) a record of such an 
impairment, or (3) being regarded as having such an impairment ... but such terms do not include the current illegal use of or addiction to 
a controlled substance ... "42 U.S.C.A. § 3602(h)(West Supp. 1992). 
30 Familial status means "one or more individuals [not yet 18] being domiciled with (I) a parent or another person having legal custody of 
such individual or individuals; (2) the designec or such parent or other person having such custody, with the written permission or such 
parent or other person." Pregnant women or individuals in the process of securing custody are accorded familial status. 42 U.S.C.A. 
§ 3602(k)(West Supp. 1992). 
31 Id.§ 3604(f)(3)(A). 
32 Id. 
33 United States v. Columbus Country Club, 915 F.2d 877,883 (3rd Cir. 1990), cert. deaied 111 S.Ct 2797 (1991). 
Bxemptions for the Elderly. Certain types of housing for the elderly are exempted from the familial housing provision so that living choices 
of older persons are not unfairly limited. To qualify for this exemption, three conditions must be met: 

I) housing provided under a State or Federal program determined by the Secretary of HUD to be specifically designed and operated to as-
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The FHAA also permits civil penalties to be Role of State and Local 
awarded by administrative law judges and Federal 
district court judges in order to "vindicate the public 
interest. "

34 
An administrative law judge can award 

civil penalties up to $10,000 for first-time offenders 
and up to $50,000 for respondents with three or 
more findings of discrimination during a 7-year pe­
riod, and a United States district court judge may 
award civil penalties up to $50,000 for first-time of­
fenders and up to $100,000 for repeal offenders. 35 

Where legal fees and costs arc involved, individuals 
may also be granted reimbursement for them. 36 With 
the strong enforcement mechanisms in place, victims 
of housing discrimination are receiving substantial 
settlements through litigation. 

37 

Agencies in Federal 
Enforcement Efforts 

Fair housing laws were implemented by State and 
local governments as early as 1950, and by the time 
the Federal Fair Housing Act was passed in 1968, 
approximately 60 jurisdictions had prohibited at least 
some forms of discrimination. 38 The act recognized 
the shared interests among Federal, State and local 
governments by requiring HUD to tum over fair 
housing complaints to any State or local agency that 
had a fair housing law "substantially equivalent" to 
the Federal statute. 

Nevertheless, in 1979 HUD only recognized 23 ju­
risdictions as substantially equivalent. This situation 
began to change, however, with the enactment in 
1979 of the Fair Housing Assistance Program 
(FHAP). 39 The FHAP authorized HUD's Office of 

sist elderly persons; 2) housing intended for. and solely oecupied by, persons over the age of 62; and 3) housing intended for, and oper­
ated for oecupancy by, at least one person 55 or older. To qualify for this latter exemption, these conditions must be met: (a) the existence 
of significant facilities and services specifically designed to meet the physical or soeial needs of older persons, or if the provision of such fa. 
cilities and services is not practicable. that such housing is necessary to provide important housing opportunities for older persons; and (b) 
that at least 80 percent of the units are occupied by at least one person 55 years of age or older per unit; and (c) the publication of, and ad­
herence to. policies and proeedures that demonstrate an intent by the owner or manager to provide housing for persons 55 years of age or 
older. Sec also B4 Cong. Rec.§ 10465-66 (daily ed. Aug. I, 1988). 42 U.S.C.A. § 3607(bX2)(West Supp. 1992). 

0-.vner l;'xcmption. Under limited circumstances, sales of single-family houses by an owner are exempt. An exemption is also available in a 
building not intended to be used by more than four families, if the owner lives in the building. 42 U.S.C. § 3603(bXl)&(bX2X1988). 

Religious and Prirntc (1ub /Jxcmptions. An exemption permits religious organizations to prefer persons of that religion in the sale or 
rental of noncommercial buildings, unless the religion prohibits membership on the basis of race. color, religion, or national origin. Private 
clubs also arc exempted if they provide lodging for a noncommercial purpose (incident to their primary purpose) that give a preference to 
their members. Id.§ 3607(a). 

Government J_ixcmption. FJ-IAA docs not limit any reasonable Federal, State, or local law restricting the maximum number of occupants 
for a dwelling. 42 U.S.C.A. § 3607(b)(West Supp. 1992). 

The act also allows an owner to make decisions after taking into account the conviction of individuals for the manufacture or distribution 
of illegal drugs. Id § 3607(b ){4). 
34 42 U.S.C.A. § 3612(g)(3) (West Supp. 1992). 
35 Id.§§ 36l2(g)(3) & 36l4(dXl)(C)(Wcst Supp. 1992). 
36 Id.§ 3613(c)(West Supp. 1992). 
37 There have been several very large awards and out-of-court settlements since the FHAA, several of which have exceeded $1 million. A 
Federal jury recently awarded the largest amount, $2.41 million, to a District of Columbia woman who was refused a rental apartment be­
cause she had children. The jury found a "pattern and practice" of bias by the company in rejecting families with children that applied for 
rental housing. The Washington Post. July 15, 1992. p. BI. 
38 By 1961. 17 States had banned at least some forms of discrimination in housing. Schwemm, Housing Discrimination, p. 3-11. 
39 Described in U.S. Department of Housing and Urban Development, /992 Programs ofHUD. p. 92 (hereafter cited as 1992 HUD Pro­
grams). Fair Housing Assistance Program (FHAP) (State and local Agencies Program). Nature ofProgram-Assists State and local agen­
cies that administer fair housing laws certified by the Department as "substantially equivalent" to Title VIII of the Civil Rights Aet of 
1968, as amended. Assistance includes support for complaint processing, training, technical assistance, data and information systems, and 
other fair housing projects. The program is designed to build coordinated intergovernmental enforcement of fair housing laws and provide 
incentives for States and localities to assume greater responsibility for administering fair housing laws. Appropriations implementing this 
program were first enacted for FY 80. Applicant Eligibility--Applicant agency must (I) be certified as "substantially equivalent" and (2) 
execute a written "Interim Agreement" or "Memorandum of Understanding" with the Department, describing the working relationship 
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Fair Housing and Equal Opportunity (FHEO) to 
provide financial assistance to "equivalent" agencies 
that agreed to process cases of alleged housing dis­
crimination referred to them by HUD. "Since then, 
the number of recognized State and local agencies 
has grown from 23 to [122]. And the percentage of 
the total national caseload of housing discrimination 
complaints that these agencies processed rose from 
less than 10 percent in 1979 to more than 70 percent 
in 1988. "

40 
Over a I 0-year period, HUD invested 

more than $30 million in building this successful in­
tergovernmental partnership, which, by promoting a 
careful division of work and cooperation among 
agencies, has enabled governments at all levels to 
secure resources available for fair housing enforce­

41
ment and other initiatives. 

State and local agencies enforce a variety of State 
laws and local ordinances that typically protect the 
rights of their citizens on the basis of race, color, 
national origin, sex, and in some jurisdictions, physi­
cal disability. Some of these statutes include admin­
istrative and punitive measures. Enforcement agen­
cies arc similarly diverse, varying greatly in size and 
composition of staff, budget, and scope and nature 
of responsibilities. Typically, the head of govern­
ment, usually the Governor or mayor, appoints com­
missioners to oversee the agency's operations and to 
hear cases. Staff members investigate complaints, 
work with various local entities (including law en­
forcement agencies and schools), serve as official li­
aisons to community and advocacy groups, and plan 
and develop initiatives to strengthen and protect the 
civil rights of persons in their jurisdictions. To 
illustrate the broad range of responsibilities and ac­
tivities of various Stale and local agencies, several 
representative agencies are described in appendix A. 

Most agencies spend a small but increasing part 
of their total resources on fair housing enforcement. 

From FY 1987 through FY 1990, the agencies as­
signed only about one-fifth (median values of 18 to 
20 percent) of their total staff to fair housing. 42 This 
is also reflected in the portion of the total budget 
devoted to fair housing-from 10 to 16 percent for 
the median agency. Typically this amounted to two 
full-time staff members assigned to fair housing en­
forcement. 

With passage of the 1988 Amendments, State and 
local FHAP agencies have continued to handle a sig­
nificant portion of the total case load. In calendar 
year 1989, FHAP agencies received 3,222 complaints 
under Title VIII, approximately 45 percent of all 
HUD complaints. Although the relative share of 
cases handled by agencies declined to 42 percent in 
FY 1990, this figure still represents a substantial por­
tion of the total housing enforcement case load.

43 

Some of the ways State and local fair housing laws 
may impact on Federal fair housing law are summa­
rized by Robert G. Schwemm: 

As a rule, the remedies provided by a State or local fair 
housing law to private victims of discrimination are inde­
pendent of their remedies under Federal law. The Federal 
statutes were not intended to preempt State and local fair 
housing statutes, and Title VIII specifically preserves any 
law of a State or political subdivision of a State ... that 
grants, guarantees, or protects the same rights as are 
granted by this title. The victim of housing discrimination, 
therefore, may file separate Federal and State law claims 
for the same unlawful act without ~ing forced to choose 
between Federal and State remedies. 

A key exception to this rule arises if a State or 
local law is substantially equivalent to Title VIII. 
"Then a housing discrimination victim who files an 
administrative complaint with HUD under Title VIII 
will be required first to pursue the claim in a State or 
local agency."45 A complainant remains free, how-

between the agency and the appropriate HUD Regional Office of Fair Housing and Equal Opportunity. LegalAuthority-Fair Hous­
ing Act (42 U.S.C. § 3601 ct seq.) (1988). 
40 "New federal Fair Housing Approach Endangers A Relationship That Works," Governing, Commentary By Steven J. Sacks, (August 
1989) p. 82. Steven J. Sacks is the fonner director of the Federal, State and lDcal Programs Division, U.S. Department of Housing and 
Urban Development. 
41 Ibid. 
42 See table I.I. Median values are cited in this report for many of the statistics on the State and local agencies responding to the 
Commission"s Fair Housing Survey. The median is a useful statistic to examine the typical value of some number across all agencies. Its 
primary defect is also its greatest strength--it docs not fully reflect the effects of a few agencies reporting very large or small values. This 
makes the median a very appropriate statistic to use when it is believed that there are reporting errors in some survey responses. 
43 C.alculated from figures in HUD, The State ofFair Housing /9.90(Novcmber 1991), p. 6. The drop in the proportion of cases handled 
by FHAP agencies is due to the addition of two new protected classes in 1988, which are covered almost exclusively by HUD. 
44 Schwemm. /lousing Discrimination, p. 30-2. 
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TABLE 1.1 
Smte and Local Agency Budget Overview (median values) 

No. of 
agencies FY 1987 FY 1988 FY 1989 FY 1990 

Fair housing staff 47 2 2 2 2 
Fair housing budget 43 $38,400 $80,250 $50,638 $68,261 
Percent of total staff 

assigned to fair housing 47 18 18 20 18 
Percent of total budget 

assigned to fair housing 43 10 10 16 15 
Cases received (total) 47 3,156 3,121 3,123 2,702 
Cases closed (totals) 47 2,477 2,670 2,866 2,453 

Source: U.S. Commission on Civil Rights, Survey of State and Local Human Rights Agencies on the Federal Fair Housing 
AmendmentsActof 1988, 0MB #3035-0022 (December 19901. 

ever, to bypass the administrative process entirely 
and file direct court action without first exhausting 
Stale or local rcmcdics.46 

The resolution of a complaint "by a State or local 
fair housing agency under State or local law does not 
preclude a subsequent Title VIII suit, and its [deci­
sion] may not even be admissible as [evidence] in the 
Federal proceeding. However, the facts discovered 
by a State agency in the course of its investigation 
may be used by the parties in their Federal suit. "

47 

Furthermore, if a Stale court, as opposed to a State 
or local agency, decides the claim, then its judgment 
and in particular, the Stale court's findings of fact, 
may not be disturbed on appeal in a subsequent Fed-
eral court proceedmg. 

. 48 

Although most housing discrimination complaints have 
been based on the Federal statutes, there are major reasons 
why a particular complainant may wish instead to proceed 
under a State or local fair housing law. Using the State 
procedure may be more convenient and less expensive than 
filing a Federal lawsuit, especially if it involves a simple 

45 Ibid. 
46 Such action may be filed pursuant to 42 U.S.C §§ 3612-3613 (1988). 
47 Schwemm, Housing Discrimination, p. 30-3. 
48 Ibid. 
49 Ibid. 

administrative complaint that can be initiated without a 
lawyer and that will be investigated and prosecuted by [the 
agency's] staff. Furthermore, the factfinder in a State or 
local agency may be perceived as more sympathetic to civil 
rights claims than is HUD.

49 

Because the agency is located in the community, 
the staff is usually more knowledgeable about hous­
ing conditions and other elements of the local envi­
ronment than their HUD counterparts. For example, 
they would be more likely to know of actions taken 
by local housing or business establishments to cir­
cumvent the law. 

Sometimes there are substantive advantages in fil­
ing with State or local agencies. Some State and local 
laws bar discrimination on a variety of bases, not 
included in Title VIII, such as age, marital or welfare 
status. "In addition, a State statute may be subject to 
narrower exemptions or provide more effective sanc­
tions than the Federal laws. For example, a State 
may revoke or suspend a defendant's real estate Ii-
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cense if he 1s found guilty of housing discrimina­
tion. "50 

Certification of State and Local 
Agencies 

The 1988 amendments reaffirmed and further 
codified the Federal Government's commitment to 
using State and local agencies in Lhe enforcement of 
Federal fair housing law. Underlying this relation­
ship is the fundamental principle that each agency 
must operate under a law and in such a fashion as to 
make the agency's effect "substantiall<i equivalent" 
lo that intended by the Federal statute.· 

1 

To meet the substantial equivalency requirement, 
agencies must first satisfy criteria set forth in the 

3
FHAA52 and in HU D's regulationi implementing 
the FHA~ and then_ formally apply for cert_ification4
by HUD. The Assistant Secretary for Fair Hous­
ing and Equal Opportunity (AS/FHEO) was desig-

50 Ibid .. p..~0-4. 
51 42 U.S.C.§ 3610(1)(3.)(A.)(1988). 
52 42 U.S.C.A. § 3610(1)(3.)(West Supp. 1992). 
53 24 C.F.R. §§ 115.2 & II 5.3(1991 ). 

nated by the Secretary of HUD to implement the 
FHAA with respect to certification of agencies55 and 
to make all certification decisions. 56 

HUD's Office of General Counsel (OGC) pro­
vides assistance to FHEO in carrying out its respon­
sibilities in the area of substantial equivalency certifi­
cation. That office provides legal reviews of 
legislation sent by the agencies requesting substantial 
equivalency certification. 57 

Foil owing precedent established prior to 1988, 
HUD requires each agency seeking certification to 
pass two tests. First, HUD determines "whether the 
law, administered by the agency, on its face," pro­
vides rights, procedures, remedies, and judicial re­
view that are "substantially equivalent" to those of

58Title VIII. In making this determination of sub­
stantial equivalency, HUD applies detailed criteria 
set forth in the Final Rule.59 Second, the regu1ations 
require that an agency's "current practices and past 

54 The application for certification must include: the fair housing law which created the agency and any regulations and directives issued 
under the law; the organization of the agency; agency funding and personnel; agency data demonstrating that the "current praetiees and 
past performance" comply with the performance standards established in the regulations; and any other information the official wishes to 
include. 24 C.F.R. § I 15.5(a)(l991). 
55 42 U.S.C. § 3535(d)(l988). Also s~ HUD-FHEO, "Substantial Equivalency Activities of the Department of Housing and Urban De­
velopment." Paper, Mar. 5. 1992. See app. E. 
56 Under the fl I AA. "The Secretary may delegate any of bis functions, powers, and duties to such officers and employees of the Depart­
ment as be may designate ...." 42 U.S.C. § 3535(d)(l988), The actual delegation appears in 24 C.F.R. § II 5. l(aX3Xl991). 
57 For a detailed discussion of the certification activities conducted by OGC and FHEO, see HUD's "Substantial Equivalency Activities" 
Paper, Mar. 5, 1992. app. E. 
58 Prior to the FHAA. the regulations were similar except that they did not have the phrase "administered by the agency." 24 C.F.R. § 
I 15.2(a)(1988). 
59 24 C.F.R. § 115.3(1991 ). According to a letter from the former General Deputy Assistant Secretary for FHEO, "If the Assistant Secre­
tary determines, after application of the criteria that a state or local fair housing law, on its face, fails to provide rights and remedies ..." 
the agency is given a written notification which may include suggested changes in the law. The agency has at least 15 days to submit "data, 
views. and arguments" in support of its position and to request a conference. If after the agency bas provided additional information or 
changes, "the Assistant Secretary still is of the opinion that the law, on its face, fails to provide rights and remedies ..." then the State or 
local agency is informed in writing that certification is denied. Thomas D. Casey, former General Deputy Assistant Secretary for Fair 
Housing and Equal Opportunity. letter to Joseph Heck, Executive Director, Beloit (Ml) Equal Opportunity Commission, June 23, 1989. 
[Seea/so24C.F.R.§ 115.7(a)&(b)J. 

Five of the criteria apply to rights and remedies. First, an enforcement body must be authorized to receive and process complaints. The 
agency's governing statute must provide that the complaints be in writing; that the agency acknowledge the filing and advise the complain­
ant of the time limits and choice of forums; that the agency give prompt notice to persons accused of discriminatory practices, advising 
them of procedural rights and obligations; and that respondents may file an answer. 

Second, the enforcement body must be delegated comprehensive authority to investigate and conciliate complaints of discrimination, in­
cluding the authority to issue subpoenas. Procet.-dings must commence within 30 days of the complaint's receipt. The investigation must be 
completed within 100 days unless impracticable. If the agency is unable to complete the investigation within 100 days, the parties are to be 
notified in writing of the reasons for the delay. The final administrative disposition must occur within one year, unless impracticable. Any 
conciliation agreement must be subject to agency approval, and it must be made public unless: the parties agree otherwise and the agency 
determines that publication is unnecessary lo further the purposes of the law. The investigation/conciliation responsibility and the timing 
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performance [must] demonstrate that, has not been 
in operation, the law in fact provides ri§!1ts and rem­
edies that arc substantially equivalent." 

If on its face the law provides rights, remedies, 
procedures, and the availability of judicial review, 
but it has not been in cITcct, or the appropriate State 
or local agency has not been in operation, for a suffi­
cient time to permit demonstration of compliance 
with the performance standards in the Final Rule, 
HUD enters into an Interim Referral Agreement for 
a period of up to 2 years. During this time, HUD 
may refer complaints to the agency to allow it to 
build a track record adequate for HUD to monitor 
and assess performance.61 

The concept of certifying State and local agencies 
that handle fair housing complaints is not new. Both 
the original version of Title VIII and the FHAA re­
quire HUD to refer complaints to State or local 
agencies that have fair housing laws substantially 
equivalent to the Federal statute.

62 
Before 1988, 

HUD had regulations spelling out a "recognition" 
system for jurisdictions with "substantially equiva­
lent" fair housing laws.63 Although the term "recog­
nition" was replaced by the term "certification" with 
the enactment of the FHAA in 1988, the concepts 
detailed in HUD's 1989 regulations remained consis­
tent with the previous requirements.64 The require­
ment that the State and local recipients of referrals 
from HUD have "substantially equivalent" laws and 
ordinances providing "substantive rights" is also 
present in both sets of regulations.65 

Defining Standards of 
Substantial Equivalency 

Ten agencies told the Commission that HUD 
could be flexible in its standards of substantial equiv­
alency. 

66 
For example, the representative from the 

State human rights agency in Michigan wrote: 

requirements highlight an anomaly of the regulations. The requirement for comprehensive authority for conciliation and investigation 
illustrates the significance of the two processes in the resolution of claims. However, the regulations do not provide detail about the ade­
quacy of the investigation and conciliation processes, whereas time standards are spelled out in detail. 

Third, the law may not place burdens on an individual that may unreasonably "discourage the filing of complaints...." HUD's regulation 
provides three examples of such unreasonable burdens: I) the use of a time limit for the filing of a complaint, specifically less than 180 days 
after the occurrence or termination of the discriminatory practice; 2) provisions that proscribe testing, or impose costs, criminal penalties, 
or fees in connection with the filing of complaints; and 3) a requirement that a losing complainant pay the attorney's fees. 24 C.F.R. 
§ l 15.3(aX1991), and HUD mooting, Nov.26.1991. 

Fourth, the law cannot contain exemptions that substantially reduce the FHAA's coverage of protected housing. 42 U.S.C. § 3603(1988) 
generally provides the housing accommodations covered by the statute. 

Fifth. the law must be "sufficiently comprehensive in its prohibitions to be an effective instrument in ... carrying out" the FHAA's pur­
poses. The law "must afford administrative and judicial protection and enforcement of the rights" under the FHAA. The agency must be 
able to seek prompt temporary relief, if necessary. in order to protect the rights of the complainant, pending resolution of a case. It must 
be able to issue subpoenas and to grant damages. injunctive or equitable relief, and assess a civil penalty. 24 C.F.R. § 115.3(aX5Xl991) for 
a detailod list of prohibitions that arc required to be in the agency's legislation. These include: (I) a refusal to sell or rent or negotiate; (2) 
discrimination in the terms, conditions, or privileges of sale or rental or the provision of services or facilitates; (3) advertising that indicates 
a preference or discrimination; ( 4) falsely representing the unavailability of a dwelling; (5) coercion of or interference with a person in the 
exercise or enjoyment of rights grantod under the FHAA; (6) blockbusting; (7) financial discrimination; and (8) the denial of access to mul­
tiple listing services. 

Other relief includes actual damages or a civil penalty. An agency may arrange to have judicial determination with costs of the complaint 
paid by the agency. For other equitable relief, the regulations require an agency to "be specifically authorized to seek relief in a court." The 
distinction between the two provisions could not be explained by HUD. Agencies are prohibited from transferring decision-making au­
thority to nongovernmental entities. 24 C.F.R. §§ I 15.3(bXIXiii) & (bXl)(ivX1991). 
60 24 C.F.R. § I 15.2(bX199l)(cmphasis added). 
61 See Id. C.F.R. § 115.11. 
62 42 U.S.C. § ]6l(Xf); 24 C.F.R. § 115(1991). 
63 49 Fed. Reg. .U046-50. (1984). 
64 54 .fed Reg. 3232. (1989). 
65 Sccgencrally42 ll.S.C. § 3610(c)(1988); 42 U.S.C.A. § 36IO(f)(West Supp. 1992); 42 U.S.C. § 3610(c)(I988). 
66 In the Commission·s survey of State and local agencies, 10 expressed such views. These include Michigan; Jacksonville, Pinellas 
County, and Tampa. FL; Kentucky; Minneapolis, MN; South Dakota; Utah; California; and King County, WA. 
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We believe that HUD can certify our agency, at least for 
those portions of the laws for which we are currently certi­
fied and that other means, such as contractual or through 
a viable work sharing Agreement could resolve any re­
maining concerns related to the extension of the coverage 
provided for under the Federal Fair Housing Act. It is our 
view that ''substantially equivalent" does not mean 100% 
or identical. We believe HUD needs to approach this mat­
ter from a similar standpoint. [W]e would implement the 
30 day, 100 day requirement, one year time frames and 
notification under Federal law which is not a part of 
Michigan's law .... We do report to HUD the reasons for 
not meeting the 100 days [the requirement to process com­
plaints] .... We do not believe that absence of these time 
frames from State law should prevent us from being con­
sidered substantially equivalent. However, even if we have 
no such certification or contract with HUD, it is our posi­
tion that claimants will not suffer any loss or redress or 
protection of their rights as provided for under State laws. 
Michigan law plus this Department's policy to advise 
claimants of their rights [and) remedies under the Federal 
law enforcee, by HUD represents, we believe, are adequate 
safeguards. 

South Dakota responded lo the Commission Sur­
vey: 

The Division cannot pay for [the) legal representation of 
[the] Charging Parties; hence, we (cannot] allow attorney's 
fees. The remedies cannot be granted as mandated by 
HUD. We have made provisions to ensure [that] the 
Charging Parties' [rights] are protected by the process and 
[that they] receive compensatory remedies. [fhe] concern is 
that in trying to reconcile HUD's requirements with what 
can be done under South Dakota law it will be so confus­
ing. charging parties will get discouraged. IisUD so far has 
shown little willingness to grant exceptions. 

67 Michigan, Commission Survey, Q. Sb, p. 15. 
68 South Dakota, Commission Survey, Q. Sb, p. 15. 
(I) King County, WA, Commission Su,vcy, Q. Sb, p. 15. 

In King County, Washington, the agency re­
sponded that cases not conciliated by the agency 
could be "taken over by HUD." According to the 
agency's response to the survey, dual-filing cases with 
HUD and partial-processing by agencies could allevi­
ate some of the problems for jurisdictions not able to 
meet substantial equivalency: 

HUD could ... allow cases in which reasonable cause is 
found by [the agency] and ... are not conciliated [to] be 
taken over by HUD at that point and all further processing 
[can he] handled by HUD (i.e., the filing of a charge, elec­
tion of forums, proceedings in court, etc.). The cases are 
dual-filed so this process can be done easily. The Charging 
Parties' rights could be protected because a charge can he 
filed by HUD under 42 U.S.C. 3610. Election of a forum 
can take place. Charging Parties always have the ability to 
file in court under the Federal Fair ~using Act and so 
have access to a private cause of action. 

Defining "substantially equivalent" is not a simple 
matter. The statutory term is "relatively open­
ended. "7° Neither the statute nor the legislative his­
tory-either the 1968 or 1988 laws-attempt to de­
fine the tenn. The tenn requires that the agency law 
and practice provide essentially the same protection 
(and, in many cases under the regulations, precisely 
the same protection) as under the FHAA. 

The statute and regulations noted above are ex­
plicit in including the requirement that both the "fa. 
cial" and "in operation" provisions be independently 
satisfied.

71 
State and local laws must specify the same 

rights, remedies, procedures, and judicial review pro­
tections available under Federal law, and must fully 
enforce those provisions,

72 
before a substantial 

equivalency can be granted. 
73 

Therefore, State and 

70 Dennyv. Hutchinson Sales Corp., 649 F. 2d 816,819 (10th Cir. 1981). 
71 The 1988 regulations provided: Such a determination requires examination and an affirmative conclusion by the Assistant Secretary on 
two separate inquiries: (a) [w)hether the State or local law, on its face, provides rights and remedies for alleged discriminatory housing 
practices which are substantially equivalent to the rights and remedies provided in the Act, and (b) whether the current practices and past 
performance of the ... agency charged with administration and enforcement of such law demonstrates that, in operation, the State or local 
law in fact provides rights and remedies which are substantially equivalent to those provided in the Act. 24 C.F.R. § 11 S.2(1988). 
72 The State or local law must, among other things, provide for an enforcement body to receive and process complaints, delegate to the 
enforcement body comprehensive authority to investigate complaints, not place any excessive burdens on complainants that might dis­
courage the filing ofcomplaints, prohibit discrimination in fair housing sufficiently to carry out the intent and purposes of the FHAA, and 
provide for the "judicial protection and enforcement of the rights embodied in the law." Id§§ 115.2-115.3. 
73 The regulations ra:iuire that a "request for recognition under this part may be filed with the Assistant Secretary by the State or local of­
licial having principal responsibility for administration of the State or local fair housing law." Id§ 115.5. 

Some have referred to the Title VIII regulatory requirement for substantially equivalent laws as a certification, e.g., The Fair Housing 
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74 

local laws, when considered in the context of their 
administrative, regulatory, and judicial structure, 
must, in every respect, convey the meaning and in­
tent of the Federal Fair Housing Act and the Final 
Rule. 

It is appropriate for HUD to ac.cept variances in a 
jurisdiction's statute provided other provisions (e.g. 
regulations, directives, and rules) fully compensate 
for such statutory deficiencies. Although statutory 
provisions, per sc, do not guarantee that the mean­
ing and intent of a government's legal decisions will 
be fulfilled, they are more likely to be effective than 
alternative nonstatutory means, such as administra­
tive guidelines and regulations. Therefore, in judging 
whether statutory deficiencies are satisfactorily re­
solved, HUD must be reasonably confident that sub­
sequent evaluation of the law in operation can deter­
mine that the intent of the Fair Housing Act is being 
reali1.ed. 

The FHAA must be vigorously and uniformly ap­
plied in all jurisdictions and for all protected classes. 
Thus, it is essential that HUD not relax the stan­
dards that it used up until January 1992 to evaluate 
requests for ccrtification.

75 
As of January, HUD 

properly insisted that State and local laws replicate 
to a high degree the Federal law in all respects. 

Temporary Referral and 
Extension Procedures 

Recognizing that most agencies would need to re­
vise their existing housing laws in order to meet the 
new requirements in the FHAA, Congress provided 
a 40-month transitional period (until January 13, 
1992) during which "grandfathered" State and local 

agencies could continue to receive referrals of HUD 
complaints.

76 
During this period, referrals of com­

plaints were made only with respect to those matters 
for which an agency previously had been certified 
(i.e., race, color, religion, national origin, and sex 
cases). Complaints based on new areas of coverage 
(e.g., familial status and handicap) were not referred 
to these agencies, since Title VIII recognition of the 
agencies did not include these areas. 

77 

By providing a 40-month grace period, Congress 
sought to maintain the Title VIII referral system 
while giving previously recognized agencies an op­
portunity to bring their laws into substantial equiva­
lency with the FHAA. 

78 
The FHAA also allowed 

HUD to extend for up to 8 months the grandfathered 
status of the 122 agencies if exceptional circum­
stances existed which prevented them from becoming 
substantially equivalent by January 13, 1992.

79 
In 

discussing certification compliance, a congressional 
report noted that: 

In order to provide a reasonable transition period for 
States to adjust to the new law, agencies currently certified. 
. . will continue to remain certified for 40 months. This 
allows most jurisdictions sufficient time to conform their 
laws to the new Federal standards so that they may remain 
certified. The Committee recognizes that some jurisdictions 
may need additional time because of the infrequency of 
legislative sessions, and the Secr~tary may grant an addi­
tional 8 months for this purpose.

8 

Agencies receiving such extensions, therefore, 
have until September 13, 1992, to receive Interim Re­
ferral Agreements under the FHAA. 

In October 1991, the Assistant Secretary for Fair 
Housing and Equal Opportunity published the cri-

Amcndmcnls Act of/988: The Second Generation ofHousing, 42 Vandcrb11t L. Rev., 1049, 1069 (1989). While the practical effect of 
the HUD regulations made the provisions the same as the certification under current law, it is inappropriate to refer to the old require­
ments as a certification. The old regulations themselves did not use the term "certification.•• Moreover, to use the term ignores the fact that 
the determination existed only through the regulations, and not from the statute. 
74 The regulations continue the existing substantial equivalency requirements but specify that laws must contain the Title VIII statute of 
limitations; extend to familial status and handicap, cover the same practices (including coercion, intimidation, threats, and interference); 
permit judicial enforcement; grant actual damages; permit injunctive relief; and award punitive damages or provide for civil penalties. 24 
C.F.R. §§ I 15.3, I I 5.3a (1991 ). In addition. the Final Ruic established performance standards to review the efficacy of procc::edings and in­
vestigation (Id. 115.4); procedures for certification application (Id.§§ 115.5-115.8); and procedures for conferences (Id. § 115.9) and interim 
referrals (Id. § 115.11 ). 
75 It appears that HUD adhered closely to the standards specified in 24 C.F.R. Part 115. 
76 42 U.S.C.A. § 3610(f)(4)(West Supp. 1992). S«also24 C.F.R. § I 15.6(dX1992). 
77 24 C.F.R. § 115.6( d )( 1991 ). Some agencies received contracts from HUD to investigate complaints involving handicap of familial status 
provided their laws covered these areas. 
78 42 U.S.C.A. § 36l0(f)(4)(Wcst Supp. 1992). 
79 Id. 
80 H.R. Rep. No. 711. 100th Cong., 2nd Scss .. al 35 (1988). 
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tcria he would use lo grant the 8-month extension.81 

Under these requirements, an agency must show that 
substantial efforts have been made to have laws or 
ordinances amended in accordance with the FHAA 
and must also receive a legal analysis from HUD.

82 

As of March 6, 1992, HUD had extended the 
deadline for meeting the substantial cquivalency re­
quirements for 96 agcndcs. Thirteen agencies were 

- 81not grante d extcns10ns. 

A Double Standard of Justice 
Since enactment of the 1988 amendments, mem­

bers of the new protected classes of familial status 
and disability and all individuals not living in a juris­
diction covered by one of the grandfathered agencies 
have been afforded the full rights, remedies, proce­
dures, and judicial review provisions of the Federal 
law. Members of the original, prc-1988 classes of 
race, color, national origin, religion, and sex, on the 
other hand, who arc covered by a grandfathered 
(FHAP) agency, have been afforded only those pro­
tections prescribed by State or local law. 

In a large number of jurisdictions that have 
FHAP agencies, State or local laws are substantially 
weaker than the current Federal law. As noted 
above, to date only nine of the grandfathered agen­
cies have substantially equivalent laws in place, and 
none of these have yet demonstrated their equiva­
lence in operation. Thus, in nearly all jurisdictions 
with FHAP agencies, diff ercnt standards of justice 
apply to the "new" and "old" protected groups. And 
members of the original protected groups typically 
have weaker protections in areas with FHAP agen­
cies than in areas served directly by HUD. For ex­
ample, in such States a person with a disability or 
family with children can receive punitive damages 
and counsel fees under Federal law, whereas such 

provisions are typically not available to a member of 
the other protected classes. 

African Americans, Hispanics and members of the 
other previously protected groups, having fought 
hard for the 1988 amendments, are understandably 
impatient for the double standard that has applied to 
them these past 4 years to end without delay. As put 
by Ms. Penda Hair, an attorney with the NAACP 
Legal Defense Fund in Washington, D.C.: "Our con­
cern is that African Americans in places like Jackson­
ville, FL, have no remedy because the certified 
agency there can only conciliate. I don't want that 
situation to persist for another eight months. "

84 
She 

also said that "victims of housing discrimination 
would be better off if they had access to Federal rem­
edies even if the Federal system is backed up, because 
some State and local agencies have no ability to pro­
vide relief. "

85 

To address the double standard problem, HUD 
institut~ a s~cial procedure for han?ling agencJ 
complamts dunng the 8-month extens10n period. 
Under the procedure, an agency that received the ex­
tension continued to process Federal complaints as 
before until it determined that reasonable cause ex­
isted to believe a violation had occurred. In the event 
the agency found reasonable cause, the parties to the 
complaint were to be apprised of the rights and reme­
dies available under Federal law and could opt to 
have their case referred to HUD for processing. If the 
case were referred back to HUD and it agreed with 
the agency's finding of reasonable cause, HUD then 
assisted the agency in seeking to resolve the com­
plaint through conciliation.

87 
Should conciliation ef­

forts fail, the case was brought into HUD's system 
and processed as other HUD cases. 88 

The Commission believes that this double stan­
dard in applying the Federal Fair Housing Act ought 
to expire as planned on September 13, 1992, as pre-

81 Gordon II. Mansfield. Assistant Secretary for Fair Housing Equal Opportunity, U.S. Department of Housing and Urban Develop­
ment, letter to Agency Director{s), State and local Human Rights/Relations Agencies, Oct. 30, 1991, p. I. 
82 Ibid., and Fair llousing Adnx:atc. Fair I lousing Council, No. 9, Nov.-Dec. 1991, p. 2. 
83 J,air llousing and Fair Lending. Vol. VII. No. 10, Apr. 1992, p. 13. West Virginia, originally denied an extension, has since signed an 
Interi~ Referral Agreement. The original deadline for requesting an extension was Jan. 13, 1992. By that date, 101 agencies were granted 
extensions. By March 1992. five of those agencies bad received Interim Referral Agreanents. 
84 Fair Jlousi11g-Fair Lending, vol. VII, no. 6. Dee. I, 1991, p. 3. 
85 Ibid., p. 4. 
86 _Ibid .. pp. 2. l The new procedure was worked out with the NAACP Legal Defense and Education Fund, the National Association of 
Hwnan Rights Workers, and the International Association of Official Human Rights Agencies (IAOHRA), whose membership includes 
fair housing agencies. 
87 Ibid. 
88 Ibid. 
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scribed in Lhc FHAA. In areas lhal do nol have sub­
stantially equivaJcnl laws by then, HUD, State and 
local governments, private organizations and mem­
bers of the public should make a concerted effort to 
enact strong laws that provide the same protection 
and enforcement as Federal fair housing statute. 
Broad support al all levels of government and from 
the communities they serve is essential lo fully realiz­
ing the fair housing goals of the 1988 amendments. 

Monitoring Agencies During the 
Interim Period 

During lhc 8-monlh extension period (January 
13-Scplcmbcr 13, 1992), HUD monitored the prog­
ress and activities of the remaining 96 agencies with 
extensions. The 14 agencies that already have In­
terim Referral Agreements were also monitored with 
respect lo progress in meeting FHAA's "opera-
. I" . 89tlona requirements. 

The Funded Programs Division at HUD's head­
quarters and the Program Services Branches in the 
regions had the primary responsibility for monitor­
ing. The Director of the Funded Programs Division 
indicated that regional staff would also have more of 
a role in assessing agency compliance with "opera­
tional" requirements in the certification process dur­
ing the 8-month extension pcriod.

90 
As of January 

1992, when the extension preriod began, however, 
specific guidelines and procedures on how to direct 
these activities had not been dcvclopcd.

91 

According lo lhc director of Lhe Funded Pro­
grams Division, FHEO was to make "an assess-

ment" of the progress and status of the agencies 
under extension in July 1992. The Assistant Secretary 
would then determine what measures could be taken 
to assist the agencies in becoming substantially 
equivalent by September 13, 1992.92 

Agencies Not Granted 
Extensions 

The 16 agencies that did not have extensions for 
certification no longer processed complaints for 
HUD.93 According to FHEO's General Deputy As­
sistant Secretary, these agencies either did not estab­
lish "exceptional circumstances" or did not apply for 

. 94 
an extension. 

Six of the 16 agencies are located in HUD's Re­
gion V. For many of the residents, the closest city for 
filing complaints in person is Chicago, a distance of 
40 to more than 100 miles.

95 
Five HUD regions have 

at least one agency that has been denied an exten­
sion.96 In Region X (Seattle), which is nearly 50 per­
cent minoritr and has a large non-English-speaking 
population,9 two out of seven agencies have been 
denied extensions and none has an Interim Agree-

98 
ment. 

In light of the September 13, 1992 extension deadl­
ine set by the FHAA, the Commission is greatly con­
cerned that only 14 agencies nationally have Interim 
Referral Agreements and that not a single agency 
was officially certified as of January 13, 1992. With 
16 agencies already out of the Federal fair housing 
system, a major issue is how many of the remaining 

89 Leonora Guarraia, General Deputy Assistant Secretary to the Assistant Secretary, Office of Fair Housing and Equal Opportunity, 
HUD Meeting. Jan. 21, 1992. 
90 Marcella Brown, Director, Funded Programs Division, Office of Fair Housing Assistance and Voluntary Programs, HUD Meeting, 
Jan. 21. 1992. 
91 Ibid. 
92 Mareella Brown, Director. Funded Programs Division, Office of Fair Housing Assistance and Voluntary Programs, telephone inter­
view, June 23. 1992 (hereafter cited as Brown Telephone Interview, June 23). 
93 As of January 1992, 13 agencies were denied extensions and 4 agencies did not apply for an extension. Of these 17 agencies that either 
were denied or did not apply for an extension, West Virginia now has an Interim Referral Agreement. 
94 Leonora Guarraia, HUD Meeting, January D, 1992. The 13 State and local human rights/relations agencies denied extensions include 
Nevada (Region IX), West Virginia (Region III), Oregon (Region X), South Dakota (Region VIII), Alaska (Region X), Anchorage (AK) 
(Region X). District of Columbia (Region III). and Danville (IL), Urbana (IL), Bloomington (IL), Hazel Crest (IL), Park Forest, (IL), and 
Beloit (WI) (Region V). "Current Status of State and local Human Rights Agencies' Requests for Extensions and Request for Certifica­
tion," Jan. U. 1992. This list was provided by Marcella Brown, Director, Funded Programs Division, HUD Meeting, Jan. 21, 1992 (here­
after cited as "Current Status of Stale and local Agencies"); and lauretta Dixon, Supervisory Equal Opportunity Specialist, Funded 
Programs Division. Office of Fair I lousing and Equal Opportunity, telephone interview, Jan. 28, 1992. 
95 The six agencies arc: Bloomington. Danville, Hazel Crest, Park Forest, and Urbana, IL. and Beloit, WI. 
96 Regions Ill. V. Vlll. IX. and X. 
97 U.S. Bureau of the Census. 1990 Census Summary. (PHI-3 [AKI). 
98 See IH.l!Ys Extensions Granted Chart, Jan. 1992, app. B. 

13 

https://miles.95
https://dcvclopcd.91
https://pcriod.90


96 agencies granted extensions will qualify for agree­
99 

ments. 
This report evaluates the consequences for en­

forcement of the Fair Housing Act if the majority of 
the 122 State and local jurisdictions are not certified 
by HUD in 1992, and makes findings and recom­
mendations to assist the Administration, Congress, 
and State and local governments in fulfilling the 
mandate of the 1988 ame11dmcnts. While the legal 
responsibility to enforce fair housing under the new 
law rests with HUD, the moral responsibility to 
meet the challenge of fair housing enforcement must 
be shared by government at all levels. 

As part of the research for this study in 1990, the 
Commission surveyed 129 State and local human re­
lations/rights age11cics nationwide to collect informa­
tion on their efforts to incorporate provisions of the 

FHAA into their fair housing laws. 100 Eighty-seven 
agencies returned the survey. 101 The survey asked 
agencies about l) their experiences in obtaining certi­
fication; 2) whether they had requested certification, 
as well as their current certification status; 3) the like­
lihood that proposed legislation would be substan­
tially equivalent; 4) whether they had protections dif­
ferent from the Federal law; and 5) the impact of 
such differences on ensuring the rights of complain­
ants. 

Research also included field interviews of HUD 
staff at headquarters and in 6 regions (III, IV, V, VI, 
VII and IX), and representatives of various State and 
local agencies staff, private fair housing advocacy 
groups, Boards of Realtors, and business groups con­
cerning their involvement in the certification process. 

99 According to the Director of the Funded Programs Division, the 96 remaioiog agencies are continuing to work on their legislation in 
order to become substantially equivalent. At the agencies' request, HUD bas provided techoical assistance. Assistance bas included review­
ing the Office of General Counsel's legal analysis with the agencies, testifying at legislative hearings, and attending State and local meetings 
with staff. According to the Director, HUD staff have visited every State and local agency in Regions I, III, V, VII, IX, and X, and re­
cently attended the Tri-Regional Conference in Chicago. "None of the remaining 96 agencies has indicated that it cannot make the Sep­
tember 13, 1992 deadline for certification,.. she said, adding that "None bas fallen out of 'the extension pool."' Brown Telephone 
Interview, June 23. 
100 In December 1990, as part of its fair housing study, the Commission sent 129 State and local agencies a survey concerning their opera­
tions. staff. and budget, complaints processing procedures and data, their certification activities, and their overall fair housing program. 
Seven of the 129 agencies were not FlIA Ps. but actively pursued certification. U.S. Commission on Civil Rights, Survey ofState aad .local 
Human Rights Agencies on the Federal Fair Housing Amcndmt:11ts Act of1988, 0MB #30.t5-(X)22 (December 1990) (hereafter cited as 
Commission Survey) App. C. In addition to the survey, the agencies also were asked to submit copies of their respective laws/ordinances, 
regulations, their organizational chart, proposed legislation to meet substantial equivalency with the amendments, their reamt AnnualRc­
port(s), and the FHAP agreement with HUD, where appropriate. Sa:iapp. C. 
!Ol Although 87 agencies returned the survey, the Arlington (VA), Human Relations Commission, which was newly established, could not 
report comparable data. Thus, the total survey responses analyzed included 86 agencies. 
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Chapter 2 

Obstacles to Certification and Prospects for Success 

With only nine Stale and local agencies obtain­
ing Interim Referral Agreements by the origi­
nal deadline, it is important to know why 

more agencies did not succeed in obtaining certifica­
tion. Although Congress allowed up to 4 years for 
agencies lo attain certification, numerous obstacles 
have impeded the process, especially during the ear­
lier stages. 

Before the certification process began, there were 
indications that State and local agencies would en­
counter obstacles in their State legislatures and local 
governing councils to gel substantially equivalent 
laws passed. In response to HUD's proposed regula­
tions for implementation, published in November 
1988, several agencies and other organizations ex­
pressed concerns over HUD's requirements for sub­
stantially equivalence. Comments published in the 
Hnal Rulc1 identified five major areas of concern: 
(I) Should procedures in fair housing laws of States 
and localities be required lo mirror the FHAA or 
adhere to a more flexible standard'! (2) Should an 
agency be certified that docs not protect all of the 
classes protected by the FHAA'! (3) Should building 
codes and laws or ordinances administered by other 
agencies be considered in determining the adequacy 
of the law'! (4) Should State or local fair housing 
laws be required to include an exemption from dis­
crimination based on familial status for housing of 
the elderly'! ( 5) Should State and local agency en­
forcement mechanisms be re~uircd to be substan­
tially equivalent to the FHAA'! 

Several comments suggested that time limits, pro­
visions requiring notification lo complainants and 
respondents, and similar procedural criteria are in-

I 54 Fed. Reg. U76. Jan. 2-'. 1989 (hereafter cited as Final Ruk:). 
2 Id. 
3 Id. at U77. 

appropriate, burdensome, and may require substan­
tial amendments to current laws or ordinances. 3 

HUD responded that the procedural aspects con­
tained in the Proposed Rule are essential to provid­
ing adequate protection to parties in a complaint, 
and that the absence of such protection would sub­
stantially weaken a fair housing law. 

Some agencies also urged that the Final R ulc 
allow for State and local agencies to be certified even 
if their laws do not cover the new classes of persons 
protected by the FHAA, so long as the agencies meet 
all other requirements for recognition. HUD re­
sponded that the legislative history of the FHAA 
supports the proposed regulation that coverage of all 
protected classes is essential to a substantial equiva­
lency certification.

4 

Several jurisdictions indicated that it is "onerous 
and inconsistent" with State and local fair housing 
enforcement procedures to require States and locali­
ties to mandate accessibility requirements for new 
construction that are substantially equivalent to sec­
tion 804(f) of the FHAA. 5 They noted that in most 
areas, building code ordinances and mechanisms are 
not part of fair housing enforcement, and that en­
forcement of these requirements is not handled in the 
same manner as fair housing cases. 

6 
However, HUD 

responded that the legislative history of the FHAA, 
and particularly the discussion of the importance of 
the States' and localities' involvement in the im­
plementation of new construction accessibility re­
quirements, supported their position that local con­
struction requirements be included as part of the 
HUD certification process. 

4 Also sec. /louse ofR1..prcscnlati1·cs Rcport 100-71 on the Fair Housing Amendments Act of 1988, June 17, 1988. "If an agency cur­
rently certified on the day before the date of enactment does not provide anti-discrimination protection for the new covered classes, handi­
cap and familial status. the Committee docs not intend for complaints involving such classes to be referred to those agencies. Jurisdiction 
over these complaints would remain with 1 H l D. until the agency is certified as substantially equivalent for the new classes." 
5 Fina/Ru/cat .'277. 
6 Id. 
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Many comments objected to the requirement that Also under§ I 15.3(a)(i)(ii)(iii) and (iv) potential difficulties 

certified agencies administer a fair housing law that 
provides the same protection for housing for older 
persons as those contained in the FHAA. Some 
pointed out thal as a result of this proposed require­
ment, their fair housing laws would have to be 
amended lo limit existing protection for families 
with children in order to obtain ccrtification.

7 

A major concern was the ambiguity of HUD's 
definition of "substantial equivalency." Initially, 
HUD indicated that in order to be substantially 
equivalent, Stale and local laws merely had to "mir­
ror" the Federal law by incorporating HUD's Final 
Rule and the Federal Fair Housing Act. State and 
local agencies strongly objected to this approach to 
obtaining substantial equivalency. The agencies im­
plied that HUD should be flexible in interpreting 
substantial equivalency. This dispute was com­
pounded by the fact that nowhere is the term explic­
itly defined. 

In 1988, in a letter to HU D's Office of General 
Counsel, the executive director of the Missouri Com­
mission on Human Rights expressed his concerns 
about meeting certification requirements: 

Generally, while it appears the proposals under Part 115 
[F'inal Ruki were well intended, the ability or inability of 
FHAP agencies to meet the revised certification require­
ments could result in the destruction of FHAP. As I re­
viewed Part 115, I could not help but wonder how many 
State/local agencies would first decide to take the risk of 
opening statutes/ordinances in order to meet the proposed 
standards. 

Further anxiety is added lo my concern based on our expe­
rience in Missouri, wherein our most recent successful ef­
fort to revise the Missouri Human Rights Act (1986), re­
sulting in HUD certification, look approximately five 
years. Missouri's experience in conjunction with the length 
of time it has taken lo obtain the sorely needed revisions to 
Title VIII suggest forty or forty-eight months may not be 
adequate. 

may be created at the State/local level by requiring specified 
processing time frames in the statute/ordinance. Although 
the intent is to provide a permissive time guide, it should be 
recognized that at least for now Title VIII is beyond the 
time frame debate; since permissive time frames are part of 
the Title VIII law. My concern focuses on the possible bur­
den this requirement may place on State/local agencies in 
the event efforts are made to make specified time frames a 
requirement rather than a guide. A required time frame, 
with sanctions other than a mere reporting stipulation for 
exceeding the period, could place a "chilling" effect on the 
manner in which the law is applied and its potential effec­
tiveness. Since time frames can be and are a part of certified 
agencies' Memorandums of Understanding with HUD, it 
would appear unnecessary tr include time frames as a sub­
stantial equivalency criteria. 

In a December 6, 1988, letter to HUD, the execu­
tive director of the Pennsylvania Human Relations 
Commission explained that Pennsylvania "is reluc­
tant to abandon its time-tested investigative proce­
dures and reporting format that it believes to be more 
effective than those recently prescribed by HUD."

9 

He indicated that many substantially equivalent 
agencies use a particular format because they have 
existing court precedents and legislative directions 
and mandates that tell them that this is acceptable to 
them, and another form may not be. 

10 

In 1990 the assistant director of the Pennsylvania 
Human Relations Commission explained: 

Our agency operates under the Pennsylvania State law. [In 
addition to housing] it covers employment and public ac­
commodations too. There is insensitivity by HUD to our 
requirements. Where our law conflicts with HUD's proce­
dures, our feeling is that State procedures should follow. 
We only ask that HUD respect [Pennsylvania's] history and 
legal framework. In Pennsylvania, mental and physical 
handicaps are covered. We cannot pull out a section to 
conform with HUD. [It is] ... politically impossible to just 
make changes [in the law] ... , on House Bill 1925 [the 
revised law] ... The issue is 'substantially equivalent' v. 
'substantially identical.' Marpe they are worded differently 
... but they mean the same. 

7 Id. at 3278. The .Final Ruic was revised so that State and local fair housing laws may include an exemption for housing for older per­
sons in order to consider their needs, as stipulated in section 807 of the FHAA. 
8 Alvin A. Plummer, Executive Director, Missouri Commission on Human Rights, letter to Office of General Counsel, U.S. Department 
of Housing and Urban Development, Dec. 6, 1988, pp. 3-5. 
9 Homer Flo}d. executive eirector, Pennsylvania Human Relations Commission, as·cited in U.S. Commission on Civil Rights, Im­
plementing the 1988 Fair Housing Amendments Act, prepared by the Pennsylvania State Advisory Committee, Apr. 1990, pp. 7-8. 
10 Ibid. 
11 Louise Enclay, Assistant Director, Pennsylvania Human Relations Commission, Harrisburg, PA, interview, Sept. 25, 1990. 
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The director of the housing unit al the same lack of Technical and Legal
agency reiterated: Assistance 
We are a multifunctional agency operating under a codi­
fied law that covers housing, employment and public ac­
commodations. We arc fighting battles all over again. Now 
we have to change the law that is already good .... Why 
can't wct'arallcl rights in Stale and Federal courts? Why 
mirrod 

These slalemcnls indicate that these agencies antici­
pated problems early in the certification process. 

The Commission survey responses identified sev­
eral significant obstacles that innuenced agencies' 
ability to obtain certification in a timely manner. 

• State and local agencies encountered problems 
in making statutory revisions. Although all 86 agen­
cies reported having to amend their present law in 
order lo be substantially equivalent, 48 said pros­
pects for including certain criteria for adequacy of 
law were "poor" or "uncertain." Thirty-five jurisdic­
tions that had already amended or were in the pro­
cess of amending their law said that the amended 
law did not or would not have all of the rights, pro­
cedures, remedies, or judicial review criteria specified 
in FHAA. u Seven agencies cited "political" factors 
affecting the passage of the legislation. 

14 

• Fourteen agencies reported receiving "inade­
quate" or "im..:orrect" technical guidance or assis­
tance from HUD regarding the certification pro-

15 
cess. 

• Eight agencies reported a need for outside 
legal assistance lo draft a fair housing law. 16 

• Thirty-five local agencies reported the need for 
"enabling legislation" before they could apply for 
certification, meaning that the State law must pass

17
before a city ordinance can be considered. 

• Four agencies reported that a State court rul­
ing was expected to or had likely affected its ability 
to carry out certain required Federal provisions. 18 

To meet the criteria of the FHAA, all State and 
local governments wishing to continue their partici­
pation in the Federal fair housing system had to re­
vise their existing laws and ordinances. These juris­
dictions must address as many as 65 different criteria 
established by the FHAA and HUD's implementing 
regulations: a very large, complex, and often politi­
cally difficult undertaking. Ironically, some of the 
agencies with the strongest fair housing laws in the 
land have experienced the greatest difficulty in con­
forming those laws to the FHAA. Having broadly 
defined rights and strong enforcement mechanisms 
already, these agencies were reluctant to open up 
their current laws to review and revision. They asked 
why provisions in their laws that were similar but not 
identical to provisions in the FHAA were not "sub­
stantially equivalent." They asked why the intended 
effects of some of FHAA's provisions could not be 
realized through administrative as opposed to statu­
tory means. Given the difficult issues raised by such 
questions, it was absolutely essential to many agen­
cies to receive technical assistance and clear and spe­
cific guidelines from HUD as they attempted to re­
vise and draft fair housing amendments that would 
meet the "substantially equivalent" requirement. 

Technical Assistance from HUD: 1988-1990. 
A significant number of agencies surveyed by the 
Commission indicated that the guidance and techni­
cal assistance received from HUD was inadequate 
during the early stage of the certification process 
through 1990. 19 Of the 86 agencies responding to the 
Commission's survey, 56 sought or were offered tech­
nical assistance from HUD, while 30 said they had 
not sought or been offered such help. Thirty-two re­
ported telephone inquiries with HUD staff about the 
process, 15 said they had received written documents 
(usually a copy of the fair housing law), and 29 re-

12 Raymond Cartwright. Director. I lousing Unit, Pennsylvania Human Relations Commission, Harrisburg, PA, interview, Sept. 25, 
1990. 
13 Sec Agencies with Amended Legislation by Region with Poor or Uncertain Prospects for Meeting Certification Criteria, app. D. 
14 These include Charleston, WV; Maryland; Washington; West Virginia; Springfield, MO; Colorado; and North Carolina. 
15 These 14 include Cambridge, MA; Massachusetts; Rhode Island; Pennsylvania; Philadelphia, PA; Maryland; Broward County, Lee 
County, and Tallahassee, FL; Beloit and Madison, WI; Iowa; Kansas; and South Dakota. 
16 These include New Haven. CT; Delaware; Harrisburg and Reading, PA; Kentucky; Jacksonville, FL; Urbana, IL; and Omaha, NE. 
17 These include Boston and Cambridge, MA; Huntington, WV; Prince George's County, MD; Durham, Winston-Salem, and Greens­
boro. NC; Broward County, Lee County, Pinellas County, and St. Petersburg, FL; and Madison, WI. 
18 These include Boston, MA; Beckley, WV; Kansas City, MO; and St. Joseph, MO. 
19 The appointment and confirmation of the Assistant Secretary of FHEO did not occur until November 21, 1989, approximately 2 years 
after the passage of the FHAA. 
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ported attending at least one HUD-sponsored con­ other St~e and local laws to see what has been passed and 
rejected.ference on certification. 

Fourteen agencies indicated that HUD's efforts 
to assist them were inadequate or inappropriate. 
Other agencies reported that assistance was minimal, 
that they were only told to have their ordinances 
"mirror" the new fair housing law,

20 
and that their 

attempts to secure information were not "fruitful. "21 

For example, the executive director of the Penn­
sylvania Human Relations Commission informed 
the Commission that: 

The Pennsylvania Human Relations Commission has 
made efforts ... to secure HUD assistance unsuccessfully. 
... In order to utilize the interest [in certification], a state­
wide conference was ... scheduled in 1989 for enforcement 
agencies in Pennsylvania ... [The] HUD Chief [Regional] 
Counsel in the Philadelphia Regional Office withdrew the 
HUD attorney ... at the last moment, for "budgetary" 
reasons ... Even informal discussions have produced no 
assistance. as most staff arc ~mable to discuss the criteria 

2
with any degree ofcertainty . 

The agencv finally applied for certification in Octo­
ber 1991. 2.r 

Reflecting a common complaint that HUD had 
not provided substantive guidance as to what flexi­
bility might be granted in applying criteria for sub­
stantial equivalcncy, the housing unit supervisor at 
the Philadelphia Human Relations Commission 
stated: 

We do not know the intent of HUD in the certification 
process .... We have not received any written guidance on 
certification and none is forthcoming. There has not been 
an attempt on the part of HUD to give assistance. We are 
basically using the Final Rule [as a guide] and receiving 

In 1990, the director of the Illinois Department of 
Human Rights (IDHR), 25 raised concerns about 
substantial equivalency and the lack of assistance 
from HUD: 

As you may or may not be aware, the drafting and passage 
of the Illinois legislation was the result of a combined effort 
of the regional HUD staff, local fair housing organizations, 
realtors, local agencies, traditional civil rights organiza­
tions, contractors and State agencies. Given the commit­
ment and expertise of the committee of lawyers who 
drafted the Illinois legislation. we at the Illinois Depart­
ment are amazed and greatly chagrined by your assessment 
that the Illinois legislation is not substantially equivalent to 
the Federal law. Part of our concern stems from the fact 
that the Illinois drafting committee attempted to obtain 
from HUD as much direction as we could through re­
peated conferences with attorneys from HUD's General 
Counsel's office to ensure IDHR's full compliance with 
HUD's substantial equivalency requirements. Because of 
HUD's reluctance or inability to define what it meant by 
''substantial equivalency," and because of HUD's refusal to 
provide FHAP agencies with the assistance necessary to 
better ensure our achievement of substantial equivalency or 
to review and assess proposed amendments prior to their 
introduction to State legislatures or city councils, Illinois, 
therefore, went forward with legisl!Jion which we deter­
mined would mimic the Federal law. 

The Illinois Department of Human Rights originally 
applied for certification in October 1989 and applied 
for an extension in October 1991.

27 

Although HUD's involvement in the certification 
process was limited and slow in developing in the 
early stages, at least some of the regional offices were 

20 Sec. for examples. Broward Count;; FL. Commission Survey, and New York State, Commission Survey, Q. 2, p. 5. 
21 Sec. for examples. Maryland, Pennsylvania. Iowa, and North C.arolioa., Commission Survey, Q. 2, p. 5. Also see Dallas HUD/FHAP 
Conference. May I. 1991. pp. 1-18 (hereafter cited as Dallas FHAP Conference). These national conferences, which are sponsored by 
HUD for State and local FHAPs. cover a broad range of relevant issues and topics. At the conference. both North Carolina and South 
Carolina State directors reported minimal assistance from HUD. These were two of the first States to receive Interim Referral Agreements; 
however. the directors attributed their "success·· to networking with different interest groups in their State rather than to HUD. 
22 Homer C. Ployd. executive director. Pennsylvania Human Relations Commission, Commonwealth of Pennsylvania, Harrisburg, Com­
mission Survey. Attachment B. Responses. Aug. 10, 1990, pp. 2-3. 
23 U.S. Department of Housing and Urban Development, Receipt of Requests for Certification per 24 C.F.R. 115.5, Nov. I, 1991 (here­
after cited as HUD. Requests for Certification. Nov. l. 1991), 
24 Rachael Lawton. housing unit supervisor. Philadelphia (PA) Human Relations Commission, interview, Sept. 24, 1990. 
2S Joyce E. Tucker. (former} Director. State of Illinois. Department of Human Rights, letter to Gordon Mansfield, Assistant Secretary 
for Fair I lousing and Equal Opportunity. U.S. Department of Housing and Urban Development, May 23, 1990. 
1.6 Ibid. 
IT U.S. Department of Housing and Urban Development, Receipt of Requests for Certification per 24 C.F.R. 115.5, Dec. 13, 1991 (here­
after cited as HUD. Requests for Certification. Dec. 13, 1991). 
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actively involved in the certification process from the 
beginning. For example, one agency in Region IV, 
the Escambia-Pensacola Human Relations Commis­
sion in Florida, reported in the Commission survey 
that it found the assistance from the Atlanta Re­
gional Office "beneficial": 

The Director and Fair Housing Compliance person [at the 
Human Relations Commission] has attended all Tri-re­
gional Conferences .... Telephonic assistance has been 
rendered. HUD has provided our agency with copies of . 
. approved Fair Htmsing State laws for review. Telephonic 
response from Region IV has been wost beneficial and 
[they have been] very cooperative .... 

Other FHEO offices in the regions reported 
working with "their" FHAP agencies early in the 
process. For example, the regional director for Fair 
Housing and Equal Opportunity in Philadelphia 
(Region III) discussed his region's involvement: 

[W]e had a FHAP conference .... We had one in Septem­
ber 1990 ... and we went over the requirements for sub­
stantial equivalency. And [the FHAPS] indicated they 
wanted closer advice, so the regional counsel, at my urg­
ing, requested of the General Counsel permission to pro­
vide seminars fo!, localities who wish to become substan­
tially equivalent. 

9 

In 1991 the Fair Housing and Equal Opportunity 
regional director in Region VII (Kansas City, KS) 
spoke on his involvement with certification: 

I am pro-certification in this region. We have 16 FHAP 
agencies.... If none of those 16 agencies are certified, the 
entire workload would have to be handled by my staff, and 
I do not have the staff to address that magnitude of work. 
I am a member of the Advisory Committee that has been 
meeting periodically ... where we have been addressing 
issues involving certification and case processing and other 

kinds of positions, trying to identify how we can best ac­
commodate the continuation of the FHAP program. 30 

Although the amendments passed in 1988, HUD 
did not fully establish a formal policy on providing 
technical assistance to the agencies until 1990. How­
ever, during the early period of the certification pro­
cess, at least one HUD document articulated the 
Department's responsibilities regarding technical as­
sistance to State and local agencies. In July 1989, 
Thomas D. Casey, then General Deputy Assistant 
Secretary for Fair Housing and Equal Opportunity, 
issued a memorandum to FHAP agencies and the 
regional directors outlining HUD's responsibility to 
provide technical assistance during the certification 
process. It stated: 

Because the expertise for the administration and enforce­
ment of fair housing laws rests with the Office of FHEO, it 
is our responsibility to provide expert advice and guidance. 
An agency should be able to get from FHEO the informa­
tion and assistance it needs to maintain its certification 
with respect to matters of administrative enforcement. The 
Region should provide technical assistance freely and con­
tinuously to assist the agencies in bringing their procedures 
and performance into full conformity with our require-. 31 
ments r,or certifi1cat1on. 

This memorandum never became formal policy. It 
thus appears that through 1990, HUD's involvement 
in the certification process was largely informal, and 
technical assistance to the agencies was neither con­
sistent nor coordinated. 

Technical Assistance from HUD: 1990-Pres­
ent. In 1990 the Office of Fair Housing and Equal 
Opportunity took the first steps to develop a formal 
and more proactive plan to assist the agencies in the 
certification process. The turning point for HUD ap­
pears to have come during the FHAP/HUD confer­
ence in Baltimore. A year later, the General Deputy 
Assistant Secretary for the Office of Fair Housing 

28 Escambia-Pensacola (FL) Human Relations Commission, Commissioo Survey, Q. 2, p. S. The tri-regional Conference includes Re­
gional IV (Atlanta). Region V (Chicago) and Region VII (Kansas City, KS) 
29 Barry Anderson. Regional Director, Office of Fair Housing and Equal Opportunity, Region Ill, Philadelphia, interview, Part I. Nov. 
19. 1990, p. 40. 
:lO Moyd May. Regional Director. Office of Fair Housing and Equal Opportunity, Region VII, Kansas City, KS, interview, Apr. JO, 1991, 
p. 20. 
31 Thomas IJ. Cosey, former General Deputy Assistant Secretary for FHEO, letter to All Regional Directors for FHEO, and to 
Grandfathered State and Local Agencies, PD-89-1, Technical Guidance on Annual Performance Review (APRs) of Grandfathered State 
and local Agencies, PD-89-1. July 14, 1989. 
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and Equal Opportunity reviewed the efforts resulting 1991].... In addition, we have had at least six national 
conference calls. from the Baltimore confcrcncc:n 

The purpose of this report today is to talk about the activi­
ties and accomrJishmcnts of the Fair Housing Agency Ad­
visory Councir • , , .. The Council , .. was created after 
the Baltimore conference because of the need for us (HUD 
and FHAP) to work together and to identify common is­
sues and to try lo move forward in ... accomplishing the 
mission that we have been talking about ... which is en­
forcing fair housing for all. The existence of this Council is 
itself a concrete illustration of our conference theme, en­
forcing fair housing for all. Together we can open doors .. 

At the FHAP Policy Conference in Baltimore (in February 
1990), ... the idea [developed] of creating an Advisory 
Council as a means of improving the working relationship 
between the department and the agencies participating in 
the Fair Housing Assistance Program. We recognized that 
a more formal structure was needed to facilitate frequent 
and candid dialogue between the department and those 
State and local agencies which by statute or contractual 
arrangement, shared with us the responsibility for (im­
plementation) of the Fair Housing Amendments. The 
Council is composed of representatives from the FHAP 
agencies, (stafl) from HUD Regional Offices, as well as 
headquarters staff at HUD. We have met three times [in 
June I, 1990, December 14, 1990, and March 12, 

At our first meeting, June 1, 1990, the Council identified 
five major areas of concern. These were certification, case 
processing procedures, FHAP funding principles, FHAP 
regional training, and planning .... More importantly, the 
Council has engaged in substantive discussion and research 
which have had a direci impact on FHAP policies, proce­
dures and management: 

4 

On October 6, 1991, the Office of Fair Housing 
and Equal Opportunity formed the Funded Pro­
grams Division, which includes the FHAP and other 
funded fair housing programs. The Funded Pro­
grams Division coordinates certification activities be­

35 
tween FHEO and the Office of General Counsel. It 
reviews all requests made by State and local agencies 
for certification and makes written recommendations 
for appropriate action. 

36 

In May 1991, to expedite the certification process, 
the Office of General Counsel delegated the responsi­
bility to review (but not approve) local agencies' pro­
posed legislation to the regional counsels.

37 
During 

the same month, the Assistant Secretary of FHEO 
established a Program Services Branch in each of the 
regional offices. The regional branches were formed 
to address the overall needs, concerns and operations 

32 Leonora Guarraia. Dallas FIIAPConferencc. Apr.30.1991, pp. 30-31. 
33 Later renamed Fair I lousing Agency Advisory Work Group. 
34 Ibid. 
35 Lauretta A. Dixon. Supervisory Equal Opportunity Specialist, Funded Programs Division, Office of Fair Housing Assistance and Vol­
untary Programs. telephone interview. Nov. 15, 1991 (hereafter cited as Dixon Telephone Interview). The Division includes three major 
fair housing programs: FllAP. the Fair Housing Initiatives Program (FHIP) and the Certification Program. The Fair Housing Initiatives 
Program provides funds for State and local government agencies, public and private nonprofit organizations, and other groups to develop 
or implement programs to prevent or eliminate discriminatory housing practices. These organizations undertake testing, enforcement pro­
grams, and provide their communities with outreach and educational programs in the fair housing area. See U.S. Department of Housing 
and Urban Development. "Overview: The Fair Housing Initiatives Program (FHIP), and U.S. Department of Housing and Urban Devel­
opment . .. 1992 Programs ofJIUD. p. 92. 
36 Marcella Brown, Director. Funded Programs Division, Office of Fair Housing Assistance and Voluntary Programs, telephone inter­
view, Oct. 3I. 1991, According to the Department's Fact Sheet on Procedures for Interim Certification, The Funded Programs Division re­
views the request for completeness. This includes a review and determination that: 

(l)the request was submitted by the appropriate official (as identified in the law or ordinance), 

(2)the law submitted is passed legislation and includes all of the pages (not just amended sections and pages), and that the pages are all leg­
ible, and 

(3)the request is supported by the data required in the Final Ruic, Part 115. 

This Fact Sheet sets out the procedures and requirements the Office of Fair Housing and Equal Opportunity follows with respect to in­
terim certification only. It does not identify the procedures and requirements for certification. 
37 Harry Carey. Assistant General Counsel, Equal Opportunity and Administrative law, Office of General Counsel, Dallas FHAP Con­
ference, May I. 1991, p. 3. 
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of the FHAPs. In addition to certification guidance, 
staff members review and monitor FHAP activities 
related to fair housing, review complaint files, pro­
vide technical assistance such as speeches on certifi­
cation procedures, and evaluate the FHAPs' perfor­
mance. 

The branch chief of the Program Services Branch 
in Atlanta described his unit's certification responsi­
bilities: 

We [make trips) for technical assistance.... We have had 
training with [the substantially equivalent] guidelines ... 
and I have a staff meeting every week to try to keep 
abreast of what is happening. They [FHAPs] may write 
and request ... our services. We usually refer them to the

' .~8
legal [ofrice]. 

The branch chief at the Region VII office in Kan­
sas City, Kansas, explained their responsibilities in­
clude off cring assistance to lhe 16 FHAPs in the cer-
·ri . '9t1 1cat10n process. 

I am drafting a letter now to the FHAP agencies to [let 
them know] where the regional counsel is going [to) be 
holding a meeting to assist them with certification. And we 
go out and provide technical assistance whenever possible . 
. . I just talk about ... certification ... basically, I take 
[P1trt) 115 and talk to them [FHAPs] about that ... [I tell 
them] [w]hat they have to do in order to get certified. Now 
if it becomes a legal question or something like that then I 
have referred them to our legal office ... [T]o tell them 
what they arc required to do [and] how they go about 
doing it ... that kind of thing ... and to offer any kind of 
technical assistance that we can provide them. 

40 

Despite these cfforls, however, only nine agencies 
had Interim Referral Agreements as the 40-month 
certification period was aboul lo expire. As of No­
vember 1991, moreover, only 28 agencies had re­
quested extensions and only 5 had been granted. In 
response, HUD tried to accelerate the pace of certifi­
cation. In December 1991, HUD devoted its eighth 
annual FHAP Policy Conference entirely to certifi­
cation, spccifit.:ally to providing technical assistance 
to agencies interested in applying for ccrtification.

41 

HUD's more active role in certification and the posi-

tive message on certification delivered at the Decem­
ber conference were instrumental in sustaining the 
certification effort and in forestalling a serious loss of 
participation among FHAP agencies. 

At the Commission's request, HUD submitted a 
paper detailin} their efforts to provide assistance to 
the agencies. 

4 
It said, in part: 

Technical assistance by FHEO to the agencies has been 
constant since the passage of the Act. The Office engages in 
a variety of technical assistance activities on an on-going 
basis throughout the certification process for all agencies. 

FHEO, through its Regional Offices and Headquarters, 
has provided assistance to over I00 State and local agencies 
since the passage of the Act. This includes organizing and 
carrying out four national conferences, and over 30 re­
gional conferences, seminars, and specialized training ses­
sions on certification to the agencies. The Assistant Secre­
tary, General Deputy Assistant Secretary and staff of the 
Office of Fair Housing Assistance and Voluntary Pro­
grams, Funded Programs Division, upon request, have 
been involved in testifying at several legislative hearings. 
participating in numerous face-to-face meetings and 
teleconference calls with agency representatives and their 
elected representatives sponsoring the fair housing legisla­
tion regarding certification . 

FHEO has also provided assistance to agencies with respect 
to the writing and rewriting of fair housing legislation and 
implementing rules. If the agency has requested a legal re­
view of its proposed or passed legislation, a detailed written 
response is forwarded to the agency by FHEO. Legal re­
views have been sent via facsimile or federal express mail to 
over 60 agencies. Since most agencies sent proposed and 
passed legislation to HUD for review more than once, this 
equates to approximately 100 responses to agencies to as­
sist them in passing a substantially equivalent fair housing 
law. 

FHEO has also provided technical assistance to other per­
sons and groups interested in assisting the State and local 
agencies achieve substantial equivalency certification. 
These include participating in numerous meetings and pro­
viding technical assistance to the National Council of Gov­
ernors, Conference of Mayors, International Association of 
Official Human Rights Agencies, National Association of 
Human Rights Workers, Liwyers' Committee for Civil 

38 Charles Stigger. Branch Chief. Program Services Branch, Region IV, Atlanta, interview, Mar. 5, 1991, pp. 11 and 13. 
.W Myrtle Wilson. Branch Chief. Program Services Branch, Region VII, Kansas City, Kansas, interview, Apr. 11, 1991, pp. 46-47. 
40 Ibid. 
41 HllD. Eighth Annual Fair Housing Assistance Program Policy Conference, Raleigh, NC, Dec. 8-11, 1991. 
42 HUDIFIIEO. "Substantial Equivalcncy Activities" Paper. See app. E for full text. 
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Rights Under Law, NAACP Legal Defense and Education 
Fund, national and local real estate hoards and associa­
tions, as well as legislative staff persons of Congressmen 
and Senators, State and local elected officials, and special 
interest groups (i.e.. private fair housin,A groups, disability 
groups, children's support groups, etc.) • 

HUD's current involvement with certification 
demonstrates strong support for the participation of 
State and local agencies in the enforcement of Title 
VIII. Nevertheless, the Department's most substan­
tive e!Torts were initiated only after 1990, more than 
2 years after passage of the 1988 amendments, and 
less than I year before the January 13, 1992, deadl­
ine for ccrtification.44 HUD's delay in providing ef­
fective technical assistance with revising, drafting, 
and amending new laws appears to be a significant 
cause for the low number of agencies granted In­
terim Referral Agreements by January 13, 1992. It 
also appears however, that a significant number of 
agencies did not quickly initiate aggressive e!Torts to 
make their laws equivalent to the Fair Housing Act. 
For example, the Commission's survey found that 30 
out of 85 agencies, more than one-third, had not 
sought technical assistance from HUD as late as 
1990.45 

Need for LcgaJ Assistance. Eight agencies re­
ported that in order for them to draft legislation, 
they needed legal advice or assistance from an attor­
ney.46 In the majority of cases, the agencies did not 
have an a Uomcy on staff Five agencies were forced 
to hire part-time, outside legal counsel. These in­
cluded agencies in Delaware, Kentucky, JacksonvilJe 
(FL), New Haven (CT), and Omaha (NE). 

Criteria for Adequacy of Law 
and Political Factors 

All of the agencies surveyed by the Commission 
reported that they had to revise their current laws in 
response to FHAA. A large fraction of these agen-

43 Ibid. 
44 42 U.S.C.A. § .1610(0(4) (West Supp. 1991 ); 24 C.F.R. § I IS (1991). 

cies indicated they were having or anticipated having 
difficulties in getting all requisite revisions adopted. 
Forty-eight agencies said their prospects for incorpo­
rating one or more FHAA ~rovisions into their law 
were "poor" or "uncertain." 

7 
Of 78 agencies already 

working on new legislation at that time, 35 stated 
that their amended law would not have all the rights, 
procedures, remedies, or judicial review provisions of 
the FHAA.48 

The Commission asked agencies to evaluate their 
prospects for meeting various HUD criteria by 1992, 
and then ranked the criteria by the number of agen­
cies reporting "poor" or "uncertain" prospects. The 
criterion reported most often was the ability to seek 
civil penalties (16 agencies), followed by the ability to 
award damages, provisions to make conciliation 
agreements public, and requiring accessibility for the 
physically handicapped, each of which was cited by 
13 agencies. Table 2.1 shows the number of the agen­
cies (out of the total of 86) according to the four 
basic criteria groups used by HUD to judge the ade­
quacy of a law: substantial rights, procedural rights, 
remedies, and judicial review. 

It is clear that no single criterion or group of re­
lated criteria represents a bottleneck to the certifica-

TABLE 2.1 
Agencies Reporting Poor or Uncertain 
Prospects by HUD Criteria Group 

Criteria group Agencies 
Substantive rights 23 
Remedies 33 
Procedural rights 32 
Judicial review 8 

45 One possible reason that State and local agencies may have delayed efforts to become certified is that they expected HUD to eventually 
relax its standards for substantial cquivalency. (HUD comments, July 28, 1992). See also the discussion of "Need for State Enabling Legis­
lation." 
46 The eight agencies are: New Haven. CT; Delaware; Kentucky; Jacksonville, FL; Omaha, NE; Reading, PA; Urbana, IL; and Hatris­
burg. PA. 
47 See Agcndcs with Amended Legislation By Region with Poor/Uncertain Prospects for Meeting Certification Criteria, app. D. 
48 Commission Sun·cyQ. S. p. 14. Sec app. B. 
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tion process. However, according to the law, the the various political entities in the State. The whole plan 
agencies must ml-"Ct all criteria to be substantially 
equivalent. 

At the Dallas FHAP/HUD conference, the direc­
tors of the three agencies that had received Interim 
Referral Agreements from HUD spoke on the strate­
gies they used to pass laws substantially equivalent 
to the Federal law.

49 
Two speakers discussed the po­

litical climate that had to be considered in the certifi­
cation process. 

The executive director of the Texas Commission 
on Human Rights described the process that was 
necessary to persuade the Texas legislature to sup­
port the new legislation, as well as the importance of 
including groups such as the Texas chapter of the 
Board of Realtors in the certification process. 50 He 
said: 

You have to stay on top of that process, making sure that 
you arc in touch with the appropriate people because I 
found it very helpful when they understood what your full 
problem was ... I will make a comment about the political 
process. 1 have always believed, ... that when you have 
someone with self-interest, their hearts and minds will fol­
low ... So we captured their attention and on the basis of 
States rights, the hometown vote, and real estate vote, all 
of the home builders and all of the apartment associations 
in the State of Texas lobbied for the Texas Fair Housing 
Act through the Texas legislature.... I learned a long time 
ago in rolitics you [have] got to know how that process 
works.; 

A member of the South Carolina Human Affairs 
Commission also spoke on the importance of under­
standing the political climate surrounding the certifi-

. ,2
cation process: 

[W]hat I decided to do is to find out who among the real 
estate community had sensitivity towards the issue of fair 
housing. Then we studied the connection that they had to 

was to get the fair housing industry to the point that the 
government could embrace it. And I figured to do that I 
had to get certain people to embrace it. And so we spent a 
significant time discussing the issue away from public view 
with people with whom we felt were sensitive to the issue 
and people who were substantial contributors to the gover­
nor and his political party. And so we were successful in 
South Carolina, basically, because we mad~ it possible for

5
the governor to make fair housing an issue. 

Need for State Enabling 
Legislation 

Thirty-five local agencies responding to the 
Commission's survey have had to wait for enabling 
legislation from the State legislative body before they 
could incorporate some provisions of the FHAA. 
This has influenced their ability to request certifica­
tion in a timely manner and, in some cases has to­
tally precluded action to seek certification. 54 The 35 
local agencies are located in six States: Massachu­
setts, Pennsylvania, Florida, North Carolina, Wis­
consin, and Missouri. 

55 
Of these States, only Florida 

and North Carolina had Interim Referral Agree­
ments as of June 1992. 

The experience of Texas and North Carolina 
illustrates the potential importance of enabling legis­
lation. Both States required enabling legislation to 
permit local agencies to seek certification. Passage of 
enabling legislation has allowed four locals-one in 
Texas and three in North Carolina-to obtain In­
terim Referral Agreements. 

Boston's fair housing agency needed enabling leg­
islation to enforce some of the provisions of the 
FHAA. 56 But, in a suit filed in 1978, the local chapter 
of the NAACP in Boston had alleged that HUD 
failed to carry out its mandate lo promote fair hous­
ing within its housing and community block grant 
development program. 

57 
The court ruled on June 23, 

49 Seven agencies in the survey said that .. political factors" within their jurisdictions were hampering their certification efforts. These in­
clude Charleston. WV; Maryland; Washington; West Virginia; Springfield, MO; Colorado and North Carolina. 
50 William llalc, executive director, Texas Commission on Human Rights, Dallas FHAP Conference, May 1, 1991, pp. 3-4. 
51 Ibid. 
52 James Clyburn. Commissioner. South Carolina Human Affairs Commission, Dallas FHAP Conference, May I, 1991, pp. 6-8. 
53 Ibid. 
54 Enabling legislation is defined as a State law that gives govcrruncntal officials the right to put into effect and to enforce a particular law 
or ordinance. For example. the legislative body of a political subdivision may, by ordinance or resolution, author~ the establishment or 
membership in and support of a local human relations commission. The legislative bodies of political subdivision shall have the authority 
to grant to local agencies powers and duties similar to those now exercised by the State agencies under the provision of an act. Black's I.aw 
Dictionar;'214 (Sth ed. 1983). and Fair Housing -Fair Lending, vol. 10, no, 14, State laws, May I, 1992. 
55 Sec C"mmission Sun'CY, Q. I, p. 4. 
56 Bosto11 (MA). Commission Survey. Q. I. p. 4. 
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1989, that HUD must impose a series of fair housing State's Fair Housing Law. Also, they put it in the provision 

conditions (to promote, among other things, nondis­
criminatory low income housing) in both Boston 
and the Commonwealth of Massachusetts, giving the 
jurisdictions more effective enforcement authority, 
including the authority to issue subpoenas and levy 
lines. 

58 
This court order supersedes the enabling leg­

islation and allows the local agency to carry out 
some of the enforcement mechanisms of the FHAA. 

The St. Petersburg, Florida, agency reported that: 

Until it is determined if enabling legislation can be ob­
tained from the State legislature, the cities and counties 
appear to lack the authority to validly adopt many of the 
provisions of the f.'HAA, or if such were adopted would be 
unable to enforce them through thc courts. 

59 

In 1990 the assistant city solicitor in Philadelphia, 
Pennsylvania, explained enabling legislation in his 
State: 

If a complaint falls under State jurisdiction, then the case 
will be handled under the State law. Although there is a 
separate city ordinance and the agency operates under the 
city charter and is funded locally, in some cases, the agency 
may be subjected to State law. With regard to penalties the 
a~ncy may have to fall under State law for certification .. 

At the Dallas FHAP/HUD conference in 1991, 
the executive director of the North Carolina Human 
Relations Commission explained what enabling leg­
islation is in North Carolina and how they tried to 
remedy the situation in his State for local agencies 
applying for certification: 

We feel that as a State agency. we have the responsibility 
to ensure that if our law passed that local agencies ... 
would have an opportunity to utili7..c the State's statute as 
a basis for their own local ordinances ... [I]n our State it is 
called enabling legislation .... [I]t establishes a relation­
ship with North Carolina's law. The [local] Directors had 
in their particular ordinance, the ability to enforce the 

that says the same would be in existence every time the 
State would amend its law .... But it really short-cuts a 
whole lot of local and county processes when you have that 
occur. We thought that was a real big issue for us and so 
we wrote into our law this enabJing legislation allowing the 
city and county that advantage. 

North Carolina was one of the first State agencies 
to receive an Interim Referral Agreement under the 
FHAA. Since the State's law passed, three of the 
other 14 agencies with agreements are located in 
North Carolina. According to the Director of the 
Funded Programs Division, the local agencies in 
North Carolina-Asheville-Buncombe County, 
Charlotte-Mecklenburg, and Winston-Salem-were 
"brought in" under State enabling legislation. 

62 

Pending Court Cases 
Court cases, either decided or pending, also have 

affected the ability of some agencies to include or 
enforce certain provisions of the FHAA. At the time 
of the survey, agencies in two jurisdictions (Boston 
and Missouri) reported that litigation had affected 
their progress towards certification. In 1990 a Mis­
souri State Supreme Court decision made it difficult 
for local agencies in that State to incorporate some of 
the provisions of the 1988 amendments.

63 
The court 

found that the agency in Springfield violated the Mis­
souri Constitution and exceeded its jurisdiction when 
it imposed penalties on an employer for violating an 
antidiscrimination ordinance. As a result of this case, 
the city of Kansas City wil1 not be able to seek sub­
stantial equivalency without either major changes in 
the Missouri Constitution or other enabling legisla­
tion from the State.

64 

Many of the obstacles to the State and local agen­
cies becoming certified prior to the September 13, 
1992, deadline were not controlled or influenced by 
HUD. As the comments cited above suggest, State 
leadership (i.e., Governors, mayors, council mem­
bers, legislators, and commissioners), private fair 

57 NAACP Boston Chapter 1: Kemp, No. 78-850.S D. Mass .. June 23, 1989). 
58 Id. at 4. 
59 St. Petersburg (FL), Commission Surrey. Q. I. p. 4. 
60 Dennis Abraham, Assistant City Solicitor, law Department, Philadelphia, PA, interview, Sept. 24, 1990. 
61 Jim Stowe. Executive l>irector, North Carolina Human Relations Commission, Dallas FHAP Conference, May l, 1991, pp. 12-13. 
62 Marcella Brown, Director, Funded Programs Division, Office of Fair Housing Assistance and Voluntary Programs, telephone inter­
view, June 2]. 1992. 
63 Yello~ Freight System, Inc. v. Mayor's Comm'n on Human Rights of Springfield, 791 S.W. 2d. 382 (Mo. 1990) 
64 Kansas ( 'ity. MO Commission Sun•cy. Q. I. p. 4. 
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housing groups, other organi:tations and interested 
citizens needed to be involved to ensure that their 
jurisdiction had a strong and broad fair housing law. 
Of the 14 State and local agencies that have received 
Interim Referral Agreements from HUD, all cited 
strong support and involvement of top government 
leaders, legislators, Boards of Realtors, and private 
fair housing groups. Conversely, community in­
volvement was not sought by State and local officials 
in many instances where jurisdictions have failed to 
enact substantially equivalent fair housing laws. 
General public awareness and involvement are im­
perative if many of these agencies arc to become sub­
stantially equivalent. TI1crcforc, the Commission 
urges State and local jurisdictions and other parties 
to promote public awareness of the importance and 
significance of a strong and elTcctivc fair housing 
law. 

Prospects for State and Local 
Agency Certification 

Results from the Commission's survey revealed 
that 48 FHAP agencies, substantially more than half 
of those responding, rated their prospects for includ­
ing all provisions of the 1988 amendments into their 
own law to be "poor" or "uncertain" (see table 2.2). 

TABLE 2.2 

Although this does not mean that all or even most of 
such agencies will be denied certification, the result is 
still disturbing because it correlates positively with 
patterns of agency decertification. Four of the 48 
agencies reporting "poor" or "uncertain" prospects 
have actually signed Interim Referral Agreements. 
Although the success rate of this group, 8 percent, 
provides at least a ray of hope that eventually more 
of them may be certified, it compares poorly to the 
16 percent success rate (6 of 38) observed among 
agencies reporting "excellent" or "good" prospects. 
Moreover, the proportion of agencies that reported 
"poor" or "uncertain" prospects that have subse­
quently not been given an extension is higher than 
that of the "excellent" and "good" groups (I 6 vs. IO 
percent). 

These patterns suggest that many of the 96 agen­
cies that have been granted extensions will fail to re­
ceive Interim Referral Agreements or become certi­
fied by September 13, 1992. 

In July 1992, the Commission was able to contact 
80 of the 96 agencies with extensions to ascertain 
their application status and prospects for obtaining 
an Interim Referral Agreement by the September 
deadline.65 Just over half(41) of these agencies expect 
to have an Interim Referral Agreement with HUD by 
September 1992. However, more than one-third (28) 

Certification Status of 128 State and Local Agencies 

Prospects for amending 
laws to meet criteria 

Poor/uncertain prospects 
Excellent/good prospects 
Subtotals 
Agencies not responding 
Totals 

No. of Interim Extension 
agencies agreement Yes No 

48 4 36 8 
38 6 28 4 
86 10 64 12 
42 4 30 8 

128 14 94* 20 

Sources: U.S. Commission on Civil Rights, Survey of State and local Human Rights Agencies on the Federal Fair Housing 
Amendments Act of 1988, 0MB #3035-0022 (December 1990), table 1, p. 6, and appendix C. 
*The total of agencies granted extensions is as of January 1992. Subsequently, two more were added, bringing the total to 

96 as discussed in the text. 

65 Agencies were contacted by telephone July 13 - IS, 1992. 
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definitely did not expect to qualify by September, 
and another 14 percent (11) were uncertain. Eleven 
of the t wcnty-cight agencies not expecting to obtain 
an agreement arc State agencies, including several in 
large States. State agencies were actually more likely 
than local agencies to tell the Commission that they 
did not expect to reach Interim Referral Agreements 
by September 1992. 

A number of agencies ( 10 of 28) cited their inabil­
ity to pay the costs of civil litigation arising from fair 
housing complaints as the main reason for expecting 
not to reach an agreement with HUD. Other major 
reasons cited were delays by HUD in delivering tech­
nical assistance or in reviewing applications (seven 
agencies) and delays by their governing bodies 
(seven agencies). 

Projections based on the poll of agencies with ex­
tensions, plus the 16 agencies already out of the Fed­
eral system, suggest that about half of the 122 
grandfathered FHAP agencies will not be processing 
Federal fair housing complaints after September 13, 
I992. Of particular concern, this loss will probably 
include 14 or more previously recognized Stale agen• 
cies. This clearly will have a major effect on HUD's 
case load and the quality of fair housing enforce­
ment. 

It is unclear whether HUD will be able to process 
all of the applications for certification in the remain­
ing time. In particular, the rate at which HUD's Of­
fice of General Counsel (OGC) has been able to re­
view and analyt.e each applicant's law may make it 
difficult for all pending applications to be processed 

66 HUD. Requests for Certification. Nov. I. 1991. 
67 Ibid.. Nov. 14. 1991. 
68 Ibid., Ike. B. 1991. 
69 HUD, .. Substantial Equivalcncy Activities" paper. app. E. 

26 

in time. For example, by November 1990, HUD had 
received 31 requests for certification, but only 16 had 
been sent to OGC for legal analysis.<i6 By November 
1991, requests for certification were up to 73, OGC 
had reviewed 29, and 16 awaited legal analysis.

67 
By 

December 13, 1991, 76 agencies had requested certifi­
cation, OGC had reviewed 30, and 18 were awaiting 
legal analysis.

68 
Between December 1, 1991, and 

February 25, 1992, OGC completed 29 substantial 
equivalency reviews, or approximately 31.5 percent 
of the total number of reviews performed since the 
act was amended.

69 
During this period, OGC com­

pleted approximately nine applications per month. 
At this rate, it would be impossible to thoroughly 
process the applications of all 96 remaining agencies 
with extensions before the September 13, 1992, expi­
ration date. 

Finally, the pace of agencies actually obtaining In­
terim Referral Agreements has been slow. Only five 
agencies obtained agreements between January and 
June 1992. This means that for the last 3 months of 
the extension period, OGC could be called upon to 
complete the review and analysis of up to 96 agency 
submissions. It is also unlikely that all reviews will 
result in approval for an Interim Referral Agreement 
or certification. Based on the above factors, it ap­
pears that, unless HUD can devise a way of acceler­
ating the certification process without lowering certi­
fication standards, fewer than half of the remaining 
96 agencies will receive Interim Referral Agreements 
by the September deadline. 

https://amended.69
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Chapter 3 

Consequences of Not Certifying Fair Housing Agencies 

The double standard of justice that has been ap­
pli1.-d to "new" and "old" protected groups in 
jurisdictions with grandfathered FHAP agen­

cies since 1989 ends September 13, 1992. In jurisdic­
tions where HUD must assume enforcement respon­
sibilities, provided it docs so adequately, al/persons 
finally will be afforded the full rights, remedies, pro­
cedures and judicial review prescribed by the Federal 
Fair Housing Act. On the other hand, failure to 
achieve broad support of Federal fair housing en­
forcement by substantially equivalent State and local 
agencies would have serious consequences for HUD, 
for human rights agencies, and ultimately for the vic­
tims of discrimination. HUD will have to take over 
the enforcement activities---c.g., complaints process­
ing, education, and outreach scrvices--currently 
provided by a significant number of FHAP agencies. 
In light of the tight Federal budget and the unique 
position of the agencies to serve their communities, 
however, it is questionable whether HUD can fully 
compensate for a major loss of State and local 
agency support. 

Furthermore, the loss of financial and technical 
support under FHAP is likely to cause many agen­
cies to curtail or eliminate their fair housing pro­
grams, including processing complaints and educa­
tion and outreach activities. With the probable 
erosion of fair housing enforcement activities in 
some jurisdictions, citizens may have greater diffi­
culty getting assistance in resolving their complaints 

or even ascertaining if they have any grounds for 
complaint. Moreover, if the deterrent effect of law 
enforcement in such areas is weakened, housing dis­
crimination could increase. 

This chapter examines some of the consequences 
of losing significant numbers of State and local agen­
cies from the Federal system after September 13. 

The Fate of FHAP Complaints 
Knowing what will become of cases currently han­

dled by FHAP agencies is essential to any analysis of 
the probable effects of losing a large number of these 
agencies: Would HUD be forced to add all or most 
of the affected complaints to its current caseload? 
Would the State and local agencies continue to pro­
cess the same cases under their regulations, even if 
the same procedures and remedies are not available 
to complainants as under Federal law? 

The Commission's survey directly asked agencies 
what they believed would happen to the Title VIII 
complaints they currently process if they are not cer-
tified. I • 

Although the responses of the agencies varied 
greatly, and many declined to speculate or offer a 
numeric answer, a general consensus existed on a 
number of issues. 

Few agencies believed that many complainants 
would file complaints directly with HUD without 
first trying the State or local agency. When asked 

The Commission's survey of State and local agencies asked the following question: 

If you arc not u:rtilicd as substantially equivalent by 1992: 

a. What fraction of complaints now filed directly with your agency and within your current jurisdiction, would be filed directly with HUD? 

b. What fraction of complaints filed with your agency and within your jurisdiction, would you refer to HUD but also process at your 
agency? 

c. What fraction of complaints filed with your agency and within your jurisdiction, would you defer to HUD and not process at your 
agency? 

U.S. Commission on Civil Rights. Survey ofStale and UJcal Human Rights Agencies on the Federal Fair Housing Amendments Act of 
/988. 0MB #.\035-0022. December 1990 (hereafter cited as Commission Surve,n. 
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what proportion of cases would likely be filed di­
rectly with HUD, for example, the Maine Human 
Rights Commission said: "Probably none. The clos­
est HUD office is in Boston. It has been our experi­
ence that people do not file with the Federal afencies 
where there is ... available State remedy." Simi­
larly, the Kentucky Commission on Human Rights 
speculated: "Less than 10%. State agencies are gen­
eraJly deemed more competent and sensitive to the 
needs/issues placed before them. "

3 
And the Beckley 

(WV) Human Rights Commission answered: "None. 
Based on the fact that people prefer to deal with 
someone they can sec and make direct contact with, 
and be on a more personal basis. "

4 

Despite the importance of State and local agen­
cies to individuals with fair housing complaints, 
many agencies say that they arc likely to curtail their 
fair housing enforcement efforts if they do not re­
ceive certification and the resulting financial support 
from HUD. Out of 71 agencies responding, 34 said 
that they would reduce their fair housing enforce­
ment activities. The New Jersey Department of law 
and Public Safety, Division on Civil Rights, told the 
Commission: "The Division's ability to investigate 
and process housing discrimination complaints 
would be severely diminished. "5 

Of the 34 agencies reporting that they would re­
duce activities, nine said that they would totally 
eliminate fair housing enforcement activities. For ex­
ample, the human rights agency in Boston reported 
that, "Failure to obtain substantial equivaJency 
could possibly ... force the agency to cease taking 
fair housing complaints. "

6 

Commissions in New Jersey; Maryland; Ken­
tucky; Prince Georges County, MD; Winston-Salem, 
NC; and Olathe, KS, reported that losing certifica­
tion will mean the end of their fair housing program, 
particularly complaint processing. 

Although HUD might not receive many of the 
complaints directly, it would still receive complaints 
through referrals from agencies. Of the agencies par­
ticipating in the survey whose responses could be 

2 Maine, Commission Survey. Q. 6. p. 17. 
3 Kentucky, Commission Survey, Q. 6. p. 16. 
4 Jkckley, WV. Commission Survey. Q. 6, p. 16. 
5 New Jersey. Commission Survey. Q. 7, p. 16. 
6 Boston. Commission Surt'ey. Q. 7. p. 16. 
1 Kansas Ci'ty, MO, Commission ,Survey. Q. 6, p. 16. 
8 Asheville, NC. Commission Survey, Q. 6, p. 16. 
9 Massachusetts, Commission Survey. Q. 6. p. 16. 

categorized, 36 out of 56 indicated that they would 
either refer most (90 percent or more) cases to HUD 
or inform all complainants of their rights to file with 
HUD. Kansas City, MS, indicated that, "aJthough 
we will continue our complaint processing function, 
we will encourage all complainants to file with HUD 
to insure that their Federal rights are protected. "

7 

Many agencies, while planning to refer cases to 
HUD, said they would also pursue them under locaJ 
law. Of 71 agencies whose response could be catego­
rized on this issue, 26 indicated that all cases would 
be dual-filed with HUD, 23 agencies indicated that 
some would be duaJ-filed, and only 22 agencies indi­
cated that they would either not refer local cases to 
HUD or would not pursue cases filed with HUD. 

In some cases, duaJ-filing of complaints may not 
cause serious duplication of effort. For example, the 
Asheville (NC) Community Development Division 
stated that: "We would initially attempt to mediate 
any complaint, following that we would refer the 
complaining party to HUD for the full remedy under 
the law. "8 While this procedure would seem to offer 
complainants access to both FederaJ and local pro­
tection and assistance, duplicate investigations would 
still occur for cases ultimately referred to HUD, and 
the possibility exists of problems with filing deadlines 
under Federal law. In other cases, the duplication of 
enforcement effort would begin earlier, as suggested 
by the Massachusetts Commission Against Discrimi­
nation (MCAD): "The same cases would continue to 
be filed here at MCAD. We would continue to have 
jurisdiction and would therefore have to process 

"9them under our new State law. 
In sum, responses to the Commission survey cre­

ate a disturbing picture. Where locaJ fair housing ef­
forts are maintained but are not linked to the FederaJ 
system, waste and confusion may arise if Federal and 
local agencies process the same complaint. In other 
areas, programs to enforce fair housing laws would 
be curtailed and in some cases eliminated. 
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Impact on HUD's Workload and 
Budget of Absorbing FHAP 
Complaints 

The potential elTcct on HUD of absorbing the 
current FHAP agency case load is reflected in com­
ments from HUD staff The regional director in At­
lanta (Region IV) explained: 

If North Carolina is not able to get those locals certi­
fied .... [W]c would have to do more of the cases. I mean, 
we would send them as many as they could take and we 
would have ... to hope that we could handle them .... We 
refer out more than 50 percent of the cases that come into 
this region. So if we do not get another State or local 
[agency] certified in the next year ... [the case load] is 
going to double.... So instead of 40 cases a month, we

1• 8 0are gomg to get O cases. 

When asked about the impact of not having the 
agencies certified, the branch chief in Kansas City's 
(Region VII) Program Division replied: 

It is a frightening thought. I really do not know. I know 
that headquarters is going to have to do something if these 
agencies arc not certified by 1992 ... [if they] arc not in the 

TABLE 3.1 
Changes in HUD Complaint Backlog 

1988 
Total complaints closed 1,361 
Total complaints received 1,255 
Change in total backlog 106 

pipeline. There is no way that Hi\JD can process all of these 
cases with the staff we have.... 

Even with the sustained contribution of 
grandfathered agencies, the FHAA has greatly in­
creased HUD's workload, both in absolute terms and 
relative to capacity. Between 1988 and 1990, the 
number of complaints filed with HUD increased by 
more than 255 percent, while the investigative statT 
has increased from 169.2 full-time e~uivalency slots 
to 310.8 full-time equivalency slots,1 an increase of 
only 84 percent. Consequently, HUD's investigator 
workload measured in number of complaints re­
ceived for processing has risen from an average of 7.4 
new complaints in 1988 to an average of 14.3 new 
complaints received per investigator in 1990, a 94 
percent increase. Compounding this increased work­
load, moreover, is the fact that FHAA has caused 
HUD to upgrade substantially its investigation stan­
dards. 

As with the FHAP agencies surveyed, HUD's case 
backlog increased between 1988 and 1990, but fell in 
1991 (see table 3.1). Between 1988 and 1990, the total 
net addition to the original inventory of cases was 
2,168. By 1991, the net inventory growth had 
dropped to 1,711. 

1989 1990 1991 
1,997 4,138 6,104 
3,952 4,457 5,657 
1,955 319 -457 

Source: U.S. Commission on Civil Rights, Survey of State and Local Human Rights Agencies on the Federal Fair Housing 
AmendmentsActof 1988, 0MB #3035-0022 (December 1990), and U.S. Department of Housing and Urban Development, State 
of Fair Housing {1991 ). Data for 1991 are from unpublished statistics provided by HUDIFHEO. 

10 Kathleen Coughlin, Regional Director, Office of Fair Housing and Equal Opportunity, Region IV, Atlanta, GA, interview, Part II, 
Mar. 6, 1991. p. 42. 
11 Myrtle Wilson. Branch Chief. Program Services Branch, Region VII, Kansas City, KS, interview, Apr. 11, 1991, p. 42. 
12 HUD respon:;c to Commission Survey. table 3, 1991. 
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On September 13, 1992, HUD will have to absorb 
all (Federal) cases currently being processed and any 
complaints that would have gone to agencies that do 
not have interim agreements by the deadline. Based 
on current agency backlog, HUD's case load could 
potentially increase by 1500 or more cases in Sep­
tember, literally overnight. u This amounts to 6 
months or more of work at HU D's current case pro­
cessing rate. Aside from the immediate impact, ab­
sorbing the full potential now of FHAP complaints, 
given HUD's present investigator staff (currently 
310), could increase the number of complaints per 
investigator by more than 50 pcrcent. 

14 
A significant 

increase in new cases, therefore, would sharply cur­
tail HU D's progress in reducing its case backlog and 
place great pressure on HU D's complaint processing 
standards and budget. 

HUD offsets part of State and local enforcement 
costs through the FHAP program. Using data from 
HUD's 1990 State of Fair Housing report and as­
suming that all Federal dollars that go to State and 
local agencies, regardless of the purpose, are costs 
incurred by the Federal Government to operate the 

FHAP, the average cost to the Federal Government 
per case handled by an agency is estimated to have 
been $1,887 in 1990. 15 

The cost for HUD to process a complaint itself 
can be calculated by dividing HUD's reported tota1 
expenditures for fair housing enforcement (less ex­
penditures on the Fair Housing Initiatives and Fair 
Housing Assistance Programs by the total number of 
fair housing cases closed. This yields a cost per case 
for HUD of $IO, 150 for FY 1989 and $6,429 for FY 
1990. 

What new resources would HUD (FHEO) need to 
handle the extra cases without sacrificing processing 
standards or other programs? Taking into account 
that at least 14 agencies will continue to process cases 
after September, but assuming the worst case, that all 
others are lost, the Commission estimates an upper 
limit of resources for FHEO's Title VIII compliance 
activities to be $13 million per annum to handle all 
new cases, 16 and an additional amount to take over 
processing of cases already in the pipeline in various 
stages of processing. 

13 As of July. 1992. the totalagency case inventory was in excess of2,000 (HUD, unpublished data. Laurence D. Pearl, Director, Office of 
Program Standards and Evaluation. FIIEO. (U.S. Department of Housing and Urban Development, telephone interview, Aug. 1992). A 
potentially large number of these cases would also be transferred back to HUD (i.e., "reentered" by HUD) after September 13. 
14 In the extreme case that all FHAP cases arc absorbed. 3,218 in 1990, the Commission estimates that investigator workload would in­
crease by more than two-thirds. from approximately 14 to 24. 

As discussed earlier in this chapter, it is unlikely that HUD's case load would increase by the full amount even if no FHAP agencies were 
certified by September 1.l Many complainants would find it too hard to file, would not have heard about their rights through FHAP 
agency outrcaeh programs, or would have their cases processed under Stale laws providing lesser protection. 
15 This cost was estimated by dividing the total number of complaints closed in each year into the total Federal dollars allocated to State 
and local agencies. In 1990, HUD allocated $5,767,000 and the State and local agencies closed 3,055 complaints for an average cost to 
HUD of SI ,887 per complaint. 
16 Multiplying HUD's FY l990cost per case of $6429 by the 3,218 FHAPcases, and subtracting the 1990 FHAP program expenditure of 
$5.7 million. suggests that HUD's operating costs could increase by almost $15 million dollars. Note that this estimate excludes costs for 
additional cases transferred to HUD from FHAP agencies on September 13. 

It must be recognized that there arc limitations to any method used to estimate additional costs from such a fundamental change in the lo­
gistics of fair housing enforcement. For example, it could be argued that the cost per additional case for 1989/1990 ofS3,721 would be a 
more appropriate estimate lo use. On the other hand, it could be argued that the $6,429 figure is too low, as HUD would have to open ad­
ditional field offices if it were to truly replace the role of State and local agencies. 
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Chapter4 

Findings and Recommendations 

HUD has primary responsibility for enforcing 
Federal fair housing laws. However, under 
both the 1968 Fair Housing Act and the 1988 

amendments, complaints received by HUD must be 
referred to State and local agencies whose fair hous­
ing laws have been determined by HUD to be "sub­
stantially equivalent" to the Federal fair housing 
law. By 1987, 70 percent of fair housing complaints 
were referred to State and local agencies under this 
system. Some fair housing advocates and private cit­
izen groups raised concerns that the Administration 
and HUD had abandoned its Federal enforcement 
responsibility, and had compromised the enforce­
ment effort by certifying some State and local agen­
cies who were not, in fact, providing substantially 
equivalent rights and remedies under the 1968 Fair 
Housing Act. 

When Congress enacted the Fair Housing 
Amendments Act of 1988 (FHAA), it responded to 
this concern by mandating that HUD certify a State 
or local agency 011/yif that agency provides substan­
tive rights, procedures, remedies, and the opportu­
nity for judicial review "substantially equivalent" to 
the FHAA. Congress intended that every govern­
mental entity, State or local, that desired to continue 
to process fair housing complaints as part of the 
Federal system have full and independent statutory 
authority to enforce all provisions of the Fair Hous­
ing Act as amended in 1988. This principle was im­
portant to ensure complete protection of the fair 
housing rights of all persons as guaranteed under the 
Federal law. At the same time, however, Congress 
granted the 122 agencies whose fair housing laws 
were presumed to be substantially equivalent under 
the 1968 Federal Fair Housing Act a grace period of 
up to 4 years in which to conform their laws to the 
FHAA. In efTect, State and local agencies were al­
lowed to process Federal complaints without being 
in compliance with Federal law. 

Congress concluded that 4 years would be suffi­
cient lime for State and local jurisdictions to con­
form their laws to the FHAA. Nevertheless, to date, 
only 14 agencies have been found to have substan­
tially equivalent laws, and no agencies have been 

fully certified. Further, the Commission estimates 
that approximately 50 percent of the 122 
grandfathered FHAP agencies are at high risk of 
dropping out of the Federal fair housing system after 
September 13, 1992. Of particular concern, this loss 
will probably include 14 or more previously certified 
State agencies. Among agencies that reported poor 
prospects for meeting the September 13, 1992, certifi­
cation deadline, one-half indicate good or excellent 
prospects of fully satisfying substantial equivalency 
criteria in 1993. 

Neither Congress, the Administration, HUD nor 
many State and local agencies appear to have accu­
rately gauged the obstacles that have hampered the 
enactment of substantially equivalent fair housing 
laws. As a result, aggressive efforts toward certifica­
tion developed slowly over the 4 years since passage 
of the 1988 amendments. HUD took nearly 3 years 
to develop, coordinate, and implement an aggressive 
program to assist agencies striving towards substan­
tial equivalency. 

Faced with the difficult task of making major, 
complex changes to their laws, coupled with HUD's 
slow response, many of the State and local agencies 
were confused and discouraged during the early 
stages. In the absence of clear and formal guidelines, 
some agencies appear to have taken a "wait and see" 
attitude toward certification, hoping that HUD 
would relax its stringent standards for substantial 
equivalency. In a number of jurisdictions, statutory 
revisions have been rejected, caught up in a hostile 
political climate, or delayed pending legislative ac­
tion. Some agencies have submitted applications to 
HUD, believing that they had met the requirements 
of the law, but were denied. Many local agencies 
have been delayed, awaiting passage of State en­
abling legislation. Other agencies did not apply be­
cause they felt they could not meet the requirements 
on time. 

This report raises concerns about HUD's ability 
to enforce the Federal Fair Housing Act should a 
~lgnificant number of State and local agencies not be 
certified by HUD. Without the "partnership" be­
tween HUD and these agencies, effective enforce-

31 



ment of the Fair Housing Amendments Act of 1988 
and equal opportunity in housing will not be ful­
filled. After September 13, I 992, HUD is likely to be 
in a very difficult predicament. Unable to refer com­
plaints to States and localities that are not substan­
tially equivalent, HUD could be inundated with new 
complaints. At this time, HUD docs not appear to 
have enough staff and other resources to handle its 
current workload, much less many new complaints. 
To absorb the full potential increase in enforcement 
workload, without sacrificing enforcement standards 
or other fair housing programs, the Commission es­
timates that HUD's FHEO would require a budget 
increase of approximately $ I 3 million in fiscal year 
1993. In light of the current Federal budget deficit 
problems, the prospects of Congress approving a re­
quest from HUD for a supplemental appropriation 
of this amount arc very uncertain. 

The Commission will address the full scope of fair 
housing enforcement in a future report. In the in­
terim, however, due to the immediacy of the certifi­
cation problem, the Commission concludes and rec­
ommends the following: 

Finding 1: In many States and localities, efforts 
to enact substantially equivalent fair housing laws 
have been hampered by a lack of involvement from 
Federal, State, and local government leaders and of­
ficials, businesses, and private organizations. Sup­
port for certification has not been generated within 
these communities. Consequently, revised fair hous­
ing statutes have been rejected or delayed by the leg­
islative body. In a number of other jurisdictions, new 
statutes were enacted, but have been rejected by 
HUD as not being substantially equivalent. Several 
agencies also cited local political factors that have 
hampered enacting new fair housing laws. In addi­
tion, a number of local agencies need to have en­
abling legislation before their ordinances can be re­
vised. 

Most of the agencies that have received Interim 
Referral Agreements cited strong support from and 
involvement of the community and government 
leaders, legislators, Boards of Realtors, and private 
fair housing groups. 

Recommendation I: State and local officials, 
such as governors and mayors as well as business 
and community leaders, must be involved intensively 
through personal partici~ation in the certification 
process. ll is essential t;iat information concerning 
the importance of State fair housing laws reach all 
sectors of the communities and that leaders strive to 

build broad-based support for strong and effective 
fair housing laws. In addition, government leaders 
must also provide sufficient staff and financial re­
sources to enable the jurisdiction to guarantee broad 
and effective rights and remedies to all its citizens. If 
agencies currently facing legislative and political dif­
ficulties are to become substantially equivalent, gov­
ernors, mayors, and business and community leaders 
must become more active in the certification process. 

Finding 2: HUD will have to absorb the enforce­
ment activities of a large number of State and local 
agencies that are not expected to be certified by the 
September 13, 1992, deadline. In order to process 
these complaints and avoid a serious complaint back­
log and decrease in performance, HUD's FHEO will 
require a budget increase in fiscal year 1993. 

Recommendation 2: Congress and the Adminis­
tration should ensure that funds and other resources 
are provided fully to meet HUD's expanded enforce­
ment responsibilities, beginning in the first quarter of 
fiscal year 1993. Congress should conduct a hearing 
to assess the obstacles discussed in this report, and 
the impact that not certifying State and local agencies 
will have on HUD's ability to enforce the Fair Hous­
ing Act effectively. 

HUD should take immediate action to assess the 
impact of losing agencies from the FHAP. Specific­
ally, HUD should develop a management plan to en­
sure that adequate resources and staff are available 
to process Title VIII fair housing complaints within 
the 100 day time requirement. HUD should not reas­
sign staff and other resources from its other civil 
rights programs, thus decreasing the effectiveness of 
those programs. 

Finding 3: Despite recent gains in the quality and 
timeliness of HUD's technical assistance to State and 
local agencies, many agencies still do not understand 
the procedures or criteria for attaining substantial 
equivalency. 

Recommendation 3: HUD should develop a 
clear working definition of the term "substantially 
equivalent" and provide uniform written guidelines 
on HUD's certification process. This will help agen­
cies become certified and is essential for any future 
expansion of the Fair Housing Assistance Program 
to other States and localities. 

The FHAA must be vigorously and uniformly ap­
plied in all jurisdictions and for all protected classes. 
Thus, it is essential that HUD not relax the standards 
that it used until January 1992 to evaluate requests 

32 



for certification. As of January, HUD properly in­
sisted that Stale and local laws replicate lo a high 
degree the FedcraJ law in all respects as specified in 
the hnalRulc(24 C.F.R. §§ 115.3 and 115.3a). 

In developing standards for substantial equiva­
lency, il is appropriate for HUD to accept variances 
in a jurisdiction's slatule as anticipated by 24 C.F.R 
§ I I 5.3(c). However, in doing so, HUD must ensure 
that other provisions of the jurisdiction's enforce­
ment system (e.g., regulations, directives, and rules) 
fully compensate for the statutory deficiencies. In 
judging whether statutory variances arc satisfactorily 
resolved, HUD must be reasonably confident that 
subsequent evaluation of the law in operation can 
determine that the effects intended by the Fair Hous­
ing Act arc being realized. 

Finding 4: Without certification and technical 
and financial support from HUD, many of the agen­
cies arc likely to reduce or eliminate their fair hous­
ing programs. This would make it much more diffi­
cult for individuals with fair housing complaints to 
receive local assistance and the full protection of the 
FederaJ Fair Housing Act. The level of housing dis­
crimination in affected areas would likely increase. 

Without certification, a majority of State and 
local agencies would refer cases lo HUD so that in­
dividuals would have the full rights and remedies 
available under Federal law. A majority of the agen­
cies making referrals, however, would also process 
the same complaint under their own laws, creating 
wasteful duplication of fair housing enforcement ef­
forts. 

An estimated one-third of currently grand­
fathered FHAP agencies will not refer cases to HUD 
if they arc not certified. This raises a concern that 
individuals filing these complaints may not be aware 
of the full rights and remedies available to them 
under Federal law. 

Recommendation 4: HUD needs to be more ag­
gressive in dealing with non-participating State and 
local agencies. HUD must increase its efforts to 
achieve participation in the Federal fair housing sys­
tem of all State and local jurisdictions. Specifically, 
HUD should provide these jurisdictions with sus­
tained and timely assistance with drafting laws that 
will meet a substantial equivalency review. HUD 
should establish stronger tics with those agencies 
seeking certification, induding assigning staff to spe­
cific agencies to handle inquiries and offer assis­
tance. Further, HUD must continue to provide legal 
advice on State and local proposl--<l fair housing 

laws. If HUD determines that a proposed law is sub­
stantially equivalent, HUD officials should offer to 
testify on behalf of the proposal. 

Finding 5: HUD has not developed a plan to pro­
cess complaints from those agencies where extensions 
were denied and, more important, from those agen­
cies that will not have an Interim Referral Agreement 
after September 13, 1992. 

Recommendation 5: HUD should attempt to 
reach a Memorandum of Understanding (MOU) 
with all State and local agencies not in the Federal 
fair housing system. The MOU should state that ju­
risdictions that do not have fair housing laws sub­
stantially equivalent to the Federal Fair Housing Act 
will explain to the parties in a complaint the rights 
and remedies under Federal law and give the com­
plainant the option of forwarding the complaint to 
HUD for processing. Regional staff should conduct 
periodic assessments of complaints filed in those ju­
risdictions with an MOU to review their fair housing 
activities to ensure that jurisdictions are in compli­
ance with the MOU. 

HUD should involve regional and field offices 
fully in the certification process and in processing 
complaints. FHEO regional staff should be detailed 
to field offices that do not process complaints and 
should network with other fair housing agencies, ad­
vocacy groups, and any other organizations that re­
quire assistance enforcing the law. 

Finding 6: HUD organized the Funded Programs 
Division at headquarters and the Programs Division 
or Branch in its regions to provide assistance to State 
and locaJ agencies seeking certification, and to in­
struct them on the Federal requirements for com­
plaints processing. However, the Commission found 
that the units are operating without formal guidelines 
or training, and the level of participation and contact 
with the agencies varies by region. 

Recommendation 6: HUD should provide for­
mal training and operating guidelines for these divi­
sions. Specific training should include instruction on 
the criteria for adequacy of law and procedures that 
HUD applies to determine "meaning and intent" of 
the State and local law. HUD should develop uni­
form guidelines and instructions on how the staff 
should assist agencies during the interim phases. 
These activities should be given high priority. In 
order to ensure consistency in technicaJ assistance, 
HUD should develop an instructional manual on the 
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certification and complaint process for its Funded 
Programs Division. 

Finding 7: Some regions coordinated efforts to 
provide technical assistance to the State and local 
agencies seeking certification. For example, tri-re­
gional meetings (e.g., Regions IV, V, and VII) in­
volving HUD regional staff and State and local 
agencies arc held regularly to provide technical assis­
tance to agencies. 

Recommendation 7: HUD should thoroughly 
review and evaluate its inter-regional cooperation 
and coordination with FHAPs lo measure effective­
ness and productivity. Based on its findings, HUD 
should encourage these joint efforts throughout all 
of its regions. 

Finding 8: In some regions, the Regional Admin­
istrator and FHEO Director have been active in cer­
tification, often lending support to staff efforts. 

Recommendation 8: All regional administrators 
and FHEO regional directors must be actively in­
volved in the certification process, by attending 
meetings, issuing memoranda of support, or contact­
ing Stale and local agencies' directors periodically 
regarding their certification progress. 

Finding 9: Monitoring of jurisdictions with In­
terim Referral Agreements is required in the law, but 
as late as January 21, 1992, HUD had not developed 
formal procedures or written guidelines and instruc­
tions for HUD staff to use in the monitoring pro­
cess. 

Recommendation 9: HUD should develop writ­
ten guidelines and instructions for those staff respon­
sible for monitoring the activities and progress of 
those agencies with Interim Referral Agreements. 

These guidelines should outline specific duties, re­
sponsibilities, timetables, and benchmarks that the 
agencies must meet. 

Finding 10: The law requires HUD to monitor 
the FHAP agencies at least every 5 years to assess 
their qualifications for the Fair Housing Assistance 
Program. However, there are currently no uniform 
guidelines or benchmarks to assess the performance 
or participation of the agencies in the program, either 
during the interim phase or after the extension pe­
riod. 

Recommendation 10: HUD should develop and 
implement uniform guidelines to evaluate the partici­
pation and qualifications of the certified agencies. 
The Funded Programs Division at headquarters and 
regional staff should be knowledgeable about these 
guidelines and be able to conduct training and infor­
mational seminars with assigned FHAPs regarding 
these guidelines. 

Finding 11: Based upon the Commission's Sur­
vey information, per case processing costs of FHAP 
agencies' are significantly less than HUD's costs. 

Recommendation 11: HUD should conduct a 
cost analysis of complaint processing by the State 
and local agencies to determine the actual cost of 
administering or using the FHAP and to detennine 
where additional cost savings can be made, including 
the amount of fees paid to State and local agencies 
for complaint closures. HUD should also conduct a 
study on the actual cost to HUD (i.e., accrued cost to 
HUD in providing technical assistance and reviewing 
completed cases) of administering the FHAP. The 
study should examine differences in service/product 
mix and quality as well as process efficiency. 
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Appendix A 

Discussion of Selected State and Local Agencies 

Virginia. Under the Stale Code of Virginia, the Virginia Department of Commerce issues licenses and 
is responsible for disciplining most of the occupations, professions, and businesses. As part of this 
mandate, it is responsible for fair housing practices to protect the public safety, health, and welfare ofits 
residents, as well as the environment. 1 Virginia's fair housing program is assigned to the Real Estate 
Board for administrative purposes. However, the fair housing administrator reports to the director and 
senior deputy director of the Virginia Department of Commerce. 2 The fair housing staff has the 
authority to recci ve complaints ofhousing discrimination, to order investigations, to conduct factfinding 
and formal hearings, and to negotiate settlement agreements between parties in dispute. 3 In addition, 
the Virginia fair housing program provides •assistance to citizens, and seeks to protect their rights to 
equal housing under the law," as well as provide educate and train professionals who wish to comply with 
both the Federal and State statutes. 4 In 1990, ofits total budget of$7,327,283, fair housing expenditures 
totaled $196,274.' In I990 four full-time positions were assigned to fair housing: an administrator, 
assistant administrator, executive secretary, investigator, and two part-time case analysts.6 

Currently, coverage includes race, color, religion, national origin, sex, age, familial status, and handicap. 7 

Although Virginia's revised fair housing law does not provide for administrative hearings, it does provide 
for adjudication of complaints.8 

New Hampshire. In 1965 the State legislature established the New Hampshire Commission for Human 
Rights to prevent and eliminate discrimination in employment, housing, and public accommodations. 9 

The Governor, with the approval of the Executive Council, appoints five volunteer commissioners to 
oversee the agency's operations. The commissioners review investigations, preside over public hearings, 

1 Virginia Fair I lousing Law, VA. Code Ann. & 96-36 (Supp. 1991 ). Also see, Virginia Department ofCommerce, Biennial Report 

(June ]0, 1991 ), p. I (hereafter cited as Virginia, Biennial Report). 
2 Virginia, Biennial Report. p..l 

' Ibid .. and§ ]6-96-8. 
4 Virginia. Biennial Report (1986-88). p. I. 
5 Virginia, Commission Survey. table 2, p. 17. 
6 Ibid .. table .l. p. 18. 

' Virginia Fair Housing Law. House Rule No. 1153, Amendmentin the Nature ofa Substitutc(Proposed by the Se:aate: Committee: 
on General Laws. Feb. 18, 1991 ). 
1 Virginia, CommissionSun'cy, pp. 14-15. 
9 New Hampshire Commission for Human Rights. BiennialReport(Draft), Fiscal Years 1988 and 1989 (July 1, 1987-June 30, 1989) 
(hereafter cited as New Jlampshirc, Biennial Report). 
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and adopl agency policies. A professional staff investigates and conciliates complaints, and conducts 
cduealional outreach programs. 10 In 1989 there were 10 employees, including an executive director, a 
depuly director, 3 •anlidiscrimination" investigators, 2 clerical workers, and 3 temporary positions 
funded by Federal monies. 11 In 1990 the agency received $8,500 from HUD under the Fair Housing 
Assislancc Program. 1~ In 1990 coverage did not include adjudication in court at agency expense, the 
award of puniLive damages against Lhe respondent, any temporary or permanent injunction, a provision 
for temporary restraining orders, or reasonable attorney's fees and costs. 13 

Huntington, Wmt Virginia. The Huntington Human Relations Commission was established in 1972 by 
the cily council to enforce the Huntington Human Relations Ordinance. Under the ordinance, the 
commission •assures equality in the areas of employment, housing and public accommodations, 
regardless of a person's race, religion, color, national origin, ancestry, sex, age, handicap, blindness or 
familial status. " 14 However, in 1990 the ordinance did not provide for many of the rights and remedies 
that are provided under Lhe FHAA, including: l) filing and advising the complainant of the time limits 
and choice of forums provided under the law, 2) commencing proceedings within 30 days ofreceiving the 
complaint, 3) investigating and completing the investigation in no more than l 00 days after receipt of the 
complaint, and 4) assuring a civil penalty against the respondent, or arranging to have the award of 
punitive damages against the respondent adjudicated in court at agency expense. 15 The city council 
appoints 11 commissioners lo oversee agency operations, participate in public hearings, issue cease and 
desist orders, and set the agency's policy. Compliance activities make up the core of the commission's 
work. These activities include investigation, conciliation, and litigation. 16 Other activities include joint 
operations with Federal, Stale, and other local agencies' educational and outreach programs. 

In 1990 the Huntinglon commission employed three staff members, including one full- and one part-time 
investigative/professional staff member assigned to fair housing. 17 In 1990, of its total budget of 
$107,152, about 40 percent was spent on fair housing activities. 18 

Jacksonville, 1'7orida. The Jacksonville Community Relations Commission and the Jacksonville Equal 
Opportunity Commission arc jointly responsible for implementing the city's civil rights ordinance. The 
Jacksonville Equal Opportunity Commission assures equal opportunity in employment and fair housing. 

' 
0 Ibid. Also sec N.11. Rev. Stat. Ann.§ 354-A (1984 and Supp. 1987). 

11 New llampshirr::. Biennial Report. 
12 New Hampshire Commission for Human Rights, Cooperative Agreement for the Fair Housing Assistance Program (FHAP), 
Sept. 22. 1990. 

n New Hampshire, Commission Sun1cy, table I. pp. 9-10. 
14 Carolyn Brown. Chairperson. Huntington Human Reliitions Commission, letter to Robert K. Nelson. Mayor of the city of 

Huntington(West Virginia). Aug. 22, 1990. 
15 Huntington (WV). Commission Survey, table I, pp. 6-7 and 9. 
16 Huntington (WV) 1 luman Relations Commission. AnnualRcporl for Fiscal Y car 1989-90, pp. 1-2. 
17 Ibid. 
18 

Jluntington(WV), Commission Survey, Table 2. p. 17. 
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The Jacksonville Community Relations Commission addresses all other complaints ofdiscrimination and 
works to promote goodwill in the community. Both commissions protect fair treatment and equal 
opportunity for members of all economic, social, racial, religious, and ethnic groups of the city/9 

investigate complaints ofdiscrimination, conduct activities with schools and the police department, and 
make recommendations to the executive and legislative branches of the city government on strategies for 
eliminating discrimination. 20 In 1990 the commissions employed a staff of 11, including 6 investigators. 
Two of these investigators were assigned to fair housing full-time. 21 In 1990 through 1991, of the total 
budget of $472,906, about 11 percent was spent on fair housing activities, including complaints 
processing, training, and education and outreach. 22 In 1990 the ordinance did not include: I) provision 
for the award of actual damages to an aggrieved person or adjudication in court at agency expense; 2) 
provision for assessing a civil penalty against the respondent; or 3) provision for judicial review. 

Marion, Indiana. The Marion Human Relations Commission enforces the city's civil rights ordinance 
and provides assistance and outreach programs to the citizens of Marion concerning alleged civil rights 
violations. 23 The commission investigates allegations of discrimination based on race, color, sex, 
national origin, ancestry, and handicap in the areas of housing, employment, public accommodations, 
education, and credit. 24 The commission staff members sponsor and attend meetings, conferences, 
workshops, training seminars and programs with schools, Federal agencies, and such advocacy groups 
such as the local chapters of the League of United Latin American Citizens (LULAC) and the Urban 
League. 2' In 1990 the total budget included $11,450 for fair housing activities26 and funding for one 
full-time fair housing coordinator.27 Coverage did not include familial status, injunctive or other 
equitable relief, assessment of a civil penalty against the respondent, or reasonable attorney's fees and 

28costs. 

Oklahoma. The Oklahoma Human Rights Commission was created in 1963 to •work toward removing 
friction, eliminating discrimination and promoting unity and understanding among the people of 
Oklahoma. "29 In July 1985 the State legislature passed the Oklahoma Fair Housing Law, which 
prohibits discrimination in the sale or rental ofhousing based on race, color, sex, religion, national origin, 

19 Jacksonville (FL) Community Relations Commission, AnnualReport, Fiscal years 1988-89, p. I. 
20 Ibid. 
21 Jacksonn1/c. (FL), CommissionSun,·cy, table 3, p. 18. 
22 Ibid., table 2, p. 17. 

:o Marion. (IN) Human Relations Commission, / 989 Annual Report, Introduction. 
24 Ibid .. Director's Statement. 
25 Ibid. 

2t> Man,m IN, CommisSJon Survey, table 2, p. 17. 
27 Ibid., table .1. p. 18. 

l1l Ibid., table I. pp. 9-10. 
29 Oklahoma I luman Rights ( :ommission, Annual Report, Fiscal Years 1986 and 1987. p. I (hereafter cited as Oklahoma Annual 

Report.) 
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age, or handicap. 30 In 1990 coverage did not include: 1) familial status; 2) the 100-day requirement to 
complete the complaint or 3) provisions that could subject a complaint to costs, criminal penalties, or fees 
in ronncction with filing of complaints. 31 The agency consists of a nine-person board that establishes 
policy, sets goals, and approves programs and projects related to eliminating discrimination and 
approving intergroup relations. The Oklahoma commission employs a director, and a full-time 
professional and administrative staff. The professional staff is assigned to two distinct functional 
departments: (I) Enforcement and Compliance and (2) Community and Intergroup Relations. The 
Enforcement and Compliance Department receives, processes, and investigates complaints of 
discrimination. 32 The Community Relations Department is assigned the task of implementing the 
educational and enforcement aspects of the commission's fair housing program.33 In 1990, of the total 
agency budget of $904,131, payments for fair housing activities totaled $111,445.34 

Missouri. The Missouri Commission on Human Rights in Jefferson and its three area offices in St. Louis, 
Kansas City, and Sikeston operate under the Missouri Human Rights Act, which prohibits discrimination 
on the basis of race, color, religion, national origin, ancestry, sex, and handicap in public accommoda­
tions and housing.B The duties of the commission include discouraging discrimination, conducting 
research on discrimination in Missouri, and coordinating civil rights activities with public and private 
organizations.30 In I990 the Stale law did not include: l) familial status; 2) provisions to have the 
award of actual damages to an aggrieved person adjudicated in court at agency expense; 3) provisions 
lo assess civil penalties against the respondent or to have the award of punitive damages against the 
respondent adjudicated in court at agency expense. 37 There are 11 commissioners who serve for 
staggered terms of 6 years. The Governor appoints the commissioners to formulate agency policy and 
serve as hearing panel mcmbers. 38 The commission has agreements with the U.S. Department of 
Housing and Urban Development and the Equal Employment Opportunity Commission for processing 
complaints, providing outreach programs, and sponsoring workshops and seminars on timely topics for 
the community. 39 In 1990, of its total budget of$1,064,342, approximately IO percent was for fair 
housing initiatives, and 12 of the 23 investigative and other professional staff were assigned to fair 
housing activities. 40 

la Okla. Stat Ann. tit. 256 § 1451 cl seq. 
31 Oklahoma Commission Survey, table I, p. 7. 

n Oklahoma Annual Report, p. 4. 
33 Ibid. 

:!< Oklahoma. Commission Survey. table 2. p. 17. 

)l Mo. Ann. Stat.§§ 213.120, .114.060 (Vernon 1985). Also see 

Year '89. p. I (hereafter cited as Missouri AnnualReport). 

)0 /d.§2B.0.10and MissounAnnuaJRcport,p. I. 
37 

Missouri, Commission Survey. table I. pp. 7-9. 

~ Mo. Ann. Stat.§ 2Ll020. 

J• Missoun'. Commission Survey, Ibid., pp, 5-6. 
40 Ibid.. Survey #I. table 2. p. 16, and tabld, p. 17. 

Missouri Commission on Human Rights, AnnualReport, Fiscal 
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Appendix B 

U.S. COMMISSION ON CIVIL RIGHTS 

Survey of State and Local 
Human Rights Agencies 

on the 

Federal Fair Housing 
Amendments Act of 1988 

0MB Control No.: 3035-0022 
Expiration Date: September 30, 1991 
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PARTI 
REQUEST FOR DOCUMENTS 

Please send us a copy of the following documents: 

• Your current State or local fair housing law or ordinance. 

• Regulations, policy guidelines, orders, etc. that govern your agency's fair 
housing enforcement efforts. 

• Proposed legislation that is intended to make your current law or 
ordinance "substantially equivalent" to the Federal Fair Housing Act. 
Please indicate the status of each proposal. 

• Organizational chart and addresses of any area offices. 

• Annual reports for the past four years. 

• FHAP cooperative agreement. 
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0MB Control No. 3035--0022 
Expiration Date: September 30. 1991 

U.S. COMMISSION ON CIVIL RIGHTS 

SURVEY OF STATE AND LOCAL HUMAN RIGHTS AGENCIES 
CONCERNING THE 

FEDERAL FAIR HOUSING AMENDMENTS ACT OF 1988 

The U.S. Commission on Civil Rights is a an independent, bi-partisan Federal agency. As 
part of its responsibilities, the Commission appraises the laws and policies of the Federal 
Government with respect to discrimination or denials of equal protection of the laws under the 
Constitution because of race, color, religion, sex, age, handicap, or national origin or in the 
administration of Justice. 

Under this mandate the Commission is conducting an 18-month study to evaluate the 
implementation and effectiveness of the Federal Fair Housing Amendments Act of 1988. This 
survey is a key part of the study. 

State and Local agencies, such as yours, play a major role in enforcing the Federal Fair 
Housing Act. It is therefore essential that the Commission understand how the Fair Housing 
Amendments of 1988 are going to affect your operations, today and in the future. We want to 
know about your experience to date in seeking recertification under 24 CFR § 115.3, whether 
you are likely to be recertified by 1992 and, if not what the consequences would be for fair 
housing enforcement efforts in your area. 

Based on the results of the survey and other data, the Commission will report its findings to 
the President and Congress. along with any recommendations for administrative, regulatory, or 
legislative changes to ensure maximum enforcement of the Fair Housing Amendments of 
1988. The Commission will also prepare a more detailed analysis on the survey, which will be 
sent to each participant. 

We estimate most agencies will spend less than 14 hours completing the survey, including up 
to two hours responding to follow-up questions. We appreciate that this is a considerable 
effort. Nevertheless, we believe the results of the survey will be of value to your agency and, 
particularly, will help to ensure that the partnership between State and Local fair housing 
agencies and the Federal Government remains strong. 

Please send us your survey responses and other requested information no later than February 
15. 1991. A preaddressed envelope has been included with the survey for your convenience. 

Should you have any questions about the survey, please feel free to contact Wanda Johnson 
or Franklin Chow of the Civil Rights Evaluation Unit at (202) 376-8512. Thank you tor your • 
time and patience. 
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SECTION A 
The following questions pertain to certification under the Fair Housing Act. Questions 1-5 ask 
about your experiences with and the prospects for certification. The last two questions ask 
about the consequences for your operations if your agency is not recertified by 1992. 

l. What actions have been taken or are planned to incorporate the provisions of the Fair 
Housing Amendments Act of 1988 into your governing fair housing law? 

4 
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, Has your agency sought or been offered technical assistance by HUD in any phase of 
the certification process·~ 

□ Yes 
□ No 

If yes. please answer parts (a) and (b). 

a) Describe the sources from which your agency has sought or received technical 
assistance. (E.g. telephone inquiries. written correspondence, HUD-sponsored 
conferences. I 

b) If you have received technical assistance, describe the circumstances, nature, and 
results of the assistance. 

3. Has your agency made a formal request for certification? 

□ Yes 
0 No 

If yes. please answer parts (a) and (b). 

a) What was the outcome/current status? 

b) If your initial submission was found to be insufficient, are you planning a 
resubmission responding to HUD's concerns? If so. when will you reapply? Do you 
predict that your submission will be found to be sufficient? 

5 
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4. Table I below lists the criteria established by the U.S. Department of Housing and Urban 
Development (24 CFR Part 115.3 and I 15.3a) to judge the equivalency of a State or local 
law or ordinance. Please check the appropriate answer, as to whether or not your current 
fair housing law or ordinance meets each of the following criteria, as you interpret them. 

If your law or ordinance does not currently satisfy criteria, please indicate the likelihood 
that they will be satisfied prior to January 1992 as required by§ l 15.6(d). If the prospects 
for satisfying a criterion are "poor" or "uncertain," please explain why in the space 
provided at the end of table 1 or on a separate attachment. 

Table 1 

Criteria 

§115.3 Crtterla for adequacy of law. 

(a) In order for a determination to be made that a State or local 
fair housing agency administers a law which on its face, provides 
rights and remedies for alleged discriminatory housing practices 
that are substantially equivalent to those provided in the Act, the 
law or ordinance must: 

(1) Provide for an administrative enforcement body to receive 
and process complaints and provide that: 

(i) Complaints must be in writing: 

(ii) Upon the filing of a complaint the agency shall serve notice 
upon the complainant acknowledging the filing and advising the 
complainant of the time limits and choice of forums provided 
under the law; 

(iii) Upon the filing of a complaint the agency shall promptly 
serve notice on the respondent or person charged with the 
commission of a discriminatory housing practice advising of his 
or her procedural rights and obligations under the law or 
ordinance together with a copy of the compllnant; 

(Iv) A respondent may file an answer to a complaint. 

(2) Delegate to the administrative enforcement body 
comprehensive authority, including subpoena power, to 
Investigate the allegations of complaints, and power to conciliate 
complaint maners, and require that: 

(i) The agency commence proceedings with respect to the 
complaint before the end of the 30th day after receipt of the 
complaint; 

Current 
Coverage Prospects for Coverage by 1992 

Yes No Excellent Good Poor Uncertain 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 
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Table 1 (cont'd) 

Criteria 

(ii) The agency investigate the allegations of the complaint and 
complete the investigation in no more than 100 days after receipt 
of the complaint, unless it is impracticable. 

(iii) If the agency is unable to complete the investigation within 
100 days it shall notify the complainant and respondent in writing 
of the reasons for not doing so; 

(iv) The agency make final administrative disposition of a 
complaint within one year of the date of receipt of a complaint, 
unless it Is impracticable to do so. If the agency Is unable to do 
so it shall notify the complainant and respondent, in writing, of the 
reasons for not doing so; 

(v) Any conciliation agreement arising out of conciliation efforts 
by the agency shall be an agreement between the respondent 
and the complainant and shall be subject to the apprcval of the 
agency; 

(vi) Each conciliation agreement shall be made public unless 
the complainant and respondent otherwise agree and the agency 
determines that disclosure is not required to further the purposes 
of the law or ordinance. 

(3) Not place any excessive burdens on the complainant that 
might discourage the filing of complaints, such as: 

(i) A provision that a complaint must be filed within any period 
of time less than I 80 days after an alleged discriminatory housing 
practice has occurred or terminated; 

(ii) Anti-testing provisions; 

(Ill) Provisions that could subject a complainant to costs, 
criminal penalties or fees in connection with filing of complaints. 

(4) Not contain exemptions that substantially reduce the 
coverage of housing accommodations as compared to Section 
803 of the Act (which provides coverage With respect to all 
dwellings except, under certain circumstances, single family 
homes sold or rented by the owner and units in owner-occupied 
dwelllngs containing livlng quarters for no more than four 
families). 

(5) Be sufficiently comprehensive in its prohibitions to be an 
effective Instrument in carrying out and achieving the intent and 
purposes of the Act, i.e., prohibit the following acts: 

(I) Refusal to sell or rent based on discrimination because of 
race, color, religion, sex, familial status, or national origin; 

Current 
Coverage 

Yes No 

□ 

□ □ 

□ □ 

□ 

□ □ 

□ 

□ □ 

□ □ 

□ □ 

□ □ 

□ □ 

7 

Prospects for Coverage by 1992 

Excellent Good Poor Uncertain 

□ □ □ □ 

□ □ □ □ 

□ □ □ □ 

□ □ □ □ 

□ □ □ □ 

□ □ □ □ 

□ □ □ □ 

□ □ □ □ 

□ □ □ 

□ □ □ □ 

□ □ □ □ 
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Table 1 (cont'd) 

Criteria 

(II) Refusal to negotiate for a sale or rental baaed on 
discrimination because of race, color, religion, sax, famlllal status, 
or national origin; 

(Ill) Otherwise making unavailable or denying a dwelling based 
on discrimination because of race, color, rallglon, sex, famlllal 
status, or national origin; 

(iv) Discriminating in the terms, conditions, or privileges of sale 
or rental of a dwelling, or in the provision of services or faciUtias 
In connection therewith, based on discrimination because of race, 
color, religion, sex, familial status, or national origin; 

(v) Advertising In a manner that Indicates any preference, 
!Imitation or discrimination because of race, color, religion, sax, 
familial status, or national origin; 

(VI) Falsely representing that a dwelling Is not available for 
Inspection, sale, or rental because of discrimination because of 
race, color, religion, sax, famlllal status, or national origin; 

(vii) Coercion, intimidation, threats, or interference with any 
person In the exercise or enjoyment of or on account of his or her 
having exercised or enjoyed, or on account of his or her having 
aided or encouraged any other person in the exercise of 
enjoyment of any right granted or protected by section 803, 804, 
sos, or 806 of the Act; 

(viii) Block busting based on representations regarding the 
entry or prospective entry Into the neighborhood of a person or 
persons of a particular race, color, religion, sex, famiUal status, or 
national origin; 

(Ix) Discrimination in residential real estate-related transactions 
by providing that: It shall be unlawful for any person or other 
entity whose business includes engaging In resldential real 
estate-related transactions to discriminate against any persons 
in making available such a transaction, or In the terms or 
conditions of such a transaction, because of race, color, religion, 
sax, familial status, or national origin. Such transactions include: 

(A) The making or purchasing of loans or the provision of other 
financial assistance for purchasing, constructing, Improving, 
repairing, or maintaining a dwelling; or the maklng or purchasing 
of loans or the provision of other flnanclal assistance secured by 
residential real estate; or 

(8) The selllng, brokering, or appraising of residential real 
prcperty; 

Current 
Coverage Prospects for Coverage by 1992 

Yea No Excellent Good Poor Uncertain 

D D D D D D 

D D D D D D 

D D D D D D 

D D D D D D 

D D D D D D 

D D D D D D 

D □ D D D □ 

□ □ D D D □ 

□ □ D D D □ 

□ □ D D D □ 
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Table 1 (cont'd) 

Criteria 

{X) Denying a person access to, or membership or panlcipation 
in, a multiple listing service, real estate brokers' organization, or 
other service because of race, color, religion, sex, familial status 
or national origin. 

(b) In addition to the factors described in paragraph (a) of this 
sectlon, the provisions of the State or local law must afford 
administrative and judicial protection and enforcement of the 
rights embodied in the law. 

(1) The agency must have authority to: 

(I) Seek prompt judicial action for appropriate temporary or 
preliminary relief pending final disposition of a complaint if the 
agency concludes that such action is necessary to carry out the 
purposes of the law or ordinance; 

(ii) Issue subpoenas; 

(Iii) Grant actual damages or arrange to have adjudicated in 
court at agency expense the award of actual damages to an 
aggrieved person; 

(iv) Grant injunctive or other equitable relief, or be specifically 
authorized to seek such relief in a coun of competent jurisdiction. 

{V) Assess a civil penalty against the respondent, or arrange to 
have adjudicated in coun at agency expense the award of 
punitive damages against the respondent. 

(2) Agency actions must be subject to judicial review upon 
application by any party aggrieved by a final agency order. 

(3) Judicial review of a final agency order must be in a court 
with authority to grant to the petitioner, or to any other party, such 
temporary relief, restraining order, or other order as the coon 
determines is just and proper; affirm, modify, or set aside, in 
whole or_ in part, the order, or remand the order for further 
proceedings; and enforce the order to the extent that the order is 
affirmed or modified. 

(c) The requirement that the State or local law prohibit 
discrimination on the basis of familial status does not require that 
the State or local law limit the applicability of any reasonable 
local, State or Federal restrictions regarding the maximum 
number of occupants permitted to occupy a dwelling. 

(d) The State or local law may assure that no prohibition based 
on dlscriminallon because of familial status applies to housing for 
older persons substantially as described In Part 100 Subpart E. 

Current 
Coverage Prospects for Coverage by 1992 

Yes No Excellent Good Poor Uncertain 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 
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Table 1 (cont'd) 

Criteria 

(8) A determination of the adequacy of a State or local fair 
housing law "on its lace" is intended to focus on the meaning and 
Intent of the text of the law, as distinguished from the 
effectiveness of its administration. Accordingly, this determination 
Is not limited to an analysis of the literal text of the law but must 
take into account all relevant matters of State or local law, e.g., 
regulations, directives and rules of procedure, or interpretations 
of the fair housing law by competent authorities, as may be 
necessary. 

(f) A law will be held to be not adequate "on its face" if it 
permits any of the agency's decision making authority to be 
contracted out or delegated to a non-governmental authority. For 
the purposes of this paragraph, "decision making authority" shall 
include: 

(1) Acceptance of the complaint; 

(2) Approval of the conciliation agreement; 

(3) Dismissal of a complaint; 

(4) Any action specified in Section 11S.3(a)(2)(iv) or 1!S.3(b)(l). 

(g) The State or local law must provide for civil enforcement of 
the law or ordinance by an aggrieved person by the 
commencement of an action in an appropriate court not less than 
l year after the occurrence or termination of an alleged 
discriminatory housing practice. The court should be empowered 
to: 

(1) Award the plaintiff actual and punitive damages; 

(2) Grant as relief, as it deems appropriate, any temporary or 
permanent injunction, temporary restraining order or other order; 

(3) Allow reasonable attorney's fees and costs. 

Current 
Coverage 

Yes No 

□ D 

□ □ 

□ □ 

□ □ 

□ □ 

□ □ 

□ □ 

D D 

Prospects for Coverage by 1992 

Excellent Good Poor Uncertain 

D 

D 

D 

D 

D 

D 

D 

□ 

D 

D 

D 

D 

□ 

D 

D 

□ 

□ 

□ 

□ 

□ 

D 

D 

D 

D 

D 

D 

D 

□ 

□ □ □ D 

10 
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Table 1 (cont'd) 

Criteria 

§115.38 Criteria for adequacy of law-discrimination because 
of handicap. 

(a) In addition to the provisions of § I 15.3, in order for a 
determination to be made that a State or local fair housing 
agency administers a law which, on its face, provides rights and 
remedies for alleged discriminatory housing practices, based on 
handicap, that are substantially equivalent to those provided in 
the Act, the law or ordinance must be sufficiently comprehensive 
in its prohibitions to be an effective instrument in carrying out and 
achieving the intent and purposes of the Act, i.e., it must prohibit 
the following acts: 

(1) Advertising in a manner that Indicates any preference, 
limitation, or discrimination because of handicap; 

(2) Falsely representing that a dwelling is not available for 
inspection, sale, or rental based on discrimination because of 
handicap; 

(3) Blockbusting, based on representations regarding the entry 
or prospective entry into the neighborhood of a parson or persons 
with a particular handicap; 

(4) Discrimination in residential real estate-related transactions 
by providing that: It shall be unlawful for any person or other 
entity whose business includes engaging in residential real 
estate-related transactions to discriminate against any person in 
making available such a transaction, or in the terms and 
conditions of such a transaction, because of handicap, 
Residential and real estate-related transactions include: 

(i) The making or purchasing of loans or the provision of other 
financial assistance for purchasing, constructing, improving, 
repairing, or maintaining a dwelling; or the making or purchasing 
of loans or the provision of other financial assistance secured by 
residential real estate; or 

(ii) The selling, brokering, or apprising of residential real 
property; 

(SJ Denying a person access to, or membership or participation 
In, multiple listing services, real estate brokers' organizations, or 
other services because of handicap; 

(6) Discrimination in the sale or rental, or otherwise making 
unavailable or denying, a dwelling to any buyer or renter because 
of a handicap of that buyer or renter, or of a person residing in or 
intending to reside in that dwelling after it is sold, rented, or made 
available, or of any person associated with the buyer or renter; 

Current 
Coverage Prospects for Coverage by 1992 

Yes No Excellent Good Poor Uncertain 

0 0 □ 

□ □ □ 0 □ 

□ □ 0 □ □ 

□ 0 0 0 0 0 

0 □ □ □ □ 

0 □ 0 □ □ □ 

0 □ □ □ □ □ 

0 0 0 □ □ □ 

11 
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Table 1 (cont'd) 

Criteria 

(7) Discrimination against any person in the terms, conditions, 
or privileges of sale or rental of a dwelling, or in the provision of 
services or facilities in connection with the dwelling, because of 
a handicap of that person, or a person residing in or Intending to 
reside in the dwelling after it sold, rented, or made available, or 
of any person associated with that person. 

(b) For purposes of this section, discrimination includes-

(1) A refusal to permit, at the expense of the handicapped 
person, reasonable modifications of existing premises occupied 
or to be occupied by the handicapped person, if the modifications 
may be necessary to afford the handicapped person full 
enjoyment of the premises, except that, in the case of a rental, 
the landlord may, where is reasonable to do so, condition 
permission for a modification on the renter's agreeing to restore 
the interior of the premises to the condition that existed before 
the modification, reasonable wear and tear excepted; 

(2) A refusal to make reasonable accommodations in rules, 
policies, practices, or services, when such accommodations may 
be necessary to afford a handicapped person equal opportunity 
to use and enjoy a dwelling; or 

(3) In connection with the design and construction of covered 
multifamily dwellings for first occupancy after March 13, 1991, a 
failure to design and construct dwellings In such a manner that-

(i) The dwellings have at least one building entrance on an 
accessible route, unless it is impractical to do so because of the 
terrain or unusual characteristics of the site; 

(ii) With respect to dwellings with a building entrance on an 
accessible route-

(A) The public use and common use portions of the dwellings 
are readily accessible to and usable by handicapped persons; 

(B) All the doors designed to allow passage into and within all 
premises are sufficiently wide to allow passage by handicapped 
persons in wheelchairs; and 

(C) All premises within covered multifamily dwelling units 
contain an accessible route into and through the dwelling; light 
switches, electrical outlets, thermostats, and other environmental 
controls are in accessible locations; there are reinforcements in 
the bathroom walls to allow later installation of grab bars; and 
there are usable kitchens and bathrooms suc:h that an Individual 
In a wheel chair can maneuver about the space. 

Current 
Coverage Prospects for Coverage by 1992 

Yes No Excellent Good Poor Uncertain 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

□ □ □ □ □ □ 

12 
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Table 1 (cont'd) 

Criteria 

(Cl The law or ordinance administered by the State or local fair 
housing agency may provide that compliance with the appropriate 
requirements of the American National Standard for buildings and 
facilities providing accessibility and usability for physically 
handicapped people (commonly cited as "ANSI All7.l-1986") 
suffices to satisfy the requirements of paragraph (b)(3)(ll)(C) of 
this section. 

(d) As used in this section, the term "coverGd multifamily 
dwellings• means buildings consisting of four or more units if such 
buildings have one or more elevators and ground floor units in 
other buildings consisting of four or more units. 

Current 
Coverage Prospects for Coverage by 1992 

Yes No Excellent Good Poor Uncertain 

□ □ □ D D □ 

□ □ D D D □ 

If you indicated in table 1 above that the prospects for incorporating a criterion listed in § llS.3 or § 11S.3a "poor" or •unc;enaln; please 
explain why in the space below. 

lJ 
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5. Section 810(f) of the Federal Fair Housing Act {as amended) requires the 
Secretary of HUD to certify a State or local agency if it operates under a law or 
ordinance that Is ·substantially equivalent" to the Act. 

a) Have any changes been proposed or incorporated into your current law 
that would provide: 1) protections that are less comprehensive, or exemptions 
that are broader than those found in the Act; 2) agency procedures that differ 
from those described under the Act; 3) remedies available to the agency that 
differ from those provided under the Act; or 4) judicial review of agency action 
that differs from that provided under the Act? 

D Yes 
0 No 

If yes, please indicate how the new provisions differ from the Act and rate the 
prospects (Excellent, Good, Poor, Uncertain) that HUD will accept these changes in 
considering your request for certification? 

14 
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S. b) Are there any provisions in the Federal Fair Housing Act that you 
believe cannot be incorporated into your current law in a form that will satisfy 
HUD's criteria tor certification? 

□ Yes 
□ No 

If yes, could HUD make exceptions in certifying your agency without significantly 
limiting your ability to process cases in a manner commensurate with that intended by 
the Fair Housing Act? Please explain how complaints falling within the exceptions 
would be processed by the agency and by HUD. Explain how this process will ensure 
that all rights of the aggrieved party provided under the Fair Housing Act would be 
protected. 

15 

S3 



6. If you are not certified as substantially equivalent by 1992: 

a) What traction of complaints, now filed directly with your agency and within your 
current jurisdiction, would be tiled directly with HUD? Please explain the basis tor 
your estimate. 

b) What fraction of complaints flied with your agency and within your jurisdiction, 
would you !l!ffil to HUD but also process at your agency? 

c) What fraction of complaints filed with your agency and within your jurisdiction, 
would you defer to HUD and not process at your agency? 

7. If your agency is not certified to process Federal fair housing cases beyond 
1992 and if funding by the State or local authority is not increased to 
compensate for lost revenues from HUD, how would your agency respond? 

8. When was your agency first certified by HUD to process dual-filed fair housing cases? 

______(year) 

16 
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SECTION B 
The following questions pertain to the scope and scale of your operations between 1987 and 
l 990. Some of these questions ask about the fair housing cases your agency processed. 
Please report only those complaints that were, or could have been. filed under both Federal 
law and your governing law or ordinance. 

In questions 10-16, you are asked to report budget and case information by "fiscal year." 
Please indicate if you are reporting on a basis other than your agency's fiscal year (e.g. 
calendar year, Federal fiscal year). 

9. When does your fiscal year begin? 

10. Please provide the following information on your agency's finances for each fiscal year 
between 1987 and 1990: 

Table 2 
Agency Finances: Flscal Years 1987-1990 

Item 1987 1988 1989 l~I 
Total Agency Budget 

Total Expenditures on Fair Housing1 

Expenditures for Fair Housing Case 
Processing1 

Expenditures for Fair Housing Training1 

Expenditures for Other Fair Housing 
Enforcement (e.g. educatiorvoutreach)1 

Administrative & Overhead 
Expenditures on Fair Housing Cases1 

FHAP Contract Cases (familial status 
and handicap) 

FHAP Cooperative Agreement 

Fair Housing Initiatives Program (FHIP) 

1 If your agency does not maintain expenditures separately for housing categories, please provide an approximate 
percentage of total expenditures that Is spent in each category. 

17 
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11. Please provide the following information on your agency's staffing for each fiscal year 
between 1987 and I 990: 

• Total staff, administrative and clerical, investigative and other professional staff, 
in full-time equivalents. 

• Investigative and other professional staff allocated to processing fair housing 
cases, in full-time equivalents (FTE's). 

Table 3 
Agency Staffing: Flscal Years 1987-1990 

Item 1987 1988 1989 1990I I I I I I 
Total Agency Staff 

Total Agency Administrative & Clerical 
Staff 

Total Agency Investigative Staff 

Investigative & Professional Staff 
Assigned to Fair Housing (FTE's) 

12. If you operate field or area offices, please list their locations, primary functions, and 
total staff. 

Location Staff Primary Functions 

18 
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13. Please provide the following information about housing discrimination cases your 
agency received in each fiscal year between 1987 and 1990? 

a) Basis of Complalnt: Please use table 4 below to provide a breakdown of the 
fair housing complaints your agency received according to the basis of complaint. In 
cases where more than one basis was cited, count the complaint once for each 
applicable basis. Count each complaint only once in computing the total complaints 
received. 

Table 4 
Basis of Complalnts Received 

Flscal Years 1987-1990 

Basis of 1987 1988 1989 1990 
ComplaintI I I I I I 

Race and Color 

Religion 

Sex 

National Origin 

Family Status 

Handicap 

Other 1 

Total Cases 

1 Indicate "other" categories in space below. 

19 
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13. b) Origin of Complaint: In table 5 below, please enter the number of fair housing 
complaints your agency received by their origin. 

Table 5 
Origin of Complalnta Received 

Flscal Yeara 1987-1990 

Origin of 1987 1988 1989 1990 
Complaint 

Original filing 
with agency 

Deferred by HUD 

Referred by Private 
Agency 

Referred by Other 
State/Local Agency 

Other Origin 

c) Disposition of complaints: In table 6 below, please enter the number of fair 
housing complaints received in each fiscal year between 1987 and 1990 by your 
agency according to whether your agency processed the case or referred it to another 
agency. 

Table 6 
Disposition of Complaints Received 

Flacal Years 1987-1990 

Disposition of 1987 1988 1989 1990 
Complaint 

Processed by 
agency 

Referred to HUD 

Referred to Other 
State1Local Agency 

Referred to Private 
Agency 

20 
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13. d) Jurisdiction of Complalnts: In table 7 below, please indicate how many of 
your agency's complaints were processed solely under your State or local law and how 
many under the Federal Fair Housing Act. 

Table 7 
Jurisdiction of Complalnts Processed by Agency: 

Complalnts Received Flscal Years 1987-1990 

Jurisdiction of 1987 1988 1989 1990 
Complaint 

State/Local only 

Dual: Federal & 
State or Local 

14. Of the complaints you referred to HUD in fiscal year 1990, how many alleged 
discrimination on the basis of familial status or handicap? 

Familial Status_______ 

Handicap 

21 
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15. Please provide the following information about housing discrimination cases your 
agency closed in each fiscal year between 1987 and 1990? 

a) In table 8 below, for the cases closed by your agency, please indicate 
the method used to finally resolve them. 

Table 8 
Methods of Closing Cases 

Fiscal Years 1987~1990 

- 1987 1988 1989 1990~ ~ 
Administrative 
Closure 

Conciliation 1 

(pre-hearing) 

Administrative 
Proceeding 

Litigation 

Other Method 

Total Cases Closed 

1 
May include failed conclllatlon no other method of resolution is available.attempts where 

22 
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15. b) In table 9 below, please enter the average time, in months, required to process 
cases closed by your agency between fiscal year 1987 and 1990. [If possible, compute 
the average total time from the date a complaint was originally filed. If this is not 
possible, then calculate the average from the date your agency assumed responsibility 
for each case. Please indicate the basis of your calculations.] 

Table 9 
Average Months to Process cases Closed 

Fiscal Years 1987-1990 
by Method of Final Resolution 

Method of Final 
Resolution 1987 1988 1989 1990 

Administrative Closure 

Conciliation (no hearing) 

Administrative Proceeding 

Litigation 

c) In table 10 below, please indicate how many of the cases closed by your 
agency were resolved in favor of the plaintiff, broken down by the methods used to 
finally resolve the cases. 

Table 10 
Number of cases Resolved In Favor of Plaintiff 

Cases Closed during Fiscal Years 1987-1990 
by Method of Final Reaolutlon 

Method of Final 
Resolution 1987 1988 1989 1990 

Conciliation 1 

Administrative Proceeding 

Litigation 
Indicate the number ot conc111at1ons. 

23 
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15. d) In table 11 below, please enter the average monetary settlement or award 
received by successful complainants, broken down by the methods used to finally 
resolve the cases. 

Table 11 
Average Monetary Settlement or Award for Cases Closed 

Flacal Years 1987-1990 
by Method of Flnal Resolution 

Method of Final Resolution 1987 1988 1989 1990 

Conciliation 

Administrative Proceeding 

Litigation 

e) In table 12 below, please provide a breakdown of those cases closed 
administratively by your agency, by reason. 

Table 12 
Reason for Admlnlstratlvely Closing cases 

Fiscal Years 1987-1990 

IReason for Closure 1987 1988 1989 1990I I I I I 
Lack of Jurisdiction 

Merit 

Fail to Cooperate/Locate 

Complaint Withdrawn 

Other Reasons 1 

1 List other reasons In space below. 

24 
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16. During fiscal year 1990, did you have a contract with HUD to investigate allegations of 
discrimination on the basis of familial status or handicap? 

□ Yes 
0 No 

17. a) Please describe your procedures for monitoring fair housing agreements and 
decisions (e.g. conciliation agreements, consent orders, decrees, etc.). In cases 
where a violation is found, what remedies are available to the agency or 
complainant? 

25 
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17. b) In table 14 below, of fair housing agreements and decisions monitored in each 
fiscal year between 1987 and 1990, how many respondents were found in violation of 
the agreement? 

Table 13 
Fair Housing Agreements and Decisions Monitored and Found In Violation 

Fiscal Years 1987-1990 

1987 1988 1989 1990I I I I 
IMonitored 

Found in Violation 

26 
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Appendix C - Current Status of State and Local Agencies, Requests for Extensions 
for Certification, as of January 13, 1992, by HUD Regional and Field Offices 

REGION I (Boston) 
Connecticut 
New Haven, CT 
Maine 
Massachusetts 
Boston, MA 
Cambridge, MA 
New Hampshire 
Rhode Island 

REGION II (New York) 
New Jersey 
New York 
Rockland County, NY 
Albany, NY 
New York City, NY 

REGION III (Philadelphia) 
Delaware 
District of Columbia 
Maryland 
Howard County, MD 
Montgomery County, MD 
Prince Georges County, MD 
Pennsylvania, PA 
Allentown, PA 
Harrisburg, VA 
Philadelphia, PA 
Pittsburgh, PA 
Reading, PA 
York, PA 
Virginia 
Arlington County, VA 
West Virginia 
Beckley, WV 
Charleston, WV 
Huntington, WV 

REGION IV (Atlanta) 
Florida 
Broward County, FL 
Clearwater, FL 
Hillsborough, FL 
Dade County, FL 
Gainesville, FL 
Jacksonville, FL 
Lee County, FL 
Escambia-Pensacola, FL 
Orlando, FL 
Pinellas County, FL 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 
Yes 
Yes 
Yes 
Yes 

Yes 
No 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
No 
Not Applied 
Yes 
Yes 

Interim Agreement 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
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St. Petersburg, FL 
Tampa, FL 
Tallahassee, FL 
Georgia 
Kentucky 
Lexington-Fayette, KY 
Louisville-Jefferson, KY 
North Carolina 
Asheville-Buncombe County, NC 
Charlotte-Mecklenburg, NC 
Durham,NC 
Greensboro, NC 
New Hanover County, NC 
Raleigh, NC 
Winston-Salem, NC 
South Carolina 
Tennessee 
Knoxville, TN 

REGION V (Chicago) 
Illinois 
Bloomington, IL 
Danville, IL 
Elgin, IL 
Evanston, IL 
Hazel Crest, IL 
Park Forest, IL 
Springfield, IL 
Urbana, IL 
Indiana 
Columbus, IN 
East Chicago, IL 
Fort Wayne, IN 
Gary, IN 
Hammond,IN 
Marion, IN 
South Bend, IN 
Michigan 
Minnesota 
Minneapolis, MN 
St. Paul, MN 
Ohio 
Dayton, OH 
Wisconsin 
Beloit, WI 
Madison, WI 

REGION VI (Ft. Worth) 
New Mexico 
Oklahoma 
Texas 
Dallas, TX 

Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Interim Agreement 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Interim Agreement 
Yes 
Yes 

Yes 
No 
No 
Yes 
Yes 
No 
No 
Yes 
No 
Interim Agreement 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
No 
Yes 

Yes 
Yes 
Interim Agreement 
Interim Agreement 
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Fort Worth, TX 
REGION vn (Kansas City) 
Iowa 
Des Moines, IA 
Dubuque, IA 
Iowa City, IA 
Kansas 
Kansas City, KS 
Lawrence, KS 
Olathe, KS 
Salina, 
Missouri 
Kansas City, MO 
St. Joseph, MO 
St. Louis, MO 
Omaha, NE 
Nebraska 
Lincoln, NE 

REGION VIIl (Denver) 
Colorado 
Montana 
South Dakota 
Sioux Falls, SD 

REGION IX (San Francisco) 
Hawaii 
Arizona 
Phoenix, AZ 
California 
Nevada 

REGION X (Seattle) 
Alaska 
Anchorage, AK 
Oregon 
Washington 
King County, WA 
Seattle, WA 
Tacoma, WA 

Yes 

Yes 
Yes 
Yes 
Yes 
Yes 
Not Applied 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

Yes 
Yes 
No 
Yes 

Yes 
Interim Agreement 
Yes 
Yes 
No 

Not Applied 
No 
Yes 
Yes 
Yes 
Yes 
Yes 
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Appendix D Agencies with Amended Legislation By Region with Poor/Uncertain Prospects for Meeting Certifo.:ation Criteria ? 
"0 

REGION AGENCY SUBSTANTIVE 
RIGHTS 

I New Hampshire - Reasonable Modification10 

- Reasonable Accommodation10 

- Accessible Route10 

- ANSI'° 
- Multi-family10 

Rhode Island 

New Haven - Reasonable Modification10 

- Reasonable Accommodation'0 

- Accessible Routc10 

- ANSl10 

- Multi-family10 

- Advertising1 

Cambridge - Block Busting5 
Accessible Route10 

PROCEDURAL 
RIGHTS 

- 180 days filing3 
- Anti-testing3 

- Filing Fees3 

- Accept Complaint8 
- Approve Conciliation8 

- Dismiss Complaints 
- Any Actions 

- Serve Notice1 

- 30 days2 

- 100 days2 

1 year2 
- Filing Fees3 

- Civil Enforcement• 

REMEDIES JUDICIAL 
REVIEW 

EXTl'NSION 

Yes No 

CD::, 
0. 
><' 
C 

- Assess Civil Penalty" 
- Award Punitive• 

Damages• 
- Grant Relief" 
- Attorney's Fees9 

lir 

lir 

- Actual Damages6 

- Punitive Damages• 
- Fees• 

Judicial 
Review7 lir 

- Prompt Relief" 
- Grant Actual 

Damages6 

Award Punitive 
Damages• 

- Fees• 

Judicial 
Revicw7 lir 



II New jersey 

Ill 

New York City 

Maryland 

Virginia 

West Virginia 

Baltimore 

Harrisburg 

- Sale/Rental' 
- Terms/Conditions' 
- Accessible Route10 

- ANSl 10 

Multi-family10 

Contracted Out" 

Conciliation-Publk2 

- Reasonable Modification10 

- Reasonable Accommodation10 

Accessible Route10 

- ANSl10 

- Multi-family10 

- Conciliation-Public2 

- Accessible Route10 

- ANSl10 

- Multi-family10 

- Conciliation-Public2 

- Anti-Testing3 

Filing FeeJ 
Not Contain Exemptions• 
Accept Complaint8 

Conciliation Agree8 

- Dismissal & Action8 

liiJ' 

liiJ' 
- Serve Notice1 

- 30 days2 

- 100 days2 

- 1 year2 
- Civil Enforcement9 

Grant Actual 
Damages& 

- Assess Civil Penalty~ 
- Award Punitive 

Damages9 

- Grant Relief'I 
- Fees9 

liiJ' 

Judicial 
Review' liiJ' 

- Assess Civil Penalty6 
A ward Punitive 

Damages• 

liiJ' 

- Serve Notice1 

• 30 days2 

- HX) days2 

- 1 year2 

Not 
Listed 

- Award Damages• 
- Fees9 liiJ' 

1,0°' 



~ 

Reading - Accessible Route10 

ANSI'0 
- Accept Complaint8 

- Conciliation8 
- Award Damages• 
- Grant Relief" l0" 

- Dismissal8 - Fees9 

Charleston - Conciliation-Public2 

- Anti-testing3 
- Grant Actual 

Damages" l0" 
- Grant Relief" 
- Assess Civil Penalty' 
- Fees" 

Huntington - Selling, brokering5 
- Deny Access5 

- Serve Notice1 

- 30 days2 
-Access Civil Penalty6 

l0" 
- Accessible Route10 - 100 days2 

- ANSI10 - Any Action8 

- Multi-family10 Civil Enforcement• 

Wheeling - Condliation-Public2 - Serve Notice1 - Grant Actual Judicial Not 
- Accessible Route10 -100 days2 Damages6 Review7 listed 

- Anti-testing3 Grant Relief" 
- Access Penal6 

Dislrict of 
Columbia 

- 180 days3 

- Anti-testin( Iii" 
- Filing Fees 

IV Georgia - Assess Penalty' l0" 
Kentucky - Assess Penalty' 

- Award Damages9 l0" 

Broward - Anti-testing3 
l0" 

Oearwater - Anti-testing3 
- Filing Fees3 l0" 



Gainesville 

Jacksonville 

St. Petersburg 

Tallahassee 

Lexington 

Charlotte 

New Hanover 

- Conciliation-Public2 

- Accessible Route'0 

- ANSl'0 

- Multi-family'0 

- Advertisings 
False Representations 

- Block Busting5 

- ANSl10 

- Multi-family10 

- Conciliation-Public2 

- Negotiate5 

- Deny Dwelling5 

- Terms/Conditions5 

- Advertising5 

- False Representation5 

- Block Busting' 
- Transactions5 

- Conciliation-Public2 

- lRO days3 

- Anti-testing3 

- Filing Fees &-
Exemptions• 

- Civil Enforcement9 

- Delegate Authority 
- Issue Subpoenas6 

- Serve Notice1 

- 30 days2 

- 100 days2 

- 1 year2 

Anti-testing3 

- Filing Fees3 

fir 

- Prompt Relief' 
- Grant Actual 

Damages6 

- Grant Relict"' 
- Assess Penalty6 
- Award Damagesq 
- Fees" 

- Award Damages9 

- Grant Relief 

Judicial 
Review7 

Judicial 
Review7 

fir 

fir 

fir 

- Assess Penalty6 
- Award Damages0 

- Fees0 

fir 

- Assess Penalty6 

Judicial 
Review7 fir 

fir 

::::1 



;:j 

Pinellas - Grant Damages' lir 
Tampa - Grant Damages" lir 
Winston-Salem - Conciliation-Public2 

lir 
West Palm Beach - Filing Fees' Not 

listed 

V Michigan - Condliation-Public2 - Serve Notice1 

- 30 days2 

- 100 days2 

- 1 year2 
- Issue Subpoenas6 

Assess Penalty" lir 

South Bend - Discourage filing3 

lir 
Minneapolis - ANSl10 

- Multi-family10 
- Serve Notice1 

- 30 days2 

- 100 days2 

1 year2 

lir 

Madison • Civil enforcement9 

Grant Relief lir 

Beloit - Fees9 

if 

Urbana - Serve Notice1 

- 30 days2 

- 100 days2 

- Anti-testing3 

Filing Fees' 

- Grant Damages6 Judicial 
Review7 if 



VI 

VII 

New Mexico 

Kansas City, MO 

- Negotiate' 
- Deny' 
- Terms/Conditions5 

- Advertising' 
False Representation5 

- Block Busting5 

St. Joseph - ANSt10 

- Multi-family10 

Nebraska 

Missouri 

- Conciliation-Public2 

- Denying Dwelling' 
- Advertising5 

- Refusal to Sell' 
- Negotiate5 

Iowa Conciliation-Public2 

VIII South Dakota ANSl10 
- Multi-family'0 

IX California 

- Civil Enforcement• 
- Filing Fees3 

- Delegate Authority2 
30 days2 

- 100 days2 

- Serve Notice1 

- 100 days2 

- I year2 

Serve Notice' 
- 30 days2 

- 100 days2 

- 1 year2 

Assess Penalty" lir 

- Grant Damages6 

- Grant Relief' 
- Assess Penalty6 

Award Damages• 
- Grant Relief" 

- Award Damages• 
- Grant Relief' 
- Fee0 

- Seek Judicial Action 

- Grant Relief' 
- Assess Penalty6 

- Grant Damages6 

Assess Penalty6 

- Assess Penalty6 

- Grant Relief' 
- Assess Penalty6 

Ii!" 

Ii!" 

lir 

Ii!" 

Ii!" 

Ii!" 

Assess Penalty" 
Ii!" 

;j 



i 

X Alaska - Conciliation Public2 

- Contain Exemption4 

- Reasonable Modification10 

- ANSI10 

- Multi-family10 

- Assess Penalty" 
liJ' 

Washington - Service Notice' 
- 100 days2 

- Anti-testing3 

- Filing Fees3 

- Assess Penalty6 

Si!'" 

King County - Accessible Route10 - Serve Notice1 

- 30 days2 
- Award Damages9 

- Grant Relief' 
- Fees9 

Si!'" 

Sources: Survey Question Number 4 and Extension Granted Chart 



Footnotes to Appendix D 

2 

3 

4 

5 

Serve Notice: Provision for service of notice on complainant. (§115.3 

Delegate Authority: Authority of the enforcement agencies to investigate and conciliate complaints including subpoena power. 
§115.3 (a)(2) 
30 Days: Commence proceedings before end of 30 days. §115.3 (a)(2)(i) 
100 Days: Complete investigation in no more than 100 days. §115.3 (a)(2)(ii) 
1 Year: Make final administrative disposition within one year. §115.3 (a)(2)(iv) 
Conciliation-Public: Conciliation agreement shall be made public. §115.3 (a)(2)(vi) 

Discourage Filing: Not to discourage filing of complaints. §115.3 (a)(3) 
180 Days Filing: Provision that a complaint must be filed within 180 days. §115.3 (a)(3)(i) 
Anti-Testing: Provisions on anti-testing. §115.3 (a)(3)(ii) 
Filing Fees: in connection with the filing of complaints. §115.3 (a)(3)(ili) 

Exemptions: Exemptions of certain types of housing from the coverage of the law. §115.3 (a)(4) 

Refusal To Sell: Refusal to rent or sell to a person based on discrimination against those covered under the FHAA §115.3 (a)(5)(i) 
Negotiate: Refusal to negotiate on the basis of discrimination for a sale or rental. §115.3 (a)(5)(il) 
Denying Dwelling: Denying a dwelling based on race, sex etc. §115.3 (a)(5)(iii) 
Terms and Conditions: Discrimination in the terms and conditions in the sale/rental of a dwelling. §115.3 (a)(5)(iv) 
Advertising: Advertising in a manner that indicates a preferred type of individual. §115.3 (a)(5)(v) 
False Representation: Falsely representing that a dwelling is not available. §115.3 (a)(5)(vi) 
Block Busting: Deliberate measures to prevent or block a person from buying in a neighborhood. §115.3 (a)(5)(vili) 
Transaction: Discriminatory transactions in residential real estate. §115.3 (a)(5)(ix) 
Selling or Brokering: The discriminatory selling, brokering, or appraisal of property. §115.3 (a)(5)(B) 
Deny Access: Denying access to brokers' organizations and services. §115.3 (a)(5)(x) 

vi 



-.l er. 6 Prompt Relief: Seek quick judicial relief pending disposition of complaint. §115.3 
Issue Subpoenas: Authority to issue subpoenas. §115.3 (b)(l)(ii) 
Grant Actual Damages: Grant actual damages to an aggrieved person. §1 (b)(l)(iii) 
Assess~A~ivil Penalty: Ability to levy civil penalties against the respondent. §115.3 (b)(l)(v) 

7 Tudicial Review: Provides Judicial review of a complaint. §115.3 

8 Contracted Out: Agency's authority to contract complaints out. §115.3 (b)(f) 
Accept Complaint: Acceptance of the complaint. §115.3 (b)(f)(l) 
Approve Conciliation: Approval of the conciliation agreement. §115.3 (b)(f)(2) 
Dismissal: Dismissal of a complaint. §115.3 

9 Civil Enforcement: Action in an appropriate court within one year. §115.3 (b)(g) 
Award Punitive Damage: Award the plaintiff actual and punitive damages. §115.3 (b)(g)(l) 
Grant Relief: Grant relief as it deems appropriate. §115.3 (b)(g)(2) 
Attorney Fees: Agency provides reasonable attorney's fees and cost. §115.3 (b)(g)(3) 

10 Reasonable modification: Reasonable modification to dwelling at the expense of the handicapped person. §115.3a (b)(l) 
Reasonable Accommodations: Reasonable accommodations to afford handicap use and enjoyment of dwelling. §115.3a (b)(2) 
Accessible Route: Accommodations such as ramps, automatic doors, etc. to make entrances and exits "accessible" to handicap. 
§115.3a (b)(3)(i) 

ANSI: American National Standard lnstitute's building codes. §115.3a (c) 
Multi-FamilY.: Buildings consisting of four or more units. §l15.3a (d) 



Appendix E 

Substantial Equivalency Activities of the 
Department of Housing and Urban Development1 

Since the passage of the Fair Housing Amendments Act of 1988 and the publication of the 
implementing regulations in March 1989, the Department has vigorously worked to provide accurate 
guidance to the State and local agencies that were grandfathered in as certified under the Fair 
Housing Act (the •Act'l The Office of Fair Housing and Equal Opportunity (FHEOl has the 
responsibility for the implementation of the Act and the regulations regarding substantial equivalency 
certification of agencies. 

The Office of General Counsel (OGCl provides assistance to FHEO in carrying out its responsibilities 
in the area of substantial equivalency certification. That Office provides legal reviews of legislation 
sent by the agencies requesting substantial equivalency certification. The following details the 
activities of FHEO and OGC in the certification process since the passage of the amendments. 

FHEO Activities 
Technical a-.sistance by FHEO to the agencies has been constant since the passage of the Act. The 
Office engages in a variety of technical assistance activities on an on-going basis throughout the 
certification process for all agencies. 

FHEO. through its Regional Offices and Headquarters. has provided assistance to over 100 
State and local agencies since the passage of the Act. This includes organizing and carrying out 
4 national conferences, and over 30 regional conferences, seminars. and specialized training 
sessions on certification to the agencies. The Assistant Secretary. General Deputy Assistant 
Secretary and staff of the Office of Fair Housing Assistance and Voluntary Programs. Funded 
Programs Division. upon request, have boen involved in testifying at several legislative hearings, 
participating in numerous face-to-face meetings and teleconference calls with agency 
representatives and their elected representatives sponsoring the fair housing legislation 
regarding certification. 

FHEO has also provided assistance to agencies with respect to the writing and rewriting of fair 
housing legislation and implementing rules. If the agency has requested a legal review of its 
proposed or passed legislation, a detailed written response is forwarded to the agency by FHEO. 
Legal reviews have been sent via facsimile or federal express mail to over 60 agencies. Since 

1 Document received from HUD/FHEO on Mar. 5, 1992. 

77 



most agencies sent proposed and passed legislation to HUD for review more than once, this 
equates to approximately 100 responses to agencies to assist them in passing a substantially 
equivalent fair housing law. 

The Assistant Secretary, General Deputy Assistant Secretary. Office Director, Funded Programs 
Division Director and staff. as well as the Regional Office FHEO staff have participated in over 20 
programs and activities which the agencylies) sponsored and requested the Department's participation 
to discuss substantial equivalency certification. 

FHEO has also provided technical assistance to other persons and groups interested in assisting the 
State and local agencies achieve substantial equivalency certification. These include participating in 
numerous meetings and providing technical assistance to the National Council of Governors. 
Conference of Mayors. International Association of Official Human Rights Agencies. National 
Association of Human Rights Workers. Lawyers' Commission for Human Rights, NAACP Legal 
Defense Fund. national and local real estate boards and associations. as well as legislative staff persons 
of Congressmen and Senators. State and local elected officials. and special interest groups Cie, private 
fair housing groups. disability groups, children's support groups, etc.) 

In 1990, at the Fair Housing Assistance Program National Policy Conference, FHEO established a 
national fair housing agency advisory workgroup made up of executives of selected State and local 
agencies and Regional and Headquarters representatives of the Department. The group was formed 
to further intergovernmental cooperation between the agencies and the Department. Currently, the 
group includes representatives from eleven agencies and five HUD Regional Office Directors. 
Headquarters representatives include the Assistant Secretary, General Deputy Assistant Secretary, 
Office and Division Directors. The group has met approximately six times and has had numerous 
teleconference calls. 

A major agenda item for the workgroup from its inception to the present has been substantial 
equivalency certification. Several significant activities were recommended by the agency 
representatives and adopted by HUD to assist agencies achieve substantial equivalency certification. 
Particularly significant was the developing of written guidance to clarify legal and administrative 
issues and arranging for State and local agency representatives with passed legislation to provide 
direct assistance to other agencies attempting to do so. Examples of the assistance include 
presentations at HUD conferences. meetings. teleconferences and participation in individual agency 
training sessions. As a result of the work of this group. policy decisions were implemented that 
resolved longstanding issues in activities and processes of the agencies and the Department in other 
areas affecting the operation of the Fair Housing Assistance Program. 

OGC Activities 
Since passage of the amendments to the Fair Housing Act in 1988, the Office of General Counsel 
at Headquarters has performed at least one review for substantial equivalency of laws from 60 
jurisdictions, including 40 State laws and 20 local laws. For a number of jurisdictions. more than one 
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formal review has been conducted, since OOC Headquarters is reviewing both proposed and enacted 
legislation. A total of 72 reviews of enacted legislation have been conducted, as well as 20 reviews 
of proposed legislation. 

Because many State and local agencies did not submit laws for equivalency review until October or 
November. 1991. and because the review needed to be completed as soon as possible. OOC-Fair 
Housing completed twenty-nine equivalency reviews between December 1, 1991 and February 25, 
1992, or approximately 31.5% of the total number of reviews performed since the Act was amended. 

These figures do not include the substantial number of reviews of proposed local legislation which 
have been conducted by Regional Counsel offices. which have ranged from informal provision of 
technical assistance. to provision of verbal or written comments on draft legislation. to meetings with 
agency representatives to discuss the substantial equivalency process and/or review legislation. 

In addition to the formal reviews. there have been on-going and extensive contacts associated with 
the reviews between the Office of General Counsel for Fair Housing and the State and local agencies. 
An example of the process occurred during the Fall of 1991. with staff of the Pennsylvania Human 
Relations Commission. The Commission has submitted proposed legislation for review very shortly 
before it was introduced in the State legislature. OOC staff were in communication with staff of the 
Commission throughout the time that the bill was under consideration and ultimately prepared a 
review of the enacted legislation. During the legislative session in Arizona, OOC staff consulted with 
the Attorney General of Arizona while its law was pending on the floor of the legislature to ensure 
that changes being made comported with equivalency concerns. Similar contacts with other 
jurisdictions arc now occurring as State legislatures consider changes to State laws to achieve 
cquivalcncy. 

In December 1990. the Associate General Counsel for Equal Opportunity and Administrative Law, 
at the annual Fair Housing Assistance Program (FHAP> conference in Dallas. Texas. announced 
OOC's commitment to reviewing proposed State legislation and conducting. with FHEO. workshops 
on cquivalcncy for State and local governments. Agencies were later sent an announcement of the 
policy. as well as copies of three State laws which had already been determined to be equivalent. 
Subsequently. OOC-Fair Housing staff have participated in workshops for FHAP agencies on 
equivalency issues and have also worked informally with representatives of numerous State and local 
agencies on individual cquivalcncy-related questions during the course of the workshops. From 
December 1990 to the present. OOC-Fair Housing staff have completed 73 reviews of enacted or 
proposed legislation, or 79.3% of the reviews conducted since the Act was passed. not including the 
technical assistance and informal reviews conducted by Regional Counsel of proposed local legislation. 

OOC-Fair Housing. as part of its reviews of enacted legislation. has included comments which address 
provisions of State or local legislation which are not identical to those found in the Fair Housing Act. 
In many instances. the differences are minor and require no action. In some instances, the differences 
suggest that implementation of the law be monitored to ensure that it is interpreted similarly to the 
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Act. In some situations, the differences require that, because the State or local legislation does not 
cover practices which arc made unlawful under the Act, HUD-filed complaints which involve those 
particular practices should not be referred to the agency for enforcement. despite overall equivalency 
of the law. Additionally, some provisions which are not included in the enacted legislation, but which 
are considered to be of concern in the equivalency analysis, may be added by regulation or clarified 
by interpretation. These ~ibilities provide more flexibility in approving equivalency. 
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Appendix F 

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON, D.C. 20410-2000 

OFFICE Of THE ASSISTANT SECRETARY 
FOR FAIR HOUSING ANO EQUAi. OPPORTUNITY 

All, 28 1992 

Mr. Wilfredo J. Gonzalez 
Staff Director 
u. S. Commission on Civil Rights 
1121 Vermont Avenue, N.W. 
Washington, DC 20425 

Dear Mr. Gonzalez: 

I am responding to your August 25, 1992 request for HUD's 
review and comments on the Commission's final draft report on 
"Prospects and Impact of Losing State and Local Agencies from the 
Federal Fair Housing System." It is unfortunate that, despite 
our extensive efforts to cooperate with the Commission in the 
preparation of this report, the Commission has chosen to 
disregard or downplay what we consider to have been significant 
accomplishments in a relatively short time concerning a very 
complex and difficult area. "Fair Housing for All" is one of 
Secretary Kemp's top priorities and we are proud of our 
achievements in this area. 

1. Although the Commission requested HUD's comments on the 
"final draft report," the report did not include 
Chapter 4, Findings and Recommendations, and the 
Commission declined to provide it when my staff 
requested it. HUD therefore expresses no views on the 
contents of that Chapter. 

2. The Commission's survey of State and local agencies was 
conducted in 1990. The pace of activity in the last 
eighteen months suggests that conclusions drawn from 
this survey are likely to be outdated. We have 
provided information on the current status of our 
substantial equivalency efforts in Enclosure A. 

3. The Commission agrees with HUD that "it is essential 
that HUD not relax the standards that it used up until 
January 1992 to evaluate requests for certification. 
As of January [1992], HUD properly insisted that State 
and local laws replicate to a high degree the Federal 
law in all respects." (p.28). In view of the 
Commission's conclusion, which should be highlighted as 
significant, it seems inappropriate to provide 
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extensive quotations (p.24-28 and 41-44) from State and 
local officials who attack the high standards that the 
Commission and HUD support. In addition, the report 
does not indicate the flexibility which has been a part 
of HUD's analysis of State and local laws, which 
indicates HUD's clear adoption of a "substantial 
equivalency" rather than a "mirror image" standard. 

4. The discussion at the end of Chapter 2 expressing 
concern about possible problems with the Office of 
General Counsel's (OGC) processing of requests for 
certification in a timely manner was without basis when 
written and, based on OGC's processing activities in 
1992, is without basis in fact. Contrary to the 
information in the report, OGC does have the capacity 
to conduct reviews of requests for certification in a 
comprehensive and timely fashion and has prioritized 
and allocated the resources necessary to do so. The 
report also fails to acknowledge the depth of legal 
analysis required to review legislative, regulatory and 
administrative submissions and the fact that most 
jurisdictions will require multiple analyses. The fact 
is that, during the last three months, OGC has provided 
legal analysis of approximately 66 laws and ordinances 
from grandfathered agencies and has reviewed 16 interim 
agreements. 

HUD has actively worked with states and localities in 
their efforts to be certified. For example, OGC 
prepared six memoranda analyzing laws and regulations 
in connection with the certification of the Fair 
Housing Law of the State of Massachusetts. (See 
Enclosure B). This is not atypical. In addition, HUD 
notified all grandfathered agencies by a March 20, 1992 
letter from the Assistant Secretary for Fair Housing 
and Equal Opportunity of the need to resubmit their 
requests for certification by June 1st so that a review 
of their laws and negotiation of an interim agreement 
could be completed by the September 13, 1992 deadline. 
(Enclosure C). HUD has continued to receive and 
process requests for certification received after June 
1st, 1992. In fact, 13 of the 19 requests for legal 
analysis pending in Headquarters OGC were received 
after June 1st, and 9 of the 13 were received in the 
last 30 days. Nonetheless, virtually all currently 
outstanding analyses should be completed before 
September 13, 1992. 

5. Despite documentation provided by HUD that the 1989 
monitoring guidance sent to the Regions governing 
grandfathered agencies was "formal guidance", the 
report fails to reflect this information. All 

82 



3 

grandfathered agencies which were granted the 8-month 
extension continue to be governed by these 1989 
monitoring guidelines. Additionally, the Department's
written guidance describing performance standards for 
assessing the performance of agencies with interim 
agreements was issued on September 24, 1991. Guidance 
to the Regions concerning monitoring activities is 
reviewed and may be revised and updated on an on-going
basis. The existing guidance provides in-depth
requirements, timelines and procedures by which the 
Regions should monitor an agency's performance and 
provide necessary follow-up action. 

6. Although the report discusses some of HUD's activities 
to assist State and local agencies in the certification 
process prior to 1990, it does not adequately reflect 
the extent of those activities. The Department has 
been actively involved with certification since 
November 1988, when the proposed regulations were 
issued, and has continued since that time. 
Specifically, the final regulations were issued in 
January 1989; Fair Housing Assistance Program (FHAP}
National Policy conferences held in FY 89, FY 90, FY 91 
and FY 92 all focused specifically on the topic of 
certification; the Fair Housing Agency Advisory Work 
Group was formed and has provided effective 
recommendations, accepted by HUD, in the area of 
certification; and extensive technical assistance has 
been provided to the agencies, upon request, in the 
form of on-site visits, conference calls and written 
guidance. Another significant step was to establish a 
policy, in 1990, to review proposed laws and 
regulations in addition to enacted legislation and 
final regulations. Although the policy was to review 
proposed laws and regulations only once, the Department 
has, in fact, conducted numerous reviews of proposed
legislation/regulations for more than 90% of the 120 
grandfathered agencies, in addition to multiple reviews 
of the final laws/regulations. Given the fact that HUD 
cannot require states and localities to pass specific 
legislation nor lobby their governing bodies to do so, 
our efforts to assure the involvement of state and 
local government in the new fair housing enforcement 
scheme have been forceful and continuous. 

7. The case processing procedures for agencies with 
executed interim agreements and grandfathered agencies 
which received extensions are vastly different. The 
procedures utilized by grandfathered agencies 
(including the period of the extension) follow the pre­
amended Title VIII requirements. The Fair Housing 
Amendments Act (FHAA) significantly revised and 
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expanded the rights, procedures, remedies and other 
areas of Title VIII enforcement (e.g., establishment 
of the administrative hearing process and the right of 
election for judicial review). All agencies with 
executed interim agreements have revised their laws to 
be substantially equivalent to the FHAA. 

8. The report is written as though the Department will be 
operating without the state and local agencies 
permanently or for a long and indefinite period 
(although the Commission's recent survey shows that a 
considerable number of agencies expect to be certified 
by 1993). We are continually receiving requests for 
certification and expect to have more than 100 agencies 
certified as substantially equivalent in the next three 
or four years. (It took approximately 10 years from 
FY 1979, when the Fair Housing Assistance Program was 
authorized up to the point in 1988 when the FHAA was 
passed for HUD to recognize 122 agencies.) The report 
should reflect this likely temporary loss of agencies 
and their return on a piecemeal basis rather than the 
scenario of a permanent loss which it projects. 

9. We take exception to the manner in which the Commission 
computes the costs of complaint processing by FHAP 
agencies (p. 83, 84) because it understates FHAP costs. 
While HUD's FHAP allocation (not all of which is spent 
for complaint processing) represents HUD's contribution 
to complaint processing, it does not represent (nor has 
it ever been intended to represent) the full cost of 
processing because FHAP agencies contribute state and 
local funds for that purpose. An estimate of HUD's 
costs to process a complaint formerly handled by a FHAP 
agency should represent the full cost. It is clear 
that HUD will incur some additional costs to pick up 
the slack from jurisdictions which are not certified by 
September 1992. However, the estimate of $13 million 
on page 84 is highly suspect. 

10. The Commission inappropriately defines "workload" as 
"number of complaints received for processing." 
(p. 81). An investigator's workload also contains open 
complaints carried over from one period to another. 

11. The report suggests that HUD has no plans to address 
the impact on its workload of complaints returned from 
state and local agencies as of September 13, 1992. The 
Department has taken steps to address this situation. 
Every effort is being made to continue to assist state 
and local agencies to revise their laws to meet the 
substantial equivalency requirements. In addition, HUD 
has conducted extensive investigative training for all 
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regional and field office staff who were not previously 
involved in complaint processing activity. 

12. On page 3 of the draft report, the last four words of 
the next to last sentence of footnote 8 should be 
deleted. If either party elects to have a charge 
adjudicated in Federal court the election is binding on 
the other party. 

At page 8 the draft report incorrectly states that 
"[p]rior to 1988, Title VIII required HUD to seek a 
conciliation agreement between the parties only if an 
investigation revealed a pattern or practice of 
discrimination and if the Secretary decided to attempt 
to resolve the matter." (Emphasis added, citation 
omitted.) There was no requirement that a complaint 
involve a pattern or practice of discrimination in 
order for HUD to seek to resolve a complaint through 
conciliation. (Furthermore, the citation in Footnote 
20 is incorrect.) 

Thank you for the opportunity to comment on your draft 
report. 

Very sincerely yours, 

~4u~~..__, r 
Gordon H. Mansfield 
Assistant Secretary 

Enclosures 
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ENCLOSURE A 

Status of BUD's Activities Regarding 
Requests for Certification 

Number of jurisdictions .. grandfathered in" as certified under the 
Fair Housing Act: 120 

Extensions: 

Number requested: 114 
Number granted: 101 
Number denied: 13 
Number not requesting 

extension: 6 

Number of requests received for Certification from agencies since 
September 13, 1988 

Total requests received: 89 (Grandfathered 73 
Nongrandfathered 16) 

Number of States: 42 
Number of localities: 47 

Number of requests received since January 13, 1992: 36* 

Agencies with substantially equivalent laws and ordinances and 
executed interim agreements as of August 27, 1992 

States Localities 

Texas Dallas, TX 
North Carolina Asheville-Buncombe County, NC 

Charlotte, NC 
Winston-Salem, NC 

South Carolina 
Indiana 
Florida 
Arizona 
Nebraska 

TOTAL: 11 

*Number reflects only agencies that have formally requested 
certification. It does not include the actual number of legal 
reviews of passed laws conducted for these agencies, those 
agencies which have not formally requested certification, or the 
multiple reviews of proposed laws/regulatioria-·0,f agencies which 
have and have not made formal requests for certification. 
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page 2 

Agencies with substantially equivalent laws and ordinances 
(without executed interim agreements) as of August 27, 1992 

States Localities 

Connecticut Salina, KS 
Illinois Charleston, WVA 
Massachusetts Dubuque, IO 
Montana Shaker Heights, OH 
Oklahoma Greensboro, NC 
Pennsylvania 
Georgia 
Kansas 
Virginia 
West Virginia 

TOTAL: 15 

Number expected to receive interim agreements by 
September 13, 1992: 26 
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[Enclosures Band C may be inspected at the 
U.S. Commission on Civil Rights, 1121 Vermont Ave. NW, 
Room 709, Washington, D.C. 20425.] 
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