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BRm1NG PAPER IO:R. 1BE U.S. CoMMlssION ON CIVIL RIGBTs 
u.GJSI.AnvE, ExFwnvE & JtJDIOAL DEvEOOP.MF.N'I' 01' AnmMAnvE Acnoli 

JNT.RODUCl'ION 

Defipition: Affirmative action is a contempomy trml that mcompmes any measure, beyond 
simple termination of a discriminatory practice, that permits the consideratim of nee, natirml 
origin, sex, or disability, along with.other ciitma, and which is adopted ·topnwide oppirtnnitie, 
to a class of 411aJifled individuals who have either histmicaJly or actually ~ dc,,ied those 
opportunities and/or to prevent the iccmrencc of discrimination in the futtR. • 

Bacground: Contemporary usage of the terminology •affirmative action• emanates from 
President Kennedy's 1961 Executive Order establishing the Plesidmt's Committee on Equal 
Employment Opportunity.2 The concept, however, coincides with passage of the Civil War 
Amendments.3 The first major Reconstruction ]cgislation enacted specifloilly for the bmdit 
of African Americans was the 1865 Freedman's Bureau Act.' 'lbe Act provided in part for 
provisions, clothing, and land for lease or sale specifically for descendants of slaves. Since that 
time, affirmative action plans and policies have emerged in a variety of contexts in aid of 
historically disadvantaged racial minorities and women. Below is a brief ICp0rt on the legal 
status of affirmative action as determined by the United States Supreme Court, followed by a 
synopsis of the major Executive, u.gis]ative, and Judicial developments of such plans and 
policies in the areas of employment, contracting, education, and housing. 

'4al Status: The legality of affirmative action plans is measured principally pursuant to the 
equal protection clause of the Fourteenth Amendment or the Civil Rights laws. The Supreme 
Court's treatment of affirmative action plans or legislation designed to remedy the effects ofpast 
discrimination or to diversify a particular entity varies according to the class of individuals 

• Prepared·by the Office ofGeneral Cwluel. U.S. Commwion on Chu Righls ~"Ch 1995). 

1 See generally U.S. Commissim on Civil Right.s,~i11eAction in the1980's: Dismantling the Proce:a 
ofDiscrimination, Cearingbcase Pub. 70 (November, 1981); U.S. Commissionon Civil RiJbts, Szalemart 
on 41/irmati11e Action, Ceuinpousc Pub. 54 (October. 1977). 

2 See Exec. Order No. 10,925, 3 C.F.R. 448 (1959-1963). 

3 U.S. CONsr- amends. XIII, XIV, XV. 

4 Act of Mucli 3, 1965, ch. 90, 13 Stat. SCf1• sos. Tho Freedman'• Bureau Ad. of 1865 wu put of a 
aeries of proposed lepslali011. designed to ameliorate the conditim of the newly med slaves. Proponmb 
argued that the bill was needed •not because these people are nepoea, but because they are mm who have 
been for perations despoiled of their ripts.• CoNG. GLOBE, 38th Cona., ht SE.ss. ·2800 (1864) 
(staterncut of Sm. Sumner). 

5 'Ibe Fourteenth Amendment., by its tmm, applies aaly to the States. Sa U.S. CoNsr. ammd. XIV (9No 
State shall ••• deny to my peison within its jurisdiction the equal protection of the lawa.i. Tho equal 
protection panntee is applicable to the Federal aov=mnent throup the due process c1auao of the Fdlh 
Amemirnent, Bolling "· Sharpe, 347 U.S. 497 (1954). 
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covered by the Jegislation and the body that enacted the legislation. In OChcr wonts, presently, 
State and local affirmative action plans are subject to a diff=nt standard ofjudicial review than 
are those enacted by Congress. SimiJady, nce-cooscious affirmative action plans are subject 
to a bight.r standard than are geadez-conscious affirmative action plans. Additionally, all 
govemmmtal affirmative action plans generally are subject to the strlctma of the Fourtrmth 
or Fifth Amendments, and may be governed by applicable Civil Rights Jaws as wdl, while 
affirmative action plans of private employers me ~uated chiefly under the Civil Rights laws. 
Within these parametcn, the Supreme Court bas im:licated that af6nnativeaction is lawful in the 
following contms: 

• Court imposed ICJDedies may include affirmative nasures 
following a finding of unlawful discriminatiOD under the 
Constitution' or the Civil Rights Jaws,7 and thus, may be 
properly imposed against both private and public actors. 

• Private and public employm may voluntarily institute 
affirmative action plans, consistent with 'Iit1e vn of the 
Civil Rights Act of 1964, to remedy a conspicuous 
imbalance in a traditionally segregated job category within 
its workforce if the plan is temporary and does not 
unnecessarily trammel the interests of nomninorlties' or 
males.' 

• State and local governments may adopt and unplement 
affirmative action plans narrowly tailored to correct the 
effects of past discrimination in which the specific 
governmental entity subject to the plan participated.10 

• Congress may implement affirmative action measures to 
redress societal c:liscrimination11 or to promote 
diversi"ty. 12 

' Brown v. Board cfEtblc. H. 349 U.S. 294 (1955); Brown v. Board of:&blc. I. 341 U.S. 483 (1954). 

7 Local 28. Sh«t Metal Worker.r' Jnt•z Au'n v. 'EEOC. 478 U.S. 421 (1986). 

1 Unlted Szal Wmizn ofAmerica v. Webo-. 443 U.S. 193 (1979). 

' Johns01u. lhzmp. Agency,,..&znta Clara Co11111y. 480 U.S. 616 (1987). 

JO City ofRidunond v. J.A.. Croson Co., 488 U.S. 469 (1989). 

11 F,dliltr,,e Y. Kbltznid, 448 U .s. 448 (1980). 

12 Metro Broadcasting. Inc. v. F.C.C.. 497 U.S. 547 (1990). 
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AFFIRMATIVE ACI'ION IN EMPLOYMENT 

Ex--awlJve Developments: ln 1941, based on •evidence that available and needed worms ha[d] 
been bamd from employment in industries mgaged in def'eme pmduction 10lely because of 
rmsideiations of mce, med, c:olor, or national origin, to the debimmt ,-tworms• mmale and 
of national 111'1itv ■u Piesident :s;,aokJin D. Roosevelt is.med Ela:utive Order 8802 which_..,, . 
IeqUiml defense contractors to pledge noodi,crimination. in empJoyrnmt m the basis of race, 
creed, color or national origin The Ordt.r din:ded all departments and agencies of the Peden! 
govrmmmt •concrmed with vocational and training programs for defeNe pmduction• to •taJce 
special measures appropriate to assure that such programs [we]Ie administered without 
discrimination, because of :race, creed, color, or national origin.•14 Fmally, Encutiv~ Order 
8802 established the .first Committee on Fair :Employment Pnctices which was authomcd to 
investigate complaints and sanction agencies for noncompliance. 

Executive Order .934615 extended coverage of the nondiscrimination employment provisions 
of 8802 to all Federal contractors and subcontractors •to promote the fullest utiliz.ation of all 
available manpower, and to eliminate diq:riminatory employment practices.•1' Under the 
Orde.r, all Federal contractors were ICqUired to include in all contracts with the government a 
provision obligating each contractor not to discriminate in its employment practices. 

Executive Order 10308 created, in 1951, the President's Committee on Government Contract 
Compliance. The Order was designed to •improve the means for obtaining compliance with 
... nondiscrimination provisions•17 of the previous Executive Orders.. The head of each 
agency was •primarily respons1"ble for obtaining compliance by any contractor or subcontractor,• 
and was required to •take appropriate measures to bring about . . . compliance.•11 The 
Committee on Government Contract Compliance was conferred with advisory powers only. 

Two years later, •a review and analysis of existing practices and procedures of government 
contracting agencies• indicated that those practices and procedures needed to be •revised and 
strengthened to eliminate discrimination in all aspects of employment.•19 President Eisenhower 
issued Executive Order 10479 which abolished the Committee on Government Contract 

0 Exec. Order No. 8,802, 3 C.JF.R. 957 (1938-1943). 

M Jd. 

15 Exec. Order No. 9,346, 3 C.F.R. 1280 (1938-1943). 

.. 1JI. 

17 Exec. Onw No. 10,308, 3 C.F.R. 837 (1949-1953). 

II J4. 

., Exec.~ No. 10,479, 3 C.F.R. 961 (1949-1953). 

3 



Comp~ established by Truman. In ils place, the Govcmmcnt Contract Committcc was 
formed. Tbc Committee was authorized (1) to make l'eCOllllDendat to the contracting agency 
for the improvement of compliance methods,» (2) to receive and transmit t.o the appropriate 
agency, complaints of alleged vioJatims of the noodiscriminatioo provisions,21 ml (3) to 
establish and maintain relationships with Slate and local bodies and nongow:mmental entities to 
facilitate, through persuasion and concilmion, compliance with the nooctisa:iroination policy.22 

In 1961, compdled by •the plain and positive obligation of the United Stlb:s to promote and 
ensure equal opportunity for all quaJified JJCIIODS, without rcgard to nee, c:rml, color or 
national origin, employed or secJcing employment with the Fedaal GoYrmmem and on 
government contracts, •25 and responding to •an urgent need for expansion ud strcngtbemng 
of efforts to promote full equality of employment,"" President Kennedy issued Encufive 
Order 10925. Under the Order, cove.red government contractors and subcontractors were 
mandated to •take aj/irmative aaion to ensure that applicants [wc)re employed, and that 
employees [we]re treated during employment, without regard to their race, creed, color, or 
national origin. •25 In addition, the Executive Order generally fmbade discrimination 
throughout Federal employment Each executive department and agency wu directed to initiate 
immediately a study of their respective employment practices. The ~ were to include 
•statistics on current employment patterns, a review of currmt procedures, and the 
recommendation of positive measures far the eliminaJ:inn of any discrimination, direct or 
indirect.•» The Order also established a President's Committee on F.qual Employment 
Opportunity which was authoriz.ed to make any rules and regulations deemed neces.my to 
effectuate compliance with the nondiscrimination policy. Finally, the Committee was authorized 
to impose sanctions for non-compliance, including the termination of the contract of any 
contractor or subcontractor not in compliance with the Order.77 

In 1963, because •construction under programs of Federal grants, loans, and other forms of 
financial assistance to State and local governments and to private organizations creates substantial 
employment opportunities,• the terms of President Kennedy's 1961 F.xecutive Order were 

31 Id. f 4. 

21 1tl. f 5. 

22 1tl. fl 6 & 7. 

21 Exec. ~ No. 10,925, 3 C.F.R. 448 (1959-1963). 

,. Id. 

25 Id. I 301 (1). 

JI Id. t 202. 

27 Id. H 312-315. 
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extended by Executive Order 11114 to encompw Federal construction contradS. 21 Following 
passage of the Civil Rights Act of 1964, Piesident John.son, in 1965, issued Encutive Order 
i.12462' which transfmed the duties and functions of the President's Committee on Equal 
Opportunity to the Departmmt of Labor and leVcnl other Pedml agencies.• In 1966, the 
Office of Fedeml Contiact CompJianc= PIOgrams (OPCCP) of the Departmmt of labor was 
created to administer Eecutive Order 11246. In 1967 and 1974, mpectivdy, womm, by 
Euc1ilive Order 11375'1 and vctmns, by Congn:s.,ional legis]atioo,32 were encompassed by 
the nondiscrirninatiQD/affirmative action iequiremmts of the pmvious Ordm on Fedem1 
conttactors. In 1978, PiesideDt Ca= iuued Executhe Order 12086 which transfmed or 
rcamgne.d principal responsibility for the enfmcement of Executive Order 11246 from devm 
other agencies to the Secretary oflabor.ss 

In addition to those provisions of Executive Orders directed specificaJJy at the employment 
practices ofFederal contractors, several Orders or provisions thereofaddn:sscd, more generally, 
equal opportunity in Federal employment. In 1948, finding it •desirable and in the public 
interest that all steps be taken necesc:acy to insme that th[e] long-established policy [of Dir 
employment]. . .be mme effectively carried out,• Presidmt 1iuman is.med Executive Order 
9980." The Order extended the non~on principle to employment practices within 
the Federal establishment. :Ea.ch department head was held •persona11y responsible for an 
effective program to insure that fair employment policies [we]re fully observed in all personnel 
actions within his [or her] department. •35 On the same day, President Truman also issued 
Executive Order 998136 ordering the desegregation of the Armed Forces. The policy was to 

:a Exec. ~ No. 11,114, 3 c.F.R. 774 (1959-1963). 

3 Exec.~ No. 11,246, 3 C.F.R. 339 (1964-1965). 

JD Id. 1201. 

31 Exec. ~ No. 11,375, 3 c.F.R. 684 (1966-1970). 

32 Vietnam Era Veterans' Rt.adjustmmt 4ssistan= kt of 1974, Pub. L No. 93-508, 88 Stat. 1578 (c:octified 
at IC&ttaed acctioaa of 3~ U.S.C., 50 U.S.C. App. I 459X1988). 

s, In the same y~, the Equal Employmmt Oppmbmity Cornurissi~ the Civil Scmce Commission, the 
Deputmmt ofubor ml the Dc:partmmt ofJustic:o jointly adopted the Uniform Gui.Wines on Employee 
Selection Procedures (UGBSP). 29 C.F.R. Put 1607 (1993). A polic:y mternm• m affirmative actim in 
the Appe.ndix to tho UGESP promotes volunwy affirmative action by public employen to eecme •pmme 
equal employm:m opportunity for all qualified pcrsoaa.• 

,. Exec. Order No. 9,980, 3 C.F.R. 720 (1943-1948). 

35 Id. 

• Bxec. Orde.r No. 9,981, 3 C.F.R. 722 (1943-1948). 
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be •put into effect u rapidly u possible. d7 

In 1955, a Presidmt'1 Committee on GcMmment :Employment Policy was created by Executive 
Order 10590.JI The principal function of the Committee WIS to adYiJe the President Oil the 
status of civilian employment practices in the Fedml Govemment. Piesidmt J'mDNfy's 
&ecutite Order 10925,,, which first calkd upon Fedt.ral CODtlactOrS to engage in affirmative 
action, reaffirmed the policies of Encutlte Order 10590 pnmlly forbidding dioimination 
throughout and within govem.mcnt employment.40 I I 

To facilitate coordination of •the activities of all departments and agencies of the Fedenl 
government which [wc]rc d.irccted toward the eUrnination of...diJcrimination and the promotion 
of equal opportunity,• President Johnson established the President's Council on E.qual 
Opportunity by Eiecutive Order 11197. ' 1 Executive Order 11246 committed the 
administration of the nondiscrimination policy in Federal employment to the Civil Service 
Commission. Executive Order 1147142, issued by Presidmt Nixon in 1969, d.irccted •[t]be 
head of each executive department and agency...[to] establish and maintain an affirmative 
program of equal employment opportunity for civilian employees and applicants. -a 

Pursuant, in part, to these Executive Orders, each Federal department and agency has devdoped 
its own history of programs, plans and regulations, including affirmative action, designed to 
effectuate the Federal policy of equal opportunity. 

Legislative Developments: Title VIl of the Civil Rights Act of 196444 is the chief Federal 
legislative enactment providing for equal opportunity in employment Affirmative action is not 
mandated by Title vn, although it is available as a remedy upon a showing of unlawful 
discrimination under the statute." Title VIl applies to public and private employers with a 
workforce in excess of fifteen employees and, generally, prolu'bits discrimination on the basis 
of race, color, religion, sex, or national origin. Affirmative action plans or policies are not per 

J7 Id. 

JI Exec. Order No. 10,590, 3 C.F.R. 236 (1954-1958). 

• S« Exec. Ordc:c No. 10,925, 3 C.F.R. 448 (1959-1963). 

• Id. f 203. 

.i Exec. Orda No. 11,197, 3 c.F.R. 278 (1964-1965). 

c Exec. Order No. 11,478, 3 C.F.R. 803 (1966-1970). 

" Id.fl. 

.. 42 U.S.C. H 2000o-1 et seq. (1988 & Supp. V 1993). 

cs See infra Judicial De!elopments. this eection. 
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~ inconsistent with dus general prohibition. In a memmandum prepared by the Congic.uional 
Research Service (CRS) for SenatorRobcrtDole, the American I.aw Division (AID) of the CRS 
identified six Fedml slatUteS that ie1ate to the equal opportunity po1icies of the Federal 
government or Fedml pant and aaistance pmpams.• 

Title II of the Civil Rights Act of 1991° provided far the establishment of a commission to 
examine a variety of is.1Ues incJnding those n:Jating to •t11e unde. ,,;presa,tatinn of women and 
minorities at the management and decisioornaldng 1evds [and in line functions] in the United 
States work fcm:e, • and •t11e lack of access for qualified women and minorities to credentiaJ­
building developmental opportunities,• and •the desirability of eliminatiD& anificial barriers to 
the advancement of women and minorities to such levels... 

In March 1992, the Secretary of Labor, in accordance with the provisicm of 1itle n and the 
Federal Advisory Committee Act, established the •Gu C'-eifnJ& Cmunisdnn. •49 The 
Commiwon was mandated to 

A. focus greater attention to the importance ofeliminating artificial bmicrs to the 
advancement of women and minorities to manag~ent and dc:cisionmaking 
positions in business, and promote work force divcmty; 

B. study the manner in which business fills management and decisionrnaking 
positions, the developmental and skill-enhancing practices used to foster the 
necessary qualifications for advancement into such positiom, and the 
compensation programs and reward structures currently utili7.ed in 1he workplace;

50 . 

The Comrnimon was to issue a report including recommendations based upon its findings, 
including recommendations for •the use of enforcement (mcluding such enforcement techniques 
and litigation, complaint investigations, compliance reviews, conciliation, administrative 
regulations, policy guidance, technical assistance, training, and public education) of Federal 
equal employment opportunity laws by Federal agencies as a means of eliminating artificial 

• CongranonalRaearda Senit:e'z Compilation andOPeniew ofF«Jerallaws andReglllatiom Establiming 
4tlinnatiw Amon Goalr, Daily Lab. Rq,. (BNA) No. 56, at E-25 (Feb. 23. 1995). 

G GI.us CaJini Ad of 1991, Pub. L No. 102-166, 105 StaL 1076, 1081 (coctificd u 42 U.S.C. f 2000e 
noteXSupp. V 1993). 

• Id. I 202 (aX4). 

• S1 Fed. .Re1. 10,776 (Mar. 30, 1992). 
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barriers to the advancement of women and minorities in employment.1151 

1be Cornrniuion recently concluded its study in whidl it found duce levels c,f continuing 
artificial barrim - societal, internal ud gcmmrnen1al - 1D 1be advancemmt of women and 
minmities in corporate rnanagemmtsz • 

1be Civil Rights Act of 199155 provides that 1be ammdm&:nts to Title VII •shall [not] be 
construed to affect comt-ordered mnedies, affirmative action, Gr conciliation ~,that 
me in accordance with the law.115' 

Judicial Developments: There are sevml key Supmne Court cases in the area ofemployment 
discrimination that have considered both directly and indiiectly affinnative action plans or 
policies. These cases involve both public and private employers and voluntary and court­
imposed affirmative action remedies. 

Griggs "· Duh Pow,r Co., 401 U.S. 424 (1971): 

In Griggs, the Court unanimously interpreted Title VII of the Civil Rights Act of 1964 to 
provide a remedy against a private employer where minorities w=c denied opportunities on a 
widesc:ale basis. The Court recogniud the existence of an •effects• standard as a means of 
defining unlawful racial discriminati.on. Reliance on the existence of a disparate racial impact, 
rather than evidence of discriminatory intent or purpose, was held to be an appropriate measure 
ofproof of discrimination under Title vn. The rationale of Griggs was that the mandate ofTitle 
VII could not be fulfilled by simply prohibiting, after years of pervasive discrimination, only 
intentionally harmful practices.55 

Sl Jd. 

sz See Fnnk Swoboda, ••Gltz.u Ceiling' Fuml:y in Plat%, Pana Finds; Minorilia, Women m Rare In 
Management,• Wash. Post, Much 16, 1995, at Al. 1be Commission"• n:port ia not yet available for 
distnl>uti011. 

9 Pub. L No. 102-166, 105 Stat. 1076. 

.,. 'Ill. t 116. 

55 Al!. subsequmtly explained by the Court in McDonnell Douglas v. Green, 411 U.S. 792, 806 (1973): 

Griggs was rightly concerned that childhood deficiC2JCics in the education and 
bacqround ofminority citizens, resultin, from fcm:es beyond their control, not 
be allowed to WOik II cnm11J1tive and invidious burden m such citizms for 1bo 
l'Pffllinder of their livea. 
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United Steelwothn ofAmtrit:a •• Wuu, 443 U.S. 193 (lffl): 

In Wd1e7, the legality of a collectivcly bargained affirmative action plan that reserved SO" of 
the openings in a particular uaining pmpam for black e:mp1ayees until the percentage in 1he 
plant was commmsurate with the percemage ofblacb in the wmkforce was at issue. 'lbe Court 
in Wd,u htld that voluntary, private, nce-amscious affirmative action plans, dmign«I to 
eJjminate ,:acial jmbaJaJU:C in traditionally aepegated job categories, w= not pmhibitm uncrr 
Title vn of the Civil Rights Act of 1964, ao long as they were tempomy and did not absolutdy 
preclude opportunities for whites. Weber TCrnaius 1he standanf by which voluntary affirmative 
-action plans of private employers are evaluated under Title vn. 

Local 28, Shed Mdal Wothn' Int'l All'• •• BBOC, 471 U.S. 421 (1986): 

'lbe Supreme Court considered ·in Shut Metal Woltm the availability of court-imposed race­
conscious relief under Title VIL At is.1ue was that portion of the district court's order, 
following a finding of unlawful discrimination by the union, that established a 29$ minority 
membership goal for the union. The Supreme Court bcld that Title vn does not prohibit a 
district court from ordering affirmative race-conscious reliefas a remedy for past discrimination 
when necesiry to enforce effectively 'Iit1e VII. 'lbe case established that a private employer 
may be subject to court~rdered race-conscious IC1ief aru! that such relief may properly inure to 
the benefit of members of the disfavored class who were not actual victims of the cha1Jenged 
discrimination. 

Firefighters Local Union 1784 v. Stotts, 467 U.S. 561 (1984): 

The Supreme Court in Stotts considered a court ordered consent decree designed to remedy 
_ hiring and promotion practices of a governmental entity with respect to blacks. Part of this 

decree required the fire department to modify its layoff plan to protect black employees, thus 
resulting in the layoff of white employees with more seniority. The Supreme Court held that 

, in this case there had not been a finding that any of the blacks protected from layoff had been 
actual victims of discrimination. Title VIl, however, protects bona fide seniority systems, and 
thus, the Court found that it was inappropriate to deny innocent employees the benefits of 
seniority absent a finding that there were actual victims of discrimination. 

Local No. 93, Int'l Ass'n ofFinfiglzun •· Cit] ofCleveland, 478 U.S. 501 (1986): 

The question presented by Firejighurs was whether 1itle VII precludes a Federal district court 
from entering a consent decree containing race-conscious components. The ·Court reaffirmed 
that Title VII does not prevent the entry of a consent decree that provides relief that may benefit 
individuals who were not actual victims of the defendant's discriminatory practices. In reaching 
its conclusion, the Court in Firefighters applied the analysis used when considering voluntary 
affirmative action plans as opposed to that applied to court ordered affirmative relief. The 
former, subject to 1Weber, may be implemented absent a judicially determined practice of 
unlawful di~mination, while the latter generally may not. 



Vnlutl Stata •· Paradise, 480 U.S.149 (Ul7): 

In P~, the Supreme Court upheld, against constitutional challenge, a di.strict court order 
that set a ournrricaI promotion &oal for blact State troopcn in the State police department 
Under the mm one bJact was to be promoted for each while promoted. 1be majority of the 
Justices of the Supreme Court n:asooed that the court ordered one-for-ooe plan did not violate 
the equal protection guaran~ because it was, a1trmatiwly, nmowly tailored to comet past 
government.al dilcrimination or in furtbaance of a compt1Jina State interest. 

W,,ant •· Jaebon B4. of llduc., 476 U.S. 2fi/ (Ul6): 

A collective bargaining agreement between the Jackson County, Michigan Board of Education 
and the local ·teachers' union was challenged by Wygant, a white teacher, as violative of the 
equal protection clause of the Fourt=nth Amendment. Under the terms of the collective 
bargaining agreement, minority teachers were provided protection against layoffs. Specifically, 
the agreement provided that, notwithstanding seniority status, the percentage ofminority teachers 
to be laid off could not exceed their representation in the school district workforce. 1bc 
agreement was sanctioned at both the district and Court of APJa]s levels on the ground that the 
layoff provision was a valid effort to preserve diversity in the workforce and to provide role 
models for minority school children as a remedy for the effects of societal discrimination. 
Applying strict scrutiny analysis, the Supreme Court reversed the lower courts. Distinguishing 
between hiring and layoffs, the Court reasoned that layoffs imposed too intrusive a burden on 
non-minority teachers and that the county Board of Education did not have a compelling 
governmental interest in retaining less senior minority teachers. 

Johnson ,. Transp. Agency, Santa Clara County, Calq., 480 U.S. 616 (1987): 

In Johnson, the Supreme Court upheld governmental affirmative action policies providing 
promotional opportunities for women in a job category historically occupied by males. The 
county's transportation agency had implemented an affirmative action plan to advance 
opportunities for women and minorities. A white male competed for a promotion to the position 
of road dispatcher. A woman, whose test ·scores were lower than the male applicant, was 

, selected for the position, partly because of her gender. The Supreme Court found the plan 
consistent with Title VII and the type of flexible, case-by~, voluntary action that may be 
undertaken by an public employer to eliminate discrimination and resulting disparities, and to 
improve gradually the representation of women and minorities in the workforce. The Court held 
that the standards articulated in Weber were applicable to challenges of affirmative action 
policies directed towards women. Title VIl standards also apply uniformly to public and private 
employers. 

Summary oftM Development ofAffirmative Action in F.mployment 

Executive Order 11246 is perhaps the paramount source of Presidential sponsored affirmative 
action in employment, having consolidated and extended to women Executive Orders 10925, 

10 

https://government.al


barring employment discrimination by Federal contnctors and subcontractors, and 11114, 
applicable to the construction industry.• • 

Pursuant to the various Executive Ontm pmhibiting discrirninati011 in employment, the 
Departmmt of labor established the OfficeofFederal Contract Complianc:ePmgrams (OFCCP), 
which today supenises compliance by all government contmctors and subcontractors (both 
construction and nonconstruction) with contracts with the Federal government of $10,000 or 
mme, unles.1 exempted, and construction contradms and subconttactors who have Fedmlly 
assisted contracts.SI 

Nonconstruction contractors and subconttactorswith 50 or mme employees and $50,000 or more 
in Federal contracts are iequired by OFCCP regulations to develop and maintain affirmative 
action programs for min.orities, women and the disabled.51 OFCCP endorses goals to com:ct 
undrmti1iution, but prohibits rigid and inflexible quotas.9 

The •G:tsm C!Dinr Cornrnimnn,• established by the 8ecimry ofLabor pursuant to 1itlc n of 
the Civil Rights Act of 1991, recently concluded that 11-rtiflcial barrien continue to impede equal 
access of women and min.orities to advancement in high level corporate manag=cnt. Piesident 
Clinton has established a task force to review all federal affirmative action programs. 

TJ.tle vn of the Civil Rights Act of 1964 neither .requires nor proln'bits affirmative action 
measures.60 The Civil Rights Act of 199161 expressly preserves lawful affirmative action 
plans, leaving to the courts the determination of the proper parameters of such plans. 

51 The Nixon AdminismtiOD adopted ~ implemented ~ Philadelphia P1m• to mfcm:e the Executive 
Order. The Pim, which ~ ,oa1s and timetables for the employmmt of minority comtructim 
wmbn, was upheld by lbc comts. S« Contractor's AR'n v. Secretary ofLabor, 442 F.2d 159 (3d Cir. 
1971). 

n Reinforcin& t&- rnmd•te of Tide VI of lbc Civil RiJbts A.a of 1964i Ennme Order 11,764, iaued by 
President N°JXCD in 1974, RqDired the Att0mey Gen.en1 to coordinate mforcemmt efforts within the 
Fedenl JOVcmmenL S« Exec. Orda No. 11,764, 3 c.F.R. 849 (1971-1975). 

• SectiOD S03 of lbc R.mabilitalicm Act of 1973 mquircs 1ovemment contncton and ■ubc:onlncton to tab 
affirmative actim to employ and advance in employmmt qualified disabled individmh. OFCCP nqairea 
that covered c:onmcton and mbconlncton prepare 111111 maintain affirmative actim propum for 
individuals covered by Section 503. S« 41 C.F.R. I 60-741.S(a) (1994). 

• Sa 41 C.F.R. H 60-2.10, 60-2.12 (1994). 

• Earlier leplati011 preventing discriminationin,employmmtwithoutrefermce to affirmative actionincludes 
the Unemployment Relief At:t of 1933, ch. 17, I 1, 48 Stat. 22 (1933). 

8 Pub. L No. 102-166, f 116, 105 Stat. 1076, 1079 (codified at 42 U.S.C. I 1981 note (Supp. V 1993)). 
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1it1e vn applies to both pub~ and private employers.• U!Mkz prac:nt Supreme Court 
caselaw, uniform standards ipply to challenges, pursuant to ntJe VII, against la" or nce65 

based affirmative actioa plans or policies ~, voluntary" or comt-imposcd.n 1bosc 
standards iequiie that voluntary affirmative action plans (1) be supported by a manifest 
imbaJan~ mtraditionally segregattil job categories, (2) arc flexible in applicatioa, temporary 
in duration, and not intended to achieve or maintain a ~fiNI gender or racial balance, and 
(3) not trammel on rights of non-minorities or ma]es. 

Title vn requires sirniJady that court-imposed affirmative action remedies (1) be preceded by 
a finding of unlawful discrimination, (2) arc DC"a'S!IIJ to c:omct 1he violation, (3) are flexible 
and of limited duratioa, and (4) do not trammel on rights of non-minorities or males.• 

Under the Constitution, voluntary governmental or public race-conscious affirmative actioa is 
subject to strict scrutiny analysis and, thus, must be supported by a compelling governmental 
interest.69 Combatting societal discrimination is not a compelling State interest in this context 
under Supreme Court precedent If authoriz.ed by an appropriate compelling State interest, the 
plan must be narrowly tailored to accomplish the legitimate goal, and less burdensome 
alternatives must be unavailable. 

Court-imposed race-conscious affirmative action on governmental entities found to have violated 
the Constitution is appropriate where narrowly tailored to cmrcct past discrimination and/or in 
furtherance of a compelling State interest to eradicate a history of discrimination.'° 

Although the Supreme Court has not considered a challenge under the Constitution solely on the 
basis of implementation of a gender-conscious affirmative action employment plan, in a series 

c See, e.g., Johnson v. Transp. Agency, Sonia Clara ColUII], 480U.S. 616 (1987) (county employer); I..oal1 
93, 1nl 'IA.rs '11 ofF"uef,ghlen v. City o/Clneland, 478 U.S. 501 (1986)(city anploya'); Fuef,ghten I..oal1 
Union 1784 v. Sloas, 467 U.S. 561 (1984Xstate employer). 

• See, e.g., Uniud Slulworken ofAmerica v. Weber, 443 U.S. 193 (1979); Grigg,"· Dllkz pqwer Co., .WI 
U.S. 424 (1971). 

.. See Johnson. 

II See Weber. 

• See Johnson & Weber. 

" See ShuJ Metal Worten. 

• See Slons & Snal Metal Woria:r. 

• See ~ant. 

._ S« Paradise. 

u 
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of cases involving gender classifieations, the Court has indicated that an intermediate lcvd of 
scrutiny will apply to such challenges.71 'lbeiefme, gmdeoz-conscious affirmative action plans 
likely need only be supported by an impm1ant 1overnrna,ta1 intmst to survive attack unc the 
equal protection guarmtce of the Fifth and Fourteenth Amendments. 

Under both Title VII and the Constitution, affinnative action remedies may properly benefit 
members of a protected class who are not pmvm victims of di!crirninanon.72 

Fmally, in Martin v. Wila, 490 U.S. 755 (1989), the Supreme Court held that while 
firefighten, who had failed to intervene in an employment discrirninafion lawsuit in which 
consent decm:s were entered, could nonetheless challenge employment decisions taken pursuant 
to affirmative action provisions of those decrees. 'Ibis decision, along with several others not 
relevant to this briefing on affirmative action, was invalidated by f 108 of the Civil Rights Act 
of 1991.?J 

AFFIRMATIVE ACTION IN CON'I'.RACI'ING AND UCENSING 

Executive Developments: Title VI of the Civil Rights Act of 1964 generally prohibits 
discrimination in programs and activities iecciving Federal financial assistance. In 1974, 
President N"ixon issued Executive Order 1176474 •to clarify and broaden the role of the 
Attorney General with respect to title -VI enforcement.1175 The Attorney Genezal was authorlz.ed 
to •adopt such rules and regulations and issue such orders• as were deemed necessary to 
effectuate the goals of the Order. 

In 1969, President N"ixon issued Executive Order 11458," which specifically directed the 
Secretary ofCommerce to coordinate Federal plans and programs that affected minority business 
enteiprise (MBE) and to •[p]romote the mobili7.ation of activities and resources of State and 
local governments, businesses and trade associations, universities, foundations, professional 

71 See. e.g .• Wengler v. Drvggi.ru Mut. IM. Co .• 446 U.S. 142 (1980Xstate pndec<ODSCious womn• 
c,,mpmsatina law violated equal protection clause); Klllu, Y. Shevin. 416 U.S. 351 (1974)(pioperty m 
ellcmptioa for widows but not widowen desiped to further 11a1c policy of •cusmoninr the financial impa 
of lpODSl1 loss upoa the aex for whom that loss iqJOlleS a disproportiomtely heavy bmdm ii 
c:oostitatioml9). 

n See Shut Metal Wmten & Paradue. 

73 Pub. L No. 102-166. f 108. 105 Stat. 1076 (codified at 42 U.S.C. f 2000e-2{n)(Supp. V 1993)). 

" Exec. Ord« No. 11.764. 3 C.F .R. 849 (1971-1975). ExeadiTe Order 117'4supeneded m eutia- Ord« 
provicfina for coordinalioa of Title VI mforcement efforts ismed by Presidmt Johnson in 1965. Sa Exec. 
Order No. 11,247.3 c.F.R. 348 (1964-1965). 

15 Exec. Ord« No. 11.764. 3 C.F.R. 849 (1971-1975). 

11 Exec. Ord« No. 11.458. 3 C.F.R. 779 (1966-1970). 
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organfaations and volunteer and other groups towards the powth ofminority business enteiprises 
and facilitate the coordination of the efforts of th[o]sc groups with those of Fedc:ral departments 
and agencies.•71 AJ necessary, the Secrmiy was to •[r]ecommcnd appropriate lcgisJarivc or 
eucutive actioos•11 in furtbennce of the Ordt.r. Ltculi,e Order 11451 alJo established an 
Advisory Council for Minority F.nt=prue to as.1ist and advise the Seadaii in achieving the 
objectives of the Order." 

Two years later, President Nixon again addressed the devdopment of minority business 
enterprises. In Executive Order 11'25,'° President Nixon authomed die Secretary of 
Commerce to •provide financial assistance to public and private orpnizations so that they may 
render technical and management assistance to minority business entcrpmes...1 Minority 
business enterprise was defined by the Order u •a businea entapme that is owned or 
controlled by one or more socially or economically disadvantaged~- .. includfmg]... 
Negroes, Puerto Ricans, Spanish-~king Americans, American Indians, Emrnos, and 
Aleuts. •12 Federal agencies were required to •c1eve1op and implement systematic data 
collection processes• in ordC'r to enable the Office of Minority Business F.nterprise to evaluate 
and promote effectively the MBE program. 

In response to findings of an Intcragency Task Force on Women Business Owners, President 
Carter in 1979 issued Executive Order 12138. Under the terms of the Order, Federal agencies 
were required to •ta1ce affirmative action in support of women's business ent=prue .• ., In 
addition, each agency or department with the authority to issue grants, cooperative agreements, 
loans or contracts, was directed to issue regulations requiring •rccipient{s] of such assistance to 
take appropriate affirmative action in support of women's business enterprise,•14 and 
prescribing sanctions for noncompliance. Women's business enterprise (WBE) was defined as 
•a woman-owned business or businesses, •15 which, in tum, meant •a business that [wa]s at 

T1 Id. f 1(1)(2). 

11 Id. f l(b)(7). 

" Id. f 2(1), (cXl)-(3). 

ID Exec. Order No. 11,625, 3 C.F.R. 616 (1971-1975). 

l1 Jd. f l(1X<4). 

12 Jd. f 6(1). 

0 1t1. f 1-l0l(b). 

" Id. f 1-l0l(c). 

15 Id. fl~ 
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least 51 percent owned by a woman or women who also c:ontroll]ed] and opciate[d] iL•16 

Plesidcnt Kennedy's 1961 Executive ()n1er 10980'7 was the Federal govrmment's first 
positive effort towant addies.mlg systemic IC:lt discrirninatklJ. 'Ibat ()ra established the 
Pn:sident's Commission on the Status of Women and instrucb:d the Commission to •ieview • 
. . and make recommmdations as needed for constructive action• in six cmgories, including, 
•re]mploymmt policies and practices. indnding thole Oil ups, under Fcd&:nl contiacts.•II 

Fmally, •to implemmt the commitment of the Fedenl govemment 1D the goal of encouraging 
greater economic opportunity for minority cntreprcneurs,••Pn:sideat Rragan ~ Executhe 
Order 12432 in July 1983. 'lbe Order mandated the dewlopmmt ofaMBB devdopment plan 
by each Federal agency with major procmrment or grantmaking authority.tD Each Federal 
agency was also required •to develop and implement incentive techniques to encourage greater 
minority business subcontracting by Federal prime contractors.■t1 

l.e&islative Developments: The Public Works Administration created by Title n ofthe National 
Industrial Recovery Act of 1933'2 imposed quotas for a-servicemen with dependents in 
employrnenl 

Title VI of the Civil Rights Act of 1964 generally prohibits discrimination in progiams and 
activities receiving Federal financial assistance and pennits the development of affirmative action 
plans in furtherance of its objectives. 

• Id. § 1-601. 

'17 Exec. Ordez No. 10,980, 3 c.F.R. 500 (1959-1963). 

• Id. § 201(a). The rernarning c:ate&ories included Fedem social insurance and tu. Jaws; Federal and State 
labor laws; differmces in legal treatment ~gpolitical and civil ripts, piopcrty rights, and family 
relations; educ:ation. COUDRJin&, trainin&, home and clwd cue avices; ad Fcdenl employment. With 
respect to the latter, the Executive Order provided for Je\liew of: 

' ' 
[t}be employmmt policies and practices ofthe Govrmmmt ofthe United Sima. 
with ref=mce to additioml affirma!ive steps whidi aboald be iakm dmJup 
qi.slation, executive or administrativeactiOD to usmeDmHtiacriminatiaa. the 
buia of 1eX and to enhanc:e constructive employmt.:at opportunities for womm. 

Id. I 201(f). The Equal Pay At:t of 1963, addrmina ~-med nae discrimimfiaa., wu the nltirnate 
resulL Pub. L No. 88-38, 77 Stat. 56, (codified at 29 U.S.C. f 206(d)(1988)). 

• Exec. Ordez No. 12,432, 3 c.F.R. 198 (1984) . 

., Id. I l(a). 

11 Id. I 2(b). 

12 Ch. 90, I 2, 48 St&L 195, 15 U.S.C. I 702, ttpeakd by, At:t ofSept. 6, 1966, Pub. L No. 89-554, I 
S(a), 80 StaL 648. 
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In tm, Congress amended the Local Public Works Capiial Development and Investment Ad 
of 197(1J by c:nacting the Public Works F.mploymcm Act of tm." Togetbrr with 
implementing regulations, the Public Worb Employmmt Act rcquired dm at least 10" of 
Fedenl funds panted for local public works projects be Qbuml to proa= the avm of or 
purclwe supplies from busioesa owned by stat11torily defined or idmtified lllinorities. 15 

Currmt statutory provisions permitting and/or miuirlnl 1t.1m-bued or minority-based set­
asides arc included in the ALD memorandum to Senator Dole undtz the headings 
-nansportation• and •small Business.• 

Judicial Developments: 1brec major cases involving •minority set-asides• have been decided 
by the Supreme Court, and certiorari was granted in anoehc-r which was argued befmc the Court 
this term. Each case challenges govemmentll action undc-z the Constitution. 'lbr= of the cases 
involve the constitutionality of Federal set-aside provisions, while the third consickrs the 
constitutionality of State and local set-asides. 

Pullilove ,. Klutmick, 448 U.S. 448 (1980): 

In Fullilove, the Supreme Court considered a constitutional challenge to the Federal Public 
Works Act of 1m. Under the Act and its implcmen~ regulations, a congressional program 
required that 10~ of all Federal funds granted for local public works projects be used to procure 
services or supplies from minority owned or controlled businesses. The Court noted that any 
program employing racial criteria, even in the remedial con~ required close examination, ·but 
that in this instance, appropriate deference had to be given to the decisions of Congress, a co­
equal branch of the Federal government. In upholding the measure, the Supreme Court found 
that Congress had abundant evidence that indicated that minority businesses bad been denied 
effective participation in public contracting opportunities. Thus, Congress had the authority to 
undertake specific measures to eliminate barriers to minority access by mandating the limited 
use of racial and ethnic criteria to accomplish its remedial objectives. 

CiJy of Rkhmon4 ,. J.A . . Croson Co., 48B U.S. 469 (1989): 

. At issue in Croson was a Minority Business Utilization Plan adopted by the City of Rich.mood 
to increase representation of minority-owned businesses in City awarded construction contracts. 
Under the plan, prime contractors awarded City construction contracts were rcquimf to 

Pub. L No. 94-369, 90 StaL 999, (codified u •rnmcled at 42 U.S.C. f 6701 d uq. (1988 & Supp. V 
1993)). 

,. Pub. L No. 95-28, 91 StaL 116 (codified u amended at 42 U.S.C. If 6701, 6705-6708, 6710 (1981 & 
Supp. V 1993)) . 

., The minoritiea included United Statta citiz.ms who 'WCl'O Ncpoea. S~,Orimtala, Inctima, 
FA:imoc, md Aleut& 

19 
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subcontract at least 30'6 of the dollar amount of each contract to one or more Minority Business 
Entcrprlses (MB&). A contractor could apply for a waiver of the requirement under the plan. 
1beplan was cbaUenged under the Fourteenth Amendment by a contractor who bid on aproject 
but failed 1D satisfy the plan's waiver provisions. 'lbe Court invalidatm die plan fuvfing that 
there was no demonstrated compelling governmental interest in the aet-uide. Nor ere the 
means employed narrowly tailmed to advance that intaest. Ooson reprc:sen.b the Court's first 
unequivocal application of the strict scrutiny standard of review 10 rcmcmaJ taee-CODSCious 
measures adopted by State and local governments. 

Metro Broatlr.asting, Inc. •· F.C.C., 497 U.S. 547 (1990): 

Metro Broadcasting addressed the constitutionality of two minorlt) preference policies adopted 
by the FCC. One policy awarded an enhancement for minority ownership and participation in 
management :in considering licensing for new mdio or television stations. 1be other policy 
permitted a suspect broadcaster to avoid FCC sanction if the broadcaster transferred ownership 
to a minority entciprise meeting certain spedfieations. The policies were adopted by the FCC 
in furtherance of its responsibility under the Communications Act of 1934515 to promote . 
diversification :in programming. In consi~g the constituti~ of the policies, the Supreme 
Court first reaffirmed the holding in Fullilove that race-conscious remedies adopted by Congress 
are subject to a more lenient standard than such classifications prescribed by State and local 
governments. The Court held that benign race-conscious measures mandated by Congress, even 
if not •remedial• :in the sense ofbe:ing designed to compensate victims ofpast governmental or 
societal discrimination, are constitutionally permissl"ble to the extent they serve important 
governmental objectives within the power of Congress and arc substantially related to the 
achievement of those objectives. 'Ibis standard represents a lower burden than that of strict 
scrutiny normally applied to constitutional cballenges to race-conscious remedies. In this case, 
the Court held that the FCC minority ownership policies met the requirements of that test. The 
Court found that enhancing broadcast diversity represented an important governmental objective, 
which could be achieved through the expansion of minority participation in broadcasting. 

Allaran4 •· Ptna, 16 F.3d 1537 (10th Cir. 1994), cert. granted, 115 S.Ct. 41 (1994): 

The Tenth Circuit Court of Appeals upheld against Fifth and Fourteenth Amendment challenge, 
a Department of Transportation program under which prime conttactors arc encouraged to hire 
small disadvantaged busin~ enteiprises (DB&). DB& arc defined as those businesses that arc 
SIS owned and controlled by women and racial and ethnic minorities. Under the plan, 
contractors arc provided incentive payments for JitiUzing "OB& as subcontractors. Following 
the standard articulated :in Fullilove, the Tenth Circuit upheld the program. 1be Supreme Court 
has granted certiorari and heard oral argument :in k1arand on the following questions: 

• 48 Stat. 1064 (1934Xcodified as •rnmded in ICdcml ICC:li0111 of 46 U.S.C. & Q U.S.C.). 
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Questions presented: (1) Does congressional race-based set aside program for 
awarding highway construction conttacts survive u applied constitutional 
challenge when that program s=b to mnedy alleged broad-based aocidal 
discrimination, Jatber than cleady identifiable divirniuatinn perpetuated by 
govemmen1al entity seeking to mncdy cti,crirninaoon? (2) Is •smct autiny, • as 
opposed to •lenient stmdard, iesembling intmnediate 1CrUtiny,• proper standard 
of review for detrmlimng constitutionality of race-based program by Congrea? 
(3) Does F'Jfth Ameadmmtrequile Federal agency, in implementing Federal~ 
based set aside program and whm exceeding goals adopted by CongJ:m, to 
conduct inquiiy set forth in Richmond, VL, v. J.A. Croson Co••• .'fl 

Summary ofthe Development of4/firmative Action in ContrtJCting andLicensing 

Executive Orders attempting to include minority and women owned businew:s in government 
contracting have been issued since 1969. u-gisJative and IegU]atmy provisions de,igned to 
effectuate that goal have followed. 

The Supreme Court bas entertained challenges to Federal, State and local initiatives providing 
business opportunities for women and minorities. Under curmit caselaw, Federal initiatives may 
be adopted and implemented mo.re freely than may those proposed by State and local 
governments. Race or gender-conscious measures adopted by Congress to address societal 
discrimination experienced by those groups are subject to a lenient standard of review by the 
courts.• Moreover, even non-remedial race-conscious measures adopted by Congress are­
constitutionally penniSS1"ble if they a.re supported by important objectives that a.re within the 
power of Congress to regulate.99 

• 

State and local measures providing business opportunities in government contracting for racial 
minorities are subject to strict judicial scrutiny. Thus, such measures must be accompanied by 
a compelling State interest and be narrowly tailored to advance that interest in order to survive 
constitutional challenge. The Court bas indicated that the desire to redress societal 

,discrimination is an insufficient basis upon which to ground State and local measures to enhance 
minority opportunity and participation in government contracting.100 Remedial gender­
-conscious measures adopted by State and local governments are likely subject to the more leoimt 
intermediate standard of judicial review.101 

91 Adarand, car. granted, 63 U.S.LW. 3213, 3213-14 (U.S. Oct. 4, 1994) (No.93-1841). 

• s« FllllJlove. 

" s« Metro Broadcasting. 

1111 s« Croson. 

111 s« S1IJJTD DOto 72 and accmnpauymi text. 
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'lbe Court has heard argument in Adarand v. Pena, which c:baDenges the Court's current 
interpretation of Federal authority to adopt and implement nee and genck.r conscious measures 
in the absence of specific findings of discrirninatiQD. 

BR 831, introduced by Rq,Iesentative Bill AICh« (R-Trm), chairman of the House Ways and 
Means Committee, seeks to repeal a tax certificate program of the Federal Communications 
Cornrninino (FCC) aimed at increasin& oppommities for women and mioorlties to own radio 
and television broadcast faCllities. The Ways and Mrans Committee passed the bfil by voice 
vote on Febnmy 8, 1995. A similar measme h apected to be introduced in ~ Senate, 

AFFJRMATIVE ACTION IN EDUCATION 

Executive Developments: Following the decision in.Brown v. Board ofEduc. I,, 347 U.S. 483 
(1954), President Eisenhower issued a Proclarnation ordering the termination of all obstruction 
to desegregation in little Rock, Arbnsas-1111 Pn:sident Kennedy, in 1962, federali7.ed the 
National Guard to secure the adrniuion ofJames Mm:dith to the University ofMissimppi. 1bc 
National Guard was deployed once again a year later to effectuate desegregation of the 
University of Aiabarna 

In his January 1964 message to Congress, President Johnson noted disparities in the status of 
whites and minorities in various areas including education. The President urged constructive 
action, beyond civil rights legislation, to eliminate these differences and to eradicate 
..1: .......:-:-.....: 1m -~1llll11141.lon. 

President Nixon created a task force on women's rights upon assuming office in 1969. The task 
force's report, A Maner of Simpk Justia,, 1°' recommended legislative measures to ban sex 
discrimination in educational programs. 

In 1980, President Carter is.med Executive Order 12232105 which sought •to overcome the 
effects of discriminatory treatment and to strengthen and expand the capacity of bistorically 
Black colleges and universities to provide quality education. •105 Toward that end, the Order 
directed the Secretary ofEducation to •establish annual goals for each agency... [t]hepurpose 
of [which was to]... incrmse the ability of historically Black colleges and univezsities to 

1112 Pmclamaticm No. 3204, 3 C.F.ll. 132 (1957). 

m 1 Pub. Papers ofLyndell B. Johnaoa. 196~, at 165 (Jm. 20, 1964). 

IOC Presidential Task Force on Women's Ripts and R~"bilities, .A Maner ofSimple Ju.rtia (1970). 

115 Bue. Order No. 12,232, 3 C.F.R. 274 (1981). 

https://federali7.ed


participate in federally sponsored programs.•107 In addition, the Order provided that each 
cucutive agency •initiate new efforts to increase the participation of bictnricaDy Black colleges 
and universities in the programs of the agency. •H• P.fforts to include historically Black 
colleges and univenitics in Fedenl activity was continued by the Rrapn, Bush and Clinton 
Administrations. In 1981, President Reagan issued Exccutite Order 123201• which required 
the Secretaiy of F.ducation to devise, coordinate and supervise an dbl to increase the 
participation of historically Black c:ollcges in fedenlly suppcmd programs. Under the Order, 
designafN:I executive agencies were to •esm1>lish annual p1am• wbidl wae to rmsist of 
•measurable objectives of proposed agency actions to fulfill th[e] Order.•• A similar Order 
was issued by President Bush in 1989. Specifically, Exd:lltlte Order l26'7?'0 emblishcd 
the President's Board of Advisors on Historically Black Colleges and Univasities to adviJe the 
President on ways of strengthening these institutions. Under Executm Order 12876,112 

issued by President Clinton, the bead of each agency subject to the Order •shall establish an 
annual goal for the amount of funds to be awarded in grants, contracts, or cooperative 
agreements to historically Black colleges and universities. •113 Depending upon the availability 
of funds, •the goal shall be an amount above the actual amount of such awards from the 
previous fiscal year.•11

' 

Executive Orders 120081
1.S and 12364116 authorize •such affirmative actions as . . . 

appropriate to assure equal employment opportunity• in the administration of the Presidential 
Management Intern Program. 

Legislative Developments: As early as 1863 Congress enacted special legislation specifically 
•to educate and improve the moral and intellectual condition of . . . the colored youth of the 

W7 Id. f 1-102. 

• Id. f 1-lOS. 

• Exec. Ordcr No. 12,320, 3 C.F.R.. 176 (1982). 

110 Jd. f 2. 

111 Exec. Order No. 12,677, 3 C.F.R.. 222 (1990). 

112 Exec. Ordcr No. 12,876, 3 C.F .R.. 671 (1994). 

113 1Jl. f 4. 

114 Jd. 

115 Exec. Ordcr No. 12,008, 3 C.F.R.. 141 (1978). 

11
• Exec. Ordcr No. 12,364, 3 C.F.R.. 185 (1983). 
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nation.■ 111 In 1866, ]qisJatfon was passed which permitted the sale or lease of land of the 
former confederate states, the procccds of which weie to be used for •the education of the freed 
people,• until the •so-caJJed confed=ate slat.CS ••• shall have made provision for the education 
of their citim,s without distinction of color. . . •10 _ 

1be Civil Rights Act of 1964 included a provision authorlzing the Department ofJustice to bring 
suit to enforce public school desegregation ordm.111 1be ~ School Aid Act of 
1972m was e:oacted t.o assist school districts in the proc:ea of ck:sc:gregation. 

Title IX of the Civil Rights Act of 1964m prohibits ducrirninatiOl1 in •any education pmgtilllll 
or activity m:eiving Federal financial wistance• on the ground of sex or gender. 1be Act 
provides: 

Nothing contained in . . • this section shall be interpreted to require any 
educational institution to grant preferential or disparate treatrnmt to the members 
of one sex on account of an imbaJam: which may exist with Iespect to the total 
number or percentage of persons of that sex participating in or m:civing the 
benefits of any federally supported program or activity, in comparison with the 
total number or percentage of persons of that sex in any community, State, 
section, or other area: Provided, That this subsection shall not be construed to 
prevent the consideration in any hearing or proceeding under this chapter of 
statistical evidence tending to show that such an imbalance exists with respect to 
the participation in, or receipt of the benefits of, any such program or activity by 
the members of one sex.122 

A variety of measures, listed in the ALD memorandum to Senator Dole, provide or expand 
educational opportunities for women and minorities. 

The Civil Rights Restoration Act of 1987123 responded to the Supreme Court's decision in 

111 Act ofMmh 3, 1863, CL 103, 12 Stat. 796 (mcoipcnatina 'the Instituli011 for th= Educatim of Colom! 
Youth mthe Dislrict of Columbia). . 

111 Act of Jaly 16, 1866, Ci.. 200, f 12, 14 Stat. 173, 176 (cmtimiifti am1 1rnmdini IICt establiahini 
F.recdmm'1 Bureau). 

su Pub. L No. 88-352, f 407(1), 78 Stat. 241, ·248 (codified ll 42 U.S.C. f 2000c-6(aX1988)). 

m Pub. L No. 92-318, H 701-720, 86 Stat. 354, 20 U.S.C. II 1601-1619, rqwrlaf 1,y, Pub. L No. 95-
561, f 601(b)(2), 92 Stat. 2268 (1978). 

121 20 u.s.c. H 1681-1688 (1988). 

m Id. f 1681(b). 

m Pub. L No. 100-259, I 2, 102 Stat. 28 (codified ll 20 U.S.C. f 1687 note (1988)). 
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Grrwe aty v. Be1fM by restoring •t11e prior consistent and Jong-standing executive branch 
inteq,1etation and broad, institution-wide application of those laws u peYiously administeml.• 

Judicial Developments: 1be Supiemc Court has consistmtly rc:cngni?m the Jtgitimacy ofnee 
and gendet'~nscious iemedies to nmess past and present discriminatim. The Court has 
devised various standards, discussed below, to evaluate wbethel" particular meuurcs arc 
constitutionally permiaible. 

BtoWII l'. Board ofIJduc. I, 347 u.s·. 483 (1954): 

A 11nanimnus Supreme Court overruled the •separate but equa1• doctrine announced by the 
Supreme Court in Plessy v. Ferguson, 163 U.S. 537 (1896) as applied in the Iealm of public 
education. The Court, in striking down the discriminatory laws iequiring segregation in public 
schools, held that when the State undertakes to provide an educational opportunity, it must 
provide this opportunity to all on equal terms. In ICjecting segregated educational facilities, the 
Court implicitly approved the taee-COnscious remedy of integration. 

Brown l'. Board oflJIJuc. H, 349 U.S. 294 (1955): 

In Brown H, the Court considered the p1oper scope of .IC1ief to 1emcdy the effects of school 
segregation. The Court ordered school boards to comply with the mandate of Brown I and 
directed that affirmative efforts to effectuate equal protection be undertaken with •an dchl>eratc 
speed.• The Court left to the various school boards the precise method of complying with the 
desegregation decree. 

Green l'. Kent County School Bd., 391 U.S. 430 (1968): 

In Green, the Kent County School Board had developed a free-choice school plan as a means 
to desegregate the schools. The Court ruled that freedom of choice plans were not a sufficient 
desegregation technique because the Board had an.affirmative duty to convert a historically-dual 
system of education to a unitary system. The challenged plan did not meet the Board's 
.resp0D.S1"bility to eliminate all •vestiges• of a dual school system. 

Swann l'. Cluuiott1-Meckknburg Bd. oflJIJuc., 402 U.S. 1 (1971): 
-

In Swann, a unanimous Supreme Court held that when local school authorities fail in their 
affirmative obligations, district courts have broad powers to fashion remedies that will assure 
unitary school systems. These remedies included the limited use of mathematical ratios for the 
racial composition of the school system, the remedial alteration of attendance wnes, and the use 
of busing. 

DI $eei,ifra. 
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Kqn "· School District No. 1, 413 U.S. 119 (1973): 

In Keyes, the Court affirmed the use of race-conscious iemedies in the context of IChool 
de.,egrcgation even when statutorily imposed segregation bad not msted peviously. The Court 
held that proofofsegregation in a subslaDtial portion ofa school district would support a finding 
of a dual system, thus imposing an •affirmative clu1J• on school authorities •to eff'cctJiate a 
transition to a ncially nmctisc:riminatmy IChool system.• 

DtFunis •· Otl,gaanl, 416 U.S. 312 (1974): 

DtFunis was the first direct challenge to an affirmative action plan. A white student cbaUmged 
an admimoos policy on the ground that minority applicants were considcml and admitted in a 
separate pool with lower standards. 1be case wa., dismissed as moot because the applicant was 
in bis third yr:ar of law school when the case reached the Court. 

Regents ofth,_ Uni,ersity ofCalifomia •· Bakh, 438 U.S. 265 (1978): 

The Supreme Court in Bakke considered a ~edical school adrnimons policy which guaranteed 
a certain number of places for minority applicants. The Court noted that ncia1 clwifications 
are inherently suspect and thus applied strict scrutiny to evaluate the cha11cnged adrnimnns 
policy. 1be Court found that the attainment of a diverse student body was a constitutionally 
permissible and compelling goal for an institution ofhigher learning. The Court held, however, 
that the reservation of a specified number. of seats based solely on ethnic diversity was not 
narrowly tailored to meet that goal. Therefore, the specific admissions plan violated the equal 
protection clause. The Court acknowledged, however, that the school could legjtirnateJy 
consider race as part of the competitive admissions process. 

Mississippi Univemty for Women F. Hogan, 458 U.S. 718 (1982) 

The Supreme Court in Hogan considered a cballenge to the University~s School of Nursing, 
.which limited its enrollment to women. The Court found that the program violated the equal 
protection clause of the Fourteenth Amendment. The Court acknowledged that in limited 
circumstances gender-based classifications favoring one sex could be justified when·the members 
of the gender benefitted by the classification actually suffered a disadvantage related to the 
classification. In this case, the Court concluded that the State had made no showing that women 
Jacked opportunities to obtain training in the field of nursing or that women were then deprived 
of such opportunities. 

Grove Cit] College F. Bell, 465 U.S. 555 (1984): 

The Grove City Court held that Title IX of the Education Amendments of 1972,125 prohibiting 

20 u.s.c. f 1681(aX1988). 125 
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sex discrimination in any educational program m:civing Fedc:ral financial aid, applied to Grove 
City College, a private institution, because some of its students- r=wed Federal education 
pants. However, the Court held that ntJe IX only applied ID tho financiaJ sud program and not 
ID all programs institution-wid at the College. 'Ibmefme, Title IX pmhibited discrimination 
on the basis of scx only in the administration of the coDege', financial aid program. 'lbe effect 
of the Grove City opinion was IeVened by the Civil Righb Restmation Act of 1987.m 

Boanl ofEduc. Y. Dowd, 498 U.S. 237 (1991): 

The Supreme Court IeVersed the decision of the Tenth Circuit Court of Appeals which had held 
that evidence of independent, demographic changes in the surrounding population of a school 
district was insufficient to ~e the school district ofits obligations undtr a desegregation plan. 
The Supreme Court held that dissolution of a desegregation decn::e is wmantcd where a school 
officials has operated for a reasonable period of time in compliance with the decree. 

Uniutl Staus ,. Fonlic,, 505 U.S. -, 112 S.Ct. 2727 (1992): 

After decades of litigation to dismantle iacially segregative effects of a prior dual system of 
higher education in Missimppi, the Supreme Court held that the good faith adoption and 
implementation of .race-neutral admissions policies was insufficient to satisfy burden ofproving 
abandonment of prior dual system. The State's affirmative duty to eHrninateJ root and branch, 
all vestiges of past de jure segregation was not met under equal protection clause or 1itle VI, 
solely by adopting race neutral policies, where policies traceable to past dual system are still in 
force and produce discriminatory effects. 

Podbereslq ,. Kirwan, 38 F.3d 147 (4th Cir.1994): 

The Court ofAppeals upheld a challenge to a University ofMaryland scholarship program under 
which only African American students were eligible. The Court of Appeals concluded that the 
scholarship program was not narrowly tailored to remedy the underrepresentation and attrition • 
rates of African American students at the University. 

Wygant ,. Jaekson Bd. of&Jue., 476 U.S. 267 (1986): 

The Supreme Court invalidated a collective bargaining agreement 1.Jetween the Jackson County, 
Michigan Board of Education and the local teachers' union under which the percentage of 
minority teachers to be laid off could not exceed their representation in the school district 
workforce. The Court held that less senior minority teachers could not be retained to preserve 
diversity in the workforce and to provide role models for minority school children absent 
evidence that remedial action is necessary. The Court reasoned that layoffs imposed too 
intrusive a burden on non-minority teachers and that the county Board of Education's interest 

m Pub. L No. 100-259. I ~ 102 Stat. 28 (codified 11 20 U.S.C. _f 1687 note (1988)). 
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in rrmcdying societal discrirninatitJD did not justify the ncc-conscious provision even in the 
educational context. 

Ulliutl Slala •• Boonl ofBtlue. ofPilt:atawaJ, 132 F.8upp. 136 (D.N.J.1993): 

Two teacllm employed by the Piscataway Board of P.ducalion were subject to layoff due to 
budgetary constraints. Both teachers wcie equally qualified; both were hued on the same day. 
One was white, the other African American. The United States filed suit under Title ·vn to 
challenge the Bomf's affirmative action policy when the white teacher was laid off and the 
African American retained. The Board justified its decision on the ground that it was a means 
of promoting racial diversity as an educational goal in a dcpartmmt with an otherwise all white 
faculty. The district court held that the Board's ntionale was not a permissible purpose ~ 
1itlc vn to sustain the affirmative action policy. 

Summary ofthe Development of4ffimllllive Action in F.ducation 

Executive Orders and other presidential documents have addressed racial discriminanon in 
education since the Supreme Court's decision in Brown v. Board ofEduc. I. Those Orders have 
sought to prevent obstructive tactics to impede the equal education of African American children 
and adults. Affirmative military efforts to insure minority access to equal education were 
ordered by President Kennedy in 1962 and 1963. 

Every President since and including Tunmy Carter has issued Executive Orders to increase the 
participation of historically Black colleges and universities in federally sponsored programs. 

Sex discrimination in education was first addressed by the Executive branch in 1969. President 
N'JXon's Task Force on Women's Rights and Responsibilities urged the President to establish •a 
women's unit in the Office of Education to lead efforts to end discrimination in education 
because of sex,• and to recommend that Congress amend Titles IV and IX •to authom.e the 
Attorney General to aid women and parents of minor girls in sui.ts seeking equal access to public 
education •. 127 . • 

The Civil Rights Act of 1964, as amended, prohibits both IaCC and sex discrimination in public 
education. The Department of Justice is authorized to enforce descgicgation orders of the 
Federal courts. P.arly lcgislative enactments provided specifically for the education of the 
descendants of slaves. • 

Gender imbalance may be considered in determining compliance with the Civil Rights Act of 
1964, as amended. The Civil Rights Restoration Act of 1987 established that gender or IaCC 

discrimination is prohibited •atlof the operations• ofan educational institution receiving Fcdczal 
funds. 

127 See Presidential Taslc Force on Women'• Ripta and RcspoasibilitiC •.A Matter cfSimpk JIIStlce. • f 3c, 
at IV, 1-id at VI (1970). 
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'!be Supreme Court bas outlawed racial segregation in public eduadioo and has found violations 
of this mandate in the absence of statutorily imposed ~tion. n has recogniw an 
affirmative duty on school boards to effectuate desegregation and bas authoriml nce-conscious 
nasures to mdi7.e that goal. -

'!be Court has approved the consideration of nee in the adrniaion policies of instituti.ons of 
higher education; h~, the Court has disapproved rlgid ncial quotas u violative of the 
equal protection clause. 'lbe Court also bu rejected ~ u a constitutionally permis.,iblc 
goal permitting ietention minority teachm with leu seniority ova- lllOIC senior white teacben. 

The Court has held that gender-based cJamfieations favoring one sex may be constitutiooally 
permissible where proof ofa disadvantage ie1ated to the c]amffcation is demonstrated. Supreme 
Court precedent suggests that an •important,• as opposed to •compemng, • governmental interest 
will be sufficient to overcome a constitutional challenge to a gender~ous affirmative action 
plan in educational employment or adrnimons policy. 

Two recent decisions of the lower Federal courts have consideml the propriety of affinnativc 
action in educational layoff policy and in the provision of minority scholarships. 

AFFIRMATIVE ACI'ION IN HOUSING 

Executive Developments: In the early 1930's, a series of manuals of the Executive agency, 
Federal Housing Administration (FHA), provided detailed instructions to insurance underwriters 
on methods to prevent minority integration into white neighborhoods.121 One manual provided 
that •infiltration. . . of inharmonious racial groups• into neighborhoods would have a negative 
impact. The manual continued that •a change in social or racial occupancy generally contributes 
to instability and a decline in values. •129 

Executive Order 11063,DO issued in 1962 by President Kennedy, represents the first 
Executive level effort against housing discrimination. The Order acknowledged that 
•discriminatory policies and practices result[ed] in segregated patterns ofhousing and 11eccs.W1ly 
produce[d] other forms of discrimination and segregation which deprive[d] many,.Americans of 
equal opportunity.• The Order directed all executive departments and agencies •to take all 
action necessary and appropriate to prevent discrimination because of race, color, creed, or 
national origin• in the disposition of property, including, sales, leasing or rental, and in the 

m See U.S. Fed. Haus. Admin., Underwriling Mtmlllll: Underwriting ONl Valuation Proce.tbue Under 7ftle 

H of the Nalional Housing .Act, 1 228 (April 1936) (rev. Nov. 1936); U.S. Fed. Hous. Admin., 
Underwriting Manual, 11 935 & 937 (rev. to Feb. 1938). 

121 U.S. Fed. Hous. Admin., Underwriting Manual, 1937 (1938). 

DD Exec. Orde-z No. 11,063, 3 C.F.R. 652 (1959-1963). 



Jmding practices of institutions with monies insured or guaranteed by the Fcdenl 
government.Ul 

Pn:sident carter ismed Executive Order ]229132 in 1980. 1be On1er mandated that an 
programs of the em:utive branch •ieJating ID housing and mban development • • • be 
acbrrinisten'JJ in , manner affirmatively ID further fm hcw1sing.■m In January 1994, Plesidcnt 
Clinton is.med Executive Order 12892, which iwoml Eseculltte Order 12259, but "mined 
the mandate affirmatively to assme fair housing, and eq,andtd Lecuthe Order 11063 to 
provide protection against discrimination in programs of Federal insurance or guaranty to 
disabled persons and to families with cbildim. 

Legislative Developments: 'lbe Fair Housing Act of 1968 and its amendments of 1988 are the 
principal legislative enactments addreuing discriminatiQD in housing and providing a basis for 
affirmative action policies and programs. Both provisions ICqUhe admmistration so as to achieYe 
affirmatively their respective goals. 

The Housing and Community Development Act of 1974,1K as amended in 1983, mandates 
affirmative efforts by States and localities receiving community development block grants to 
further fair housing. 

Judicial Developments: 

Shelle, l'. Kraemer, 344 U.S. 1 (1948): 

The Supreme Court held that judicial enforcement of racially restrictive covenants was 
discriminatory State action in violation of the equal protection clause of the Fourteenth 
AmendmenL 

Jones l'. A1frtd H. Mayer Co., 392 U.S. 409 (1968): 
.. 

A Black couple was provided relief under a statutory provision whose applicability to their claim 
bad been challenged on technical legal grounds. The couple sued alleging that they had bem 
denied the opportunity,to purchase a house solely on the grounds of their nee. The Supreme 
Court construed the statute to prohibit • all discrimination, private as well as public, in the sale 
or rental of property.• 

m Id. I 101. 

m &cc. Orm No.12,259, 3 C.F.R. 307 (1981). 

m Id. I 1-1. 

uc 42 u.s.c. f 5301-5318& (Supp. IV 1992). 
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TnqJit:tu,u l'. Metropo'lila IJ/1 Insuraau Co., 409 U.S. 205 (lffl): 

1be Supreme Court interpreted the Fair Housing Act u-havin& u its chief aoal to ~ ibe 
eJjminatinn of the nation's gbettns and 1D facilitate f.air housing oppodlmities. 

·11ilb •· Gautrrau%, 425 U.S. 214 (1976): 

In Gtzutreala, the Supreme Court upheld a metropolitan-wide iemedy, following a findjng of 
unlawful segregative piaCtices by HOD, which RqUiml the m:e-conscious plaa:ment ofpublic 
housing sites and tenants throughout the metropolitan area of Clicago. 

Summary of~ Devdopment of4/firmative Action in Housing 

'lbe Executive branch initially endorsed ncia1 segregation in housing. ~nning in 1962, 
Executive Orders have espoused nondiscrimination in housing and encouraged affirmative efforts 
to facilitate fair housing opportunities. 

The Fair Housing Act of 1968 and its amendments of 1988 are the principal JegisJati:ve 
enactments addressing discrimination in housing. Together they provide for nondiscrunination 
and positive action to insure fairness in sales and rental, and leasing and lending practices ICJated 
to housing. The Housing and Community Development Act of 1974w requires that recipients 
of Federal block grants affirmatively pursue fair housing practices. 

The Supreme Court bas recogni2:ed the deleterious effect of housing discrimination and has 
judicial sanction through enforcement of racially restrictive covenants. The Court also has 
approved the imposition of race-conscious measures to remedy unlawful segregative practices 
by the government. 

CONCLUSION 

The above represents an overview of the major Executive, Le,gislative and Judicial 
developments of affirmative action plans, programs or policies in the specified areas. n is by 
no means a comprehensive assessment of the pervasive discrimination experienced by minorities 
and women or the scope of the remedies sanctioned by the various bl31lches to redress such 
discrimination. In addition, there are other areas, not addressed above, where IaCC or gender 
conscious remedies have been administered, applied or approved by the various bnmches of 
government.D6 

135 42 U.S.C. § 5301-5318& (Supp. IV 1992). 

131 &e, &.g., United Jewish Oqs. of Williamsbur,, Inc. v. Carey, 430 U.S. 144 (1977) (votiq). 
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